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CHAP. XV.
BURGLARY.

Defiuition.

A bresking snd entering the Manfion-Houfe of another
in the Night, with Intent te commit fome Felony
within the fame, - - - §1.

1. What a breaking. - - - §2.

There muft be a Breach procured by the A& of the
Felons. jb.  Not fufficient if Door left open and
Thieves enter.  Aliter of Chimnies.  But fufficient:
if Door procured to be opened by Fraud. #. Even
through the Medium of legal Procefs, i. Orby
any falle Suggeftion or Preteace. #b. Or by Con-
fpiracy with thofe within, #. Or Threat of Force
to them. #.

But if the Owner from Fear throw Money to the
Thieves without, no Butglary, but Larceny or Rob-
bery. k.

What a fufficient Breach of the Houle in Fadt,  §3.

Taking out Pane of Window, drawing Latch, turning
the Key of Door locked on the Infide, &ec. .

Puthing open Trap Door over a Gateway which was
kept clofed by its own Weight. . Aliter where
Glafs of Window broken but not the Shutter, b

Or where Wall of Curtilage breken or overleapt. #.

But breaking a Door in the Infide {ufficient. § 4

Though by one who lived in the Houfe. #5.

Qu. of a Guelt at an Inn breaking his own Chamber ?
ib.

Breaking Fixtures within, though annexed to the Free-
hoid, not {ufficient. - - 5.

Entry Uy Day or Night, and afterwards brecking out in -
the Night, declared Burglary by Stat. 12 Ann. c. 7.

. §6.
2. Whkat an Entry. - - . §7.
Ii _ If




Btrrglary.

If any Part of the Body be within the Hoofe. §7-
Or any Inftrument holden in the Hand and inferted for
the Purpofe of committing a Felony. 5. Qu. asto
a Gun difcharged at fome Diflance into the Houfe ?

ib.
Entry need not be at fame Time as breaking. i5.
3. What a Manfion or Dwelling-boufe. - §8.
i. What Buildings are included in this Term, §9-

Every Houfe, Chamber, Room, &c. for dwelling,
however fituated. 4. But not a Booth or Tent. ib.

All Outhoufes Parcel of the Mefluage, or within the
Cartilage and occupied with ity though not under
the fame Roof. - - § 1o,

Aliter, if there be.a diftin& Occupation, though un-
der the lame Roof, or within the fame common
Fence. /5.

ii. What Inbabitancy is required. - §r11,

Necd not be continued if vfual, or at certain Times
of the Year. #. But there muft be animus re-
vertendi, 5.

A mere cafual Inhabitancy not fufficient. 5.

‘What a beginning to inhabit. - §12.

Not the putting the Houfe into aWorkman’s Hands to
repait. #. Nor putting in all the Tenant’s Furni-
ture, if he never flept there, 75 Nor even a
flecping there by Strangers or Workmen, for a
particular Purpofe, being none of the Owner’s
Family. i5. Nor even by a Servant for three
‘Woeeks before, he being placed there merely as a
Guard at Night, not living there in the Day-time,-
nor the Owner ever intending to inhabit it. 2.

. Aliter, where an Executor {ent his Servants into
the Houfe to inhabit generally, though he never
flept there. 45,

4. To whom the Manfion fball be faid to belong. - §13.
General Rule, 3.
i. 'What an inbabiting firo jure. - - 6 14.
By Servants, or Officers, for their Employers. is.
By Guefts for their Hofts. - - §15.
Qu. the Cafe of 2 Gueft opening his own Chamber
Door? ib, '

Ly

Burglary.

By Wife or Family for Fufband, &c. - §16.
1. What Severance of Occupazion in the fame Houfe will
make fo many feveral Manfions in Law. §17.
By Partners ; though Rent and Taxes paid out of
Joint Stock. 7, Difference between temporary
Partitions between two Strangers, and between a
Stranger and the Owner, where cne departs. i,
Chambers in Inns of Coust feveral Manfions, though
Owaner inhabits in the fame Scaircafe. 5.
Innates entering by fame common Door with Owner
have no feparate Manfion. - - §18.
Aliter, if Owner do not dwell there, or have a fepa-
rat¢ Entrance, if.  In which cafe another Apart-
ment of the Inmate, though at a Ditance from his
Chamber where he flept, is Part of Lis Manfion. i,
If Owner inhabit and enter by the fame common
Door, he cannot commit Burglary in the Lodger’s
Apartments. 5. But mere Occupation of the
Owner, without inhabiting Part of Houfe, makes
no Difcrence as to Iomates, - §19.
If Purt of a Houfe be fevered by Leafs, and a diftinct
Entrance, and Lefiee do not inhabit it, no Barg-
lary can be commirted therein, - §zo.
Aliter, if there be the fame common Entrance with
the Gwner to Part of what is fo let. 7.
5. What a breaking, &'c. in the Night. - §21.
Not in the Twilight. .  Aliter by Moonlight.
Breaking onc Night and Entry another, {uiicient. :5.
6. Ars 1o the Intent. - - - §22,
The breaking, &ec. muft be with Intent to commit
fome Felony within the Houfe. 5. Aliter, where
it was to get Money before taken by Breach of
Truft. i5.. Or to recover Goods for the fuppofed.
Qwner. ik

Qu. if Intent laid to refcue fmuggled Goods made

Felony by Statute 7 Semble fufficient, as to commit
RGPB. i&o

Trial, - - - §23.

liz Indifiment,
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484 Burglary.
Indictment, Appeal, Evidence, and Verdiet, § 24.

Form of Indictment. #. It muft be charged burglari-
oufly breaking and entering. /5. In a Dwelling-houfe.
6. To whom belonging. . In the Night; the
Hour to be laid. i

Intent. - - - - § 25,

I ftealing aleged, and Intent to fteal only proved, not
fufficient. 5. Aliter, if Intent only alleged, and
Fact proved. 5. If Intent were only to commit
Trefpafs, not fufficient. 5. Nor if Intent to commit
one Felony luid, and Proof of another. i,

But fufficient always to allege the Felony aQtually com-
mitted, ib.

The fame Fact may be laid with different Intents. § 26,

Other Offences compounded with Burglary laid in the
lume Indi@tment. - - - §27.

Ferdilt and Fudgment, - - - § 28.

How to be entered where Acquittal of Part of the
Charge, ik

Auterfiits acquii, where pleadable to a fecond Indi&t-
ment for fame Burglary, with a different Intent. §20.

Clergy and Punifbment. - - - §30.

Reward, Certificate. b,

Having Implements for Houlcbreaking in Pofleflion. 5.

Burglary. _
§1. URGLARY, which is derived from the German burg,
‘?ﬂi"”;; a houfe, and laron or latro, a thief; is a felony at com-

1 iz, s49,&¢. mon law, and is generally defined to be,— A breaking and
fl;-in:wich 18, entering the manfion-houfe of another, in the night, with
1. intent to commit fome felony within the faume, whether fuch
gﬁ';,‘,fdf?";‘;,“‘*‘ intent be executed or not. ‘The learning upon this {ubject
1 bac. Abr 539 will beft be exhibited under the feveral parts of 1his definix
Crempt. Jult,gre
tion.

1. What is a breaking,

2, An entering.

3. A manfon-beyfe.

4. Of whom.

§e In the ﬁfg’:t.

6. Ar to the intent, :
1. There

Burglary.

1. There mult be a breach of the houfe made or procured
by the alt of the felons; and this either by confirudlion of
law, or by a&tual ferce.

But though generally fpeuking every entry by a trefpaffer
be a breaking in law, yet that is not fufficient in this cafe;
for the words of the indi&ment are, felonioufly and burgia-
rioufly breke, &c. Therefore if the door or window be left
open, and the thief enter and take away the goods in the
night, that will not cenftitete a burglary. Though it is
otherwife if a thief entes by a chimney, becanle it is as much
inclofcd as the nature of the thing will admit of. To
amount to a breaking within this branch of the definitian, the
entrarce mult be obtained either by fraud, conlpiracy, threat,
or force ; thefe will be illultrated by different examples.

Thieves having an intent to rob railed the hue and cry,
and brought the conftable, to whom the owner opened the
door 3 and when they came in they bound the conlable and
robbed the owner; held burglary. So if admiffion be
gatned under pretence of bufinefs: or if one take lodgings
with a like felonious intent, and afterwards rob the land-
lord: for the entrance was gained by frand; and the law
will not endure to have its juftice defranded by fuch evafions.
By the fame reafoning, getting poffeflion of a dwelling-houfe
by a judgment againft the cafual ¢jector, obtained by falle
affidavits without any colour of title, and then rifling the
houfe, was ruled to be within the ftatute againfl breaking
the froufe and ftealing goods therein.

At the Old Bailey feflions before Eafter term 1704, Ann
Hawkins was indiCted of burglary: and upoen evidence it
appeared that fhe was acquainted with the houfe, and knew
that the family were in the country. That meeting with the
boy who kept the key, fhe defired him to go with her to the
koufe, and to induce him promifed him a pot of ale. The

boy accordingly went with her, opened the door, and let her

in. &he then fent the boy for the pot of ale, robbed the houfe,
and went off. This being in the night-time, HeltC. J,
Tracy, and Bury adjudged it to be clearly burglary in the
woman ; for {he prevailed with the boy by fraud to open the
door with intent that fhe might rob the houfe: and Lord
Holt relied upon Le Mott’s cafe..

lig _ How
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Ch. XV. §3.
Ereabing,

§ 2.

1 Hale, 531, 2,

&c, 3ok, 64.

Fel. g, 7o,

1 Hawlk. ch, 45,
L3 Sum. 82,1,
1 Bac. abr. 5ig.
43lac.Cuomzac,
Baje.choign C3.
Crumpl.ju‘;‘l.ss.

By fraud.

¥ Hawk ch 18
{. 5 1 Hale, 552,
1 lat. G4.

Sum. 81,

4 Blae Com.22.6,
Kel 44. 82,

2= M5 Sum. jc0,
T; 4« Lemort's
cafe, Kel gz. -
Bracton's vale,
0,1, May 784,
Sefl. Pap, 738,
Cally and Cot.
ter’s cafe, el 63.
Faire's cale,
Hel. a3,
Poit.cit. Larceny.

Ann Hawkins's

o & M3, Sam.

Anty, Kel.q2 &
&3



486 Burglory.
Ch XV. §s.  How far it might be confidered a5 5 breaking, if a fervant
Breaking,

alling in confidence and with the affent of his malterletrobbers

Eggingon scafe in by agreement wich them to ﬁe;a'l,but m truth with a view

tt Larceny, & o their apprehenfion, was the fubjedt of much debate and
Folt. 494. doubt in LEggington’s cafe; which is eliewhere fer forth.

-fJ’;r:'Ef“f*_dff— In the next place, if A. the fervant of B. confpire with C,

T35 6 lec him in to rob B., and accordingly A. in the night-time

opens the door or window and lets him in 3 this is burglary

in C.y but according to Dalton, ch. gg. only Tarceny in A. :

Burnets Ms.  Yet by Lord Hale, it feems to be burglary in both; for if it

Sun. 81, 2. acc. be burglary in C., it muft needs be fo jn A,y becaufe he is

1 Hawk ch. 33, prefent and aiding C. to commit the offence - and Hawkeng, '
i

"o g who is of the fame opinicn, compares it to the cafe where
divers come to commit burglary, und fome ftand to watch in
1Fale,a29. 534, adjacent plices, and otheis enter and rob: for in all fuch

5270 31083 Cofes the acd of one is in judgment of law the aét of all.

Jols ‘%“:‘;‘;‘I’ Jothua Corpwall was indifled with another perfon for

105t Tr.q 1.0 burglary; and it appeared that he was a fervant in the houfe

4BacCania7. and in the night-time opened the ftreet door and let in the
other prifoner, who robbed the houfe: afrer which Cornwall
opened the door and let the other out, but did not go out
with bim. Tt was doubted at the trial whether this were
burglary in the fervane, he not going out with the other.
But afterwards at a mecting of ail the judges at Serjeants’-
Inn, they were unznimoufly of opinion that it was burglary
in both; and accordingly Cornwall was executed.

By threars, There may alfo be a breaking in law, where, in confe-

";gif";‘:";ﬂs quence of violence commenced or threatened in order to
Ta > . .

Crompt ‘43, obtain entrance, the owner, either from apprehenfion of the

H . ] . .
E4_":mf.hf_37. force, or with a view more effcttually to repel it, opens the

door, through which the robbers enter.

Sum. 81, . But if the owner only throw his money out of the houfe
:‘}3:3:“:03‘3:3 to the thieves who affaulted it, this would not be burglary -
§-3- (Contra  though if the money were taken up in the owner’s prefence,
}.)‘;) “;335;9 it would be robbery. In all other cafes where no fraud or
Crompt. 31.°" confpiracy is made ufe of, or violence commenced or
_ threatened, in order to obtain an entrance, there muft be an
Sum, %o, altual breach of fome part or other of the houfe; though it
necd not be accompanied with any vielence as to the manner

of executing it

As
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As to what {hall be confidered asa {ufficient breach of the Ch !,i:e},,; 3
+ -
Boufe in point of fact.

The breaking a window, taking a paoe of glafs out.by §3. )
drawing or bending the nails or other faftening, the draang ;;’::’;;;{:L:; .
2 latch where the door is not otherwife faftened, picking z;!ﬁl,&uu; o,
open a lock with a falfe key, putting back the lock of:a door 7= 553
or faftening of a window with an infirument, turning the .;:[l:‘a: f;mﬁ:ﬁ.
key where the door is locked on the infide, or unlovling 0¥ oh xgr. € 3.
other faltening which the owner has provided ; are all in- iiﬂrpr Jutt.
fanices of a breaking.

On an jndiftment for burglary in the dwelling-houfe of :f;;‘&i‘.’,‘;“;’

George Aldridge, it appeared that the place which the pri- 5, 7"ag 17¢q.
foner entered was a:mill under the fame roof and within the W*’;.B'-*ﬂ“ J:
fame curtilage as the dwelling-houfe, Through _thc mil]
Wis an open entrance or gateway capable of admiting wag-
gons, and intended for the purpofe of loading them more
cafily with four, through a large aperture or hatch over the
gateway communicating with the floor above. This aperture
wis clofed by folding doors with hinges which fell over it,
and remained clofed by their own weight, but without any
interior faftening ; fo that thofe without under the gateway
could pufh them open at their pleafure by a moderate excr-
tion of ftrength. 1n this manner the prifoner was proved to
have entered the ‘mill in the night, with the evident intention
of ftealing the flour. And Buller J. held this a f{ufficient
breaking to conflitute the offence; and the prifoner was
accordingly convicted.

Where a glafs window was broken, and the window g;ha;ss’aﬁas&
opened with the hand, but the {hutters in the infide were E“E;};’E‘;“t
not broken; this was ruled burglary by Ward Ch. B., T. 1702 M8,
Powis, and Tracy Js. and the Recorder. But they thoughe T 3o
this the extremity of the law : and on a fubfequent confer-
ence, Holt C. J. and Powell J. doubting, and inclining to
another opinion, no judgment was given,

Lord Hale fuys, that by the 22 Afl. g3., which defines Lm_:.é& )
burglary to be a breaking of houfes, charches, walls, courts, et ¥
or gates, in time of peace; it feems that if a man have a wall
about his houfc for its fafeguard, and a sthief in the night
break the wall or the gates thercof, and finding the door of
the houfe open enter the houfe; this is burglary; but
otherwile if he had come over the wall of the court and

Iis ~ found




488

Ch. XV. § 1.
Breakmg.

I ————— 3.

Fiue podk, 1, 8.

An‘e, 4% 3s

§ 4.
T th: infide.
I Hale; 5534
Sum, 81.

Rex y. Johaton,
Mich. T. 1786,
MS. Buller J.
& MS. Jud.
Fide pot. 1, 6,

Sum, %2.

1 Hale, 554
Keb. 67, 4 Blac.
Com. 227, Rex
v. Bingloele, O.B.
2 W. %M. M5,
Denton.  Serjt,
Foriter's MS.
Gray™s cafe,

¥ Stra. 431,
Kel. g0 8. P

1 Halg, 354.

Vide poit. f.y5.
¥ tit. Larceny,

Fixturer, &'c,
Foft, 1c8.
Poph. 24.
Kel. 554 69

Burglary.

found the door of the houfe oper.  He flates this doubting-
ly; and the book to which he refers feems more properly to
apply to the walls or gates of a city than to 2 private houfe :
and therefore this latter application of it never feems to have
had any authority to fupport it. But at any rate the diftine-
tion between breaking and coming over the wall or gate is
very refined 3 for if it be part of the manfion. for the purpofe
of burglary, and be inclofed as much as the nature of the thing
will admit of, it feems to be immaterial whether it be broken
or over-leapt, and more properly to fall under the fame con-
fideration as the cafe of a chimney. And if it be not part of
the manfion-houfe for this purpofe, then whether it be broken
or not is equally immaterial ; in neither cafe will it amount
to burglary.

But though a thief enter a dwelling-heufe in the night-
time through the outer door being lefr opeu, or by an open
window j; yet if when within the houfe he turn the key of or
unlatcn a chamber door with intent to commit felony, this is
burglary: and fo it was adjudged on a fpecial verdiét at New-
gate 1672. The fame was lately ruled in Johnfon's cafe by
all the judges ; where the prifoner entered at a back door of
the houfe of William Hughes at Newington in Surry, which
had been left open by the family ; and afterwards broke open.
an inner door, and ftele gocds out of the room; and then
unbolted the ftreet door on the infide and went out.

A fervant lay in one part of the houfe, and his mafter in
another: between them was a door at the foot of the ftairs
which was latched, ‘The fervant in the night drew the
latch ard entered the mafter’s chamber in order to murder
him = and held burglary., So where a fervant opened his

lady’s chamber doory, which was fhut with a fpring lock,

with defign to commit a rape.

But Lord Hale doubts whether it would be burglary in a
gueft at an inn to open bis pwn chamber door, with a felow
mous intent 5 becaufe he had a fpecial intereft therein, And
yet if another opened the guefl’s door burplarioufly, it muft
be haid to be the manfion of the innkeepery and a gueft
may commit larceny of what is delivered to his charge.

1f the thief enter by the open door, and in the houfe break
a trunk or box which was locked, this is no breaking te
conftitute

Burglary. 489

conftitute burglary ; becaufe fuch things are no part of the ¢, XV. §s.

houfe. Breaking.
At a meeting of the judges upen a fpecial verdidt in o pooion.

January 1690, they were divided in opinion upon the quef-

tion, whether breaking apen the door of a cupboard let into

the wall of the houfe and fixed to the freehold were burglary

or not. Lord Hale exprefsly fays, that fuch breaking 15 not ; Hak, 527

burglary at common Jaw; though he thinks it {uthcient to

bring the cafe within the ftat, § & 6 Ed. 6. ¢. 9. and 39 Eliz.

c. 15.: founding the diftinflion upon Simplon’s cale, where

he ftates that the breaking open of a cheft in the houfe 1s. co8. cas, .

brought the offence within the {tat. 39 Eliz.s which, if a ¥4z Bdle 353

moveable cheft be meant, is denied by Mr. J. Fofter to be rog. 18,

law; for Simpfon’s cafe could not turn epan the circom. K¢ 335969

ftance of breaking a cheft or a cupboard, asin fat both the

inward and outward doors were broken. With regard to rop. soq

cupboards, prefles, lockers, and other fixtures of the like

kind, the fame learned Judge thinks that in fivaur of life

there ought to be a diftinction between cafes relative to mere

property, as between the heir and executor, and fuch

wherein life is concerned. In the former the law will pre-

fume the intention of the owner to have been to leave the

houfe entire and undefaced. In the latter, fuch fixtures

which merely fupply the place of cheits and other ordinary

houthold utenfils fhould be confidered in no other light than

ag mere moveables partaking of the nature of thofe utenfils,

and adapted to the fame ufes. And Lord Hale, in anather 1 Hate, 555

paffage, feems to haye inclined to the fame opinion.

By ftat. 12 Ann. c. 4. ftating the law to have been 6.
doubted, it is declared and enalted, ¢ that if any perfon (hall Brasking eut.
“ enter into the manfion or dwelling-houfe of another by ?:nn' .7
¢ day or by night, without breaking the fame, with an #sth {4
¢ intent te commit felony; or being ia fuch houfe (hail
¢ commit any felony; and fhall in the night-time break the
¢ faid houfe to get out of the fame; fuch perfon is and fhall
¢ be adjudged to be guilty of burglary, and thall be oufted
¢t of the benehit of clergy in the fame manner as if fuch
¢ perfon had broke and entered the faid haoufe in the night~
#¢ time, wiih an intent to commit felony there,”

i . This
|

fad
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Ch. XV, § 6.
Breaking,

ey

2 MS. Sam 400,
Sum. 8r. MS,
Tracy, 81.

x Hale, 554.
Dalt. ch. 351,
i3

= § 7.

m"y.

1 Hae, 555
Sem. So.

1 Hawk. ch. 38,
iz

Foit. yoR.

3 inkt. 64.

1 Ands red4.
Cromgpt. Juft. 2.

Rerv. George -

Gibkans, Q. B.
1752, cor. lhe
Ld. Ch. B, and
¥ofier and Birch
Js+ Folt, 107,

2 MS. Sam.z48.
t Hae, 553,

1 Hawk. ch, 33.
. 4« Crompt,
az. b. Sav. 5q.
Antey T, 2,
Sum 32. Ber-
net’s M5, Bo.
3 inkt, 61,

¥ Hale, 545.
Fidex And, 173.
1 Hawk.ch. 35,
i Te

Burg[ar_jr.

This was {aid to be law before the pafling of the ftatuse.
Bat it had been doubted by Lord Holt and Trevor C. I.in
the cafe of Lllizabeth Clarke at the O. B. in 1707, upon a
fpecial verdi&t found by thé direCtion of the former; in
confequence of which the adt was paficd.

2. There muft be an Entry,

Where the houfe was broken but net entered, and the
owner for fear threw out his money; it was holden to be
no burglary : though clearly robbery, if taken in the prefence
of the owner. But if any part of the body be within the
houle, hand or foot ; this at common law is fufficient, and
has always been fo ruled.  And this Mr, Juftice Fofter fays
would be {ufficient to bring the cale within the ftatutes of
Edward 6th and Eliz. with regard to houfe-breaking attended
with larceny in the day-time.

In Gibbons’s cafe, evidence that the prifoner in the night.
time cut a hole in the window-thutters of a fhop, part of 2
dwelling-houfe, and putting his hand through the hole, took
out watches, &c. was holden burglary though no other entry
wis proved.

Thieves came by night to rob a houfe ; the owner went
out and ftrack one of them; another made a pafs with a
{word at perfons he faw in the entry, and in {o doing his
hand was over the threfhold; this was adjudged burglary by
great advice, So putting a hook to fteal, or a piftol to kill,
within the door or window, though the hand be not in, is
an entry.

But if a man fhoot without the window, and the bullet
come in ; this feems, fays Lord Hale, to be no entry to make
burglary ; though he fubjoins 2 quere. And Hawkins ex-
prefsly confiders the difcharge of a loaded gun into a houfe
as an entry. And indeed it feems difficult to make a diftine~
tion between this kind of implied entry, and that by means
of an inftrument introduced within the window or threfhold
for the purpofe of committing a felony ; unlefs it be, that
the one inftrument by which the entry is effefted is holden
in the hand, and the other is difcharged from it. No fuch
dilinction howeveris any where laid down in terms: nothing
further appearing than that the entry muft be for the purpofe
of committing a fclony. According to which, where thievcs

*8 had

Burglary. 461

had bored a hole through the door with a center-bit, and Cb.XV. §7.
past of the chips were found in the infide of the houfe, by "7
which it was apparent that the end of the centersbit had 1785,
penetrated into the houfe ; yet as thie inftrument had not i?;hg:e:::
been introduced for the purpofe of taking the property or wines J. and
committing any other felony, the entry was raled in- ?0{’}13"“&;‘:?
complete. 452.

Alfo it appears from cafes before mentioned, that if a age, ¢ .
perfon living within the walls of a manfion eater into any
other apartinent of the fame with a felonious intent, that is a
fufficient entry. _

The entry need not be at the {ame time as the breaking, iy ma, ¢51.
provided both be in the night ; therefore if thieves break a
hole in the houale one night, with intent to enter another
night and commit fclony, which they execute accordingly,

it is borglary. '
3. What a Manfion.

Next is to be conlidered what is fuch a manfion-houfe, 3.
the breaking and eotering of which may amount to burglary. M nfon-hoafe.
‘There feems 1o be three diftin@l objedts of burglary men- ;I;];“'i:h‘h;r
tioned in the books; r. It may be committed, as it is faid, r7. 4 Bla-.Com.
againft the walls or gates of a walled town. 2. Againht fgﬁ,jq‘::sﬁsa
churches. 3. Againlt private dwelling-houfes. Of the frft Ssm. 82.
it is nnnecelfary to fay any thing; and not much of the
fecond in this place, further than to oblerve, that as it is evi-
dently of a diftink nature from the laft or cemmon fpecies
of burglary, fo many o'f the circumftances fit to be oblerved
of the one are inapplicable to the other. I proceed therefore
3dly, to confider of burglary as it is now underftood againft
a private manfion or dwelling-houfe. And this involves
two queftions:
1. What buildings are included in the term manfisn or
duwelling.-boufe, : )
2. What kind of inhabitancy is neceffury fo conflitute it

Such.

1. Every houfe for the dwelling and habitation of man is
zaken to be a masfion-houfe wherein burglary may be com- 7+ E&m :&eﬂd
. - miInfion rxtends.
mitted. Likewife a chamber or room, be it upper or lower, 1o, 64, 5.
whercin any perfon inhabits or dwells, is a manfion-houfe in

law,
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Ch.XV. §e. i . .
m_"ﬁmﬁa Iavlv. . But t}l.ls Iatt?r muft be .underﬂood with certain re-
firitions which will be explained as I procesd. In this

1flale, s;6.  fenle chambers in the inng of court are to be confidered a5

1 Hawi.cho 3%, 4} i H

PR Sty the manfions of rhe. feveral occupiers; though all under the

4T fame roof, and having the fame common entrance.

Turner’s cafe, Thomas Turner was indicted for burglary and larceny in

. 8, Feb.1784. : .
Lm-h’:w‘_'f'tl;ﬁ.t the dwelling-houfe of Edward Whitmead. 'The profécutor

;d; r)and - was coachman to Lady Hervey, and rented two lodging-
HF2 235% yooms, (one of which was broken open by the prifoner,)
which were fitzated over the coach-houfe and {tables, and
were rated in the parifh books as appurtenances to the coach-
houfe and {tables, and not as dwelling-houfes. The way to
thefe was down a paflage ouc of the public mews; and the
entrance to the ftair-cafe which lead to the rooms was through,
a door which was never faftened out of the paflage leading
to the coach-houle snd ftables. There were feparate doors ac
the top of the ftair-cafe to each of the rooms, which were
locked at night; and there were other Tooms over the coach
houfe and flables fitnated in the fame manner. It was con-
tended that thefe rooms being intended as mere hay-lofts did
not in contemplation of law form fuch dwelling-houfes as to
become the fubjeét of burglary; but the judges upon refer-
ence to them were clearly of a different opinion : they thoaght
the firuation of the rooms could not alter the nature of the
cafe; they were to all intents and purpofes the habitation
and domicile of the profecutor and his family : and the pri-
foner had judgment for ftealing to the value of 40s. out of
the dwelling-houfe, having been acquitted by the jury of the
reft of the charge.

Borf;él’k&,‘ﬂ. But no burglary can be committed by breaking into any
1 a’ - - = I3
£ a3 inclofed ground, or into any booth or tear, though the

1 Hale, 357,9.  owner lodge therein: i i
e §8Ti9 g cin: but in cafe of any robbery committed

V.detir.Larceny, 10 thefe latrer, a remedy is provided by the flat. 5 & 6 Ed.6.
. g.

. ,&§fw- The marfion not only includes the dwelling-houfe, but
I“é;_,‘g,“;g:‘q_ alfo the outhouf:f's, fuch as barns, (iables, cowhoufes, dairy-
: Hawk.ch. 13. houfes and the like, if they be parcel of the meffunge, though

f. r2. Sum. 8§z, P .
5 Tak. b4, <. they be not under the fame roof, or jolning contiguous to it.

4:;5:“!5.1?“1;. Therefore two were condemned at Cambridge in 1616 for
2 - L3 T =1 H
ryi. 1.4 Mg, Dreaking open a back houle of Robert Caftle’s 8 or 9 yards

Burac*, 2. diftant

B urg[ar_;f. . 49 3

diltant from the dwelling-houfe, only a pale teaching bes oy, xv. § 0.
tween them. And fo it was agreed by all the judges in the #azfor, Out.
time of Lord Ch. J. Hyde in 1665. And it is clear that ~¥ &~
any vuthoufe within the curtilage or fame common fence as

the manfion itfelf muft be confidered as parcel of the man-

fion. But no diftant barn, warehoufe, or the like, is under

the fame privilege; nor indeed aby out houfz however near,

if it be not parcel of the mefluage, and fo found to be.

Willizm Garland was indi@ted for burglary in the R. v Garland,
dwelling-houfe of Geurge Shore.  The jaty found fpecially AL ;?5_?.15,
that the prifoner broke and entered in the night-time, with Gould].

“ . . s i. Green’s caley
intent to fteal, an outhoufe in the poflefhion of G. 5. and o, 5. ru sy
occupied by him with his dwelling-houfe mentioned in the 1789 cor Thom-
indi . . Jom B.and Grole}-
indi¢tment, and feparated therefrom by an open pallage eight
feet wide: and that the faid outhoufe was not connedted
with the faid dwelling-houfe by 2ny fence inclofing both.
¥ Eafter term 16 Geo. 3. the judges were of opinion that
there thould be judgment for the prifoner; for the jury
fhould have found it parcel of the dwelling-houfe, if it were
fo. In that cafe the outhoufe being fo feparated from the
dwelling-houle, and not within the fame curtilage or com-
mon fence, was not therefore proteted by the bare fack of

its being fo occupied with it at the fame time.
g P

But if the outhoufes be adjoining to the dwelling-houfe,
and occupied as parcel thereof, though there be no common
inclofure or curtilage, they may ftill be confidered as parts
of the manGon. Upon an indiétment for bovglary in the E- ¥, G.Browry
dwelling-houfe of Mattin Grayden, and ftealing oats there- Af;-“?;‘é?sz::
out; it appeared that the p.rofecutor, a farmer, had 2 dwell- Wiltn z{‘BMm?Ee_
ing-houfe in which he lived, a ftable, a cottage, a cow- Js widr pott. L.
houfe, and batn, all in one range of building, in the order abfm(‘; ::r::m
mentioned, and under one roof ; but they were not inclofed pof. o2
by any wail or court yard, and had no communication from
tither to the othet within. The ptifoner ftole the comn out
of the bara at night ; and after convittion, the judges upon Mich. T, 1337, -
a confereace held it right; fot the barn, which was under
the {ame roof, was parcel of and enjoyed with the dwelling.
houfe. Though there was fome difficulty as to another
point of the cafe hereafter noticed. Lord Hale puts this r Hale, 553+
amonglt other inftances of outbuildings which he confiders
would be no parcel of the mefluage ; namely, if 2 man take

A - aleale
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fmh;;ﬁ:,'oé:a aleafeof a dwelling-houfe from A., and of 2 barn from B.

haais, B From whence it might be inferred, that be the other circum-
=———— flances what they may, yet 1o outhounfe holden under a dif-

ferent title from the dwelling-houfe can be the fubjelt of

burglz-uy. But with great deference to fo high an authority
the circumfance of an outbuilding being enjoyed by thl.:
occupter under a different title from his dwclling-hm;{c (a
fa& ‘:vhich cannot enter in any degree into the merits of the
que{fuon} feems a very unfutisfalory reafon of itfelf for ex-
c.IucImg it from the fame proteétion, if it be within the cur-
tilage or under the fame roof, and altually enjoyed as parcel
of the dwelling-houfe in point of fact, and under fuch cir-
c?mﬁanccs as would apart from the difference of title con-
ftitute it parcel of the manfion in point of law, It may be
Poll. £ 20. very different where part of 2 dwelling is fevered from the
- reit by leafe or otherwife, and in the diftin& pofleffion of
another, as will prefently be thewn,

ﬁ;xd::i Egﬂ;gri- ] John Eggingtton and fev:‘:ral others were indifted for burg-
Stafford Sp. AL, [3rY, and ftealing goods in the dwelling-houfe of Mathew
::;;;j{;gd' ?L{obinfon B?uhon. Another count laid the offence to be
:::?i:;’;;d;o‘ in 'th.e dwelling-houfe of John Bufh; and a third ia that of
a great pile, wpe W illiam Nelfon. There were other counts not material to
‘z,::rg:f;; which the prefent purpofe. On the trial it appeared that Mathew
Gl but hawing Boulton {one of the perfons whofe property was taken) was
=0 internai e ConCerned in different manufaQures with different perfons
:f,:{:.}:’a;&:?fj Ln whom t!ae property taken was laid in the feveral counts :
e i, eflides which he cartied on two other manufaories on hia
and the entrancee: OWN fole aceount. Some money and part of fome filver
:{;’i’:"{’;‘::f taken were kept in a counting-houfe which was ufed for
i,;g:;;:;f:; tranfa&i_ng the money concerns, and keeping the accounts of
i wheh burglary all the different bufineffes in which M. Boulton was engaged :
2:!3 be coomiz- other patt of the filver was in 2 room, being one of feveral,
: where the plate bufinefs was carried on; which reoms and
counting-houfe formed a center, having two wings adjuin-

ing, confifting of dwelling-houfes inhabited by perfons en-

gaged in M. Boulton’s manufacioties. One of them was

inhabited by M. R. Boukon (mentioned in the firft count);

but that had no intern:l communication with the center

building at the time of the offence committed ; a rcom in

his houfe, which communicated with the certer building,

having been allotied to the purpofes of the plating bufinefs,

with
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with which ke had no concern; and the deer info it being ci XV. § 10

fhur vp, and » working-bench placed agairnlt i, fo as to ftop f’;‘;’f‘:"’éf"’

the paflage.  One Bulh (mentioned in the fecond count), @ e,

workman of M. Boulton’s, occupied another of the dwell-

ing-houfes in the fame wing; and from his houfe there was

no way into the center building : but there was in it a win-

dow which locked into a paflage, that run the whole length

of the center building. Ia the other wing was the dwelling-

houfe of W. Nelfon, (the perion thirdly named,) the part.

ner of M. Boulton in the butten bufinefs, which had no

internal communication with the center: and in that wing

other perfons lived. In the front of this building was a

terrzce or front yard, fenced round in different ways, and at

the end of the pile of building, above defcribed, by a wall

with gates for horfes and carriages and a door for foot paf-

fengers. Itappeared that the prifoners entered the premifes in

the night by the help of Phiilips a fervane of the profzcutor’s

employed in themanufaftory,(who had privatelygiven inform-

ation of the whole to his employers,) who opeaed the door

for them iato the front yard, from whence they pafied along

the front of the building, and round into another yard behind

it called the middle yard ; and {rom thence they and Philips

went through a door, which was left open, up a ftair-cafein

the center building leading to the conating-houfe and rcoms

where the plating bufin=fs was carried on : this door the pria

foners bolted, and thea broke open the counting-houle,

witich was locked,-and tock from thence the ingots of filver

and guineas. They then went to the ftory above, into a

room where the plated bufinefs was carried on, forced the

door, and tock frem thence a quantity of filver, and returned

by the way they came into the middle yard, where they were

immediately apprehended. The prifoners were convited;

but the cafe was referved for confideration on two points,

After argument in the Exchequer-chamb:r before all the

Judges, they all agreed on the firft point, that the prifoners

were not goilty of the burglary. That the center building,

which they had entered, and plundered, could not be con-

fidered as part of any dwelling-houfe ; but a place for carrya

ing on a variety of trades; and no parcel of the houlss

adjoining, with none of which it had any internal commu.

nication, nor was to be confidered as under the fame roof;
though

May 9tb, 18c1.
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though the roof of it had a conne&ion with the roofs of the
houfes. But as to the fecond point, 2 majority held the
prifoners guilty of the larceny {(a).

2. The other point to be confidered is relative to the
inhabitantey, of which there muft be fome token either by the
prefent or at Jeaft by the previous occupation of the owner
or fome part of his family, In order to make the manficn 2n
object of this high prote&tion of the law. However it is
agreed by all, that a houfe wherein a2 man dwells but for
part of the year, or a chamber in one of the inns of court, or
of a college, wherein any perfon ufually lodges, may be called
his dwelling-houfe, whether any perfon were altually therein
or not at the very time of the offence, Vet in all cafes the
owner mult have quitted:the houfe animo revertendi, in
otder to have it fill confidered as his manfion, where neithee
he nor any part of his family were in it at the time of the
breaking and entering.

John Nicholls being poflefied of a houfe in Weflminfter
wherein he dwelt, took a journey into Cornwal, with intent
to return, and fent his wife and family out of town, and
left the key with a friend to look after the houfe: after he
had been gone a month, no perfen being in the hooft, it was
breke open in the night and robbed of divers goods. He
returned a month after with his family and inhabited there.
And adjudged burglary by Holt C. J., Treby J., and fout
other Judges,

Joho and Miles Nutbrown were indifted for burglary in
the dwelling-houfe of one Mr. Fakney at Hackney, and
ftealing divers goods. ‘The profecutor made ufe of it as =
country houfe in the fummer, his chief refidence being n
London. About the latter end of the fummer preceding

" the offence, he removed with his whole family to his houfe

in the city, and brought away a confiderable part of his
goods.  And in the November following the houle at Hack-
ney was broken open and in patt rifled; upon which he're-
moved the remninder of his houfehold furniture, except a
clock and a few old bedfieads and fome lumber of little
value, leaving no bed or kitchen furniture r any thing elfe
for the accommedation of a family. Mr. Fakney, being
afked whether at the time he fo disfurnithed his houfe he

{#; Pide 3. C. at large on this point, tit. Larceny,
had

Burglary.

had any intention of returning to refide there, declared that
he had not come to any fettled refolution whether to return
or not; but was rather inclined totally to quit the houfe,
and to Jet it for the remainder of his term. The faét of the
burglary happened in the January following. DBut the
court were of opinion, that the profecutor having left his
houfe, and disfurnifhed it in the manner before mentioned,
without any festled refolution of returning, but rather inclin.
ing to the contrary, it could not be deemed his dwelling.
houfe at the time the fa&t was committed ; and accerdingly
the prifoners were directed to be acquitted of the burglary;
but they were found guilty of the {tealing.

If 2 man hire 2 thop in which he or his fervant ufually or
often lodge, burglary may be therein committed : but gene-
rally fpeaking it feems that 2 mere cafual ufe of a tenement
as a lodging, oronly upon fome particular occabions, will not
conftitute it 2 dwelling-houfe for this purpo(e. In Brown’s
cafe all the Judges agreed that the fa& of a fervant having
{lept in a barn the night it was broken open and for feveral
nights before, being put there for the purpofe of warching
againft thieves, made no fort of difference in the queftion
whether burglary or not, So a porter lying in a warehoufe
to watch goods, which is only for a particelar purpofe, does
not make it a dwelling-houfe : but if all communication with
the dwelling-houfe of which it is a part be not excluded, it
may {till be a part of the houfe in which burglary may be
committed.

Serjt. Hawkins ftates gencrally, that burglary may be com-
mitted in a houfe which one has hired to live in and brought
part of his goods into, but has not yet lodged in : but he cites
no authority to that effedt except a paflage in Eelyng 46. to
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which there is a quzre fubjoined.  And this point has ofien ‘

fince been suled otherwife.

Lyon Lyons and Thomas Miller were indicted for burg-
lary in the dwclling-honfe of Edward Smith, with intent to
fteal, &c. But it appearing that the houfe was left to the
care of a carpenter, who was to put it into repair; and that
the profecutor had never inhabited it, nor had fervants or
furnitore in ity and that the former occupier hid removed
ont of it about 2 fortnight ; and it was at the time of the of-
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fence committed eninhabited 5 it was chiefled for the pri-
foners that the houfe was not in judgment of law the dwell-
ing-houfe of Edward Smith. And after conviction, upon
reference to the Judges, they held that this was no manfiona
Loufe, having never been inhabited by Smith. They were
alfo of opinion that it was not burglary upon this indi€tment;
for there were no gaods in the houfe : and the jndi¢tment
(charging the intent to fteal) muft be to &-al the goods 2hen
and there being; and where nothing was in the houfe nothing
could be ftolen. Atfo it feemed to be the fenfe of the Judges;
and Eyre B. declared it to be his opinion, that although fome
goods might have been put into the houfe, which is the cafe
put inKelyng 46., and there doubted ; yet if neither the party
nor any of his family had, inhabited it, it would not be a
manGon-houfe in which burglary could be commirted.

The former tevant of a houfe had quitted it, and the in.
coming tenant had put in all his furniture, and had been
frequently there in the day-time; but had never {lept in the
houfe, nor any of his family. Buler J. held that burglary
could not be comumicted therein. Aund the like cafe was
ruled by Grofe J. at the fame period on the home circuit.

William Fuller being indicted for a burglary in the
dwelling-houfe of Mr. Helland ; it appeared thar the houfe
was a new one, and finithed all buz the painting and glazing ;
that a workman who was conftantly employed by Mr. Hol-
land flept in it for the purpofe of protedtion; but no part of
Mr. Hoiland’s domeltic family had yet taken pofleffion of it.
This was ruled by the Recorder, on the authority of Lyons’
cale, not to be the manfion-houvle of the profeeuwtor,

On an indiCtment againft John Harris for burglary in the
dwelling-houfe of H. W. Dinfdale, it appeared that the pro-
fecutor had lately taken the houfe near Cheaphide, 20d on
the night of the offence and for fix nights before had pro-
cured two hair-dretlers, none of his own family, to (eep
there, for the purpole of taking care of his goods and mer-
chandize therein depofited ; but he himfelf had never {lept
there, nor any of his family. The Recorder ruled that the
prifoner could not te convi€ked of the burglary,

Confonant to thefe authorities another cafe was lately
ruled upon a fimilar fubje@, which, though apparently it
goes further than the reft, yer in trath proceeds upon the
fame principle.

The

Burglary.

The prifoner was tried upon an indi@ment for fealing
goods to the value of 40s. the property of Thomas Pearce
in bis dwelling-boufe. The houfe was a public houfe in
Palace Yard, of which Pearce was the owner. About 2
month or {ix weeks before the felony was committed, the
tenant, who bad carried on the bufinefs there, gave up the
pofieilion to the profecutor, who al{o purchafed the furniture
of bim. The profecutor refided in Milbank, where be car-
ried on his bofinefls of a brewer ; and never intended perfon-
ally to refide in the public houle, or to have the bufinels of
that houle carried on upon his account; neither did any
perfon inhabit his heufe in the day-time ; but a fervant of
the profccucor’s had flept there conftantly for about three
weeks, folely for the purpofe of protecting the furniture, till
a tenant could be procured for the houfe, The prifoner was
found guilty of the off2nce as charged in the indi¢tment;
but the queftion was referved for the opinion of the Judges,
whether by fuch occupation of the houfe by Pearce in the
manner above ftated it became his dwelling-boufz, within the
meaning of the flatute, fo as to fubject the prifoner to the
capital part of the charge. In Trinity term 1800, the
Judges held the conviftion, as to the capital part of it,
wrong ; being of opinion, that as the maiter never intended
to inhabit the houfe, it was not within the ftatute’; and that
it would have been no burglary if the houfe had been

broken in the night. 'The prifoner was therefore recom-
mended to mercy on condition of tranfportation, which
would have beea his punithment if the verdit had been

properly taken.
A, died in his houfe; B. his executor put fervants into it
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who lodged in it and were at board wages; but B, neyer Lorgman, O. B.

lodged there himfelf. Upon an indi€tment for burglary the

163¢. Chupples
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queition was, whether this might be called the manfion-houfe 3°5+

of B.? The court inclined to think it might, becanfe the
Jervants lived there : but upon the evidence there appeared

no breach of the houfe..

4. Ar 1o the Owner.

Tt is rieceflery to afcertain to whom the manfion belongs,

§e3.

and to ftate that with accuracy in the indiétment, And JIs witf wsfer.

here it is to be lamented that the fame rale daes not preva

it Paofti 1, a4
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in tlis cafe as in avfon, which is conlidered as an offence
againlt tire actual poiTeanr by whatever title he may hold the
poficiGen.  Bur in burglary the rule is much mere complex;
the ownerfhip being neither referable altogether to the legal
title, ner to the pofivflion, but partaking fometimes of one
fomerimes of the other, as well as of both, If the rule by
which ro afcertain this ownerfhip may be compreffed with
fufficicut diferimination into & fmall compals, I thonld fay
generally, that where the legal title to the whole manfion
remains in the fame perfon; there, I he inhabit it either
by him{cH, his famnly, or fervants, or even by his gueflts, the
indilment moil lay the offcnce to be committed againft b
maniicn. And fo it is though he let out apartments to in=
rmates, who have a feparate intereft therein, if they have the
fame outer door or entrance into the manfien in common
with himfelf. But if diftinét families be in the exclufive
occupation of the houfe, and bave their ordinary refidence
or domicile there, without any interference on the part of the
proper owner ; of if they be only in poffeflion of parts of the
Lioufe as inmates to the owner, and have a diftinét and fe-
parate entrance; then the offence of breaking, &c. their
feparate apartments muft be lid to be done againft t};y
manfion-houfe of fuch occupiers refpedlively. How far thefe
general oblervations are well founded will beft be feen by
referring to the cafes themfelves from whence they have been
drawn : and thefe may be confidered in two points of view ;
as pointing ont,

1. What jhall be faid to be an occupation or inbabiting fus

Jure, fo make it the manfion of the party.
2. Where a foveronce of occupation in the fame manfion fhall
confiitute fo many diftincl manfuns in law.

1. If a perfon inhabit a dwelling houfe, as the wife, guelt,
fervant, or part of the family of another, it is the occupation
in law of {fuch other perfon, and muft be fo Jaid to be in the
inditment. This rule holds with refpeét to all perfons
ftanding in the relation of {ervants.  Thus apartments in the
king’s palaces, or in the houfes of noblemen for their frewards
and chief fervants, can only be Iaid to be the manfion-houfe
of the king or nebleman; as was Jong ago adjudged in the
inftances of Somerfet Houfe, and Whiehall and mere re-

o cently
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ceatly in chat of Chelfea Hofpital ; for in all thefe cafes the
occupation of the atual inhabitants is not in their own
right, but as fervants, or in the nature of {uch, reprefenting
their matter: and thercfore their occupation js that of the
lord or proprieter of the whole manfion.

At the feflions at the Old Bailcy before Ealter term 1704,
Ann Hawkins was indicted for burglary in the manfion-
houfe of Samuel Story: and upon the evidence it appeared
that it was the houfe of the African company, and that Story
was an officer of the company, and had feparate apartments,
and lodged and inhabited there. 'Whereupon it was ruled
by Holt C. J., Tracy I., and Baron Bury, that Story’s aparz-
ments could not be {faid to be his manfion-houfe, becaufe he
and others in fimilar fituations inhabited them only as ofii-
cers of the company: and for this the jury were dilcharged
of this indictment; and it wus aid as the manfion-houfe of
the company.  For though an aggregate corporate bady can-
not be faid to inhabit any where, yet they may have a man-
{ion-houle for the habitation of their fervants. _

John Picket was indited for burglary, and ftealing bullion
in the dwelling-houfe of the Eaft-Indiz company, which is
inhabited by their fervants; and was convifted and exe-
cuted, :

Maynard was indited for burglary and felony in breaking
and entering the manfion-houfe of the mafler, fellows, and
fcholars of Bennet College in Cambridge. The falt was,
that he broke into the buttery of the college, and there ftole
fome money : and it was agreed by all the Judges, upon
reference to them, that it was burglary.

George Brown was indicted for burglary in the dwelling-
houfe of Martin Graydon, and ftealing thereout cats. A
2d count flated it to be the dwelling-houfe of Thomas
Trumball. Graydon who was 2 farmer had 2 dwelling-
houfe in which he lived, a ftable, cow-houle, cottage, aud
barn, all in one range of buildings in the order mentioned,
and under one roof : but they were not inclofed by any wail
or court yard, and had no communication from ecither to the
other within. Trumhbalf’s family refided in the cottage by
agreement with Graydon when he went into his fervice ; but
Trumball paid no rent; only an abatement was made in his
wages on account of his family being to refide in the cot-

Kkg tage.
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tage.  Some corn having been miffed out of the barn, Trum~
biil and another perfon put a bed in the barn, and went and
flzpt there, and on the fourth night after they had fo done
the prifoner untocked the barn door and took away a quan-
tity of oats.  After convition, judgment was refpited upon
a doubt whether it could be confidered as the dwelling-houfe
either of Graydon or Trumbail. Upon a counference in
Mich.eimas term 1787, it was agreed by all the Judges that
the {leepiag in the barn made no difference, But they
hield (Buller J. doubting) thac this was no more than a
licence to Trumball the fervant to lodge in the cottage, and
not a detting of it to him. And that the barn as well as the
reit of the buildings, being under the fume roof, comtinued
patts of the manfion-houfe of Graydon. And many of the
Judges inclined that if there had been a demife to Trumball
of the cortage, the barn would ftill have continned part of
Graydon’s dwelling-houfe in point of law.

By the fame rele, if the chamber of a gueft at an inn be
broken open, it mult be lid in the indi€tment to be the
mantion-houfe of the innkeeper. 1t is indeed {aid in Dalton,
€. 151.{, 4. thatif the hoft ef an inn break the chamber of
his guelt in the night to rob him, it is burglary. But this
way jultly be qusltioned: and there fecms no diftin@ion
becween that caft and the cafe of an owner refiding in the
fame houfe breaking the chamber of an inmate having the
{ame outer door as himfclf; which Kelyng fays cannot be
burplary.

Abel Proffer was indidted for burglarioufly breaking, &e.
the houfe of Nathan Levy, and flealing his property there.
The profecutor, a Jew pedlar, came to the houfe of one
Lewis a publican to ftay all night, and fafteped the door of
his bed-chamber, The prifoner pretended to Lewis the
landlord that the profecutor had ftolen his goods ; and under
this pretence he with the aflitance of Lewis and others
forced the chamber door open with intent to fteal the goods
mentioned in the indiftment, and the prifoner accordingly
ftole them. Thefe falts were found fpecially. Mr. Baron
Adams, who tried the prifoner, doubted whether the bed-
chamber could properly be called the dwelling-houfe of the
profecutor as defcribed in the indictment, being truly s p;rt

of
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of the dwelling-houfe of Lewis the innkeeper: he therefore Ch XV. §1s.

referved the point for the opiaion of the reft of the Judges.
And they all theught that thongh the profecutor had for that
night a fpecial intereft in the bed-chamber, yet it was merely
for a particular purpofe, namely, to flvep there that night as
a travelling gueft, and not as a regular lodger. That he
had no certain and permanent intereft in the room itfelf;
but both the property and the poffeilion of the room remained
in the landlord, who would be anfwerable civiliter for any
goods of his gueft that were flolen in that room, even for
the goods now in queltion; which he could not be unlefs
that room were deemed to be in his pofleflion. That the
landlord might go into the room when he pleafed, and would
be no trefpafler to the guet. Upon the whole, that this

In evhafz manfion.,
—————————

indi&ment was infufficient. Lord Hale puts this cafe: If ¥ Halr, 5ss.

A. be a lodger in 20 inn, and in the night he open the late
of his chamber door, and fteal goods in the houfe and go
away ; it may be a qneftion whether this be burglary ? and,
fays the leaaned aother, ic [cems not, becaufe he had a kiod
of {pecial intereft in his chamber, and fo the opening of his

h 48lac . Com.227.

own door was no breaking of the innkeeper’s houfe: but he (Kl 6g.}

adunits, that if A. had opened the chamber of another lodger
in the inn, to feal his goods, that had been burglary. Now
if the reafoning in the above cafe of Proffer be juft and well
founded ; namely, thut a guelt has not even the pofliffion of
aroom in an ian for himfelf, but it remains fill in the pol-
icflicn of the hoft 5 that reafoning will bear very hard againft
the diftinction which Lord Hale inclines to adopt in the
above paflage: and then the cafe of a gueft in an inn break-
ing his own door to fleal goods in the night will fall under

Vide antz, 1. 4.
Vide Gowen's

the fame confideration as a fervant under the like circum- u".'f"M“h"*’s"

itances: and this deferves to be well weighed before any
final refolution upon the paint,

As the pofieffion of the fervant or gueft is the pofitfiion of

§16.

the owner, fo is the poficffion of any who in law are deemed Bywifeor f2mily.

tobe part of the owner’s family. Farre’s cafe is very ftrong
to this efelt ; where it was holden, that if the houfe of a
feme covert who lives apart from her hufband be broken,
though the hufband had exprefsly refufed to have any thing
to do with the leafe, and the landlord had thereupon agreed

Kk 4 with

Farre's cafe,

Kel 43+
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ih‘;uﬁz;iz; with the wife alone, yet it muft be laid to be the howic of the
i hufband. But it feems to follow as a matter of courfe,
that in any cafe where the law would adjudge the feparate
property of the manfion to be in the wife, and fhe has alle
the exclufive poffeilion, the burglary ought to be laid againft

her manfion-houfe, and not again that of her hufband.

. §£I: - 2. What feverance of occupation in the fume boufe will confli-
Several tenement, y hd
i the Jarme o ﬁ_‘ tute fo many feveral manfions in law ?

This is evidently the cafe where there is an atual fever-
ance in fadt by a partition or the like, all intcrual communi-
cation being cut off, and each part being inhabited by feveral
pccupants.

garll;s's:;:r:} ” Martha Jones was indifted for burglary and larceny in the
cor. Le.c 8.~ dwelling-houfe of Thomas Smith and John Keowles. The
E;:hﬂ"g:fldj— profecutors were in partnerfhip, and lived next door to each
(new edite §07.) other, The two houles, which were formerly one, had been
r:::t::'{d;::{f- divided for the purpofc of accommodating their relpe&ive
yortsef the fame families, and were then perfectly diftindt and feparated from
ii?ﬁ;;'f'hi‘f;ﬁ cach other, without any communication but by the fireet.
ajons propery 'I:he houlckeeping was paid by each partner refpeQively for
ing 1k rest and DS Own houfe; but the rent and taxes of both houfes were
:ﬁ:'{z:f}m paid jointly out of the partmerfhip fund, The offence was
foint flack, mare  COMMitted in the houfe of Smith, to whom the prifoner was
Jeveralmogfoos: feryant, It was objecled, that althongh thefe two houfes
were the joint property of both the pattners, yet they were
the feveral and refpeQtive manfions of each; and therefore
the offence ought to have been Liid as committed in the
houfe of Smith only. And the court, confidering the ob.
jection to be well founded, direted the jury to acquit the
prifoner of the capital part of the charge ; and fhe was found

guilty of the fimple larceny enly,

Tragyv. Tlsot,  In Tracy v. Talbot, Lord Holt was of opinion that if two
Nl Aen feveral houfea are inhabited by two feveral families who make
§3% ‘or have but one common avenue or entrance for both; yet
in refpe& of their original both houfes continue rateable
feparately 3 and if one family go, onc houfe is vacant. But
if on¢ tenement be divided by a partition, and inhabited by
different familics, viz. the owner in one, and a ftranger in
another; thefe are feveral tenements, feverally rateable,

while
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while they are thus {everally inhabited ; but if the Granger ch.xv. §17

and his family go away, it becomes one tenement again. An whofe manfion,
With refpect to the cale of chambers in the inns of court, A, £,

which have been before noticed in another view, they are to 7oa) ihﬁ:ﬂ"
all purpofes confidered as diltinék dwelling houfes : and Cro. Car 433.
therefore whether the owner happen to enter at the fame W. Jouct, 354

r app enter a f 1 Hile, 522, 3.
commeon outer door or not will make no manner of differ- 2&5—8 lf“:‘;k-
ence. ‘The fets are often held under ditinét titles, and 3% Lo
arc in their nature and manner of occupation as unconneled

with each other as if they were under feparate roofs.

Much doubt has formerly been entertained whether in the §18.
cafe of burglary in the hired apartment of an inmate, it fhall Tamatese
be 1aid to be committed in the manfion of the inmate or of
the owner.. Lord Hale was of the former opinion; which :E:E;CSEE "
is alfo argued for very elaborately by Hawkins, at leatt where 13, 14,
the pariy has a fixed and certain inteveft i his apartment.
As where one hires a diftin&t apartment in the houfe for his
lodging for a certain time, though he enter at the fame door
with the other inhabitants, and therefore is but an inmate:
becaufe as long as it is fevered by the leafe, it is in the eye
of the law as ditin& from the other parts of the houle, as
if the perfon who rented it had a freehcld or inheritance in
it. 'This opinion of Hawkins is delivered generally, withont
reference to the diftinétion of the owner's refiding or not in
the fame manfion. But his realoning evidently tends to
exclude any fuch diltinction. But however convenient fuch
2 rule might have been, it certainly does not coincide with
the current of anchorities ¢ither ancient or modern.  For the
rule is now taken to be, according to the opinion of Kelyng, Kei.84. 4 Blac.
that if the owner, who lets out apartments in his houfe to (o7 225 Lee
other perfons, fleep under the fame roof, and have but one Cowp. 1. t
outer door common to him and his lodgers, fuch lodgers are
only inmates, and all their apartments are parcel of the one
dwelling-houfe of the owner. But if the owner do not
lodge in the fame houfe, or if he and the lodgers enter by
different outer doovs, the apartments fo let out are the man-
fion for the time being of each lodger refpellively. And
accordingly it was fo ruled by Holt C. . at the Old Bailey in MS. Tecy, 33
1701 ; although in that cafe the rooms were let for a year
under a sent, And Tanner an ancient clerk of .the court

faid,.
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Ch.XV.§18. faid, that the conftant opinion and pradtice of the court had
Trwetefemanfion. been according to the opinion of Kelyag C. J., which opinion

was cited by Lord Holt.

Carrell's cafe, Richard Carrell was indicted for burglary in the dwelling-
0. B. Fcb.1732.

MS, Geuldand DOULE f’f John Jordan. The houfe in which the offence was

f._nﬂefd:-h committed belonged to one Nafh, who did not Jive in any
N 273 - 3 - -

S.Coma 77 part of it himfelf, but let the whole of it out in feparate

Where anirmate lodgings from week to week. Jordan had two apartments in

Aad rere rooms,

spe ia wiick ke  the houfe, a fleeping room vp one pairof ftairs and a worke

{’;?;_’:;:f‘&;‘;‘;b” fhop in the garret, which he reated by the week as tenant

surglaryinche  at willto Nath. The workfhop was the room broken open
i:,;‘:":f;ﬂmi:_ by the prifoner. In Eafter term 1782 ten Judges againit two
Jom ; she sauner  held the offence well haid, and relicd on the cafe of Rogers.
ek e T<" The two Judges thought that it was not the manfion-houfe
I(:yjre)B- & Bul- of Jordan, but that it might have been fid to have been the
Rogers’s cafe,  manfion-houfe of Nath : to which fome of the others inclined
infra it it were not the manfion of Jordan.
Traphaw’s cafe,  In Trapthaw's cafe the facts were exallly the fame as in
?;;:%,?;?'Hil- Carrell’s cafe; the owner let the houfe out to different
term 1787, MS. lodgers, who had but one common outer door. The profe~
%"',’cl'(':::ﬁ& cutor Linney rented and oceupied a room on the firft floor,
47%.) where he flept, and a parlour below, which latter was broken
open and rified by the prifoner.  All the Judges, upon the
authority of Carrell’s cafe and Rogers’s cafe, held that the jn-
dictment (which was on the flat. 3 & 4 W. & M. ¢. o) well
laid the robbery to be in the dwelling-houfe of Linney, and
that the convi@tion was proper.

?:alc 82;\*5- Hence it follows, that if a man let ont part of his houfe to
To B inmates, and continue to inhabit the reft him{elf; i he break
open the apartments of fuch inmates, and fteal their goods,
it is felony only, and not burgtary ; for it cannot be burglary
to break open his own houle.
§ 10. But a mere occupation of fome part of the manfion by the
Seepatind . owner, without inhabiting the fame, makes no difference
Snba.h:ing.

in the queftion of burglary with refpe to tenants or inmates.
Rogers's cale, William Rogers was indi@ed at the Old Bailey for burg-
::é.ténuiaz;uﬁ lary in the dwelling-houfe of Philip Chandler. It appeared
::::: s c that the owner let the whole of it in apartments to different
(new ot 104} perfons, and did not inkabit any part of it him{elf. Chand-
ler rented the bottom part of the houfe, confilting of a thop

and a parlour and a cellar underneath; but the owner had
taken

Burglary.

lumber in it, dedulting fo much for it out of the rent.
There was but one common outer door from the fireet,
which communicated with the reft of the houle as well a3
the fhop and paricar in which the burglary was commiteed.
Nine Judges prefent all agreed that the indi¢tment properly
laid the fhop and parlour to be the manfion-honfe of the
profecuter s for that though the owner occupied the eellar,
yet as he did not inhabit any part of the houfe, it conld not
be laid to be his dwelling-houfe ; though if he had it would
have been otherwife,

But there may be fuch a feverance by leafe of part of
a manfon a6 that it fhall no longer be the fubjedt of burg.
lary.

If A. have a thop which is parcel of his houle, the indiét-
ment mult be fot breaking the manfion-houfe of A.3 but if
it be fevered by leafe, and have no communication with the
dwelling-houfe, by having a different entrance ; then unlefs
the leffec or his fervant fle=p there ufually or often, no barg-
lary can be committed in it. For it is not the manfion-
houfe of A., being fevered by the leafe; mor can it be faid
to be the manfion-houfe of the leflte, if neither he nor his
family ever dwell there, or if their flecping there be on
cafual or temporary. :

Kelyng has put the cafe of a man having a dwelling-houfe,
who lets a cellar and a chamber in the houfe to J. S., veferv-
ing the reft of his houfe for his own dwelling ; and the only
paffage to the cellar is out of -a ftrect; and if the cellar be
broken open in the night, whether it be burglary ? And he
thinks not, becaufe it was fevered by the leafe, and had no
communication with the refll of the houfe. But this may
well be queftioned 3 for the cellar which was before parcel
of the houie is no more fevered by the leafe therefrom than
the chamber which was alfo let to J. S.; and Kelyng admits
that if the chamber were broken open it wonld be burglary,
and fhould be laid to be the manfion of the owner; there
being but one common entrance to him and the lodger. But
if the cellar alone had been let, then clearly no burgliry
could have been committed in it. And this ditinftion
feems fully to have been adopted in a late cafe of Gibfon

and

Soy

20.
Srwrguu &y

feafe,

BurnetsMS. %5,
1 Rale, 557, 8,
Kel. 83, 4.
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Kel. 83, 4.
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and others ; who were indiCted and convicted of a burglary
in the dwelling-houfe of Thomas Smith, and ftealing the
goods of John Hill. Smith was the owner of a houfe at
Efher, in which he refided, and to which houfe there was a
fhop adjoining built clofe to the houfe; but there was ne
internal communication between the houfe and the fhop;
and no perfon lay in the thop; and the only door to the {hep
was in the court-yard before the houfe and the fhop, which
yard was inclofed by 2 brick wall 3 feet high, including both
the houfe and fhop. Smith let the thop together with fome
apartments in the houfe to Johu Hill from year to year at a
rent. Thkere was only ene common door to the houfe, which
communmnicated as well to Smith’s as to Hill’s apartments. A
gate ar wicket faltened by a Iatch in the wall of the court-
yard next the road ferved as a communication both to the
houfe and fhop. The burglarywas committed in the fhop. And
upon objeélion that that could not be fuid to be the dweiling-
Lioufe of Smith, the point was referred to the Judges, whoin
Eafter term 1785 were all of opinion that the indiétment
was well laid in defcribing it 1o be the dwelling-houfe of
Semith, who inhabited in one part; and there being but one
outer door; efpecially as it was within one curtilage or fence :
and that the thop being let with a part of the houfe inhabited
by Hill, {till continued te be part of the dwelling-houfe of
Smith, although there were no internal communication be-
tween them. DBut it was admitted that if the fhop had been
let by itfeif, Hill not dwelling therein, burglary could not
have been committed in it, for then it would have been
fevered from the houfe.

8. In the might.
The breaking and entering muft be in the night ; though
they need not be both in the fame night: for if thieves
break a hole in the houfe one night, to the intent to enter

" another night, and commit felony, aud they accordingly do

fo through the hole they fo made the night before, this feems
to be burplary ; for the brezking and entering were both in
the night ; and, fays Lord Hale, it fhall be fuppofed, #har
they broke and entered in the night when they entered; for the

breaking makes not the borglary till the entry. If thiswere

the true legal fuppofition, which however by no means feems
neceffury to contitute that cafe burglary, it might have been
applied
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applied not improperly to the cafe before put by the fame ¢h Xv. §a1,

author where the breaking was in the day-time, and the en- I the mighe.

tering at night ; which he fays will not bz burglary, upon the

authority of Crompton from 8 Ed. 2.5 though it is obferv- Crompton, 35.2.

able that the refolution there only was, that if thieves enter

in by night at an hole in the wall which was there before, it

is not burglary : but it does not appear who made the hole,

much lefs that it was made by the thieves themfelves with

intent to enter more fecurely at night.  As to what fhall be 4Blac.Com.224.

. . . - 1 Halé, g40.

accounted night for this purpofe; anciently the day was ac- sum, 7q.

counted to begin only from fun-rifing, and to end immedi- 3 In#-63.
s .o 1 Hawk. ch. 58.

ately upon fon-fet : but it is now generally agreed, that if (2. 1 Bac

there be day-light enough begun or left cither by the Iight Abn ser-

of the fun or twilight, whereby the countenance of a perfon

may be reafonably difcerned, it is no burglary : but that this

does not extend to moon-light; for then many midnight

burglaries would go unpunithed. And befides, the mahgnity

of the offence does not {o properly arife, as Mr. Juftice

Blackftone obf{erves, from its being done in the dark, as at

the dead of night, when 2l the creation except bealls of

prey are at reft, when {leep has difarmed the owner, and ren-

dered his.caftle defencelefs.

6. A5 1o the intend.

The breaking and entry of the manfion in the night muft §22.
be with intent to commit fome felony therein, as murdér, ;!1’::}";-';9?51‘
larceny, &c., whether the felonious intent be executed or 67 tEac. Abr.
not. Kor if the intention of the entry be either laid in the 54,3;,;*,‘;‘;; o
indiftment or appear upoat the evidence to be only to com- ;H;‘"kw <h. 38,
. oo R .. L8, 4 Blac.
mit fome trefpafs, as to beat any perfan in the houfe, it Com, 2.8,
will not be burglary; and this although killing or murder g:‘;mfgi"
may be the confequence of {uch beating. For though in - e
cafz of homicide, if one premeditately intend to beat another
very feverely, and execute his purpofe in {uch a manner as
muft neceffarily breed danger, and death enfue in confe-
quence, though beyond his original intent; he thall be faid
in law to have intended all the confequences, and therefore
to have intended the felony; yet that intention is 2 deduc-
tion in law from the felonious a&, and may be fuppofed to
originate fubfequent to the firft purpole in the heat of biood
confequent upon the execution of it. But in burglary it

moft be found chat the entry was for a felonjous.purpofe ; #is Kel. 470
though
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though if a felony be adtuall ¥ committed, that is prima facie
pregnant evidence of fuch an intent, unlefs the contrary
appear.

A fervant who was entrafted by his mafter fells goods and
conceals the money in the houfe ; and after he is difcharged
from the fervice, breaks the houfe, and takes the money
which he had concealed. This was holden to be no burglary,
becaufc the firft taking of the money was not felony.

The prifoners were indicted for felonioufly and burglari-
oufly breaking and entering the dwelling-houfe of Mary
Snelling at Eaft Grinftead in the night of the 14th Novem-
ber 1781, with intent to fteal the goods of Leonard Haw-
kins, then and there being in the {aid dwelling-houfe. It
appeared that L. Hawking, being an excife officer, had feized
17 bags of tea on the {fame month at a Mrs. Tilt’s, in a thop
entered in the name of Smith, as being there without a
legal permit, and had removed the fame to Mrys, Snelling’s
at Eift Grinftead, where Hawkins lodged. The tea the
witnefles faid they fuppofed to belong to Smith: and that
on the night of the 14th November the prifoners and divers
other perfons broke open the houfe of Mary Snelling with
intent to take this tea, It was not proved that Smith was in
company with them ; but the witneffes {wore that they fup-
pofed the fall was committed either in company with or by
the procurement of Smith. The jury were direéted to find
the prifoners guilty, on the poine being referved : and being
allo dire€led to find asa fa@ with what intent the prifoners
broke and cntered the houfe ; they found that they intended
to take the goods on the behalf of Smith., In Eafter term
following all the Judges held that the indi®ment was not
fupported ; there being no intention to fteal, however out-
rageons the behaviour of the prifoners was in thus endea-
vouring to get back the goods for Smith. But if the indi&t-
ment had been for breaking the houfe with intent felonioufly
to refcue goods {tized, &c., that being made felony by the
ftat, 19 G. 2. <. 34. the Chicf Baron and fome of the other
Judgzs held that it would have been burglary. But cvenin

that cafe it was agrecd that fome evidence muft be given on

the part of the profecutor to fhew that the goods were un-

cuftomed, in order to throw the proof upon the prifoners:

that the duty was paid: but being found in ocil-cafes or in
great
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great quantities in an unentered place would have been fuf-
ficient for that purpofe.

The above opinion is in oppofition to what was for-
merly {uppofed by fome, that the felony intended muft be of
fuch a faét as was felony at common law, and not fuch as
was ince made fo by ftatute ; and Lord Hale inclines to that
opinion.  And thercfore, fays he, it has been doubted whe-
ther the breaking of a oufe in the night with intent to com-
mit a rape be burglary or not.  Crompton thinking it is not,
becaufe made felony by flat. Weftm. 2. ¢. 34.; and Dalton
thinking it would be burglaty, becaule rape was felony by
the common law; which Lord Hale thinks the more war-
rantable opinion. And indeed the matter i3 fince put out
of all doubt in regard to the particular cafe of rape, by the
cale of the King v. Locoft and Villers, and the King v. Gray;
wherein it was clearly holden that the breaking, &c. the
koufe with fuch an intent was burglary. But ftill the gene-
ral point remained in the fame doubt as before: for rape
was eftablilhed to be felony at common law. Hawkins
however, and after him Mr. Juftice Blackftone, cerry the
rule further; and thoogh the former {eems to found himfelf
chiefly upon the miftaken noticn that rape was only made
felony by ftatute, yet the reafon afigned by both is general:
and according to them it makes no difference whether the
offence intended were felony at common law, or only cre-
ated fo by Ratute ; becaufe wherever a flatute makes any offence
Jelony, it incidenally gives it all the properties of o felony at
commen lae. And it has been thewn before in the cafe of
Knight, that the fame reafoning was adopted by feveral of
the Judges, though the point was pot immediately before
them in judgment.

Trial,

I do not find any thing worthy of {pecial notice in regard
to the trial of burglaries in general 5 it is governed by the
ordinary rules which prevail in cafes of felony. ButI fhalt
hereafter have oceafion to refer to the ftats. 25 Hen. 8. c. 3.
and 5 & 6 Ed. 6. ¢. 18, with refpedl to the trial and pu-
pifhment of thofe who are taken with goods in one county,
which were obtained by burglary in another: and alfo to the
ftat. 10 Gro. 3. ¢, 48. concerning the reccivers of certain
geods obtained ia the fame manner, -
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Co- XV §2e Jndictment, Appeal, Evidence, and Verd:a.

§24. The indi&ment for burglary may run thus: that J. S. or
f’t‘f;:’:’:’;‘;g&" fuch a day, in the night of the fame day, with force and
 Hawk,'ch 58. arms, the dwelling-houfe of A.B. felonioufly and burgla-
per 106 rioufly broke and entered, z2nd then and there fuch and fuch

things of the goods and chattels of the fame A. B., in the
fame houfe then being, felonionfly and burglarioufly did
fteal, take, and carry away; or, if no theft were altually
committed, then, with intent the goods and chattels of the
faid A. B., in the fame houfe then being, felonioufly and
burglarioully to fteal, take, and carry away; or, with intent
the faid A, B. there felonioufly to kiil, &c.; or both the fe-
Jonicus intent and the altual felony may be charged.
1 Hale, §50. The offence muft not only be laid to be done feloniou Iy,
4Co 39-b  but alfo burglarioufly; which is 2 term of art, and cannot
5 Loy 121, bs .
be exprefled by any other word or circumlocution.
frfa,{'fng and es- It muft be ftated that the offender kroke and entered the
Anc, £, 5.7, houfe; a breaking without an entry, or vice verfi, is in-
1 Balg, 550, fufficient,
Marfiom, It muft be laid to be done in 2 manfion or dwelling-houfe;
;:’:;ﬁﬁ’ié and therefore if it be only faid to be in the Aoufe of fuch an
f.10. 4Blac. One, it is not fufficient. But this rule extends only to the
Com-224» 5+ cafe of burglary in a private houfe; for if, as has been hinted
before, the offence may be commirted by breaking open a
Astry437. 497, church, or the gates or walls of a town, it feems agreed
to be more proper to lay the inditment according to the
truth of the fadt; and thereforc fltating that the prifoner
felonioufly and burglarioufly broke and entered, &c. the
parith church of D.; &c. is fuflicient, Where the bur-
glary is in any out-houle, which by law is confidered part
of the dwelling-houfe, it muft ftill be laid to be done in the
dweliing-houfe 5 or at leaflt, as in Dobbs’s cafe after men-
tioned, in the ftable, &c. alleging it to be part of the dwell-
ing-houfe : and in either cafe, the jury (hould find the fa&,
Calmirscale, H3C it 8 parcel of the dwelling-houfe ; according to the
e, 494 determination in Garland’s cafe before mentioned.
MS. Tracy, 79.  Dut the indi@ment need not allege that any perfon was
$4- Moor, 661. in the houfe s for this claufe was inferted in after the ftat,
23 H. 8. which takes away clergy where any perfon in the
Pok. £ 26, houfe was put in fear: and now the ftar, 18 Eliz. takes
away clergy in all cafes'of burglary.

Tt
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fris neceﬂ'ary to afcertain to whom the manfion belongs,
2nd to ftate that with accuracy in the indiCtment ; and there-
fore, where the prifoner was indi€ed for burglary in the
dwelling-houfe of John Snoxall, and fiealing therein geods
the property of Ann Lock; and it appeared that it was not
the dwelling-houfe of J. 5. Buller and Grofe Jultices held
that the prifoner could not be found guilty either of the
burplary, or ftealing to the amount of 404, in the dwelling-
houfe; for it is effential in both cafes to fate in the indiét-
ment the name of the perfon in whofe houfe the offence was
committed. In Cole’s cafe it was ftated to be the fhop of
one Richard (leaving a blank for the furname); on
which account it was doubred by B. R. whether it could be
fupported ; though the Reporter {ays it was holden good.

The indi@ment muft not only ftate the fuét to have been
done in the might of {uch a day; but it oaght alfo to exprels
at about what hour of the night it happened: though it
doss not feem neceflary that the evidence fhould firictly
correfpond with the latter allegation. In Waddington’s
cafe the indiGtment for burglary alledged the falk to have
been committed in the night, but did not exprefs at or
about what hour it was done. Gould J. held the indi&t-
ment infuflicient as for a burglary, 2nd direéted the prifoner
to be found guilty of fimple larceny only. He faid that as
the rele now eftablithed was, that a burglary could not be
committed during the twilight, it was therefore receflary to
{pecily the hour in order that the faét might appear upon
the face of the indi&ment to have been done between the
twilight of the evening and thar, of the morning.

Further it muf be alleged and proved, either that a feleny
was committed in the dwelling-houle, or that the party
broke and entered with intent to commit fome felony within
the {fame.

Jofeph Dobbs was indicted for burglary in breaking and
eotering the ftable of James Bayley, part of his dwelling-
houfe, in the night, with a felonicus intent to kill and deftroy
z gelding of one A. B. there being. It appeared that the
gelding was to bave run for 40 guineas, and that the prifoner
cut the finews of his fore-leg to prevent his running, in
cenfequence of which he died. Parker Ch. B. erdered him
to be acquitted ; for his intention was not to commit the
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felony by kiiling and deftroying the horfe, but a trefpafls
only to preveut his running; and therefore no burglary.
But the prifoner was again indicted for killing the hotfe;
and capitally conviéted.

Bat whatever be the fclony really intended, the fame
muft be laid in the indiékment and proved agreeably to the
falt.

One was indi@ted for burglary and flealing goods. It
appeared that there were no-goods ftolen, but a burglary
with intent to {teal; and not being fo laid, as it ought to
have been, Lord C. J. Holt direted the prifoner to be
acquitted.

And fo if it be alleged that the entry was with intent fo
commit one fort of felony, .and the fadk appear to be that it
was with intent to commit another; that s not {ufficient.

Though if the intended felony were atually committed,
it is enough to lay the breaking and entering to be with

intent to do fo.
S0 where the indi€tment was for brezking, &c. the houfe

of J. Davis, with intent to {teal the goods of J. Wakelin, in
the faid houfe being, and there was no fuch perfon who
had goods in the houfe: but J. W. was put by miftake for
J. D.; the prifoner was entitled to an acquittal : and it was
ruled that the words * of F. B/ could not be rejedted as
furplufage ; for the words were fenfible and material it
being matctial to lay truly the property to the goods; and
without fuch words the deferipion of the offence would be
incomplete. This it feems is not like the cafe of laying a
robbery in the dwelling-houfe of A., which turns out to be
the dwelling-houfe of L.; becaufe that circumftance is pet-
feltly immaterial in robbery, which is outted of clergy
generally ; as was determined in Pye’s cafe. Nor is this like
“orris’s cafe, where the name was fo introduced as to make
the fentence infenfible.

Dut it feems in all cafes fuffivient, where a felony has been
aftually committed, to aliege the commillion of {uch felony;
for, as Lord Hale cbhferves, that is {uflicient evidence of
theintention. The flat. 12 Ann. c. 7. feems to have been
drawn with that view. It is, befides, a general rule, that
2 man who commits one fort of felony, in attempting to
commit another, cannot excufe himfelf wpon the ground

that
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that he did not intend the commiflion of that particular
offence, Yet this it frems muft be confined to cafes where
the offence intended is in itfelf a felony, accerding to the
refolution in Dobbs’s cafe before mentioned.

But the fame falt may be laid with feveral intents: In
Thompfon’s cafe, which was an indi@ment for burglary,
the firlt count laid the fa@t to be with intent to fteal the
goods of T. D.; the fecond count Jaid it with iatent to kill
and murder him. Tpon a general verdi&k of guilty, it was
objeted that there were two feveral capital charges in the
fame indiftment, which, it was faid, tended to deprive the
prifener of fo many challenges as he would be eatitled to
if the indi€tments were diftinét; namely, 20 upon each.
Another objection was, that it would tend to perplex the pri-
foner in his defence. But feven Judges (being all who were
prefent at the conference,) held the inditment good. They
faid it was the fame faét and evidence, only laid in different
ways. Whereas in O¢Connor’s cafe, in Lord C. J. Ryder’s time,
there were two diltinét felonies charged in feveral counts;
one for hiring A. with inten: to caufe him to be enliited in
the French king’s fervice; the other a fimilar charge with
zefpedt to B. : and in that cafe no judgment wasgiven 3 the
prifoner being difcharged from the indict<nt by the confent
of the attorney-general: and the rather upon the doubt
whether the fa&t found amounted to the feleny.

Further, the indi@ment may be fo laid as to comprife
other offences than burglary, thougli connedied therewith;
fo that the prifoner may be acquitted of part and found
guilty of the reft. As if the prifoner be charged that he.
felonioufly and burglarionily broke and entered the dwelling-
Loufe of J. S., and then and there certain goods of J. 8.
fclonioully and burglarioufly did {teal, &c.: the indiQiment
comprifes two offences, namely, burglary and larceny; and
therefore he may be acquitted of the burglary if the cafe be
fo upon the evidence, and found guilty only of the larceny.
But in fuch cafe, if the prifoner be acquitted of the larceny,
it feems he cannot be found guilty of the burglary ; becaufe
as it is thus charged, the lirceny conflitutes part of the
burglary. For though the aét of theft being charged is a
{ufficient allegation by intendment of law of the prifoner's
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Ch. XV. §27. feloniousintention ; yet when he is acquiited of that, there
i’iﬁ:’:"’é’ﬁi’ E%i- being no exprels charge of an intention to fteal, it flands
e fi01gly 25 if the indidtment had been of a breaking and enter-
ing, &c. without any allegation of a felonious intent. And
of this opinion was Lord Holt, at the Old Bailey, October,
1700, Therefore, fays Lord Hale, the better way is to
charge the prifuner with breaking, &ec. with intent felo-
nioufly and burglariouvdly to fleal the goods, &c. therein,
and to add alfo tlie particular felony: and then, though he
be acquitted of the felony, the indi€tment ftands good againft
1 Hale, s60.  him as for a fimple burglary. The fame author alfo thinks
;;;153::;’;’ g4. that three offences may be laid in the fame indi€tment,
namely, burplary, larceny, and felony wpon the flatute
5 & 6 Ed. 6, c. 9. and the form of the indictment may run
thas, That A. cn, &c. in the pight of the fame day, with
force and arms, at, &c. the dwelling-houfe of B., &c.
fclonioudly and burglarioufly did break and enter, with intent
the goods and chattels of the faid B, in the fzid dwelling-
houfe then and there being, felonioufly and burglaricufly to
fieal, &c. and then and there, with force and arms, one fil-
ver cup, &c. of the faid B. then and there being, felonioufly
and burglarioufly did &eal, &c. the faid B., his wife, and
children, and family, in the faid dwelling-houfe then and
there being, againft the peace, &c.  And fuch indiétment
need not conclude againft the form of the ftatute, .Hereby
the prifoner may be cither convicted of the burglary and not
of the larceny, or convilted of the felony within the ft. ¢ & 6
Ed. 6.; in either of which cafes he is oulted of clergy; or
he may be convi€ied of the Smple larceny, and fo have the
benzfit of clergy.

finte, 514,

§28 There is 2 note of a cafe of Rex v. Comer, which is in
Prract and judg- general circulation, wherein it was fuppofed that much de-
ment - o 1 16 - i
Comer's eafe,  PEnded upon _the.mannyr of entering the verditt : for jn th'at
zorh Nov. 1744, cafe, upon an indi&tment for burglary(s) and flealing goods in

:isiuﬂfeu " the houfe of thz value of 150l., where the verdit was,
iiS._S. C. s¢ auilty of felony only in {iealing goods to the value of 150l
ezcily 340

{seh ces 433 dTom therdweliing-houfe, and not guilty of the burglary;” it

was holden, that by a general acquittal of the burglary, which:

as the indiftinent was laid included {as was faid) the breaking
and entryand taking of the goods, the priloncr was by neceffary

72} By this muft be uaderfteod breaking and enwering the é‘we}lliug-l;cnﬁ: of
Tach an ene i the night-time, without laying it to be doac with a felonious intenz,

confequence
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confequence acquitted of the felony alfo.  But they agreed ch.Xv. §28.
that if the entry of the verdiét had been ¢ not puilty of the Zj;f_ﬂ and jucg-
 breaking and entering the houfe in the night-time, but
¢ guilty of the reft of the indi@ment,” the priloner would #idr1Hale, 559,
then have been convited of ftealing goods to the value of ffg, ,g:z_’m )
40s. in the dwelling-houfe, and been oufled of clergy by Com.Rep.431.
{tat. 12 Ann. ¢.7. But I have feen a note of this cale of
Mr. Juftice Abney’s, (wherein it is called Hugh Connor’s
cafe), which throws great doubt upon the accuracy of the
above {tatement.  From the latter it appears that Lord C. J.
Lee, Parker C. B. and the Judges, Reynolds, Abney, Burnet,
Denifon, and Clarke, thought that the prifoner wag oufted
of clergy on the finding of the jury. Willes C. J. inclined
that the indiCment was ill. Wright J. contri. The other
three were abfent. But upon the doubt conceived by the
minority, and the prifoner having lain many months in pri-
fon, they all agreed to recommend him for a pardon on the
terms of tranfportation. At any rate this was an over- Hingerfords
gtrained nicety, which has been fince correted upon better afey poft. 512
confideration. .

Withal and Overend were indifted for feloniauﬂf and burg- Rex v. Withal
larioufly breaking and entering the dwelling-houfe of E. P., e
and ftealing therein 60). The jury found them not guilty 2773.35.Crown
of the breaking and entering the dwelling-houfe in the night, fca;\’{é{.cj.ud.
but guilty of flealing the money in the dwelling-honfe. It i;g‘ Fortter's
was objelted for the prifoners that they were not excluded (s.C. 1 Leach,
clergy, becaufe the jury had acquitted them of the burglary, 1°%), for
and there was no feparate count in the indiétment on the burglary and
flat. 12 Aon. c. 7. for ftealing in the dwelling-houfe to the Jj:?:,}i;z:”g
value of 40s. This matter being reported to the Judges in ﬂ_ji‘";{“‘“' of s
Mich. term 1773, a great majority were of opinion that f,f“};,f,g;;ii,f
where a prifoner is indicted for a complicated offence com- Jfowing :‘:"""
prehending in itfelf divers civcumftances of aggravation, each jf:;f;::-g-;c%r’e.
of which is oulted of clergy; though he be acquitted of fome ¥ 4 of dergre
of thofe circamftances, yet if he be found guilty of others
from which the benefit of clergy is excluded, he thall receive
fentence of death.  As if one be indited of burglary and
fealing a fheep, and he be acquitted of the breaking, &ec.
bat found guilty of the fheep-ftealing, no other than a capi-
tal judgment can be pronounced againft him. But 2 few of
the Judges fill doubting, the forther confideration of the

Lijg cafe



518

Ch. XV, 428,
Ferdiil und fudz-
it

—

Hubgerford's
¢fe, Brificl,
1760,

M5, Duller T

Manuer of taking
the werdiil in cafe
gjlivur:q;’ar_y and

Jeitmy folned,

Burglary.

c'afc was adjourned to Hilary term 14974, and in the mezn
time. Lord C. B. Parker furnifhed the note of Comer’s cafe
firlt before mentioned. Finally, ali the Judges were of
opinion that the prifoners were oufted of their clergy by this
finding ; for the indiCkment contained every charge neceffary
upon the {tat. 12 Ann. ¢. 7. namely, a ftealing in a dwell-
ing-houfe to the amount of 40s., and the jury had found
them guilty of that chazge.

William Hungerford was indicted before the Recorder of
Briftol for felonioufly and burglarioufly breaking and enter-
ing the dwelling-houfe of J. H., and felonioafly and burg-
laricufly itealing therein the goods, &ec. of the value of 61.
The verditt was, ¢ not guilty of the burglary, but guilty of
ftealing above the value of 40s. in the dwelling-houfe ;” and
the eniry by the officer wab in the fame words. Judgment
of death was given, but execution was refpited till the opinion
of the Judges coull be taken. In Eafter term 1790 the
Judges, afier fome debate, adjourned this cafe to the next
tertn 3 and on the 21t of June following they held the find-
ing fafliciens to warrant a capital jujgment. They agreed,
that if the officer were to draw up the verdi@ in form, he
mauft do it according to the plain fenfe and meaning of the
jury, which admitted of no doubt, That the minute was only
for the future diredtion =f the officer, and to fhew that the jury
found the prifoner guilty of the larceny only. But many of
the Judges faid, that when it occurred to them they (hould
direck the verdict to be entered ¢ not guiity of the breakin
aud entering in the night, but guilty of the ftealing,” &c
as that was more diltin€t and corret. It appeared upon
inquiry to be the conftant courle on every circuitin England
upon an indictment for murder, where the party was only
convited of manflacghter, to enter the verdict, % not guilty
of murder, but guilty of manflaughter ;" or * not guilty of
murder, but guilty of fclonioufly killing and flaying” and yet

~ murdey incigdes the killifig. They udded that the whole ver-

dift muft be taken together; and the jury muft not be made
to {ay that the prifoner is not guilty generally, when they find
him exprefslp guilty of part of the charge; or to appear to
fpeak contradittorily by means of the officer’s ufing a tech.
nica; term, when the verdict is fenfible and intelligible in
Jtflf,

But
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But where feveral were indiQed together for burglary(a),
znd for felonioufly ftealing goods, &c. in the houfey it
{feemed to the two Chief Juftices and others that the jury
could not find ane guilty of the burglary, and another guilty
of the larceny ofily, upon the fume indiétment and the fame
evidence. In truth, {uch a finding fhewed that the offences
of the feveral prifoners were of a diflinét nature, and there-
fore ought not to have been incleded in the fame indi-
ment.

It was formerly confidered that a perfon indifted and
acquitted for breaking and entering-a dwelling-houfe in the
night, and there ftealing the goods of ene perfon, could not
be afterwards indicted for the'fame breaking and eatering,
and ftealing the goods of another perion; though he might
be indicted of the fimpie larceny: but the cafes in which
that do&rine was eftablilhed have been fince denied to be
law in the cafe of Vandercom and Abbott. The prifoners
were indicted for burglarionfly breaking and entering the
dwelling-houfe of Merial Nevill and Ann Nevill, &c. with
intent to fteal their goods therein being: to which they
pleaded auterfoits acquit upom a former indiftment, char-
ging the fame fads, with this difference, that inftead of the
breaking, &c, being laid awith intent o Seal, e the indift-"
ment charged an altual ftealing of certain goods of Merial
Nevill, and certain other goods of Ann Nevill, and certain
other goods of one Sulanna Gibbs (¢), and concluding with.
an averment of the identity of the perfons, and that the two
indiCtments were for the fame burglary. The cafe was
argued upon demurrer before 3l the Judges, and they una-
nimoufly held the plea bad: the grounds of which judgment
wese afterwards ftated by Buller J. at the Old Bailey in june
1796, He began by obferving that on the part of the pri-
fomers it was contended, that as the dwelling-houfe men-
tioned n the two indiftments, and the times mentioned in
each when the offence was committed, were the fame, there-
fore the offence was the fame, and the acquittal on the

{a} Viq’e ante, pr 516. 1. {a).

{3) Mr, Juftice Buller in delivering the opinion &f rhe Judges on this cale co-
{ereed, that the property in the goods was diff rently deforibed in the-two indilt
ments, which might afford another objeétion to the plea; but that he bzd net

entered into the confideration of that circymitance, as-the cafe did nof require it.
MS. Bullers J.
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Ch. XV. § 29
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Burglary.

former indi@tment a bar to the prefent. And further, that
burglary was defined to be a felonious breaking and entsring
of 2 manfion-houfe in the night-time, to be completed by
felony or an intention to commit it.  And that two cafes in
Kelyng were relied on in fupport of the plea of anterfoits
acquit. (Afrer ltating the two indiftments he proceeded,)
The queftion is, Whether the feveral offences defcribed in
the two indi€tments can be faid to be the fame ? 'That there
was only one act of breaking the hioufe, and a feiony com-
mitted only at one time, mult on this record be taken to be
clear: but that docs not decide the queftion. The crime of
burglary is of two forts(a); 1. breaking and entering a
dwelling-houfe in the night-time, and flcaling goods there:
2. breaking and entering a dwelling-houfe in the night-time
with intent to commit a felony, though that felony be not
committed. The circumfance of breaking and entering the
dwelling-howfe is common and effentia to both, but it does
not of itlelf conftitute the crime in- either; for there muft
be a felony committed or intended, without one of which
the crime of ‘burglary does not exift ; and thefe offences are
fo diftin&t 'in theis nature, that evidence of ore will not
fupport an indiiment for the other. Tor example, if a
man be indicted for breaking and entering a houfe in the
night and [tealing goods there, evidence that he broke, &e.
and intended to fical goods, or to commit any other felony,
would not fuppert the indiCiment. In the cafe of the pre-
fent prifoners, the evidence applicable 10 the indi€tment now
depending, ‘which is for breaking, &ec. with intent to feal,
was not evidence to prove the firlt indidtment for breaking,
&c. and ftealing goods. Then if the crimes are fo diftinét
that evidence of one will not {upport the other, it is incon-
fitent with realon to fay that they are fo far the fame chat
an acquittal of one fhall.be a bar to a profecution for the
other. Neither do legal authorities fupport fuch a propo-

. fition, The two cales quoted on behalf of the prifoners

were Tuarner’s cafe, Kel. 30. and Jones and Beaver's cafe,

(a) , Quiere,, wheiher the definition of the crime be not folely refolvable into the
breaking, &c. with Intent to commit felopy ; of which the aftual commiffion is
fuch a ftrong prefumptive evidence, that the law has-adopted it, and admits it ta
be equivalent to a charge of the intent in an inditment. And therefore
an indi@ment charging the breaking, &e. to be awith intent to fleal is faid 1o be
fugputed by proof of aftual ftealing (ante, 514.) thowgh certainly not vice verfi.

Kel,

Burglary.
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Kel. g2, William and James Turner were indifted for Ch. XV. §29.

burglary in breaking and entering the dwelling-houfe o

£ Auterfoits acguit,

Mr. Tryon in the night, and ftealing therein 2 large fum of (Timer; car,
money ; on which James was found guilty, but William Kel 30:)

was acquitted. Afterwards, there being ftrong evidence
that William was concerned in the fame burglary, and there
being 47 L of the money of one Hill, a fervant of Mr. Tryon,
itolen at the fame time, which was not laid in the former
indi¢tment, it was intended to indi¢t him a fecond time for
the burglary in breaking, &c. the houle of Mr. Tiyon, and
ftealing the 471. of the money of Hill. But it was agreed,
{ays the reporter, that William Turner could not be indicted
again for the fame burglary, though he might be indicted
for felony for ftealing the money of Hill. That cafe was
no folemn judgment ; for the prifoner was not indifled a
fecond time for the burglary. It was merely a diretion
from the Judges to the officer of the court how to draw the
fecond indi€tment ; and it proceeded upon a miftake as I
fhall prefently thew. If the Judges in that cafe exercifed a
little lenity before the indi@ment, which might more pro-
perly have been done after a conviétion, much cenfure could
not fall on them. Bat they proceeded on the ground that
the prifoner having been indited for burglary in breaking
the houfe of Mr. Tryon and ftealing his goods, and acquitted
thereof, he could not be indited again for the fame bur-
glary, for breaking the houfe; though he might be indifted
for felony for ftealing the money of Hill; for they were
feveral felonies, and he was not indifted of that felony
before. And he was indicted accordingly. In that cafe the
Judges went on the idea that the breaking the houfe and
the fiealing the goods were diftinét offences, and that break-
ing the houfe only conftituted the crime of burglary ; which
was a manifeft miftake. The burglary confifted of breaking
the houfe and ftealing the goods; and if the ftealing the
goods of Hill were a diftin€t felony from that of ficaling
the goods of Tryon, (which they admitted it to be,) the
burglarics from neceflity could not be the fame. In that
cale the fal was, that the prifoncr broke the houfe of Try-
on, and ftole the money both of Tryon and of Hill at the
fame time. e had been tried for breaking the houfe and
ftealing the moncy of Tryon, and might have been convitted
if the profecutor had ufed due diligence about his evidence

fo.
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Burglary.

fo that the prifoner’s life had been in jeopardy : but fiil the
Judges held that he might be tried for the other part of the
fame adt, viz. flealing the money of Hill. If no money
of Tryon’s had been in the houfe or been ftolen, probably
the queftion never would have arifen in Turner's cafe; for
then the firit indi€&ment would have been wholly inapplicable
to the facts of the cife, and the prifoner in no danger at
all upon it: bus that circumfiance could not vary the law
of the cafe; and the opinion certainly proceeded from the
want of adverting to what was neceflary to conftitute the
crime of burglary. The cafe of Jones and Beaver proceeded
wholly on that of Turner: and if.the foundation fail, that
cafe muft alfo fall. There the prifoners were indiCted for
burglary and ftealing the goods of Lord Cornbury; and
being acquitted, were afterwards indiCted for the fame bur-
glary in breaking, &c. and ftealing the goods of Mr. Nun-
nefy: and it was agreed, that being acquitted once, they
could not be indiCted again for the fame burglary ; but that
they might be indited for fiealing the goods of N., (accord-
ing to Vurner’s cafe.) Bot authorities are not wanting to
fhew the principle and foundation on which a plea of auter-
foits acquit isto be fuftained. (He thenreferred to 2 Hawk.
ch. 35. {. 3. Folt. 361, 2. and Rex v. Pedley, B.R. Tr,
1782.) Thele eftablifh the principle, that unlefs the firft
indiQment were fuch as the prifoner might have been con-
victed upon by proof of the falts contained in the fecond
inditment s an acquittal on the firflk indi¢tment can be no
bar to the fecond, To apply that principle to the prefent
cafe: the firflk indi@ment was for breaking and entering the
houfe and ftealing the goods: if it were proved on that
indiftment that the prifoners broke and entered the houfe
with intent to fieal the goods, but had not flolen them,
{which arc the falls contained iu the prefent indiétment,)
they could not have been convited on that indiétment by
fuch evidence. They have not then been tried, nor were
their lives ever in jeopardy for this offence, which is for
breaking the houfe with intent to fteal the goods. For thefe
reaforts the Judges are unanimoufly of opinion that the ples
is bad; that there muft be judgment for the crown on the

demurrer ; and that the prifoners muft take their trial upon

the indifiment now depending.

Az

f)’ufg[ary .

As to the punifhment for this offence ; by Qat. 1§ Eliz.
. 7. * Every perfon and perfons who fhall commit burglary,
¢ and be found guiity by verdi€t, or be outlawed, or who
< ypon arraignment fhail confefs the fame, (hall Tuffer death
¢ and forfuit as in cafes of feleny, withour benefit of clergy.”
And by ftat. 3 W. & M. c. g f. 2. clergy is alfo taken away
if the offiender ¢ fland mute, or do not direétly anfwer, of
¢ cliallenge peremptorily above 20.” And this latter ftat,
(L. 2.} 2llo oufls of clergy ¢ every perfon who fhall counfel,
*¢ Lire, or command, any pesfon to commit any burglary, be-
* ing thereof convicted or attainted, or being indifted
thercof and fanding mute, not direitly anfwering, or
¢ challenging above 22.”  Alfo by the flat. 1 Ed. 6. c. 12.
{. to. % Perfons attainted or convicted of breaking any houfe
¢ by day or by night, any perfon being therein and thereby
¥ put in fear or dread, or being indicted or appealed there-
« of, and thereupon found guilty by verdit, or whe fhall
“ upon arraignment confefs the fame, or will not diredtly
¢ anfwer, or fland wilfully or of malice mute, fhall not be
¢ admitted to the benefic of clergy.”

By &tat. 5 Ann. ¢ 31. f. g. (which isprincipally levelled
at the receivers of ftolen goods,) < any perfon who fhall re-
' ceive, harbour, or conceal any burglars, &e. knowing
¢ them to be fo, fhall be taken as acceflary to the faid fe-
< lony, &c. and being thereof legally convitied by the
¢ teftimony of one or moré credible witneflvs, fhall fuffer
¢ death as a felon conwidl.”

Ailo, perfons indilted in one county for ftealing poods
obtained by burglary in anothes county are oufted of clergy,
as is elfewhere thewn.

-
-

-

-

A reward of 40l and certificate of exemption from parith
offices are given upen the conviftion of burglars by feveral
ftatutes ; and alfo a pardon to an offender out of prifon dif-
covering two or more accomplices,

As a means of preventing this offence, perfons appre~
hended, having upon them any implements of houfebreak-
iog, fhall by ftat- 23 Geo. 3. ¢. 88, be deemed rogues and
7agabonds within the vagrant al 17 Geo. 2. ¢. 5.
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CHAP. XVIL
LARCENY AND ROBBERY.

i

Larceny.

Introduétion. - - - § 1.
Definition,—The fraudulent or wrongful taking and
carrying away by any Perfon of the mere perfonal
Goods of another, from any Place, with a felonious
Intent to convert them to his (the Taker's}own Ufe,
and make them his own Property, without the
Confent of the Qwner. - - §2.

1. What a mere taking. - - § 3.

There muft be a taking in fa& of the Thing, fufficient

to conRitute a Trefpafs, cither from the actual or
conftructive Pofleflion of the Owner. 1.

1If Delivery to the Party be voluntary, no fubfequent
Converfion will make it Trefpafs. Aliter,if Delivery
obtained by Force, Threat, or Fraud. #.

Inftances of felonious taking on a Privity of Bailment
determined 3 on a bare Charge ; on Poffeffion obtained
by Fraud; or upon a colourable Gift extorted by
Fear. ib.

Taking by the Hand of the Law, or of an innocent
Perfon. ib.

18, What a carrying away. - - § 4.
The lealt Removal of the Thing from the Place where

it was, though not carried off. 5. Carrying Sheets

from a Bed into the Hall. . Taking Horfe in a

Clofe, though detefed before he got it out. ik
Removing Parcel from one End of Waggon to ano-

ther. i But not fetting Package upright in the fame

Place when it was lying lengthways, it not being

entirely lifted off from the fpot. .-
Nor

Larceny and Robbery.
(Carrying away.)

Nor taking Purfe out of Owner’s Pocket, or Shop, t
which it ftill continued faftened by a Streg.  § 4.

Nor if in firuggling the Purfe fall to the Ground, the
Robber not having hold of it, &c. 5.

But fnatching an Ear-ring out of the Ear by Force,
though it were loft again inftantly and fell into the
Party’s Hair, is fufficient. .

If the Thief once take, though he immediately return
the Thing again, it is Larceny. - §35-

Where there is one continning Tranfaion, all may be
guilty as Principals, thoagh feveral diftinét Afporta-
tions; if all concur before final Afportation from
virtual Cuftody of Owner. - - § 6.

III. By whom in particular Larceny may be com-
mitted. - - - § 7.

t. Not by Joint Tenants. #.

But by one of his vwn Goods from the Cultody of an-
other, having fpecial Property in them, and with
fraudulent Inteat to charge him or the Hundred for
the Value. 7.

2. But not by #ife from her Hufbasd. - §8.

Nor by any other from him by her Delivery. i,

Nor by Wife from any other in Hufband’s Prefence. 5.
Aliter, if by his Command in his Abfesce. .

On Indi@tment againft both, Hufband may be acquitted
and Wife convitted, as well as vice verfd. ik

Where it lies on Wife to prove her Marriage. 5.

3. By Servants, of the Things entrufled to their Charge
or Cuftody. - - - § 9.

i, Upon Stat. 33 H. 6. . 1. making Speil of Mafters
Goods on their Death. .

ii. Upon Stat. 21 H. 8. c¢..7. - §ro,
Servants withdrawing themfelves with Things deli-

vered to them by Mafters to keep, or embezzling
them to the Value of gos. made Felony; but
Clergy not oufted, unlefs Goods taken out. of
Dwelling-houfe, &c. by Stat. 12 Ann.c. 7. .
Nor as it is faid Offenders tranfportable; fed

Quzre, ib.

To
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Larceny and Robbery.

( By whom.)
To what Servants and in what Inftances the Statuté
extends. - - - §11.
Not to Appreritices : but they are liable at coramon
Law, ik
To what Goods. Such as are delivered by Mafter to
the Servant to be returned in Specie. §12:
Form of Indidment thereon. - - §13.

iii. By common Law Servants having only a bare Charge

or Cuftody of their Mafter's Goods may be guilty of
Larceny in taking them, ou the Principle that Pof-
feffion of Servant for the Mafter is Pofleffion of
Matter, - - . § 14,

As where a daily Clerk embezzled 2 Bill of Exchange
delivered to him by his Mafter to fend by the Poft.

$15.

Or where a Trade{man’s Servant broke open and pur-
Ioined a Package of Goods delivered him to carry to
a Cuftomer. ik

Or where a Servant went off with Money delivered tc
him to carry to another, 4.

Or where one entrufted with his Mafter’s Cath Con-
cerns got a Bill difcounted in order to abfcond with
the Money, which he did. . i

Aliter, where Mafter had no otherwife the Pofleflion
than by Receipt of the Servant by Delivery of another
for his Mafter’s Ule, in which Cafe Embezziement
of the Servant ng Larceny at common Law. §16

& 17

Unlefs where Servant has frft dene fome ad} to deter-
mine his original exclufive Pofleflion, as by depofiting
the Goods in his Mafter's Houfe, Barge, &c. ib.

Or where he feparates Part from the Reft, and conveys
it away from the Veffel on board which bis Mafter
had purchafed it. ik

And now by Stat. 39 Geo. 3. c. 85. Servants or Clerks
receiving Money, Goods, Bonds, &c. or other valu=
able Securities or Effeéts on Account of their Mafu
ters, &e. and fraudulently embezzling the fame, fhalt

be deemed to have felonioufly ftolen the fame; and

are {ubjected to Tranfportation not exceeding 14
Years. - - - §18.
iv. Bs

Larceny and Robbery.
(By whent.)

4. By Officers and Sevvants of the Bank. - §19.

Felony without Clergy by Stat. 15 Geo. 2, ¢. 13. 1, 12.
35 Geo. 3. ¢. 65, and 37 Geo. 3. ¢ 46. in fuch
Perfons embezzling any Note, Dividend-'Warrant,
Security for Money or Effects, &c. belonging to ot
depofited with the Bank.

s- By Officers and Servants of South-8ea Company.  § 20.

The fame Provifions as above.

6. By Perfons employed in or by the Pofl.Offce. § 21,

Secreting, embezzling or deftroying any Letter, &c.
entrufted to their Care or coming to their Peflilizn,
containing any Bank Note, Bill of Exchange, &c.
Dividend-Warrant, &¢. Felony without Clergy by
Stat. 7 Geo. 3. ¢ 5o. - - §21,

Though Defendant have not taken the Qath required

by Stat. g Ann. c. 1o, {. 41. of Perfons employed by
the Poft-Office. i3,

Qu. Whether one indi€ted as Clarger and Sorter of
Letters for fuch embezzling may not be convicted
thereof a3 Sorter only.  But if acquitted on fpecial
Count, be cannot be convicted on general Countas 3
Perfon employed in the Poft-Office, being no other-
wife employed than as Sorter. #5.

A Bill of Exchange may be laid 2s a Warrant for the
Payment of Money within the A - §22.

Stealing Letter containing Money not within the AQ.
zh, : :

Indi@ment for fecreting tawn Letters containing therein
a Bank Note, and Proof that the Bank Note wzg
fent in Halves on different Days, held within the
A&, b

Aliter perhaps of a Taking whick means the original
Taking., i

Qu. As to fecreting Letter containing a Bank Note,
not knowing the Contents, with Intent to embezzle
Poftage paid. - - - §23.

Semble ‘within . 19. of § Geo. 3. ¢. 25, which makes
it Felony to embezzle Poftage received with Letter.

’ ib & §24.
Alfo

L



528 Larceny and Robbery.
(By mhom.)

Alfo Felony by fame A&, to deftroy Letter or advance
Rate of Poftage and embezzle it - § 24

How far varied by Stat. 7 Geo. 3. ¢. go0. f. 3. b

Letter-Carriers, &ec. or others employed in Poft-Office
taking or receiving any Letter, &c. and Poftage
thereof, and deftroying Letter, &c. or advaacing
Rate of Poftage on Letters, &c. and not duly ac-
counting for the Money, guilty of Felony by Stat.
7G. 3. ¢.50. {L 3. i

Stealing Letters, &c. by Perfons in general, vide Poft.

5+ By Perfons employed in Monufaliures. - §25.

Embezzling, &c, by thofe employed in Hat, Woollen,
Linen, Fuftian, Cotion, Iron, Leather, Fur, Hemp,
Flax, Mohair, or Sitk Manufaltures, punithed by
Fine, Whippiong, and Imprifonment, en fummary
Conviction, by Stat. 17 Geo. 3. ¢. 56, i,

8. By Lodgers. - - - §26.

Stealing Furniture, &c. in Lodgings declared Felony by
Stat. 3 & 4 W. & M. ¢. 9. {.5. ib. But not where
whole Houfe let, or where Contraét with Lodger to
make good what is miffing. i,

How Indictment to be framed to bring the Cafe within
the Statute. 5.

IV. Of what Tbing.r Larceny may be committed.

§27.
L. Of Goods perfonal, not of the Reafty, nor affixed there.
to, ih.

Unlefs fevered by diftin® A& at different Time be-
fore Removal, 2.

Exceptions by Statute.

Stealing, &c. in the Night-time, Roots, Shrubs, or
Plants, value 5s. growing in inclofed Grounds,
Felony and Tranfportation for 7 Years by Stat.
6 Geo. 3. c. 36, - - §28.

The fame Offence in Day-time to any Value punifh-
able by Fine on 1t and 2d Offence before Magii-

trate: 3d Offence Felony and Tranfportation for -

7 Years by Stat. 6 Geo. 3. c. 48, which being paffed
15 in

Larceny and Robbery,
(OF what Things.)

in the fame Seffion as the former, they muft be con-
ftrued together. - - - § 28.
But fteating, &c. Turnips, Potatoes, &ec. fubjeét in all
Inftances only to Fine and Imprifonment upon fum-
mary Conviéltion, by Stat. 13 Geo. 3. ¢. 32. #.

Ii. The fame Statutes of the 6 Geo. 3. with the like Con-
firu&ion apply to the ftealing, &c. certain Timber=
T'rees, or other Trees ftanding for Timber, or likely
to become fo. - - - § 29r

WhatTrees are within thefe Acts, and that of 13 Geo. 3.
€ 33. b .

iii. Stealing or breaking, &c. with Intent to ftcal any Lead,
Iron Bar, Grate, Palifadoe, or ¥ron Rail fixed to
Dwelling-houfe or other Building, or fixed in any

Garden, Fence, Qutlet, &c. Felony and Tranfporta- -

tion for 7 Years by Stat. 4 Geo. 2. c. 32. {30,

The fame Provifion extended to any Copper, Brafs,
Bell-metal Utenfil or Fixture, by Stat. 21 Geo. 3,
€. 68. . Andalfo to any Iron Rail or Fencing
fixed in any Square, Court, or other Place. .

And to 2ll Aiders ; and tp Buyers and Receivers of the
fame, .

A Church is 2 Building within the Stat. 4 Geo. 2. and
Lead fized thereto may be laid to be the Property of
the Vicar; but better laid to be ¢ fixed to a certain
Building being the Parith Church,” &c. §31.

But Iron Rails ixed ro Tomb in Church-yard not withe
in the A&. NoraWiddow Cafement of Iron, Lead,
and Glafs, as fuch,

Baut ftealing Lead from Houfe in Poficlion of Prifoner
under fraudulent Pretence of Leafe, within Stat,
ib.

Stealing to the Value of 1od. held within the A&s,
and Judgment of whipping. .

iv, Black Lead; entering with Force the Mines wich Intent
to fteal, or ftealing the fame there, or alfifting or come
manding, &c. thereto; Felony, punithed by Imprifon.
ment, hard Labour, and public whipping, orTranfportaa
tion ; returning therefrom before Term, Death. § 32.

Buyers and Receivers guilty of Felony, and punifhable
as in other Cafes. 7.

Mm 2. Coalr

529



530 Larceny and Robbery.
(Of what Thing:.)

2. Coals fevered, and Tools for cutting; ftealing punithable
as Mifdemeanor on Convittion, by Stat. 39 & 40 Geo.3.

€. 77 - - - $33-
3+ Larceny cannot be committed of Charters or sther
Affurances concerning the Realty. - §34.

4. Stealing, &c. Records, Felony by Stat.§ H.6. ¢.12. § 35-
"Trizl before a peculiar Jurifdiftion. .
To what Courts and Perfons the A extends. .
Indi€tment how to be framed, s,

5. Stealing Bonds, Bills, Notes, Exchequer Orders, Di.
vidend-Warrants, &e. Navy Bills or Debentures,
&e¢. Felony, with or without Clergy, as if Offendes
had ftolen or taken by Robbery Goods of like Value
with the Money thereby fecured by Stat. 2 Geo. 2-
€. 25. L. 3. revived by Stat. g Geo.2. ¢ 18, $36.

Stealing vne Bank Note is within the A&, though in

the plural Number. - - §137.
So ftealing Note payable to Order, but not indorfed. i5,
Compelling one by Durefs to make a Promiffory Note on
ftamped Paper before prepared by Prifoner,and imme-
diately afterwards withdrawn, not within the Star. i,

Where an expired Statute is revived by another, Indiét-
ment Jaying Offence againft 252 Statute, good. #.

Bank Notes cannct be laid as Chatels ; but this is Sura
plufage. Nor as Notes commonly called Bank Notes,
that not being the Defcription in the Statute. 75,

Indi@ment for Larceny of Bill of Exchange in L. ful
tained by Evidence that when found on Prifoner there
it had Indorfement (made after the Felony) not laid
in Indi@tment. A general Defcription of the Bill,
&c. in the Indikment is {ufficient. 5.

The ftealing of fuch Securities in the Bank of England
by their Officers, &c. ante, § 19.

6. Letters, ie, fent by the Poff. - - {38

Stealing or robbing any Mail or Bag of Letters, or any
Letter or Packet from any Poft-houfe, &c. Felony
without Clergy, by Stat. 5 Geo. 3. ¢. 25. and 7 Geo.
3. ¢c-50. 1. 3.

Embezzlement by Perfons employed in Poft-office; alfo
of what Securities, 8zc. and in what Manner fuch
fiealing may be; acte, {21, &

Cbtaining

.

Larceny and Robbery.
{(OF what Things.)

Cbtaining the Mail Bag by Delivery out of the Window
of Poft-office by pretending to be the Guard, a fteal.
ing within the A&. - .- §30.

Taking Letter out of the Office, with Intent to deliver
it to the Owner, and only to embezzle Poftage, nota
ftealing of Letrer within 5t. 7 Geo. 3. ¢. 50. 1, 2. 75,

Indi&ment for fealing Letter from Perfons ufing Firm
of Myffes. A. B.and C. {uftained by Proof thac they
anfwered to fuch Addrefs by others, though they
only filed themfelves A. B, and C, 4.

IndiGtment for robbing Mail Bag of Letters muft be
Iaid in County where Fat happened, and not merely
where Prifoner was in pofleffion of Letters. ib.

7. Things where nane have determinate Property. § 40.

Larceny cannot be committed of fuch; as of Waifs,
ag fuch, before Seizure. Qu. How of Wreck. 5,

8. Animals fera Nature. - - §41.

i. No Larceny of fuch, unlefs dead, reclaimed, or con-
fined; and fo ftated in the Indiftment, . Nor
of the Eggs of fuch as are unreclaimed. i,

i, Deer. - - - §42.

-Stealing Tuch (being armed and difguifed) Felony with-
out Clergy in Principals and Procurers, by Stat,
9 Geo. 1. c.22. ik

So not furrendering on Proclamation. .

But ftealing in general Red or Fallow Deer in inclofed
Places, &c. is Mifdemeanor only, punithable with
Fine for 1ft and 2d Offencey Felony and Tran{porta-
tion for 3d Offence, by Stat. 16 Geo. 3. ¢. 30. .

iil. Fifb. - - - §43.

Stealing fuch out of River or Pond by Perfons armed
and difguifed, a capital Felony by S:at. g Geo. 1.
¢ 22. b,

‘What a fufficient reclaiming to make them the Subjeét
of Larceny at common Law. .

Stat. 22 & 23Car. 2. c. 25. . 7. gives treble Damages
and 10s. to the Poor againft Offender for ftealing
Fith out of Ponds, Xc. and other feveral Waters
and Rivers without Conlent of Owner. .

But by Stat. 5 Geo. 3. ¢ 14. I 1. Realing Fith inany
Stream or Water in Park, &c. inclofed, or Garden,

Mmz &c,
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532 Lareeny and Robbery,
(Of what Things.)

&c. adjoining Dwelling-houfe, without Owner’s
Confent; or aiding therein, or receiving or buying
them knowingly; Tranfportation. § 43.
Such fealing, &c. (not being in fuch Park, Garden,
&:¢.) but in any other inclofed Ground, creates For-
feiture of 51, i
In Inditment on Stat. Geo. 3« for ftealing Fifh out of
Pand, ftating them to be * Gaods and Chattels;”
thole Words held Surplnfage. b
Qu- If Indi&ment at eommon Law muft deferibe what
Kind of Pond, &c. b,
tv. Conier and Harer, - - $ 44-

Stealing, &c, Conies in Grounds inclofed for that Par-
pole before the A&, Mifdemeanor, Imprifonment and
Penalty, and finding Sureties, by Stat. 3 Jac. 1. ¢.13.
Extends not to Hunting, &c. in Day-time. 5.

Stat. 22 & 23 Car. 2. c. 25. extends to Ground [aw-
fully ufed for Conies whether inclofed or not, but
confines Punifliment to Convi@ion before Juftice of
Peace. b,

By _Stat. 5 Geo. 3. ¢. 14. fuch Offenders in the Night-
time fubjected to Tranfportation or other lefs Punifhe
ment by Whipping, Fine, or Imprifonment. 75,

By Stat. 9 Geo. 1. ¢ 22. robbing Warrens or Places
- here Hares or Conies are ufually kept, by Perfons
amfed anddifgnifcd,orrefcuingfuchOft“cnders,orpro-
curingotherstojointherein, Felony withoutClergy. i5,

Refult of feveral Statutes. i,

9. Animals of bafe Noture, - - §45.

As Foxes, Cats, &c. not Subjets of Larceny. i,

But ftealing Dogs punifhable u pon fummary Conviftior
by Stat. 10 Geo. 3. ¢, 18, 4,

10. Domefiic Animals, - - - § 46.
i. Fit for Food, are Subjeds of Larceny.  So of their
Eggs and Young. .
it. Horfe flealing, - - - §47.
Felony without Clergy, by Stat. 1 Ed. 6. ¢. 12. and
2 & 3 Ed.6. ¢, 23.and 31 Eliz. c. 12, which latter
alfo oufts Acceffaries before and after:
But not the Receivers of ficlen Horfes, though made
Acceflarics after, by Stat. 3 & 4 W. & M. «. 9. it,
Sterling

Tr—

Larceny and Robbery,
(OF awhat Things.)

ili. Stéaling Sheep and vther Cattle. - = §48

(i. e, by Star, 15 Geo. 2. ¢, 34. DBulls, Cows, Oxen,

Sheep, Steers, Builocks, Heifers, Calves, arid Lambs, }
Felony without Clergy by Stat. 14 Geo. 2. ¢. 6.

Indi€tment for fRealing Cow not proved By fhewing it
a Heifer. .

Indi&ment for fiealing Lambs proved by (Hewing the
Skins taken away, though Curcafes iefe. /.

Indi&tment chargitig Principal for ftealitig live Sheep,
and Acceflary for recciving Mutton, Part of Goods,
&¢. fo as aforefiid felenioufly Rtolen, &e. good. ib.

iv. The Predué#s of fuch Animals Subjeéts of Larceny, as
Milk, Wool, &ec. - - - § 49.

1v. Manufafleriis. - - - § 30.

i. A breaking into Plate Glafi Manufallory, and ficaling
Goods; Felonty and Tranfportation, ov lels Pumifh-
ment as Court think fir. .

il. Woaollen Chth, - - - 51,

Stealing from the Rack or Tenters in the Night, Felony
without Clergy; but Couwrt may mitigate to Tran-
fportation by Stat. 22 Car. 2. ¢. 5. i

Extends not to Acceflaries, b,

Refufing to be tranfported, or returning before Period,
Execution on former Judgment. .

But by Stat. 15 Geo. 2. ¢. 277. Magiftrate may iffue
Search Warrant to fearch fufpecied Places, and if od
finding fuch Goods Party give not fatisfaltory Ac-
count, he fhall be deented to have ftolen them, and
forfeit treble Value; for 3d Offence Felony and
Tranfportation : but this not to alter former Law. ib.

itl. Linen, Cottomy &e. . - . - - §52.

Stealing fuch by Day or Night, expofed 6 be printed,
bleached, dried, &c. in Grounds, Houfes, &c. ufed
by the feveral Manufalturers; or _a{fi&ing', &e. or
procuring, &c.; or buying or receiving fuch ftolen
Goods knowingly, &c. Felony without Clergy; but
Court may fentence to Traolportatiom. Srat. (8§
Geo. 2. c. 27. 1h

Breaking Gaol, or retorning from TFranfportation,
Dexh. .

Mm 3 Breating
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534 Larceny and Robbery.
(In what Place.)

Breaking into Houles, &c. with Intent to fleal fuch,
~ Felony without Clergy by Stat. 4 Geo. 3-€. 37 §52.
12. Naval and Ordnance Store;, t5e, - §53.

Embezziing the fame by Perfons having Charge or
Cuftody of them to Value of 20s, Felony; by Stat,
31 Eliz, c. 4. i5.

Oufted of Ciergy by Stat. 22 Car. 2. ¢. 5. with Power
in the Court to reprievé and tranfport. i,

Extends not to Acceflaries or Appeals. ib.

Semble Felony at common Law in Perfons having
Charge of fuch Stores to fteal them, though under
20s. Value, .

Vid. Poft, Receivers,

Things ftolen by Servants, Lodgers, and others under
particular Prohibitions, confidered ante. (§ 26.)

Things under peculiar Sanétion on account of the par-
ticular Places from wheace taken, Pod.

V. 4 20 the Place from whence taken,  § 54

Larceny from the Houfe, &e. =  § 5.

In what Cafes Clergy oufied. - §36,

1. Where Larceny is above the Value of 124,
2. Where to the Value of 53,
3. Where to the Value of 4os. .

Tbe feveral Statutes in order of Time.  § 57

By Stat. 23 H.8. ¢. 1. f. 3. and 25 H. 8. ¢. 3. rob-
bing Churches, &c. or tobbing Perfons in Dwelling-
houfes, the Owner, his Wife, Children, or Servants
being therein, and put in Fear, Felony without
Clergy. Qu. if repealed as to Clergy. .

By Stat. 1Ed. 6. ¢. 12. 1. 10. - - §s8.

Breaking Houfe by Day or Night, any Perfon being
therein and put in Dread; or robbing any Perfon in
or near Highway; or ftealing in any Church or
Chapel; Felony without Clergy, 4.

Houfebreaking within the AQ muft be attended with
Felony. ik

By Stat. s & 6 Ed. 6. c. 10, §59..

Perfong

Larceny and Robbery.
(In what Place.)

Perfons convicted of Larceny in one County where

Goods taken by Robbery or Burglary in another,
oufted of Clergy. - - $350.

By Stat. § Z6Ed. 6. c. g. - - § 6o,

Robbing Perfons in Dwelling-houfes, the Owner, his
Wife, Children, or Servants being therein, or in any
other Place within the Precin&s of the fame, whe-
ther waking or fleeping, ounfted of Clergy. ib.

The like as to robbing any Pesfon in a Beoth or Tent
in a Fair or Market. i3,

ByStat. 4 & 5 Ph. & M. ¢. 4. - - §61.

Acceffaries before to Robbery in any Place oufted of
Clergy, i. ¢. Robberies of fuch Kind as were before
excluded of Clergy in cafe of Principals. 7.

By Stat. 3¢ Eliz. c. 135, - - §62.

Felonious taking away in the Day-time of Money,
Goods or Chattels from any Houfe to the Value of
5., though no Perfon be within, oufted of Clesgy. 2.

By Stat. 3 W. &M. ¢. 9. L. 2. - §63.

Perfons oufted of Clergy by prior Stat. on Conviction,
alfo oufted on {tanding Mute, &c. .

By the fame Stat. f. 1. - - §64.

Felonioufly taking Goods in Dwelling-houfe, any Perfon
therein and putin fear; or robbing Dwelling-houfe,
in Day-time, any Perfon therein: or abetting
or counfelling, &c. thereto; or to break Dwelling-
houfe, Shop, or Warchoufe belonging to or

. therewith ufed, in Day-time, and ftealing Money,
Goods, &c. of 5s. Value, though no Perfon within,
are oufted of Clergy. 5.

By Stat. 10& 11 'W. 3. c. 23, - § 65.

Privately ftealing Goods, Wares, or Merchandizes of
§6. Value in Shop, Warehonfe, Coach-houfe, or
Stable, though not broken, nor any Perfon therein ;
and Allifters, Commanders, &c. oufted of Clergy. 55,

By Stat, 12 Ann. ft. r. . 74 - - § 66.

Stealing Money, Goods, Wares, &e. of 40s. Value in
Dwelling-houfe or Quthoufe, though not broken, and
whether any Perfon therein or not, and Aiders, &e.
oufted of Clergy. i2.

Mm 4 Not

535



5

Larceny and Robbery,
(In qwhat Place.}

Not to extend to Apprentices under 15, {o robbing

Malters, - - - § 66,
Diftinct Qffences within the Statutes.
1. Larceny or Robbery in a Church or Chapel. § 67.

Oufled of Clergy by Stat, 1Ed. 6. c. 12, 1. 10. and
3 W.&EM. c.g. a5 to Principals, but not as to
Acceflaries, unlefs smounting to Burglary. .
2. Breaking Houfe by Day or Night, any Perfon therein and
put inn Bear, - - - §68.
Principals oufted of Clergy by Stat. 1 Ed, 6. ¢. 12.
{. 10. and 3 W, & M. ¢. g,

Extends to Aiders at the Fad, though they do not en-
ter. ik

Acceflaries oufted by Stat. 4 & sPh & M. ¢, 4. i

Th‘:rc mufl be an a&tual breaking and putting in Fear,

3+ The felonious taking, &'c. of Goods out of Davelling-houfe,

ang Perfen therein and put in Fear, though no breaking. § 69,

Prirnc.ipal.; oufted of Clergy by Stat. 3 W. & M. . 9
. 1. b

The fame Rule 25 to Dwelling-houfes as in Cafes of
Burglary, .

Semb, Value of Goods taken muft be above 1 3. unlefs
fuch taking as amounts to Robhery. «  §7o,

So it feems there muft be altual Fear, unlels Goods
taken by Robbery in Prefence of Owner, &e. §71.

Indiltment muft charge a putting in Fear by the Pri-
foner. ib.
4. Robbing (i. & breaking and taking Goeds in) Duwelling-boufe
in Day-time, any Perfon therein, though not put in Fear, §72.
Principals, Aiders, and Acceffaries before, oufted of
Clergy by Stat. 3W. & M. ¢,0. f. 1. ik

How Indiément may lay the Robbing, &c. and how
proved. ib.

Difference between that and Stat. 5 & 6 Ed. 6. c. g.
#b. and - . - - §73.

As to Value, .

§- Robbing (i. e. breaking and taking Goods in) Booth or Tent
in Fair or Market, the Owner or bis Farnily therein. §14.

Principals

Larceny and Robbery,
(In what Place.)

Principals oufted of Clergy by Stat. 5 & 6 Ed. 6. ¢. 9.

and 3 and 4 W. &M, c.g. f. 2. - § 74+
8. Breaking Dwelling-boufe, or Quthoufe, Shop, or Ware-

boufe, and fealing Goods to 5. Value in Day-time, though

ne Perfon aithin, - - §75.

Principals oufted of Clergy by Stat. 3¢ Eliz. c. 15. and
3 W,&M. c.o.f 2. and Aiders and Acceffaries
before by . 1. of latter Stat. i3,

There muft be 3 breaking within Stat, of Eliz. though
not mentioned in the ena&ting Part. ib.

Aiders without not entering the Houfe, not within
Stat. § but included in Stat. of W. & M. ib.

Qu. Whether indictable generally as Principals. 5.

Any Removal of the Goods fufficient, though not cut
of Houfe. b,

Qu. Whether acceflorial Stat, of William which drups -

the Term Ourboufe, and adopts thofe of Shop and #are~
boufe, be co-extenfive with Stat, of Eliz. in oufting
Acceflaries before of Clergy. - § 76.
Form of Indi&ment. . - $ 77
9. Privately flealing Goods, Wares, €8¢, 1o 5. Valus, in
Shop, Worekwufe, Conch-houfe, or Stable, though not broken,
mor any Perfon within, - - - §48.
Stat. 10 & 11 W. 3. c. 23. excludes from Clergy Prin-
cipals, Affiters, Hirers, and Commanders. b,
If Farce be ufed, the Offence is not within the Statute,
but the Prifoner may be convifted of imple Larceny.
: e §79-
It extends only to the Owner's Goods, kept in their
appropriate Places, and not to the Goods of a
Stranger. - .- - § 8o,
‘What is a Skop of Warchoufe within the A&. b,
Where Gaods are kept for Sale, and Cuftomers go to
view them ; not mere Repofitories for fafe Cutody.
ib.
So a3 to Coach-houfes and Stables, the Goods muft be
fuch as are ofually lodged in fuch Places. b,
8. Larceny in Duwelling-boufe or Outhoufr of Meney, Goods,
Wares, 8¢, to qos. Value, though Houfe not broken, and
whether avy Pevfon woithin or not, §81.

Clergy
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538 Larceny and Robbery.
(In wwhat Place.)

Clergy otifted by Stat. 12 Ann, ft. 1. ¢. 7. §8t¢.

Exception as to Apprentices under 16, b,

Extends not to Outlawry, nor to AccefTaries before, 3,

Nor to {fuch Offence by Owner in his own Houfe.r #5.

The Goods muft be under the Protedtion of the Houfe
for {afe Cuftody, not merely of a Perfon. within it.

§ 8z2.

Bank Notes are within the Stat. - $83.
Refolt of the Statutes againft Hounfe Larcenies and
Robberies, as to Clergy. - - §84.

In Ships. - - - § 8s.

In Veflels, Boats, &c¢. in navigable Rivers, &c. Larceny
te 408, Value, Felony without Clergy by Stat. 24
Greo. 2. ¢. 45. .

It provides alfo for Veflels, &c. in Crecks, &c. .

Plundering Goods or Effe@s from Ships in Diftrefs,
wrecked, or firanded, excluded from Clergy by Stat.
26 Geo. 2. ¢. 19. - - §86.

Soﬂ:eah:g Pump, by Stat. 12 Ann ft. 2. c.18. f. 3.

If t.he Things ftolen be of fmall Value, without Crauelty
or Violence, Offender may be indi@ed for Petit
Larceny by Stat. of Geo. 2. 8.

Expofing fuchk Goods or Effe@s to Sale, without ac-
counting for them to Satisfaltion of one Juftice,
punifhable by Imprifonment and treble the Vaule,
15,

‘Where Profecution may be by Clerk of Peace, or in an-
other County. b,

In the Nortbern Counties. - § 87.
Taking Money, Corn, Cattle, or other Confideration
called Blackmail, Felony without Clergy by Stat.
43 Eliz. ¢. 13. i
And Clergy is alfo taken away by Stat. 18 Car. 2,
¢. 3. fram great and notoricus Thicves, and Spoil
takers in Cumberland and Northumberland. 5.

VL. 75

Larceny and Robbery.

{Of whofe Property.)
V1. To whom the Property flolen_fhall be charged
to belong. - - - § 88.

Goods of Perfons unknown, .

Goods of a Church. Corple, &e. - =« §80.

Of Inteftate before Adminiftration, Of Executor be~
fore Probate. 7.

Special Property or Pofle{lion. - - §90.

In Bailee, Carrier, Innkeeper, Wather, Agifter, Stage
Coachman ; Indi¢tment may lay Property ecither in
fuch or the Owners, 5.

And even againft Owner ftealing from fuch Bailee, &e.
ib.

‘Where Property may be laid in Servant, .

Property not changed by Larceny, 5.

Childrens’ Cloaths, &c. laid either as their Property or

that of Parents. - §p1.
Property in truft for Chlldren. ib.

VIL. What is fuch Evidence of the taking and car-
rying away being fraudulent or wrongful, and
awith Intent to convert the Goods to the Taker’s
ownlUlfe, and make them bis own without Con=

Jent of the Ouoner, as amounts to Felony, § ga.

Felonions Intent muft exift at ¢he Time of the
taking. 15

Dy ﬁrent Dgﬁmce.r.

t. Evidence on Denial of Faf, - - §03.
Length of Time., - Nature of Property. Vicinity to
the Spot. Behaviour. Identity of Property. Con~

cealment. b
Cﬂfyr ﬁaﬂ. - - §94i
‘Where excluded from Endcnce, on Promife or Threat.
’5.
2. On Claim of Right. - - - §ss

On aTaking by the Party’s own A& ; as of Corn mixed,
Cloth or Boards, &c. converted into other Forms,
na Felony. 4,

So
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546 Larceny and Robbery,
(Evidence of felonious Inient.)

Bo taking on any reafonable Pretence of Title, howevey
ill founded, if not urged as a Pretext for ftealing. §gs.

On taking by A& of Law. - - $96.

No Excufe if procured by Fraud, and with Intent to
fteal. b As by fraudulent Replevin, or Eje@tment
without Pretence of Title. . o

3+ On taking by Miftake or Accidens. - $97.

Rebutted by thewing Knowledge and Intent to deceive

or conceal. fh. _
4- On taking as 5 Trefpafir, - - §98.

i. . without Fraud, or openly before others, other than
by apparent Robbery. i,

As taking Ploggh and returning it. Taking Goods
and paying more than the Value, Q. 5. Aliter where
Money offered as a Colour for Fraud. i,

Evidence of taking one Thing as a Trefpafler upon Af.
fault with Intent to fteal another, 5,

Evidence of taking 2 Horle as 2 Trefpafier with Intent
to ule it on 2 Journey as far as it would £9; and there
leave it without retwmning it to the Owaer, ib.

5 On Fmdmg. - - - § 90

No Felony to take Goods loft ; but this not to be urged
as Pretence, where there is Knowledge of the Owner,
or the Goods in 2 proper Place. s,

Stealing Box left in « Hackney Coach. i,

6. On Dalivery by a third Perfon, “ = §1oo0.

Probable Grounds for fuch Defence. . _

7. Taking on Delivery by or on Behalf of the Owneryor by bis

Confent or Approbation. - « =  §ro1

i Ne Larceny if the taking be not invite domino. 35,

Going out on Purpofe to be robbed in Confpiracy with
fome of the Robbers; held no Offence in the others,
though ignorant of ic. 5.

Aliter whese Party went fond fide with 2 View to appre-
hend them. 7,

Or acked in confidence with one who had apparently
confented, but had revealed the Defign, with Intent
to dete} the others. #.

it. Diftin&ion between Property, or Poffeffron only pafling
by Delivery. - - - §toz.
Na

Larceny and Robbery.
(Evidence of felomious Intem.)

iti. No Felony if Property transferred, though Transfer induced
by Fraud. - - - - § 103,
As obtaining Delivery of Horfe fold, on Promife to re-
turn immediately and pay for it; but not seturning.
ib.
So obtzining Money by Fraud, under the Appearance of
fair Betting. ik,

Or obtaining Goods under Pretence of paying for them,
and giving Vendor’s Servant Bills of no Value. i3,
So obtaining Credit in the Name of another for Silver,

on Pretence of fending Gold in exchange prefently,

no Felony. - - © o §104.
Nor getting a Loan by writing a Letter in another's
Name. 7.

Aliter obtaining Goods from another’s Servant by ufing.

a falle Name, he having no dif] pofing Power. i,
iv. Taking before Sale complete. - - {r1os.
Felony, though theGoods fet apart while Owner looked
for others, but not agreed for or delivered. 5.
Ve On Delivery for the Purpofe of difeaunting.  « § 1e6.
If the Difcount agreed to be paid at the Time, and the
Qwner did not intend to truft the Party with the Bill
without receiving the Difcount ; held Felony in the
latter to run away with the Bill without paying, with
Intent to convert it to his own Ufe. #. The fame
ag where a Tradefman delivers Goods to 3 Cultomer
who pretends that he wants to buy them for ready
Money, and afterward runs off with the Goeds with-
out Payment. 4.
vi- On Delivery by away of Pledge, or Security. § 107.
The Property ftill remains in the Owner, and Larceny
may be committed if Delivery obtained fraudulently
and with Intent to fteal. i, As by pretending to
find a Ring of Value, and inducing another to pledge
Things of Value on depofiting it with him dll his
Share could be paid of the pretended Jewel, 5.
So where the Pledge was of Money to be returned
again. b
vil. Different Rinds of Poffeffion the Subjedts of Larceny. § 108,
1 General
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Larceny and Robbery.
(Evidence of felonious Inzent.)

General Rules, as to Delivery by way of Charge, genéral

Bailment, or for a fpecial Purpofe.- - § 108,
viil. Poffeffion by way of Charge. - - § 100,

As in cafe of Servants or Workmen, or by way of
Jpecial Ufe, as in cale of Guefls, the Subje of Lar-
ceny. b,

8o if a Banker’s Clerk purloin Money out of a Drawer
to which he has Accefs. 5.

So of Poffeflion in the Owner’s Prefence for a fpecial
Purpofe. - - §1r10.

ix. Poffeffion upon gemeral or fpecial Badmmt. SITI.

‘What a Bailment.. .

Larceny may be committed by Bailee, if Bailment ob-
tained fraudulently with Intent to fieal. frra.

Such Intent to be found by the Jury. #.

Hiring Horfe on Pretence of a Journey, with. Intent to
fteal, and evidencing fuch Intent by immediately fell-
ing it, held Larceny. ib.

Though Poffeflion obtained in another’s Name. i5:

Diftintion between thefe Cafes and Cafes within the
Statutes 33 H. 8.  ¢. 1. and 30 Geo. 2. ¢. 24. 7h.

So though Pofleflion of a Chaile were obtained on Pre-
tence of hiring for three Weeks or a Month, for a
Journey, and the Party fet off, and was not heard of
till aYear after when he was apprehended, and no Ac-
count given of the Chaife : held Evidence of a wrong-
ful Converfion and an original Taking with Intent to
fteal, 5. Aliter if felonious Irtent originated afrer
the firft Taking on Hire, i3,

Review of the Cafes. - - §1130

1. Larceny may be committed, notwithftanding a lawful
Bailment, after Privity of Contraét determined. §114.

As by Lapfc of Time. ib. By Completion of theSer-
vice. b

Bat where one who aflifted in refcning another’s Goods
from a Fire, in his Prefence but without his Defire,
and who afterwards concealed and denied having
them, was found to have taken them honefily at firft,
and that the evil Intention arofe afierwards, held no

Larceny. 7 _
Lorceny

Larceny and Robbery,
(From the Perfin.)

xi. Larceny may be committed by a tortious Converfion pending
a Bailment, - - §115.
By Carrier breaking a Package dellvered to him to carry,
and taking out Goods, Aliter upon mere Evidence
“of Non-delivery. i

So Miller taking Part of the Corn fent him to grind. .
xii. Conclyfton as to Evidence of felonious Intent upon a
Delivery by Owner. - - §116.
8. On a Taking through Neceffity. - §117.

No legal Defence, though it exift in Fad. i
But confiderable in Apportionment of Punithment. ib.

Larceny from the Perfon. - §n8.
Introduction. #4.

Clam et Secrete, by Stat, 8 Eliz. ¢. 4. § 119,

Felonioufly taking Money, Goods or Chattels from the
Perlon of another privily without his Knowledze in any

Place, oufied of Clergy. i

The Stat. confined to the Aftor, and extends not to.

Aiders and Abettors. - - § 120,
There muft be 3 Taking from the Perfon, and not in
his Prefence only. s,
Value muft be above 12d. to ouft Clergy. &
What a Taking © privily without bis Knowledge” § 321,
1. A5 to the Manner: it muflt be fecret or fudden, with-
out Terror or open Violence. ib.
But Clergy not oufted if done openly before the Party
without Force or Terror, 4.
2. As to the Situation of the Perfon robbed. = §122.
The Stat. extends not to fuch as expofe themfelves to
fuch Lofs by their own Negligence or Milcondult 5
as being drunk and afleep in the Streets. #. Unlefs
it happen by the Contrivance of the Thief. .
But the Malter of a Veflel afleep in his Cabin is within
the Protection of the Stat, 4,
So a Waggoner afleep in the Stables of the Inn Yard.
ik,
Aliter where Party being drunk was picked wup in the

Street by 2 Woman of the Town, and carried to
her
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Larceny and Robbery,
(From the Perfen.)

her Lodgings, where he fell afleep; and in that
State the picked his Pocket. - = §raz.
Indifment and Verdic. - - §123.
Indi@ment muft purfue Words of the Statute, but need
not conclude contra formam, &c. . Prifoner
may be conviled of fimple Larceny only. ik

Robbery (properly fo called). § t24.
Definition,
A felonious taking of Moncy or Goods te any Value,

from the Perfon, by Violence or putting in Fear, i,
¥alue immaterial, -

¢ . - §125.
What a Taking from the Perfon, - § 126,
Taking in his Prefence {ufficient, 5.

Viclence or Fear neceffary. - - $127.

But cither fufficient. 5.

t. By Violence, of what Kind. s3.

Not any fudden foatching, unlefs with Injury to the
.P?rfon, or with Refiftance and Struggling. is.

Seizing Provifions in 2 Cart driven by the Owner, under
Pretence of want of Permit; Robbery. .

So an Officer taking Money from a Prifoner handcuffed
in his Cuftody without her Confent, under Pretence
of letting her go Home, and of paying for Coach-
hire and Liguor which he himfclf had. ordered ;
though both before and after he took the Money fhe
had offered to give it him if he would let her go
Home; the Jury finding that the Whole was dore
with 3 felonious Intent to get her Money. .

2. By Fear. - - - - § 128,

Sufficient if reafonable Grounds for it from Circum-
ftances of Terror, Threat, or Afault. i,

Colourable Gifts extorted by Fear; Robbery. 5.

Though offered tomake the Prifoner defift from Rape. .

So compelling Owner to fell Goods at lefs than their
Value, 45,

Of what Nature the Fear may be. - §120.
It muft be fuch as in Reafon and common Experience

will induce Owner to part with Property againft his
Will. .

Robbers

Larceny and Robbery.
(From the Perfon.)
Robbers fwear one to bring them Money, which he does
under a continuing Fear; held fufficient. § 129.
So extorting Money by Threat to charge with an un-
natural Crime. - - - § 1324

Though the Threat were to charge the Party before a
Magiltrate. 4.

{General Confideration of the Queftion. #4.)

And though the Party. deliver his Money from Fear
alone of Lis Charafter, and from no other Fear. .

So obtaining Money on Threat to come with 2 Mob
and burn Dwelling-houfe. - §131.

Or to tear down Mows of Corn and level Houfe. 4.

But paging Money under the Fear of being {ent to Pri«
fon, which was threatened for not paying for a Lot
charged to have been bid for at a pretended Auction,
held not fufficient Ground of Terror to conftitute
Robbery, being only fimple Durefs. .

So if Party deliver Money on a threatened Charge of
Sodomy, without Fear for hie Perfon or Charatter,
but only with a View to the Conviltion of the Of-
fender ; no Robbery. - - §r3az

The Fear muft exift ac the Time of the Property taken.
Taking fitlt by Stealth, and then uling Menace on
Difcovery, no Robbery. - - §133.

Of Grand and Petit Larceny, and Robbery, and
their Punifbments.

t. Grand and Petit Larceny. - § 134,

Value of Property ftolen malt be above 12d. to make
Grand Larceny, .

Judgment of Death at common Law in Grand Larceny,
but Offcnder entitled to Benefit of Clergy, unlefs
oafted by Statute. i5, Alfo Forfeiture of Goods, 74

Judgment of Whipping and Imprilonment 2t common
Law in Petit Larceny, and Forfeiture of Goods on
Conviftion, Alterations in both Cafes by Stat. 4.

Stat. 3 W. & M. c. 9. f. 2. extends former Statutes
oulting Clergy to Cafes of ftanding mute, &c. §133.

Nn In_
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Larceny and Robbery.
(Grand and Petit Larceny, and Punifbinents.)

In clergyable Larcenies by Stat. 18 Eliz, ¢. 7. f. 30
Imprifonment not exceeding a Year. $135.

And by Stat. § Ano. ¢, 6. the Oenders befides being
burned in the Hand may be fent to hard Labour in
Houfe of Corredlicn, &c. for not lefs thar 6 Months,
nor exceeding 2 Years. b,

'When taking at feveral ‘Uimes, or by feveral Perfons,
and of different Owners, thall be faid to be Grand

or Petit Larceny. - - § 136.

The Jury ought always to find the Value of the Goods
flolen. - - - §137.

2- RO&&L’?’J’. - - - - § 138-

Clergy oufted in all Cafes of Robbery from the Perfon
by Stat. 3 W. & M. c.g. {.1. and other Statutes,
as well from Acceflaries before as Aiders and Prine
cipals. .

But not Accellaries alter. ib.

Statutes 25 H. 8. ¢. 3. s & 6Ed, 6. ¢ ro. and 3 W.
& M. ¢. g. oults Clergy on Indiékment for Larceny
m one Cu.mty of Goods obtained by Robbery or
Lurblary in another. - - . fr130.

Principals, Acceffaries, and Receivers.

1. Principals and Aeceffaries goverred by general Rules, § 140,
Except as to oulting of Clergy in particular Cafes of
aggravated Larcenies, which extends not 10 Aiders
and Abettors, 7.
In Petit Larceny no Acceflirics, but all are Principals.
.
2, Receivers of Rolen Goods made Accefluries after the
Fact by Stat. 3 W. & M. c.g. f. 4. ard § Ann.
c. 31. {5 - § 141,
And may be tranfportcd by Stat. 4 Geo. 1. ¢ 11.
f. 1. i
Petit Larcenies not included therein. i  Bat this
aided by Stat. 22 Geo. 3, c. 58, 5.
At common Law, receiving flolen Goods only a Mifde~
meanor : but afterwards merged in Felony 142,

Wherefore

Larceny and Robbery.

(Receivers.)

Wherefare by the rule of the common Law Receiver
could notbetried before Conviétionof Principal. § 142.

But now he may, by Stat. 1 Aon. . 2. ¢. 9. {. 2.
though the Principal be not convi€ted ; and by Stat.
5 Ann, c. 31. 1. 6, though he be not taken. b,

But where Principal amenable to Juftice at the Time,
Receiver ought on the faid Statutes of Ann. to be
profecuted for Felony. #é.

Aliter if not #hen amenable ; though he had been before
taken and afterwards efcaped by the Neglect of the
Profecutor. #b.

Punithment on Mifdemeanor difcretionary, as in other
Cafles.. 4. '

But by Stat. 22 G. 3. ¢. 8. Receivers (except of cer-
tain Goods provided for by Stat. 29 Geo. 2. ¢. 30.)
may be profecuted for Mildemeanor in all Cafes,
whether of Grand or Petit Larceny, whether Princi-
pal amenable to Jultice or not, except where Princi-
'pal has been before convited of Grand Larceny
or {ome greater Offence. b

Perfons concealing ficlen goods in their Dwelling-
houfes, &e. or having fuch found in their Cuftody,
and being privy thereto, guilty of Mifdemeanor. .

What Goods and Chattels within the Statutes.  § 143

Not Money. i, Qu. Bank Notes. .

. Provifion againit Re‘ﬂwr.r of particular Goods flolen.

§ 144,
i. Receivers of flo’en Lead, Iron, Brafs, Copper, Bell-metal,
and Selder, tranfportable for 14 Years by Stat.
29 Geo. 2. ¢ 30. L 1. dh
ii. Extended to Pewter by Stat. 21 Geo. 3. €. 6g. with
Tranfportation for 7 Years, or Imprifonment and
Whipping. ik
Conftruétion thereon. 4.
3ii. Receiving Goods ftolen from 8hipr in the Thames,
Tran{portation by Stat. 2 Geo. 3. c. 28. [ 12. §145.
iv. Receiving ftolen Fewels, Gold, Silver, Plate, Watches,
&e. Felony and Tranfportation by Stat. 10 Geo. 3.
<. 48, - - § 146.
‘What a Jewel within the A&. i
Nna2 Receiving
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Larceny and Robbery.

{ Rectivers.)

v. Receiving Woollen, Linen, and Cotton Goods.  § 147,
vi. Garden Plants, &c. ib.
vi. Wad, Black Lead, &c. ib
viii, Receiving Naval and Military Stores of the Crown.
§ 148.

By Stat. g & 10 W. 3. c. 41. no fuch Stores except for
the King’s Ufe thall have the King’s Mark. .

Perfons in whofe Cuftody fuch Stores are found, or
who fhall conceal them, forfeit the fame and 200l.,
and fhall be imprifoned till Payment. .

Stat. 1 Geo. 1. R, 2. c. 25. gives fummary JurifdiQion
to punifh fuch Embezzlements. i5,

Stat. g Geo. 1. ¢ 8. gives Jurifdiftion to mitigate Pe-
nalty and commit to Gaol, &e¢. b,

Court fhail fettle Difpute as to Shares of Penalties, &e.
ib.

By Stat. 17 Geo. 2. c. qo. Judges at the Affizes, &c.
may impofe Fine not exceeding 200l for any Of-
fence within Stat. ¢ & 10 W. 3. ¢. 41. and g Geo.
1. ¢. 8. and may mitigate, &ec. or infli€k corporal
Punifhment in licu of Fine. .

Stat. 39 & g0 Geo. 3. c. 89. for preventing Embezzie.
ment of King’s Naval, Ordnance, and Victualling
Stores. - - - - § 149.

Whoever (except Contraftors) thall knowingly fell, or
deliver, or receive, or have in Poffeffion any fuch
Stores in raw State or new, or only one-third worn,
or thall conceal the fame, fhall be deemed a Receiver
of ftolen Geods, and be tranfported for 14 Years. ib.

Unlefs he produce Certificate from Commiffioners,
&e. i

" Perfons in whofe Cuftody fhall be found Canvas or
Buntin marked, &c. or who fhall be convitted of
Offences contrary to Stat. ¢ & 10 W. 3. relating to
watlike Stores, &¢. fhall fuffer corporal Punithment,
befides the Fine of 2001, which may be mitigated, ib.

ContraQors only exempted for Pofleffion of Stores
made for the Crown. i,

Defacing Marks on King’s Stores Felony and Tranfpor-
tation for 14 Years. - - §rs0.

 F A Peifons

Larceny and Robbery.

(Receivers. )

Perfons not tranfported for firk Offence againft Stat.
39 & 45 Geo. 3. and guilty of fecond Offence againit
that or the Stat. 9 & 10 W. 3. fhall be tranfported for
t4 Years. - - - 151,

Returning from Tranfportation before Term expireds
Death. b,

Court may commute Traniportation for corporal Pu.
nithment and Fine, #.

Reward on Difcovery of Offenders. - §r3a

Search Warrant. . Summary Juri{diftion over cer-
tain Mifdemeanors. #4. Not to prevent Profecutions
againft Recéivers, &c. fo as Party be not twice
punithed, &c. i,

What (hall be faid to be a receiving or baving in Pofe

Jeffion under thefe Alls. - §153.

A bare receiving malo animo, though without Incereft
in the Goods. if.

Buying at under Value Evidence -of Knowledge of the
Felony. But not where one becomes pofieffed by At
of Law without Fraud. i

Whether one who %ad Stores in his Poffefion at the

paffing of the Stat. 39 & 20 Geo. 3. ¢. 89, but re-’

ceived them before it be within the A&, &

« Diftinction between Accomplics and Receiver. § 154
. Tuking Reward for helping to flolen Goods, Felony, and

punithable the fame as original Offence by Stat.
4Geo. 1. c. 11, L 4. - - §155.
Whether the Offcnder may be #rizd before the Princi-
pal. 4. '
Trial. - §156.
Trial of Larceny may be in any County where the
T'hief is in Pofleflion of the Goods; but Indidtment
for Robbery can only be where the Force or Fear
was. i
Put where otiginal Taking was out of Jurifdiction of
common Law, there can be no Larceny, .
As at Sea; orin Scotiand till Stat. v3 Geo. 3. € 31,
{. 4. gave Jurildiftion. ib.
The latter Stat, extends to Receivers, .
Npg3 Plundering
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Larceny and Robbery.
(Trial.)

Plundering Wrecks in Wales triable in next adjoining
Englith County where the King’s Writruns.  §156.

This does not include Chefhire. 4. '

So where Fat happens in an Englith County. #.

In aggravated Larcenier all the Cireumftancesof Aggra-
vation muft be proved in County where Indiftment
laid, otherwife clergyable. - - § 157,

Except by Stat, 25 H. 8. ¢. 3. where, on Indiétment for
Larceny in one County, the Goods appear 3y Evi-
dence or Examination to have been obtained by Burg-
lary or Robbery io another County; in which Cafe
Clergy oufted. 4. Extended to Outlawry, &c. by
Stat. 3W.&M. c.p. £ 3.

And to Goods obtained by any other Manner in any
otherShire in which Clergy would be there oufted. 75.

But not to Larcenies oufted of Clergy by {ubfequent
Statutes. b,

Nor to Acceffaries or Appeals. 5.

Nor to Trials for Larcenies in any Jurifdi€tion inferioy
to Counties. Semble, .

The Offender mult have had the Goods in the County
in which he is indited for the Larceny. 5.

And if not more than 12d. Value, Clergy not oufted
thereon, though obtained by Robbery, &c. in another
County. 5.

What is meant by appearing on Ewvidence or Examina-
tion, e, - - - 158,

Not neceffary, though ufual, to enter on the Record
that it appeared on fuch Evidence not to be a clergy-
able Felony. ié.

But femble fufficient if Averment of the Gaods ob»
tained by Robbery in another County and Plea of
guilty. b,

Inftances of capital Conviltions on thefe Statutes. §5.

‘What Evidence fufficient to onft Clergy. #.

Qu. Whether neceffary to ouft Clergy by Counter-
Plca. b,

Indiéi-

Larceny and Robbery.
(Indiciment and Evidence, .}

Indi&iment, Evidenoce, and Verdicl.

1. In Larceny. Form of Indifiment. - §1350.

i. n Simple Larceny, muft ftate the general Defeription of
the Goods flolen. . Quantity {where neceflary). ib.
Value. #. To whom belenging. . A Taking
and carrying away, . And Fa& done feloni-
oufly. ib.
Tndi¢tment for Grand Larceny may have Judgment of
Petit Larceny, bur not of Trefpafs. 5.
it In aggravated Larceniesi - - § 160.
Muft ftate the fubftantial and diftingnifbing FaQs in
order to ouft Clergy. #.: Bue if Proof fail 25 to
thofe, Convi@tion may be of imple Larceny, though
laid contra formam Statuti, .
So Indi@ment may include feveral capital Charges;
and Proof of any oue will ouft Clergy. #,
Indi&ment for Larceny or Robbery in Houfes, &c.

how laid and proved. - - §161.

#ii. For Larcenies of parficular Goods, or by particular
Perfons before enumerated. - § 162,
iv. Againft Receivers of ftolen Goods. - §163.

Need not allege Time and Place to the Larceny, but
only to the Receipt. .

May charge the Principal to be unknown. .

Sufficient if the Receipt appear to be of the fame Goods
ftolen, though differently denominated. .

Muft ftate the Receipt to be made knowing of the Fe.
lony. 5. _
But Poffeffion alone of naval Stores, &c. of the King

with the King’s Marks fufficient by Statute. #.
Indi@ment fufficient for a-Mifdemeanor, though princi-
pal Offesice only Petit Larceny. - § 164-
And not neceflary to aver that Principal not convifted,
ib.
Though if fo proved, it acquits of the Mifdemeancr. :5
So it need not aver that Principal could not be taken. i,

Sufficient to allege Convifion (without Attainder) of -

Principal for principal Offence, and fubfequent Re-
ceipt of Goods with Knowledge. - § 11?5.
Nang The
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§1.
Iatmduétion;

Divifion of the
fubjed,

Larceny and Robbery.
{Indi@ment, Evidence, and Verdidl,)

The Principal may be a Witne/s againit the Receiver. § 166.
2. In Robbery. IndiCtment, general Form. §167.
Charges Affault on Perfon, and taking by Violence, or
by putting in Fear, 5. Affault to be laid felonioufly.

Comn&lon may be of fimple Larceny. .
Allegation of Place not material, fince Clergy oufted
from Robbery in general, - - §168.
3. Form of Appeal of Larceny and Robbery. § 169,
By whom maintainable, 5.
In what County. i  And in what Time. .

Reflitution of flolen Goods. - - § 170,
1. By Appeal of Larceny or Robbery. i,
2. By Stat. 21 H. 8. c. 1. on Indi€ment, §171.
Wiit of Reftitution difuled. .
3. By common Law. - - §172.
4. By Stat. in particnlar Inftances, - §173.

For other Matters, wvide general Heads, Reward,
Pardon, &ec.

Larceny and Robbery.

’1‘ HE offence of felontoufly taking the perfonal property

of another is denominated either Larceny where the fat
is accomplithed fecretly, orby furprife or fraud ; or Robbery
where accompanied by circumftances of violence, threats, or
terror to the perfon defpoiled. Thefe two offences, which in
their nature are intimately connefled, the one being included
in the other, are alfoin part blended together by the ftatute

. law: this will lead to the joint confideration of them in

feveral particulars, which will be pointed out in their proper
otder. It is propofed to treat
X. Of Simple Lorceny,its Definition, and an Hlluflration of the
component Parts of fuch Definition: In the Courfe of
which will be noticed the Variations which have from
Time to Time been introduced by Statute,

)

Larceny and Robbery. 553
(Definition of fimple Larceny.)

Y. OF Larceny clam et fecrete from the Perfin,
IIl. OF Roblery properly fo called.
IV. OF Grand and Perit Larceny and Robbery with their feve-

ral Punifbments.
V. OF Principals, deceffaries, and Receivers.
VI, Of the Trial, Indiciment, Appeal, Evidence, and Verdidt.
VII. OF Reflitution of flolen Coods.

Ch XVi. 4r.

I. As to the firft head of inquiry, § 2.

Liord Coke, and after him moft others, bave defined himple Dgrm nfLar-.
larceny to be the felonious and fraudulent taking and carry- © lnﬁ ch.a7.
ing away, by any perfon, of the mere perfonal goods of an- Tm, s M5. 66,

other, neither from the perfon, nor by night in the houfe of 2,’“;3 ‘I: I-Ewl:.

the owner. Perhaps it may with as much propriety be defined gh 33 L1

at largéto be, #he wrmgﬁ;i or fraudiulent taking and carrying 3 }?,I: 0;04,

away by any perfon of the mere perfenal goods of another, from ::Bg“;og‘;‘;‘s .
any place, with a felnious intent o convert them to bis (the Standf, 240
taker's) own ufe, and moke them bis own property, ewithout
the confent of the owner. Thus Bralton defines it to be gog g, 4.
contreftatio rei alienwm, fraudulcntcr, cum animo furandi, ¢ 33. 4 Blc,
invito illo domino cujus res illa fuerit. And Mr. Ju{hcc Com. 232
Blackftone fays, that the taking muft be felonious, that is,
done animo furandi, or as the civil law (s} exprefles it, lucri
caufd, Onthe debate in Pear’s cafe, Eyre B. defined larceny pog, £ 4ya.
to be ¢ the wrongful taking of goods with intent to fpoil
the owner of them ¢avfd luen.”
In the examination of this fubjc& it will be necelfary 0 conpiroent parts

confider of larceny.

1. What is a mere taking;

2. What o carrying away ;

3. By what perfon ;.

o4 OF what things ;

5. From what place ;

6. To twhom belongipg :

9. What is fuch evidence of the taking and carrying away
being wrongful or fraudulent and with intent to convert the goods

(2) By the civil law (which feems to go further than the common law) furtom
et contreftatio fraudulofa lucri faciendi caufd, velipbos rei, vel etiam ufus ciuy
poffeGonifve. [ul. lad lib. 4. it 1»

#
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Ch, XVI. § 2,

————————

§3
Fbat is a taking.

Afual feverance
weceffary.

1 Hawk ¢h. 43.
fz. 2MS
Som. 23%.

1 Hale, 504 &
poft. 1. 168, &e.

Privity of bail-
ment deternrineds
1 Hale, 5035.

t Hawk. ch. 33.
.5 7

Polt, 1. 114.

On a bare charge
of goads.

1 Hale, gob.

1 Hawk. ch. 33.
{. 6. Sum. 61,
2 MS. Sum. 230,
Polt, . 1og.

Poffeffion by
raud,

MS. Chapple.
2 MS. Sum.
Polta . 1120

Larceny and Robbery.
(What a taking.)

to the taker's onwn ufe, and iake them his own property, withowt
the confent of the owner, as will amount to felony.

1. What is a mere taking of Goods,

It is not here intended to confider the taking as conneted
with the felonious iatent, becaufe thar will be more conve-
niently examined under the 7th head of inquiry: but what
fort of taking poficffion is in fack requifite to fupporr a charge
for larceny. As to which, there muft be an attual taking or
feverance of the thing from the pofleifion of the owner; for
as every larceny includes a trefpafs, if the party be not guilty
of a trefpafs in taking the goods, he cannot be guilty of felony
in carrying them away, Hence it is that if the party obtain
poffelfion of the goods lawfully, as upon a truft, for or on
account of the owner, by which he acquires a kind of fpecial
property in them, he cannot afterwards be guilty of felony
in converting them to his own ufe, unlefs by fome néw and
diftin&t aét of taking, as by fevering part of the goods from
the reft, with intent to convert them to his own ufe, he
thereby determines the privity of the bailment and the (pecial
propetty thereby conferved upon him; in which cafe he is
as much guilty of a trefpals againft the virtual pofleffion of
the owner by fuch fecond taking, as if the aék had been done
by a mere (tranger.

A bare charge of goods, fuch as that which is committed
to a fervant over the goods of his mafter, or a mere liberty to
make ufe of a thing for a particular purpofe, fuch as a gueft
at an inn has of the furniture, &c.; inafmuch as it does not
in law convey even the polleflion of the goods, much lefs any
Ipecial property in them to fuch fervant or gueft, furnithes no
objeflion to a charge of felony if either take or convert them
to his own ufe. Dut this is only mentioned for the prefent

“in order to obviate any difficulty which may frem to arife

from imputing a charge of raking that which at firft fight
appears to have been in his lawful poffeflicn before.

In like manner, though the pofleilion be delivered by the
owner for a particular purpefe, yet if it be obtained by any
fraud it amounts to a tortious taking, in the fame degree as if
the party had taken it without any delivery at all from the

OWnEr.

Larceny and Robbery. 555
(What a taking.)

owner. Though otherwife if the delivery be obtained ona 5}:{3‘;‘:!‘;’3“3’

truft without fraud. The books abound with examples of
this fort of larceny, which will be noticed in their place. 1 Hale, yo4.

So a colourable gift, which in truth was extorted by fear, Colwraiie gife.
. - 1 Hale, 533.
amounts to a taking and trefpafs in law 5 and has often been pya, 1, 328,
holden to conftitute robbery, as will hereafter be thewn:
and this though the thing obtained were not originally in the Blackbam'scafs,
. . . poft, L. 128,
contemplation of the robber, but received as the price of de-
Gfting from a felonious attempt of another kind, DBut the Poi. £ xcz,
taking in all cafes muft be againft or without the confent of

the owner to conftitute robbery or larceny.

But although there muft be a taking in falt from the Tuting by antker
attual or conftrulive pofleffion of the owner, yet it need not b~ .
be by the very hand of the party accufed.  For if he fraudu- 1. 2. x'Hai‘e,S.
lently procure another who is himf{elf innocent of any feloni- 327 Pi{"}f'gs.
ous intent to take the goods for Lim, it will be the fame as if
he had taken them himfelf ; and the taking muft be charged
to be by him.  As if one procure an infant within the age
of difcretion to {teal goods for him ; or if by fraud or perjury
he get poffeffion of goods by legal procefs withont colour of Pt Bar-
tile. This has been already and will be further illuftrated . 585,
hereafter.  The eafe of accomplices or acceffaries falls under
a different confideration.

Other inftances will be adduced in the following fe&ion
where the taking and carrying away are blended as it were
in the fame alt.

a. Wabat fhall be deemed o carrying away. $ 4

Carrying aaay.
The leaft removal of the thing taken from the place rHawk. cb. 33

. ) \ ) i {18, 4 Bl
where it was before is a {ufficient afportation though it be Com. z.;,_ e
not quite carried off. 1 Inft. 1c8, 109

2 MS. Sam, 233,
Ubpon this ground the gueft, wha having taken off the 17% ’31"

fheets from his bed with an intent to fteal them carried 1 Hale, sc8.27.
them into the hall, and was apprehended before he could 232 From ke
get out of the houfe, was adjudged guilty of larceny. So place. '
alfo was he, who having taken a horfe in a clofe with intent
to fteal it, was apprchended before he could get it out of
the clofe. And fuch was the cafe of him who, intending to

4 fieal
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Ch. XV §g.  feal plate, took it out of the trunk wherein it was, and laid

i
Remova it on the floor, but was furprized before he could remove it
any further.

D —————

Henry Cozlett™s So where the prifone i d
Heny Conlen prifoner took up a parcel in 2 waggon an

3721, and Eatter Carried it from one vad of the waggon to the other, with in.
term 1582, 1 -
e Croun car, TEDEEO real it althf)ug ! it was never taken out of the car
Ref. a0d MS,  riage, but he was feized in the fadl; yet, by all the Judges,
fs"“g {'mh‘ this was a fufhcient alportation to conflitute felony.
=°4-)1‘ﬂ edit. But where Willtam Cherry was indidled for flealing 2
27t. . . .

. wrapper and fome pieces of linen cloth; and it appeared that
Cherry™s cafs, . . ’ pp
Oxiard, Lest  the Jinen was packed up in the wrapper iu the common form
A}‘.aﬁfi ‘t;i;;"s‘t of a Jong {quare, which was laid length-way in a waggon:

That the prifoner frt up the wrapper on one end in the
waggon for the greater convenience of taking the linen out,
and cut the wrapper ail the way down for that purpofe ; but
was apprehended before be had taken any thing: Al the
MS. Gould and  Tudges agreed that this was no larceny ; although his inten-
iler Js. 2 MG . o . -
E::: .3;3'1,40_ tion to fteal was manifeft. For a carrying away in order to
and MS. Crown gonflitute felony muft be a removal of the goods from the
Caf. Rel, .
place where they were; and the felon muft for the inftant
at leaft have the entire and sbfolute pefleflion of them.

Wilkinfon'rcafe,  One had his keys tied to the firings of his purfe in his

o 5598 pocket, which Elizabeth Wilkinfon attempted to take from

Sum. bge him, and was detefled with the purfe in her hand; but the
ftrings-of the purle flill hung to the owner's pocket by means
of the keys. This was ruled to be noalportation : the purfe
could not be {aid to be carried away, for it {lill remained
faltened to the place where it was before.

1 Hale, 531. So where A, had his purle tied to his girdle, and B. at.
tempting to rob him, in the ftruggle the girdle broke, and
the purfle fell to the ground ; B. not having previoufly taken
held of it, nor picking it up afterwards ; it was ruled to be

no taking.

Supra, In the conference upon Cherry’s cafe above referred to,
Eyre B. mentioned a cafe before him, where goods in a thop
were tied to a ftring, which was faftened by ene.end to the
bottom of the counter. A thief took up the goods and car-
ried them towards the door as far as the ftring would permit,
atrd was then ftopped « this he held not to be a feverance,
and coniequently no felony.

James

Larceny and Robbery. 557

(What a carrying away.)

James Lapier was comru':'led of robbing Mrs. Hobart on cp. xvi, 5“
the highway, and taking from her perfon a2 diamond care  Removel
ring. The falt was, that as Mrs. H. was coming out of the , | Lopier,
opera-houfe the felt the prifoner {natch at her ear-ring and 0. 8. My,
tear it from her ear, which bled, and fhe was much hust: Eﬁ‘f;?’f‘v"
but the ear-ring fell into her hairy where it was found after Pof. L. 127,
fhe returned home. Judgment being refpited for the opinion {g'oﬁ' 1 Leach,
of the Judges, whether this were fuch a taking from the Tr T. 178,
perfon as to conftitute robbery ; they were ali of opinion that fﬁifﬁ“;i:;ﬂ'f{;
it was. It being in the poffeflion of the prifoner for a mo- "f;':r“‘;j‘{::'

1 - { ¥ g
ment, feparate from the lady’s perfon, was {ufficient, although seing found abous
he could not retain it, but probably loft it again the fame B¢ ommers per-

. . . Jomy is fufficient.
inftant: and it was taken by violence, '

But in the cafe of Edward Farrcll, who upon an indi€t- Ferrel's cale,
- 0. B. Julr

ment for robbery was found to have ftopped the profecutor ,;8;, Leach,
as he was carrying a feather bed on his fhouldere, and told 2362
him to lay it down or he would thoot him; on which the
profecutor laid the bed on the ground; but before the prifoner
could take it up fo as to remove it from the fpot where it
lay, he was apprehended : the Judges were of opinion that
the offence was ot completed, and the prifoner was dif-
charged.

If the thief once take poffeflion of the thing, the offence

is complete, though he afterwards return it.  As if a robber f’;;:::‘i -;f;"

finding little in a purfc whxch he had taken from the ewner, jiat. 6y,
reftore it to him again, or let it fall in ftruggling, and never
take it up again, having once had pofleflion of it.

Or as in Peat’s enfe, who having robbed Mr. Downe of P@;tscafe,(:-lg

» o
his purfe returned it again, faying, if you value your purfe t‘l'?an: Boand
take it back again, and give me the contents; but before Willes |- Leach,

Mr. D. could do this his fervant fecared the robber: the :}:‘2:)0'& eait.

offence was ruled to be complete by the firlt taking.

Where it is onte continuing tranfallion, though there be §6.

{feveral d:{’cm& afpo_rt%tio.ns in law by fevcrfd perions, yet zll m; i,f:mfy
may be indifted #s principals who concur in the felony be- f[.,,,.,f

fore the final carrying away of the goods from the virtual %lﬂfnz?!;'a“"
enitody 1 z5a.
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1 Hale, 513,514
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Larceny and Robbery.
(What a carrying away.)

cuftody of the cwner; as will be thewn more fully in another
Pplace.

3. By whom in particular Larceny or Robbery
may be committed.

The fame excufes of infanity, ideocy, coverture, and in-
fancy, which prevail in other cafes of felony, will of courfe
have place here: but thefe as far asthey apply to other felo-
nies are confidered elfewhere.

As to this offence in particular, it is to be noted that joint

tenants or tenants in common of a chattel cannot be guilty

of ftealing the fame from each other, becaufe the property
and pofleflion is in both. But under fome circumftances a
man may be guilty of larceny in ftealing his own goods, or
of robbery in taking his own property from the perfon of
another. So he may be an acceffary after the fa& to {uch
larceny or robbery, by harbouring the thicf or aflifting his
éfcape.  A. delivers goods to B. to keep for him, and then
fteals them, with intent to charge B. with the value of them :
this is felony in A. So A. having delivered money to his
fervant to carry to fome diftant place, difguifes himfelf, and
robs the fervant on the road, with intent fo charge the bun-
dred: this is undoubtedly robbery in A. For in thefe
cafes the money and the goods are taken from thofe who
have 2 temporary {pecial property in them, with a wicked
frandulent intent, which is the ancient known definition of
larceny: fraudulenta contre&atio rei alienz invito domino.
By the fame rule the wife may fteal the goods of her hufband
bailed to another perfon.

Bat a feme covert cannot commit larceny of her hufband’s
geods from his own pofleflion, becaufe in law they are cone
fidered but as one perfon, and the has a kind of intereft in
his goods. On which account not even a {tranget can com-
wit larceny of fuch by the delivery of the wife, although he
knew they were the hulband’s goods; as he may by taking
the wife by force and againft her will, together with the
goods of the hufband, by force of the fatute.

Nathaniel

Larceny and Robbery.
(By awhom.)

Nathaniel Harrifon was indiCted for ftealing fome plate:
and it appearing that the profecutor’s wife had the conftant
keeping of the key of the clofet where the plate was ufually
locked up, and that the prifoner could not have taken it
without her privity and confent, (which appeared probable
from cther circumftances; although no diredt cvidence of
the faét could be produced;) the court thinking that it might
be prefumed that he had received it from her, direted him
to be acquitted; which was accordingly done.

Neither can the wife commit larceny in the company of
her hufbani ; for it is deemed his coercion and not her own
voluntary aét. Yet if fhe do it in his abfence and by his mere
command, fhe is then punifhable as if the were fole. And
the hufband, it is {aid, may be acceflary to the wife in re-
ceiving her; though not the wife for the receipt of the huf-
band ; a technical diftin€tion for which there feems no jufl
reafon. Hawkins thinks fhe is alfo lable if fhe commit a
robbery in company with her hufband. And even with re-
fpe&t to larceny, Lord Hale in one place fays, it is only a
prefemption in law till the contrary appears: for he was al-
ways of opinion that if upon the evidence it clearly appeared
that the wife was not drawn to the offence by the huthand,
but that {he was the principal aftor and inciter to it, the was
guilty as well as the hufband. But in another part he fays,
that the contrary praflice, which he thinks fitteft to be fol-
lowed, had prevailed.  And I am not aware that the former
opinion, however reafonable it appears, has been alted upon
in any modern inftances, though the occafion muft have too
often oceurred.

However, if a wife be guilty of larceny in company with
her hufband, both of them may be indiQed: and if the
hufband be convified, the wife fhall be acquitted. But
if the hufband be acquitted, and it appear that the fclony were
by her own voluntary act, (by which muft be underfiood
that the hufband, if prefent, had no knowledge of or partici-
pation in the fa&t,) the may upon the fame indi@tmene be
convifted : for the charge is joint and feveral. Andif a
woman infift that the is the wife of the man in whofe com-
pany the felony was done, the may be indicted by her hufc
band’s name and her own, with an alizs, and the addition of

fpinlter;
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fpinfter § and it will lie upon her to preve her coverture, oz
clfe the may be found guilty.

With refpect to larcenies at common law committed by
fervants and vthers entrufted with the ufe or charge of goods,
I fhali have an opportunity of confidering them more fully
hereafter. For the prefent I have to obferve, that the legifla.
ture has thought it neceffary to make fpecial provifion for
them in [everal inftances. And firft, as to fervants.

The ftat. 33 H.6. ¢. 1. reciting ¢ that divers houfehold
¢ fervants of Lords or ather perfons of good degree, fhortly
¢ after their mafters’ deaths, violently and riotoufly have
¢ taken and fpoiled the goods which were of their faid
¢¢ mafiers at the time of thieir death, and the fame diftributed
¢ amonglt them,” &e. enadls, ¢ that after full information
made to the Chancellor by the executors (or any two of
them) of fuch Lord or perfon, of fuch riot, taking, and
¢ fpoil made, &c. the faid Chancellor, by the advice of
the Chief Juftices of B. R. and C. B., and the C, B. of the
« Exchequer, or two of them, may make out writs to fuch
¢« fheriffs as feem neceffary, to make open proctamation {{fuch
s¢ a5 is thereby directed) for the faid offenders to appear be-
« fore B. R. on the day limited by the writ, &c.; whereupon

-

"

s if they make default, &c. they fhall be attainted of felony:

 but if they eppear, they fhall be committed or bailed until
<« they anfwer the faid executors in fuch aélions as fhall be
¢ brought againft them for the faid riet, taking, and fpoil-
¢ ing,” &c. In effeék therefore, though if the party do not
appear he fhall anfwer for the offence as felony; yet if he
appear, he mey be fued as for a trefpafs. "Iz {ftatute ex-
tends to one executor, if but one,

The ftat. 21 H. 8. ¢. 7. reciting that divers perfons had
upon confidence and trult delivered unto their fervants their
cafkets and other jewels, money, goods, and chattels, fafely
to keep to the ufle of the faid mafters, &c. and that they had
afterwards withdrawn themfelves, and had gone away with
the {fame or part thereof, or continuing with their mafter, &c-
had converted the fame or part thereof to their own ulej
and that it was doubtful whether this were felony or not at

common

Larceny and Robbery.
{By whem.)

common Jaw; enaéls, ¢ that all and fingular fuch fervants
* (being of the age of 18 and not apprentices)to whom any
“ fuch caflets, jewels, money, geods or chattels, by his or
 their [iid matters or miftrefles (halt from thenceforth fo
‘be delivered to kecp, that if any fuch fervant or fervants
withdraw him or them from their faid mafters or mifa
trefles, and go away with the faid cafkets, &c. or any part
¢ thereof, with intent to {teal the fame, and defraud his or
¢ their faid mafters or miftrefles thereof, coutrary to the
¢ truft and confidence to him or them put by his or their
¢ faid malters or miftrefics; or elfe being in the fervice of
his faid mafter or miftrefs, without their affent or com-
“ mand, he embezzle the fame cafkets, &c. or any part
“ thereof, or otherwife convert the fame to his own ufe,
¢ with like purpofe to fteal it; that if the aid cafkets, &c.
*¢ that any fuch fervant fhall fo go away with, or which he
¢ thall embezzle with purpofe to fteal it as is aforefaid, be
« of the valuc of 40s. or above; that then the fame falfe,
“ fraudulent, and untrue a&t or demeanor from thence-
<t forth fhall be deemed and adjudged felony,” &ec. and the
offenders be punifhed as other felons ate punifhed for felonies
committed by the courfe of the common law,

L)

-

"

111

By the ftar, 27 H. 8. c. 17. clergy was taken away in this
cafe: and it was made perpetual by ftat. 28 H. 8. ¢. 2. and
confirmed by ftat. 1 Ed. 6. ¢. 12. {2 18. But both thefe adls
were repealed by Rat. 1 Mar. ft. 1. c. 5. . 5.{a) The ftat,
20 H. 8, however was afterwards re-enalted and revived by
5 Eliz. ¢. 0.4 but not the ftat, 27 H. 8.5 fo that the party
{till had his clergy, But now by the flat. 12 Ann. c. 7.
after-mentioned clergy is taken away if the offence be com-
mitted in a dwelling-houfe or outhoufe thercunto belonging.
It is faid however that the offender is not tranfportable under
the ftat. 4 Geo. 1. c. 1. or 6 Geo. 1. ¢. 23. for that thofe
ftatutes extend only to larcenies, and thisis a breach of truft
made felony by the (tat. But Icannot fubfcribeto this opinion,
at Jeaft to the full extent of it ; for the ftat, of H. 8. in effeé}
only eftablithes what the common law had before provided
fory which by the recital it appears had been before doubted;

and fays that the offences deferibed fhall be deemed felony,
Ca : and

5§01
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of the ftat. 4 Geo. 1. c. ¥1. are large enough to reach thiy
cafe; for it extends to perfons * convifted of grand or petit
*¢ larceny, or amy jelonious flealing or taking of money or
% goods, &c. from the perfon or houfe of any other, or in
% any other manner,” &c. '

This ftatute extends only to fuch 25 were fervants to the
owners of the goods both at the time of the delivery and when
they were fiolen, and not at all to apprentices bound by in.
denture as fuch, or to fervants pnder 18 years of age. There-
fore if A. deliver goods to B. to keep, and afterwards take
him into his fervice, and then B. run away with the gouds, it
is no felony under this ftatute; becaufe not originally de-
livered under the fpecial truft of a fervant.

But notwithftanding the exception as to apprentices, yet
if any fuch take his maiter’s goods delivered to him by way
of charge, or not delivered to him at all, he is guilty of
felony at common law.

The ftatute ia confined to fuch goods as are delivered to
keep for the ufe of the mafter, to be returned to him again,
And therefore a receiver who runs away with his mafter’s
rents received by him for his mafler, or a fervant who being
entrulted to fell goods or receive money due on 2 bond fells
the goods, &c. and departs with the money, is not within
the ftatute, becaufe he did not receive the money by delivery
from his mafter. Yet this is doubted by Lord Hale for rea~
fons which wiil be mentioned prefencly.

Willizm Watfon was tried on an indi&ment, containing
ihree counts; the 1ft faring, that the prifoner as a fervane
received 31 18s. the money of E. Cowper his late mafter,
which was delivered to him fafely to keep to the ufe of his
faid mafter; and that afterwards the faid prifoner withdrew
him{elf from hLis mafter with the money, with an intent to
fteal the fame, znd to defraud his faid malter thereof. The
2d count {fated, tlat the prifoner having reccived the faid
money in the manner above flated, and being with his mafter,

had

Larceny and Robbery.
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had converted the fame to his own ufe: and both concluded
againft the form of the ftatute, The third count was for
larceny generally, It appeared that Cowper, who was a
furrogate, had fent the prifoner, who was his fervant, to buy
fomhe blank licences, and had delivered him the 31 18 s. for
that purpofe; but the prifoner ran away with the money : and
being convitted, a queftion was referved for the opinion of
the Judges, Whether the evidence fupported anyof the counts?
and in Kaft. term 1788 all the Judges but the Chief Baron
held that this cafe was not within the ftat., for to keep means
to keep for the ufe of the mafter, and to return to him. As
to the count for larceny, all the Judges held this could not be
felony at common law ; for to make it felony there muft be
fome alk done by the prifoner, a fraudulent obtaining of the
pofleflion with intent to fteal. This laft point however has
been fince denied to be law in Lavender’s cafe.

The ftatute extends not to goods the actual property of
which were not in the mafter at the time : and therefore it is
faid thar if the property be changed, as by melting money
down, or malting corn, and then it be taken away, it is
not within the flatute. But qu. Whether this be not ftated
too generally, where the defign of embezzlement originated
before the alteration of the thing 2 for if the whole a& of the
fervant be taken together as it ought to be, the fubfequent
appropriation of the metal or the malt to his own ufe may be
evidence of the felonious intent with which he took the money
or the corn. Butit is dgreed, that if a fervant make a fuit of
cloaths of cloth, or fhoes of Icather, or change one fpecies of
corn into another, which in their original ftate were delivered
to him by his mafter to keep, he is within the ftatate, becaufe
the property is not altered. :

But no wafting or confuming of goods is within the fatute,
however wilfal.

The delivery of fuch goods by another fervant of the mafl-
ter is the fame as a delivery by the mafter himfelf ; and that
even in his abfence, if by his command. And therefore Lord .
Hale doubts the diftinétion between this cale and receiving
money frora a creditor by the mafter’s order.  Yet it feems

that the adl of the creditor cannot on the particular wording
Qo2 of
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of the ftatute be confidered as the at of the mafter, asthe 2}
of anuther fervant on behalf of his mafter may.

The value of the goods is to be computed as they would
fell.

5. All indiétments upon the ftatute againft fervants em-
bezzling of goods delivered to them muft charge that they
felonioufly carried away, and not that they felonioufly zwsk
them ; for the carrying away is the offence. It does not ap-
pear however that the words *¢ carried gway” are technically
neceffary; and in Watfon's cafe the two firlt counts pro-
ceeded upon other words of the fiatate.

It is faid that the indiétment mull not'be vi et armis,
which according to the cafe in Cro. Car. 378. it ought to be;
but it feems well encugh to lay it either way,

The above {tatute however is but Jittle reforted to at this
day; for notwithftanding the inference which might at firft
fight be drawn from ir, it is a clear maxim of the common
law, that where one has only the bare charge or cuftody of
the goods of another, the legal pofiz{ion remains in the
owner, and the party may be guilty of trefpafs and larceny
in fraudulently converting the fame to his own ufe. Thus
a butler may commit Jarceny of plate in his cuftody, or 2
fhepherd of fheep. The fame of a férvant entrufted to felt
goods in a fhop. This rule appears to hold univerfally in
the cafe of fervants, whofe pofleifion of their mafter’s goods
by their delivery or permiffion is the pofliflion of the mafter
himfelf, Lord Hale indecd does not appear to fpeak with
his ufual clearnefs on this point: for he feems to make a
diftinétien in this refpet where goods arc actually delivered
or not by the mafter to the fervaut; that the latter is felony
at common law, but not the former without the aid of the
itat. of H. 8. Yet are not fheep delivered to 2 thepherd,
and plate to 3 butler? Or fuppeling a malter delivered a
new picce of plate with his own hand vto his butler, would
it make any difference in the law, {o that the purloining of
that particular piece would not be fclony at common law as
much as the reft, of which there was only an implied charge
given him ? That Lord Hale him{elf wavered in the opinion
jult alluded to i3 very plain; for after flating the cafe of 2

mafter’s

Larceny and Robbery.

{ By ww/ham. }

mafler’s delivering a bond to a fervant to receive the money,
ot goods to fell, and the fervant’s going away with the money;
which he fays is not felony at common law, becaufe the
money is delivered to him, nor by the fiatute, becaufe it was
not delivered by the mafter; he adds, and yet &y the very pay-
micnt of the money to thefervant to the mafler’s ufe, the mafler is by
law faid to be actually poffeffed of -this money: and if faken away
Jrom the fervant by a trefpafler or robber, the mafler may bave a
general ailion of trefpafi or aftion upsn the flatute of hue-and-cry,
It feems more reafonable and confiftent to confider that ftat.
in the nature of a declaratory law: and fo it was holden to
be by Gould J. in delivering the opinion of the Judges in
Wilkins' cafe. Suppofing this maxim to be well founded, it
leads to an important difference between the cafe of fervants
and others : for if there be a delivery of goods by a mafter to
his {ervant for a particular purpefe, and inftead of applying
them accordingly he embezzle the whole or a part, it amounts
to felony, although there be no evidence of a prior felonious
intent 4t the time he received fuch goods ; becaufe even after
fuch delivery to him the goods continued in the legal poffel-
fion of the mafter and not of the fervant; and therefore the
act of converting them fraudulently is in law 2 torticus
taking from the poflcllion of the mafter. But it is otherwile
in the cale of a legal delivery to any other than a fervant;
for then unlefs fuch delivery were procured by fraud,*and the
jury-find a previous felonions intent to convert the goods ex-
iflting at the time of the delivery, a {fubfequent converfion is
not felony ; usnlefs in thofe cafzs which will be pointed out
hereafter, where the privity of contradt is determined. '

I cannot do better than refer to the {feveral modern cafes
wherein the maxim of the common law touching larceny by
fervants has been fully recognized.

A carter going away with his mafter’s cart was holden
felony,

Francis Paradice was indited for flealing a bill of ex-
change of 1001. value, the property of William Periam. The
profecutor to whom the bill was indorfed was a draper at
Devizes, and the prifoner, who was his book-kceper on a
falary, kept his accounts, and received and paid money'for
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kim, but did not Tive in his houfe ; but came every day thees
to tranfaét his bufinefs. The profecutor delivered the bili
in queflion, with feveral others, to the prifoner, and ordered
Lim to fend them by that day’s poft, as he had often done
beforz, from the Devizes to the profecutor’s banker in Lon-
don, as cath to be accounted for to the profecutor. The
prifoner next day atked the profecutor’s leave to gotoatown
in the neighbourhood, which was confented to on condition
that he returned the next day by 12 o'clock. The prifoner
went to Salifbury, got cafh for the bill, which was indorfed
by the profecutor, and next by the prifoner; who was after-
wards apprehended at Exeter with part of the biils and the
money.  Gould J., before whom he was tried and copvidl-
ed, refpited judgment to take the opinion of the Judges whe-
ther this were felony or a breach of truft. In Eafter term
1766 all the Judges (except Lord Camden, who was abfent,)
heid it Jarceny, upon the principle that the poffeffion ftill
continued in the mafter.

Wiiliam Bafs was ipdicted for ftealing gauze of above
8ol. value of John Gatfea, The prifoner was porter to the
profecutor, (i his general employ), who delivered to him a
parcel containing the goods mentioned in the indi€tment to
carry'to a cuftomer, 1In his way he was met by two men
who prevailed upen him to go into a public houfe to drink
with thiem; where they perfuaded him to difpofe of the
goods, to which be confented.  One of the men then brought
a perfon who bought the goods, and the prifoner received
vight guineas of the money, ‘The queftion referred to the
Judges was, Whether this amounted to a felonious taking ?
It was further mentioned as an additional circumitance, that
the goods were taken out of the package in which they had
been delivered to the prifoner, and put info a bag at the
pubiic houfe.  In Mick. term 1782 ail the Judges held this
to be felony, becaufe the poffifion flill semained in the mafler,
That was the ground of the determination, not only as it
appears from the MS. cited in the margin, but alfp as the
cafe was- afterwards cited by Mr. Juftice Gould in giving
judement at the O, B, in Wilkins' cafe.

John Lavender was indifted for larceny at common law
of a certain fum of money hciong_ing to John ¥dmonds. The

prifonce

W ——

Larceny and Robbery.
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priloner was a fervant to Edmonds, who had delivered him
the money in queftion to carry to the houfe of one Thomas
Flawn, and there to leave the fame with him, he having
agreed to give Edmonds bills for the money in a few days.
The prifoner did not carry the money to Flawn as direted,
but went away with it, purchafed a watch and other things
with part, and parc remained in his pofieflion when he was
apprehended. Being found guiley, fentence was refpited
for the opinion of the Judges, whether this were a felony or
a breach of trult: and in-Eafter term 1793 all the Judges
held this was 2 felony, and that the laft point in Watfon’s
cafe above referred to was not law.  In Trinity term follow-
ing this cafe was again under the confideration of the Judges;
when they adhered to their former opinion: and fome faid

that the diftinétion between this cafe and Watfon’s, if there

were any, was, that in Watfon’s cale the money was not de-
livered to the prifoner to be paid {pecifically to any other
perfon ; butif the prifoner had laid out his-own money to the
fame amount in buying licences, it would have been a com-
pliancz with the order. He was commiflioned to merchan-
dize with the money. But they admitted that the diftin&ion,
if any, was extremely nice; and Buller J. thought there was
none: and recognized the cafe of R. v. Paradice before
Gould . as good law.

Ubpon an inditment for larceny of a bill of exchange for
1221, the property of R. Burkit and T. Fothergill, it ap-
peared that the prifoner was clerk to the profecutors, and had
the fole management of their cath concerns. He received
the bills and moncy remitted and due to his mafters, carried
bills to their bankers to difcount whenever he wanted cath,
made payments for freight and other fimilar matters, and
fettled the balance with his mafters every week. On the

14th Sept. 1795 the bill in quefion, dué the 17th, was re- ¢

mitted to the profecutors by the poft = and Mr, Burkit gave it
to another clerk to get it accepted, which he did, and then
Iaid it among other bills on his mafter’s dek. On the 16th
September the prifoner carried this and another bill to the
bankers, and it being obferved there that ncither of them
were indorfed by the profecutors, it was atked, 'Whether they

were 1o be entered fhort, or difcounted 7 The prifoner faid
Qo4 he
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he wanted mall notes and money for them, and that the
money muft be full weight and good, as it was for Mr, Bur-
kits particular ufe. On the fame day he ablconded with
the money he had thus received, and was taken under a
feigned name from on board a thip at Falmouth. It was
contended that this was only a breach of truft, the Lill hav-
ing come legally into his poffeflion ; not delivered for any
fpecific purpofe, but generally like all the other bills of his
mafters over which he had a difpofing power: that he had
a right to receive the money for the bill, though not to cen-
vert it when received to his own ufe; and therefore could
not be guilty of ftealing the bill itfelf : and it was likened to
‘Waite’s cale after mentioned, But Heath J. was clearly
of opinion that this was felony; and the prifoner was con-
victed and fentenced to tranfportation.

All that has been faid above relating to fervants is upon a
fuppolition that the goods purloined wegre received into the
mafter’s poffeilion before the altual taking by the fervant;
for if the mafter had no otherwife the pofleffion of them
than by the bare receipt of his fervant upon the delivery of
another for the mafter’s ufe, and the fervant have done no
aé to determine his original, lawful, and exclufive pofieflion,
as by depoliting the goods in his malter’s houfe or the like;
although to many purpofes and as againfl third perfons this is
in law. a receipt of the goods bythe mafier, yet it hasbeen ruled
ptherwife in refpeé} of the fervant himfelf upon a charge of
larceny at common law in converting fuch goods to his own
ufe: becaufe as to him there was no tomious taking in the
firft inftance, and confequently no trefpafs, as there is where
a fervant converts to his own ufe property in the virtual pof-
feffion of his mafter, whereof he has but the bare charge for
fpecial purpofes committed to him by fuch mafter. 1 fhall

. fubjoin {ome determinations to this purpofe previous to the

Foft. p+ 574

Soeans® cafe,
Kingiton Sp.
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adt of the 39G. 3. ¢, 85. in fome of which it has been con-
fidered what was evidence of a previous receipt of the goods
jnto the mafler’s poffeflion before the converfion of them
by the fervant.

John Spears was convidted on an indi@ment for ftealing
40 bulhels of oats of James Browne and Co. ia a barge on
the

Larceny and Robbery,
{ By whom.)

the Thames. Browne and Co. fent the prifoner with their
barge to Wilfon a corn meter for as much vats as the barge
would carry, and which were to be brought in loofe baitk.
The prifoner received from Wilfon 220 quarters in loofe
bulk, and § quartersin facks; the prifoner ordering that quan-
tity to be put into facks. The quantity in facks was after-
wards embezzled by the prifoner.  And the queftion referved
for the opinion of the Judges was, Whether this were felony?
the oats never having been in the poffeffion of the profecu-
tors; or, Whether it be not fike the cafe of a fervant recciving
charge of, or buying a thing for his mafter, but never deli-
vering it ? But they held that this was larceny in the fervant ;
for it was a taking from the aCtual pofleffion of the owner s
much a3 if the oats had been in his granary.

Another cafe of a fimilar kind was referved from the fame
affizes, which being ftated generally by Buller J. to be of the
fame defcription as the former, received the fame determina-
tion. That was an indi€tment framed on the ftat, 24 G. 2.
€. 45. for flealing five quarters of cats from a veflz) on the
navigable river Thames, the property of J. B. &c. The pro-
fecutors were cornfallors, and the prifoner was their fervant,
and had been employed by them many years, in fuperin-
tending the unloading of corn veflels. The profecutors J;
having purchafed 240 quarters of oats, on board a Dutch
veflel lying on the Surry fide of the Thames, of which the
five quarters ir queftion were part; while the corn meters
were in the at of unloading the oats from the Dutch vefiel
into the profccutor’s barge,the prifoner with another perfon
came zlongfide in a boat, and handed ten empty facks on
board the Dutch veffel, defiring that the facks might be filled
with oats and tied, {aying, they were going to be putinto 2n
up-country lug-boat. He alfo defired that the account of
the oats put into the {acks might be carried to the (core, and -
not a feparate account made of them. The reft of the oats
were loaded in loofe bulk into the profecutor’s barge, After
the facks were filled, the prifoner fent them away to another
place, where he fold them. The prifoner had never been
employed by the profecutors to fell corn for them, nor was he
suthorized fo to do. The prifoner at the enfuing Summer
aflizes received judgment of death; the Judges being of
<pinion that the conviQion was right. :

]
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In that cafe there appears to have been a tort committed
by the fervant in the very act of taking ; and the property of
his mafters in the corn was complete before the delivery to
Him ; and after the purchafe of it in the vefiel they had a law-
ful and exclufive pofiefion of it as againft all the world bot
the owner of {uch veflel,

It is different where the mafler has no otherwife any
property or pofleflion in the thing ftolen than by the delivery
to the fervant for the maiter’s ufe.

Joha Waite was indifted for felonioufly flealing fix Ealt~
India bonds, laid in one count to be the property of the Bank
of England, and inanothet to be the,property of a perfon un-
known, and laid to be againft the form of the fitatute, Tt
appeared that the bonds in queftion among feveral otherg
were paid into the Bank by the order of the court of Chan-

cery in feveral caufes, according to the direftions of. the -

ftat. 12 Geo. 1. e, 32. which makes the Bank accountable
for what is fo paid in; and that Waite was ene of the
cathiers, and was employed in tran{aQting this bufinefs, and
had given fecurity to the Bank for his integrity ; and that he
had given receipts for thefe bonds for the governor and com-
pany of the Bank of England. That it was the praftice of
the Bank, when any fecurities from the court of Chancery
were depofited there, for the direftors to lock them up in a
chelt in the cellar; but that the bonds in queftion were never
locked up in the chelt: but Wiaite, when he received them
from the court of Chancery, put them into his own defk,
and afterwards fold chem, and put the money into his own
pocket.

For the prifoner, it was argaed, that this was only a breach
of truft, and was not felony. For the ftat.21 H. 8. ¢. 7. which
makes it felony in fervants to take or embezzle their mafters’
money, does not extend to it. That the ftat. 15 Geo, 2.
¢. 13 had now made this felony; but that a@t having been

made fince the tranfaion in quedtion happened, thewed that

it was not felony before. The Judges Carter and Dennifon (a)
were clearly of opinion that this cafe was not felony; for

#3) Mr. Lexchs report of this cafe fays it was wied before Reynolds B,
the

Larceny and Robbery.
(By awhom.)

the bonds were received by Waite, and were never put into
the cellar as is ufual: fo that the poffeffion was always in
him, and the Bank had no pofleflion but what was the pof-
feflion of Waite, il they were brought down and placed in
the cheft in the cellar as ufual. Dennifon J. faid, that
though this might be fuch a poficflion in the Bank whereon
they might maintain a civil action, yet there was a great differ-
ence between fuch a pofieffion and a pofleflion whereon to
found a criminal profecution. The prifoner was acquitted,
Jofeph Bazeley was tried at the O. B. in February 1799,
on an inditment for ftealing a bank note of the value of
iool. the property of Peter Efdaile and others bankers in
London. It appeared in evidence, that Mr. Gilbert, who
kept cath with thefe gentlemen, fent by his fervant 1221 in
back notes and 151 in money, and amongft the bank notes
was the note in queftion. That the fervant delivered the
whole into the hands of the prifoner, who was a clerk to the
bankers, and as fuck autborized to receive and give a difcharge
Jor the fame; and that it was his duty to put the money re-
ceived into a till, and to place in apother drawer the feveral
bank notes which he might receive during the day, for the
purpofe of another clerk taking down and entering in a book
the particular defcription of each note. The prifoner gave
an acknowledgment to the fervant of having received thé full
fern of 1371, and put the money into the till; but inftead of
placing the remaining fum of 122l which he received in
bank notes into the drawer according to his duty, he kept
back the one of 100 ., for which he was indifted ; and only
delivered over thole to the amount of 221, The jury found
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quer-chamber in Eafter term 39 Geo. 3. before all the Judges,
except Afhhurft, Buller, and Heath, Js. who were ablent. The
arguments are in print, and therefore I {hall not detail them at
length in this place. Itis fufficient to oblerve, that on the part
of the prifoner it was contended tobe a breach of truft, and not
felony. And thele diftioltions were taken ; that Jarceny is the
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confent-and againft his will: breach of truft the mifapplication
of property which another by his own voluntary confent has
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refpeQl) the abtaining the pofleflion of the property of another
with his confent by fome contrivance againft which common
prudence cannot guard. Thatin'erder to conflitute larceny
the owner of the property muft be in poflefhon of it either
altually or confiru&lively. That here there was no actual
poffeflion, nor any conltrultive poffeflion as againit the pri-
foner. [In the courfe of the argument it was ftated and ad-
mitted that the prifoner had given his employers {ecurity to
account for what he reccived, and- againlt embezzlements,
And on the part of the prifoner this was likened to a cafe of
one Bull{a) who was indited for receiving his mafter’s
money. The profecutor' was a paftry-cook, and having oc-
cafion to Tufpect he was robbed by the prifoner, who was his
fervant attending his thop, he employed a cuftomer to come
to his thop, on pretence of buying fomething 3 and for this

purpofe he gave him fome marked thillings of his own, with .
which the cuftomer came to the thop in the abfence of the

owner, and bought goods of the defendant, Soon after the
mafter coming in examined the till where the defendant
ought to have depofited the money when reccived, and not
finding 2l the marked money there, he procured the defend-
ant to be immediately apprehended and fearched, 2nd the
feft of the miarked money was found upon him.  After con-
viction the point was faved by Mr. Juftice Heath ; and the
Judges on being confulted were of opinion that the prifoner
was not guitty of larceny, but only of a breach of truft; the
money never having been put in the till, and therefore not
having been in poffeffion of the mafter as againtt the defend-
ant. And Waite’s cafe before mentioned was very mainly
relied on, in order to fhew that this was a mere breach of
truft; confirmed as the do&tine there laid down had been
by the aéts of the legiflature in providing in future againft
embezzlements of that fort in the patticular cafe of the Bank,
by the aét of the 15 Geo. 2. ¢ 13. and by fimilar fiatutes

{#) Thomas Bull’s cafe, O.B. Jan. Sefl. 3797, cor. Hc:tl'l T s_nfl'af:crwn:!:-
before the Judges in Hilary term following. No rrgolar cafe in writing was laid
before the Judges ; but the circumftances were as Rated herej 2ad the prifoner,
who appears by the O. B. Seffions’ Papers to bare rectived fentence of tranfporta~
sion, was afterwards recommended for a pardon,  Pide 2 Lieach, glc. 5. C.

n

Larceny and Robbery.
(By wwhom.)

in regard to the Poft-office and other cafes. And the par-
ticular contraét between the prifoner and his employers was
alfo infifted upon, as diftinguithing this from the general cafe
of mafter and fervant.

During the argument Eyre C. J. obferved, that Charle-
wood’s cafe and other cafes of the fort turned upon the pof-
{eflion having been unlawfully obtained by the prifoner; but
that here there was no evidence to find fuch an originalinten-
tion to fteal, becaufe the pofleflion came to the fervant in the
ordinary courfe of his bufinefs, without any act of his own
for that purpofe.

For the crown, it was infited upon as a general rule, that
in the cafe of perfonal chattels the poffeffion in law follows
the right of property. That if by law the pofleflion of the
fervant were that of the mafter, which could not be denied,
then no compat between them to indemnify the mafter
could do away the operation of the law. That the cuftomer
did not mean to depofit the notes as 2 matter of truft in the
cletk’s hands; for they were paid in the banker's own
houfe, of which the defendant was only one of the organs ;
and therefore it was like paying money into the hands of the
bankers themfelves; and the al of receipt by the clerk eo
inftanter vefted the poffeflion in them. That in Bull’s cafe
the fervant had authority to fell the goods, 2nd was only ac-
coantable for their vglue; but the prifoner had no authority
to difpole of the notes which he received in the fhop, Bat
there could be no doubt ip that cafe, if the fervant had em-
bezzled the mafter’s goods out of his fhop it would have been
felony. 'That confidering this as a bailment, yet part of the
property being depofited in its proper place, the feparating
the other parr made it 2 felony, for the bailment was ertire.
‘That in Waite’s cafe there was a perfonal confidence repofed
in bim by the perfon making the depofit in the known au-
thenticated charalter of cafbier of the Bunk. The a& of par-
tiameot directing the depolit to be with the cafbier of ibe Bank ;
and therefore a delivery to him at any place would have been
fufficient, '

Lord Kenyon C. J. thereupon obferved, that the provifions
of that a&t would hardly warrant an inference that the depofit
was dire@ted to be made perfonally with the cafhier; but
merely with him as an officer of the corporation, who muft

' 34 afd

3573

Ch. XV1. §17.
By feruants.

——



574 Larceny and Robbery,
{By whom.)
C‘;ﬁ?‘:; S17 agk by their agents.  And Lord C.]. Eyre remarked, that the
money and bonds were to be paid 7o rhe Bank, though 2k«
cafbier’s receipt was to bea difcharge fo as to bind the Bank.

¥t was then faid that the 2@ was made pro majori cauteld.
Pidr ante.

Fgoonoy oo Afterwards on confultation among the Judges, fome doubt
ide Chipchale's . ]
cale, ante, 567, Was at firlt entertained ; bue at laft ali aflembled agreed that
:j:;a:?:s been it was not felony, inalmuch as the note was never in the
ence in the maf- pofleflion of the bankers ditinét from the poffcfion of the
::;safpl:!:\:rg:::’ defendant ; though it wonld have been otherwife if the pri-
taken by the  foner had depofited it in the drawer, and had afterwards
fi“b]:’f:i:’n;“ie;] taken it.  And they thought that this was not to be differed
Heath J. 0. B. from the cafes of Waite and Bull, which turned on this eonfi-
©8-1795  feration, that the thing was not taken by the prifoner out of
the poflefion of the owner: and kere it was delivered into the
pofleflion of the prifoner. That though to many purpoles the
note was in the a&ual pofit{lion of the mafiers, yet it was alfo
in the atual poffeflion of the fervant, and that pofielion not
to be impeached, for it-was a lawful one. Eyre C. J. alfo ob-
ferved, that the cafes ran into one another very much, and
were hardly to be diftinguithed.  That in the cafe of the King
v.Spears the corn was in the pofi ficn of the mafter under the
care of the fervant. And Lord Kenyon faid he relied much
on the att of parliament-refpecting the Bank not going fur-
ther than to prote&t the Bank. The prifoner was accord-
ingly recommended for a pardon.

§ 18. This decifion, however jult in leaning to the merciful fide
Stat. 39Geo. 33 on a doubtful quettion of law, having opened a door to the
¢ 35, againft . .
embersiements  oft alarming and extenfive frauds by fervants in general,
by ecvants, &c. and particularly in thofe inftances where from the very nature

of their employment they were unavoidably entrufted with
the receipt of large fums of money in commercial tranfac-

* tions, the legiflature thought it neccfary to interfere imme-
diately, and accordingly the declaratory a&k of the 39 Geo.3.
¢. 85. was paffed, intitled ¢« An 2@ to protect mafters
¢ againft embezzlements by their clerks or fervants ;7 which
Preamile, reciting that ¢ whereas bankers, merchants, and others,
*¢ are, in the courfe of their dealings and tranfaltions, fre-
« quently obliged to entruft their fervants, clerks, and -pera
¢ fons employed by them in the like capacity, with receiv..
“ ing, paying, negeciating, exchanging, or transferring,
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( By whom.)

maoney, goods, bonds, bills, notes, bankcrs drafts, and other C}:é;}}'::;u%:s'
valuable effelts, and fecurities: and whereas doubts have

been entertained whether the embezzling of the fame b-y

fuch fervants, clerks, and others, fo employed by their

malters, amounts te fclony by the law of England

and it is expedient that {uch offences thould be pu-

nifhed in the fame manner in both parts of the United

Kingdom;” enalls and declarer, that if any fgrvafzt f:;::;t:::odl;r::
or clerk, or any perfon.employed for the purpofe in Lomion any
the capacity of a fervant or clerk, to any perfon or per. Money or other
fons whomfoever, or to any body corporate or p.O]lt.ICk, mﬂ;r,sﬁonn}r’
fhall, by virtue of fuch employment, receive or take mt::) :;i»;:ﬁn; enly
his poficilion any money, goods, bond, bill, note, ba.nker § fiiiiﬁ?g}'ii;‘fﬁ
draft, or other valuable fecurity, or effelts, for or in the destmad £ have
name or on the account of his malfter or mafters, or em- Ile:;:in:t:?rame;
ployer or employers, and fhall fraudulently embezzle, fe- 7 o offend
crete, or make away with the fame, or any part thetreof 5 e ;g:]stﬁﬁ,m
every fuch offender fhall be deemed to have felonioufly convillion, be
ftolen the fame from his mafter or mafters, employer or _::E::dt';:?:f;nf-
employers, for whofe ufe or in whofe name or names, oron years.

whofe account the fame was or were delivered to or taken

into the pofleflion of fuch fervant, clerk, or other pcrf'on

fo employed ; although fuch money, geods, 'bondg bill,

note, banker's draft, or other valuable fecurity, was or

were no otherwife received into the pofieflion (s} of his or

their fervant, clerk, or other perfon fo em;?]oyc'd. z:&nd

every fuch offender, his advifer, procurer, ;Tldcr, oT abet-

tor, being thereof lawflly convidted or attainted, fhall be

liable to be tranfported to fuch parts bey?nd .thc feas. s

his majefty, by and with the advice of.' his privy council,

thall appoint, for any term not exceeding fourteen years,

in the difcretion of the court before whom {uch offender

fhall be conviéted or adjudged.”

{a} By fome blunder, in the fair copy taken from the eriginal drafc of the

a8}, a line has been here omitted which was in the ori_giml d.r.'ft prepared by
mylelf, - The words omitted are thofe which follow in Italics; ¢ although
fu‘ch money, &c, Wwas or were no otherwife received inte the poﬂ'ci’ﬁor} of J:u—b
€ mafler or maflers, employer ar employers, than by the afuil poffifion of his or ::t
¢ fervant,” &c. the infertion of which words will make. the !msu‘ag.aofu: e
legiﬂatdr_e, as to the particular occafion of paffing the oty more intefligible than
it is at prefent,

On
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Larceny and Robbery.
{By whom.)

Ona general indi@tment for larceny at common law, the
falls were, that the prifoner a fervant had flolen feveral ar-
ticles of wearing apparel from his mafter; and it was con-
tended on the part of the profecution, that under the above
atk there muft be judgment of tranfportation ; but Palmer
Serjt. who tried the prifoner, on the next day faid he had
communicated with Mr. Juftice Lawrence (the other Judge
on the circuit) on the fubject ; and they were both of opition
that in order to found a judgment upon the flatute the in-
ditment muit be fpecially dcawn, (o as to bring the cale
within it.

An inditment on the fame ftat. of the 39 Geo. 3. c. 83,
charged that John M‘Gregor after the 12th July 1799, to
wit, on, &c. at, &c. (he the faid J. M¢G. then and there be-
ing a clerk to G., 8. &c. and employed by them in the capa-
city of fuch clerk,) did by virtue of fuch his employment
receive and take into his poffeflion 300 L for and on account
of the faid G., 5. &c. the faid mafters and employers of the
faid J.MG. : and that hethe faid J. M¥G. afterwards, to wit,
on, &¢. at, &c. with force and arms, fraudulently and felo-
nioufly did embezzle and fecrete the faid 300l., againft the

. form of the ftatute, &c.  And fo the faid J. M*G. then and

there, to wit, on, &c¢. at, &c. with force and arms felonioully
did fteal, take, and casry away the (aid 3oel. from the faid
malters and employers of him the faid J. M*G., on whofe
accoynt the faid 300l was fo taken into the pofieflion of him
the faid J. M*G., bejng fuch clerk fo employed, and by vir-
tue of fuch his employment as aforefaid, againft the form of
the ftatute, &c. After convition it was moved in arreft of
judgment that the indiCkment was defeltive, inafmuch as the
money alleged to have been felonioufly flolen, taken, and
carried away by the prifoner was not exprefsly averred to be
the money of any perfon.  And the cafe was argued before
all the Judges (except Lord Kenyon and Heath J. abfent) in
Hilary term 1802 in the Exchequer-chamber.

On the part of the prifoner it was contended, that the
ftatute did not mean to make embezzling, eo nomine, a fub-
ftantive felony; but to declare that under certain circum-
ftances it fhould be adjudged larceny: the words being. that
¢ he thall be deemed to have felonioufly flolen the fame;”

which refers to a well-known c¢ommeon law offence; to
— e

Larceny and Robbery.
(By whom.)
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‘which alfo the doubts ftated in the preamble could alone re- cp. xvr, §18.

fer. ‘That confequently the inditment muft have all the

requifites of an indi@ment for larceny at common law, So

in the ftat. 1 Ed. 6. c. 12. the words * felonious fiealing

“ of horfes,” are ufed as defcriptive of larceny of horfes:

but it was never conceived that an indiment which merely

followed the words of that ftatute would be a fufficient de-

feription of the offence. So indi@ments on the ftatutes

8 Eliz. c. 4. 22Car.2. ¢.5. 384 W. &M c.g. I 1.

10 & 1t W. & M. c. 23. f. 1. 12 Ann. c. 7. and 24 Geo. 2.

€. 45. againft ftealing particular goods, or under certain cir-

cumftances, all purfue the fame form as to the requifite parts

of larceny at-common law. On the other hand it was con=

tended that the ftatute in queftion made the embezzling by

fervants in the manner flated a fubftantive felony, which

before was only a mifdemeanor, or breach of truft for which
the mafler had a civil remedy. ‘That it was therefore fuffi-
cient to follow the words of the aé as in other inftances

where new offences were created ; which differed from in-

ditments on ftatutes merely oufting the offender from clergy
in cafes which were before larcenies at common law. That
the Legiflature in this inflance meant to take in cafes where
the property being as it were in tranfitu it was diffcult to
afcertain in whom it was at the time of the offence commit-
ted : it therefore meant to relieve the profecator from the
neceflity of laying it to be in any particular perfon. That
at any rate no technical form of words was neceffary in
charging a thing to be the property of another; and that
here cnough was ftated to thew thar it was not the prifoner’s
own property, being charged to have been received by him
on account of bis maflers; which was tantamount to an alle~
gation of their baving a fpecial property init. In reply it
was urged, that if it were neceffary to allege the property in
any perfon, it mult be fo allegéd exprefily, and could not be
collefted by intendment. That the ufual form of indi@ment
in thefe cales was to charge that the prifoner took and car-
ried away the monics, &c. bring the proper mamies of the prefes
cutor,

Pp I'I‘hc

By feraants.
i————ik



578

Ch. XVI §18,

B] fﬂ'waku
et p—r

3 1g.
}‘.'*' RETUHET

potiec ivufin,

Ey of Fcers and
Fx zmn.l': of the

Fuzbef Englond.
LEREl N NS N

oz

Larceny and Robbery.
(By whom.}

The Judges at firlt entertained great doubt upon the cafe,
which ftood over for further confideration; and a difference
of opinion for fome time prevailed : but on the 25th of Feb.
1802 all the Judges (except Lord Kenyon and Rocke J.) met
at Mr. Juftice Heath’s, when they were of opinton that the
indifiment was bad in not alleging the money to be the
money of the profecutors.  That the ftatute made the offence
a larceny; and made the pofleffion of the fervant under fuch
circumitances the poffeflion of his mafters,

Tt may be obferved, that the ftatute in qucftion does not
upon this conftruction of it neceffarily exclude any other
punithment than that of tran{portation; but inafmuch as it
makes the offence larceny, and only provides that the of-
fender fhall be lable to be tran{;portcd for not more than
14 years, it appears to let in any other judgment, at leaft
of an inferior degree, to which larceny of the fame deferip-
tion is fubjected by any other law.

Servants employed in public trufts of high importance
have in-{cveral inftances been fubjelted even to capital pu-
nifhment for embezzlement of the things commitied to their
charge.

By the ftat. 15 Geo. 2. c. 13. £ 12. (which was before
adverted to as furnithing an argument in the cafes of
Waite (g} and Bazeley) it is enafled, that ¢ if any officer
« or {ervant of the Bank, being entrufted with any note,
s bill; dividend-warrant, bond, deed, or any fecurity, money,
« or other effets belonging to the faid company, or having
“ any bill, dividend-warrant, bond, deed, or any fecurity or
« effeQs of any other perfon or perfons lodged or depofited
¢ with the faid company, or with him asan officer or fervant
+ of the faid company, fhalt fecrete, embezzle, or run away
¢ with any fuch note, bill, “diwidend-warrant, bond, deed,
fecurity, money, or ¢ffells, or any part of them; bung

-
n

{#) The aét was paffed before the determinition fn Waite's cufe, though the
£2&t happened before the aft was paffed. The provifion in quettion is onc of mwmny
ether reguiations touching the Bank and its officersy wpon occafion of a loam
gracted by the Company o Guvernment,

« thereof

Larceny and Robbery.
(By whom.)

% thercof convifted, he fhall be deemed guilty of felony, and
“¢ thall fuffer death as a felon without benefit of clergy.”
The ftat. 35 Geo. 3. €. 66. £.6. and 37 Geo. 3. c. 46.

for making certain anouities created by the parliament of
Ireland transferable, and the dividends payable at the Bank.
of England, contain exaétly the fame provifions with refpect
to officers or fervants of the Bank “ entrufied with any
 note, bill, dividend-warrant, or warrant for payment of
any annuity or intereft or money, or any fecurity, money,
or other effeéls of or belonging to the faid governor, &c.,
ot having any note, &c. or other effeéls of any other perfon
 or perfons, body politic or corporate, lodged or depofited
¢ with the fuid governor, &¢. or with him as an officer or
¢ fervant, &c. in purfuance of thofe 2&s.”

It may perhaps be thought that the general words of the
ftat. 39 Geo, 3. ¢. 85. before fet forth extend to cover thefe
and other a&s of the fame kind, fo as to doaway the capital
part of the punithment therein prefcribed : but it is oblerve
able that the Legiflature coyld not have had fuch arepeal in
contemplation, becaule they recite that doubts had been en-
tertained whether the offences defcribed in the aék of the
39 Geo. 3. amounted tp felony by the law of England;
which doubts could never have attached on the cafes parti-
cularly provided for and exprefsly made felony by the als
now in queftion ; and they then proceed to enaét and declare,
that thofe offences fhall be deemed felony; 2 provifion alto-
gether nugatory in refpe® to the officers and fervants of the
Bank of England and other public companies, whole embez-
zlements were before ipecially inhibited and made fclony
withant benefit of clergy.

€@
4%
[

-

The fat. 24 Geo. 2, <. 11. 1. 3. enadls the fame provifion
with rcga:d to the officers and fervants of the South-Sea
company, in the {fame terms as are contained in the ftat.
15 Geo. 2. ¢ 13. {, 12,

By the Gat. 7 Gea. 3. ¢. 0. f. 1. re-enaing more largely
the provifiens of the § Geo. 3. ¢. 25. 1. 17. it is enalled,
that *¢ if any depaty, clerk, agent, letter-caxrier, poft- boy,
¢ or rider, ar any other officer or perfon whatfoever em-

Pp 2 & ployed
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Larceny and Robbery.
(By whom.)

¢ ployed in receiving, ftamping, forting, charging, carrymg,
¢ couveying, or delivering, letters, or packets, or in any
& other bufinefs relating to the poft-office, fhall fecrete, em-
¢ bezzle, or deftroy, any letter, packet, bag, or mail of letters
¢ which they fhall be entrufted with, or which fhall have
 come to their pofleflion, containing any bank note, bank
¢« poft bill, bill of exchange, exchequer bill, South-Sea or
s¢ Faft-India bord ; dividend-warrant of the Bank, South-
# Sea, Eaft-India, or any other company, focicty, or corpo-
¢ rationy pavy, or viftualling, or tran{port bill, ordnance
4 debenture, feamen’s ticket, ftate lottery ticket, or certifi-
# cate, Bank receipt for payment on any loan, note of al-
¢ {ignment of ftock in the funds, letter of attorney for re-
* ceiving annuities or dividends, or for felling ftock in the
¢ funds, or belonging to any company, fociety, or corpora-
% tion ; American provincial bill of credit, goldfmiths’ or
¢ bankers’ letter of credit, ornote, for or relating to the
* payment of ﬁloncy, or other bond, or warrant, draught,
¢ bill, or promiffosy note whatfoever for the payment of
¢ money; or fhall fleal and take any of the fame out of any
*¢ letter or packet that thall come to his poffeflion; every
¢ fuch offender fhall on conviflion be deemed guilty of
« felony, and fuffer death withaut benefit of clergy.”

Upon a conference of all the Judges in the cafe of Charles
Clay, in Eafter term 1784, they held it not to be neceffary
in order to ground a convition on the abovementioned fla-
tute that the perfon employed by the polt-office thould have
taken the oath mentioned in the ftat. g Ann. c. 10. {. 41. {a).

Shaw being indifted on thefe ftatutes was charged in the
1ft and 3d counts as a clerk employed in charging and forting
letters in the poft-office ; -and in the 2d and 4th, as a perfon
emploged in the bufinefs relating to the General Pofloffice. It
turned ont that he was only a forfery and not a charger of
letters ; and was therefore acquitted by order of the court

{a) Itis thereby enadled, that no perfon fhall be capable of exercifing any employ-
sueak relating to the poft-office, &c. wnlefs he thall have firft taken a centsin oath:
but no penalty is snnexed to the omiffion thereof. * The prifoner was acquitted on
the firft indiGtment on the fuppofed validity of the objedtion that be had not taken
futh oath; but as ather inditnents were pending againft him for the like offences,
it was thought neceffary to take the opiniop of the Judges on the poiar,

on

Larceny and Robbery.
(By whom.)

on the 1t and 3d counts, and found guilty on the other twe.
Whereupon it was objeted, that having been acquitted on
the counts charging him as a forter and charger, and a5 he emeame
did not appear to have been employed by the poft-office in
any other bufinefs than that of forting, which is one of the
employments particularly fpecified in the ft. 7 G. 3. he ought
not to have been conviked on the other two counts. And
of this opinion were all the Judges prefent, upon argument
before them at Serjeants’-lnn: but they inclined to think
that the jury might have convifted the prifoner on the 18t
and 3d counts, by a fpecial Anding that he was a {orter only.

Benjamin Willoughby was indifted on the flat, 7 G. 3.
¢. 50. for that he, being a clerk employed in the polt-office
at Birmingham in ftamping and charging letters, &c. ftole
and took out of a letter which was put into the office there
a ceriain warrant for the payment of money of the following
tenor;

Polt Bill.
N° 6127, Birmingham, 13** Febr 1983,
8ir W= Lemon Bt and C° Bankers, London.
“Pay 5 G= to' M’ Rich? Moore or bearer on Dem?
value rect Rob* Coales.
Five Go
ent! R. Moore.

"Fhe fa& of ftealing being proved, it was objeted, that
according to the true conftruction of the ftatute this was not
a warrant for the payment of meney, but a pa/? bill (a), note, or
bill of exchange, Aad the prifoner being found guilty, judg-
ment was refpited to take the opinion of the Judges., Ata
conference of the Judges in Eafter term 1783, Afhhurft J,,
Perryn B., and Buller J. doubted at firft whether this were a
warrant within the meaning of the a&. For the 2&t having
enumerated fpecific things, and bills of exchange being ex-
prefsly meationed, the words * other warrant” muft mean
fomething befides a bill of exchange, viz. warrants from fome
of the public boards for payment of money, which are fpeci-
fic things differing from bills of exchange ; and therefore as
this was a bill of exchange, the defcription in the indi@ment
was improper. But finally they admitted, that the cafe

Ppa could
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Ch. XV1. § 2». could not be diftinguifhed from R. v. Shepherd, Mich. 1781,
ﬁ;{} P:J’%f’;‘ i the where, in forgery, the indiCkment was laid in the fame man-
ner,and holdengood, And the othernine Judges were all clear
idetit, Forgery, (and the three finally appeared to be fatisfied) that the in-
diékment was well laid ; for though it was a bill of exchange,
it was alfo a warrant {or payment of meney ; it was a voucher
to the bankers or drawees, if genuine, for the payment: and
it might alfo have been laid to be a draught. Gould J. com-
pared this to Mitchell’s cafe, Foft. 119. where 2 warrant or
erder for payment of roneyor deliveryof goods was holden to
mean where a man has money or goods in the hands of an-
other, not where he dire@s them to be fupplied on credit:
and confidering this, whether as a bill of exchange or war-

Larceny and Robbery.
{ By whom. }

The note or other fecurity ftolen in the letter may be de-
fcribed generally in the indi@ment, as appears by the cafe’
of Miines aftermentioned.

In Sloper’s cafe, who was indifted an the fame ftatutes of
G. 3. the jury found fpecially that the prifoner was a perfon
smployed by the polt-office in ftamping and facing letters:
and that on the 26th October1771 he fecreted a letter which
came into his hands by virtue of his office, containing 2
iol. bank note; but that he did not open the fame, nor know
that the bank note was contained therein; but that Le fecreted
it with intent to defrand the. king of the poftage thersof,
which had been paid.  The prifonet remained; it is faid, in
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Ch. XVI, §22.
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———
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rant, it purported that Coales had money in the drawer’s
hands. Eyre B. faid it would be the fame if a dividend-
warrant of the Bank were made in the form of a bill of ex-
change. And they were of opinion that the indi@ment
might be laid either way.

Timothy Skutt, wko was a forter of letters in the pofl-
office, ftole two letters, each containing gs. 3d. in gold coiny
and being indi¢ted on thefe ftatutes, and the faét proved; it
was objected, that as the letters contained money, and not
any fecurity relating to the payment of money mentioned in
the alls, the cale did not fall within them: and the court
being of the fame opinion, he was acquitted on that indiét-
ment ; but was again indifted and convicted of grand larceny
for ftealing the money, and was tranfported. '

In Moore’s cafe it was holden upon . a conference by all
the Judges {except Buller J. who was abfent, and doubted)
that a letter-carrier fecreting half a bank note in one letter
on one day, and the other half in another on anether day, is
a fecreting within the fiat. 7 Geo, 3. c. 5o, The doubt wasy
whether fecreting in the fatute did not mean the original
fécreting, as taking does. But they diftinguifhed between
taking and fecreting 3 for after the prifoner had got poffeilion
of the [econd leteer, he feereted both. In shat cafc, one
count of the inditment charged the priloner with fecreting
favg certain Ietters before fent by the-poft, then containing
therein a certein bank.note ; to which alone the evidence
applicd. '

The

. G id,
Newgate {everal years for judgment, but it does not appear Fohege e

what judgment was given,

"This cafe feems to fall within one of the offences provided :a’}if H“{'“;"'
for by the 1gth claufe of the Rat, § Geo. 3. ¢ 25, after " P 3%
mentioned : but fome difficulty might have ‘arifen in bringing
it within the correfponding claufe of the 7 Geo. 3. ¢ 30,

{. 3. becaufe it appeared that the letter had not been deltroy-
€d, but was found in the prifoner’s cultody, -

It is further enafted by theflat. § Geo. 3. ¢ 25, L rg. 24,
that ¢ if any deputy, clerk, agent, lettergayrier, or other 15‘:;“ 3o €25
% fervant sppointed, authorized, and entrufted to take in Ewbwwing che
¢ letters or packets, and receive the poltage thereof, (hall ﬁ:ﬂ‘g;i;‘gf_'
¢ embezzle or apply to theit own ulz sny money of monies ters, oradwancing
« by him or them received with fuch letters or packews for ¢ ¥ #ofores
¢« the poflage thereof ; or {hall burn or aotharwifo defiroy irg for 1be fume,
7 — i Selony. .

any letter or letters, packet or packets by him,. &c. {0 taken 74, gowatrs
“ in or yeceived ; ‘or wha by virtue of their relpaclive offices &% pof- - 39.
¢ fhall advance the rates upon lertess or packets fent by the
¢ poft, and fhall not duly acesunt for the money by him, &c,

% received for fuch advanced poltage ;- every fuch olfnder,
¢ being thereof convifted, fhall be deemed guilty of
+ felony.” '

The wording however of the correfponding claife (. 3.}
in the ftar. 7 Geo, 3. c. 5o, varics very materially from the
foregoing, though it does not profefs in torms to repeal it
1t is bowever intitled ¢ An a&k to amend certain laws re-

Ppy - lating

-



584

B s &
Iy pevjons i 1.
ot sffice.

——

o, £, 38,

§25.
By maruface
turers.
15 Geo. 3. & $56-

Larceny and Robbery.
(By whem.)

. * lating to the revenue of the poft-office,” &c. and emaéls,

that ¢ if any deputy; clérk, agent, letter-carrier, officer; or
# other perfon whatfoever, employed in any bufinels relating
% to the poft-office, fhafl take and receive into hjs, her, or
¢ their hands or poﬂ'cﬂion any letter or letters, packet or
% packets, to be forwarded by the poft, and receive any fum
f¢ or fams of money therewith for the poftage thereof, fhall
s¢ after the firft November 1767 burn or otherwife deftroy
¢ any letter or letters, packet or packets, by him, her, orthem
¢ fo taken in, or reccived; or if any fuch deputy, clerk,
s¢ agent, letter-carrier, officer, or other perfon whatioever,
¢ fo employed, fhall advance the rate or rates of poftage
% upon any letter of Jetters; packet or packets, fent by the
¢ poft, and thall fecrete and not duly account for the money
¢ by him, her, or them received for fuch advanced poftage;
*¢ every fuch offender or offenders, being thereof convilled
¢ a5 aforefaid, fhall be decmed guilty of felony.”

With refpeét to other felonies touching the poft-office
which relate more to the things Rolen than to the perfons by
whaom fuch offences are committed, t'wy will be more pro-
perly treated of under the next head of inquiry; of what things
larceny may be committed,

By the ftat. 17 Geo. 3. c. 56, L. 1. pcr{ons employed in
the felt or hat, woollen, linen, fuftian, cotton, iron, leather;
fyr, hemp, flax, mohair, or filk manufa&ures, or in manuface
tures of the faid materials mized one with another, who fhalt
purloin, embezzle, fecrete, fell, pawn, exchangc, or otherwile
unlawfully difpofe of any of the materials with which they
are entrufted, whether wrought up or not; are pumihable in
a fummary manner before two ]uﬁ:ces ; who are directed, for
the firft offence to commit the offender to the haufe of cor-

. peQion or other pubhc pnfon, there to be kept to hard labour

not lefs than 14 days nor more than three months, and for.

any fubfsquent offence not lefs than thiee nor more than fix
months; and in either cafe may alfo in difcretion order the
party to be oncc'publicly whipped, And by L. 3. if any
perfon thall buy, reccive, accept, or take by way of gift,
pawn, pledge, fale, or eschange, or in any other manner
whatfoever from any fuch perfon before defcribed, fuch:ma-

terials,

Larceny and Robbery.
(By whom.)

terials, &c. they fhall on like fummary conviction for the
firlt offence forfeit not lefs than 20l. nor more than 40l. to 3
be appiied as therein directed, or on failure of payment thall -
be committed in like manner for not more than fix nor lefy
than three months, or committed for three entiredays andonce
publicly whipped ; for a fecond offence to be committed to
the quarter felljons, and on conviction thall forfeit not more
than rool. nor lefs than 5ol., or on failure of payment fhall
be committed to houfe of corredtion, &e. there to be kept
to hard labour not more than fix nor lefs than three months,
or for three entire days and to be once publickly whipped.
By L. 5. felling, pawning, pledging, cxchanging, or otherwife
yalawfully difpoling of any of the faid materials, knowmg
them to have been embezzled, &e. fubjelts the offender to
the fame pynifthment as the principal.

1 have referred to the above @tatute as the moft general in
its operation for withdrawing petty offenders of this defcrip-
tion from the cognizance of the ordinary tribunals, and fub-
)e&mg them to 3 fummary jurifdiction : but there are vari-
ous other ftatutes of the fame kind which are to be met with
jn Mr. Burn's Juftice of the Peace, touching larcenics by
particular deferiptions of the fame perfons,

It was doubted in Mary Raven's cafe whether a lodger
fraudulently purloining any of the furnitare in his lodging
were guilty of larceny, he having, as was thought, a kind of
fpecial property in the goods. And in Bex v. Meeres and
others, T. t W, & M. a majonty of the Judges determined
in the negative, And yet if it clearly appear that he took
the lodgings with intent to gain a better opportunity of rifling
theri, and to elude the law, there feems no reafon why it
{fhould not be felony at common law. And in the Jat-men~
tioned cafe, Rokefby and Ventris Js. concurred with the ma-
jority, becaufe no fuch intent appeared ; and all thought the

prmapal point deferving of very good conlideration. But
the ftat. 3 & 4 W. & M. c. 9. appears to have gone flill

further, by enalling and declaring, < that if any perfon or
¢ petfons thall take away, with intent to ftcal, embezzle, or
# pusloin, any chattel, bedding, or furniture, whu:h by con-

“ trad} or agrcement he or they are to ufe, oy thall be let to

1] him
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_ the ftat. 30 Geo. 2. ¢. 3. 25 explanatory of the word Lodger,

Larceny and Robbery.
{(By whom.)

4 him or them to ale in.or with fuch lodging’; fuch taking,
¢ embezzling, or purloining fhall be to all intents and pur-
 pofes taken, reputed, and adjudged to be larceny and fe-
¢ loay; and the offender {hall {uffer as in cafe of felony.”

But notwithftanding this is a declaratory as well as enaét-
ing law in the terms of it, yet the declaratory part of it muft
be confirued with reference to the preamble, and by which
alone it feems to be warranted{a}; and that recites that it was
a frequent pradtice ¢ to hire lodgings with on inteni to bave
* an opporfunity to toke away, embevzle, or purloin the goods and
€ furniture being in fuch lodgings.”

As to what thall be confidered as a lodging within the
aét 3 Charles Palmer was indited for fiealing {omic filver

7. fpoons of J. G. < in a lodying:heufe of the faid J. G. ler by

him to the prifoner, and to be ufed by the prifoncr with the
faid kdging-beufe.”” Another count deferibed the place as

lodgirgy, inftead of a Jidging-houfe, to which the evidence did |

not apply; the falt appearing to be, that the prifoner had
hired the whole houfe ready farnithed by che week: and i
was particularly agreed that he fhould make good every thing
which was miffing or injured (5). The fpoons ftolen by him
were let with the.houfe. After conviflion, fentence was
refpited npon a doubt whether the cafe were within the fla-
tate, which ules the word Jdging and not bdging-houfe ; and
the cafe, by defire of the prifoner, was argued before all the
Judges (except Afhhurft J.) in the Exchequer-chamber on
the 16th of June 1795. On the 25th of the fame month al}
the Judgea {in the ablence of Grofe ;) agreed that this wag
not a cafe within the aét of parliament. Eyre C. J. faid, it
was meant to apply to cafes where the owner had a poffef.
fion, and the lodger the ufe, and was made to cbviste a
doubt s to theowner’s poffeflion: and Buller ]. referred to

which gives a penalty againft onfeholders for not giving an
account of theit odgers to the affcflors of the land-tax, It was

glfe thought by fome that the agreement to make good what

fhould be mifing toak this cale out of the fatute.

{a} Except perhaps where the awser contiouing in the houfe may be (aid té re-
tdin the poffiffion of the futniture, and the lodger to have only the oz,
(5) There was alfe apother Sount for & codiseon. lacteny. '

Ay

Larceny and Robbery.
{ By whom.}

An indi&ment on this ftatute charged the prifoner with
ftealing of T. N. certain articles of furniture fpecified, * the
fame goods and chattels being in a certain lodging-room in
the dwelling-houfe of the faid T. N. there fituate, let by con-
tract by the faid T. N. to the {aid defendant, and to be ufed
by the faid defendant with the lodging aforefaid,” &c. After.
conviction, it was obje&ed in arreft of judgment, that the
indiCtment was defeCtive in not having ftated that the goods
were let af the time they were ftolen. But in Michaclmas-
term 1793 all the ]udges held the indi&kment fufficient. Mr.
Juftice Afhburft, in delivering the opinion of the Judges ar
the O. B. in the December following faid, that if the words.
¢ in the dwelling-houfe of the faid T. N.” were put in a
parenthefis, it would make the fenfe clear, and the averment
would be {ufficient; for then it would run thus, ¢ the fame
goods and chattzls being in a certain lodging-room (in the

dwelling, &c.) let by contralt, -&ec. and to be ufed by the

faid defendant with the lodging aforefaid.” And he obferved
that indi¢kments on this {tatute had always been drawn in
the prefent form.

The indi€ment on the {tatute muft alfo fet forth as well
the name of the per{on by whom, as of the perfon to whom
the lodgings were let.

4 Of what Things Larceny may be committed.

It muft be of goods perfonal, and not of chattels real, or
fuch as aré annezed to the frechold, unlefs it certain cafes
provided for by ftatute. For at common ‘law it is merely 2
trefpafs, and not a felony to take fuch things: the reafon of
which feems to bé, that thidgs annexed to the frechold, be-
ifig ufunlly mare difficult to remove, ate lefs Hable to be ftolen,
ahd. therefore need not be fecured by fuch fevere liwg as
mere perfonal goods require.  Wherefore nt larcény €an bé
comniitted of trees, grafs, hedges, ftones, of lead of & houfe,

‘o the like. But when once they dre fevered from the free-

hold, either by the owner, ot ¢ven by the thief himfelf, if
there be an interval between his fevering and taking them
away; fo that it cannot be confidered as one continned aét,
it would thea be felony to take them away. Thus of wood

cut,
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588 Larceny and Robbery.
(OF awhat Things.)

gjl 3“"; m cut, grafs in cocks, Rones dug out of a quarry, larceny may
mi(rm’g be committed. But feveral exceptions to the general rule

have been made by ftarute.

§ 28. By ftat. 6 Geo. 3. c. 36: f. 1, % Every perfon who fhall,
G’:f:‘ % in the night-time, pluck up, dig up, break, fpoil, or deftroy,

6 Geo. 3. ¢ 36 * OF carry away any root, thrub, or plant, or roots; fhrubs,
¢ or plants, of the value of 5s., and which fhall be growing,
¢ ftanding, or being in the garden-ground, nurfery-ground,
¢ or other inclofed ground of any perfon or perfons whom-

foever, fhall be deemed guilty of felony, and fubjeét to
¢ the pains and penaltics thereof : and the court before
¢ whom the trial is had fhall have authority to tranfport the
“ offender for 7 years in like manner as other felons, &c.
¢ And perfons wilfully aiding, abetting, or aflifting therein,
¢ or who fhall buy or receive fuch root, thrub, or plant,
roots, fhrubs, or plants; of the value aforefaid, knowing
the fame to be flolen, thall be fubjedt to the fame punifh-
ment as if they had fiolen the fame.”

6 3. 3. c. 48. Then by ancther ftat. of the fame feffion, (c. 48. I 3.)
3 ¢ Every perfon who fhall pluck up, or cut, fpoil, or deftroy,

"

-

£

+

“ or take or carry away, any root, thrub, or plant, roots,”

»¢ thrubs, or plants, cut of the felds, nurferies, gardens, or
s« garden grounds, or other cultivated lands, of any perfon
« or perfons, withont the confent of the owner ar owners;
¢ and fhall be convi@led thereof before one jullice of the
¢ peace, &c. thall forfeit for the firft offence not exceeding
€ gos.; for the fecoud offence not exceeding 5l.; and if
any perfon {o before conviGted fhall a third time commit
s the like offence, and fhall be thereof conviéted, fuch per-
¢ fon fo convited fhall for fuch third offence be deemed
# guilty of felony; and the court before whom fuch perfon
4¢ fhall be tricd fhall have authority to tranfport fuch perfon
¢ for feven years to any of his majecfty’s plantations in Ame-
% rica, in like manner as other felons are d:rc&ed, &c. by
# the laws of this realm.”

R.v.Hicheock  In the cafe of Hitchcock and Howe, eleven Judges prefent,

:';‘;g";‘g_gﬂi_ in Hilary term 1788, all held that the firft of thefe aéls is

Ler J. &2 Ms. mot repealed by the (econd; but th’éy fhall be confidered an
Sum. 225.

(5.C. z Teach, ON€ act, being paffed in the fume feflion. They faid it was
541.} . mere

-

-

-

Larceny and Robbery. 589
{Of what Things.)

mere accident-in what order the chapters in the ftatute book Cb.XVI.-§a8.
were arranged ;3 it depended on the will of the clerks of the g,‘:h‘: e

parliament ; and if the chapters were tranfpofed in this cafe,
there could be no doubt that the refult of the two alls :";‘:’mm”_
conftrued together wonld be, that if the property taken or de- getber, if the of+

ftroyed were of the value of gs., and the faét were done in the J:":‘L*; ";’f“:’:b"‘:
night-time, it was felony under the former ftatute ; but that in wafneaf‘ g5 it
all other cafes the offenice muft-be profecuted nnder the laft, /4

aft.  But that the court were not obliged to tranfport the

offender under the firft ad, but might pafs any other fentence

that could be paffed for a fingle felony. But by Buller ].

If the two ftatutes had been made in different feffions,

undoubtedly the laft would have been a virtual repeal of the

former.

With refpet however to the ¢ fealing and taking away, or sut. 13 Geo. 3.
¢ malicioufly pulling up or deftroying any turnips, potatoes, f'l‘“i?i‘”g —
¢ cabbages, par{uips, peafe, or carrots growing or being in pearocs, &',
¢ any garden, lands, or grounds, open or inclofed,” the J!""a"&"‘ ‘:,3;.
offenders are by the ftat. 13 Geo. 3. c. 32. fubjeCted on a diin.
fommary convittion befor¢ a jultice of peace to a fmall fine,
or int default thereof to -imprifonment in the houfe of cor-
re@ion. And the flat, of the 23 Geo. 2. as to the flealing
of turnips is repealed.

The like conftrution applics to another fubjet of larcény § 29.
contained in the foregoing ftatutes. By the ftat. 6 Geo. 3. Timber treet, &
. . : o . P - 6 Geo, 1. ¢ 16,
c. 36. % Every perfon who (hall in the might-time lop, top, »id: Lt teftion,

% cut down, break, throw down, bark, bam, or otherwife

- ¢ {fpoil or deftroy, or carry away, any oak, beach, afh, elm,

¢ fir, chefnut, or afp timber-tree, or other tree ftanding for

“ timber, or likely to become timber, without the confent

¢« of the owner or owners thereof firft had and obtained,

¢ fhall be decmed guilty of felonyand fubjeét to the. pains

“ and penaltics thereof. And the court before whom fuch

¢ offenders are tricd thall have authority to tranfport them

¢t for {even years in like manner as other felons, &e. And

# cvery perfon who fhall be wilfully aiding, abetting, or.afe giders and sbes-
¢ Gting in fuch cutting down, breaking, throwing down, " 9=

¢ barking, burning, or otherwife fpoiling or deltroying, or

H * carrying
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Ch.XVL §19. * €arrying awey any fuch ek, beach, &e. fhall be fubjelt
Timber trees; Fe. & 1o the faeme punifhment as if they had ftolen the fame.”

6Geo. 3.c.48. Them by the ftat. 6 Geo. 3. ¢.48. « Every petfon who

§30.
Lrad, iron, &fe,
wffined to build.
lﬂg 5o
% CGro. 2, ¢, 31,

¥ fhall wilfully cut or break down, bark, burn, pluck up, lop,
* top, crop, ot otherwife deface, damage, fpoil, or defiroy,
¢ or carry away any timber-trec or trees, or trees likely to
“ becomte timber, or any part thereof, or the lops or tops
# thereof, without the confent of the owner or owners firft
* had, or n any of the king’s foreits or chaces, without the
* confent of the furveyor, his deputy, or perfon entrufted
¢ with the care thereof, fhall on cenviction before one jul-
¢ tice of peace for the firft offence forfeit 2 fum not exceeds
* mg 20l &e.; for afecond offence not exceeding 30l. &c.
* And if any perfon, fo convifled, thall be guilty of the like
“ offtace a third time, and {lall be thereof convifted in like
¢ manner (a), fuch perfon fhall be deemed guilty of felomy,

% and the cpurt before whom he fhall be tried thall have

¢ authority to tranipert him for 7 years in likc manner as
% gther frions,” Xc.

Bell. 2. ena@s, that < all eak, beach, chefaut, walnut,
¢ afh, elm, cedar, &, alp, lime, fycamore, and birch ¢rees,
* fhail be deemed timber-trees within rhis at? To which
the ftat. 13 Geo. 3. c. 33. adds poplar, sider, larch, maple,
and hornbeam ; in the fame manner a5 if inferted in the IaB-
meationed act.

By ftat. 4 Gee. 2. ¢ 32. itis enacied, that % every peta
¢ {on who fhall fteal, rip, cut, or break, with intent tofieal,
¢ any lead, iren bar, iron gate, iren palifadoe, or iron zail
*¢ what{oever, being fixed (§) to any dwelling-honfe, out~

{#) Mr. Burn, £th vol. tit. Wood, L. 7. properly obferees, that the wards © i

** Iike mamner'™ hiere are inferted by miftake; for it could not be intended that 2

. juftiee of :peace houkl huve 2 power of tranfporcing a man, But he oblerves thee

-thve word enert srhich aficewards follows, -and which, a. it fesme iby ather pare of

the ity mirans the.affisgs or feffiony, implisadegsl thalMy jusy, Perhups thofe
words were intended only to mean &y the fike cvidence,

() Tn Hedge's cafe, O. B. May 1799, (veported in 1.Leach, 240. ) 1begneftion
farned oo Whether the 'window falfies flolen ‘were fixnd to the freehald? ang undes
the circumftenees tharo-fated it wan roled in-the negative. Fa-truth it g enly 3
femporasy Bleiing, #ude Befl, Pap. 236,

13 . L houfe,
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¢ houfe, coach-honfe, ftable, or other building ufed or occu- oh xvr. § 50.

« pied with fuch dwelling-houfe or thereunto belonging, or
€ to any other building whatfoever; or fixed in any garden,
¢¢ orchard, court-yard, fence, or ount-let, belonging to any
« dwelling-houfe er other building, (hall be deemed guilty of
s felony; and every fuch felon and felons fhall be fubjed to
¢ the like pains and penalties as in cafes of felony : and the
€ court by and before whom fuch perfon or perfons fhall be
¢ tried fhall have power to tranfport {uch felons for feven
“t years, in like manner as other felons, &c. All and every
« perfon who fhalt be aiding, abetting, or affifting in ftealing
¢ or in fuch ripping, &c. or who fhall buy or reccive any
¢¢ {ych lead, iron bar, &c. knowing the fame to be flolen,
«¢ fhall be liable to the fame punifhment s if he, the, or they
¢¢ had ftolen the fame; any law to the contrary notwith-
¢ ftanding.”

By the ftat. 21 Geo. 3. ¢. 68. intitled # an 2 to explain
¢ and amend” the former adt ; after reciting the fame, and
that ¢ the ftealing of copper, brafs, and bell-metal affixed to
¢« dwelling-houfes and the appurtenances thereto is not there-
& by exprefsly prohibited and made punithable,” enadts «¢ that
« al} and every perfon and perfons who thall fteal, rip, cut,
¢ break, or remove with intent to fteal any copper, brafs,
¢ bell.metal, utenfil, or fixture, being fixed to any dwelling-
¢ houfe, out-houfe, coach-houfe, flable, or other building
€« ufed or occupied with fuch dwelling-houle or thereunto
¢ belonging, or to any other building whatfeever, or fixed-in
¢ any garden, orchard, coort yard, fence, or outlet belonging
¢ to any dwelling-houfe or other building, or any iron rails

<« or fencing fet up or fixed in any {guare, court, or other

 place (f{uch perfon having no title or claim of title there-
*¢ to), thall be deemed and conftrued to be guilty of felony;
¢ and the court by and before whom fuch pezlon or perfons
v fhall be tried and convi€ed, thall, and hereby have power
# and authority to tranfport fuch felons for the term of feven
¢ years, in like manner as other felons are direfed to be
“ tranfported by the laws and ftatutes of this realm ; or to
% order and direét that fuch offender be kept and detained
¢ in prifon, and therein kept to hard labour for any time not
& excceding three years, nor lefs than one year; and within

# that

Lead, Iren, &t

affixed to build-

gy,
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Larceny and Robbery.
(OF what Things.)

' that time; if fuch court fhall think fic, fuch offender fhall
be once or oftener, but not more than three times, pub-
¢ licly whipped : and all and every perfon and perfons who
“¢ fhall be aiding, abetting, or affifting in ftealing, or in fuch
“ ripping, cutting, breaking, or removing any copper, brafs,
¢ bell-metal, utenfil, or fixture Axed to any dwelling-houfe,
¢ out-houfe, coach-houfe, flable, or other building, or fixed
¢ in any garden, orchard, court yard, fence, or outlet, be-
“ longing to any dwelling-houfe, or other building, or any
¢ iron rails, or fencing, fct up or fixed in any fquare, court,
“ or other place; or who thall buy or receive any fuch cop-
 per, brafs, bell-metal, utenfil or fxture, iron rails, or
% fencing, knowing the fame to he ftolen, fhall be fubject
“ and liable to all and every the fame punithments, pains,
* and penalties, as if he, fhe, or they had flolen the fame s
* although the principal felon or felons has not or have not
*¢ been convilted of ftealing the fame ; any law to the con-
‘ trary in any wife notwithftanding.”

In the cafe of Parker and Eafy, who were indifted on the
ftat. 4 Geo. 2. a majority of the Judges determined in Mich,
term 1782 that a church was within the meaning of the
words,  or ather building.”” It was there doubted whethrer
thofe words muft not be conftrued with reference to the fame
fort of buildings as were before expreffed ; particularly as the
fubfequent adk of the 2¢ Geo. 3. c. 68. intitled. an a& to
cxplain and amend the former, recites that the flealing of
copper, &c. aflixed to dwelling-houfes and the appurtenances
thereto was not exprefsly prohibited by that adt, &c.; which
latter ftatute being paffed in pari materid might be confidered
as explanatory of the other.  But Lord Mansfeld faid, there
was a great difference between bringing a cale within the
equity of an alt where it was not within the words, and
taking 2 cafe out of the meaning of an aé&k by an equitable
conftruétion, where it was within the words, That the firlt
ought never to be done in a criminal cale 5 neither ought the
fecond, if the cafe were in equal mifchief with others clearly
within the meaning of the a&. Thathere the words of the
alt comprifed the cafe in queltion, and churches were
equally within the mifchicf with dwelling-houfes. But all

the
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the Judges agreed that the property of lead fixed to a church ch. xvr. g1,
cannot be laid to be either in the churchwardens or in the ;:fj’r;’::;‘,ﬁ;_
inhabitants and parifhioners ; and it being fo laid here, the e—

convition was holden wrong.

In the cale of Hickman and Dyer, the indi@ment was for :-{;-ficokml;"
ftealing fo much lead belonging to the Rev. C. G., clerk, M,;,{s‘;; '
and then and there fixed to a certain building called Hendon ?Eﬁ[iﬁi:ﬁf-
church ;” the fecond and third counts were the fame, only 5:8)pt. 1. 5.
ftating the lead to belong the one to % J. B. &c. the church-
watdens of the parithj the other, to the inhabitants and pa~
rithioners.” In Eafter term 1785 the Judges, who had before
been much divided in opinion, all held the imdi@tment good
on the firft count (which laid the property in the vicar) Zid Watfon's
But many of them thought that the better way of laying the Clug:law. 391
cafe would be to allege the lead to have been ¢ fixed to a potdof the body
cestain building, being the parith church,” &c. without 21 :‘.l’c':’r".h "
ftating the property to be in any one, Buller J. thought
that charging it to be property was ablurd and repugnant;
property (in this refpect) being only applicable to perfonal
things ; and that it fhould only be charged to be lead affixed
to the church, or to a houfe belonging to fuch a perfon: and
that the allegation as to property in this indi@ment fhould
be rejefted as furplufage.

But where an inditment on the fame ftatute charged the John Davies
prifoner with ftealing iron rails fixed to a tomb in a church- 2;1;;?1\:12: -{::.
yard belenging to a certain building called Iflington church;
and laid refpelively to be the property of the vicar, church-
wardens, parifhioners; and of a perfon unknown ; and it ap-
peared that the tomb was not conneted by any building with
the church; all the Judges, on reference to them, held that
the offence laid was not within the ftatute.

John Senior was indi€ted on the Rtatutes 4 Geo. 2. ¢, 32, R.v. Senor,
and 21 Geo. 3. ¢. 68. for {tealing o window caferment madd O 3%t

1738, cor Geuld
of iren, lead, and glafs, the property of the Benchers of the ﬁ: g;":‘éﬁg
Middle Temple, fixed to a certain building, &c. The court g Aa;j:g::,j[:
held that the cafe was not within the als; for they do not fi’;‘:’ct"ssa'
mention 4 cafement. The prifoner was afterwards indicted for ’

a fimilar offence in the December feflions following before

Willon J. and acquitted on the authority of the above

cafe. .
Qq Robert
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25 Géa. 2.¢. 10.

Larceny and Robbery.
(Of wwkhat Thirngs.)

Robert Munday was indiQted on the ftat. 4 Geo. 2. ¢. 32.
for ftealing 200 cwt. of lead fixed to a houfe, &c. The pro-
perty was laid in different perfons. The houfe was to be
let, and the prifoner under a falfe defeription of his fituation
and place of refidence obtained pofleffion of it under a treaty
for a leafe of it for 21 years, which was agreed to be exe-
cuted : but immediately after he ftripped it of all the leaden
pipes, lead on the roof, &c.; and the jury found that he had
entered into the contract for the purpofc of getting a fraudu-
lent poffeffion of the houfe, and found him guilty of the
charge. On the cafe being referved for the opinien of the
Judges, the printed report ftates that no opinion was pub-
licly delivered, but the prifoner in May following had judg~
ment of imprifonment for two years in the houfe of cor-
redtion.

At the O1d Bailey in January 1775 one was indited on

the ftat. 4 G. 2. for ftealing lead, and found guilty to the .

value of 10d., and had judgment to be whipped ; by the opi.
nion of Afhhurft and Nares Js. and the Recorder; and af-
terwards Lord C. J. De Grey, Burland B., and Gould J.
were of the fame opinion.

By the ftat. 25 Geo. 2. c. 10. it is enaéled, that all and
¢ every perfon or perfons who thall unlawfully break, or by
& force enter into, any mine or mines, wad-hole or wad-
¢ holes of wad or black cawke, commonly called black lead,
or into any pit, fhaft, adit, or vein of wad, black cawke
or black lead, with intent to take and carry away from
thence any wad, or black cawke, or black lead, or fhall
unlawfully from thence take and carry away any wad,
s¢ black cawke, or black Jead ; although fuch mine or mines,
s¢ wad.hole or wad-holes, pit, thaft, adit, or vein, be not ac-

-

-

.« tuaily broken, or by force entered into by fuch offender or

« offenders; or fhall aid, abet, aflift, hire, or command any
# yperfon or perfons to commit fuch offence or offences as
aforefaid 3 that then, all and every fuch perfon or perfons.
¢ {hall be deemed guilty of felony: and it thall and may be
<« Jawful for the court or Judge, befcre whom any fuch per-
e« fon or perfons fo offending as aforefsid fhall be lawfully
# comvitted, to ovder {uch offender or offenders to be com-

mitted

Larceny and Robbery.
(OF what Things.)

¢ mitted to the prifon or gaol of the faid county, appointed

% for criminals, or to jome houfe of correion within the
* fame county, for a time not exceeding one year; there to
% be kept to hard labour during all the faid time, and to be
¢ publicly whipped by the commen hangman, or by the
“ mafter of fuch houfe of correYion, at fuch times, and at
¢ fuch places, and in fuch manner, as fuch court or Judge
¢¢ fhail think proper, Or it fhall and may be lawful to and
% for fuch court or Judge, or for any other {ubfequent court
¢ held at the fame place with the like authority as the for-
¢ mer, to order fuch offender or offenders to be tranfported
% to fome of his majefty’s plantations beyond the feas for a
“ term not exceeding feven years, as fuch court or Judpe
*¢ fhall think moft proper; and thereupon judgment fhall be
¢ given that the perfon or perfons {o convidted fhall be
 committed and whipped, or tranfported accordingly. And
¢ if tranfportation fhall be dire&ted, the fame fhall be exe-
 cuted in fuch manner a5 i3 or thall be provided by law for
* the tranfportation of felons. And if any fuch perfon or
¢ perfons fo committed or tranfported fhall voluntarily
4i elcape, or break prifon, or return from tran{portation be-
¢ fore the expiration of the time for which he, the, or they
¢ {hall be ordered to bz franiported, as aforefaid ; fuch per-
¢ {on or perfons being thereof lawfully convidted fhall fuffer
‘¢ death as a felon, without benefit of clergy; and fhall be
¢ tried for fuch felony in the county where he, the, or they
¢ fo elcaped, or where he, fhe, or they (Lall be appre-
# hended.” '

By ftat. 30 & 40 Geo. 3. ¢ 97, [ 5. © if any perfon
# fhall fteat or take away any coal, culm, or coak, wood,
¥t iron, ropes, or ledther, notexceeding the valac of ys. from

-
n~

* manufalturer or coal-dealer, or off or out of any boat,
barge, waggon, cart, or other carriage; or thall fteal or
*¢ embezzle any tools or implements ufed for cutting or get-
% ting coal, culm, or other minerals, not exceeding the value
‘¢ above mentioned; and thall on complaint of the owner
* or his agent be convilted before one or more jutices of
¢ peace,” ¢ he is fubjelted to certain penaltics, or im-

Qg 2 prifenment

-
-

any bank, yard, wharf, or other place, belonging to any §
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Larceny and Rubbery.
(Of what Things.)

prifonment in lica thereof or until payment: and no perfon
conviCted of any offence under this aét fhail be liable to be
profecuted for the fame offence under any other law. By
the fame ad, f. 4. “ Whereas miners often defraud each
¢ other by conveying away iron flone from one lieap unto
¢ another; if any perfon fhall take and remove any iron {tone
ot iron ore, with intent to defraud the perfon or perfons
who fhall have raifed the fame, he thall, on a fummary
conviction before a jultice of peace, be imprifoned not
* exceeding three months.”

€
ic

L1

As larceny cannot be committed of things real at common
law, neither can it be commijtted of charters or other written
allurances concerning the realty, becaufe they favour of the
fame nature ; or as fome writers fay, becaufe they are not in
themfelves of any value ; though Lord Coke and Staundford
give the fame rule as to the box or cheftin which theyare kept,
to which the latter reafon would not 2pply. Upon an indict-
ment for larceny, a fpecial verdi@t was found, flating that
the prifoner was guilty of privately taking away a parchment
writing value 1d. from the records of the Six Clerks® office,
purporting to be 2 commiffion under the Broad Seal ; (it was

2 commiflion for afcertaining the boundaries of two manots

purfuant to an order made in a caufe in Chancery; and this
was laid to be the goods of the king:) and another parch-
ment writing annexed thereto value 1d., purporting to be the
return to the faid commiffion, (which was laid to be the
goods of perfons unknown,) with intent to fteal the fame.
But the court were unanimouily of opinion, that as thefe
parchment writings concerned the realty, no larceny could
be committed of them.

By the ftat. 8 H. 6. c.12. f. 3. « It any record or parcel

*¢ of the fame, writ, return, panel, procefs, or warrant of

*¢ aitorney, in the king’s courts of Chancery, Exchequer,
¢ the one Bench or the other, or in his Treafury, be wil-
* lingly, ftolen, taken away, withdrawn, or avoided by any
¢ clerk, or by other pzrlon ; becaufe whereof any judgment
¢ ihall be revexfed ; fuch Realer, taker away, withdrawer,
“ or avoider, - their procurers, counfellors, and abettoss,

# thereof

Larceny and Robbery,
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“ thereof indifled and by procefs thereupon made thereof,

*¢ duly convifted by their own confeffion, or by inqueft {viz.
*¢ half of which fhall be of the men of any of the fame courts,
“ (i e. officers,) and the other of other men, (i ¢. of com-
¢ mon jurers) fhall be guilty of felony.” And the inquiry
fhall be before the Judges of the one or the other Bench.
"Though acceffaries before only are named in the ftatute, yet
there may be acceflries after by general conftrution of law.
This ftatute only extends to the courts exprefsly named, and
to the court of Chancery fo far only as it proceeds according
to the courfe of the common Jaw. And it does not extend
to the Judges ; becaufe clerks are firft named who are inferior
to them. Baut Judges in all cafes, as well as others in cafes
not made felony by the above-mentioned ac, are by the ftat,
8 Rich. 2. ¢. 4. to pay a fine to the king, and make fatisfac-
tion to the party, for falfely entering pleas, or rafing rolls,
or changing verdicts, to the difherifon of any one.

In an indi@ment on this flatute the offence muft be laid
to be done willingly as well as felonioudly.

The juftices of either Bench have a concurrent anthority :
they who firlt inquire fhall proceed, and need no fpecial
commifhion if the offence be committed in the county where
they fit. But if the offence be partly committed in one
county and partly in another, fo as not to amount to a com-
plete offence in either, the party cannot be indifted in ei-
ther for a felony, but only for a mifdemeanor. But though
the trial is to be by 2 jury of the defcription before deferibed,
yet the indiCtment may be found by a grand jury of either
or any defcription.

In order to make the flealing of goods felony, they ought
to have fome worth in themfelves, and not merely from their
relation to fome other thipg: and therefore. bonds, bills,
notes, and other fecurities, which concern mere chofes in
allion, were not the fubje&ts of larceny at common law ;
being of no intrinfic value, and not importing any property
in poflcffion of the perfon from whom they are taken. But
now by ftat, 2 Geo, 2. c.2g. f. 3. it is enaled, * thatif
‘¢ any perfon or perfons fhall fteal or take by robbery any
* exchequer orders, or tallies, or other orders, entitling

Qg3 + - *any
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“ any other perfon or perfons to any annuity, or fhare in any
¢ parliamentary fund, or any Exchequer bills, Bank notes,
 South-Sea bonds, Eaft-India bonds, dividend-warrants of
the Bank, South-Sea company, E. I, company, or any
“ other company, fociety, orcorporation, bills of exchange,
¢ navy bills, or debentures, Gold{miths' notes for the pay-
“ ment of money, or other bonds, or warrants, bills, or
¢ promiffory notes, for the payment of any money, being
the property of any other perfon or perfons, or of any cor-
% poration ; notwithftanding any of the faid particulars are
termed in law a chofe in a&ion; fhall be deemed guilty
of fefony of the fame nature, and in the fame degree, and
with ar without the benefit of clergy, in the fame manner
as it would have been if the effender had ftolen or taken
by robbery any othér goods of like value with the money

¢ due on fuch orders, rallies, bills, bonds, warrants, deben-
L]

-

»

~

-

[1

-

-

s tisfied ; and fuch offender fhall fuffer fuch punithment as
¢ he or fhe fhould or might have done if he or the had (tolen
s¢ other goods of the like value with the monies due on fuch
4 orders, &c. refpectively, or fecured thereby-and remaing
# ing unfatished.”

Though the ftatute mentions bank notes, &c. in the plo-
ral number, yet the ftealing of a fingle bank note is within
it, particularly en account of the words which follow,
¢ notwithftanding eny of thefc particulays may be termed in
« law a chofe in adbion,”

At 2 conference of the Judges in Fafter term 1781, Nares
J. mentioned that a perfon was convicked befere bim for
privately (kealing from the perfon of another-a pocket book
containing a note of the Briftol bank, figned by fome one on
behalf of himfelf and partners, promifing ta pay to the pro-
{ccutor or order 2 fum of money, but which the profecutor
had not indorfed. Al the Judges were of opinion that this
was a capital felony within the ftat. 22 Geo. 2. ¢. 25. which
makes the (tealing promiflory notes, &c. felony with the fame
confequences as goods of the like purported value: that this
was a promiffory note; and its not being indorfed was im-
material,

Mariz

tures, or notes, or fecared thereby, and remaining uofa-
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Maria Therefa Phipoe was indicted on the ftat. 2 Geo. 2. Ch. XVI. §37.

- . . ills, or-
c.25. for robbing John Courtoy in 2 dwelling-houfe, and 4.y wavers,

taking from him a promiffory note value 2000l., figned by s, &e.
. .
J. Courtoy againft the ftatute. In avother count the note —
Phipoc’s caie,

was laid 1o be the property of Courtoy. Itappeared in evi- 0.B. Mays+g5,
dence that the profecutor had been inveigled to the prifoner’s {7 GJ;‘:& I
houfe, where he was detained by force for three hours, and s, C. 2 Leach,

compelled under a menace of death to draw the promiflory ;;g'
erd 0ne Toat

note in queftion, {on a ftamped paper previoufly prepared by compeiled by du-
the prifoner) dated the 3oth of March 1795, for ?oool.,;fr:;;ﬁ”:;“:;e o
payable at two months to the prifoner or order; which the famped paperfe-
prifoner attempted to get difconnted the next day without{;‘ggﬁ:;‘v&{
fuccefs, and which was found in her pofleflion when the was ?""‘If‘,{“’" ‘;“,;
P g in time, an
apprehended.  After conviltion, a cafe was referved for the wf;ﬁdrm_r,iemu
opinion of the Judges, which was argued before them at Ser- ::c{,"f’: e

jeant’s-Inn hall on the 4th of Feb. 1796 and two objeltions Fealing ar robbery

were urged on the prifoner’s behalf,  1ft, That this was no ?f:f:ﬁ”;',;ff:b'

robbery within the ftat. 2 Geo. 2. ¢. 25. the note being of no f~ according to

value while in the hands of the prefécutor; and the {tatute jr;:::;r,,, :,:;-,;;j,;,

only extending to fecire valid exifting fecuritics in the pof- J::::j:i;ri;:bgﬂ

feflion of the party robbed. That nothing could be faid to-rused, w,r,.-c?mﬁ

be due on this note as the ftatute required. That the note % » 3;’:% :{

never was the propetty, norin the pofleflion of Couttoy ; the rhe band: of the

paper and ftamp being the property of the prifoner, and fiever ;:f’:u’;"{;{f‘

out of her pofleMion. That property implied dominion, sere, yer by

which Courtoy never had for a moment. That the prifoner :f:::’f;:‘;?-

had obtained the note by durels and'not by ftealing. 2dly, ffion; his fgna-

It was objedted that the indiCtment was bad, becaufe it ftated ;:;:f:';”}g P

the offence to have been committed againft-the form of the réh to @ paper

flatute, and not of the ftatutes, the ftat. 2 Geo. 2. ¢. 25. wiich f;:-:fj,:ff
1 1 i tranjaliion was

l:a?;g once expired, and been revived by the ftat.  Geo. 2. :L‘{;ﬁ‘ﬁlf“”f
To the firlt obje&ion it was anfwered, that the ftatute

intended to put the fecurities' mentioned therein upon' the

fame foot as the money they reprefented. ‘That property

confifting in the right of difpofing ; and Courtoy, having by

the means employed been deprived of the right of difpofing

of the 2000l: thereby transferred to the prifoder, had there.

fore been deprived of fo much property within the meaning

of the aft. That if the moncy had been a&tually received
Qq4 . upon
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Ch XVI. § 37, Upon the note, there could have been no doubt, and the fia-

fﬂ*{rjfjﬁ; - tute made the taking the fecarity as penal as taking the money

jalfies, &, ~ fccured. That for an infant the profecutor had both the

—————. poflcilion and the property of the note in him, and the pri-
foner was guilty of a trefpafs in taking it away from him.
Ags to the fecond objeétion, it was anfwered, that a ftatute
continuing or reviving another was not the ftatute creating
the offence, but that the offence was referable to the original
ftatete alone : and three feveral precedents were referred to
on this fubjelt; 1. The cafe of Robert Clark, who was
conviCted on an indi€tment at the O. B. Sept. 1791, for
ftealing money, goods, and a bank note. 2. The cafe of J.
Randal, convitted at the O, B. May 1492, for ftealing a note
in a houfe, and afterwards executed. 3. The cafe of Law-
rence Jones, convifted of the fame offence at the O&ober
Seffions 17933 in all which the indi®ments concluded
againft the form of the flatute,

Upon the firlt and. principal point there was a difference
of opinion amongft the Judges; nine of them expréfsly held
that the offence was not within the {tatute. Some of thofe,
amongft whom was Lord Kenyon, thought that the ftatute
was only intended. to protet exifting available notes in the
hands of the perfon from whom they were taken, and that this
note did not come within that defcription, being of no value
in the hands of the profecutor. Others inclined to think
that the note was of value from the moment it was drawn ;
bat that it never was in the pofivflion of the profecutor, but
continued all the time in the peflefiion of the prifoner herfelf,
by whofe durefs the profecator was compelled to make it,
And in particular Eyre C. J. oblerved, that the property
never exifted till the force, but arofe out of it; and there-
fore it was different from the cale of money. And admit-
ting that if the profecutor had brought the note in his
pocket, it would have been 2 cafe within the a&t, though the
note would not be ayailable while in his pofleflion (upon
which point he fhould have hefitated;) ye this was not that
cafe. Bat all the nine Judges confidered that the whole
tranfaftion was one continued aft, and that the note was
procured by durefs, and not by ftealing. One of the Judges
(Afhhurlt }.) who differed, thoyght that it was not a fingle

att;
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adt; but that there was a diftinguifhable interval between
the writing of the note and the adtual taking of it by the
prifoner, during which the profecutor had the poil:flion of
it; and that therefore it was taking from bhim an inftrament
of value within the meaning of the ftatute, as it would have
been available againft him in the hands of an innocent hold-
er.  On this ground alfo Macdonald C. B. doubted : and the
other Judge {Buller J.) was abfent.

Upon the fecond point it became unneceflary to give any
opinion. But thofe Judges who adverted to it thought the
form of the indiQment good ; and that the re-enafling (a)
flatute was the ouly ftatute in force againft the offence.

And fo it was afterwards exprefsly holden in the cafe of

William Morgan, who was convifted before Lawrence . at
Reading Lent affizes 1796, upon an indi@®ment for ftealing
Bank notes againft the form of the flatste. With which
Thomfon B. whom he confulted on the occafion declared
his coneurrence ; confidering the reviving Ratute as in effic&t
re-cpaéling the provifions of the expired law.

In the cafe of Sadi and Morris, which is elfewhere ftated
more at large, it was determined by all the Jud ges to be im-
proper to lay Dank notes to be chaitels; but it was alfo their
opinion that that word might be reje€ied as furplufage, if the
indi¢tment were in other refpedts fufficient. They were
there laid to be # the property and chattels” of 8. S. in the
count againft the receiver.

An indi€tment againft Richard Craven upon the ftat.
2 Geo. 2. c. 25. charged him with ftealing a cerzain note
commonly called a Bank note, of the value of 1l of lawful
money, &e. marked, &e. dated, &c. and figned by A. Hooper
for the Governor and Company of the Bank of England ; by
which {aid note the faid A. Hooper for the faid Governor,
#c. did promife to pay to Mr. Abraham Newland, or bearer,
o demand, the fum of 11, the faid note being the property
of one T. Y.; and the f3id fum in the-{aid note mentioned
and fecured, &c. then, &c. being due and unfatisfied to the
faid T, Y, the proprietor thereof ; againft the form of the

(a} 2 Hale 173. and Cro, Eliz. 350, which were cited, agree; but refer the
offence t the firf Rarute,

ftatute,
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Larceny and Robbery.
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. ftatute, &c.  After conviltion, on objeftion taken to the ge-
nerality of the defcription of the Bank note in the indiétment,
ail the Judges on reference to them in Mich. term 1801,
held the indiCtment ill laid; as in defcribing the property
ftolen to be 4 mote comimonly called a Bank note,” it did not
follow any of the deferiptions of property in the ftatute, and
in other relpedts feemed inaccurate.

Mr. Baren Perryn 1eported to the Judges, that W. Auftin
and J.King were indi€ted for ftealing a bill of exchange; and iz
appeared that when the bill was ftelen from the prolecutor
at Manchelfter, the names of John Halton and Luke Wigan
only were indorfed thercon ; but when it was negotiated by
the prifoner Auftin at Lemc&er, the name Thomas Watts was
added to the two other indcifers. It was objelted for the
prifoner, that this being an indi@tment in Leicefter, for zber
and there (tealing a bill of exchange, whereon the names of
John Halron and Luke Wigan were indorfed, it was not fup-
ported by évidence of a bill with the additional pame of
# atty indorfed thereon, at the time of the negotiationthereof
by the prifoner in Leicefter. But it was refolved in Eafter
term 1783 by all the Judges, that the addition of the third
name made no difference: it was the fame bill that was
originally flolen: and that therefore the prifoner was pro-
perly conviéted.

Peter Milnes was indiCted before Heath J. for ftealing in
a dwelling-houfe goods and chattels to the value of 335,
and alfo a promiffory note for the payment of one gainea,
and alfo one other promiflory nete for the payment of ﬁvc
guineas, all which faid notes were the property of 1. M.,
and were due and unfatisfied. The prifoner was conw&ed
and a queftion was refcrved for the opinion of the Judges,
Whether the prifoner were entitled to his clergy ? which: de-
pended on this, whether the notes were fufficiently defcribed
in the indiCtment ? At a conference in Mich. rerm 1800
many precedents were adduced of indi@iments drawn in the
fame general manner with refpe& te Baok notes and Bank
poft biils, fome of them alfo 1 1c1ud1ng private promiffory
notes.  And all the Judges held the ndidiment well laid,
and the conviétion proper.

The

Larceny and Robbery.
(OF what Things.)

The ftealing of feeuritics, money, or other effets of the
Bank of England by their ofhicers or {ervasts, was confidered
before,

In addition to the provifions before adverted to againff
embezzlements by officers and fervants in the poft office, it
is alfo further enacted by ftat. 7 Geo. 3. ¢ go. . 2, * that
4 if any perfon or perfons fhall rob any mail or mails, in
¢t which letters are fent or conveyed by the poft, of any let-
 ter or letters, patket or packets, bag, or mail of letters;
< pr fhall fteal and take from or out of any fuch mail or
& mails, or from or out of any bag or bags of letters fent or
# conveyed by the polt, or from or out of any poft-office or
“ houfe or place for the receipt or delivery of letters or
¢¢ packets {ent or to be fent by the poft, any letter or letters,
# packet or packets; although fuch robbery, ftealing or
¢ taking fhall not appear or be proved to be a taking from
s the perfon, or upon the king’s highway, or to be a robbery
* committed in any dwelling-houfe, or any coach-houfe,
¢ ftable, barn, or any out-houfe belonging to a dwelling-
 houle; and aithough it fhould not appear that any perfon
¥ or perfons were put in fear by {uch robbery, ftealing, or
# taking; yet fuch offender or offenders being thereof con-
¢ victed as aférefaid, fhall be deemed guilty of felony, with-
¢ out benefit of clergy.”

Embezzlements by perfons employed in the poft-oflice
have been before confidered.

Noah Pearce, intending to {teal the mail bags, went one
night about the ufhal time to the poft-office. at High»Wy-
combe, and pretending to be the mail goard, obtained from
the perfon who was there the bags of letters, which were
let down to him from ocut of the window of the polt-office
by a firing, from whence he took them, and immediately
made off. Being indifted on the ftat, 7 Geo. 3. and found
guilty ; all the Judges were of opinion in Hilary term 1793
that the conviCtion was proper on a count in the indictment
for ftealing the letters out of the poft-office, For his artifice |
in - obtaining the delivesy of them in the bag out of the
houfe wag the (ame as if he had actually taken them out
himfelf.

James
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James Howartt was indi€ted on the 2d feftion of the ftat.

7 Geo. 3. . 50. 1it, for ftealing out of the London bag fent
by the General Poft-office from London te Manchefler di-
vers letters fpecified; 2dly, 3dly, and athly, for ftealing the
Like letters refpectively out of the poft-office in M., and out
of a certain houfe for the receipt and delivery of letters fent
by the poft, and out of a certain place for the fame. It ap-
peared to be the duty of the clerks in the office to count the
letters and deliver them out to the letter carriers, of whom
the prifoner was one. That he contrived to obtain poffeflion
of fome of the letters before they were fo counted out to
him, and was detected with them in his pocke? in the letter-
carrier’s room, which is under the fame voof as the office,
feparated therefrom only by fome fieps. For fome time
previous there had been a great deficiency in the receipt of
the poftage, shough there was no complaint of the mifcarriage
of any letters : and from circumitances it appeared, and fo
the jury found when they convitted the prifumer, that he in-
tended to have delivered the letters, and only to have em-
bezzled the poftage. But in Mich. term 1795 the Judges
upon a conference (abfent Hotham B.) all agreed that this
was not a ftealing within the att. It was indeed at firft
fuggelted by two of the Judges in the courfe of difcuiling
the poiut, that ina{much as the a&t of the prifoner deprived
the crown of its lien, though there were no intention to de-
fraud the true owner, it was as much larceny as ftealing from
a pawn-broker ; and that the claufe in queftion was pobtive,
without adverting to the view with which the a&t was done.
On the other hand it was obferved, that the two firft claufes
refpefled the fafe carriage of letters,and icemed to be confined,
as appeared further by the preamble, to a taking to the preju-
dice of the owner. That the third claufe was for the protec.
ticn of the revenue, which though it did not reach this
ca{e went to fhew, that the legiffature did not mean to prote(t
the revenue by the antecedent clanfes. That if the letters
had been {o taken by thofe to whom they were direéled, it
would not have been within the claufe in queliion of the act-
Though if it were a queftion of larceny at common law, it
would be equally larceny in the owner. But at any rate,
this was an indi@ment on the ftatute, and not for taking the
i§ goods

Larceny and Robbery,
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poods of fuch an one, as was charged in an indi&tment for
ftealing the goods of a bailee ; and therefore all agreed that
the conviftion was wrong on the finding of the jury on this
indi&tment.

In a profecution on the flat. 7 Geo. 3.¢. 5o. f. 1. againft
one employed in the bufinefs of ths poft-office as a pofi-boy
and rider in carrying letters, &c. for fecreting and ftealing
certain bills of exchange contained in a letter fent by the
poft, which came to his poffeflion in his fuid employment;
it is no variance to defcribe in the indictment fuch letter as
one “ to be delivered to perfons ufing in trade the name
and firm of Mefrs. B., N., and H.; which word 3effs. was
frequently added to their addrefs in the dire@ion of letters
and other papers received in bufinefs; though they them-
{elves in drawing or indorfing bills, making out invoices, and
the like, wrote themfelves B., N., and H., without ever add-
ing Meffrs. as part of their firm.  For if they accepted bills,
direCted to them in that manner, it would be a ufing of that
firm. So it is fufficient to allege in pare defcription of the
bills fo fecreted and ftolen, that they were fidfiribed by A. and
B., without faying that they were drawn or made by them.

Thomas Thomas was indifted on the ftat. § Geo. 3. c. 25.
f-18. and 7 Geo. 3. c.50. . 2. Firft for robbing the mail
in which letters were fent by the General Polt from Briftol to
London of one letter directed, &c. againft the formof the ftat.;
and 2dly, for ftealing and taking out from out of a certain bag
of letters, called the Briftol bag for London, then and there
fent by the poft from Briftol to London, one letter direCied,
&ec. Both thefe offences were charged to have been com-
mitted in the county of Middlefex ; and the trial was had at
the Old Bailey. It was proved that the Briltel bag was put
with the reft in the mail box at Briftol; that the prifoner
on the fame night went on the outfide of the mail coach
from Briftol to London ; and that fome part of the way, in
the countics of Wilts and Berks, he fat on the guard's {eat,
from whence he was cnabled to open the mail box in which
the bags were, and take out fome of its contents. That he
rode upon the coach box the reft of the journey, and Ieft
the coach at Hyde Park Corner. There was no doubt of
the falk.of the prifoner’s having taken the letters out of the
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mail bag, the feal of which had been broken, and the con-
tents of fome of the letters were traced to him; but it was
objected that there was no evidence to prove the offence to
have been committed in Middlefex, but on the contrary
either in Wilts or Berks. To this it was anfwered, that
the offence was not complete till the prifoner had guitted the
coach, which was in Middlefex; or at any rate, having
poffeffion of the letters there, it was a new taking and of-
fence in that county. The jury found the prifoner guilty,
and that the letters were not taken out of the bag in Middle-
fex, but in one of the ather counties. But upon reference
to the Judges in Hilary term 1793, they held the conviction
bad; the offence not havipg been proved where it was
laid.

It may be remarked upon the above fatutes, that they
do not make the flealing of letters generally a capital of-
fence, but the ftealing them from the places particularly
fpecified ; which is a definite a&, local in its nature, and
cannot be extended by confiruction to a new taking in every
county in which the thing {tolen is conveyed, as in the cafe
of fimple larceny.

It is gengrally faid that Jarceny cannot be committed of
that whercin none have any determinate property, as of
treafure-trove, waifs, &c. till (eized. The fame was faid
of wrecky but now the legiflature have by 2 moft juft and
bumaane ftatute (26 Geo. 2. c. 19.), protefted the owners
of property in this {tate againft the odious plunderers of it.
And indeed there feems to be fome incorre@uels in the ge-
nerality of the pofition with refpe€t to the other things
mentioned.  As waifs, treafure-trove, &c. the lord has no
determinate property in them till {eizure; but the true
owner, theugh unknown, who has loft or been robbed of
the things themfelves, has fiill a property in them. Pulton
therefore affignis the uncertainty of the true owner, as the
reafon why they are not the fubjet of larceny; a reafon
which, though not trug to the full extent of it, does at leaft
imply that if the owner be known, larceny may be com-
mitted of them. Where indeed the circumftanees of the cafe
furnifh a prefumption of an intended dereli@ion of fuch

property
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property on the part of the owner, there no larceny can be
committed before feizure by the lord, becaufe the taking is
not invite domino.

It is however certain, that larceny cannot be committed
of fuch animals in which there is no property, as of beafts
that are fere naturx and unreclaimed ; {uch as deers, hares,
and conies in a foreft, chafe, or wartren; fith in an open
tiver or pond; old pidgeons out of the houfe ; or wild fowls
at their natural liberty : although any perfon may have an
exclufive right ratione loci aut privilegii to take them if he
can in thofe places. Bat if they are dead, reclaimed, and
known to be {o, or confined and may ferve for food, it is
otherwile even at common law. For of deer {o inclofed ina
park, which may be taken at pleafure; fith in a trunk or net,
or as it fhould feem in any other inclofed place which is
ptivate property, and where they may be taken at the plea-
fure of the owner at any time ; pheafants or partridges in a
mew ; young pidgeons, or old ones when {but up; young
hawks in a neft, and even old ones, or falcons reclaimed and
known by the party to be fo; larceny may be committed.
The fame a5 to peacocks: fo of fwans marked and piniened,
or {w2ns unmarked, if tame, kept in a mote, poud, or pri-
vate river: but'if they range out of the royalty, it is no felony
to take them though marked, becanfe it cannet be known
that they belong to any pexfon. Nor can larceny be com-
mitted. of the epgs of thefr, or of hawks; becaufe the ftat.
11 H. 5. c. 17, has appointed 2 Jels punifhment, namely,
fine and imprifonment. But the ftealing a {tock of bees
feems to be admitted to be felony. :

John Rough being convidjed on z2n indictment for fealin
a pheafant, value 405., of the goods and chattels of H. 5.5
all the Judges on a fecond conference in Lafter term 1379,
after much debate and difference of opinion, agreed that the
conviction was bad ; for in cafes of Jarceny of animals ferz
nature, the indiftment muft fhew that they were either
dead, tame, or confined ; otherwife they muft be prefumed
to be in their original ftate; and that it is not fufficient to
add ¢ of the goods and chattels” of fuch an one.

By
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By ftat. 1 H. 7. c. 7. the unlawful hunting in any foreft,
patk, or warren, being private property, in warlike array,
by night, or with painted faces, &c. was made felony.
But the ufe of that ftatute, which feems principally to have
been levelied at public difturbers of the peace, is fuperfeded
by the more general law of the g Geo. 1, <. 22. ¢ whereby
¢ If any perfou or perfons, being armed with fwords, fire-
“ arms, or other offenfive weapons, and having his or their
¢ faces blacked, or being otherwife difguifed, fhall appear
“ in any foreft, chafe, park, paddock, or grounds inclofed
¢ with any wall, pale, or other fence, wherein any deer
* have been or fhall be ufually kept, or in any warren or
¢ place where hares or conies have been or fhall be ufually
 kept; or in any high voad, open heath, common, or
* down; or thall unlawfully and wilfully, hunt, wound,
¢ kill, deftroy, or fteal any red or fallow deer; or unlaw-
¢ fully rob any warren or place where conies or hares are
¢ ufually kept; or fhall unlawfully fteal or take away any
¢ fith out of any pond or river; or if any perfon or perfons
¢ (i. e. whether armed and difguifed or not,) fhall unlawfully
¢ and wilfully hunt, wound, kill, deftroy, or fteal any red
 or fallow deer, fed or kept in any places in any of the
¢ king’s forefts or chafes, which are or fhall be inclofed
% with pales, rails, or other fences, or in any park, pad-
« dack, or proundsinclefed, where deer have been or fhall
¢ be ufually kept,” &c.

¢ Or fhall forcibly refcue any perfon being lawfully in
¢ cuftody of any officer or other perfon for any of the of'
% fences before mentioned,” &c.

¢ Or fhall by gift or promife of money or other reward,
¢ procure any of his majefty’s fubjeéls to join him or them
 in any {uch unlawful alt; every perfon fo offending, be-
¢ ing thereof lawfully convi€ted, fhall be guilty of fclony
st without benefit of clergy.”

By f. 2. and fubfequent feftions, provifions are made for
attainting fuch offenders not furrendering themfelves on
proclamation, as therein dire€ted ; which will be fet forth
elfewhere.

By f. 14. < Every offence committed contrary to this act,
“ fhall and may be inquired of, examined, tried, and deter-

“ mined

Larceny and Robbery. €og
(Of what Things.)

“ mined in any county within England, in fuch manner ch. XVL{. 4.
“ and form as if the fatt had been therein committed.” Do
Corruption of blood, &c, is faved.

But that part of the claufe which relates to the unlaw-
fully and wilfully huating, wounding, killing, deftroying,
or {tealing any red or fallow deer in any foreft, chace, or
inclofed places, where deer have been or fhall be ufually
kept, {not being armed and difguiled,) was holden by all the
judges in Davies’ cafe to be repealed by ftat, 16 G. 3. ¢.30. 146, 4. . g0.
which punithes the firft offence with a pecuniary forfeit- 1:1-1:11- ?;;i;s.
ure {(a); and then enaéls (f. 1.} ** That if any perfon or per- ps. Could ad
¢ fons, after having been conviCted of any of the aforefaid Butler Js.

. . . (S. C. 1 Leach,

% offences, fhall offend a fecond time againft this alt, by zc6.)
“ committing any of the aforefaid offences; fuch fecond
¢ offcnce, whether it be the fame as the firft offence, or be
¢ any other of the aforefaid offences, thall be deemed and
¥ adjudged to be felony,” and the offender, on conviftion by
indi@ment fhall be tranfported for feven years. Confonant Thomas Heah's
to the above conftru&ion, no indi@ment lics for deer-ftealing ;‘,ﬁ:m‘;
in the firft inftance, although it be laid thatthe deer was re- ;:go =f=:]rl“':l::=
claimed. And though the ftatute only mention red or fallow _]ud;:._ M5.

deer, yet the crofs breeds, fuch as what is called a baftard me- J e

-

() That at, {the 16 G. 3. ¢. 30.) reciting that the Ratotes then In force for
the difcavery and punitbment of decr Nealers are numerous, and maay of them in-
effectual ; and chat the purpoles thereby intended might be better effelted if fuch
as are found defeftive were repealed, and the good provifions thertin contained,
together with fuch further provifions as may be expedicnt, were reduced into dme
at; then ehafts, <€ that if any perfon fhall courle or bunt, or fthall take in any
s flip, noofe, toil, or faare, or thall kill, wound, or deftroy, or fhali thoot at
s¢ or otherwife attempt to kil!, wound, or deftroy, or fhall carcy away any red or
«¢ fallow deer, in any forett, chace, purlien, or ancient walk, whether inclofed or
1 put, or in dny inclofed park, paddock, wood, or other inclofed ground whers
€¢ Jeer are, have been, or fhall be ufuilly kept, withaut the confent of the owner,
s pe without beiag duly anshorifed ; or fhall be aiding, abetting, or affifting there-
44 in or thereonto 5 every perfon fo offending by courfing, hunting, fhooting at of
# otherwife attempting 1o Kill, wound, or deflroy, or by siding therein or there~
“t unto, ihall forfeit for every fuch offence zal. and every perfon o offending by
“ killing, wounding, or deftroyiog, or by taking in any flip, noefe, toil, or
o foare, or by carrying away, or by aiding therein refpectively, fhall for every
% deer fo wounded, killed, deftroyed, taken, o¢ carried dway, forfeit 305
[doubling the penalty in cafe of a keeper or perfon entruftedi

The laft feion but one of the 38t repeals many flatutes or parts of them cons
cerning deer from 13 Ric, 2. to 70 Geo, 8. both inclufively, which are particu.
Jurly cnumeratéd ; bt the above flar, of 9 Geo, 1. is sot mentioned.

Rr - nald,
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Larceny and Robbery.
(Of what Things.)

nald, bred from a menald buck and a fallow doe, are within
the alt.

It has been juft noted that the flealing of fith out of any
tiver or pond by perfons armed and difguifed, or forcibly
refcning fuch offenders, or procuring fuch offence, is made
a capital felony by the flat. g Geo. 1. ¢. 22. DBut {ome-
thing more is required to be faid as to the taking of hth, in
addition to the provifion alrcady referred to in the black ack
reipeéting offenders of this defeription, armed and difguifed as
therein ftated. It has been doubted whether at common
law larceny can be committed of 6fh in a pond. It is

admitted that it may be if thiey be confined in a trunk or

net; becanfe they are then reflrained of their nasural liberty,
And it feemsdifficult not to extend the application of the fame
reafon to the cafe of fith in a pond ; the pond being private
inclofed property, and the fith lizble to be taken at any time
according to the pleafure of the owner. Lambert fays,
¢ fifhes in ftreamns and rivers are nullius bona, et occupanti
conceduntur: but he and others agree that it may be felony
to take them in a trunk, ftew, or pond: for a man hath fuch
a pofleflion of them, that by their reftraint they cannot with.
out help ufe their nature and forfuke him.” Soby Lord
Coke; Larceny may be commiued of fith in a trunk or
pond, becaufe they are not at their natural liberty, but as
it were in a pound. The cafe of Grey and Bartholemew was
a queflion between the heir and executor, which of them
thould have fith out of a pond. There it was adjudged that
the heir was entitled to them, upon the fame pripciple that
he thould liave deer in a patk. Hawkins confiders it as
clear that the taking fifh out of a pond is felony.

The ftat. 22 & 23 Car. 2. ¢, 25. was not calculated to
remove the doubt., That ftatute, reciring that whereas divers
idle perfons do betake themfelves to flealing, taking, and
killing of fi(h cut of ponds, pools, motes, ftews, and other
feveral waters and rivers, to the great damoge of tiie own-
ers ; enalls, ¢ that if any perfon fhall ufe any cafting cet, &c.
* or other net whatfoever, &c. or fhall take fith by. any
# means or device whatloever, in any river, ftew, pond,
¢ mote, or other water as aforefaid; or fhall be aiding or
¢ affifting thereunto, without the licence or confent of the

& Jord

Laréeny and Robbery.
{OF wwhat Things.)

" Jord or owner of the faid water ; and be thereof convill,
¢ &c. before any juitice, &c.; fuch offender in ftealing, tak-
¢ ing, or killing fith, fhall for every fuch offence give fuch
¢ recompence as the juftice, &c. thall appoint, not exceeding
¢ treble damages, and pay 10s. to the poor, &c”

In Rex v. Mallinfon Lord Mansfield faid that the offence
provided againft by this ftatute of Car. 2. is fraling Sifb -
taking and killing, in the intention of the aét, means {tealing,

Bot now by ftat. § G. 3. c. 14. « If any perfon fhall
¢ enter into any park or paddock fenced in or inclofed, or
% into any garden, orchard, or yard, adjoining or belong-
¢ ing to any dweHing-houfe, in or through which park, &c.
¢ or garden, &c. any river or ftream of water fhall run or
% be; or wherein fhall be any river, ftream, pond, pool,
“ mote, flew, or other water; and by any means or device
s¢ whatfoever thall fteal, take, kill, or deftroy any fith bred
% kept, or preferved in any fuch river, &c. withodt the con-
¢ {ent of the owner; or fhail be aiding or affifting therein
« s aforefaid 3 or fhall receive or buy any fuch fith, know-
¢t ing the fame to be fo ftolen or raken as aforefsid ; and being
# thereof indiCted within fix calendar months next after
s+ fuch offence or offences fhall have been committed, before
 any judge or juftices of gaol delivery for the county
¢ whercin any fuch park or paddock, garden, orchard,-or
¢ yard thall be; and thall oa Tuch indi&ment be by verdi&k
& or confelfion convifted of fuch offence, &c. the perfon
 or perfons fo convicted fhall be tranfported for 7 years.”

By f. 2. an offender difcovering and conviéting an accom-
plice is entitled to a pardon,

And by (. 3. * If any perfon fhall take, kill, or deftroy,
“ or attempt to take, kill, or deftroy, any filh in any river or
% fiream, pond, pool or other water, (not being in any park
% or paddock, or in any garden, orchard, or yard adj mnmg,_
¢ &c.} but in any other inclofcd ground, private property;”
he thall, on fummary convition, forfeit 5l to the owner, &c¢,

Anindilment againft John Hundfon on the ftat. 5 Geo, 3.
¢. 14- charged him with |.|.nla\|vfull,r entering a garden of
A.T. adjoining and belonging to her dwelling-houfe, in
which was a certain pond ufed for keeping fith, and without
A. T/s confent, with a cerrain net {iealing and taking out

Ry of
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of the faid pond a certain quantity of live gold and filver
fith, of the goods and clattels of the faid A, T., againit the form
of the ftatute. On cvidence it appeared that the pond out
of which the fith were taken adjoined to the houfe, and was
about twenty yards in length and ten in breadth ; that gold
fith and other fith were kept in it, which were ufually fithed
for with a hook and line. It was objected, that fith in an
open pond were fere naturz, unreclaimed, and not the pro-
perty of any particular perfon, as they were laid to be in the
inditment. In anf{wer to which a diftinétion was taken on
the part of the crown, that this was not an indi&ment for a
felony, but only for a mifdemeanor on the fatute (4}, though
the punithment dire€ted was tranfportation. In Eafter term

1781 all the Judges held the inditment good, the cafe being

fully brought within the ftat. § Geo. 3. without the allega-
tion that the fith were the goods and chattels of any perfon ;
and therefore that part of the indiCtment was {urplufage,
But if the indi¢tment had been at common law for felony,
At was the opinion of fome that it thould have deferibed what
fort of a pond it was, that it might appear on the face of the
indi¢tment that taking filh out of fuch a pond was felony.

In refpe& to conies, the flat. 3 Jac. 1. c. 13. enals,
¢ that if any perfon fhall in the night-time or by day wrong-
¢¢ fully or unlawfully break or enter into any park impaled,
* or any other {everal grounds inclofed with wall, pale, or
st hedge, and ufed or kept for the keeping, breeding, &c. of
* any deer or conies; and wrongfully or unlawfully fhall
¢ hunt, drive, or chafe out, or take ot kill any deer or co-
¢ nies within any fuch impaled park, &c. 2gainft the will of
# the bwner or occupicr, &c. of the fame, not having lawful
«« authority, &c.; and thereof thall be convifted at the fuit of
¢ thz king or the party grieved, he fhall be imprifoned three
« months, and pay to the party grieved treble damages and
¢ cofts, &c. and find {ureties for good behaviour for feven
¢ years, or continue in prifon till he does.” But this ex-.
tefids not to any geounds to be inclofed and ufed for conies
after the makiog of the all, without the king’sJicence, Nor
by . 8. to the hunting, chafing, or killing any deer or coni¢s
in the dap-zime : which contradictory provifion is noticed by

€a) Ttis ubfe: w:ble,.homer,thai the fatute wies the word Foal, h
&

Lorceny and Robbery,
(OF what Things.}
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the ftat. 7 Jac. 1. c. 13.and repealed as to deer, but prefcrved cn. XVL 4§ 4.

a5 to conies,

ies and barer.

———

The ftat. 22 & 23 Car. 2. ¢. 25. f. 4. enlarges the de- 22 225Cr 20

feription of the offence to warrens or grounds lawfully ufed
or kept for the breeding or keeping of conies, zlthough the
fame be not inclofed 3 and fubjeéts the offender to punifh.
ment on fummary conviction.

The flat. 5 Geo. 3. ¢. 14. enalls, < that if any perfon
t¢ fhall wilfully and wrongfully in the night-time, enter into
* any warren or grounds lawfully ufed or kept for the breed-
* ing or keeping of conies,. although the fame be not in-
¢ clofed, and fhall then and there wilfully and wrongfully
§ take or kill in the night-time any coney or conics againit
¢ the will of the owner or occupier thereof, or fhall be aid-
¢ ing or aflifting therein ; and fhall be convicied of the fame
¢ before jultices of oyer and terminer or gaol delivery;
# every fuch offender fo convitted, &c. fhall and may be
¢ tranfported for feven years, or fuffer fuch other leffr pu-
¢ nifhment by whipping, fine, or imprifonment, as the court
#¢ before whom fuch perfon fhall be tried fhall award.”
Provided (L. 8.) that conies may be killed or taken, &c. in the
day-time on the fes or river banks in the county of Lincoln,
fo far as the tide fhall extend, or within one furlong of the
faid banks, &c. ;. and (by f. g.) the perfon taking them {hall
not be obliged to make fatisfadtion for damage done by fuch
entry, unlefs the fame fhall exceed one thilling. The ebject
of this exception was to prevent the deftruction of the
banks by the increafe of conies.

By ¢ Geo. 1. . 22. ¢ if any perfon being armed and dif-
% guifed (as before ftated) fhall appear in any warren or
¢ place where hares or conies are ufually kept, or unlaw-
¢ fully rob any fuch warren, &ic. or {whether armed and
¢« difguifed or not) fhall refcue any perfon in cuftody for
¢ fuch offence, or procure any perfon to join him therein,
¢ he fhall be guilty of felony without benefit of clergy.”

- The general refult of thefe ftatutes appears to be, that by
fiat. 3 Jac. 1. c. 13. if a wrong-doer fhall huat, drive out,
take, or kill, any coney in the mght-umc in any inclofed
ground kept for that purpofe, which was fuch at the time
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.of pafling the a&t, or has become fo fince by the king’s. lis
cence, he may be profecuted for the mifdemeanor at the
afizes or feflions. By the ftat. 22 & 23 Car. 2. ¢. 25. . 4.
if he chafe, take, or kill any coney cither by day or night in
any ground ufed for keeping eonies, whether inclofed or not,
he is liable to be conviGted before a magiftrate. The ftat.
5 Geo. 3. c. 14. gives jurifdiftion to the juftices of oyer and
terminer and gaol delivery, where the offence of faking or
killing any coney is committed in the night, in any ground
ulieally appropriated to the keeping of them, whether inclofed
or not; and gives a difcretionary power of tranfporting the
offender. And if any fuch place where hares or conies are

kept be robbed at any time by any offender armed and dif- .

guifed, it is made felony without benefit of clergy by the
ftat. 9 Geo. 1. ¢. 22.

But there are fome animals which, though they may be
reclaimed, yet are confidered of fo bafe a nature that no
larceny can be committed of them ; fuch as bears, foxes,
moukies, cats, ferrits, and the like. And the fame rule ap-
plied to dogs; but now by ftat. 10 Geo. 3. c. 18. the fieals
ing of dogs is made punifhable upon convition before two
juftices.

Of domeftic 3nimals, fuch as fheep, oxen, horfes, and the
like, or of domeftic creatures which are fit for food, as hens,
ducks, geefe, turkeys, peacocks, &¢.; and alfo of their eggs,
larceny may be committed. Concerning fome of thefe par-
ticular provificn has heen made by fatute,

By flat. 1 Ed. 6, c. 12, f. ro. it is enalted, « that ne

* perfon or perfons who fhall be convited of felonioufly
¢ ftealing any horfes, geldings, or mares; or being indifted
“ or appealed thereof, and thereupon found guilty by ver-
¢ diQ, or (hall confefs the fame on arraignment, or will not
¢ anfwer direétly, or thall ftand mute, {hall have the benefit
 of clergy.” Therefore if the jury were to find the valne
to be 12d. or under, it would not be ¢apital, becaufe the party
in that cafe would have no occafion to pray clergy, This
ftatuee

3

Larceny and Robbery,
{ Of what Things.)

flatute however mentioning thofe animals in the plural num-
ber only, a doubt arofe whether it extended to the cale of
flealing a (ingle horfe, &c.; to remove which the ftat, 2 &
3 Ed. 6. c. 33. declares and enaéls, ¢ that all perfons felo-
“ pioufly taking or ftealingany horfe, gelding, or mare, fhall
% be put from their clergy in like manner and form as
* though they had been indi¢ted or appealed for felonious
¢ ftealing twa horles, two geldings, of two mares of any
% other, and thereupon found guilty by verdi@t, or confels
# the fame on their arraignment, or ftand wilfully mute.”
Though this ftatute mentions thofe offenders only who
fhall be convited by verdict or confeflion, or by ftanding
raute, or not diretly an{wering; yet it feems a reafonable
conftrudtion, according to Hawkins, to extend it to thofe who

fhall be outlawed or challenge above 20: becaule, fays he, &

it is general; that all fuch perfons fhall be put from their
clergy, &c. in fuch manoer asif they had been found guilty,
&c.; and if they had been found guilty, it is certain they
would have been oufted of. their clergy by the exprefs words
of the-ftat. 1 Ed. 6. c. 12. 1. 10, However the ftat. 3 & 4
W. & M. c.g. feems to extend to ouit all fuch offenders.
The ftat. 37 H. 8. ¢. 8. {. 2. was more particularly worded
than either of the aéts of Ed. 6. and mentioned * any horfe,
¢ axelding, mare, foal, or filley;” but this ftatute is repealed
by the general words of the Rat. 1 Ed. 6. c. 12. except fo
far as it is thereiu re-enalted. And as the words ¢ foal ar
¢ filly” are dropped in both the alls of Ed. 6. it has been

‘queftioned by fome whether they extend to a foal or filley

fo as to ouft.clergy. But yet. it feems that the words of
thofe acts are plain and general enough to include them;
and it is refining rather too much- to argue thofe words into
doubt from the over nicety of a prior ftatute which is fet

afide. '
~ The ftatutes of Ed. 6. extend not to take away clergy from

the accefluries before or after. But
By the ftat. 31 Eliz. ¢, 12. £ 5. (which regulates the
public fale of horfes) it is enacted, * that not only all ac-
s ceflaries before fuch felony, but alfo all acceflaries after
¢¢ (i. e. in horfe-ftealing) fhall be deprived of clergy, as the
« principal, by ftatute heretofore made, is or cught to be.”
Rraq | But
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But it muft be obferved that this ftat. extends only to fuch
perfons as were acceffaries in’ judgment of law at the time
the a&k was made, namely, acceffaries at common Jaw: and
therefore in Eafter term, 2 Ann. it 'was agreed by all the
Judges not to extend to one who knowingly received a ftolen
horfe, though made an acceflary after by the ftat. 3 & 4 W
&M cog.

By flat. 14 G. 2. ¢. 6. teciting ¢ that ill-difpofed perfons
* had made it a pralice fecretly in the night to kill fheep
« and firip off their tkins, 2nd then fleal the carcafes, leav-

¢ ing the fkins behind to prevent difcoveries; and alfo in
L

€ take out and fteal their inward fat, leaving their carcafes
¢ behind to prevent being difcovered,” &ec. enalls * that
% if any perfon orperfons fhall at any time felonioufly drive
¢ away, pr in any other manner felonioufly fteal one or
* more fheep or other cattle of any other perfon or perfons
¢ whatfoever; or fhall wilfully kill one or more fheep or
¢ other cattle of any other perfon or perfons, with a felo.
* nious intent to fleal the whole carcale or carcafes, or any
*s partor parts of the carcafe or carcafes of any ane or
* more fheep or other cattle which fhail he fo Lilled; or
« fhall afift or aid any perfon or perfons to commit fuch
*¢ offence or offences ; then the perfon or perfons guilty of
¢ any fuch offence, being thercof cotvicted, thall be ad-
s¢ judged guilty of felony without benefit of clergy.”

This ftatute, with refpedt to the words < other catile,
is explained by ftat. 15 G. 2. ¢, 34. which enaéls and de-
clares *¢ that the former ftatute was intended and thall be
¢ deemed to cxtend to any bull, cow, ox, fieer, bullock,
¢ heifer, calf, and lamb, as well as theep, and to no other
¢ cattle whatfoever.” :

Richard Cook was indifted for ftealing a cow.. It ap-
peared in evidence that she beaft was only two years and a
half old, and had never had a caify and that fuch female of
the cow kind;, however old, if fhe have never had a calf, s
always called a heifer, The Judges were all of opirion,
upon reference to them, thar ag the ftatute particularly
mentions cows and heifers, and the beaft flolen was not

fuch

-

like manner to kill theep, and then cut them open and .

Larceny and Robbery.
(Of awhat Tb:'ﬂgr.)

fuch as was defcribed in the indictment, the prifoner was
entitled to an acquittal.

Rawlins was indifted for ftealing fix lambs: and the faét
proved was, that the carcafes of the lambs, without their
fkins, were found on the premifes where they had been
kept, and that the priforer had fold the fkins, (which were
identified,) the morning after the offence was committed.

61y
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There was no count in the indi¢tment for killing with in- Jupained by pronf

tent to fteal the carcafe, or any part thereef; but as the
jambs muft have been removed from the fold, the jury were
dire&ted to find the prifoner guilty, which they accordingly
did. But a doubt occurring whether as the ftatute 14 Geo. 2.
c. 6. fpecifies felonionfly driving away, and felonioufly kill-
ing with intent to fteal the whole or any part of the carcafe,
as well as felonioufly ftealing in general, although there
muft, in fuch cafes, be fome removal of the thing, it did not
intend to make thefe different offences; the cafe was fub-
mitted to the Judges in Mich. term 1800, who all held the
conviction right; for any removal of the thing felonioufly
taken conftitutes larceny, Crompten’s Juftice fates the law
in the fame manner.

Cowell and Green were convifted upon an indi@ment

charging that Cowell felonioully fole one live cwe fheep,

the goods, &c. of J.L.; and that Green received ¢ twenty
-pounds of mutton, part of the goods, &c. fo as aforefaid
felonioufly ftelen, &c. knowing the fame to have been
flolen.” On a queftion referred to the Judges, whether the
indifkment were fufficient againft the acceffary, they all held

the convidtion proper.

To prevent larcenies of cattle and herfes certain regula-
tions are made for favghter-houfes by the ftat. 26 Geo. 3.

c. 7I.

1t heing felony to fteal the animals themfelves, it is alfo
felony to fteal the produ@ of any of them, though taken
from the living animals. Thus milking cows at pafture,
and ftealing the milk, was holden felony by all the Judges,

on a cafe referved by Serjt. Leigh, who fat for Bathurft J
on the Oxford circuit, about 1769.

that the careafer
were found ‘if
the seomer's
grotmd, ond avly
the fins taken
anmy.

Vide Sum., §4.
5. P. 5

{ Abfent Law-
fence §.)

Crompt. 36,
Lay,

Indisament agzin
principal and
recejuer,

R, v, Cowell
and Green, Suf-
folk Sum. Afi
17,6, cor. Lord
C. ]..Eyre,
MS. Buller .
and MS. Jud,
Mich, T+ rygé.

§ 49.
Praduce of puck

atizaly,

Serjt. Forfler®y
MS. gg. cites

" De Grey's M&.

So
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So pulling the wool from fheep’s backs is felony ; it being
underftood in this, as in the other inftance, that the faé is
done fraudulently and felonioufly, and nat merely from
wantonnefs or frolic; which msft be collefted from con-
current circamitances, fuch as the quantity taken, the ufe
to which it is applied, the behaviour of the party, &c.

By the ftat. 13 Geo. 3. c. 38. for incorporating the Bri-
tith Plate Glafs Manufactory, it is enaéted {{. 2¢.)  That if
s any perfon or perfons fhall by day er night break into
“ any houfe, fhop, celiar, vault, or other place or building,
¢ or by force entcr into any houfr, &c. belonging to the
« faid manufaétory, or wherein the fame fhall be then car-
¢ rying on, with intent to {teal, cut, break, or otherwife
¢ deftroy any glafs, or plate glafs, wrought or unwrought,
¢ or any materials, tools, or implements, ufed in, for, or
¢ ahout the making thereof, or any goods and .wares be-
¢ longing to the faid manufactory ; or fhalt ftea] or wilfully
¢ or malicioufly cut, break, or otherwile deftroy, any fuck
¢ plafs, materials, tools, or implements; every fuch of-
« fender, being thereof lawfully convifled, fhall be ad-
« judged guilty of felony, and fhall be tranfported for a
* term not exceeding feven years.” But the fiat. 38. Geo. 3.
c. 19. {local and private adks) f. 24. enables the court before
whom any fuch offender is tried, to adjudge him < to fuifer
¢ fuch lefs punifhiment as the court fhall think fit to award,””

By ftat. 22 Car. 2. ¢. 5. £ 3. “ No perfon who fhall be
¢ indiCted for felonioufly cutting and taking, ftealing or
¢t carrying away of any cloth or woollen manufatures from
¢ the rack or tenters (a} in the night time, and be thereupon
s found guilty by verdiét, or fhall confefs the fame on ar-
* raignment, or will not anfwer to the fame diredtly, or
¢ fhall ftand mute, gr challenge peremptorilyabove twenty, or
¢t {hall be upon fuch indi¢tment outlawed, thall be admitted
« to the benefit of clergy.,” But (by L. 4.} the court before
whom fuch offender fhall be arraigned-and condemned, may

{#) Where, auappears by the preamble, the faid cloth is put for the drying thercofs

grant
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grant a reprieve for the flaying execution, and caufe him to Ch. XVI. § 1.

be tranfported for feven years, * to be acconuted from the
¢ time of fuch tranfportation.  And if {uch offender refufe
% to be {o tranfperted, or after fuch tranfpottation fhall re-
¢ turn into England, Wales, or Berwick upon 'T'weed, he
¢ fhail be put to execution upon the judgmeat {o given
& againft him.”

This ftatute extends not to acceflaries,

By {tat. 15 Geo. 2. c.27. {. 1. ¢ If any cloth or woollen
« goods on the rack or tenters, or woollen yarn, or wool
« left out to dry, fhall be ftolen in the night, any juftice of
¢ peace, upon complaint made within ten days by the owner,
% may iffue his warrant to any. peace officer, in the day-
€ time to enter into and fearch, the houfe, out-houle, yards,
 gardens, or other places, belonging to the houfes of every
« perfon whom fuch owner thall upon his ocath declaze to
¢ fuch juftice he fufpets to have Rolen, taken away, or
“ received the fame, And if the officer thall find any fuch
« goods, which from the oath of fuch petfon he fhall have
* reafon to (ufpet to have been fo ftolen, he fhall appre-
# hend every perfon in whofe cuftody or poffeflion the fame
« fhall be found, and carry him before a juflice: and if
¢ fuch perfon arrefted thall not give a fatisfaltory acconnt
¢ how he came by the fame, or in a convenient time to be
« fet by the juftice produce the party of whom he had the
“ fame, or a credible witnefs to depofe on oath his property
« therein, or right of poffeffion; he fhall be convitted of
# ftealing fuch goods; and for the firft offence forfeit treble
¢ the value, &c. or be imprifoned, &c. For the fecond
#¢ offence fhall both incur forfeiture and {uffer imprifonment.
« And if fuch perfon fhall again commit the fame offence,
¢ and be thereof convilted, 2s aforefaid, the juftice »or

#¢ juftices of the peace before whom fuch perfon fhall be fo
"¢ convicted as aforefaid fhall forthwith iffue his or their

¢ warrant to commit the faid offender to the commen gaol,
# there to remain till the next aflizes or great feflions,
¢ where he thall be tried for the faid offence. And in cafe
¢ he fhall not, by producing the party of whom he ncquired
st the property or poffeifion of fuch goods, or otherwife,
% prove to the fatisfattion of the jury, that he lawfully ob-

¢ tained

Woullens.

2 Hawk. ch. 13
f. 70.

15 G. 2. 6 3%
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By ftat. 37 Eliz. c. 4. [ 1. “Jf any perfon having the o, XVL § 5
% charge or cuftody of any armour, erdnance, munition, Neve/ and i
= fhot, powder, or habiliments of war of the queen, &e. rey foresy e
“ or of any vi€tuals provided for any foldiers, gunners, 553
¢ mariners, or pioneers, fhall for any lucre or gain, or wit- Newal Stores,
“ tingly, advifedly, and of purpofc to hinder or impeach her ;’f'm,. e g
* majefty’s fervice, embezzle, purloin, or convey away the
* fame, to the value of 205 at one or feveral times; fuch
¢ offence fhall be adjudged felony,” &c. By f.2. the pro-
fecution muft be commenced within a year after the of-
fence done. '

Habiliments extend to harnefs and all utenfils that belong 3 Ia%- 79,
to war.

The {tat. 22 Car. 2. c. §. reciting the firlt claufe of the 3aCin s 6. &
above mentioned a&l, and that the offenders were embold-
ened by being admitted to clergy, enads, f.3.  that no
¢ perfon who fhall be indi€ted for any offence againft the
¢ faid recited aék of the 31 Eliz.; or” (which extends to any

C"—éx}- § s1. ¢ tained the property or poffeffion. of the fame, he fhall be
& adjudged guilty of felony, and be tranfported for feven
¢ years: and fhall be liable to the fame punithment, and to
 the like methods of profecutien, trial, and convi&tion, for
% returning from fuch tranfpertation, as other felons are
¢ liable to by virtue of the laws new in force.’”” But (by
1. 3.} « This fhall not alter any former law in force for
¢ ftealing or receiving fuch cloth, woollen yarn, or wool,
¢ except where the proof is laid on the offender as afore+
& faid.”

§ 12 By ftat. 18 Geo: 2. c.27. f.1, * Every perfon who fhall
Linenyotton, 8. ¢ by day or night felonioufly fteal any linen, fuftian, callico,
:fpgii:'g ;"':_7' « cotton cloth, or cloth worked, woven, or made of any
¢G.2.¢.16. ¢ cotton or linen-yarn miked, orany thread, linen, or cot-

€ ton-yarn, linen or cotton-tape, incle, filletting, laces, or
¢ any other linen, fuftian, ar cotton goods or wares what-

¢ foever, laid, placed, or expofed, to be printed, whitened,

¢« bowked, bleached, or dried, in any whitening or bleach-
0 ing croft, lands, fields, or groonds, bowking-houfe, dry-
« ing-houfe, printing-houle, or other building, ground, er
s« place, made ufe of by any callico printer, whifter, crofter,
¢ howker, or bleacher, for printing, whitening, bowking,
¢ bleaching, or drying of the fame, to the value of 105.;
¢ or who thall aid or afift, or fhall wilfully or malicioufly
% hire or procure any other perfon or perfons to commit
«¢ any fuch offence; or who fhall /buy or receive 2ny fuch
«¢ goods or wares fo fiolen, knowing the fame to be ftolen
o a5 aforefaid, fhall en convition be deemed guilty of fe-
« Jony without bemefit of clergy.” But by f.3. the court
may inftead of giving judgment of death, order fuch of-
fender to be tranfported for fourreen years.

Breaking gaol or returning from' tranfportation before the
end of the term s (by . 3.) felony without clergy.

perfon who) ¢ {hall felonioudly fteal or embezzle any of his
* majefty’s fails, cordage, or other of his majefty’s naval
¢ ftores, to the valuc of 20s., and be thereupon found
<« guilty by verdi&, or confels the fame upon arraignment,
* or not anfwer diredly, or ftand mute, or challenge per-
« emptorily above 20, or be outlawed upon fuch indiQt-
¢ ment, fhall be admitted to the benefit of clergy,” %c.
But the court may (by {. 4.) grant a reprieve for the ftaying
of execurion, and caufe the offénder to be tranfported
for feven years, to be accounted from the. time of fuch
tran{portation, and there kept to hard labour, * Andif any
¢ fuch offender fhall refufe to be fo tranfported, or after
¢ {uch tranfportation fhall return into England, Wales, or
 Berwick upon Tweed, within the time aforefaid, he fhall
‘ be put to execution on the judgment fo given againft
& him.” )

The act extends not to acceffaries or appéals. Itis re- 2Hawk.ch. 31,
coguifed as an exifting law in fubfequent fRatutes on the & 26
fame fubject, which create feveral new offences.
This act of Car. 2. makes the embezzling of the king’s Kent,Sum. Al
vaval ftores to the amount of 205 felony, and takes away 1749 per Buc-
i et |,
13 ) clergy MS3.Tracy, 120,

. Alfo the ftat. 4 Geo, 3. c. 37. {. 16. provides againft the
4G. 1. .57 o
f. 16. wide it preaking into any houfe, fhop, &e. or other place or building,
Efe‘fm'm MIF %ith intent to feal, cut, or deftroy any linen, yam, or¢loth,
: &c. by making it felony without bepefit of clergy,

By
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clergy from that, and alfo from the offence of flealing fuck
ftores to the fame amount, which was felony before.

But further, though the ftatute fpeaks cnly of embezzling
or ftealing ftores to the value of 20s. ftill it feems that any
of the officers who have a bare charge of taking care of the
ftores in the king's wurchoufes, or 2 mere authority to orier
them to be delivered out to the feveral workmen or others
properly authorized to receive them, may be guilty of felony
at common law in ftealing them, toany amount, from fuch

places of depofit.  Accordingly, in Thorne’s cafe, where it

appeared that the prifoner was foreman of one of the ftores
houfes in Plymouth dock, containing naval ftores, and had

given fecurity in 200 L for the faithful difcharge of his duty,

and was entrufted with the receiving and delivering out
again of the ftores in the abfence of the ¢lerk, whole proper
duty it was, when prefent: and that certain kerfey, for fteal.
ing of which he was indited, was cut off by him from a
bale in the flores, and delivered by him to an accomplice,
to be taken out of the yard; though the value were under
205. he was convidted of larceny at common law by the
dire&tion of the court.

For other offences relative to the flealing, receiving, or
having in pofleflion {tores of this defcription, I refer to the
head of Receivers, .after mentioned,

In regard to the particular goods, the ftealing of which by
fervants is punifhable nnder the {tat. 21 H. 8. ¢. 7. or by
lodgers, within the ftat. 3 & 4 W. & M. c. 9. they have
been already confidered in treating of larcenies by thofe
refpeQive defcriptions of perfons; thofe a@s being levelled
more at.the perfons by whom fuch offences are committed,
than meant for the prote&lion of the particular fpecies of

property in general.

5. As to the Place wbhere the Offence is committed.

fmwbarﬂacQ. In treating under the Iaft head of the feveral fpecies of

Aate, 538. 618,

property which the legiflature have thought it neceffary to
protect from depredation by a peculiar fan€iion, feveral
kinds are to be noted 10 which fuch fanQtion only cxtends
when taken from particular places,

They

Larceny and Robbery.
{In what Place.)

They were however confidered under the former view of
the {ubjelt; becaufe it was not fo much the refpeétive places
which were intended to be o {fecured, as the {everal enume-
rated chattels ufually kept there. But under the prefent
head of inquiry I (hall be led to confider fuch ftatutes as
have been pafled, more for the purpofe of fecuring particular
places from being plundered, than of fceuring any fpecific
property preferved therein ; although attention muft fill be
paid in fome inftances, which will be pointed out, to the
general nature of the property taken.

Larceny from the houfe js not diftinguithed at common
law from fimple larceny, unlefs where it is accompanied
with the circumiftance of breaking the houfe at night, when
it falls under another delcription, that of burglary. This
offence, it feems, may, as in other cafes, be effetted, as well
where a delivery of the thing out of the houfe is obrained by
any artifice from any perfon thercin at the time, as where
the thief himfelf enters the houfe and takes it there. In
rabbery and burglary the value is immaterial, however {mall
it be ; for thofe were capital offences before the Ratyte al-
lowing clergy 3 and under different ftatutes clergy is oufted
generally in thofe two cafes. DBut in all other cafes of lar-
ceny committed in a dwelling-houfe, where clergy is taken
away, the value muft exceed a filling, or itis not a capital
offence.  And now by various aéls of parliament the benefit
of clergyis taken away from larcenies committed in 2 houfe
in almoft every inftance. And though the multiplicity of
thofe provifions is apt to create fome confufion, yet upon com-
paring them, we may collect that the benefit of clergy is de-
nied wpon the following domeftic aggravations of larceny :

FigftemIn Lorcenies above the Value of 12d. commitied.

1. In a church or chapel, with or without violence or break-
ing the fame. '

2. In a booth or tent in a fair or market, in the day or night,
by violence or breaking the fame, the owner or fome of
his family being therein ; though they need not be put
in fear.

] . 3. By
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3- By robbing a dwelling-houfe in the day-time ; (whick
robbing implies a breaking ;) any perfon being therein,
though not put in fear.

4- In a dwelling-houfe, by day or night, without breaking the
fame, any perfon being therein and put in fear; which
amounts in law to a robbery (z): and in both thefe laft
inftances acceffaries before the fact are excluded clergy.

Secondlyea~In Larcenies to the Value of § 5. committed.

1, By breaking any dwelling-houfe, or any out-houfe, fhop,
or warehoufe, thercto belonging, in the day time ; though
no perfon be therein; which extends to aiders, abettors,
and acceflaties before the faét.

2. By privately ftealing goods, wares, or merchandizes in

any fhop, warchoufe, coach-houfe, or ftable, by day os
night ; though the fame be not broken open ; and though
no perfon be therein: which extends likewife to fuch as
afhlt, hire, or command the offence to be committed.

Thirdly — In Larcenies tothe Value of 40 5.

In a dwelling-houfe or its out-houfes, though not broken
open, and whether any perfon be therein or not; unlefs
committed by appreatices under the age of 15, againft
their mafters: this alfo extends to aiders and affifters.

Keeping this index to the ftatutes in view, as.far as res
fpetls the value of the goods flolen; thefubjedt will be beft
illultrated by a recital of the {tatures themfelves in order of
time, and a fublequent reference to them under the feveral
heads of offences into which they branch; together with the
cafcs which bave been adjudged upon thc conftruftion of
each. I begin with the ftat. 23 H. 8. though it is much to
be doubted whether it be not repealed as to the point of
clergy, by ftar. 1 Ed.6. .12, which fuppliesits placein great
meafure ; and if fo, not revived by ftat, § & 6 Ed. 6. ¢. 10.

By ftat. 23 H. 8. ¢. 1. . 3. % No perfon who fhall be
* found guilty after the laws of this land, for robbing any
¢ churches, chapels, or other holy places; or for robbing

{a} If the property be taken by violence or terror in the prefence of the party,
which alene amousts to robbery, properly (o called, the value s immaterial. Fide
poll. L 70

o of

Lareeny and Robbery.
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% f any perfon or perfons in their dwelling-houfes, or ch.

k¢ dwelling-places; the owner or dweller in the fame houfe,
¢ his wife, his children, or fervants; then being within,
% and put in fear and dread by the fame; or for robbing of
¢ any perfon or perfons in or near about the highways: ner
any perfon or perfons being found guilty of any abetment,
procurement, helping, maintaining, er counfelling of or
% to any fuch felonics,.fhall be admitted to his clergy; fuch
¢¢ a5 be within boly orders only excepted.”

625
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Statutess

By ftat. 25 H. 8. ¢v 3. .2, ¢ Every perfon indifted of .5w.8.c.3

111
«

and meaning of the ftat. 23 H. 8. and thereupon arraigned,
do ftand mute, or challenge peremptorily aboye 20, or not
# anfwer dire&tly to the fame indi€iment and felony where-
% upon he is fo arraigned, fhall lofe the benefit of his clergy,
¥ in like manner and form as if he had directly pleaded to
¢ the faid robbery, burglary, or felony, whereupon he is fo

* arraigned, and thereapon had been found guilty, after
¢ the laws of the land.”

(11

By ftat. 1 Ed. 4. c. 12. {. 10, ¢ No perfon who fhall be

robbery, burglary, or other felony, according to the tenor © 2

§58.

¢ in due form of law attainted or convifted of breaking of I E“’ b1z

¢ any houfe by day or by night; any perfon being then in
« the fame houfe, where the fame breaking fhall be com-
« mitted, and thereby put in fear or dread ; or of robbing
 any perfon in or near the highway; or of felonioufly
¢ taking of any goods out of any parith church or chapel;
+¢ or being indicted or appealed of any of the fame offences,
¢ and thereupon found guilty by verdit, or fhal} confels
¢ the fame upon his arraignment, or will not anf{wer diretly,
s or fhall itand mute, fhall (not) be admitted to the benefit
¢ of his clergy. And in all other cafes of felony, other
¢ than {uch as are before mentioned, &¢. all perfons who
¢ fhall be arraigned or found guilty epon their arraignmen,
% or {hall confefs, or ftand mute, in form aforcfaid, fhall
¢ have their clergy in like manner as before the 1 H. 8.7
This {tatute muft be intended of fuch a houle breaking as
amounts to or is attended wich felony.

The ftat. § & 6Ed, 6. c. 10.1. 1. &c¢. reciting the above-

Pott. [, &2,

mentioned claufe of the Rat. 23 H., 8, ¢oncerning clergy, 5% 6 ke 6

S{ and ¥
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Ch. XVI. § 55, and taking notice that it was defeClive in omitting thofe who

% done in the chamber or place where the owner or dweller Ch- XV1. § fo,
T boufes, G2 yob, &ec. in one county, and remove the thing taken intc

. . . T Groufes &
 in the fame houle, his wife, &c. then lay; the offenders Jeir &

£ n

w B

e another, and were there tried, &c. and that this omiffion
was fupplied by the ftat. 23 H. 8. which latter ftat. was
made ineffeftual in this refpedl, by the ftat, 1 Ed. 6. ¢.12.
which reftored clergy as it ftood before the reign of Hen. 8th
to all the felonies not therein mentioned ; and that by reafon
of the faid ftat. of Ed. 6. many perfons committing robbery
or burglary in one county, and flying into another, and there
taken with the mainour, and convifled of larceny, had been
admitted to their clergy, to the great emboldening and com-
forting of fuch offenders; for redrefs whereof enalls, * that

« the flat. 25 H. 8. touching the putting of fuch offenders

# from their clergy, and every article, claufe, and fentence
s¢ contained in the fame, touching clergy, thall touching fuch
¢« offence from henceforth to be committed and done, ftand,
¢ remain, and be in full force and virtue, in fuch manner
« and form as it did before the making of the faid alt of
« r Ed. 6.7

The ftat. 5 & 6 Ed. 6. ¢. 9. [ ¢ & 2. reciting the flat
of the 23 H. 8. ¢. 1. which was made perpetual by the ftat.
32 H. 8. c. 3. and that it had been doubted whether if {uch
robberies and felonies have been committed in dwelling-
houfes, &c. the « owner cr dweller in the fame, his wife,
¢« children, or fervants, being then put in fear or dread by
<« the fame, the offender fhould lofe his clergy, unlels the
< fame robbery or felony be committed in the very chamber,
¢ houle, or place, where the owner or dweller in the fams=
st houfe, his wife, &c. fhall happen to be or hie at the
# time of fuch robbery or felony committed, and put o
s¢ fear or dread ; although the owner and dwelier in fuch
¢ houfe, &ec. his wife, &c. at the time of fuch robbery
s and felony committed, were or lay in other places within
¢t the precin@ of the fame dweling-houfes, nigh unto the
«r houfe or place where fuch robbery and felony fhall happen
¢t to be done. Orif it happen, that the owner or dweller
« within the fame houfe, where fuch robbery and fclony
¢« {hall be done, his wife, &e¢. to be afleep at the time of
« fuch robbery and felony, although the fame robbery were

<« done

¢ being found guilty thereof fhould lofe their clergy. And
¢ reciting (f. 3.) further, that it had been doubted whether
¢ if fuch robberies and felonies be committed in any booth
“ or tent in any fair or market, the owner of the fame, his
¢ wife, &c. being within the fame at the time of the com-
 mitting of fuch felonies, and put in fear and dread, the
“ offenders therein, being found guilty, fhould not lefe their
“ clergy.” (5. 4.) % For the true declaration and expla~
¢ nation of the “ame doubts before recited, enaéls, ordains,
¢ and eftablithes, that if any perfon or perfons be found
¢ guilty of robbing of any perfon or perfons in any part or
¢ parcel of their dwelling-houles or dwelling-places, the
* owner or dweller in the fame houfe, or his wife, his
¢ children, or fervants, being then within the fame houle
¢ or place, where it fhall happen the {ame robbery and
¢ felony {ball be committed and done, or in any other
¢ place within the precin@t of the fame houfe or dwelling.
# place; that fuch offenders thall not be admitted to their
« clergy; whether the owuer or dweller in the fame houie,
¢ his wife, or children, then and there being, fhall be
¢ waking or fleeping.” ¢ And (f.5.) that no perion or
«¢ perfons which fhail be found guilty of and for robbing
* any perfon or perfons in any booth or tent in any fair or
¢ market, the owner, his wife, his children, or fervants,
« or fervant, then being within the fame booth or tent,
fhall (not) be admitted to the benefic of clergy, &c. whe-
e ther the owner or dweller of fuch booths or tents, his
¢« wife, children, or fervants being in the fame at the time
of fuch robberies and felonies committed, thall be flecp-
* ing or waking.”

-

~

"

-

L1

-

“The ftat. 4 & 5 Ph. & M. c. 4. £. 1. enadls, * that every
¢ perfon who fhall malicioully hire, command, or counfel
¢ any perfon or perfons to commit or do 3ny robbery in any
« Jwelling-houfe or houfes, or in or near the highway in
& the realm of England, orin any of the quesn’s dominions,
& pr tp commii or do any robbery in any place within the
¢ marches of Englind agaiaft Scotland ; that then every fuch

S5l z2 & offender

4 & 5Ph. & M,
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Ch. XVL § 61, ¢ offender being outlawed thereof, or being thereof arraigmed

T boufes, &e.

Statutes.

3 Hawk.ch. 33.
i. 46.
11 Co, 37.

§ 62,
39 Eliz. ¢4 15
polt 1. 75.

363
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 and found guilty by the order of the law, or being other-
< wife lawfully astainted or convidhed of the fame offence s
¢ or being arraigned thereof do ftand mute, or challenge pes
¢ remptorily above 20, or will not anfwer diretly 10 fuch
¢ offenece, {hall not have the benefit of clergy.”

Though this ftatute be general as ta all robberies in any
dwelling-houfe, yet it is reftrained in the conftrudtion of it
to fuch robberies of this kind as are excluded from clergy by
fome former ftatate.

The ftat. 39 Eliz. e, 15. . 1. reciting, ¢ that then of

¢ latc divers felonious perfons underftanding that the -

¢ robbing of houfes in the day-time, no perfon being therein
 at the time, is not fo penal as where fome perfon is there-
¢ in, had been emboldened to take their opportunity to
¢ commit many heinous robberies in breaking and entering
¢ divers honfes elpecially of the poorer fort, who are not
% able to keep any fervant, or otherwife to leave any perfon
< to look to their houfe when they go to hear divine fer-
1 yice, or from home to follow their Jabour,” &c. enaéls
{f. 2.) «¢ that if any perfon or perfons fhall be found guilty
« and convited by verdi®, confcllion, or otherwife, ac-
% cording to law, for the felonious taking away in the day-
¢ time of any money, goods, or chattels, being of the value
¢ of 5s. or upwards, in any dwelling-houle or houfes, or
¢ any part thereof, or any outhoufe or outhoufes, belonging
& to and ufed with any dwelling-houfe or houfes; although
« no perfon fhall be in the faid houfe or outhoufes at the
¢ time of fuch felony committed ; then fuch perfon fhall
« pot be admitted to clergy.”

~

The ftat. 3 & 4 W. & M. c. ¢.{. 2. enalls * that if any
¢4 perfon or perfons whatfoever be indiéted of any offence,
s for which by virtue of any former ftatate he or they are
¢ excluded clergy, if he or they had been thereof convited
« by verdi&t or confeffion; if he or they ftand mute, or will
& notanfwer direélly to the felony, or challenge peremptorily
¢ above 20, &c. or fhall be outlawed thereupon, fhall not
% be admitted to the benefit of clergy.”

The

Larceny and Robbery.
(In what Place.)
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The fame Rtatute, {. 1. enals ¢ that all and every per- Ch. XVL § 64

In boufes, &r.

% fon or perfons who fhall rob any other perfon; or fhall _

«¢ felonioufly take away any goods or chattels, being in any
# dwelling-houfe, the owner or any other perfon being

5¢ therein and put in fear; or fhall rob any dwelling-houfe 3 o

& in the day-time, any perfon being therein; or. fhall com-
¢ fort, aid, abet, afit, counfel, hire, or command, any
s¢ perfon or perfons to commit any of the faid offences;
« or to break any dwelling-houfe, fhop, or warehoulc,
« thereunto belonging, or therewith ufed, in the day-time,
<t and felonioufly take away any money, goods, or chattel,
¢ of the value of §s. or upwards, therein being; although
& 5o perfon thall be within fuch dwelling-houfe, fhop, or
% warchoufe; being thereof convifled or attainted, or being
# indi@ed thereof, fhall ftand mute, or will not diretly
¢ anfwer to the indi@&ment, or fhall peremptorily challenge
% above 2e, fhall not have the benefit of clergy.”

By flat. 10 & 11 W. 3. ¢. 23. * All and every perfon
+ and perfons who, by night or day, fhall in any {hop,
# warehoufe, coach-houfe, or ftable, privately and felo-
¢ nioufly fcal any goods, wares, or merchandizes, being
of the value of §s. or more; though fuch thop, &c. be
not aflually broken open by fuch offender or offenders;
and though the owners of fuch goods, or any other per-
¢ {on, be not in fuch fhop, &c. to beput in fear; or fhall
« affift, hire, er command any perfon to commit fuch of-
« fence; being thereof convitled or attainted by verdict or
« confeffion, or being indilted thereof, fhall ftand mute,
¢ or not direétly anfwer, or challenge percemptorily above
20, &c. fhall be excluded clergy.”

£

+

-

~ -

L]

The ftat. 12 Amn. £, 1. ¢. 7. reciting that ¢ forafmuch
« a5 divers wicked and ill.difpofed fervants and other per- !
+ {ong are encouraged to commit robberies in houfes by the
« privilege of clergy,” &c. enalls ¢ that every perfon who
« fhall felonioufly fteal any moncy, goods, or chattels,
« wares or merchandizes, of the value of gos. or more,
$¢ beipg in a dwelling-houle, or outhoule thereunto belong-

53 ing;

Statmtess
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Larceny and Robbery.
{Jn what Place.)

‘ ing; although fuch houfe or outhoufc be not adtually
“ broken by fuch offender; and aithough the owner of fuch
¢ goods, or any other perfon or perfons, be or be not in
¢ fuch houfe or outhoufe ; or fhall aflift or aid any pexfon or
¢ perfons to commit any fuch offence; being thereof cone
¢ victed or attainted by verdilt or confeflion, or being in-
i« dicted thereof fhall ftand mute, or will not dire@tly anfwer
¢ to the indifkment, or fhall peremptorily challenge above
“ 20, &c. fhalt be debarred of clergy.” With a provifo,
{f. 2.} # that the a& fhall not extend to apprentices under
¢ the age of 15 years, who fhall rob their mafters as afores
# faigd.”

-

Qut of the above-recited ftatutes are to be collected eight
different claffes of offences, which I fhall now proceed ta
confider of feparately ; naticing by the way, whatever pecu-
liarities may occur in the feveral forms of indiQment, and
referring to the before-mentioned index refpeéting the value

of the property taken.

L. Larceny or Robbery in a Church or Chapel.

Clerpy was it feems allowable at common law in cafe of
facrilege, unlefs, as it is faid, the ordinary refufed it. But
now all perfons in general are oufted of clergy for ¢ the
‘¢ felonioufly taking of any goods out of any parith church,
% or other church or chapel,” by ftat. 1 Ed, 6. ¢, 12. {. 1a.
in all cafes,except that of challenging peremptorily more than
20, which is fugplied by ftar. 3 &, W. & M. c.q. asto
indi@tments (and is the lefs material, as fuch challenges are
now merely over-ruled); and this, as well in regard to indiél-
ments in another county, as in that in which the facrilege
was committed, as will be fhewn hereafter more at Jarge,

But acceflaries before are not oufted by any flatute now
in force, fince the repeal of the ftat. 23 H, 8. ¢, 1. in that
refpedd ; unlefs the offence amount to burglary,

The ftat. 4 Geo. 2. ¢. 32,, againfl ftealing lead or other
fistures theve enumerated from buildings, has been holden
to extend to churches. '

2, The

Larceny and Robbery. 631
{In what Place.)

2. The breaking of Houfes by Day or Night, any Perfon being ck. :\}‘I §6t.
therein and thereby put in Dread, ery S 6o
By the word € breaking” in the ftat. 1 Ed. 6. c.12. L 10§68,
muft be underftood {uch a breaking as amounts to ot is f:“hi'ﬁ:ﬂ:f;-
attended with fome felony: and therefore if the houfe be picivt fut in
broken in the day-time, though with a felonious intent, yet feor 6 < 1.

if nothing be taken, it is not within the ftatute. Lord Hale, > Hank, b, $33
who once thought otherwife, afterwards corre@ed his opi- © 42 o 274e

pion. So that the gcneral words of it ought to be fapplied 1 Haie, 548
with an intendment, viz, where the party is convitted of JTyc* .
breaking the houfe in the night burglarioufly, or in the day, 11 Co- 310
and fealing goods therein.  But it vequires an adtual buakmg Pok. r 724
of the houfe, fuch as, if done in the night, would conflitote

burglary; and alfo a putting of fome perfon withia it in

fear. Subjet to this explanation, offenders of this defcrip-

tion above referred to (including aiders and abettors at the

fact, though they do not enter the houfe,) are oufted of

clergy by ftat. 1 Ed. 6. c. s2. [ 1o0. being all robbers; for
otherwife, as Lord Hale obferves, this great abfurdity would 1 Eﬂe. 563
follow, that thofe who are prefent, aiding, and aflifting in * "% 5%
the robbery, would have 2 greater privilege than if “ablent

and only acceffaries before, who are oufted by the ftat. of

Ph. & M. aftermentioned. Such offenders are ouflted on

being attainted or convified, or wpon indilkment or appeal

found guilty by verdiét, or confefling the fame upon arraign-

ment, or not anfwering direftly, or being wilfully mute;

and by fiat. 3 & 4 W. & M. c.¢. {L 2. vpon indiCtment ;& 4 W.&M
F . E c.g 1.2
challenging pcremptorily more than 2c.  Theftat. 4 & 5 Ph. 2 5 Ph. & M
& M. c. 4. alfo includes accefaries before under all circum- ¢ 4.
. g 2 Hawk, cb. 43
flances, and extends as well to appeals 2s to indifkments. ¢ 4,

And if the reafoning of Lord Male and Mr. J. Fofter
upon Powlter's cafe be right, that the flati of 4 & § ,male, 346, -
Ph. & M., taking away clergy in all cates from the ac. Foft. 330,
ceffary before, does by meceffary confequence take away e
clergy in all cafes from the principal; then it will follow
of courle, that the ftatute having taken away clergy from
the acceflary before, in the cafe of his challenging above
20, upon an appesl, as well as upon an inditment, does
allo take it away in the fame inftance from the principal.

514 : Theugh
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Larceny and Robbery.
{In what Place.)

Though this obfervation is more important from its genee
ral tendency, than from the particular inftance to which it
is applied ; fince by the praétice of modern times, fuch chal.
lenges above the allowed number in cafes of felony are
merely over-ruled, and confidered as 2 nullity, by force of
the ftat. 22 H. 8. ¢. 14, It is further to be remarked, that
this ftat. of the 1 Ed. 6. c. 12. has fuperceded the neceflity
of the ftat. 25 H. 8, ¢. 3. . 2. and the 23 H. 8. ¢, 1. L 3.
therein recited, as far as they relate to this matter; even
{uppofing the claufes concerning the oufling of clergy in this
cafe, which were repealed by the faid Rat. of 1 Ed. 6, were
revived by the ftat. 5 & 6 Ed. 6. c. 10. 3n opipion maintained
by Serjr. Hawkins, grounded on the report of Lord Coke,
but which is ably controverted by Mr. J. Fofter, who cites
the opinion of Lord Hale to the fame effeft. For the de.
feription of the offence is narrower in the flat, 23 H. 8. ¢. 1,
f. 3. than in the ftat, 1 Ed. 6. c. 12. {. 10. being confined to
cales where ¢ the swner ar dweller in the fame boyfe, bis wife,
% childreny, or fervant;,” are within and put in dread:
whereas the latter flatute extends the defeription to ¢ any
¢ perfor” being in the houfe, &e. And indeed this very
flat, of r Ed. 6. is in its turn in effedt rendered ulclefs by
fat. 3 & 4 W. & M. ¢, 9. . 1. a5 will be prefently fhewn.

3. The felonious taking of any Goods out of a Dwelling-houfp,
the Qwner or any ather Perfon being therein and put in Fear,
(which amounts in Law to o Rebbery); though there be np
breaking of the Houfe,

Clergy is oufted in this cafe by ftat. 3& 4 W. & M. c.q.

{. 1. from principals, aiders, and sbettors, and from accef-

faries before, upon conviftion or attainder, or being in-

dicted and ffanding mute, or not dire@ly anfwering, of

*-peremptorily challenging above 20. And the ftat. 12 Geo. 3.
¢. 2¢. which direfts that any perfon being arraigned on any
o. indi@ment or appeal for felony, and ftanding maute, or not

dire&ly anfwering, fhall be convifted of the felony, fupplics
the deficiency in that cafe upon appeals. And [ have before
fhewn, that the challenging above 20 fignifics nothing 13 ta
the point of clergy, asthe challenge is merely over-ruled.

Na

Larceny and Robbery. 633
{In what Place.) .

No breaking is neceflary under this branch of the fiat. ch.xv. 55,
of Wiltiam (a). | T bonfs
A chamber of an inn of court has been holden to be a m

dwelling.houfe within this a&, which muft doubtlefs be 278 Vide1Hae,

governed by the {fame roles as prevail inlthe cafe of bur- ﬁ::‘dﬁf‘;if";‘zf

glary (5)- of 29 H.8.¢. 1,
{#) Evans and

Finch, Cro, Car,

There is one point of fome difficulty. In the text of 473. Poft. {72

the manufcript referred to it is faid (fpeaking of this branch %32’
of the ftat. of King William) that the value of the goods zMS Som 2qs.
taken is immaterial: but a quere is put to this in the mar-
giny  unlefs the thing be taken in the prefence of the party” 1
prefume the quaere is made on the ground, that unlefs the
thing be taken in the prefence of the party, the offence does
not amount to robbery; and therefore, unlefs the value
were above 15. the offender need not pray the benefit of
clergy.  But the manufcript in the place above -refzrred to
feems to confider that the ftatute was not meant to be con.
fined to fuch a putting in fear as amounts in law to a robe
bery from the perfon, namely, where the thing is taken in
his prefence. And this appears further, from the réafoning
adopted upon another branch of the fame flatute, imme,
diately following the paffage cited: where fpeaking of robe
bing any dwelling-houfe, any perfon being within the fame,
{the offence mentioned in the next feftion) it fays, ¢ and
« this [cems a capital offence, whether that perfon be put
“ in fear or not. The legiflature meant to guard againfk
“ danger as well as fear: and when thieves break into a
* houle, all perfons within it may be deemed to be in dan-
% ger of perfonal violence from fuck daring ruffians: in this
# cale the'valuc of the goods taken feems equally immate~
* rial” And again, the fame manufcript fpeaking of a
third offence under the flatute of William; namely, the
breaking of any dwelling-houfe, fhop, or warchoufe, 2u0d
taking money or goods to the value of ¢s.,, though no per-
fon happen to be thereia ; fays, « If no perfon be within
¢ the houfe, and confequently no perfonal terror or danger
#¢ to any life be mixed with the felony, there muft nor only.
“ be a breaking of the houle, but a taking of money or
¢ goods to the valye of 55" According te this reafoning
15 therefore
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therefore the aggravation of the offence in the firft-mentioned
claufe, which I am now treating of, confilts in the actual
fear created in fome perfon in the houfe, from the knowledge
of thieves being therein, althaugh out of his prefence,-and
therefore the value of the thing taken as much out of the
queftion as in robbery properly fo called. Lord Hale may
be thought to have adopted the fame opinion, (fpeaking of
the flat. 5 & 6 Ed. 6.} which applies to the firlt mentioned
branch of the fiat. of William, though not as to the offence
of breaking the houfe without putting in fear. For he puts
the cafe; if 2 man break a houfe in the day-time, and fteal
goods only of the value of 12d., the owner, his wife, or
children being in the houfe,and not put in fear(a): this will be
but petit larceny; notwithftanding the ftat. of § & 6 Ed. 6.
takes away clergy: for that ftat, altered not the nature of
the offence, but takes away clergy where clergy was allowed
before, namely, where the offence was capital, as in cafe of
grand larceny. Therefore he confiders that the putting in
fear would affe€l the queftion of clergy even when the value
of the thing taken was not more than 1z2d. Yet it feems
the ufual interpretation of the ftatute has been, and is fo
exprefled to be in another part of the fame manufcript before
quoted, that as well upon the clavle yequiring a putting in
fear, as upon that which implics a breaking, in order to ouft
any offender of clergy, the value taken muft in either cafe
exceed 1.5 with the exception in the former inftance pointed
out in the quaxre, where the thing is taken in the prefence of
fome perfon in the houfe, fp as to amount in law to 2 robbery.

But I do not find it any where fettled, whether or not it
be necefliry to prove the altual fenfation of fear felt by any
perfon in the houle; or whether if any perfon in the houfe
be confcious of the fadt at the time of the robbery, the fact
itfelf raifes the implication of fear from the reafonable grounds
exifting forit. Lord Coke (fpeaking of a fimilar provifion in
the ftat. 3 Ed. 6. c. 12.} only fays that if the party were in the
houfe, and not put in fear, as, if he were afleep, or in another
part of the houfe, the offender fhall bave his clergy. Yetin

(#} Perhaps Lord Halz meant no more by thefe words, than victually to except
the cale of rufdery, propetly fu called,
thefe

Larceny and Robbery,
(In what Place.)

thefe cafes, there being no affault upon the perfon, asin
conftrution of law there is in every cale of a robbery from
the perfon, there does not feem the fame reafon for raifing
fuch an implication, And 1 belicye the practice is to require
proof of an adtual fear excited by the faCt when committed
out of the prefence of the party, {o as not to amount to
robbery at common law. Bat certainly if the perfonin whofe
prefence the thing was taken were not confcious of the faét
at the time, the cafe would not fall within the act.

The indi@tment muft allege that the perfons in the houfe
were put in fear by #be prifoner ; merely ltating the flealing
of the goods in the dwelling-houfe of J. G. ¢ he the faid
% J. G. &c, then being in the faid dwelling-houfe, and
¢ being put in fear therein, againft the form of the ftatute,”
&c. was holden by all the Judges (abfentr Grofe ].) not to be
fufficient in the cafc of R. v.Etherington and Brook. On the
firft confideration of the matter, moft of the Judges inclined
to think the indi@ment goed in purfuing the words of the
ftatute. They all agreed that it was neceflary to prove that
the prifoners put the perfons in the dwelling-houfe in fear;
and that fuch was the meaning of the ftatute: and they
thought, that whatever was the conftruction of the words
of the ftature, the fame muft be the meaning and conftruc-
tion of the fame words in the indi¢tment. Bur upon being
referred to fome precedents of indiftments for burglary, in
which to ouft the offenders of their clergy in cafe of their
ftanding maute or challenging more than twenty, they were
charged with putting perfons in fear who were in the houfes;
(under which circumftances they are oufted of clergy by flat.
1 Ed. 6. ¢. 12.) and alfo to officium clerici pacis 149, 217,
Weflt’s Symbol. f. 234. 245, and 280. tit, Indi@ments and
offences; and to a precedent of an indi&ment on the Weft.
emn circuit, found at the Summer aflizes for Devon 1710,
which charged that the prifoner Ann Anderfon domum
maslionalem Joanox Snell fregit et intravit, et prad, Jogn.
8nell in eadeny domeo exiflent: in timore corporali vitz fuee
impofuit, &c; they agreed that the prifoners were entirled
o their clergy for the defe@ of the indiltment in not ftat.
ing that the petfons in the houle were put in fear by the
prifeners.

4 Tke
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636 Larceny and Robbery,
{In what Place.)

Ch. XV 473, 4+ The robbing of any Dawelling-houfe ( 1{:;5:’:5 implres a'ﬁrmix'ng
T Bufer, e and an aftual taking of the Goodr) in the Day-tithe; any
= Perfou being therein, though not put in Fear.

§ 72 The ftat. 3 &4 W. & M. ¢. 9. {. 1. oufts clergy inthiscafe

Brraking and " °
ﬁzzingiifﬁwf from the principals, aiders, and sbettors, and acceflaries

mi:;{:rg befere, upon conviflion or attainder, or bemg indicted and
3% 4 W.& M. fianding mute, or challenging peremptorily above 20. But
what I have before oblerved concerning challenges will alfo
apply here: and ftanding mute operates as a conviction by
32Ges. 3.€.20. ftac. 12 Geo. 3. c. 20. ) )

' This fat. of King William is more comprehenfive than

<. 9.
Ante, 632,

f;&tgfseuﬁ:z;z, cither the ftat. 1 Ed. 6. c.12. orthe flat. s & 6 Ed 6. €. 9
528 g ko, I 4. and feems to include them both as to this point, For
f::fe,'sis'. " asthe word rebbing here implies a dreaking, and the ftat.
Kd. 689, 1 Ed. 6. c. 12. L. ro. which fpeaks only of a breaking, muft

= Hawk, ch. 33+

1 4o be intended of fach an one a5 amounts to or is attended with
Aurs, £ 63 felony s and they each require fome perfonto be prefent in
the houfe ; they may in thefe refpets be faid to amount to
the fame offence. Butin the flatute of William, the putfing
in fear is omitted, which is neceflary to bring the cafe within
the ftat. 1 Ed. 6. So with refpe@ to the ftat. ¢ & 6 Ed.
c. 9. which oufts clergy in cafe of robbing any perfon in theit
dwelling-houfes, or dwelling-places ; it agrees with the ftat.
of William in this, that a breaking of the houfe is neceflary;
: for robbing implies violence: and it is not neceflary that the

2 Hawk, ¢h. 13- A
f 9z perfons within {hould be in fear; for the ftatute extends to
:‘t,‘i‘;'j“;:;,f‘s' them <€ whether awaking or fleeping ** but it requires that the
£22. 548 owrner ot duweller in the boufe, bis wife, children, or fervants,

aHale, 354 g uld be in the fame at the time of the robbery or felony ;

» Pawk. ch. 33, Which has been holden not to extend to a fojourner or lodger.
f. g3- ‘Whereas the ftatute of William is general as to *¢ any perfon.”

::;,S's?um. But it is not neceffary they fhould be in the fame room where
By. ‘:1' b {n) the robbery is committed ; nor need it be alleged in the in-
:.(;:;l:,q ;21 ditment by way of robbery properly fo called, viz. with

aHde, 354 yiolence from the perfon: but it is fufficient to ouit the of-
fender of clergy to allege the breaking of the houfe and
taking the goods there, fuch an one being therein, &c.

1 Hale, 523 The breaking the door of an inner room, and Realing goc.)ds_

525, 72 ﬁ‘_,? g, from thence, is within thefe {tatutes; but not the breaking

M 5.1;’:3:{“, 76. of a cheft or fixcd counter. It mult be fuch a robbery as would

Kel. 59. b9,

9
Toit, 128, 9, A, [ 6g.
amoun.
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amount to burglary if done in the night. And the fame rule cn. xvr. § 4.
feems to prevail as to what fhall be deemed a dwelling-houfe.  J# esjes, &

e ——

An inditment was laid upon the flat. s &6 Ed. 6. for g, witine
breaking the king’s manfion at Whitehall, and ftealing Sir H. acd others,
Hungate’s goods there, divers of the king’s fervants then :41-15;:, gz
being in the houfe.

But the particular offence defcribed in the fat. § & 6 Ed.6. 2.
€. 9. is oufted of clergy in all cafes, both as to principals and 5&8E.6.c.g.
acceffaries before, by force of that flat. and the exprefs words , 5, ?;ff ML
of the ftats. 4 & g Ph. & M. c.q. 3&4W. &M c. 9. oo
f.1, 2. and 12 G. 3. c. 20.5 except a3 to the principal chal- ] “ 4w; LM
lenging above 20 on an appeal ; to which according to Lord '=H(i1°°- 3-c.20.
Hale and Mr, J. Fofter, the flat. 4 & 5 Ph. & M. maft be i.,wf},%.’s,'
extended by neceffary confequence, inafmuch as it oufts the
acceffary before in the fame predicament : and upon the fame
ground, Lord Hale is clearly of opinion, that aiders and 1 Hale, 21, 2.
affifters within the ftat. 5 & 6 Ed. 6. c. ¢. are alfo oufted of
clergy, though they do not altually enter the houfe. But
he fuggefts whether it may not be neceffary to charge them
in the indi¢tment, as ¢ malicioufly commanding, kiring, or
« counfelling” to the fal, within the words of the flat.
4 & 5 Ph. & M. ; though he himfelf thinks the words, ¢ ma-
¢ licioufly prefent, aiding, and abetting,” include the for-
mer and much more; and he alfo thinks, that all may be
indited generally for the breaking, &c. as in cafe of bur~
glary or robbery.

Whether or not the value of the thing taken be materialin =~ #ahe.
this offence of robbing an houfe, without putting any perfon
therein in fear, has been difcuffed in a prior fe&ion: Lord Aate, £ 70,
Hale however is cxprefs that it muft be above 12 d. in order * % 53
to cuft clergy.

5. The robbing any Perfon in ¢ Booth or Tent, in any Fairor G ng,
Market, (which includes a Breaking) the Ownery bis Wift, Breaking booth
Children, or Servants being within the fame, whether flech oy iv frone
ing or waking.

This offence is only oufted of clergy in regard to principals, 1 Hale, saz.
‘by. Rat. 5 & 6Ed.6. cig. L5 in cafe of being found :l!-l'{:::)':}éhqrgg.
guilty, {which means cither by verdiét or confeflion) upon € gy, g1~

. an *MS. Sum. 528,
s&6Ed. 6.c.g.
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E,"ﬁ,?f’,', ?e::’ an appeal or indiment ; which is extended by ftat. 3 & 4

&t W.&M. c. 9. . 2. (asto indiétments,) to outlawry, ftanding

mute, or challenging above 20; and the ftat. 12 G. 3. ¢. 20.

E_a;_“:i: “M. sncludes ftanding mute upon appeals. Bat it does not appear

12 3;:&&3;;‘,‘20. that acceffaries before to a robbery in a booth or tent are

Fide1 Hale, 564, Oulted of clergy by any Ratute, unlefs it be a robbery from

the perfon; in which cafe the flat. 3 X 4 W. & M. c. 9.

Ante, £.61.  attaches upon them: for the ftat. 4 & 5 Ph. & M. extends
only to dwelling-houfes.

For the conflru&lion pat upon the flat. § & 6§ Ed. 6. c. g
1 refer to the laft fe&tion.

§45. 6. The Breaking of any Duwelling-boufe or Out-Foufe, Skop, or
?rfﬂbif g d:::f{f- Warehoufe, and the felonioufly taking away Money, Goods, or
;;iﬁ,, ﬁg,,;,r, &c.  Chattels of the Value of 5. or upwards in the Day-time s
though wo perfon  phoysh no Perfon be within the fame at the Time.

'wmh?, in the

_;;:{.:7;?}0 “,"; The principals are .oufted of clergy by fat. 39 Eliz. c. 13.

waluesf 35 upon being found guilty, and convited by verdi&, confef-

i"’nfj:’gl';j_“' fion, or otherwifc; and the ftat. 3 & 4 W.& M. c.9. {. 2.

3W. & M.c. 5. extends it, as t0 indiCtments, to outlawry, as well as the

i other cales there mentioned, and flanding mute, not direétly
an{wering, and challenging above 20 peremptorily ; and the
firlt fe@ion of the fame ftatute alfo oufts the aiders and abet-
tors, and acceffarics before of their clergy, upon conviltion
or attainder, or being indicted and challenging peremp-
torily above 20, or ftanding mute; which latter is fupplied
upon appeals as well as indi@ments, by ftat. 12 G. 3. c. 20-

Ante, f. §.  in the manner before mentioned.
But {everal matters ate neceflary to be noted in the con-
fideration of the ftat. 39 Eliz. and its auxiliary the ftat. 3 &
4W. & M.

Breaking. Firft, the ncceflity of 2 lreaking, in order to bring the

?i}. :ﬂ,’i‘;_!":,: offence within the ftat. 39 Eliz. is drawn principally from

527. Cro. Car.  the preamble, which mentions robding and breaking and en-.

o '::'3":":;: tering houfes, &c.: for the words in the enaQing claufe are

:H;wtl- ;l:-k;;. finply confined to tbe felonious taking away of goods, &e. and
_.,',95,' s¢3.  there muft alfo be an altual breaking under this branch of
:a;‘zgﬁ;ﬂ_ the ftat. of William. But fuch a breaking as would confti-
1 Haiey 5;6,.1. tute burglaey i done in the night is fufficient (4). Next, the

() S cafe, WOIds breaking and entering in the fiar, of Eliz, are allo in
0.8, Q. 16g8. _ conflruc-
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conftrattion connefled with the felonious taking away in the Ch. XVIL § 4.
enadling part; and therefore mere aiders or acceflaries, who In haufesy S
do not aftually enzer the houfe, are not within this ftatute Entering.
{o as to be oufted of clergy; though Hawkins doubts this 2 MS. Sem.273.
being Jaw in the cafe of aiders and abettors, upon general f’lf];’s:’"s'zgf‘i'_
principles governing cafcs of felony. But the conftruftion s6e.n.” '

. . . . . 2 Hale, 352,
which has prevailed is founded on the particular wording of » Hawk, ch. 35,
this ftatute.  And it is clear, that the fat. 4 & 5 Ph. & M. (98

. Ante, f. &1.
does not extend to this cafe. ?

Quzre then, Whether a perfon prefent at the robbery Aides and aber.
and affiting in it, but who docs not cnter the houfe, may ™™
be indifted as a principal, foas to be oufted of clergy under
either the f{tat. of Eliz, or that of W. & M.? eor, whether he
muft be inditted as an aider and abettor under the latter aét ?
Yet in the cafe of Mouncer and others, thofe who watched R. v. Mouncer
without as well as he who entered were all indi€ted as prin- :;‘i‘t"keé"fﬁ;f:-
cipals, and, as it {eems, ruled to be well encugh 3 but the jury cor. Hotham &,
found the value under 5 s. z Lesch, 645.
The leaft removal of the goods from the place where the #rar ¢ fruins,
thief found them, though they be not carried off vut of the jﬁﬁi";‘g?"

houfe, is within this act, as io other larcenies 3 for the {tatute Simia'sca,
Cambridge, Lent
does not create a new felony, but only takes away clergy af 16 o 2.

from the particular {pecies of larceny deferibed. Kel. 37
2 Hualey 958,

Ante, L 4.
Laftly, the places defcribed in the ftat. 39 Eliz, are § 6.
¢ develling-houfe or boufes, or any part theresf ; or any out-houfe To wihat out-
¢ or out-houfes, belonging and yfed to and with any dwelfing= ‘;f;;f’;ﬁﬁi:g
& boufe or houfes.” But the auxiliary ftat. of William, which <b- 33- f1ca-
extends to aiders, abettors, and acceflaries before, varies
the terms to © dwelling-boufe, fbop or wwarehoufe thereunt,
% belonging, or thercwith ufed)” dropping the term outhoufe,
ufed in the former ftatute, and introducing the terms fhop
and «warcboufe, which had not before oceurred; though
agreeing with the ftat. of Eliz. in every other particular, as
alfo in the turn of expreflion. Yet fome authorities, treating 4Blac.Com.24c.
of thefe two ftatutes, confider them as co-extenlive and co- 2 M3 Ssm.a7z,
operating. But though a fhop or warehoufe, belonging to
and ufed with 2 dwelling-houfe, may, under moft circum-
ftances, be fuppofed to fail under the defcription of an out-
houfe, if it be not part of the dwelling-houfe itfelf, yet the
1 : converfc
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h. XVI. § 46, converfe will not hold equally general. And therefore in
Fr donfes, @, the cafe of breaking any out-houfe, (not being part of the
dwelling-houfe,) other than a fhop or warchoufe, and fteals
ing therecut under the circumftances deferibed in the {tat
3 Hawk. ch. 33. 39 Eliz. it does not appear that the acceflary before is ex-
L 10030k prefsly oufted by any ftatute; and if not, neither is the aider
’ or abettor, according to the conftruftion put vpon that
1 Hale, g65. o, {tatute, unlefs he altually enter the houfe. Though at any
rate, if the value of the goods ftolen amount to 4os. then
aiders and aflilters are oufted of clergy by ftat. 12 Ann. c. 7
Ante, £ 63, 79, But it will follow from the reafoning upon Powlter’s cale
before ailuded to, that the fiatute of William, having oufted
of his clergy the acceflary before to fuch a felony committed
in 2 fhop or warchoufe, muft be taken to have ouited the
principal alfo under the like circumftances, And the cafe
of privately ftealing in houfes is provided for by fat. 10 &

11 W. 3. ¢. 23. which I fhall thortly defcribe.

§77. The indiftment mult precifely purfue the words of the
Idiamens.  ftatute 39 Eliz. By the words, ¢ although no perfon fhall be
# in the f2id houfe or out-houfes at the time of fuch felony
¢ committed,” muft be underftood that no perfon was within
at the time; and it muoft be fo laid in the indi@ment and
1 Hile, 525, b, proved in evidence, And if it appear that the felony were
committed in the night, fo as to make it burglary ; or when
fome of the family were in the houfe, in which cafe the of-
fender might have been oufted of clergy by the ftat. 5 & 6
Ed. 6. c. g. if the indi€kment had been framed on that {ta-
tute 3 the defendant can only be convitted of fimple larceny,
and {hall not lofe the benefit of clergy.

o. Privately flealing Goods, Wares, and Merchandizes to the

mﬁf}s %o Value of §1. in a Shopy Warehoufe, Coach-boufe, or Stoble, by
in flop, &, Day or Night, though not broken, and though no Perfon be
tﬁmgb not broket, I .

and though no avithin at the Time.

perfon withing :

Jo& 11 W.3.  In thefe offences the ftat. 1o & 11 W. 3. c. 23, excludes
c a3 from clergy the principals, affilers, hirers, and commanderss
being thereof convited or attainted by verdi or confeflion,
or being indifted and ftanding mute, or challenging above

twenty, This

Larceny and Roblery.
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This atute is defeftive in not mentioning perfons out-
fawed ; nor, as Hawkins [ays, acceflaries: but the latter
aflertion is too general as to acceflaries before ; for the fia-
tute excends to fuch as bire or command the offence to be
committed. And Lord Coke, and after him Mr., Juftice
Folter, confider the word command »s comprehending all

thofe who incite, procure, feton, or fir up any other to do
the faét,

The words of the ftatute are, ¢ privatzly and felonioufly
“ fleal, &e. 5" and therefore if the thop, &c. be broken, or
any force ufed, it is not within theadl. it was fo ruled by
Trevor, Powis, and Blencosw, in the cafe of Tims and Ce-
cil, O.B. gth December 31711, and in Rex v. Cartwright,
O.B. 1726. But the flat. 3 & 3 W. & M. c. 9. L 1. ex-
tends to breaking, In Thomas Jones® cafe, wha was ina
ditted on this ftatute for privately fteeling goods out of a
fhop : itappeared that the fhop was detached at a confiderable
diftance from the dwelling-houfe; that it was left fafely
locked on the Satnrday night, ahout 12 o’clock, and on the
Monday morning following it was difcovered that the fhop
had been entered, (as fuppofed, by a falfe key or pick-lock,)
and the goods ftelzn to the value of above 700l There
were two locks on the ontward door of the fhop, next the
fireet, both of which werc found nnlocked on the Monday
morning ; but the door was (hut, one of the locks being a
{pring-luck. 'No violence appeared to have been ufed in
gaining admittance, ber a defk in the counting-houle was
wrenched open and the lack broken. The prifener was eapi-
taliy convicted : but it was objected on his behalf, that force
kaving been ufed by breaking the lock and wrenching the
defk open, the offence was not that of privarely ftealing;
and that the prifoner could not be conviiied oa this indift-
ment. The jury found him guilty. But in Eafter term
1787 ail the Judges heid the coaviflion wrong as to the
capital part of the charge, there having been force ufed (o).
But'as the priloner cught to have been convitted of the Gmple

(a) According to the MS, of Buller J. the opening the door with'a pick-lock
was a fores (wiicient td take the cafe out of the fature.

Tt felony

641

Ch. XVL §53,
In Ty TUAT T~
boi{?\:, roach-

benfys, &¢.

2 Hawk. ch. 3.
{. 65. 68,

1 Hale, 4635, g+
Foft., r26.
Ante, G29.

r

19
Confiruffisn of
10& 1T W. 1.
2l

NNo foree.
2 MS.Sum 277,
514. MS. Bur-
net, 79. Foft. 79

Jones's cafe,
Lancafter Lent
A 1787,
MS, Jud.

M3, Buller J.
& 2 M3. Soms
277 5
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Ch. X VI § 79. felony upon this record, he was recommended for a pardon

In fhoss, avare-
Zor o woaes. O condition of traniportation.

houfes, . This agrees with Mr. Juftice Folter’s defcription of the

Foit. 79. offence under this fiitutz 5 which, he {ays, feems to exclude
all cales where any degree of force is uled 1o come at the goods.
R.v.Mathews, But where it did not appear whethzr any force had been ufed

:)71153 sh Apil or yiot, the cale was adjudged to be within the flatate by
R. v. Corder, Parkér C. J. and Tracy J. and the fame refolution was made
©. B. 6th Dec, .

1721, Serjr, iRt a fublequent cafe.

Folter's MS.

§ 8o. The ftat. 10 & 11 W. 3. alfo fuys ¢ though the owner or
Extends only to %€ any other perfon be not in fuch thop,” &c.  If, therefore,
theowrer’s gueds. the woods of a fRranger only be folen, it is not wichin this
2ME 8am, 514
Howard's caicy aét: for this law was intended as a fecurity for fhop-keepers
;g{%",g’ g ond traders in the better protection of their goods. And
intra, upon the fame principlé, it has always been holden, that the
Kept in their ap f00ds ftolen muft be fuch as are wlually fold or expofed ta
};:ﬁri?r: faces.  fale in fuch fhop; and not any other valuable thing which

""" may happen to be put there: for it was the objc €t of the
7ie s.c.  Ratute to fecure fuch repofitories for their proper purpofes.
3 Mod 165.  And therefere a fhirf leftin a miercer’s fhop to be fent to

0,.B. Apri}
6 Geo, «?  walh was holden not to be within the 28,

Howardscae s,  The words of the ftatute are ¢f fhop, warehoufe,” &e.

C.B. 1751 cnr indiéte
e B John Howard was indicted on the flatute for privatcly ftealing

Fofter BirchJs, goods the property of Fludyer and Co. in the warchoufe of -

Fott.77. . Day. Another count charged the prifoner with. {tealing
{Fide Grdfrey's AR

afe, 0. B Dee. the goods of J. D. in his warchonfe. It appeared that Day

;\,7:3;:"3;:'?' kept a gommon warchoufe by the water fide, where mera

1 Leach, 322, chants ufually lodged goods intended for exportatibn, untit

© Q) they could fhip them. Fiudyer and Co. fent thefe goods to

the warchoufe for that purpefe, from whence they were

_ flolen by the prifbner. The court held that the cafe was

not within the ftatute; for by the word marelonfer were

meant, not mere repofitories for goods, but fuch places whrre

merchants and traders kept their goods for falc in the nature

# 77d: Tacrington on the ﬂat 487, obferving, in contradiction to 'this afk,
that fuch hovfes, at a & from the dwelling-boufe, were particularly
meant to be protected by ghe. Rat. o 10 W, 3- €. 23+ and vide preface to ad
esition of Folter's C. 18 i,

i of
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of thops, and whither cuftomers went to view them. And Ch. XVL § 320,
though there the goods might properly enough be laid to be ;:,f:f Pl
the property of [Jay, fince he had the charge of them, and #wfen &+
was accountable for them to his principals; yet the ware-
houfc was not a place for fale, but mercly for fafe cuftody.
Accordingly the prifoner was 1ound guiky of the fimple lar-
ceny only, and acquitted of the ftealing privately in the
warchouie.

Stone was indicted for prlvately ftealing a watch, the R.v.Stone,
property of Sir Robert Hefketh, in the thop of one Alcock. :Ifm;’g’;;
The profecutor had feat it to his watch-maker to be repaired, )
and it hung in che fhow glafs in the fhop, from whence it
was taken: yet not being there for fale, the prifoner could
not be convi@ted under the fiatute. Foit. 8.

It has alfo been rightly holden that money is not within: _ Mngy.
the aét with regard to any of the places mentioned in it ; the T3 Sem a7y,

words being © goods, wares, and merchandizes.” For though gﬂgberl s cal‘?
the word ¢ gwds'” may, and often does, in a large fenfe in- pmdl,:;;’mi'
clude money ; yet being conneéted with wares and merchan~ ":daf;‘}\:"d’:‘“:r-
dizes, the fafer coaltruction, in fo penal a fturute, will be Zaf, adidem.
to confine it to gonds ejufdem generis, namely, goods ex-

pofed to fale. But the ftar. 12 Ann. f. 1. . 7. extends ex- aqte, 8ag.

prefsly to money.

The fame conftruftion takes place with refpelt to coache Gurk Aus and
houfes and ftables: the goods muft be fuch as are ufually )’:"i‘l‘; Sum.
lodged in fuch places. For the legiflature, in giving fo hxgh 14
a proteckion to thofe particular repofituries, intendeditenly a"y'gf
for the proper and ufual contents of them. " In Johr Sea’s Sea's sale, <1, B
cafe, the court doubted whether a livery great coat belonging 1 8:. icun,
to a coachman, which he had hung op in the ftables whilf}t : )“& edit,
he weint into the houle to receive his wagrs, couid be con-
fidered as any part of the proper or ufual furnitare of the
ftable out of which it was ftolen: aad therefore direfted the

prifoner to be acquitted of the capital part of the charge.

Tt 2 8. Larceny
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ghdi}:}n- ?31- 8. Larceny in a Duwelling-houfe or Out-houfe thereto belonging
Busdfes P of Meney, Guodsy, Wares, ¢, to the Valur of 405, though

i":ﬁ;.m 408, the Honfe be not broken, and whether any perfon be awithin
or #iol.
§81. Clergy is therein taken away by the ftat. 12 Apn. ff 1. 2. 7.
Larceny in dapefl-

A, fron:! the principals, afifters, and aiders on conviflion, or

w405 valse,  Attainder by verdik or confeffion; or on being indited and

::;:u:l;:’.ﬁrz.g. ﬁanding.mutc, or not direétly an{sfrering, or percroptorily

) challenging above 20. But apprentices under the age of 16,

?ﬁ'}"’é‘s‘h"" robbing their mafters, are excepted. out of the aék. And
neither principals outlawed, nor acceffaries before, are in-
cluded in it.

FWbat offinders The ftatute has been holden not to extend to a ftealing by

:vr:;ﬁ;nsif- a man in his own houfe ; for the intention of the a&t was to
Som. 174, . : y :
Rex v. Ma,,’ protedt the owner's property in his own houfe from the de-

ﬁi‘dﬁfﬂf'}fn predation of others, or the property of others lodged in the
O.B.S:pr. .P?34: owner’s houfe ; thersby giving prote&ion agzinft zll bat
E.fzdf{t:::h, the owner himfelf. The fame point was rulcd by Nares J.
'379.8. Coasa  in another cafe (5), where the millsefs of a brothel ftole
gfg';:‘:!f-w_) money from a failor who lodged in her hutband’s ‘houfe:
(8) Ann Goula’s becaule the {tatute extends only to the dweliing-houfe of
:‘ffl;,(:}g‘e,j'“' another; and this being the houfe of her hulband was the
sor, Nares |~ fame as her own. And this cafe was afierwards approved

éi;ﬁ,g' fx;d of by Skynner C. B. Athburft, Gonld, 20d Heath juitices,

Aibburtt J. pre- But the ftatute e sly ‘
fent and gnl’ ftatute exprefsly extends to fervants, as appears by thg
curring), MS. pl'camblc.

Jud. (S. €. 2 Leach,257.) Ante, 161

gfli-_cg;éf- The dwelling-houfe muflt be {uch wherein hurglary may
alas Sik, ~ be committed, and not that which is onty inhabited cafually

Ante, 459. ot for a {pecial purpofz.

- 532-" Tt has alfo been holden, that in order to bring a eafe
fm:'f:ﬁ‘;;g- within the {tat. 12 Aun. the property ftolen muft be fuch as

:irf:rn;v%;ﬁamrr- is ufuzlly under the protedtion of the houfe.

nte, (. 3o, . . . g

Compbell’s eafe, L€ prifoner was indicted upon the far. 12 Ann. c. 7.
O-B Jan- 1752, for {tealing in the dwelling-houfe of €.M. Adams, a bank

cor, Ld. C, B, H

Eyre, Baller and DOLE of 25 L. It appeared that the prifoner lodged. at Mrs,

Willan Js,

2 Leach, 642, {4} Theaccomplice, tricd st the fame time with the miftrefs of the honfe,
was dirgghed to be ncquiteed of the capital part of the charge.

Adamg¢’

A
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; i Ch. XVI. §22.
Adams houfe, and that the, having occalion to change the P dwﬂ__,ngfi

note in queftion, fent her fervant with it to the prifoner with foufer and aits
that requeit, The priloner, after examining his putfe, faid, ifjf:’” 4o s
he had not money enough by him for the purpofe, but he” ommees
would go immediately to his banker’s and get it changed ;

and accordingly he left the houfe with the bank note, and

never teturned. A quefiion arofe at the trial, Whether the

cale were within the ftatute, which was made to protelt

property depofited in the houle, and not that which was

about the perfon of the party. After convition the cafe

was referved for the opinion of the Judges, who thought it

was not a capital offence within the [tatute,

Edward Owen was indicted for ftealint 105 guineas, the Rexv. Owes,
propetty of James Foreman, in the dwelling-houfe of Patrick }?d'sl.;-B]u?ch?j.
Brady. Brady kept a public houfe in Holborn, into which and M3. Jud.
Foreman was feduced by the prifoner, under pretence of ;?gf;f;:{ u’:“fr
dividing the value of a crofs which the prifoner picked up and b protection of

. . the boufe, and not
pretended to have found in the ftreet; and there the Pri- of any perfin in
foner obtained the 105 guineas from the profecutor, under ’;f' ;i‘;f;': "’#‘3’
exatly the fame circumftances as have been repeatedly given i pucker.
in evidence in the ring-dropping cafes. But it was objected
that the cafe did not fall within the ftat. of Ann. becaule the
profecutur was peither the owner nor 2 {ettled inhabitant of
the houfe in which the money was taken. It was further
infited, that this cafe muft be taken as if the property of the
profecuror had been ftolen out of his pocket, or otherwife
from his perfon, without any deceit; and that the fiatute
was meant to protect property ufually kept or depofited in
the houfe, as contradiftinguithed from property under the
prote€lion of the perfon: and Campbell’s cafe was mentioned Supra,
and infifted upon as an authority in paint. Ona conference
of the Judges in Michaelmas term 1792, 2 majority of
them were of opinion that this cafe was not within the
{ftatute : for that to bring a cafe within it, the nroperty muft
be under the proteéion. of the houle, depolited there for fafe
cuftody ; as part of the furniture or money, plate, &c. kept
in the houfe, and pot things immediately under the eyé or
perfonal care of fome one who happencd to be in the houfe.

The fame point was again ruled in s fimilar cafe of Rex vu 1o, caee.
Caftledine, which was alfo referred to the Judges:. where dind'scafe, 0.5

0é&. 1792,
Trs undeT Ms. Buller Jo
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under z like pretence, the profecutor, who had been decoyed
into a public houfe, was prevaited upon to produce his watch
and § guineas, whichi he laid upon the table, but without
any agreement that the prifoner (hould have them; who,
neverthelefs, took them up and went off with them without
the profecutor’s confent.

The fame was again ruled in Watfon’s cafe in 1794.

The ftealing of bank notes is within the a&. This was
ruled by all the Judges in Dean’s cafe in Ealter term 1706.
The fame point {ecins to have been taken for granted in
Milnes’ cafe, and in Watfon’s cafe.  And the like refolution
has been made in the cafe of an indiftment upon the fat,
8 Lliz. e. 4. for privately fealing from the perfon. ~ Thefe
determinations were founded on the confideration of the
ftat. 2 Geo. 2. ¢. 25. whereby the ftealing of fuch fecurities
is put on the fame foot as the ftealing of goods of the like
value with the money fecured by the fame.

Upon the whole it may be collected, that the oufting of
clergy in the above mentioned farutes concerning larcenies
and wbheries in howufes depends on one or more of thefe
circumftances ; either where there is 2 breaking of the houle ;
or 3 putting in fear of the perfons within it; or the goods
ftolen therein amount to a certain value, under certain modifi-
cations. A breaking is neceffary uader the ftats, 1 Ed. 6.
¢. 12. L 1o. 5 &6 Ed. 6. ¢ g 30 liz. c. 15. {. 2. and
3 &4 W. &M, c.g. f.1. 23 a putting in fear is under the
fame flacs. 1Ed. 6, c. 12, £ 10, and 384 W.& M. c. g.
f1. and 23 H. 8. c..1. £. 4. and the value is alfo made
matertal by 39 Eliz. ¢ 15, £ 1. and the 3.& 4'W. & M.
¢ 9 1. 1. before mentioned, and alfo by ro & 11 W. 3.

- €23, and 12 Ana. f. 1. ¢, 7,

I Shigs, 8.

By the ftat. 24:Geo, 2. ¢. 45. % All and every perfon and

* petions who fhall felonioufly fieal any goods, wares, or
¢ merchandize of the vilue of 4o0s. in any-fhip, barge,
% lighter, boat, orother veffel or craft, upen any navigable
€ rivery

Larceny and Robbery. 647
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< giver, or in any port of entry or difcharge, or in any ff‘".x"é}ﬂi-
¢ creek helonging to fuch river or port, or upon any whatf ":ﬁ?;“;k .
* or quay adjacent to fach river or port; or who thallbe .
« prefent, ziding, and offifting in commirting any fuch .of-

« fences, being thereof convifled or attainted, or being

« indiQled (hall ftand mute, not direltly anfwer, &d. ov

s peremptorily challenge above 20, &e, fhall be excluded

¢ {rom the benefit of clergy.”

U;Scm this Bacure the conftrution is generally _cmfﬁnc? to 1‘:’:?"?5"‘
fuch goods and merchandizes as are ufually lodged in [l.ups, s 1 B0
oron wharfs or quays. And therefo_re where Gcorge Grimes le..‘:j(,(j::,ﬂﬁ:, X
was indicted on this ftatute for fiealing a conliderable fumof 4 t752,
money out of a thip in port; though great part of it confifted gﬂl}) 7
of Postugal money, not made current by proclamation, but cue, 0. B.
commonly current ; it was ruled not to be within the fta- ;;?ff- 1 Lexch,
tute. )

At the Old Bailey in May 1784, one Pike was tried be- g-k;: :;r;,
fore Adair Serjt. Recorder, on the ftat. 24 Geo. 2.’ ¢. 45. fc{r 1 Leach, 3‘;.
@tealing a quantity of deals  in a certain barge on #he nous- Secil_'-él;a;-
gable viver Thames.” It appeared in evidence, that as th-c Indifiment fir
barge with the deals, ' belonging to the pro{ccqtor, was navi.. mgea::i;n
gating down the Thames, the lighterman, fearful of sn acci- L’igzm_
dent, brought it into Limchoufe dock, whereit was m.oorcd. iAo 4
By the efflux of the tide it was left aground, and in the wa: agrownd in

. . ) .. adackin @ creek
night the boat and the deals, above the value of 4os. were ,r i, 0

-

‘ftolen. The court held that the offence laid was not proved which anctker

; : . deferiprion in the
within the meaning of the ftatute. That in the con- gi., sppiie,

firuction of Ratutes, ‘which took away the benefit of clergy,
the faw fequired that the faét laid in the indi&ment !ho'uld
be {trictly proved: but in the prefent cale, the cvidence
proved that the lar-eny was not committed on 2he navigable
river Thames, but’ upon the banks of one of its crecks,

“That it was true, ‘the ftatute alfo took away the benefit of

clérgy from any perfon who fhould fteal to the amount of

405, * in any pott of entry or difcharge, or in ‘any creck

# belonging to any navigable river, ‘port’ of entry or dif-
¢ ‘Charge :” but this being a different branch of the ack, ‘the
indi€tment fhould have charged the fadt accordingly. ~ The
prifoncr therefore was only convi€ted of the fimple larceny.

Tt 4 “ Sa
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Bo the plundering, ftealing, or deftroying ¢ of any gocds
% or merchandizes, or other cfie@s, from or belonging to
¢, any (hip or veflcl of his majefty’s fubjects or vthers, which
¢ fhall be in diftrefs, or which fall be wrecked, loft,
* ftranded, or cait on fhore, ju any part of his majelty’s
¥ dominions, whether any living creaturc be oun beard or
¥ not{a), or any of the furnituie, tackle, apparel, provibon,
“ or part of fuch thip,” &c. is eacluded clergy by ftat.
26 Geo. 2, ¢ 19,

A fimilar provifion was before made by the ftat. 12 Ann.
ft, 2. ¢.18. made perpetual by fiat, 4 Geo, 1. ¢ 12. where-
by whoever thail « {teal any pump belonging to a fhip in
“ diftrefs, or thail be aiding or abetring thereto,” is excluded
clergy.

By {. 2. of the ftat. 26 Geo. 2. ¢. 1. % when goods or
¢ effets of {mall value fhall be ftranded, loft, or caft on
$¢ thore, and thall be ftolen without circumfiances of cru-lty,
$¢ outrags, or violence, it fhall be lawful to profecute for
¢ fuch offcnce by way of indictment for petit larceny 5. and
% the offender, on conviftion, thall fuffer fuch punifhment
5 35 the laws in cafe of petit larceny do enjoin or require.”

There does not feem to be the fame reafon for limiting
the operation of the words ¥ apry goads, (Je. or other effefts,” in
this ftatute, in the {ame manuer as in fome other ftatutes be.
fore mentioned ; nat ouly becaufe the word #ffeds is of much
more comprehenfive fignification than the words < awarer or
& merchandizes,” uwied in thofe flatutes; but becaufe the
mifchief extends equally to every fpecivs of property, which
can fall under thefe general words.

By f. 4. of the fame a&k * If any perfon or perfons fhall
s offer or exppfe to fale any goods or effelts whatfoever,
« belonging to any fhip or veflel loft, ftranded, or caft on
¢ (hore, as aforefaid, and unlawfully taken away, or rea-
¢ fonably {ufpedied fo to have been; it fhall be lawful for
¢ the perfon to whom the fame fhall be fo offered for _fa'li.;,
¢ or any officer of the cuftoms or excife, or any conftable,
¢ &c. or other peace-officer, to flop, take, and feize the
“« faid goods and efels, and with all convenient fpeed

-

{a) This provifion was with reference ts the #at. 3 Fd. 1. @ 4. by which the
¥sficl was not to bs adjudged wreck Jf any thing efgaped alive.
Carsy

Larceny and Robbery.
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1

&

offered the fame for fale, or fome other on their behalf,
s ghall not appear before the faid jultice within ten days
“ next after Tuch feizure, and make out to his fatisfaltion
¢ the property of the faid goods, &c. to bein them or thole
« by whom they were employed to fell the fame; then the
“ faid goods, &e. fhall by order of the faid juftice be forth-
¢ with dclivered to the ufe of the owner on payment of a
# reafonable reward, {to be fixed by the juftice,) to the per-
% f6n feizing: and fuch juftice fhall and may commit the
« perfon or perfons who have {o offered or expoled the fame
% to fale to the.common gaol for fix months, or until he
¢ fhall have paid the owner, or any lawfully authorized to
s receive it, treble the value of {fuch goods,” &c.

-

649

carry the fame, or give notice of fuch feizure to a jultice ?h ?(‘Ffi;ﬁ(;ss_.
of peace: and if the perfon or perfons who fhall have 2 foips indiffreis.

By {. 8. of the fame ak, ¢ If oath {hall be made before 26G. 2. .2

¢ any magiltrate, lawfully impowered to take the fame, of

| -
Where

]

& any Juch plunder or theft, and the cxamiaation in WEIting &y clerk of peaces

t¢ thereupon taken fhall be dclivered to the clerk .of the
« peace of the county, riding, ot divifion, wherein fuch
« fa& thall be committed, or to bis depuyy ; or if oath fhali
# be made before any fuch magiftrate of the breakiug any
< fuch fhip, contrary to the aforefaid 2t made in the 12ch of
s¢ Queen Aone, and the examination in writing thercupon
« taken fhall be delivered to {uch clerk of the peace, or his
« deputy; then fuch clerk of the peace fhall canfe the of-
% fender or offenders in any of the faid cales to be forth-
 with profcéuted for the fame, either in the county where
« the faét {hall be committed, or in any county next adjoin-
% ing; in which adjoining county any indiGment may be

s laid by any other profecutor. And if the fact be com- pidpos. £ 156.

4

mitted in Wales, then the profecution fhall or may be
«carried on in the next adjoining Englifh county. And the
necelfary charges of fuch profecutions by the clerk of the
¢ peace fhall be paid by the treafurer of the county, &c.
¢ where the faét thall be committed, to fuchamount as the
¢ juftices of the peace fhallorder. And if fuch clerk of the
& peace fhall negleft or rcfufe to carry on fuch profecution
¢ in due manner, he fhall forfeit 100l for every fuch
¢ offence to any perfon or perfons who- fhall fue for the
(1 Iamc’” &c’. . In

£

-

-

ar in arober
county-
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In Northern Countier.

The fiat. 43 Eliz. c. 13. levciled againlt fuch as are
guilty of perfonal violence and rapine, in the notthern coun-
ties of Cumbsrland, Northumberland, Weltmoreland, and
_the Bifhoprick of Durham, which has been before adverted
to; reciting that perfons had been earried from them into
‘other counties as prifoners, and kept barbaroully and eroelly,
until they were redeemed by great ranfoms; and alfo that
of latc there had been many incurfions, robberics, and burn+
. ing and fpoiling of towns, villages, and houfes within the
faid counties, fo that divers fubjects there had been forced
to pay a certain rate of money, corn, cattle, or other con-
ﬁde:aﬁon, commonly called Black Moil, to divers perfons
inhabiting upon or near the borders, &c. in alliance with
great Tobbers and fpmlers in thofe parts, &c. enafls, that
whoever fhall fo take away, detain, force, or imprifon, any
perfons within the fame countics, or againft their wills, to
ranfom them, or muke fpoil of their goods, &c. * or whoever
¢ fhall take, receive, or carry to the ufe of himfelf, or wit-
¢ tmgly to the ule of any other, any money, corn, cattle, or
« other confideration, commonly called Black Mail, for the
¢ prote€ting or defending of him or them, (i.e. the trae men)
* their lands, goods or chattels from fuch thefts, fpoils, and
¢ robberies as aforefaid, and thall be indied and lawfully
& conv;&cd ofany the faid oﬁ‘ences, or ftand mute, or chal-
« lenge peremptorily above 20, before the juftices of affize,
¢ gaol delivery, oyer and terminer, or juftices of the peace
« ‘within any of the faid countlcs, fhall be adjudged felons
¢ withot benefit of clergy.”

The bcneﬁt of clergy is taken away * from great, known,
# and notorious thieves and fpoil-takers, both in Cumber-
¢ land and Northumberland, on conviétion, for theft done

"7« within the fame * or otherwife the jultices of aflize,

oyer and terminer, or gaol delivery, before whom they are
convifted, may tranfport them for life,

6. To whom the Preper{y Solen fball be charged
0 belong.,

‘Tt hag .heen alrcady fhewn, that fome thmgs are not the
fubje&s of property at all, or only fo ratione loci’ or privi-

legih

Larceny and Robbery. 851
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legii, .and that others are only fuch {ub modo, that is ¢ xvr. gss.
where fome perfon has acquired a {pecial dominien over them. Goods ef P")’M
P with refpeét to things which are the regular fubjecls of

prorerty, felony may be committed in ftealing them, though Gudr of perfpn
the uwner be not known ; for the guilt of the thief is the :”:;mm.zs_m
fam:  And he may be charged in the indi&ment with hav. 1 Hawk. ch. 33.
ing iolen the goods of a perfon to the jurors unknown; or ‘: e, g1
with haung received goods ftolen by a perfon unkoown. ;t!aial_e;f;sx.z%o
And in fuch cafe the Fing fhail have the goods. But if the B Comegs-
owner be really kaown, in indi&tment alleging the goods to E;f:e::t Re-
be the properiy of a perfon unknown, would be improper: Rexv, Thomss,
in that cafe the prifcrer muft be difcharged of that indidl- pott: £ 163.
ment, and triecd npon a new cue for ftealing the goods of

the owner by name.  And in profecutions for ftcaiiug the

goods of a perfen unknown, fome proof muit be given fuf-

ficicnt te raile a reafonable prefumption that the taking was

felonious or inuvito domine; for it is not enough that the

prifoner is unable to give a good account how he came by Poft. 657,
the goods.

This fcems to be the true ground upon which perfons ia-

dicted for {tealing any goods in themfelves the fubje& of pro-

perty, but whereof no owner can be found, are in anyinfance,

(the fa&k of taking, &tc. ducri caufd being praved,) entitled to

an acquittal.  For the true owner by lofing .them does not

lofc the property in them until {eizure by {ome other perfon

having a right to feizein fuch cafes; And as the form of

the indi@ment, laying them to be the property of a perfon

unknown, is good, the only difficulty lies in proving that the

taking was felonious, or invite domino.

He who {teals the bells or other goods of a chapel in time §89.
of vacation, may be indicted for ftealing the'godds of the G:dn{uﬁmb
«chapel, being in the cuftody of {uch and-fuch ; orinthe cafe ¢ agr 38
of a.parith.church, they may be laid .to be the goods of the 1 Hule, 512
parithioners.  But-in an indiCtment on-the flat. 4 Geo. 2.
c. 32. for {tealing Jead from Headen church, it was holden ppee, 1,41,
not neceffary to Ly the property in any perfon, though it w"f . Cler. Leew,
might be laid to be the property of the vicar. But that 3
cafc turned on the particularnatuse of the property proteCied
by the ftatute.

There
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There can be no property in a dead corpfe; and therefore
ftealing it is no felony, but a very high mifdemeanor. I
the cafe of Dr. Handyfide, where trover was bronght againft
him for two children that grew together; Lord C, J. Willes
held the allion would not lie, as no perfon had any property
in corpfes. DBut a fhroud flolen from the corple muft be
laid to be the property of the executors, or whoever elfe
buried the deceafed, and not of the deceafed himfelf. Some
years fince feveral perfons were convi@rd and tranfported
for ftealing leaden coffins out of the vaults in St, Andrew’s,
Holborn, and they were laid to be the goeds of the execu-
tors (a).  Butif it do not readily eppear who is the perfonal
reprefentative of the deceafed, laying it to be the goods of a
perfon unkoown is fufficient. Thus at Exeter Lent aflizes
1794 2 man was tried before Buller J. for ftealing a leaden
coffin, the property of a perfon unknown ; and in another
count it was laid to be the property of certain perfons, being
the then churchwardens. The latter, it was at once decided,
could not be fupported : and to the former it was objeéled,
that though the coffin had lain in the ground near 60 years,
yet the fame family, of which the deceafed had been a mems-
ber, remained on the fpot: and it did not even appear that
any inquiry whatever had been made to afcertain the faét;
which thewed a want of realonable diligence in the profecu-
tor: butit was ruied to be fufficient after fo many years had
paffed. Again, if the goods of any inteftate be folen before
adminiftration, they fhall be fuppcfed to be the goods of the
ordinary ; or if an executor be appointed, the goods fhall be
faid to be his before probate: and they need not thew their
title fpecially as ordinary or executor, becaufe it is founded
on their own pofleffion,

Any onc who has -a fpecial property in goods ftolen may
Iay them to be his in an appeal or indictment for larceny;
as abailee, pawnee, lcflee for years, carrier, or the like; a
fortiori, they may be laid to be the property of the refpeétive
owners; and the indiCtment is good cither way. But if it
appear inevidence, that the party whofe goods they are laid
to be bad neither the property nor the poffeflion, [and for

this

 ing {poons arid other articles, laid in the fecond count, (on

Larceny and Robbery, 653
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this purpofe the poficfion of 2 feme covert or fervant is,-ge- Ch.XVL § oc.
ncragy chaking,Pdlc poficihon of the hufband or mafter,] G"““‘é:‘#’m-
the prifoner ought 1o be acquitted on that indi¢tment, The
fame rule prevails iri the cafe of goods belonging te a gueft (), I‘Iﬂilwh-lzg;lz .
ftolen at an inn ; they may belaid to be the property either of pl 7- v248.

sStaundf. 28, bs
the innkeeper or the guelt. So, goods ftolen from 2 wather- (4) Jane Todd's
ho takes in the linen of other perfons to wafh, <% 0.B-sth
woman ($}, who takes in the linen p 3 Julycrir,byLd.
may be lid to be her goods; by Parker C. J., Tracy and C.]. Eyre and
. . Ld.C. B.Wadd,
Bury Js.; for perfons of this defcription have 2 pofleffory Ryrmes Ms.
property, and are an{werable to their employers; and coul::l . ?:J";{‘f:l; Pack.
all maintain an appeal of robbery or Jarceny, 2nd have refti- 7 cafe, O. B.
tution. So un agifter has a poflcffion and property againit ;?;h;rf"’f’;?yj
all but the right owner. Parker, Bury B. snd Tracy J. MS. Borner,

In John Woodward’s cafe, who was indied for mali- W?ML‘:“;;
cioufly and feloaioufly killing two fheep, the property of Sue Af 3706,
‘W. Dalton, it was proved that the profecutor had only ¢or. Perryn B,

o : . MS, Jud.
taken the fhezp in to agift for amother. Whercupon it was Property loid in
objeted that the property was not well Lid in the agifter; ?igjg;"f‘-
and upon reference to the Judges in Michaclmas term 1796, g43)
one of them doubted at firft, becaule an agifter of catile is
not liable for them at all events, like an inn-keeper for the
geods of his gueft. The majority, however, thought the
conviction right. But the matter ftood over till Hilary term
1797, when upon reference to 4 Inft. 293. thewing that an
agifter has a poffcffion; and 2 Rol. Abr. 551, that he may
maistain trefp«fs againft any who- takes the beafls, all the ‘(‘;‘3'_")”*5“1‘
Judges agreed that the conviQlion was right.

James Deakin and William Smith were indifted for fteal- R- v. Deakin&
Smith, 80 B,
April 1800, cor,
which alone they were convicted,)to be the property of one g‘;‘*“{ "
Markham. The goods had been fent by a tradefman in Properey faid in
London to Mr. Broderick at Spalding, by the Spalding coach, flge-wabmar.
and were ftolen by the prifoners at Pondeifend, out of the
boot behind the coach. The queftion was, Whether they
were properly laid to be the property of Markham, who was
not the owper, but only the driver of the coach; there
being no contraét between him and the proprietors, that he
fhould be liable for any thing flolen ; and it not appearing
that he had been guilty of any laches. The cafe being re-
ferred to the Judges, it ftood over for fome time; but finally 74 Taylor's

cafe, 1 Leach,
the 39;. ad idem.
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the convittion was holden right ; the coathman having the
poffeflion, and a fpecial property in the goods committed to
hia charge.

Upon the fame principle it is that a man may be guilty of
larceny or sobbery of his own goods. For if A. bail goods
to B. and afterwards animo furandi fteal them from him,
with defign probably to charge Him with che valve: or, if
A. fend kis {ervant wizh money, and aitcrwards way-lay and
rob him, with intent to charge the hundred: in either.cafe
tht felony is complete.  And even in this latter cafe, I fee no
objedtion tolaving the property of the goods in the fervent s
for thaugh in gemetal it vay be faid that he has no property
in them as againft his matter, although %ic has again®t cvery
other perfon; yet having a clear right ro defend his poffethon
againft A.’s unlawful demand, the fpecial property (il re-
mains in the fervant. But a taking from the fervant of
the mioney or goods of his mafter, in his prefence, by put-
ting in fear, it 2 taking from the ‘mafter, and the offender
may be indicted of robbing him.

Op the other hand, it being-a fettled principle, that nei-
ther the property nor pofleffion in law of goods is changed
by any felonious taking of them; it follows that if A. {teal
goods of B., and after C. fteal the fame goods from A.; C.
is 2 felon both as to A. and B.; and he may be indiéted of
ftealing the goods of B.

Cloaths and other neceflaries provided for children by their
parents, arc often laid to be the property of the paveats,
efpecially while the children are of tender age; but it is
holden good either way. At the feffions at the O, B. after
Eafter term 1701, Tracy and Turton Js. and” Lovell Recor-
der, doubted 'whether the property of a gold chain, which

" wyas taken. from a child’s neck, whe had worn it for four

years, ought not to be 1aid to be in the father. But Tanner,
who had been an ancient clerk of the court, {id that it had
always been ufual to Jay it to be the goods of the child in
fuch cafe: and that many indi€tments which had laid them
to be the property of the father had been ordered to be al-
tered by the Jadges. '

An

Larceny and Robbery.
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An indi&ment for theeo ftealing laid the property to be in
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Simon Dodd, the elder, S. D. the younger, John and Gil- 753"

bert Dodd, and feveral others of the {ame name. Simon
Dodd the eider proved thai he and his fon (now dead), took a
farm on their joint concern, and kepta (tock of theep, their
joint property, upon it.  The fon died inteftaze about five
years age, leaving a widow, who died foen after him, and
feveral childven (the ciildren named in the indictment). No
divifion was ever made of the ftock; from which all the
theep upon the farm at the time of the felony committed
were bred, {ome before 2nd fome after the fons death, S.D.
the elder contirved to orcupy the farin and ufe the flock as
before, confidering himfelf acting for his grandchildren, who
were {till infants, in refpedt of one moiety; and accordingly
continued to keep a regulr account with them in his books.
After convifiion a queftion was fubmitted to the Judgzes,
Whether the property were well laid jointly in the grand-
father and grandchildrén.  And in Michaelmas term 18or1,
they all held it well enough: for at any vate, though in the
cafe of joint traders there were no jus accrefcendi, and the
remedy {urvived: yet here the grandfather {wearing that he
held one moicty for his grandchildren, no perfon could con-
trovert it, and he might make diftribution among them.
And fome of the Judges alfo faid, that the propercy might
have been laid to be in the grandfather alone, who was in

- pofleffion of the children’s moiety as their agent.

I now proceed laftly to examine

. What is fuch Evidence of the taking and carry-
ing away being froudulent or wrongfid, with In-
tent to convert the Good? to the Taker’s own Ufe,
and make them bis own without the Confent of
the Owwner, as amounts to Felony.

The felonious intent is effential to the offence; and in
order to make it f=lony, the intent to fteal ought to be at

the time when the party fitlt gets poffeffion of the goods;
fuch a pofleffion at leaft as is diftinét from that of the owner;

+ for a fraadulent intent, originating afterwards, to convert the

goods to his own ufe is not felony : but the original felonious
intent may be colle&ed from fubfequent alts. Thi
: is

Joha's Scont's
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berland Sum.
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Larceny and Robbery.
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This inquiry may be beft made by confidering tic
feveral defences by which charges of this nature are endea-

voured to be palliated or denied.  Thefe are,

1. By a Denial of the Fadl itflf, or the Party's Participa-
tion in if.

That the Goods avere taken upon a Cluim of Right, or by
A& of Law.

. By Miflate or Accident.

As a Trefpaffer or Wrong-Daer, witheut Fraud.

. .By Jinding.

« By Delivery of a third Perfou, without Knowwledge of the

Theft by the Taker.
7o By Delivery from or on Belalf of the Owner; orbya
Taking with bis Confent and Apprebatisn.
8. By taking upon Neceffity.

(¥
+

S b ow

1. By a Denial of the FalZ, U,

It may be laid down penerally, that wherever the property
of one man, which has been taken from him without his
knowledge o1 confent, is found upon another, it is incum-
bent on that other to prove how he came by it; otherwife
the preflumption is that he obtained it felomioufly. This,
like every other prefumption, is firengthened; weakened, or
rebutted, by concomitant circumftances, too numerous in
the nature of the rlung to be detailed. It will be Tufficient to
allude to fome of the moft promirent; fuch as, the length
of time which has elapfed between the lofs of the property
and the finding it again; either as it may furnifh more or
lefs doubt of the identity of &t ; or as it may have changed
hands sftener in the mean time; or as it may increafe the
dilficulry to the priloner of 2ccounting how he came by it : in
all which confiderations that of the nature of the propértymult
generally be mingled. So the probability of the prifoner’s
having been near the fpot from whence the property was
fuppofed to be tdken at the time; 25 well as his conduk
during the whole tranfaétion, both before and after the dif-
covery, are material ingredients in the inveftigation. But
the bare circumftance of finding in one’s pofieffion property
of the fame kind which another has loft, unlefs that other
can from marks or other circumftanges fatisfy the courr and

jury

Larceny and Robbery.

(Ewidence of felonious Intent.)

jury of the identity of it, is rot in general fufficient evidence
of the goods haviag been felonioufly obtained. ‘Ihough, where
the fak is very recent, fo 25 to affurd reafenable preflumption
that the property could not have been acquired in any other
manner, the court are warranted in concluding it is the
fame, unlefs the prifoner can'prove the contrarv. Thus a
man being found coming out of another’s barn; and wpon
fearch, corn being found upon him of the fame kind with
what was in the barn, is pregnant evidence of guilt.

So perfons employed in carrying fugar and other articles.

from fhips and wharfs have often been convifted of larceny
at the Q. B., upon evidence that they were detefted with
property of the fame kind upon them, recently upon coming
from fuch -places, although the identity of the property, as
belonging to fuch and fuch perfons, conld no otherwife be
proved. DBut this mult at leaft be underftood of articles like
thofe above mentioned, the identity of which is not capable
of firict proof from the nature of them; for Lord Hale fays
he would never convitt any perfon of ftealing the goods of
one unknown, merely becaufe he could not give an acconat
how he came by them ; unlefs die proof were made that a
felony had been committed of thofe goods.

Neither is the fa& of concealment, (the identity of the
property not being proved,) of irfelf evidence of ftealing,
though undoubtedly very ftrong coerreborative proof of it.

The confeflion of the priloner that he flole the goods is
often adduced in this cafe. And here, as upon other ocea-
fions, care muft be taken previous to the inquiry to afcer-
tain with certainty that fuch confeffion was not procured
either by promife or threat; in ejther of which cales it ought
nct to be received in evidence. Bot it frequently happens
that by means of fuch confeffion, {o improperly drawn from
the prifoner, the profecutor comes te the knowledge where
the goods ate concealed, aud in confequence regains poffef-
fion of them: in which cafe it has been faid by {ome, that
fuch confeffions onght to be received in evidence, corrobo-
rated by the faék of finding the goods in the place deferibed

by the prifoner. This, it is faid, does away the reafon upon

which the general rule, that confeflions fo improperly ob-
Vu - tained
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Ch. XVL & g4, tained cannot be received in evidence, is founded ; becaufe

Cofdfon- — the realon being to guard againit the poflibility of an inno-
A il Tl = ~

cent perfon being trom weakuefls feducéd 15 acenle bimfif,
in hopes of obtaining thercby mere fuvour, of for fear of
meeting with worle punifhizent§ that reafon is doné away
if fuch confeflion be fubftantiated by an aftual finding of
the goods accordingly in the place difcribed, which could
not probably be known to the party if Le were not privy to
PerLeBlanc J. the felony. DBut this opinion mull it feems be taken with

Ia:dgér:}g?rga:z, forne grains of allowance ; foreven in fuch cafe, the moft that

ter, March 1851, is proper to be left 1o the confideration of the jury is the fat

g::‘ﬁ::toit ;: of the witnefs havieg been direéted by the prifoner where to

1700, Rex v.  find the goods, and kLis having feund them aceordingly ; but
Marian Hodge, v . . . :

Wells Sum, 4%, not the acknowledgment of the prifoner’s having flelent or
1704, Cor, put them there, which is torbe colleéted or not from zli the
Crofe . War- A e

rickthall’s cafe, circumiltances of the cafe @ and this is new the mere connmon
Q. B. 1783, con. :

Nares |, and pl’&lﬁ!CC- .

EyreB. 1Lleach, £¢8. Mezey's tale, L%, 7724, cor. Perrya B, and Buliar 14, i Jov: a,

:asfﬁy’sscafe, In the cale of Richird Harvey at Bodmin Summer aflizes
A“;r,"’;’ém‘f’“' 1800, Lord Eldon {uid, that where the koowledge of any

falk was obtained from a prifoner under fuch a promife as
excluded the confeflion itfelf from being given in evidence,
he thould dire©t an acquittal; wclefs the faék itfeif proved,
would have been fufhcienf to warrant a conviction without
any confeifion leading toit.  And he fo direCted the jbry in
g‘f‘g"l’:;;“r" that cafe. I Lockhart’s cafe, who was indicted for flealing
7 Leach, 4 30. jewcls, a comfcifion having been obtained from him upon pro-
mifes of favourthat he had ftolen the jewels, and had difpofed
of part of them toa Mr. Grast; the latier was admirted 2s 4
witnels to prove that hehad recetved them from the prifoner,
Whete a prifoncr has been onee induced to confels
upon a promife or threat; it is the common prallwe
to rejeét any {ubfequent conicliion of the fatme or like fadls,
though at a fubfequefit time. DBut in tpe cafe where hepey
had been holden out to a ptifonsr to eomfelsj atid wheh
brought befere a magiftrate; ke fefufed unlefs upon condiv
tionis 3 Buller J. admitted the geaeral rile with fome gquas
lification, by obfetving that. there muft-be very ftrorg evie
denree of an-explicit warning by the magiftrate not o rely on
any expelted favour on that accotmt; and it onght mofk
tlzarly to appear that the prifoner thoroughly underftood
fuch

Lerceny and Robbers. 659
(Evidence of felomions Intent.)

fuch warning, before his f.mfeque'lt confeffion could be Ch. XV §g4.

given in evidence. ......._-—-CM .
As to what fhall be conlidered 45 a threat or promife,

faying to the prifoner that it would be worfe for him if ke

did not confefs, or that it would be better for him if ke did;

is fufficient to exclude the confellion, according to conftdnt

experience:

2. That the Goods were taken ot u Claim of Right. § 95.

O olaim ofnﬂ'bf.
Goods may be fo taken by the party’s own immediate adt, By i pargy’s

or by the aét of the law :hrough his means. In the frft f::”f:ss.
phce it has been fhewn that a man eannot be guilty of felony 1 Baies 513.
in taking his own goods, unlefs where having bailed them to
another, he afterwards {teal or rob him of them in order to
charge him or the hundred. Forelfe, if a man take another’s
trees and cut them into boards; or take the othee’s cloth and
nake it into a doublet and embroider it 3 or mingle the other’s
corn with is own : in ail thele cafes the owner may retake
bis boards, cloth, and the whole of the corn, {fo much at
leaft, I prefume, as cannet eafly be diltinguithed from his
own,) without being guiley of fclon3

And here it may be proper to remark, thatin any calt if there
be any fair pretence of property or rigat in the prifoner, or if it
be brought into doubt at all, the ccurt will direct an acquittal;
for it is not fic that fuch difputes fould be ferded in a man-
ner to bring men’s lives into jeopardy.

The owner of ground takes 2 horfe for damage fealant, or 1 Hale, 505, 7.
2 lord feizes iv as an eftray, though perhaps without tites
yet thefe cireumftance$ explzin the intear, and fhew that it
was uot felonious, unlels fome a,u be done which manifeits
the contrary ; as giving the horfs new marks to difguile 1¥m,
of altering the old ones; for thefr are prefumptive cir-
cumftances of a thievith intent.

After a feizure of uncuftomed goodsy feveral broke at Rex v. Kolght
night into the houfe where they were depofited; with intenr :’:I:fo;?:’
fo retake them for the benefit of the former owner: it was
Irolden that fuch a defign appearing febute:d the prefumption

. of afelonious defign to fteal, which was Jaid in #n indi@ment

for burglary; however elfe the parneﬂ wete culpabléin doing
fuch an a&.
Uuaz What
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Larceny and Robbery.
{ Evidence of felonions Intent.}

What has been juft faid of a colourable title will of courfe
apply in at lealt as ftrong a degree to the next fubjedt of
conlideration ; where a party gers pofieflion of another’s
goods by adt of law. But however difficult it may be to
eftablifih proof of a felonious intent in fuch cafes, yet if the
fa&t be clearly made out, it is one of the higheft aggravations
of the offence of larceny. It is converting the procefs of the
law, which is the belt fecurity for property, into an inftru-
ment of rapine and plunder.

A. having a d-fign tofteal B.”s horfe, which was impounded
on a difirefs, enters a plaint of replevin in the fherifi’s court
for the hotfe; and thereby getting ic dulivered to him, tuns
away with it: or intending to {ieal the goods of B. in his
houle, he delivers an eje@tmene frandulently; and having
obtained judgment againlt the cafusl ejector, he gets poflef-
fion and goes off with the goods: it is felony in cither cafe,
Richard Farr and Eleanor Chadwicke were indicted for
breuking the houfe of Robert Stanyer, and putting his wife
in fear, and ftealing goods from thence. It appeared that
the prifoners, intending to rifle the houfe in which Mrs. Stan-
yer lived apart from her bulband, went to an attorney, and
pretending thar Mrs. Stanyer was Farr’s tenant, and in arrear
for rent, obtained poffeffion of the houle by means of a
fravdulent ejeCtment ;- and at the fame time arrefted Mrs.
Stanyer under a writ of latitat, and caufed her to be carried
to prifon ; and then the prifoners riffled the houfe and took
away the goods, and hid fome, and altered the marks upon
the others, and fold the reft. And being queftioned con-
cerning thele 2{ls, and afked what colour of title they had
to the houfe or the goods, they could pretefid none, Bat
it appeared that the true landlord had received the reut of it
for many years, and that no rent was in arrear. Neither
could they pretend to any caufe of action againft Mrs. Stan-
yer. Upon which the jury were directed, that if they believed
that the prifoners had done 2l this with an intent to rob,
they ought to find them guilty ; which was accordingly done;
and they were both executed,  So if ander pretext or colour
of a capias ultagatum, fued out after an outlawry clandefe
tinely obtained againft a vifible man, his goods be taken
with a feloniows intent, it will be fclony,

3 3. By

Larceny and Robbery.
{ Evidence of felonious Intent.)

3. By Miflake or Accident.

Analogous to the taking upon a claim of right is the tak-
ing by miftake arifing from heedleflnefs, or from mere acci-
dent.  As if one man's {heep mix with another’s flock, and
he drive them with his own, or even fheer them, not know-
ing or taking heed of the difference; itis no felony. Bat if
he kuew them to be aoother’s, as by having that other’s
mark which he defaces, and places his own mark on them
this is evidence of a felonious intent. So it is if he appear
defirous of concealing the property, or of preveanting the
infpection of the owner, or of any who might make the dif-

G6s

Ch. XVi, §97.
By mifluke or
aceident,

§97-
By miftaks or
accident.

2 Haley 507, 5.

covery: or if, being alked, he deny the having them;.

although his knowledge thereof be proved. In like manner
the contrary mode of condut in thefe feveral refpelts is
¢evidence to rebut the felonious intent.

4. On taking as a Trefpaffer, without Fraud,

The taking may amount only to a trefpafs, and the cir-
cumftances in fuch cafe muft guide the judgment. As where
a man takes another’s goods epenly before him or before other
perfons, otherwife than by apparent robbery; or having
poflefed himfelf of them, avows the fa&t before he is quef-
tioned.

So where a man takes another’s harrow or plough, and
after plowing his own land, returns it to the place whence
be took it, or tells the ewner of his ufing it. So taking a
harfe off the common, and after riding, returning it there
again, is but a trefpafs, But if the party had fold it, this
would be declarative of the firft taking being felonions; and
in doubtful cafes the fafeft rule is to incline to acquittal
rather than convi&ion.

“I'he felonious intent being as effential to confitute the
offence of robbery as of larceny, it follows thatif fuch intent
be wanting, though goods be taken by fuch force or putting
in fear as would otherwife be fufficient to counftitute robbery,
yet it wili only amount to a trefpafs. A traveller met a fith-
erman with filh, who refufed to fell him any; and he by
force and putting in fear took away fome of his fith, and
threw him money much above the value of it: and judgment

was refpited, becaufe of the doubt whether the infent were
Uugs felonious

§93.
A5 frtfpdjrr.
1 Hale, s0g.
4B8lac.Com. 252,

Burnet’s MS, r1.

Lamb. 26g.

Crompr. Juil
34 b.

The fitherman's

cafe, York,

26 Elie.
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dire&ting them to clean and feed them, and {aying that they ch. xvi § 43,
fhould return in three haurs, In the courfe of the fame day < 2 wofpafers
the prifoners were taken at a diltanes of 14 mll.es f}fom them at an inn,
L:chlade, walking towards Farringdon in Berklhire, in 3 and are ofter
dire@ion from Lechtade, The jury being direfed to con- Lordsfomd purs
fider, whether the prifopers when they took the horfe and o:;{:_m.;'o;n
mare intended to make any further ufe of them than ta ﬁ@'ﬁ“{;‘;d_
ridc them, for the purpofe of aflitting them on their journey ﬁ”r}::;fer;hwua
towards the place where they wexe going, and then to 16av6 0 4 side and
them to be recovered by the owner or not as it might turn :ﬁmﬁ';’: ::-:"
out; and whether they intended to retarn to Lechlade, and ruurm or make
makg any further ufe of them; found the prifoners guilty; f;f.,f:”;:;x{i;f

but added, they were of 01171!0[1 that the prifoners meant pafiand rot for-

Ch. X V1. § ¢5. felonious on account of the meney given. Such, however,
42 ripafer. feem properly to be queftions for the confideration of the
jury.  And the circumitance of the party’s offering the full
value or more at the time cuglit to be left to them to fhew
that his intention was not frandulens, and fo not fclonious:

for it doss not necellarily follow as a conclufion of law, that
(4} Per Grale I. .
R.v Lane ~ if the value of the thing teken he offered to be paid at the

and athers, Eod- . - {, i fal: it 1
minwum. ag, . time, the intent is thesefore not felonious (o) ; though it is,

1795, Iapprehend, pregnant evidence in the negative. Butifig

Y 5™ . .
‘(:ar)g’ ;:f?_u;-_r:;g_ appear that the offering a price be merely a pretence foy

fi;n;m;:s \r-E . fraudulentiy acquiring another’s property (6)5 as where the
ELg 1 LML - .
Rtlfﬁ;s- and  Ownexs of cora or flour were compeiled by individual foree,

S;;‘z:g; Hig- or the threats of a mob, to take much lefs than it was worth ;
ib. 635, that thews the intent to be fraudulent and felonious; or,

[ T S

Loy

JuttIaft. 4. 100,

MS Tracy, 71s

according to the civil law, fueri coufd: and the parties are
guilty of felony. The diftintion in thefé cafus feems to
turn on the fraud, which is of the eflence of thefe offences,
as was at firlt thewn,  And this is exemplified by a cafe of
ftill greater micery, where the originel affault was clearly
with 2 felonjous intent; and yer the taking of the goods
was no more than 3 tyefpafs. At the O.5. 1698, before
Holt C. J. and other Judges, it was found that A. affzulied
B. «n the highway with 2 feloniaus intent, and fesrched the
pockets of B, for money, but finding none, A. pulled off the
bridle of B.s horfe, and threw that and fume bread
which B, had in pannels about the highway, but did nat
take any thing frcm B.: and refolved upon confercace with
all the Judges, that this was no robbery, becaufe nothing
was tzken from B.  The better reafon {cems to be, that the
particular goods taken were not taken with a felonious in-
tent; for {erely there was a fuflicient taking and feparation.
of the goods from the perfon.

Philipps and Strong were indiftéd for fealing a mare and

meicly to ride them to Lechlade, and to leave them there;
and that they had no intentjon te returp for them, or to
make any further ufe of them. Upen this finding, at a confes
rence firlt in Esaller, gnd afterwards in Trinity term, 1801, the
Judges, {diffentiente Grofe J. et dahitante Leoyd Alvanley(a},)
held it to be enty a trefpals and no felony. For there was no
intention in the prifuners to chan;\e the property, or makg
it their own; but ouly to ufe it for a fpecial purpafe, i, €. to
fave their labour in travelling, ‘The Judge who diffented
thaught the cafe differed from thofe Brit above-mentioned
becaufc here there was no inteution to return the horles to
the owner, but, far ayght the prifoners concerned themielves,
to deprive him of them.  Bue the reft agreed that it was 3
quetiion for the jury; and thatif they had found the prifona
ers guiliy generally apon this evidence, the verdiél could
nat fiave been qucitim'wd,

5. On a Taking by Finding. o0 '
. J i"h'mg-
Anocther defence is, that the goods were found.  This 1 Ralts 306, 2a

- . . ; . iatt. 48,
is conne€ted in great meafure with the firft mentioned mode Hawle b 330

of defeace. It is the moil trite excufe in cafles of lavceny, I 3-

1 P
Glaucer er Sp. ge‘dmg of John Goulter. It appeared in evidence that the

AT .80, et pn{‘omrs had gone to the fables of Goulter, who kept an
}.‘;; T(:J inn ot a place called Petty France, in the mghe of the 26th
Che prifiners su- of Tebruary laft, opened them, and taken cut the horfe

fer arstheets Ha-
bie at mizhy and and maze, the fubjeét of the indi¢tment, and rode on them

- ot 83 8afit g Lechlade about 32 or 33 miles off, where they carried:

i aad gy them to differevy inns, and Ieft thcm in care of the oftlers,
dircQting

. (. 38,
and in general the leaft founded.  Still if the faly be {o; as Ane
where oue finds a purfe in the highway, which he rakes and
earriss away ; it is no felony ; although it may be attended
with all thofe circumflances which ufually prove a taking

{¢) His Lordfhip, who had been recemtly called ta the beach of C, B., not

haviog been prefent when the cafe weas Bift under conbderation, declined giving
agy :,zgfefs opimon,

Uu 4 with
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with a felonious intent; fuch as denying or fecreting it.
However, this muft be underitood where the finder reatly
believes the goods to have been loft by the owner, and does
not colour 3 felonious taking under fuch 2 pretence, There.
fore where a man’s goods are in fuch a place where ordina.
rily they are or may be placed, and a perfon takes them
away with a view to convert them to his own ufe, the pre-
tence of finding is no excufe. Thus the taking of another
mar’s horfe from his own or his neighbour’s ground or
¢ommon, with intent to feal it, is felony. One hides a
purfe of money in his corn mow ; his fervant finding it takes
part of it; if by circumftances it can appear that he knew
his mafter laid it there, it {5 felony. But then the circum.
ftances muft be pregnant ; otherwife it may be reafonably
interpreted to be a bare finding, becaufe the purfe was des
pofited in fo unufual a place, But where a gentleman left
a trunk in a hackney coach, and the coachman took and
converted it to his own ufe; beld felony : for he muft have
kiown where he took up the gentleman and his trunk, and
where ke fet him down ; and therefore he ought to have re-
ftored it to him. A fimilar circumftance occurred again at
the O. B.'in 1786. The prifoner Wynne, whowas a hackney
coachman, had taken up Mr, Weldon the profecutor, with
feveral packages, at the Adelphi, and fet him down in Or-
chard Street, where the prifoner and a fervant took all the
things out of the coach, except one corded box, which was
put under the feat, and contained feveral articles; for the
ftealing of which, and the box itfelf, the prifoner was in-
dited, The prifoner being then difcharged, drove off;
foon after which the hox was miffed. In a few days the pri=
foner was traced and taken, and the box found, in confe-
quence of a diretion from him, at a Jew's, uncarded, and

- part of the goods only in it ; particularly feveral papers were

miffing, and among them two bonds mentioned in the in-
dictment. The jury were of opinion under the circums
ftanccs_, that the coachman uncorded the box and defiroyed
the papers, with an intent to embezzle the goods found in
the box ; aud found him guilty, And in Eafter Term 1786
a majority of the Judges held the conviGtion proper.
Auflin’s cafe ar the O. B. in 1977 was there mentioned as in

points

Larceny and Robbery.
{Evidence of felonions Intent.)

665

poiat. On the other hand, evidence to thew that the finder Ch. XVI, § 99

endeavoured to difcover the true owner, and kept the goods
tili it might reafonably be fuppeofed that he could not be
found; or that he made known his acquifition, {o that he
might make himfelf refponfible for the value in eafe he
fhould be called upon by the owner ; are circumftances to
rebut the implication of a felonious taking and converfion.

6. On a Poffefion by Delivery of a Third Perfon.
It has been ftated before that the perfon in whofe pofief-

On fudivg.

——

{§ roo.
By deliwery

Srom a dhird pera

fiou flolen goods are found muft account how he came by Jom the party net

them; otherwife he may be préefumed to be the thief. And

kroning of the
fe)'an’.

itis a common mode of defence to ftate a delivery by a per- Ams, L 93,

fon unknown, and of whom no evidence is given ; little or
no reliance can confequently be had upon it, Yet cafes of
that fort have been known to happen where perfons really
innocent have fuffered under fuch a prefumption; and
therefore where this excule is wrged, it is a matter of no
little weight to confider how far the condu& of the prifoner
has tallied with his defence from the time when the goods
might firk be pre(fumed to have come into his poffellion.
‘This defence may alfo be more or lefs probable on account of
the length of time-which has elapfed from the lofing of the

goods by rthe owner to the finding of them in the prifoner’s Ao, 556

polleflion, which I have before adverted to,

The moft comprehenfive and, mof intricate line of de-
fence is,

7. That the Goods were delivered to the Prifoner
by or on Debalf of the Guwner ; or were taken
with bis Confent or Approbation:

For if it be proved that there was no trefpafls or felonious
intent in faking the goods, no fubfequent converfion of them
can amount to felony,

The primary inquiry to be made is, Whether fhe
faking were invito domino, or without the will or appro.
bation of the owner : for this is of the very efience of lar-
ceny, and its kindred offence robbery. And therefore where
ene Salmon confpired with Macdanic! and other perfons to
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procure two others, ignorayt of the defign, to rob him on
the highway, in order to procure to themfelves the reward
given by aék of Farliament for apprehending robbers on the
highway ; and he accoerdingly weut, in purfuance of fuch
agreement, to the place appointed, where the fuppoied rob-
bery was effetled; the cale was holden not ta amouat to
felony.

Yet in another cafe one Norden, having been informed
that one of the early ftage coach:s had becn frequently rob-
bed near the town by 2 fingle highwayman, refolved 1o ufe
his endeavours to apprehend him : for which purpofe he put
a little money and a piftol into his pocket, and attended the
coach in a poft chaife till the highwayman approached the
carriages, and prefenting a weapon, demanded the money of
the paflengers. Norden gave him his money; 2nd then
jumping out of the chaife with his piftol in his hand, with
the affiftance of fome others, took the highwayman. This
was ruled clearly to be robbery, and the felon was canviét-
ed. Por this cafe differed widely from the former: there
was no previgus concert with the highwayman direftly or
through the mediem of others that the robbery fhould be
effeéted, or any thing to leffen the danger of the attempt.

In Eggiogton’s cale beforementioned, who was indifted
for burglary and larceny, it appeared that the priloners, in-
tending to rob Mr. Boulton’s manufaétory at Soho, had ap-
plicd to one Phillips kis fervant, who was emplcyed there as
a watchman, to alhit them in the robbery. Phillips aflented
to the propofal of the prifeners in the firft inftance; but im=
mediately afterwards gave information to Mr. Boulton, the
prineipal proprictor, and in whom the property of the geods
taken (together with other perfons his partners) was laid’s
seHling bim what wa intendsd, and the manner ond time the
prifoners were o comse ; that they were to go iuto the counting-

boufe, and ibat bs was to spun she doop inte the fremt yavd for

th¢m  In yeturn, Mr. Boulten told him {e carwry on the buffe
nefs 5 that he (Boulton) would bear bim barmiyfs; and M,
Boulton olfo eonfented ta Bis qpening the doax leading {o.the front
yard, and to bu beivg with the prifasess the wholp time. In
confequence of this information, Mr, Bonltqn removed from
the counting-houfe cvery thing bwt 159 gwacas and {ome

fivey
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filver ingots, which he marked to furnith evidence againft
the prifoners; and lay in wait to take them, when they
fhould have accomplifhed their purpofe. On the 23d of
December, about one o’clock in the morning, the prifoners
came, and Phillips opened the door into the front yard,
through which they went along the frout of the building,
and round into another yard behind it, called the middle
yard, and from thence they and Phillips went through a
door which was left open, up a {taircafe in the centre build-
ing leading to the counting-houfe and rooms wherze the
plated bulinefs was carried on : this door the prifoners boited,
and then broke open the couuting-houfe, which was locked,
and the defks, which were alfo locked ; and tack from
thence the ingots of filver and guineas. They then went to
the ftory above into a room, where the plated bufinefs was
carried on, and broke the door open and took from thence
a quantity of filver, and returned down flairs ; when one of
them unbolted the door at the bottom of the fairs which
had been bolted on their going in, and went into the middle
yard ; where all {exceps onc who efcaped}, were taken hy
the petfons placed to watch them. Qn this cale two pointy
were made for the prifoners; Firft, that no felony was
proved, as the whole was done with the knowledge and af-
fent of Mr. Boulton, and that the adts of Phillips were his
afts. Secondly, That if the fa&ts proved amocunted to a fe-
lony, it was but a kmple larceny, as: the building breke into
was nct the dwelling-houfe of any of the perfons whofe
houfe it was charged to be ; and that there was no breaking,
the door being left open. After couviction, the cafe was
argued before all the Judges in the Exchequer Chamber ;
and, for the reafons before {tated, al the Judges agreed that
the prifoners were not guiliy of the burglary,

But with refpet to the larceﬁy, the majority thought
there was no affent in Boulton: that his object being to de-
tedt the prifoners, he only gave them 2 greater facility tp
commir the larceny than they otherwife might have had:
and that this could no more be confidered as an 3ffent, than
if a-man, knowing of the intent of thieves to break into, hig
houfe, werg not to fecure it with the ufual number of bolts.

€6y
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cility 2 thief might have given to him. That it could only
be confidered as an apparent affent. That Boulton never
meant that the prifoners fhould take away his property. And
the circamftance of the defign originating with the prifen-
ers, and Boulton’s taking no ftep to facilitate or induce the
offence until after it had been thought of and refolved on
by them, formed with fome of the Judges a very confider-
able ingredient in the cafe 5 and differed it much from what
it might have been if Boulton had employed his fervant to
fuggelt it originally to the prifoners. Lawrence J. doubted
whether it could be faid to be done invito domino, where
the owner had direfted his fervant to carry on the bufinefs;
to open the door; and mesank that the prifoners fhould be
encouraged by the prefence of that fervant; and that by his
afliftance they fhould take the goods, fo as to make a com-
plete felony ; though he did not mean thar they fhould carry
them away. Finally, the prifoners were recommended to
mercy on condition of being tranfported for {even years, the
punifhment they would have been liable to for the larceny.
The decifion in the above cafe is confonant to the rule laid
down in the civil law under fimilar circeroftances.

This fort of defence, that the property was delivered by
and with the confent of the owner, has been not unfre-
quently fet up in the cafe of robbery from the perlon, wlere
pretended gifts have been extorted by threats of accufing
perfons of a certain odious crime, This and other inftances
of extorted contelbons will hereafter he conlidered more
fully under the appropriate divifion of robbery from the per-
fon.

The next inquiry is whether the owner, in making the
delivery, intended to part with the property, or only with the
poffeffion of the thing delivered. Forif Le parted with the pro-
perty to the prifoner, by whatever fraudulent means he was
induced to give the credit, it cannot be felony, Bat if the
bare poffeffion only were delivered, then it is material to inquire
whether the delivery were by way of charge, or as a generat
bailment, or for fome fpecial purpofe. And each of thefe
feveral forts of delivery will furnith matter of diftin&t
confideration, the blending whergof together has given

rife
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rifz to moft of the doubts which have occurred on this
{ubiedt,

The firft branch of inquiry relates to thofe cafes where
perfons, led by fallacious appearance held out to them by a
priloner or thofe with whom he was ating in concert, have
given him credit for goods which without fuch fraud he
would never have obtained, and of which he previoufly in-
tended to cheat the owners. This, where the property is in-
tended to be transferred to the identical perfon. to or for
whom the delivery is made, does in no cafe amount to lar-
ceny: becaufe however frandulent the intent may be, yet
there is no trefpafs in the taking, without which there can
be no larceny or robbery. And where fuch credit is obtaitied
by means of falfe tokens or pretences, the legiflature have
fupplied a particular remedy.

This diftinftion between parting with the property or
the poffifion has been difcuffed and fettled in a variety of
cafes which will be mentioned. But to purfue the train of
the fubje&t with more regularity than a chronological ar-
rangement of them would admit of, I fhall begin with fome
of a recent date. Juftin Harvey was indicted for borfe
flealing ; and it appeared in evidence that the prifoner met
the profecutor at a fair with the horfe which he had brought
there for the purpoit of felling it 5 and being known to him,
propofed to him to become the purchafer. They walked to-
gether in the fair ; and upon a view of the horfe, the profe-
cutot told the prifoner he thonld have it for L. 85 and calling
his {érvant, ordered him to deliver it to the prifoner; who
immediately mounted the ‘horfe, telling the profecutor that
he would return immediately and pay him: the profecutor
replied wvery awell: and the prifoner vode away with the
horfe and never returned. Gould J. ordered an acquittaly
for here was 2 complete contract of fale and delivery: the
property as well as the poffeffion was entirely parted with,

Nicholfon and others were indicted for {tealing two bank
polt-bills, the one of 20l., the other of 75l and feven gui-
neas, the property of -William Cartwright. It appeared that
prifoner Nichoen introduced himfelf to the profecutor
without any previous acquaintance, at his apartments in the

" Charter-
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Charter-Houfe, utider pretence of inquiring what the rtles of
the charity were. He difcovered that the profecutor had
fome money, by his defk having been epencd during the con-
verfation:  Nicliolfon defired him to walk with him, and
they werir to a public houfe, having been joinéd by the pri-
foner Chappel.  Sonie ligiior was €alled for, when the other
ptifotier Joned eame intc the teoom, and {4id he had come
from Coventry to receive 1400l. and produced a quantity of
rictes. Chappel faid to him, # I fuppofe that you think that
 no of¢ has any money but you.” Joneg dnfweréd, “ I'll
« Tay tol. that neither of you thew 4ol in three hours”
They dll went out, Nicholfon dnd Chappel faying they fhould
go to the Bpotted Horfe; and both afked the profecutor if
he could thew 4o0l.  He anfwéred, he believed he conld.
Micholfon accompanied the profecutor to his room at the

Larceny and Robbery. 671
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the matter had ended there, he fhould hdve kept the gininea, Ch:-XV1§ 193:
That he did niot abje€t to Jones taking his 401. when he lofty 7% 509
and would have aken the 461 if he had won, The officers defivery of me-

who had taken the prifoners; having fearchied them, found E? f:':f},ﬂp “r
a great many pieces of thin paper upon them, having um-
bers, fuch as, 100, §o, &c. fomethibg in the rhanper of
bank rotes, the bodies of the notes being advertifetnents of
different kinds. No good notes were found upor them, but
about eighit guineas in calh, 4 {uih itifufficient {6 have paid
40l if Jones had loft the wager. A lump of paper was put
into the profecutor’s hands by Jonés when the officérs came
in, which wus afterwards-found to contain the two genuine
poft-bills mentiomed in the indictthent. It was contended
ot the part of the prifohers thit this was d mere gaming

tranif3étion, or at mofl only a chitat, and not a felony. Anda

Bod ben fairly  Charter-houfe, where the profecutor took out of his desk the
o wia e two poft-bills in queition, and five guincas. Nicholfon then
advifed him to take a guinea or two more, and he atcerdingly
took two more. They then went to the Spotted Horfe,
where Jones and Chappel were in a back room. Jones put
down 2 1o, note for each who could fhew 401 The pro-
fecutor hewed his 40 1. by laying down the potes and guineis;
but did not recotleét whether he took up the 10l given to
him, Jones then wrote four lettess with chalk on the rable,
and going to the end of the room turned his back, and faid
that he would bet them a guinea a-piece that he wounld name
another letter which fhould be made and a bafon put over it.
Anather letter was made, and covered with the bafon. - Jones
guefled wrong, and the others won a guinea each, Chap'—
pel and Nicholfon then faid, we may as well have fome of
Jones’s money, for he is fure to lofe, and we may #s welf
make it more for we are fure to win. The profecutor ftaked

_ his twe notes and the feven guineas. Jones then gueffed
right : and the notes lying on the table, Jones fwept them
all off; and went to the door of the roem ; the other prifo-
ners fitting flill. A conftable immediately came in and ap-
prehended the prifoners.  The profecutor faid, on crofs ex-
amination, that he did not know whether the 1ol note
given to bim by Jones on thewing 40l. were a real one or not.

That having won the firft wager by gucfing the letter, if
' - the

doubt being entertained on the bench as to the latter point;
it was left to the jury to cofifider, whether this were a gaming
tranfaétion, or whether it weré & preconcerted {cherric by
the prifoners, or any of ther, to get from the profecutor the
polt-bills and cath, The jury were of opinion that it was
a preconcerted {cheme in all of them for that purpofe ; and
found them goilty. But in Hilary term 1504 all the Judges
held the convittion wrong : for here the propersy was pdited
with by the profecutor,
At the fame {:{lions John Parks was indifted for ftealing
a picce of filk of the value of 101, the property of Thomas
Wilfon. It was proved that the prifoner bad called at Wil-
fon"s warchoufe, and having looked at feveral pieces of filk,
feteéled the one in quecftion, and faid that his name was
John Witliamz; that he lived at No. 6, Arabella-row, Pim-
lico; and that if Wilfon would fend it that evening he wonld
pay himforic. The profécutor accordingly fent his thopman
with it, and the next morning had two notes given to Kim
by the (hopman: who proved that a¢ he was taking ¢hé
goods according to the dire@ion, he met the priloner berween
Hyde-park and the row ; that the Iatief went with #id took
Lifh into a réemi at Mo. 6; Arzhélla-rovr, where he delivered
a bill of parecls to the prifoner; who examined it; and gave
hitm two bills drawn by Prith and Go. at Bradfédd en Tajylet
gnd Co. in Lendon. The hills were for 1ol dach; but the
8 © goods
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_goodsonly came to 12l 10s. The fhopman faid that ke
had not cafh to give the balance; to which the prifonet

anfwered, that he wanted more goods and fhould call the.

procuredly froud. f6)iawing day : but he faw no more of him till he was 2ppre-
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hended. The notes having been carried to Taylor and Co.
were declared by them to be good for noibing; and that
they had no correfpondent at Bradford, It was further
proved, that before the goods were fent from Wilfon’s, they
were entered in a memorandum book, and the prifoner made
debtor for them ; and that they were carried into the ledger
about a month after in the ordinary courfe; and that the
prifoner fill ftood debited there for the amount. “Lhat this
was Wilfon’s practice in all cafes where goods were not paid
for immediately. A doubt ‘arifng whether this were not a
fale, and fuch a delivery as would change the property, the
Chief Baron left it to the jury to conlider whether thiere were
from the beginning a premeditated plan on the part of the
prifoner to obtain the goods, without paying value for them ?
and whether this were a fale by Wilfon, and a delivery of
the goods with intent to part with the property:, he having
Feceived bad bills in payment through the medium of his
fervant? 'The jury faid that they were of opinfon that the
prifoner from the beginning intended to defrand Mr. Willon
and that it was not Wilfon’s intention to give the prifoner
credit; and found him guilty. But in Hilary term 1794
the Judges were of opinion that the convidlion was wrong;
the property as well as the poffeffion having been parted with
upon receiving that which was accepted as payment by the
profecutor’s fervant, though the bills afterwards turned eut
to be of no value.

It makes no difference in thefe cales, that the credit was
_obtained by frandulently ufing another’s name, to whom in
truth the credit was intended to be-given, if the delivery of

ohived r;::,:t,. the goods were made by the owner or any other having the
otber's seme.  Jifpoling power for that purpofe.

Calemsn’s cale, . .

0 B June ';FSSa In the cafe of Catherine Coleman, it appeared that fhe
213', f:{gc;', went to a tradefman’s houfe, and faid the came from a Mrs-
139 0.5, €.)  Cgok, a neighbour, who would be much obliged if he would

Qbreining flwer on . . -
prmnce%r‘ﬁ‘md’wg let her have half 2 guinea’s worth of filver, aud that fhe
balf guinea prew “would
Jently in exchange

# feicny.
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would fend the half guinea prefently, The prifoner obtained
the filver and never returned : and this was holden no felony:
This was in truth a Jean of the flver, upon the faith that
the amount would be repaid at another time. It was money
obtained on a falfe pretence. And the fame determination
has heen made in fimilar cafes at the Old Bailey.

James William Atkinfon was indi¢ted for {tealing two
bank notes; the property of William Dunn, againit the fta-
tute. It appeared that the prifoner fent one Dale (to whom
he was unknown) with a letter dire&ted to Dunn; bidding
Dale to tell Dunn that he brought the letter from Mr. Broad 5
and to bring the an{wer to him (the prifoner) in the next
ftreet, where he would wait for him. Dale accordingly
carried to Dunu the letter, which was written in the name
of Broad, a friend of Dunn’s; foliciting the loan of 31. for
a few days; aud defiring that the money might be inclofed
back in the letter immediately, Dunn thereupon fent the
bank notes ifi queftion; inclofed in 2 letter direéted to Broad,
and delivered the fame to Dale, who delivered them to the
prifoner as he was firlt ordered. The letter turned out to be
an impofition: It was objeted at the trial that this was no
felony, becanfe the abfolute dominion of the property was
parted with by the owner, though induced thereto by means
of a falfe and fraudulent pretence. And on reference to the
Judges after convition, all prefent held that it was no felony;
on the ground that the property was intended to pafs by the
delivery of the owner; and. that this cafe came within the
flat. 33 H.8. c. 1. againft falfe tokens, which particularly.
fpeaks of counterfeit Jfesters, It was obferved in the courfe
of the debate; that this differed from Noszh Pearce’s cafe;
for there the property did not pafs; the poft-mafter having
no property in the mail bag to part with; but here the pro-
fecutor parted with his property when he lent it 2s a loan.

~ On the fame ground the above cafe i8 alfo diftinguithable
from that of Wilkins, which happened prior to it in point
of time, but docs not appeat to have been adverted to.  John
Wilkins was convicted of ftealing a quantity of fockings,
the property of Williamx Waite. It appeared in evidence
that the prifoner thortly before had met Mr. Waites appren-
tice on Ludgate-Hill, and afked bim if he were going to

Xz ’ Mr.

673

Ch. X VL § 104,
Prdptrg or Paf-

Jafin pafng by

difivery spon o

Joam ohrained
Sraud, &4

———tarmaney

Atkinfon's cafe,
Q.B.Sept. 1790,
cor, Le Bline].
MS. Jud.

One woriting a
fetter in the name
of omother to @&
third perfom to
borrozw moncy,
aubick ke obtains
by rbaf?frmd, in
m:f)r gaiity of a
mifdepteansr,
Pide poft. tits
Cheatry

Mich, Term
1799, (ableat
Buller J.}

Ante, 1. 19«

Wilking™s cafe,
G. B. Ap 1789,
MS. Bullet ].
and MS, Jud.
The owner fends
gwods &y Lis fira
wans to be defi-
arered fp Ay Ewt
Be frawduienily



674 Larceny and Robbery,
(Evidence of felomicus Intent.)

Ch.XVL§ 10, Mr. Heath, a hofier in Milk-ftrect. The apprentice had at
Froperty or pof- that time two parcels under his arm direCted to Mr. Heath,
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containing the articles in queftion; and having anfwered in
the affirmative, the prifoner told him that he knew his maf-
ter, and owed him for thofe patcels; and he then gave the
lad a parcel, which was afterwards found to contain two difhs
clouts of o value, telling him to take it to his mafter direfily,
that his mafter might forward it to a Mr. Brown: and the
prifoner, with the approbation and confent of the apprentice;
took from him the two parcels containing the fiockings. The
boy then left the prifoner. DBut a fufpicion arifing foon.in
his mind, he walked after him, overtook him; and atked him
if he was Mr. Heath; which the prifoner anfwering in the
affirmative, the boy was fatisfied, and left the prifoner with
the goods, which were never afterwards recovered.  On this
evidente, together with the fa&t that the prifoner was not Mr.
Heath, the juryfound the prifonerguilty,andthathehadgotten
poileffion of the goods in the manner above defcribed, and con-
werted themwrongfullyto hisown ule. Bur theRecorder, doubt«
ing whether the crime amounted to felony, referred the cafe to
the Judges, all of whom prefent in Hilary term 1790 were
of opinion that the convition was propér. Inthe printed
report of this cafe, Mr. Juftice Gould, in giving the reafons
of their judgment, lays down thefe rules as cleatly fettled s
that the pofleffion of perfonal chattels follows the right of
property in them; that the pofieflion of the fervant was the
pofleflion of the mafter, which could not be d'evgﬁed by a
tortions taking from the fervant; that this rule held in all
cafes where fervants had not the abfolute dominion over the
property, but were enly entrufted with the care or cuflody
of it for a particular purpofe,

Azte, 671, The above realoning points cut the difference between
that and Parks' cafe before mentioned, where the fervant
was entrufted with the power of difpofing of the goods to
the prifoner.

4 1og, It frequently happens in thefe cafes, that the prifoner goes
fm::;;fu off with the goods before any fale is altually concluded ; or

where theré has only been a delivery upen a conditibn, by
way of pledge, or the like, to have the goodsreturned agairs
B =

owner, if the prifoner obtain the pofleffion by frand, with 2<% » P

intent to fteal the goods, it amounts to felony. Sharplefs and
Greatrix were convicted of ftealing fix pair of filk fockings of
Owen Hud{on; on which a cafe was referved for the confi-

deration of the Judges; which flated that Greatrix in the

character of {ervant to Sharpiefs had Ieft a note at Hudlon’s
thop, who was a hofier, defiring that he would fend an
affortmen: of filkk ftockings to his mafter’s lodgings, at the
Red Lamp in Queen-fquare. The hefier having taken them
aceording to dire€tion, Greawrix opened the door to him,
and introduced him into a parlour, where Sharplels was
fitting in a dreffiog gown, his hair jull dreffed, and an un-
ulinal quantity of powder over his face. Having looked at
fome of the ftockings, and atked the price; which he was
teld was 14 9. a pair, he defired Mr, Hudfon to fetch fome
filk pieces for breeches, and fome black filk ftockings with
French clocks, Hudfon hung the fix pair of flockings which
Sharplefs had looked out on the bazk of the chair, and went
home for the other goods; but no pofitive agreement had
taken place refpediing the ftockings. During Hudfon’s ab«
fence the prifoners decamped with the goods, which were
proved to have been afterwards pawned by one of them.
The Judges were of opinion that the conviflion was right;
for the whole ®f the prifoners” condudl manifefted a pre-
conceived defign to obtain a tortious pofleffion of the properry
and the verdi& of the jury imported that in their belief the
evil intention preceded the pofieilion of the goods by them.
But that even independent of that, there did not appear a
fufficient delivery to chiange the property.

At the O. B, J. H. Aickles was tried for ftealing a biil of
exchange of jool. value, the property of 5. Edwards. The
profecutor had applied to feveral perfons to get the bill dif-
counted, which was drawn by him(felf : and fome days after
wards the prifoner, a total ftranger to him, left this addrels
at Edwards’s lodgings. ¢ Mr. H. No, 21, Great Pulteney
Street, from 6 to 7 in the evening, or frem I1f to 12
in the morning.” In-confequence of which Edwards called
e cheprifoner there, who informed him that he was in the
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difcounting ltine, and would difcount bills for him at the
ufual premium of 2% per cent. agency, provided they were
accepted by refponfible perfons. In threc weeks time the
profecutor fent one Croxall, his clerk, to the prifoner to know
whether he would difcount the bill in queftion, which was
accepted by Mr. R. Wells of Cornhill, to whom he referred
him. The prifoner returned wirth Croxall to Wells” houfe,
where he agreed with Edwards to difcount the bill for 2%
per cent. agency, exclufive of the legal intereflt for two
months. Edwards then delivered the bill into the hands of
the priforier, aus referred him to Wells to fatisfy himfelt
that it was a genuine acceptance ; which Wells affirming, the
prifener, addrefling bim{elf"to Edwards, faid, that if he
would go with him to Pulteney Street, he would give him
the cath. Edwards replied that it was not convenient for
him to go ; but that Croxall (hould attend the prifoner, and
pay bim the 255. agency, and the difcount on receiving the 100l
On their departure Edwards whifpered his clerk not to leave
the prifoner without receiving the money, nor to lofe fight
of him ; promifing to follow them in half a0 hour. Croxall
went with the prifoner to his lodgings in Pulteney Street,
where the prifoner fhewed him a room, and defired him to
wait while he fetched the money, faying it was only about
three ftreets off, and he thonld be back again in 2 quarter of
an hour. Croxall, however, followed him down Pulteney
Street, but in turning the corner of an adjoining ftreet, he
miffed him. He afterwards walked up and down the ftrect
for a long time, but without fuccefs: and he and Ed-
wards, who joined him, returned to the prifoner’s lodgings,
where they waited three days and nights for him in vain.
Shortly after, however, the prifoner was apprehended at
another place, when he expreficd his forrow, and promifed

2o return the bill. It was proved that the bill had been feen

a few days before the trial in a fate of nepociation in the
hands of a Mr. Smith ; and that a fubpeena duces tecum had
been ferved npou him ; but he did not appear, nor was the
bill produced in evidence, It was therefore objected, Firft,
That the bill itfelf cught to have been produced in evidente,
Secondly, That the faéts, admitting them to be well proved,
did not amount to felony. The Court left the cafe with the

3 jury
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jury to confider; firlt, Whether they thought the prifoner
had a preconcerted defign to get the note into his pofizflion
with an intent to fteal it ? And next, Whether the profecu-
tor intended to part with the note to the prifoner without
having the money paid firft ? The jury found the afhrmative
of the firlt, and the negative of the fecond queftion; and
concluded, that the prifoner was guilty. And upon refe-
rence to all the Judges, they held the conviltion proper
againft both the objedlions.

1t may not be improper to obferve upon the above cale,
that from the whole tranfaction it appeared that Edwards
never gave credit to the prifoner. It is true he put the bill
into his hand after they had agreed upon the terms on which
it was to be difcounted, that by thewing it to Wells he might
fatisfy himfelf that it was a genuine acceptance. But befides
that this was an equivocal act of delivery in itfelf, it {cems
fufficiently explained by the {ublequent alts : for Edwards,
or his clerk by his direction, continued with the prifoner
pntil he ran away, for the very reafon, becaule they would
not truft him wich the bill. In other words, Edwards
would not give the prifoner credit for the property of the
bill; and that being the cale, he could ro more be faid to
have parted with the property therein, nor as it feems with
the legal poficilion, than a tradefman may be faid to do,
who being defired by a perfon coming into his fhop to let
him fee fome cravats, put the goods into his hands; and
being afked the price, which he mentioned, the thief of-
fered iefs, and ran away with the goods without paying for
them. Lhis, fays Raymonl, was felouy: Eirft, Becanfe he
fhould be {aid to have taken thefec goods with a felonious
intentj ror the a& fubfequent, viz. his ruaning away with
them, explained his intent precedent. Secondly, Becaule,
although the goods were delivered, vet they were not out of
the owner’s poffeffion by the delivery till the property was
altered by the perfedlion of the contraflt; which was bat
inchoate, and never perfedted between the parties: and
when the prifoner ran away with the goods, it was as if he
had taken them up lying in the fhop, and had ran away with
them. It would bring great contempt on the juflice of the
nation, as Hawkins fomewhere obferves, if its laws could be
evaded by fuch tricks and contrivances as thefe. But if
Xx 3 credit
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credit be given for the property for ever fo fhort a time, na
felony can be committed by converting it.

So where the delivery is by way of pledge or fecurity, thé
property in the thing pledged. remains in the owner, and
therefore larceny may be committed of it, if fuch delivery
wcre obtained fraudulently and with intent to fteal

Jokn Parch was indi€ked for fiealing a filver watch, gold
feal, &c. and 7s. the property of J. Bumftead. The pri-
foner and two others joined Bumfiead in a fireet in Leondon;
and after walking a Little way with him, one of them ftooped
dowa and picked up a purfe which contained a ring, and a
receipt for 1475, purporting\ to be the receipt of a jeweller
for a rich brilliant diamond ring. The prifoner propofed
that they fhould go into a public houfe, which they accord-
ingly did, to confider in what manuer the prize thould be di.
vided amongft them. After various propofals the prifoner
at length aiked the profecutor if it would be agreéable to him
to take the ring into his own poffeflion, and to depofit his
money and watch, which he had before interrogated him
about, as a fecurity to return it upon receiving his portioh
of its value. The profecutor affented, and figned 2 written
agreement, diiated by the prifoner; that when the prifoner
or either of the two other men returned the watch and money
and 7ol., he would re-deliver to them the purfe and the
ring.” The profecutor accordingly luid the watch and money
mentioned in the indi¢tment on the table, and received the
ring. 'The prifoner beckoned the prefecutor out of the room
upon prezence of {peaking to him in private, and in the mean
time the other two men went off with the property. Their
abrupt departure 2larmed the profecutor, biit the prifoner
told hime not to be unealy, for he knew the two men very
well, and would take care that he fhould have his wateh and
moncy again ; and when the prifoner was apprehended, he
wanted to make it up. The ring was valued at 10s. It was
objected that this amounnted only to a fraud. Bue the Court,
upon the authority of Pear’s cale, referred it to the jury to
conlider, Whether the whele tranfattion were not a precon-
certed fcheme felonioufly to obtain the profecutor’s property ?
and Gould J» who tried the prifoner, left it to the jufy,

Whethe,
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foncert together to procure by {uch a pretext any man’s pro-
perty whom they might meet, and to embezzle it; which in
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guilty, and he was fent to the Thames for three years, 'The
opinions of the three Judges who prefided at the trial were
founded on this, that the poffeflion was obtained by fraud,
and the property not altered ; for the profecutor was to have
itagain. And therefare it was mot like the cafe of gaods
{oid on credit, where the buyer means immediately to can-

vert them into money, and is not ahle nor intends to pay

for them; for there the buyer gets the abfolute property by
the aét and coanfent of the owner. '
The diftinétion, between parting with the property ar with
the poffifien only, was very mach confidered in another cafe
of one Humphrey Moore, who was indiéted for ftealing 20
guineas and four doubloons of John Field. A firanger joined
company with the profecutor in the fireet, and foon after
picked up a purfe containing a ring and a receipt for 210 L
as for a brilliant diamond ring, - He perfuaded the profecu-
tor to go into a public houfe with him, telling him he was
entitled to half; and while he was looking at the ring there,

Moore’s cafe,
0. 8. Ap 1784,
MS5. Gould and
Buller Js. and
2z MS. Sum. 22%.
{§ C. 1 Lexch,
354
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the prifoner enteyed the room, inquired inte the matter, and furd, aad of

offered to fettle it between them. The firanger faid he had
bills to alarge amount due the next day, but no money about
him. Moore then inguired of the profecutor what money
he had got, who anfwered gol. or sal, at his lodgings at
Chelfea, Moore thereupon propafed going there, which they
did ; and after getting the mooey, they went to a public
houfe in the neighbourhood, where the profecutor put down
20 guineas and four doubloons; which the ftranges in
Moore’s prefence took up and carried away, leaving the ring
with the profecitor ; and having firft appointed to mect him
the next day, when he was to return the 20 guineas and four
doubloons, and give the profecutor rook for his thare of
the ring, which was then to be reflored to him, Moore
was alfo appointed to be there; and the profecutor and the
{tranger were to give him a guinga each for his trouble.
The prifoner and the firanger went away together, and the
profecutor faw no more of them either at the place appointed
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Ch.X VY. §10-. OF elfewhere till the prifoner was taken up. The ring was of

ﬁmﬁf " fmall. value. On thefe faéts the jury were of opinion that

ngn}ma je. thg prifoner was confederated with the firanger, for the

p——mee—= purpofe of obtaining money on the pretence of fharing the
value of the ring: that in the manner and by the means
above ftated he aided the ftranger to obtain the money of
the profecutor: and they found him guilty, fubjeét to the
opinion of the Court, Whether the offence amounted to fe-
Jony? In Novemberterm 1784 all the Judges (except Lord
Mansficld) met to confider this cafe; and all of them, except
Lord Loughborough and Lord C. B. Skynner, held the pri-
foner guilty. The majority thought that the money and the
doubloons were delivered as a pledge, and not as a loan : fo
that though the pofleflion were parted with, the property was
not; moere efpecially as to the doubloons, which the pro-
{ecutor cléarly underftood were to be returncd the next day
in {pecic, The prifoner therefore haviog obtained them with
a fraudulent intent to apply them to his own ufe, it was fe.
lony from the intention with which he gained the poffefiion ;
and he and his companion afting in concert together were
equally guilty. The other two Judges differed on the faét,
that the profecutor had parted with the property. “Lhey
thought the doubloons were to be confidered as money
and that the whele was a loan on the fegurity of the ring.
And that when money was delivered by a man on fuch an
occafion it was not in his contemplation to have the fame
identical money back again. But they admitted the rule ag
laid down by the other Judges from the cafes of R.'v. Patch,
Rex v. Pears, and other cafes which were there cited.

Warlon's cafe, John Watfon was convilled of ftealing feveral bank notes,
O .?:ﬁ‘e:"'ﬁ*’ value 100!, inthe dwclling-l.loufe of John Smith, the fame
u;d é&ls. {;:i.h being the property of the faid J. §., and the money then
;3;_)' Lo due, &c. againit the ftatute, &c. The profecutor’s wife
Preending o find proved that as fhe was going along the ftreet fhe faw the pri-

valuablej .
faf,_g,ﬁ:é’f:g; {oner fioep down and pick up a fmall parcel.  He faid he

f}l",':";,'.f}‘f,,‘ii;g had got a prize. She cried * Halves,” and {uid it was ufual
pretence sbeaining to give half of what was found. They went together into
{x’ ;ﬁ:ﬁ; ‘::: of St. James’s Park, where they examined the parcel in the
yool. walue,  prefence of another man (who appeared to be an accomplice
which were ta be

depfied intde OF the prifoner’s,) and found in it a locket with a large ftong,
© and
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and a paper purporting to be the receipt of a jeweller for ch.xvL §ior.
250l for a diamond locket. The prifoner faid his name Property or pof-
was Smith, that he was the captain of a thip, and that he 'ﬁ“ﬁfgfﬁzﬁ
would gotoa friend’s houfe, where his cargo was, and bring
fool. towards paying the witnefs her thare. He was ac- Prifamer’s ::’:f;
cordingly abfent about fifteen minutes, and returned faying: as a fecurity for
that his friend was not at home. After making another pre- [oe/! wols
tence to go ta the King’s jeweller in Bond-ftreet, which the zer cuady them,
prifoner at laft evaded, they all proceeded to the wirnefs’s ;:fﬁ';‘::;”;;"“‘
houfe in Mortimer-ftreer, which they entered ; the prifoner bis rewrning back
having firlt inquired who was at home, and begn informed %fg’:ﬁ ‘;'ﬁﬁ_
that only the witnefs’s daughter was there. The witnels cutrix 1351, kalf
then got 1001, in bank notes, and laid them on the table. It i}i:’i?:’:f
had been before agreed between them, that the locket thoyld jewswhickwas
be left in her cuftody, and that the thould depofir 100l in :;:::::r{,wf:;m}
the prifoner’s hands as a fecurity 10 return him the locket the ‘U'_;*:d"_";"ﬁ’ re-
next morning ; at which time fbe was fo receive from bim balf ::pi;d; ,:}r,
the value of the focket, as mentioned in the receipt found 5 and L";‘;{“i’;’i‘
Jbe was to have the 100 1. depofited in the prifoner’s bands as more them w":‘.ef
fuch fecurity as aforefaid returned back. The prifoners tock :::;:;:ﬁ;:??‘
up the bank notes laid on the table, faid they were right, tée projecurrix
and that he would call the nest morning and fettle the ;f::j.;;‘:’;& u
whole ; and after delivering up the locket, went off with the deing in the bofe.
notes, and never returned again. The locket was of the

trifling value of 5s. 6d- The prifoner was convicted of the

fimple felony in ftealing the notes; but a cafe was referved

for the opinion of the Judges, upon an objeltion taken that

this was only 2 fraud and nota felony, In Hilary term

1795 all the Judges held the conviftion proper for the

fimple felony ; but not for the Realing in the dwelling-houfe,

(as it was at firt {uppofed that the verdict had been taken.)

For they thoyght, as to the capital part of the charge, that

as the notes were in the poflellion of the profecutrix, and de-

rived no proteftion from the houfe, the cafe did not fall

withia the ftatute 12 Ann. ¢. 7.

Where it is out of difpute that the propersy remains in the  §108.
priginal owner, and the only queftion is, Whether he did Different forts af
pot fo far part with the pofifion of the thing taken as to ex- oo
clude the idea of any trefpafs in the taker, without which

thefe
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g%ir},eiéf:f thefe offences cannot be committed 5 it is material to exzs
#diffn.  ~ mine in what manner fuch pofleflfion was in fa& parted
with; whether by way of charge, genéral bailment, or de-
livery for a {pecial purpofe. ForI think it may now be laid
General rules a1 down 2s general rules ; Firft, That where notwithftanding
wdilivery by 3 delivery by the owner in fact, the legal pofleflion remains
way of charge,
grmeral bailmewt, exclufively in him, larceny may be committed exallly the
;;f;';r:-’? ““! " fame as if no fuch delivery had becn made. Secondly, That
where by the delivery a {pecial property, and confequently a
legal pofleflion, apart from any felonious intent, would be
transferred ; there, if it be found that fuch delivery were
fraudulently procured with a felonious intent to convert the
property fe acquired; then alfo the taking amounts to larceny.
Thirdly, That even where there is no evidence of a previous
felonious intent in fo obtaining the property, but it is acquired
upon a privity of contrad, ftill larceny may be committed
after any adt done to determine fuch privity of contrad.

{100, If the perfon to whom goods are delivered has but the
;?ﬁf:;‘f’“’)‘;’i bare charge or cuftody of them, the lcg'.:ll poffellion remaing
ol ufes in the owner, and the other may commit larceny by a frau-
ane; €34+ dulent converfion of them to his own ufe. This rule I have

2MS. Sum.  before fhewn to hold moft exprefsly in the cafe of fervantg

U303 entrufted with the care of goods in the poffeffion of their
Owen, g2 mafters. The only doubt which had any foundation in re-
Moore, 243,

Cromptezg. 2.b. 1PeCt to fuch perfons was where the mafter had no previous
;3;;- "i‘:::m 1650- poileilion of the property diftin& from the aétual poffeilion of
2 Hate, 5‘,}',,’&;‘;, the fervant; but that difficulty has been removed by the ftar.
:2“";; ;h-ga; 39. Geo. 3. ¢. 85. before reférred to.  The fame rule applies
Suundr.is'. 4" to him who has 2 bare fpecial ufe of goods; as in the cafe of
Aok, 574- g gueft in the owner’s houfe : for none of thefe perfons have

properly fpeaking the poflefhion. So if a weaver or Gik
0-8.0&.1664. throwfter deliver yarn or filk to be wrought by journeymen
Scau'ng;j.'ag. a. im his houfe, and they carry it away with intent to fteal ir,
arH.7-34 jtis felony; for the entire property remains there only in

the owner, and the poffeflion of the workman is the pofitffion

of the owner. But if the yarn had been delivered to a

ﬁ?gz:ni?: weaver ont of the houfe, amd he having the lawful poffeffion
f“;;‘" k. ch of it had afterwards embezzled it, this would not be fclon_y i
t3 3% becaufe by the delivery he Iad a fpecial property, and set’

1§ barg
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bare charge ; in the fame manner as onc who is entrufted Ch XVI§1op.

with the care of a thing for another to keep for his ufe. f}"‘fi‘f,?,f’; q:;?!

If 3 merchant’s or banker’s clerk have accefs to the money °
: Mutray’s cale,
room upon Ipecial occafions, or be [ent to the drawer for 0.8.08. 1784,
money for a fpecial purpofe s or if he be fent to bring money cor- Ld. Lough.
. horgugh, Sefl.
generally out of the drawer; and at the time he take the Pap. p. 1290.
opportunity of purloining money for his own ufe; he is as
much guilty of felony as if he had no allowed accels to it
whatever. This was not denied in Bazeley’s cafe, and Aate, 5710

therefore needs not the aid of the flat. 39. Geo. 3. ¢. 85,

It is worthy of confideration whether the above-mentioned § 110.
diftinCtion, concerning the legal poffeffion remaining in the Pufifion i own-
owner alter a delivery in fa& to another, do not extend to all 25 fr

) very ] W QI fpecial purpefe.
cafes where the thing fo delivered for a fpecial purpofe is in-

tended to remain in the prefence of theowner, Forin fuchcale crompt. z5. s,
the owner cannot be faid to give any credit to or repofe confi- H- 2! H. 7. 14
dence in the party in whofe hands it is fo in. fact placed ; and

the thing being intended to be returned to the owner again, e, gos.0.£
and refumable by him every moment, his deminion over it

is as perfect as before ; and the perfon ro whom it is fo deli-

vered has at moft no more than a bare limited ufe or charge,

and not the legal poffeflion of it. In this refpeét the cafe

differs from a delivery upon a contrat, whereby a fpecial

properry is transferred, and confequently a diftinét poffeffion.

This was one of the grounds on which Chiffer’s cafe was pu. ¢ 306
put by Raymond B. The goods which had been delivered

there by the tradefman to the cultomer to look at were not,

fays Raymond, out of the owner’s poflellion by the delivery{a),

till the property was altered by the perfection of the contraét.

And this was'mentioned by fome of the Judges on the con-

ference on Pear’s cafe in 1779, as a matter proper for con- pog. f.y1s.
fideration, Whether cafes of that defeription, and amongft

others the cafe of the porter before Lord Holt, which will pop, 1. 115,
be mentioned prefently, were not governed by the principle,

that the legal pofleflion ftill remained in the owner of the

goods notwithftanding the delivery, he continuing prefent #

though others thought that too refined, as {ctting up a legal

f&tion againit the fadl, which ought never to be done in

. (2} Ld. C\ B.Skyniner was of the fime epinien at the confe:eacs on Pear’s cafe,
in 7,9 o
ciiminal
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g}!(vr‘_hm criminal cafes. Yet this filkion, fuch as it is, is generally

tffion in omim- . n e

or's prefince,  2dmitted to exift in the cafc of fervants, and even in the

cafe of other perfons having a fpecial ufe of goods in the

Crompt. 252, Owner’s houfe: the beft reafon for which, as it appears to
me, is the prefumed prefence and f{eperintendence of the
owner. And it does not feem more unreafonable to counfider
goods in the aftual prefence of the owner, out of his houfe,
as being in his legal poffeibon, though put into another’s
hands for a patticular purpofe, than if fuch goods were
delivered to avother for the like purpofe in the owner's houfe

MS. Boraet, 61- during his abfence.  Upon this ground too Mr. Juftice Bur-
net puts the cafe of the owner in 2 fair delivering his horle
to another to try his paces, ‘and other cafes of the like fort g
where, if the party run away with the property, it is felony :
for, fays he, the owneronly delivered it for trial and prefent
ufe, and not by way of parting with the peffcflion: for giods
in the prefence of the owner are in law in bis poffeffion flill, though
be permit an ufe fo another.  But indeed moft of thefe cafes
fall within the fcope of another lefs difputable principle;
namely, that if the poficfion be obtained with a felonious
intent; in other words, with a fraudulent intent to convert
the property to the taker’s own ufe without account, though
by the delivery of the owner, it amounts to felony,

§111. This brings.me to the conlideration of the two other {pe-
Upen a general or cies of poﬂ'éiﬁon, upon a general ot {pecial baiiment, which
Jpeciad baitments 1 (ha1] confider together 3 and herpin there are three fubjeéls

of inquiry :

t What is a bailment,
2. With what intent the thing is taken by the bailee.
3. By what aéls the bailment is determined,

Biat a boiimens. 1. Having already touched upon the difference between 3
charge and a bailment, it remains only to confider what alls

1 Hale, 5oz, are {ufficient to amount to a delivery. A. delivers the key of
Sraundf. 25.  his chamber to B., who unlocks the chamber and takes the
goods of A., with intent to fteal them; this is felony : be-

caufe, fays Lord Hale, the goods were not delivered to him,

but taken by him. This may be {o where by fuch delivery

of the key it is not in the contemplation of the parties to

make
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make a delivery of the goods contained in the room ; as if it ch. XVL§aun,
be delivered upon any other {pecial occafion. Butif the key Ou boilment
be delivered for the purpofe of entrulting the party with the .., 5 0
care of the goods, Icannot fee but that it is as much a deli« Hunt. 37T.Repe
very of the goods themfelves, as if each article had been put 468

by the owner into the hands of the party. And then, al-

though the taking of fuch goods out of the room with a

fraudulent intent to convert them might ftill be felony, yet

it would be fo on another ground ; beczufe by the act of

taking the goods with fuch intent cut of the reom where

they were intended to remain for fafe cuftody, the privity

of the contraét would be determined in the fame manner as

if they had been delivered in a box and taken out of it after-

wards. Nor do I find any ground for making a diftinékion

between a delivery of goods in criminal and in civil cafes

at leaft no fuch diftin&ion appears to exift at common law.

2. Upon the fecond point: It is peculiarly the province of  §r12.
the jury to determine with what intent any aét is done ; and 3’;_“"3!”“‘ &y
therefore, though in general he who has a pofleflion of any m;ii?dﬁaﬁ?i
thing on delivery by the owner cannot commit felony there- ¢ o
of ; yet that muft be underfiood, firlt, where the poffeffion 1Hale, so4. &e.
is abfolutely changed by the delivery, which I have before #M3.Sum. 239+
confidered ; and next, which is the prefent object of fnguiry,
where {uch pofleffion is not obtained by fraud, and with a
felonious intent. For if, under all the circumftances of the
cafz, it be found that a party has taken goods from the owncr,
though by his delivery, with an tent to fteal them, fuch
takiog amounts to felony; it being granted that there is evi-
dence to warrant fTuch a conclufion in point of faét. I can-
uot illoftrate this fubjeét better than by a full and accurate
account of a cafe which was much difcufled by the Judges.

John Pear was indi&ted for flealing a black mare, the pro- Pear'scafe, 0.B.
perty of Samuel Finch.  On the 2d July 1779 the prifover i;g‘éz]’g;j

hired the mare of Finch, who lived in London, for that day, (8. C. s Leach,
in order to go to Sutton in Surry, and told him that he Efi'zg‘, bore on
fhould return at eight o'clock the fame evening. Finch, lzf;;ﬂmf ;:mz
before he let the prifoner the mare, inquired of him where m:ﬁr:gfb intent
he lived, and whether he were a houfckeeper : to which he :;ﬁ';fr:;g ?:"

anfwesed, that he lived at No, 25 in King-firect, and was feionious infert Ly
- onlj immediarely fell=
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only a lodger. The prifoner not returning as he had pro:
mifed, the profecutor went the mext day to inguire for him
according to the direétion he had given ; but no fuch perfon
was to be found. It turned out that the prifoner had in the
afternoon of the fame 2d of July fold the mare in Smithfeld.
In fumming up this evidence to the jury, Mr. Juftice Ath-
hurt, who tried the prifoner, told them, that if they were
of opinion that the prifoner hired the mare with an intent
of taking the journey mentioned, and afterwards changed
that intention ; then, as fhe was fold whilft the privity of
contra®t fubfiffed, they ought to acquit the prifoner, But
if they were of opinion that the journey was a mere pretence
to get the mare into his poffeffion, and that he hired her with
an inténtjon of ftealing her; they ought to find him guilty :
and he would fave the point for the opinion of the Judges,
The jury found the prifoner guilty. This cafe underwent
a great deal of difcuffion: and the Judges delivered their
opinion feriatim upon it, on the 4th February 1780, at Lord
C.J. De Grey's houfe: and on the 22d of the fame month
Mr. Baron Perryn deliveted their opinion at the O.B. as
follows {a). (After ftating the indiCment, eévidence, and
finding of the jury as above fated,) This cale has been ma-
turely confidered by all the Judges, and cleven {#) of them,
who met for the purpofe, delivered their opinions at large
upon the fubjeét: feven of them held the offence to be 2
clear felony s two of them were of opinion thae it was fot
felony; and the other two entertained great doubts at the
faft ; which doubts were founded upon two ftatutes which
he thould take notice of. Three out of the four diffenting
Tudges agreed with the feven, that by the principles of the
common law this was felony. But the doubts and epinions
of thofe four Judges were foundéd chiefly on the ftatutes
33 H. 8. and 30 G. 2. againft obtaining goods by falie tokens.
or falfc pretences. Two of the Judges thought'that a5'the
delivery of the mare was obtained from the owner by means
of afferting that which was falfe, viz. that the prifoner

{a) This judgment was fettled and sporoved by feveral of che judzes before it
wan delivered,
(#] Mc. Juftice Blackflone,the other judge wito was shient on aécount of ilincfsy

wiways held vhat it was felooy.
wanted
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svanted to go a journey which he never futended to take at

all; and as the two ftatutes before mentioned had made the
offence of obtaining goods by falfe tokens or falfe pretences,
punifhable as 2 mifdemeanor only; and the flat. 33. H. 8.
had diftinguithed the cafe of obtaining goods by falfe tokens
from the cafe of obtaining goods by ftealth ; they were bound
by thofe ftatates to fay, that the prifoner’s offence was not
felony. One of them alfo held that this was not felony by
the common law ; becaufe there was no altual taking of the
mare by the prifoner. But ten out of the eleven Judges
held it to be clear that the offence would have been felony
by the comnion law, if the Ratutes had never exilted: and
feven of them held that it was not within or at all affeted by
the ftatutes of H. 8. or G. 2. That larceny was defined by
Lord Coke to mean 2 felonious and fraudulent taking and
carrying away of the goods of another:  But it was fettled
by old anthorities, that the taking need not be by force. If
a carrier ot porter reccived goods to carry from one place to
another, and he opencd the pack and fold them ; that was
felony : yet in that cale thete was no taking by force, butona
delivery by the owner. That the reafon alligned for the de-
termination in Kel. 82.was becaufe the opening and difpofing
of them declared that his intent originally was not to take
the goods upon the agreement and contrak of the party, but
only with a defign of ftealing them. Soif A. cheapened
.goods of B.’s and B. delivered them to A. to look at, and A,
ran away with them ; this was felony by the apparent intent

of A. T.Ray. 276, Kel. 82. Soif a horfe were vpon fale,

and the owner let the thief mount him in order to try him,
and the thief rode away with him, it was felony, Kel, 82.
Soin the cafe of one Tunnard, tried at the O. B, in O&ober
Seflions 1729, who was indifted for ftealing a brown mare
of Henry Smith’s: and upon the evidence it appeared, that
Smith lived in the Hle of Ely, and lent Tunnard the mare
to tide three miles; but he, inftead of riding three miles
only, rode her up to London and fold her: this was holden
to be felony. And Lord C. J. Raymond, who tried the
priloner, left it to the jury to confider, Whether Tuanard
rode away with her with an intent to fteal her ? and the jury
found him guilty, That here the.fame direlions were given

to
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7% to the jury by the learned Judge who tried the prifoner, and

mint with feloni- the jury had given the fame verdi@. That even in the cafe ¢f

ous intest,
i

burglary, which the law defined to be the breaking into a
houf in the night time with intent to commit felony, if a
man procured the door of a houfe to bé opened by fraud, and
by that means entered into the houfe through the door-way
without any afual breaking, it had been adjudged to be
barglary. That in all theie cafes the intention was the thing
chiefly regarded, and fraud {upplied the place of force. That
what was the inteation was a fadl, which in every cafe muft
be left upon the evidence to the found judgment of a jury.
And in this cafe the jury had found that at the time when
the prifoner obtained the poffeffion of the mare, he intended
to fteal her. That the obtaining the pofieflion of the mare, and
afterwards difpofing of her in the manner {tated, wag in the
conftruction of law {uch a taking as would have made the
prifoner Hable to an ation of trefpafs at the fuit of the
owner, if he had not intended to fteal her. For fhe was
delivered to the prifoner for a {pecial purpofe only, viz. to go
to Sutton, which he never intended to do, but immediately
fold her, That in this light the cafe would be fimilar to what
was laid down by Lyttleton, L 71, who fays, * If I Iend to one
my fheep to dung his land, or my oxen to plough the land, and
he killeth my cattle, I may have trefpafs notwithftanding the
lending.” Thatif in fuch 2 cafe trelpafs would have lain, there
could be no doubt but that in this cafe, where the felonious
intent at the time of gbtaining the poffefion was found by
the jury, that it was felony by the common law: That ten
of the Judges out of the eleven, therefore, were of opinidny,
that if a perfon obtained the delivery of a thing by fraud and
falfehood, intending at the time that he fo obtained the deli-
very to fteal it; upon the principle of the common law and
the adjudged cafes which had been mentioned, if the ftatutes

" had not exifted, his offence would be felony (#) That

the ncxt queftion was, Whether this offence were within

{4) On the dcbate of thiscale, Afhhurft J. faid, © Wherever there is a real amd
bons fide contraét and a delivery, and afterwards the goods are convertsd to the
party’s own ufe ; that is not felony. Butif there be no real and bond fide con-
traét, if the nnderftanding of the parties be not the fame, the contraétis a smere
pretence, and the taking is 2 taking with inteat $o commit felony,

or
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or at all affected by the ftatutes of H. 8. and Gee. 2, {(a).
Seven of tha Jddges were of opinion, that it wasnot. That
the ftat. of Hen. 8. was confined to the cafes of obtaining
goods in other men's names, by fulfe tokens or counterfeit
letters, made in any other man’s vame. The ftat. of
Geo. 2. extended that law to all cafes where goods were ob-
tained by fale prefences of any kind. But both thefe fta-
tutes were confined to cafes where credit was obtained in the
name of a third perfon; and did not extend to cafes wherea
man, on his own account, got-goods with an inteution to
fteal them. That befides, the feven Judges beld that neither
of thofe ftatutes were intended to mitigate the common law,
or to make that a lefs offence which was a greater before.
On the contrary, the Legillatare, by thofe flatutes, meant to
inflict a feverer punithment in the cafes of fraud than the
common law had done. That in many cafes it was extremely
difficult, and fometimes impoflible ro prove what the offen-
der’s original intention was. The circum{tances evidencing
a felonious intent, or the contrary, were {o various, that Hale
{500) faysit is impoffible to preferibe them: they muft be
left to the confideration of a Judge and jury. That where
an original felonious intent zppeared, the flatures did not
apply. Where no fuch intent appeared, if the means men-
tioned in the ftatutes werg made ufe of, the Legiflature had
made the offender anfwerable criminally, who hefore by the
common law of the land was only an{werable civilly. That
in the prifoner’s cafe the intention was apparent,, and the
jury had rightly found that it was feJonious. 'The.crime then
was felony, and of a nature which the flatute law had made
punifhable with deatch.

George Charlewood was indi¢ted befare Gould J. and Per-
ryn B. for ftealing a gelding of John Houfeman. The profe-

{2) On thedebate in chiscale Eyre B, adverting to thefe thatutes, f2'd he doubied
if there were not a diftinéti»n in this refocft betwses the owner's perting with the
pofiedion and with the property in the thicg delivered.  That where peods wete
delivered upan a falfe token, and the owner mesut to part with the prepersy 1bfo.
lmelyT and never cxpeded to have the grods returned agsin, it mighe be difficult
‘to reach the cale otherwiie than through the Rawtes ; aliter, where he parted with
the pofefion only : for there if the poffeffion were obtained by fravd, and not taken
according to the sgreement j it was on the whele # taking sgaind the wili of the
ewoer; and if done suimo furandi, ic was felony, M5, Buller §:

Yy T guter
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gh?_xv’réy_n. cutor was 2 livery ftable keeper in Crown Strect, 5t. Ann’s,
ing ¢ - . iy
,:mzﬁ,._.-;;ﬁ':',_ Soho; and on the gth O&ober 1985 was applied to by the
misus intent. prifoner, a polt-boy, for a horfe, in the name of a Mr. Ely,
A ——— e

- a1 1 2 a Mr-
Obtaining a orf faying that there was a c!ia:fe going to Barnet, and that :
by precznding rhar Ly wanted a horfe for his fervant to accompany the chaife
:v;z:;ﬁf;’:e .. and return withit. The horfe was accordingly (-lelivcred to
toge 228, burin the prifoner by the profecuter’s fervant about nine o’clock

;}if;fi':f::: in the morning. The prifoner mounted him, and on going
going 1o B, it gut of the yard, faid, he was going no further than Barnet.
i;i::icifgﬁi:ﬁ He accordingly proceeded towards Tottenham Court Road,
-'{:i“‘:f bimy beid  which led t¢ Barnet, and alfo, though in fome degree cir-
+ cuitoully, to Mr. Ely's houfe, Between three and four o’clock

in the afternoon of the fanie day the prifoner fold the horfe in

Goodman’s Fields for a guinea and a half, including the bridle

and faddle. Yhe horfe was much injured, and appeared to

have been rode very hard, The purchafer almoll immediately

fold his bargain for 21. 15s. 'The Court obferved to the

Ante, £33, jury that the Judges in Pear’s cafe uuder fimilar circuma
ftances with the prefent had determined that if the jury

were fatisfied under all the circamftunces, that a perfon, at

the time he obtained another’s property, meart to convert it

to bis own ufe, it wis felony, That there was a diftindlion,

however, to be obferved ia this cafe, though it was fo nice

that it might not be obvious to common underftandings ; for

that if they thought that the prifener, at the time he hired

the borle for the purpofe of going to Barnet, really intended

to go there, but finding himlelf in poffeflion of the horfe,

afterwards determined to convert it to his own ule, inftead

of proceeding to the place to which the horfe was hired to

go, it would not amount to a feloniows taking. That there

was yet another point for their confideration 3 for although

the prifoner really went to Barnet, yet being obliged by the

contraét to te-deliver the horfe to the owner upon his re-

turn to Londons if they thought that he performeéd the jour.

ney, and returned to London (o) ; and after fuch return,

inltead of delivering it to the bwner, converted it to his own

ufe, he was thereby guilty of félony 5 for the end and put-

fa) Suare? For part of the contra® was rs return the borfe to the oroner iu
L.onden § and thevefore the cgntradl, if genuine and valid bn the fickt fnfance on the
part of e prifoner, wauld (ebGR after his mere return to Londuns

pofe
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pofe of hiring the horfe would be then over. The jury
found the prifoner goilty on the firdt point, that at the time
he hired the horfe he intended to fteal it : and he was after-
wards executed,

Major Semple was indi@ed for larceny of a poft-chaife;
and the following falts appeared. The profecutor, Mr,
Lycett, was a coachmaker, who let out carriages to hire.
Uhe prifoner was a gentleman who lodged in the neighbour-
hoed, and had before hired a carriage of the profeéutor, for
which he had paid. On the 1t September 1483, the pri-
foner, who then paflcd by the name of Major Harrold, hired
the chaifc in queftion of the profecutor, faying that he fhould
want it for three weeks or 2 month, as he was going a tour
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round the Nerth ; and it was agreed that he fhould pay at fuggofing his in-
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chafe it on his return to London, which was fuggefted by
the prifoner; but no agreement took place on the fubjed of
the purchafe. In a few days afterwards the prifener tock
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was in evidence that he was driven in it from London to an fld ecidpnce

inn at Uszbridge, where he ordered a pair of horfes, and
went from thence to Bulftrede, and returned to the fame

inn, where he took freth horfes; but where he went with

the chaife afterwards did not appear. No tidings were ob-

tained of him till a year afterwards, when he was appre-
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this from Pear’s cafe and Aickles’ cafe, inalmuch as in thofe
cafes the parties had never obtained the legal pofieffion of
the property delivered to them: but that in the prefent cafe
the prifoner had obtained the chaife upon a contrad, which
it was not proved that he had broken; for the chaife was
hired generally for three weeks or a month, and not to go
to any certain place: forthe mere underftanding that it was
for the purpofe of making a tour round the North made no
part of the contract. During that time, therefore, he had a
complete dominion over it, and the legal pofieffion; and
therefore a tortions converfion pending the conira® would
sot be felony. Befides there was no evidence of a tortions

Yy2 converfon;
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the chaife. The Courr, however, [aid that it was now
fercdled that the queftion of intention was for the confideration
of the jury : and that in the prefent cafe, if they fhould be
of opinion that the original taking of the chaife was with a
felonious intent to fteal it, and the hiring 2 mere pretence
to enable him to effe@uate that defign, without any inten-
tion to reftore or pay for it, it would fall precifely within
the principle of Pear's cafe, and the other decifions which
had beén made ; and the taking would amount to felony.
For if the owner only intended to give the prifoner a quali-
fied ulc of the chaife, and the prifoner had no intention to
make ufe of that qualified poffeffion, but to eonvert it to his
own ufe, he did not take it upon the contradk, and therefore
did not obtain the lawful poffeffion of it : but if there were a
bona fide hiting, and a real intention of returning it at that
time, the fublequent converfien of it could not be felony3
for by fuch contra&t and delivery the prifoner would have
acquired the Jawful pofleflion of the chaile; in which cafe
his fubfequent abufe of that truft would not be felony. That
as to there being no proof of altual converfion in this cale,
it was not neceffary ; but the jury moft judge of it from the
circumftances. If the prifoner had ftaid out fix weeks, or
two months, and on his return had offered to reftore the
chaife to the owner, or to pay him for it, fuch a conduft
would have been evidence of an honeft intention at the time
of the hiring : but there was no account given of it, even
up to that moment: that thercfore raifed 2 prefumption
againft the prifoner which it was incumbent on him to re-
pel: and if he could not, the jury would have to eonfider
from all the faés in proof, Whether the tzking were witha
felonious intent or nor. If it were, the cafe fell directly
within the principle which governed that of Pear’s, from
which it could not be diftinguithed. A cafe was alfo then
mentioned as having been determined very lately by the
Judges, where 2 man ordered a pair of candletticks from a
filverfmith to be fent to his lodgings, whither they were fent
accordingly, with a bill of parcels, by a fervant 3 and the pri-
foncr contriving to fend the fervant back under fomepretence,

kept

Larceny and Robbery.
(Evidence of felonious Intent.}

kept the goods (a) : and that was ruled to be felony ; although
they were delivered with the bilt of parcels; fuch delivery being
madz under an expeélation bythe ownerof being paid the mo-
ney; for the jury found that it was a pretence to purchafe with
intent to fteal, Finally, the queftion of intention being left to
the jury in the principal cafe, they found the prifener guilty ;
and he received fentence of iran{pertaticn for feven years.

I have been thus particutar in ftating the above cafes, be-
caufe they contain nearly the whole of what can be {aid on
the fubject. It is to be colleted from them, that if a per
fon obtain the goods of another by a lawful delivery without
fraud, although he afterwards convert them to his own ufe,
he cannot be guilty of felony.  As if a taylor have cloth de-
fivered to him to make cloaths with ; or a carrier r-ceive
goods to carry to a certain place; or a friead be entrufted
with property to keep for the owner’s ufe; which they af-
terwards feverally embezzle. So if plate be delivered to a
goldfmith to work or -to weigh, or as a depofit, his conver-
fion of it will not be felony. But if fuch delivery be ob-
tained by any fraud or falfchood, and with an intent to fteals
though under pretence of a hiring, or even a purchafe; if
in the latter cafe no credit were intended to be given; the
delivery in fac by the owner will not pafs the legal poflef-
fion fo as to fave the party from the guilt of {clony. DBut it
the property were intended to pafs by the delivery, there
can be po felonious taking,

3. 1 come now to the laft confideration, which I have be-
fore flightly touched upon; by what alls the privity of con-
tract is determined, fo as to make the taking of the party
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a lawful delivery by the owner. It has been before ftated
in the cafe of the delivery of a horfe upon hire or the like,
that if the delivery be obtained bona fids, mo fublequent
wrongful converfion, pending the contral, will amount to
felony. But even in fuch cafe if the hiring be limited to 2

() It muft be underfigod that the prifoner ran awsy with them, or did fome
other adt 1o dedote an istention’ of withdrawing himfelf from any Bccount for
them ; and that no credit was intended to be given to him ; butthat iz was meant as
3 fale for ready mopey only. Pide Edwards's cafe, amie, £, 506,
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particular time or place, and after that time be expired, or
the party atrived at the praper place of re-delivery, he ride

-away with the horfe, and convert it to his own ufe, 1t will

then be felony. Foras was faid by Gould J. in Charlewood’s
cafe, the end and purpole of the hiring, for which the deli~
very was made, would be then over. And as it has been be-
fore fhewn that the legal pofl:(ffion follows the right of pro-
perty, as foon as the {pecial property of the holder is de-
termined, the legal poficilion reverts to the original owner,
n the fame manner as if there had never been any precedent
delivery ; after which any new taking by the parry for bis
own ufe will in point of law be a trefpafs; and if it be
done with a felonious intent to fteal, of which the jury are
to judge, wiil amount to felony. In Tunnard’s caies
which has been mentioned before, where he had borrowed
a horfe in the Hle of Ely to ride three miles, inftead of which
he had ridden the horfe up to London and fold it ; Raymond
C. J. Denton J. and Hale B. held it fclony ; becaufe the pri-
vity was determined after he had ridden further than the agree-
ment warranted : but if there had been no fuch agreement,
the privity would have remained, and the riding away would
have been no felony : and the C. J. who tried him having left
it to the jury to confider, Whethet the prifoner rode away with
the horfe with intent to fical it, they found him guilty.

Perhaps the circumftances of that cafe would have war-
ranted the finding of the jury, that the original hiring was
a mere pretence to fteal the horie, and therefore that the
original taking was fclonious. At any rate thefe cafes pro-
ceeded upon an exprefs limitation as te time or ufe of the
lawful poffcffion of the bailee, and a fubiequent untawful
converfion with intent to fteal, taken up after the determi-
mation of fuch prior lawful poflefiion.

Elizabeth Teigh was indi@ted at Wells aflizes, in the
fummer of 1800, for ftealing various articles, the property of
Abraham Dyer. [t appeared that the profecutor’s houfe,
confifting of a fhop containing muflin and other articles
mentioned in the indidtment, was on fire; and that
his neighbours had in general aflified at the time in remo-
ving his goods and ftock for their fecurity, The prifoner

& prefence bur probably had removed all the articles which the was charged

with

Larceny and Robbery.
(Fvidence of felonious Intent.)

with having ftolen when the profecutor’s other neighbours
were thus employed. Aund it appeared that the removed
fome of the muflin in the prefence of the profecutor and un-
der his obfervation, though not by his defre. Upon the
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profecutor’s applying to her next morning, fhe denied that g, andwbo ofe

fhe had any of the things belonging to him ; whereupon he
obtained a fearch warrant, and found his property in her
houfe ; moft of the articles artfully concealed in varipus
ways. The jury found her guilty : but it was fuggefied that
the originally taok the ariicles with an honeft purpofe, as
ker neighbours had done, and that fhe would not otherwife
have taken fome of them in the prefence and under the view
of the profecutor ; and that therefore the cafe did not amount
to felony. The jury were infirufted, that, Whether
fhe took them originally with an honeft inteut was a queftion
of fa& for their confideration s that it did not neceffarily
foilow from the circumftances mentioned, that fhe took
them with an honeft intent. But even if ‘they were of that
opinion, yet that her afterwards hiding the goods in the
various ways proved, and denying that the had them, in
order to convert them to her vwn ufe, would ftill fupporg
the indictment. The jury found her guilty; but faid, that
in their opinion, when the firft took the goods from the thop
the had no evil intention, but that fuch evil intention came
upon her afterwards. And upon reference to the judges, in
Michaelmas term 1800, all (ablent Lawrence J.) held the
conviftion wrong : for if the original faking were not with
intent to fteal, the fubfequent converfion was no felony, but
a breach of truft,

There arc however fome tortious acts before the regular

tercuards conceal-
ed and denied
hawing them, yet
took them hineftly
ar firft, and that
the ewil interiion
o sonwert them
came qr the taker
afterwardsy beld
v larcesy.

118,

completion of a contra&, on which goods are delivered, By tortisus con

which may determine the privity of it, and amount in law
to a new taking from the pofleflion of the owner. This
principle furnithes the well-known diltin&ion in the carricr’s
cafe (@), which {cems to ftand more upon pofitive law, not
now to be qucftioned, than upon found reafoning.

werfiom pending
the contrall,

If 2 man deliver goods to a catrier to carry to a certain 1 Hal-, so4.

place, and he carry them z2way, it is no felony : otheswife,

{#) Admitted to be law in ali the cales where the aueftion has been canaffed.
Yysq he

;¢ THawk ch. 33,
if i 3
7
3 Jufk 397
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he bave a bale or trunk with goods delivered to him,
and hé break the bale or trunk, and take and carry away the
gouds with intent.to fical them, Seo if he carry the whole
pack to the place appeinted, and then carry it away with in-
tent to fteal it; thisis a fclonions taking by the book of 13
Ed. 4, g. for the delivery had taken effe@, and the privity
of the baitment was determined. But that muft be intended,
fays Lord Hale, where be carries them to the place, and delivers

or lags them down ; for then his poffeffisa by che firft delivery

is determined, and the taking afterwards is a new taking.

It appears at firlt fight abfurd to fay, that if the carrier never
carry the package to the place appointed, bat fell the whole, it
fhall not'be felorty ; but thar if he take out a part of the
goods oniy, it fhall be fo. Yet the diltinction is well feetled 5
for the carrier 15 trufted with the carriage of it in that con-
dition ; and if the package be loft, folen, or taken, he is an-
fwerable; and therefore his couverfion is a breach of truft
for which the owner may recover the value of the whole in
damages. But to conftitute larceny there mult be an unlaw-
ful taking and trefpafs; and up to the moment of his part~
ing with the whole package his poffifion is lawful, and he
has no unlawful pofic{hion alterwards whereby to conftitute
2 new taking, unlefs he break the package, or fever part
of the commodity from the reft while it continues in his
pofiefiion.

It is true that Kelynge, in mentioning this cafe of a car-
rier who took goods to another than the appointed place,
where he opened the packs, and took all the goods and con-
verted them, which was ruled to be felony, puts the prin-
ciple of the determination on a far different footing : not as
it is ftated in other books becaufe the privity of the bail-
ment was thereby determined, but Zecanfe bic fubfequent aff

 of carrying the goods to another place, and there opening and dif-

¥5de 4 Blaga
Com. 330,

pofing of them to his own ufe, declareth that his intent originally
wwas nat o take the goods upery the agreement and contrafl gf the
party, but only with a difign of flealing them. There may
indeed be evidence of fuch a previous intent, fufficient to
warrant fuch a conclufion in point of faét : and whether the
particular evidence ‘in that cafe were of {uch a nature does
not appear : but if that inference may be drawn from the

mMErG

-

Larceny and Robbery.
(Eviden:e of felonious Intent.)

mere falt of the carrier’s embezzling the goods, there is an
end of the diftinétion 2t once as to the cafe of breaking the
package and taking out the goods. For if the taking of part
of the goods out of the packape be evidence of the carrier’s
having originally intended to take the goods, not upon the
agrcement, but with intent to fteal them, a fortiori the taking
the whole package of goods itfelf, whether broken or not, and
converting it, maft be evidence of fuch an intent: and fo in-
deed Kelynge him{elf admits. The fame reafon is aifo adopted
in the judgment on Pear’s cafe; but it is quoted from Ke.
lynge, and muft ftand on his authority. But all other writ-
ers, 2s far as I can find, have- put this cale upon the fame
footing as Lord Hale ; namely, that the privity of contralt
is determined by the aét of breaking the package which makes
him a trefpaffer; in which cafe the takiong the whole, ora part
of the contents, makes no difference, as fome have {up-
pofed.

At the feflions at the O. B. before Mich. T. 1701, the
cafe was, that a woman trufted a porter to carry a bundle
for her to Wapping, and went with the porter; and in
going to the place, the porter ran away with the bundle,
which was loft : and being tried for fclony upon this fad,
Holt C. J. dire€ted the jury, that if they thought that. the
porter opened the bundle and took out the goods, it was fe-
Jony, and they ought to find him guilty : and he thonghs
that the fa&t, as above ftated, was evidence of it. Witk
fubmiflion to fo ‘high an authayity, it may fairly be doubted
whether there were fufficient evidence before the jury upon
this ftatement to warrant them in finding that the porter
opened the bundle and took cut the goods ;- although we
may fufpet with great probability that fuch was the cafe:
A different ground for the determination is fuggefted in ano
ther MS. ; pamely, that all the circumftances of the cafe
fhewed that the porter took the bundle at the firft with an
intent to fleal it. In Wynne’s cafe there was exprefs evi-
dence of the box having been opened by him (a), And fo
there was in Daniel Jones' cafe, who was the profecutor’s

- porter, and had the goods delivered to him to carry to a

{4} There too, the prifoser, w few days afterwards denied having ever feen the
rn&;ﬂtﬁ: or the things, or having drirca the coach at the time,

wharf
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wharf to be fhipped : And in another fimilar cafe of John
Sears, at the O. B. 1789, And the like occurred in the cafe
of William Bafs, though the judgment did not turn on that
fafl. Another ground for the frlt-mentioned cafe of the
porter was fyggelied by fome of the judges in the argument
of Pear’s cale, as a matter worthy 'oé confideration, namely,
that the bundle, though delivercd, being intended to con-
tinue in the owner’s prefence, was in point of law in hee
poffelhon 3 upon which I have before ventured to offer 2 few
ebfervations which I fee no reafon to retradl.

The feparation of part of the goods delivered from the
reft with a felonious intent feems however to be material
where they are delivered as oné entire body or mafs, though
no cafe or package be broken ; becaufe fuch an adt equally
evinces a determination of the privity of contraét. Thus
if a miller fieal part of the meal, though the corn wese
delivered to him to grind ; yet this being taken out from
the reft ig felony.

Upon the whole of this head of delivery by the owner, it
appears that feveral queftions may arife for the confideration
of the court aad jury.

1. Whether the delivery in fa& to the prifoner transfer-
red the legal pofieflion to him, or whether it remained in
the owner ?

2. If the Jegal pefleflion were intended to be transferred,

but not. the abfolute property, whether fuch delivery were

ebtained fraudulently, and with intent to fical the pro-
perty? Or,

3. if obtained without fuch intent, whether the privity of
rontralt were at an end at the time of the converfion, fo as
to amount to a new taking and trelpafs ?

- The confequences in each of thefe feveral alternatives have
been already ftated.

8. Upon a Taking through Neceffity,

The laft excufe or more properly palliation which is fome-
times urged upon profecutions of this nature is that the thing
taken was for neceflary foed o1 clqa;thing for the hgdj, i Or-

2 der

Larceny and Robbery.
(Evidence of felonious Intent.)

699

der to preferve life. This can never be admitted as 2 legal ¢h XVEL {11y

defence in a country like this, where fuch humane laws pre-
vail for the care and maintenance of the poor. Even if the
cafe exifted in facl, it would in truth be but little excufe
that the party preferred this method of fatisfying his necefs
fity, rather than apply to the perfons charged with carrying
thole laws into execution, becaufe perhaps of fome trouble
or apprchenfion of reproof. Yet ftill in apportioning the
punifhment, the Court will have a tender regard to cafes of
real necellity, which may and do {ometimes exift under the
beft regulated governments. A falfe {enfe of fhame haa
fometimes tempted perfons, otherwife well di{pofed, to the
commiflion of thefe offences. SBometimes, it is to be feared,
they have been driven to it by the cruel and unfeeling con-
duct of others, who are in fuch inftances more juft objeéts of
feverity than the unhappy {ufferers.

Of Larceny or Robbery from the Perfon.

Having in the preceding part of this chapter treated fo
largely of the component parts of the crime of larceny, it
will only be neceffary to .fhew by what additional circuma
ftances that crime is aggravated when the property is taken
from the perfon. For what has been before faid of the ne-
ceflity of a raking and carrying away, of what goods, from
what perfon, by whem, and with what iotent, will equally
apply to the prefent fybject; any occafional particularities
applicable to thofe heads of inquiry having been refpectively
noticed at the time in the general view of them. The

general crime then of larceny from the perfon may be ap-

gravated in two different manners. 1ft, Where the thing is
taken from the perfon privately wwithout bis knowledge.
2d, Where the perfon from whom it is taken is puf in fear
at the time, or the taking is accompatied with circumftances
of wislence, threat, or terrory, which are fufficient grounds
for prefuming fear ; in which cafe it affames the denomi-
nation of robbery. I fhall at prefent confine myfelf to the
firft of thefe offences.

On a takizg by
neceffity.

§118.
Introduction.
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II. OF Larceny Clam et Secreté from the
Perfon.

This offence is derived from the {tat. 8. Eliz. ¢. 4. which
reciting that, ¢ whereas certain evil difpofed perfons, com-
€ monly calted cut purfes or pick purfzs, bur indeed by the
s Jaws of this land very felons aud thieves, do confeder to-
# gether, making among themfelves as it were a brather-
% hood or fraternity of an art or miftery to live idly by the
¢ fecret fpoil of the goud fubjects of this realm; and as
¢ well at fermons and preachings of the word of Geod, and
¢ in places and times of doing fervice and common prayer,
% in churches, chapels, clofets and oratories, 2nd not only
« there, but alfo in the Prince’s palace and prefence, and
¢ at the places and courts of jultice, and at the times of
« miniftering of the laws in the fame, and in fairs, mar-
« kets, and other affemblies of the people, and at the time
«¢ of doing execution, &c. do, without regard to any place,
« time, or perfon, &c. under the clozk of honefty by their

« ontward apparent countenanre and behaviour, fubtily,
“ privily, craftily, aud feloniouily, take the goods of divers
¢ {ubje@s from their perfons by cutting and picking their
« purfes, and other felonious flights and devices,” &c. en-
aéts (. 2.), « That no perfon or perfons indicted or ap-
# pealed for felonious taking of any money, goods, or
< chattels from the perlon of any other privily avithout his
“ knowledge, in any  place whatloever ; and therevpon
¢ found guilty by verdict, or thall confefs the fame wpen
¢ his or their arraignment, or will not anfwer direétly to

« the fame, or fhall ftand wilfully &c. mute, or chala

¢ lenge peremptorily above 20, or fhall be upon fuch indift
« ment or appeal outlawed, fhall be admitted to the benefit
¢ of clergy, and fhall {uffer death,” &c.

1. The ftatute is confined to him who aually commits the
faé, and extends not to acceffaries before or after, nor even
to thofe who are prefent aiding and abekting. And there.
fore where feveral were indited for the falt, Raymond
C. J., Denton J,, and Comyns B. direéted him only who
took the goods to be found guilty of the privately ftealing,
and the others of the fingle felony; which latter accordingly

Rex v, Baynes and others, 0. B. April' 1731, Serjt, Forlter's MS, {widetamen 8. €. 1 Leach, g. fomc~

what diffczent).

M3, Thacy, 254
had
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had their clergy. This was fo ruled by the advice of all the
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on the circuits. Wherefore if there be an accomplice pre-
fent, and it cannot be told which of them took the goods, nei=
ther can be convitted of the capital part of the charge. Butin
Henry Sterne’s cafe, for taking the Duke of Beaufort'sGeorge
privily from his perfon, the Recorder, who in the prefence

of three Judges Jaid down the fame rule, yet left it to the N

jury toconfider, Whether the poffeffion of the George by the
prifouer, recently after the lofs, were not evidence that he
was the perfon who took it: but the jury only found him
guilty of the fimple larceny. In a prior cafe however
Eyre B. laid no ftrefs on this circumftance, but directed an
zcquittal of the prifoners as to the capital part of the charge,
both being prefent at the fact, which happened while the
profecutor was afleep for about 10 minutes; though imme-
diately after he awoke, the watch.which had been taken from
his fob during that interval was found on onc of the prifoners.

2. There muft be an aétual taking from the perfon ; ta.
king in his prefence is not fufficient; as it is in robbery.

3. The [tealing of notes, &c. is within the ftatute,

t- The goods ftolen muft be above the value of 12d.5
otherwife clergy is not oulted, asin robbery : for the ftatute
was not intended to alter the nature of the crime, but only
to exclude clergy, where it was before neceflary to pray the
benefit of it.

. The next and principal confideration is what fhall be
undetftood by the terms ¢ privily without his knowledge i
and thig affords two objects of inquiry.

1. What fort of a taking is meant as contradifinguifbed from

a taking by force? '

2. What fort of perfons, in refpe of the manner in which
they are circumflanced- at the time, ars qwithin the protece
tion of the flatute ?

1. Any fort of fecret or fadden taking from the ‘pcn_-fon,
without putting him in fear, and without terror or open vio-
lence, feems within the at; though fome fmall force ba
ufcd by the thicf to poffefs himfelf of the property ; provided

' 1 there

Sterne's cafey
0. B, Sept,
1787, Sefl. Fap,
[N Vil

2 Leach, 531.

Maryand Bridget
Murphey’s cafe,
O.B. Ap. 1783,
cor, Eyre B, -
1 Leach, j02.

TFeaking from the
perfons
a Hile, 366,
Ante, p. 508, &
6460

Falue
1 Halg, g20-
= Hale, 166.

§ 121,
Taking privily.

Wjﬂnub-i' .
wily as te the
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O B30 April
160, 2 MS,
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therebe no refiftance by the owner, or injary to his perfon
and the circamftances of the cafe thew that the thing was
taken, not fo much againft as without his confent,

In Steward’s cafe it was ruled by Holt C. J. that fnatching
a hat and wig from the head of a perfon walking in the Ttreet
was no robbery, becaufe the party was not put in fear; but
that it was clom et fecreté within the ftatute 8. Eliz. Yet the
fnatching of a hat from a man’s head is put by Hawkins as
an inftance of an open larceny in contradiftintion to clam e

2 MS.Som, 267. fecretfd. But Yates J. thought that perhaps the doing it in a

Banby™s culr,
9. B. gDex.
"1

2 M5, Sam.u67.

Corbett’s cafe,
ib.

Brown™s cafe,
O. B. about
¥777» Serjt.
Fotfter's MS.

Beloer’s.calz,
Fy .

ftrect or crowd, where the thief might not eafily be diftin-
guilhed, might make the difference. So in Danby’s cafe it

was holden by Trevor and Eyre, that fnatching a bundle.

from a woman in the fireet, and runuing away with it, was
a taking dlam et feercté from the perfon. In that cafe the te-
cord of Steward’s cafe above mentioned was produced. And
in Corbett’s cafe, O. B. 8th July 1713, there was the like
determination by Price and Eyre J.  In all thefe cafes a de-
gree of force mult have been ufed ; but the circumftances
fhewed that the property was taken rather without than
againft the confent of the fevers] owners ; rather by means
of the furprife and flight of hand than by epen violence or
terror.  But it does not appear whether any of thofe perfoms
whole property was fo taken were themfclves eye witneflis
of the fat, fo as to perccive the cbje&@ of the thief -at the
moment of the adt’; though certainly there muft have been
a confcioufnefs of it. I mention this, becaufe in Brown’s
tafe, where the prifoner toek the profecutor’s watch out of
his pocket while fleeping, but who was therchy awdkened
juft at the inftant, and caught at his warch, but miffed it-
Hotham B., with the advice of Aften J., Ieft it to the jury
whether, under the circumflances of the cafe, they would
acquit the prifener of privazely ftealing, &c. and find him
guilty of the fimple larceny ; as it could ‘ot be well {1id to
be privazely ftealing, when the profecutor had feen part of the
falti 1o Boker's cafe, O. B. 1783, and in Macanley's cafe
atthe {ame felion, the prifoners, who had fhatched prapesty

in the ome inftance from the head of the owner, and in the

other from his hands, as they were refpeétively walking in the
fireet, but without {peaking ro them or touching or ftopping
them,

e e, T - eegtii o

Larceny and Robbery.
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thern, were refpeltively indifted for robbery, and acquitted, Ch.XVL§12e

by the direftion of the Court, of the capital part of the charge;
without any intimation that their offences were indictable
under this ftatute. And in Plunket Horner's cafe, upon a
fimilar charge, where the property, an umbrella, was fhatch-
ed fuddenly cut of the profecutrix’s hand, as the was walk-

Clam et fecretd by
far. BEliz. ¢, 4.

Horner's cafe,

Q. B. Jan, 1750,

cor. Buller |.
and Thumfon B.

ing aloug the ftreet, the Court faid that it had been ruled ®*

there abaut 8o years before by very high authority, that the
fnatching any thing from a perfon unawares conflituted a
robbery ; but the law was now fertled, that unlefs there
were fome firuggle to keep it, and it were forced from the
hand of che owner, it was not fo.  And they faid that this
fpecies of larceny feemed to form a middle cafe between
ftealing privately from the perfon and a taking by foree and
violence. The fame diltinction had been taken before in
Chick’s cafe, O. B. December 1781. Certain it ts, that all
open larcenies from the perfon, as comtradiftinguithed from
a ftealing privily without the party’s knowledge, are within
the benefit of clergy, except robberies and fuch larcenies a3
are committed in dwelling-houfes under particular circum-
ftances, which have been before fpoken of.

But in no cale where tife property is obtained by any
froggling or violence to the perfun does the offence fall
‘within this Gatute ; as is thewn more particularly hereafrer 5
when it may alfo be more properly conflidered what is a fuffi-
cient force to conflitute a robbery.

2. The next point of confideration, which is intimately
blended with the preceding, is, Whether it be neceffary that
the perfon upon whom this offence is committed fliculd be

Chick’s cafe, .
ibid.
2 MS.5um 271.

Ante, 6250 &c

Polt. 708, &c.

§raz.
Upon wehiom the
cffeace may ke

coimmitted.

capable of knowledge at the time of the fa&k ? It was for- -

‘merly holden that perfons afleep or drunk were not within
the protedtion of the at, which fpeaks of places of public
refort and the fike, where perfons wete fuppofed to ufe ora
dinary ¢aution, and not expofe themfelves by carelefnefs or
mifbehaviour to thefe accidents. Upon this idea the cafe
of a man was ruled at the O. B. by Aften and Gould,
Juftices ; in which it appeared that the profecutor returning
home from Vauxhall ene night, and being eicher fatigued or
fn liquor fell afleep on onc of the benchés on Weftmintter

. bridge,

Ex relatione.
Afton J.

MS. Buller J»
and Serjt. For-
fter's MS.

The flatute ex-
tentds not to one
drank and oficep
in the flrects,
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Larceny and Robbery.
(From the Perfon.)

bridge, in which fituation the prifoner ftole his filver buckles.
This was then ruled not to be a private taking within the
adt; for it was {aid that the ftatute meant only to proteét
perfons going about their lawful bufinefs in particular fitna-
tions mentioned therein, and not fuch idle loitering perfons
as were fying about in the fireets. And the fame point was
afterwards ruled by Hotham B. upon the authority of the
former cafe, and of another which he mentioned in the.in-
ftance of a hackney coachman, whofe pocket was picked
while he was afleep in his coach. Yet fubfequent cafes
more folemnly confidered have put a more enlarged confiruc-
tion upon the ftatute in this refpeét; to proteéd all perfons at
Jeat who have not expofed themfelves to fuch 2 lofs by their
own negligence or mitbehaviour.

William Branny was indiéted for privately ftealing from
the perfon of Hugh M‘Guinar 43 guineas and 13 half-guia
neas. The profecutor was an illiterate Irith drover, who
fold cattle at Ravinglafs fair; where the prifoner, a total
ftranger to him, got acquainted with him under pretence of
being his countryman ; and having wormed out -of him that
he had received his money for his cattle, the prifoner and
two of his companions followed him to Calder bridge.
There the prifoner infifled on Iying with the profecutor,
which he did; but the larter having put his money in his
fob, and faftened a pin acrofs it, preferved it for that time.
The next morning the prifoner and his companions got vp
hefore the profecutor, and had brezkfalt ready when he
came down ftairs. They all breakfafted together; and then
the prifoner and his companions propofed to have forae
brandy ; and accordingly they had a great quantity, out of
which it was contrived that the profecutor {hould drink half;
with which he was fo intoxicated that the landlord and his

wife propofed patting him to bed, but the prifoner and

his companions faid they would take him away with them;

~and accordingly they put him on a horfe and carsied him

about 300 yards from the houfe, where the prifoner picked
his pocket of his money without his knowledge, and left
him in the road. The jury found the prifoner guilty ; and
alfo found that at the time when he took the money the
profecutor was awake, but infenfibly drunk. The cafe was

' ' referved

Larceny and Rebbery. 703
(From the Perfon.)

referved for the Judges to confider, Whether, under the cir- ChXVI 12
cumftances, the prifoner were guilty of a czpital offence ;:‘:”‘g'{f;"’:?.
within the act ¢ Or the firft day of Mich. T. 1738, nine oo
Judges being prefent, they all held the conviction proper.

Five of them held that the ftatute extended to all cales (Lord Lough-
where goods were flolen from the perfon of another with- [orys™ -
out his knowledge, whether he were awake or afleep, drunk Buller, and
or {ober, &e. The other four then thought that it did not Heait Jo-)
extend to the cafe of 2 man who was afleep, but only to

cafes where fome craft or cunning was ufed by the prifoner:

But on account of the craft and artifice uled by the prifoner

in this inftance; they all agreed that his convition was pag. 106.
proper. Gould J. faid that the prifoner’s whole conduét

was in_frawdem legis,

At the fame meeting the cafe of John Thompfon Thompfen'seate,
was allo taken into confideration. He was indifted A?C;fézfm'
for privately ftealing from the perfon of Jonathan Simp. cor. Heah].
fon, witho: his knowledge, a filver watch. The pro- :,,I».nglp]rua
perty was proved to have been taken by the prifoner from (3.C. 2 Leachy
the perfon of the profecutor, a mafter of a fhip then lying jﬂ?rx:f}?rrqfc
in the river Tyne, whilt he was afleep in his cabin, pri. v/ afpin
vately and without his knowledge. He was coavited, and :;;,;:;:i;;e ;ﬂ.
Heath J. pafled fentence of death on him, But the counfel s o toe o
for the profecution very candidly producing a cale decided at
Durham fome years before, wherein it was ruied that the
ftatute did not extend to perfons aflecp, the cafe was refer.
ved for the opinion of the Judges. Upon the confultation
at this time the cafes which I have before mentioned were
quoted and confidered : but the five Judges zbove named
held the convition to be proper againft che other four upon
the grounds mentioned in the laft cafe : fo the cafe was ad=
journed to Hil. T. 1987, and again to Zafter term {ucceed-
ing, when all the Judges agreed that the convidtion was
proper. And this is now the received conftruétion. Forin wirs cafe
Willan’s. cafe, who picked the pocket of a waggoner fleep. O.B.June 1788,
ing in the ftables of an inn-yard while his horfes were feed- s Sexte
ing, the fame objection being taken as to the confiruion 2L2M 558
of the aé, the Court faid that whatever notions might for- f,z;pwi;gfelm
merly have prevailed on the fubjed, it was now decided by #4 o7 e
ali the Judges in Thompfonds cafe to be within the adt; and R

Zz that
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Larceny and Robbery.
{ From the Perfon.}

that this had been fince confirmed by anothet like cafe at
Briftol.

But where it appeared that the profecutor being drunk
was picked up by the prifoner, 2 woman of the town, in the
ftreet, and went with her to a houfe, where he fell afleep ;
during which time, without his perceiving it, fhe picked his
pockets of two guineas and upwards 5 the Judges, on refe-
rence to them after conviftion, held that the cafe did not
fall within the ftat, §. Eliz. being only fimple larceny: and
that this was diftingnithable from Branny's cafe; thexre ha-
ving been no fraud ufed by the prifoner in making the profe~
cutor drank, but he having fallen into that itate by his own
default: and that it was all to be taken as one tranfaltion,

The cafe of Gribble, which was there referred to, was
of the fame fort. The profecutor and the prifoner having
drank together in a public houfe till both were much intoxi-
cated, afterwards went together to the prifoner’s lodgings,
where the profecutor falling afleep, the prifoner took that
oppertunity of ftealing his watch : and it was ruled by the
Court that the cale was not within the ftatate, but only
fimple larceny.

The indiGtment muft lay the offence to have been done
privily avithout the knowledge of the party, in exa& purfuance
of the words of the ftatute ; otherwife the priloner will be
entitled to his clergy. And {o he is if the value be not laid
as well as proved to be above 12d. But the inditment
need not conclude contra formam flatuti : for this was a fe-
lony before ; and the ftatute does not inflict 2 new punith-
ment or alter the nature of the crime, but only takes away
clergy under the circumftances. And in this, as in other
aggravated larcenies, the prifoner may be acquitted of the
‘capital part of the charge, and found guilty of implc Jar-
ceny.

Larceny and Robbery,
{From the Perfin.)

III. Of Robbery, (properly fo called, )

The next {pecies of aggravated larceny from the perfon
is robbery; which is a felonious taking of money or
gecods, to any value, from the perfon of another, or in his
prefence, againft his will, by violence or. putting him in
fear.  Upon which feveral points occut for confideration,
{fome of which havé been already difpofed of. What is a
fafficient taking, of what goods, by what perfon, from whom,
and with what intent, have been treated of largely beforc.
It remains to fee,

1. How fir the walue is material:

2. What fhall be faid to be a taking from the perfor

3. What degree of wvidlence or puiting in fear ir secefs

Jars.

What is neceffary to be fhewn touching clergy ; the man-
ner of laying the offence in the indictment; and what vet-
dict may be given thereon, will be hereafter ftated.

i, Ar ts the Value.

It is fufficient to oult clergy if the thing taken be of any
value, though under 124d. ; for the gift of the offence is the
force and terror. But fome thing mult be taken 5 for an af-
fault with fatent to rob is an offence of a different and in-
ferior nature; which has been already mentioned,

2; What is a taking from the Perfom

In robbery, it is fufficient if the property be taken in the
prefence of the owners it need not be taken immediately

7°7

Ch.XVY &1
Frim the p?rﬁ:q.
.5)! wislence er
Herror.
e —itly
§124.
2 M5 Sum. 258,
1 Hale, ¢32, 4.
4 Blac Com.zq2.
Foft. 123.
Ants; 553, de)

§ r24:
Fa'uz
3 Inft. 6. Sup.
71 1 Havic,
ch. 31, L y. g
Srau;ndf 1.'.,".. 4
I Hale, g3t
Videpott. f. 139
a2 Lo <lergy.
Ante, 4135+

'§ 126,

What is a taking

Jrom the perfun,

from his perfony fo that there be violence to his perfon or 3 o 68 5.
n B . - ; 4 T Hal 33
putting him in fear. As where one, having firlt affaulred Suun:;‘.'sz.’-;.

goner drive his waggon from the highway in the day time, 86.

another, takes away his horfe flanding by him ; or having l: “:'-:‘ pace,
put him in fear, drives his cattle out of his pafture in his 1 Hawk. cb. 34
prefence, or takes up his purfe which the other in his fright :Bf;'c Cim.24s
had thrown into a bufh, or his hat which had fallen from Aste, 3, 4. )
his head. Where robbers, by putting in fear, made 2 wag. Eﬁii‘.‘f& i

. Fidepolt. Mers
Zz2a bt riman’ cafe.
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Ch.XVI. & 126, but did not rob the goods till night, fome have holden it to
}f:ﬁ:ﬁ;;:;;;g be arobbery from the firft force 5 but others conlider that the
———— Waraoner’s pofle{lion continued till the goods were actually

taken, unlefs the wagzgon were driven away by the thieves

R.v Francis themfelves. DLut where thieves firack moncy out of the

:“;[":h‘”;”s owner’s hands, and by menace drove him off {o that he could
rd. . - 1

Com. Rep. 478, 110t take it up, and then they took it up themfelves; it nat
. & being feund in the fpecial verdiék that they tock up the

money in the fight or prefence of the owner, the court

would not intend it. And as the firlt ftriking the money

cut of his hand was without putting him in fcar, the pri-

R.v. Greyand foners were confequenty entitled to their clergy (a). And

ﬁ;’.‘;‘ﬁﬁfﬁf: the fame was refolved by K. B. in the cafe of The King v.
> Grey aud others, with the concurrence of all the Judges.

3. What Vidence or Fear is neceffary.

§127 Tt was before ftated, as part of the definition of this of-
Vilence or Fear  fence, that the property muftbe taken from the perfon by vios
’:{f";::{t c.]. lewceor by putting him in fear : and certainly it is not oply

atacomrente  troe that either of thefe circumftances ic {uffcient to coniti-

of all the Judses . \he offcnce, butif cither belaid in the indilkmest, it is

after Trin. T.

3;;“'1‘;, , enough ; provided it appear that the property was taken
ﬁ).:'-,, ;:2’,,? " without or againft the will of the party by one or other of
f,l'g";. 16 the means aftermentioned ; fome of which have already
403[-3‘:.- Cfm been alluled to in confidering’ what fhould be deemed 2 ta-
242, 3 king. As to the fort of violence meceflary to be proved,

Anley po 355= B . A .
+Be 355 where the property 1s obtained in that manner, it has been

alveady in part conlGidered under the laft divifien of this fub-
jeét. It was there fhewn that uo fudden taking of a thing
unawares from the perfon, as by fnatching any thing from
‘the hand or head, is {ufficient to cenftitute a yobbery, uniels
fome injury be done o the perfon, or unlefs there be fome
previous ftruggle for the pofletfion of the property,

Aante, [, 121.

Lapiec’s czfry In Lapier's cafe befere mentioned, although Mrs. How
ante, L. 4. bart’s car-ring was pulled fo {uddenly from her ear that fhe

{a} As the only Aoubt raifed by the fpecial verdict was, Whethr the prifoners
were ot were rot guilcy of robbery, she Court thought that jud ment could not be
given 2z-inft them on that record as for grand larceny, of whic_h it appearcd that
they were guilty : therefore they were remanded to be tied for that offcoce on 22~
oter indi@meat.

had

Robbery. ~09
{ From the Perfon by Violence or putting in Fear.}

%iad no time or cpportunity for refilting, yet being done with Ch XV1 §1a7,
fuch violence as to injure her perfon, the blood being drawn By wilerco.
from her ear, which was otherwife much hurt, the prifoner

was holden guilty of robbery.

Davies alias Beard was indifted for taking a gentleman’s Davies’s cafe,
fword from his fide clam et fecreté : but it appearing that O.B. r1 Ana,
. . . . 2 MS. Sum_ 367,
the gentleman pereeived that Davies laid hold of his fword, Cires Dentons
and that he himfelf lIaid hold of it at the fame time and M%

M3, Tracy, 75
ftruggled for it; this was adjudged robbery. ; _xy "

Tn regasd to taking by force under any lawful or indiffer-
ent pretence ; that has been partly noticed under the firft
head of inquiry ; but whatever the pretence may be, if the Ante, (. 3.
true intent be to fteal under the definition before given, and
the pofleflion be obtained by force and violence from the per-
fon of the ewner or in his prefence, it amounts to robbery.

Merriman, carrying his cheefes along the highway in 2 Neriman v
cart, was {topped by one Hall, who infified on feizing them The Hundred of
for want of a permit; (which was found by the jury to be a ‘i:‘.lgpg:}:?. R,
mere pretence for the purpole of defrauding Merriman, no M$ Buller J»
permit being neceflary) ; and on {ome altercation, they agreed
to go before a magiltrate to determine the matter. In the
mean time other perfons riotoufly aflembled on acgount of
the dearnefs of provifions, and in confederacy with Hall
for the purpofe, carried away the goods in Merriman’s ab-
fence. It was objected to be no robbery; there being no -
force ufed ; but only larceny; but Hewitt J. over-ruled the
objection, and left it to the jury, who found it robbery, and
found a verdift for the plaintiff Merriman in an ation
againft the Hundred of Chippenham, on the ftatutes of hue
and cry : and upon motion for a new trial in M, 8. Geo, 3.
the Court of K. B. were clearly of the fame vpinion (a).

- Szmue! Gafcoigne was indifted for a highway robbery on ., .
Jane Edwards. It appeared in evidence that the profecutrix gf-]c;:glv;;;:are.

was broaght before a magiftrate on a complaint for an af ?;SbB"“'I;J‘h
o . e bew L
fault upon another woman. The magidrate [as the prifoner 313} e

alledged, though it was not produced,] made ont a warrant M,":"{};'.’:::fe
of commitment for the prefecatrix, at the fame tire advifing ing mney we of
the hand and

. . ns kaz i
{a) This epinion muf have been grounded pn the confiderston, that the Gt ﬁ:’ :{;3’;

feizure of the cart and goods by Hall being by violence, and whilit the owner way bod befure bard.
piefent, condituied ehe wifeace a vobhery.” Fide ante, §, 126, ' - enffed and woas

rondulliag to pria
Z z 3 the o LU g
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Robbery.
{ From the Perfon by Violence or puiting in Fear, }

the parties to make itup. The profecutrix fent for her hui-
band, and on his arrival, the 2ffair not being ended, he went
away to get bail, of which fhe informed the magifirate ; but
the latter leaving the office, the prifoner told her that he
would take her to gaol. She intreated him to fay dli her
hufband returned, but he refufed to wait even a guarter of

an hour. He then alked her if the would have a coach,

which fhe declined ; but a coach was fent for. She then
befought him not to fend her away from her family till her
hufband returned, and (he offered him a fhilling which fthe
had in her hand if he would permit her to fiay till her huf-
band’s return ; but he refufed, and kicked her into a coach,

and handcuffed her to a man who was then going to prifon,

and who had before refcued himfelf, as the prifoner alledged,
The prifoner alfo came into the coach, and put his handker-
chief to her mouth, and took the fhilling out of her hand,
and faid, ¢ this will buy us a glafs a-piece.” He then atked
her for more money, and fuid he would bring her back s
and immediately put his hand in her pocket, and took all the
moncy he ceould find, which was 1s., and faid he would
carry her back. He then flopped the coach at an ale-houfe,
and bid the coachman call for gin, which he drank, and
gave the coachman a glafs, and offered the profecutrix a
glafs, which fhe {everal times refufed; but he infilled fhe
fhould drink it. He gave the thilling he firft took from her
to pay for it, and took 6d. in change. She made no com-
plaint then, as he had promifed to carry her back, but faid
if he would do fo, he fhonid be welcome to the other 3s. 3
inftead of that {he was carried to prifon. No part of the
money was ever returned to the profecutrix § but the coach,
man {aid that the prifoner paid for the coach either 1s. or
15. 6d. ‘The priloner was not a conftable or officer, but
at that time attended the public office ; nor did it appear
that he in particular had any order to carry the profecutrix
toprifon. Nares J. left the cafe to the jury, with this direc~
tion, that if they thought the prifoner had originally, when
he forced the profecutriz into the coach, a felonious intent
of taking her money, and chat he made ufe of the violence
of the handcuffs as a rneans to prevent her making refiftance,
and that he did take the money with a felonious intent, they
fhould find him guilty 5 otherwifc they fhould acquit him,

"~ The
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The jury found him guilty, and added, that he had a felo- Ch. X\r_ox‘;§uy.
nious intent of getting what money the woman had ; and > ™™
that the putting of her in the tate proved was only a colour- se.thejusgment

1 e . his felont - . jom. Gelivered by
able mean of carrying his felonlous intent into execution Alburd T,

In Mich. T. 183, all the Judges were of opinion that this O. B. Jan 5784,
Sefl, Pap.
was robbery. | NPy

Robberymayalfo be conftituted by putting in fear 25 well as §128.
by force ; or perhaps in ftri¢tnefs it may be faid that fear will Fear,
fupply the place of force. Yet it is not neceflary that ac- f"gﬂ:’z’s ?9,".
tual fear fhould either be laid in the indi€iment, or ftriflly per Holt €.).
and precifely proved ; provided the property be teken with 3. Jm:;"f,-;’;
fuch circumftances of violence or terror, or threatening by Tris. Term,

. . . ¢ Anm. MS.
word or gefture, as would in common experience induce 2 Ty & Dene
man to part with it from an apprehenfion of perfonal dan- ton. 71,
gev § for the law, in odium fpoliatoris, wil prefume fear where  biv-com ver
there appears to be fo reafonable a ground for it. Bat it is
neceffary that it be taken againit the will of the party. Ifa
man be knocked down without previous warning, and ftrip-
ped of his property while fenlelefs, he can with no propriety
be {aid to be put in fear; and yet that would undoubtedly
be robbery. So a colourable gift, which in truth was ex«
torted by fear, amounts to a taking and trefpals in law. As
if a perfon with a drawn fword, or other circumftances of
terror indicating a felonious intent, beg alms of another,
who gives it him through miftruft and apprehenfion of vie. Ante, p. 553
lence, the offence is the fame notwithftanding the pretence.

So it is whether there were any wezpon drawn or not: of | pawk. ch. 34
whether it were an offenfive weapon : or whether the per- £ 6. 2

fon affanlted delivered his money upon the other’s com- Folto a2t
mand, or afterwards gave it him upon his ceafing to ufe

force, and afking ir for alms; for the owner was put in

fear by the affault, and there remained a reafonable ground

for its continuance, ' .

The fame rule holds, although the thing taken were not
really within the original coutemplation of the robber, nor
the objeét of his purfuit at the time.

Blackham affaulted a woman with intent to commit 3 Rexv. Blak-
rape, and fhe without any demand from him offered him baw, Tris.

Tertn 1787,
maney, which the prifoner took and put into his pocket, 21\5?. Sam 364
7z 4 but M5, Gould J.

and MS. Jud,



712

Ch XVT. §128,
By faur,

Taking moncy to
dﬂ il & raje.

Taplin's cale,
©. B, June
1780, cot.
Nares |.
MS. Buller [,
Fode Brown's
cafe, pods

Robbery.
(Ersm the Perfon by Viclence or pulting in Fear.)

but continued to treat her with violence to effedt his origi-
nal purpofe, till he wus interrupted by the approach of
another pericn.  This was holden to be robbery by a confi-
derable majority of the Jydges: for the woman, from vio-
lence and terror occafioned by the prifoner’s behaviour, and
to redeem her chaftity, offered the money, which it was
clear the would net have given voluntarily ; and the prifoner,
by taking it, derived that advantage to himfelf from his fe-
lonious conduét; though his original intent were to commit
a.rape.

During the riots in London in the year 1780, a boy with
a cockade in his hat knecked violentl§ at the oor of the

profecutor Mahon, who thereupon opened it; and the boy .

faid to him, ¢ God blefs your honour, remembeér the poor
mob.” Mahon told him to go along; on which he faid,
« Then 1 will go and fetch my captain.” He went; and
the mob, to the amount of 100, armed with fticks and what
elfe they could get, foon after came, headed by the prifoner
Thomas Taplin on horleback, having his horfe led by the
fame boy. On their coming up, the byftanders faid, « You
muft give them money;” and the boy faid, « Now I have
brought my captain.”  Some of the mob faid, « God blefs
this gentleman, he is always generous.” Mahon then

aiked (he prifoner, ¢ How much ” who an{wered, ¢ Half-

Yex v. Simons,
Comnwall Lent
Afl. 1773,

2 M5. Sum.2f3.
MS. Goold |,
and MS. Jud,
Ante, [, g8,

Spencer’s cafe,
York Sum. Ad.
1?83’ or.
Luler J.

MS&. Buller J.

a-crown, Sir.” On which Mahon, who had before only
intended to give a fhilling; gave the prifoner the half-crown.
On this the mob gave three cheers, and went to the pext
houfe. This was holden robbery.

If a perfon by force or threats compel another to give him
goods, and by way of colour oblige him to take, or if he
offer, lefs than the value} this is alfo robbery. As where the
prifoner took a bufhel and an half of wheat worth §s. and
forced the owner to take 137d. for it, threatening to kil
her if {he refufed ; this was clearly holden to be a robbery
by all the Judges wpon 2 confcrence,

Again in the cafe of one Spencer, the profecutor Ander-
ton {wore, that having in his pefleffion corn belonging to
other perfons, the prifoner came to him, together with a
great mob marching in military order; and oue of the mob
faid, thatif he would not fell, they were going to take it

away;

it et
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away; and the prifoner faid that they would give 305. a-load,
and if he would not take that, they would take thecorn away
on which the profecutor fold that for 3os. which was worth
38s. 1 this was ruled to be robbery, and the prifoner was
convicted and executed.

Tt remains further to be confidered of what nature this
fear may be. This is an inquiry the more difficult, be-
caufe it is no where defined in any of the acknowledged
treatifes upon this fubje&. Lord Hale propofes to confider
what fhall be (aid a putting in fear, but he leaves this part
of the queition untouched. Lord Coke and Hawkins do
the fame. Mr. Juftice Fofter {¢ems to lay the greateft ftrefs
upon the neceflity of the property’s being taken aguinff the
wi'l of the party, 2ud he lays the circamftance of fear out of
the queftion ; or that at any rate when the fadt is attended
with circamitances of viclence or terror, the law in odium
Jpoliatoris will prefome fear if it be neceffary, where there
appears to be fo juflt a ground forit. Mr. Juftice Black-
fione leans to the {ame opinion. _But neither of them afford
any precife idea of the nature of the fear or apprehenfion
fuppoled to exift. Staundford defines robbery to be a felo-
nious taking of any thing from the perfon or in the prefence
of another openly, and againft bis will; and Bracton alfo refts
it upon the latter circumftance. Ihave the authority of the
Judges as mentioned by Willes J. in delivering their opi-
nion in Donally’s cafe, at the O.B. 1779, to juftify me in
not attempting to draw the exall line in this cafe ; but thus
much i may venture to ftate, that on the one hand the fear
is not confined to an apprehenfion of bodily injury 5 and on
the other hand it mu t be of fuch a nature as ia reafon and com-
mon experience is likelyto induce a perfon to part with hispro«
perty againft his will, and to put him as it were under a tempo-
rary fufpenfion of the power of exercifing it through the influ-
ence of the terror imprefled ; in which cafe fear fupplies, as
well in found reafonas in legal conftruétion, the place of force,
or an aftual taking by violeace, or affault upon the perfon,

Before 1 ftate the cafes which have occurred in modern
times on this fubjeét, I fhall mention a cafe of robbery on
this head, inftanced by nearly all the writers on the fubjedt,

' : which
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cﬁ*m‘;&ng- by fome does not appear to have been clearly under

Fear of wokot ftood

Naiwre, .

w—em——  Thieves come to rob 4., and finding little -about him,

Staundf. s, enforce him by menace of death to fwear to bring them a

3okt 68.  greater fum, which he does accordingly (a); this is vob-

;I::“'k' 34 bery; not for the reafon affigned by Hawkins, becaufc the
money was delivered while the party thought him{elf bound
in confcience to give it by virtue of the cath which in his
fear hie was compelled to take ; which manuer of ftating the
cafe affords an inference that the fear had ceafed at the time
of the delivery, and that the owner then aéted folely under
the miftaken compulfion of his cath. But the true reafon
is given by Lord Hale and others; becaufe the fear of that
menace fiill continued upom Lim at the time be delivered 1he
ioney 3 and therefore the indi@ment necd net be more fpe~

cial than in ordinary cafes.

§130. The prifoner was indifted in the ufual form for 2 high-
On sccufurion of way robbery. The fa@s proved were, that the prifoner, an

:,-::“m" entire ftranger to the profecutor, followed him out of the

%;;-103":;“" theatre, where they had accidentally met, into the fireet,
Feb, :’-,:-;é, cor. and afked him whether he did not choofe to drink ; the pro-
a";‘h"é“;ﬁ‘ I fecutor replying t.hat_lt was his intention fo to do, the pri«
Serjt. Fues foner followed him into a public houfe, where they drank
f;sc Leach, fome porter: after which the prifoner afked him what he'
364.) " meant by thofe liberties that he had taken with his perfon at
?:ﬂ.mz the play-houfe; and en the profecutor’s exprefling his fur-
eharge thepary prife at. what he meant, the other continued in the fame
r‘:}f:r?;:?“- fort of firain, which frightened the profecutor very much;
. and he went out intending to get away from him: but the
prifoner followed and {cized him by the arm, threatening

to raife the mob if he attempted to run; and telling him

that he had offered him an indignity not to be borne, and

for which nothing could make fatisfaltion. The profeca.

tor then being exceedingly terrified, alked him what he

() This cafc was alluded €0 by one of the judges a¢ the conference on Reane™s,
eale aftermentioned (f. 132.), who obferved that it was not exadtly as fated by
Lord Hale, That it feerned a more immediate a&t than appeared by th_nt book 3
and was to be found in Fim, Mr. Corss. 464 ¢ Heno g Sawndf. 27.0.
Boga Edv 314 be

would
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would have him do. The prifoner replied that he muft chxvr g1sa
make him a prefent; which he explained by faying that he ”F:::r;:f wwhat
muft give him what money he had about him: on which .

the profecutor gave him 3 guineas and 12s. being all he had,

The other took it, and infifted on more, all the time hold-

ing the profecuror faft by the arm ; and at laft followed him

home, and called again the nmext morning, and got fome

more moncy. It was left to the jury to confider, Whether

the profecutor were put in fear, and under that impreflion

had parted with his money. And the jury declared that they

thought fuch an accafation would ftrike a2 man with as much

or more terror than if he had a piftol at his head ; and they

found the prifoner guilty : but judgment was refpited to take

the opinion of the Judges, whether thefe circumftances would

fupport a convition for a highway robbery. 1n Eafter T.

1776, nine Judges prefent agreed that the conviction Was (,irnDeGry
proper: for te conftitute robbery there was no occafien to hC % and n:fh-
ufc weapons or real violence ; but that taking money from a .::,,,J,‘) one
man in [uch a fituation a3 rendered him not a free man; as

# a perfon fo robbed were in fear of a confpiracy againft his

life or charalter, was fuch a putting in fear as would make

the taking of his money under that terror a robbery; and

they approved of Brown’s cale in point, which was tried be- Brown's cute,

fore Eyre B, when Recorder, 0.B. 0&. 1763.
Robert Harrold was afterwards convifled for 2 (milar tfarrold's cafe,
gobbery, with the approbation of the Judges. alias Hutton,

) i , . ©.B.Junerz7R
This matter was again moft deliberately confidered in ¢ . Jes- Dow

Donolly’s cafe, who was tried at the O. B. 1779, for a high. molly, 0. B,
. Feb. 1979, cor.
way robbery, It appeared that as the profecutor was pafling Bulter J.

through Soho-Square one e‘vcnin.g? he was accofted by the ﬁfhf;l{;’ M]_
prifoner (a firanger to him}, with a defire that he would (5.C. 1 Leach,
give him a prefent. The prolecutor atked for what ? the ;:,9;,‘1,&:
prifoner anfwered, ¢ You had better comply, or I will take from ancther by
¢ you before 3 magiftrate, and accufe you of an attempt-to Jorce of a threat
¥ Y P of carrying Aim
¢ commit an unnatural crime.” The profecutor then gave sefore a magi-

him half a guinea, which the prifoner faid was not fufh- {,’; :.:”;‘:?.{;-

© cient; but the other had no more in his pocket. Two days =ar! erime, it

afterwards, in the evening, the profecutor again met the pri-
{oner in Oxford-Road, who made ufe of the fame threats as
before, telling the profecutor that he koew what pafied in.

: Soho-
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Ch.XVI.§ 130. Soho-Square, and unlefs he would give him more money,

Fear of what

nalure.

he would take him before a magiftrate, and accufe him of
the {ame attempt 5 adding, that it would go hard with him,
unlefs he could prove an alibi, The profecitor then went
into an adjoining fhop, whither the prifoner followed hims
and {taid at the outfide of the deor. The profecutor tock a
guinea out of his pocket and gave it to the fhopkeeper, de-
firing him to give it to the man at the door, which was
done ; and the prifener taen departed.  The profecutor then
depofed that he was exceedingly alarmed on both occafions,
and under that alarro gave the money. That he was hot
aware what were the confequences of fuch a charge, but
apprehended it might coft him his life. The jury were de-
fired to confider, 1ft, Whether, upon the evidencs, they
were fatisfied that the profecutor delivered his money
through fear 2nd under an apprehenfion that his Lif> was in
danger ? Or 2dly, If they did not think that the profecutor
apprehended his life was in danger, whether the money
were not obtained by means of the prifoner’s threats, and
againft the will of the profecutor ! For if it were, even in
that cafe, though he were not in fear of his life, the crime
would amount to robbery. The jury found the prifoner
guilty ; and faid they were fatisfied that the profecutor de-
livered his money throngh fear and under an apprehenfion
that his life was in danger.

There being fome difference of opinion among the Judges

on this cafe, they dire@ed it ta be argued before them,

which was done on 29th April 1749, at Lord C. J. De
Grey's houfe, prefent all the Judges; when after very full
confideration, they at length all agreed that the cafe amount-
ed to rebbery, In the courle of their debate, many of the
Judges touched on the queltion which I have before alluded
to, as to the nature of the fear moving the party to part
with his property in cafes where no adlual violence was em-
ployed to obrain it ; which I think the more worthy of re.

_mark as I do not find any exprefs authority npon the fab-

jeét in point. T fhall therefore fhortly advert to the grounds

of their opinion. .
Butrer J. held firft that the cafes which had been de-
¢ided on-this fubjedt, [and which have been before frated,
concluded

Robbery.
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¢oncluded the prefent queftion. And fecondly, that inde.
pendent of thole cafes, this was robbery on general princis
piee.  For which he relied chiefly on Feft. 128 and 1 Hale,
523, 4. That to ccuftitute a robbery, it was not neceflary
that there fhonld be any weapon drawn, or an aftual laying
of hands on another, which in faét feldom happened. Bat
i fach threats were ufed as would impefe terror on a rea=
fonable man’s mind, and would leave him not a free agent;
but induce him to part with his meney againft his will it
was robbery, in whatever words the threat was conveyeds
Whether a thief, who ftopped a man, faid, ¢ Give me your
money,” ¢ deliver your money,” or  make me a prefent ;”
it was egually rebbery; for the intention was the fame,
namely, to force the man {o attacked to part with his money
againft his will. That if nothing more had been faid in this
cale than ¢ give me a prefent,” he flill thought it would
have been a robbery ; for that was a demand of money : and
if that demand were {o made as to impofe a fear on the mind
of the perfon attacked, and under that fear he parted with
his maney, it brought the cale exadlly within the definitions
of robbery ziven by Lord Hualeand Mr. Juftice Fofter. But
the {ubfequent words uled were a threat of immediaté viow
lence and per(rnal injurys and the priloner’s faying, when
the profecutor had given him half-a-guinea, that it was not
fufficient, was a plain proof that he meant to force from him
all the meney he had about him. He alfo held that a fair
argument was to be drawn from the ftatute 7 G. 2. ¢. 21-
which made it felony for any perfon by menaces orin 2 vio.
lent manner to demand meney with intent to rob: and the
ftat. 30G. 2. ¢. 24. which makes it a tranfportable offence to
fend a letter threatening to accufle, &c. with a view or ine
fent to extort money. For it could not be fuppoled that the
kegiflature would not at the fame time have provided for
cafes where money altually was obtained, as where there
was only an attempt to obtain it, unlefs they had been fatise
ficd that if the money were obtained it was a robbery,

Perryn B. was at firlt of opinion that this was not
robbery. He diftinguithed it from Brown’s cafe, where
there was aétual violence ufed in the aflauit, and laying

6 ' hands
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€h.XV1.§ 140 On1 the party ; and alfo from Jones’s cafe, where there was

Fear of

waise,
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Anic, 7040

a continual force and viclence, a mob and crowd, to whofe
refentment and violence the profecutor apprehended he
fhould be delivered ups  That the cafe depended on the des
finition of robbery, which Lord Hale and Hawkins agreed
was a fclonious and violent taking againft the party’s will;
and he thought it neceffory, in all cafes of robbery, cither
that there fhould be w8tual force or a threat of it 5 asto deli-
ver the party to the moby or to carry him to a horfe pond,
or the like 3 which he thought would be fufficient. But that
here the party had his option either to deliver his money or
not, and it was rather a cafe of giving than taking. How-
ever, after hearing the opinions and reafons of the other

Judges, he defired to retra® his opinion, and concurred

with them that this was robbery.

HotraM B. faid, that 2s to the former cafes determined
on this fubjeét, there was in each fo much of force as, ab-
flralted from other confiderations, would conflitute rob-
bery.  But the queftion was, Whether getting money frons
a perfon under fuch a threat as the prefent, without aCtual
force, were robbery? That he was clearly fatisfied that it
was not neceffary, in order to conflitute a robbery, where
the property was obtained by means of a threat, without ac=
tual force, that there fhould be a fear of death in the party
robbed, or an immediate fear of danger to his perfon. In
the cafes put in argument,of one man walking with his child,
who delivered his money to another, npon a threat that un-
lefe he did fo that he would deftroy the child (2); orof ane=
ther man parting with his money, in order to fave his houfe
from being fired; he bad no doubt but that in either cafe
it-was {n fRcient to conftitute robbery, That if 2 man parted
with his money under fuch circumftances as that he could not
yefitt the demand without fear of injury to his perfon or pros
perty, the offence was complete. In this cafe there wasa

() Brafton, lib. 2, caps 5. (intreating . 13, & 34. Quod donatio fit gratuits
etoon coatta; et quid G metna;) fays, fo. 16¢ b. <¢ Er mon folum excufatur quis
¢ gui exceptionem habet, fi Gb ipfi inferaer vis vel metus; fed etiam 6 fuis;
% o fi filio velfilise, fratri vel foross, vel alits domeflicia et propinquid; fiout dis
#1 godem Falcoue, qui tenuit In prifond fratrem cujufdam, dogee Erater cjufdein:
#¢ qui fuit extra prifopam dedit ei quoddam maserivm,™

fear

e
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fear of difgrace, if not of life, in being carried through the
ftreets under a charge of this nature ; the fear of which did
not leave the party a free agent to refift or compiy with the
demand. That Mr. Juitice Fofter, in his definition of rob-
bery, confidered the doing of the alk wislently or againf? the
wit! of the party, as fynonimous terms: and whether the
party were obliged to part with his money from fear of per-
fonal danger, or of lofs of charalter, was the fame thing ; it
being equally agajalt his will in either cafe,

Evre B. exprefled himf{elf in great doubt at firft, though
he ftated the leaning of his opinion to be that it was rob-
bery. He faid his difficulty lay in drawing the line between
robbery, and extorting money by undue influence. Asto the
notion of putting in fear, it had been carried a great deal too
far, as connelted with the definition of this offence. It
feemed to him to be rather a confequential than effential
part of the offence. It had been decided that putting in
fear need not be laid in the indictment.  If there were a ta-
king by force, though no fear, it was never doubted bur that
it amounted to robbery. ‘That the firft and general defini-
tion of the offence was a violent and felonious taking from
the perfon.  An old author [Weft, Symbol. go.] fays a vio-
lent taking from the perfon, becaufle in law it impoles fear.
The old precedents of indiltments never {tated the putting
in fear: there were many fuch in Welt: others flated in
<corporali timore 5 but in fear of Jife was of very modern in-
troduttion. That in the cafe mentioned from Dyer, 224 b.
pl. 30. it was holden no robbery, becaule there was no put-
ting in fear: but there the indictment did not lay the offence
to have been done widdenter. Perhaps from that time this
form of indi@ment grew into ufe. That as to the cafe
where the owner delivered his money on demand, it muft
amount to a conftrutive taking, in order to make it robbery.
If a piftol were prefented to a man, though nothing were
faid, it was a conflrulive force. ‘That there muit be fear
either in the cafe of a conitruétive or an actual taking ; but
it wae a conftrullive fear. A menace of any kind which
wperated fo far on a man as to put him in his own apprehen-
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owner were laid under a moral neceffity of delivering his
money to another, it was a conftrultive taking, At the
conclufion of the debate the learned Judge declared himfetf
perfe@ly well fatistie that this amounted to robbery.

Nares J. {aid, he {poke witli diffidence, theugh he had a
formed opinion that this was robbery, according to the legal
definition of it by Lord Hale and Hawkins taken together.
That an adiual affault was not neceflary; putting in fear
was equal to it. By Staundf. 27. a. if orc menace another
to deliver his meney immediately or he will kill him, it is
robbery as much as i he ook it from his perfon. Dalten
indeed fays, that the taking muft be by force or violence;
but be had miltaken Dyer, 224.b. That here it was found
by the jury that the profecutor delivered his money under au
apprehenfion that he was in fear of his life. Should it be
faid in anf{wer that he.did not know the Jaw; that made no
difference. The queftion was, What effe@ the threat had
on his mind ? If he fo apprehended it, it was fufficient.
‘That it would be of the utmolt ill confequence to fay, that a
man might have the ingenuity to get money from another
as much againflt his will as if he had prefented a piftol to his
breaft, and yet he fliould not be punifhed for it. That lar-
ceny was a felonious and fraudulent taking of the goods of
another, &c. and this was a fpecies of fraud pradtifed by
the priloner ; and the money having by means of it been
obtained as much againft the will of the party as’if he had
fhot at him, the offence amounted to robbery.

Appburft J. faid, he was very averfe to extend the law to
cafes not formerly confidered as falling under the crime;
but ftill the law fhould keep pace with the times, if it could
be done without an extenfion of the principles on which it
was founded. And he confidered the principle which go-
verned the offence of robbery to be, where money was taken
from another againft his will under fuch circumftances of
violence or terror as did not leave him a free agent.  That in
burglary fuch conltru€tionshad taken place 2s were neceffary
to mect the frauds by which the law was endeavoured to be
evaded. Breaking and entering a houfe, in commion accepe
tation meant the breaking of a door or window, end going

into
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into the houfe: but yet it had been conftrued to extend to
breaking a pane of glafs, and putting in the hand of the per-
fon. The fame latitude had taken place in the conftrultion
of this offence. The cafe of a man taking money to a rob-
ber, in confequence of an oath impofed on him by the Iatter,
was a fear upon the mind only, and no fear of perfonal dana
ger at the time.  So here, if the profecutor were not in fear
of his life, yet if he were induced to part with his money
under a fear for his charalter, it was a terror on the mind,
and amounted to robbery.

Blackflone . faid, that the difficulty of the cafe was in
drawing the line for the frft time. That Jones’s cafe was
Iaw ; but it turned on the circumftance of force and violence,
which gave a reafonable apprehenfion of immediate danger.
There was a threat to deliver the party up to themob asa
fodomite, befides the circumftance of laying hold of his arm.
That to conftitute robbery there muft either be violence or
a putting in fear of it. There was fio cafe in which one ox
the other had not been holden neceffary. The primary idea
of robbery was, that the aét muft be done with violence :
putting in fear was only a conftrudlive confequential vio-
lence.  But the principal queftion was, What it fhould be
a fear of ? and he thought the menaces or apprehenfion muft
be of violence likewife. If that line were departed from,
there was no telling where to ftop. If this {pecies of fear
were holden fufficient, any other may be fo. That durefs
per minas was defined to be fear of life or bodily harm.
Braéton faid it muft be {uch a fear as would fall in conflantem
virum ; and 2 Inft. 483. was to the fame effedt. Threat-
ning to burn a man’'s houfe was no durefs. That as to the
cafe put of threatening the life of a child, it would be 2 clear
violence on the parent or guardian. The violence egreflus
eft € perfoud; and death might enfec from non-compliance,
If the fear were of duch a nature, to avoid the ¢Je&ls of
which the true man might kill the perfon, that would be
robbery. But that if the threats were of a more peaceable
kind, as to Rrip his eftate, or the like, it would not be rob.
bery. That none of thofe confequences followed in the
cafe of threats to difgrace, as in cafe of threats of violence.
"That taking by violence or againft the will of the party were
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not {ynonimous terms. That as to the threat of taking the
profecutor before a magiltrate, although it were a threat of
corporal violence, he did not think it was alone a fuflicient
reafon for dittinguifhing the other cafes from the prefent, o7
to make it a robbery: forif it were not fufficient to threaten
to profecute, it could not be {o to lay hold of a man for the
purpofe of profecuting himj and he did not think it {o
material what the profecutor apprehended, as what he had
reafon to fear. As to the cafe of the cath, he did notknow
how to give an anfwer to it: if it were new, he thould not
think it law ; but it was eftablithed, Finally however, after
hearing the opinion of the other Judges, he changed his
own, and concurred with them that it was robbery. He
thought that the threat of immediately taking the profecutor
before a magiftrate was a ftrong circumftance ; but he ftill
doubted upon thofe cafes where there was a demand without
any threat or violence.

Willes ]. faid, he was under lefs difficuity of giving his
opinion on this cafe, than he thould be to draw the line what
threat fhould or fhould not be fufficient in robbery. That
there mult be a fclonious taking and an altual or confiruc-
tive violence to conftitute robbery. As to the felonious
taking, the circumftance of a firanger’s calling upon a young
man unknown o him in the ftreet to give him a prefent,
and threatening him if he refufed, left no doubt of his felo-
nious intent to take money from the profecutor, ‘which he
obtained by means of fuch threats. (In allufion to many
cafes which had been urged by the prifoner’s counfel, of
money obtained from others by threats of various forts; 23
to difcover to an hufband that the party had committed
adultery with his wife; to inform a fchoolmafter or military
officer of offences committed by a boy or foldier, and the
like;) he obferved, that no precife anfwer was ncceffary to
be given; they mult depend upon circumftances, and efpe-
cially upon the queftion, Whether any antecedent felonious
defign exifted in the perfon obtaining money by fuch means.
That as to the queftion, whether there were any aftual or
conftruiive violence; the idea of aftual violence here muft
be given up, becaufe there was no touching of the profe-
cutor’s perfon,  But he thought there was a conftrudtive

7 violence.
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of raifing the mob on him. That the law was very liberal -

in conftructive burglaries for the prevention of the offence;
as making ule of {alfe pretences to get into the houle, or
fraudulently fuing out the procefs of courts, &c. or pre-
vailing on a child by fraud te open the door.  The laying of
hands on the party he thought made no difference. That
in Jones's cafe, which was very deliberately confidered, that
circumilance was not relicd on: that this was as much a
violence in reality on the party: and cenftructive violence
fupplied the place of adtual violence.

Gould J. {aid, that he was much diipofed to clofe with
the opinjon thrown out that money obtained under a tey-
ror impofed by a charge either affc@ling life or corporal pu-
nilhment, would amount to robbery. Robbery originally
meant an a&tual and violent taking immediately from the
perfon; but in procefs of time the Judges found it neceffary
to fupply the place of an adtual taking from the perfon; and
a taking in his prefence was holden to be the fame thing.
That there were many other cafes of conftructive taking
mentioned in Franciss cale.  That when a man awims fu-
randi demanded money, whether he {aid, “ give me your
money,” * make me a prefent,” or words of the fame ima
port, it was robbery. In Crompt. Juit. 314. a demand of
money, and obtaining it without a weapon or force ufed,
was holden to amount to robbery. The grounds were the
demand of the offender animo firaundi, and the apprehenfion
in the party’s mind thae force would follow ; which fupplied
the place of aftual force, It was comprehended in the lan-
guage and demand that force would be ufed. If nothing
more had been faid to the profccutor than that he had better
comply, it would have been a robbery: but befides, there
was a threat to take him before a magiftrate, That there
was no authority which faid that a battery was neceflury :
that an illicit demand of money ouima furaxdi was an afTault;
and a threat to take a porty befere a magilirate was z threat
of altual force. The prifoner threatened to ufe that foree
which he was mafter of to force and drag the profecutor be-
fore a magiftrate.

3Az2 Lord
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Lord Ch. Baron Sksnner thought there was fufficient evi-
dence of a felonious aflanlt to make the party deliver his
money, fo as to amount to robbery. The attack implied
violence, and menaces equal to viclence amounted to fuch
in conftrultion of law; and if they anfwered the purpofe,
came within Lord Hale's definition of robbery. That the
menace in queftion was moft likely to produce the effeét of
compelling the profecutor to part with his money : no me-
nace being better calculated to unman the mind as had ap-
peared in fo many inftances.

Lord Ch. J. De Grey faid, that as far s this cafle went
he had no difficulty, and beyond that he thought it unnecef-
fary to give any opinion. It was agreed that altual force or
terror was eceflary to conflitute robbery. Actual force
pethaps there was none in this cafe ; but there was terror.
He thought it extraordinary that no eafe had decided of
what nature the terror muft be. Mr. Juftice Folter had
faid, there muft be violence or terror for the fafety of the
perfon, but he did not fay that the fear muft proceed from
the perfon threatening ; If there were a fear for the perfon
of the party, he confidered that fufficient. That there was
no neceffity for 2 weapon drawn was a rule well haid down
by Hawkins and Lord Hale ; and the affault fpoken of by
them was evidently a conltrultive and not an altual aflault,
‘That Lord Hale did not feem to think it neceffary there
fhould be a terror of life. So it appeared from Harman’s
cafe, where the reafon alledged why it did not amount to
robbery was becaufe the fear arofe after the purle was
taken 3 which afforded a fuir inference that it wag of fuch a
nature as would have conftizuted robbery, if the money had
been delivered in confequence of it. That here the prifones’s

‘intent was clearly felonious, and the mean he emiployed o

obtain the morey was a threat of danger to the profecutor’s
perfon, if he did not comply. I he vefofed, he was to be
carried before a magiftrate by force. The threat implied
that the ¢ffender would fwear to the truth of the charge'; the
neceflary confequence of which was commitment; and if
the charge were believed on the trial, the punifhment was
corporal. That it would be dangerous to fay how far the
terror mult extend, or what was fuch as might fall in con-

Santom
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Slantem virum. TIn cafes where no weapon was ufed there
might really be no terror. However the cafe in queftion
clearly amounted to robbery. Suppofe a threat to fhoot a
man’s wife or children at a little diftance from him, mait he
not be in terror ! He referved giving any opinion as to the
cafes of threats to defiroy a man’s houfe or property; but
thought that the expreflion of a2 man’s not being left a free
agent was too loofe and ambiguouns. The rule he would
adhere to was that exprefled ib Hale and Hawkins. There
was no ground, however, to warrant laying it down as a ge-
neral rule, that the danger muft arife from the perfon threat-
ening : nor could he agree that there muft be a well
grounded terror; though if it were necefary, he thought
this was fuch ; and he was clearly of opinion that the cafe
amountcd to robbery,

Lord Mansfield C. J. was of opinion, that the trae nature
and original definition of robbery was a felonious taking of
property from the perfon of another by force: in which
there were three things to be obferved : firit, That it muft
be done fclonioully, which went to the intent of the
taker. Seccondly, That it muft be taken from the perfon of
another. Thirdly, That it muft be taken by force. That all
the reft which was to be found in the books on this {ubjcét
formed no part of the definition of the offence, but arofe
from legal conftrudlion, in order to prevent an evafion of
the Jaw. 'That as to the felonious intent there could be no
doubt: whatever was done afterwards was the mode of exe-
cuting the intent. 'T'hat if the conitrution of the law had
been confined to a literal adherence to the definition of rob«
bery, many ways of avoiding it would have been left open.
If a man ‘were kaocked down and his money taken from
him while he remained inlenfible, that would fall within the
grue definition of robbery, although th-re could be no fear
exifting in the mind of the party robbed. Again, if the
ewner threw down his money, or h-d it not abour his pere
fon at the time, though ir were in bis prefence; thefe by
conftruction have been holden to be equivalent to an actual
taking from the perfun. So as to the force, conitrulive
force was equivalent to actual force. If the owner delivered
bis money, or were made to ttand ftill whillt the thief tm;!:

343 it

725

Ch.XVI §1130,
Feary of what

mAtUres
————



726 Robbery,
(From the Perfon by Fear or Violence,) 1

Robbery. 727
(From the Perfon by Fear or Vislence.)

- ak gt e kb

ChXVL&130, 3 : . (1t
Ferrs o sohos it up, that amounted in conftruftion of law to 2 taking by

watare. force ; becaufe it was the effclt of terror operating on the
wtmr— mind which induced his acquiefcence : and if the propesty
were delivered or {uflered to be taken by the owner through
terror impreffed on his mind, and in order to get 7id of that

i ingredients were neceffary to conftitute that offence: en XVI §140.
‘ 1. A felonious intent, or anmimus furandi. 2. Some de- f;f::‘:v' suhat
gree of violence or putting in fear. 3. A taking from the __

perfon of another. He obferved that he fhould coafine (1 vLeach, 231,
himf{elf to fhew that the prifoner’s offence came within the moeas large)

0O.B. May 1cth,
¥779, Sedf. Pap.

terror, it was a taking by force, and amounted to robbery.
That it was clear that no aftual danger to the owner need
exift : for if a tinder-box or candleftick were ufed infiead of
a piftol, it was ftill robbery. That here the firongeft per-
fonal force was ufed. The profecutor was accofted by a
perfon whom he had never {feen before : he difcovered him
to be a villain ; the ftranger demanded a prefent : that alone
would have been fufficient ; *but he went further, and told
the profecutor that be bad betier comply with the demand:
that was a threat. Then he threatened he would carry him
before a magiftrate. 'Was the profecutor bound to believe
that he was in his way to the mapifirate, or that the prifoner
would go no further than he threatened ? He thought this
was a threat of perfonal injary. The inflance of terror
mentioned in Hale was not fo firong as this: the purfe was
taken there withount the owner’s knowledge : and upon his
afterwards feeieg it in the thief’s hand, and demanding it,
the latter faid, ¢ Villain, if thou fpeakeft of thy purfe, I
 will pluck thy houfe over thy ears, and drive thee ont of
¢ the country, asI did John Scmers,” This, {aid Lord
Hale, was ruled not to be robbery ; becaufe the awords of pe-
mace were ufed after the taking of the purfe. From thence it
was plainly to be inferred, that it was (uch a menace as,
had the porfe been obtained by means of it, would have
amounted to robbery.. That in truth when a villain came
and demanded money, no one knew what he would do:
and when it wis obrained by threat, it was a conftrudtive
viclence. 'That it was manifelt that the mode adopted by
the prifoner was a mere evafion, as he fuppofed, of the law,
and intended as Tuch: his primary intent was to obtain
money by a highway robbery, Ultimately ail the Judges
held that it was robbery.

In the May feffion following, Willes J. in giving judg-
menr, after noticing the definition of robbery by Lord Hale
and others to the fame effeér, obferved that the following

ingredients

o —

P

above defeription, as the Judges did not mean to draw the
line as to what thould or fhould not conftitute robbery ; and
therefore they declined giving an anfwer to the cafes put by
the prifoner’s counfel ; {aying that every cafe muft depend
upon its own circumftances; buot that the fafls in this cafe
warranted them in faying ; as to the firft point, that there
was a felonious intention in the prifoner to rob the profe-
cutor. Upon the fecond point, that the putting in fear was
not neceflary to be laid in the indifiment ; fo that the falk
were charged to be done viclently and againft the will of
the party. Nor was the circumitance of atual fear necef-
fary to be proved ; but that the law, in edium fpoliarerir, would
prefome it. In like manner it had been, often holden that
altual violence was not neeeflury, but that conftructive vio-
lence was fufficient : for where fuch a terror was imprefled
on the mind as did not leave the party a free agent; and in
order to get rid of that terror, he delivered his money, it
was robbery. It was alfo clear that no aftual danger was
neceffary ; for a man might commit a2 robbery without ha-
ving any offenflive weapon ; and though a tinder-box or
candleltick were ufed. For when a villain came and de-
manded 2 man’s money, no onc knew to what length he
would proceed. That here the fituation of the profecutor
was that of a young gentleman accofted at night in the fireet
by a ftranger, whom he had never before feen, and mulk
have fufpe@ed to be a villain, who demanded a prefent.
Even that feemed f{officient ; but the ftranger went on and
told him that he had better comply, &c. That was a threat
of a perfonal injury ; for he had every thing to fear, in being
dragged through the {treets as a cuiprit charged with an un-
natural crime. That, cherefore, was a reafonable fear ; which
might operate in conflantem, as well as in meticulofum virum,
¥t had, he faid, been urged on behalf of the prifoner, that
this was 2 frandulent extorting, and not a taking by vio-
lence, But in many cafes fraud would fupply the want of

344 violence
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violence; as in the cafe of burglary, where breaking was
neceflary to be laid in the inditment, and yet getting ad-
miflion into a houfe vader colour of law or pretence of ta.
king a lodging or bufinefs had been often holden fulficient
evidence of the breaking into the houfe. But the Judges,
he cbferved, did not entirely determine this cafe on that
ground, but were of opinion that there was proof of a con-
ftrutive violence, which they thought was fufficient. As
to the third point, that there was clearly a taking from the
perfon ; though a taking in the prefence of the party would
have been {ufficient, After citing the above-mentioned
cafes of Jones, Brown, and Harrold, he obferved that in thofe
cafes there was this difference from the prefent, that there
was fome actual violence proved, as taking by the collar or
arm: but that the Judges all held that that did not make
any material diftinétion, but that fufficient was proved in
this cz2fe for the jury to find the prifoner guilty of robbery.

In the O&ober feflions following, John Staples was con-
vi€ted of a fimilar offence, and executed.

Daniel Hickman was indifted for robbing John Millard
in St. James’s Palace of two guineas. He obtained the money
from the profecutor by charging him with a Gimilar crime as
in the foregoing cafes; and by threatening that if he did not
make him fatisfaltion he would bring a ferjeant and a file of
men to take him up before a magiftrate. The profecutor
fwore that he parted with his money for fear of lofing his
character, and that he had no other fear. The jury found
the prifoner guilty: but as fome on the bench thought that
this cale differed from that of Donally, it was relerved for
the opinion of the Judges; who in November 1783 were all
of opinion that it was robbery, Afhhurflt J. afterwards
delivered their opinion; that this did not materially differ
from the cale of Donally; for that the true definition of
robbery is the ftealing or taking from the perfon or in his
prefence property of any amount, with fuch a degree of force
or terror as to induce the party unwillingly to part withi hia
property : and that whether the terror arofe from-real or ex-
pefied violence to the perfon, or from a fenfe of injury to
the charaler, the law made no kind of difference : for to
molt men the idea of Jofing their fame and reputation wasg

equally
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equally if not more terrific than the dread of perfonal injury- %:f:?ﬁ 50,
"That the principal ingredient in robbery was a man’s being oope.
forced to part with his property.  And that the Judges were emee———
unanimoudly of opinion, that upon the principles of law and

the authority of former decifions, 2 threat to accufe a man

of having committed the greateft of all crimes was a fuffi.

cient force to conftitute the crime of robbery by putting in

fear.

No cafe however has gone further than a very recent one  § 131,
of James and k zekiel Aftley, who were indiéed for robbing: E;, -':_'fm ‘2 barn
Jonathan Grundy. It appeared that the prifoners and 2 R’v. J. An
perfon unknown went to a public houfe near Birmingham, {4 Ak,
during the time of the late riots, which was three or four Aff. 1792, cor.
kundred yards from Mr. Grundy’s houfe, early in the morn- f;;_feBJ“'"“ Je
ing, where one of them faid that they were going up to Mr. ?rn: MS. Jud,
. . . ¢ priforers
Grundy’s houfe, * and if he did not turn out the whack, ,;; limes 1o
his houfe would be down by two o’clock in the morniug ;” fg;i’f;: ?:«6 Srem
on which the ftranger obferved that he himfelf would do it; /ris A a;‘,mf
that he was the head of the mob, and had 3 or 4oo mren at 7% and difurb-
. ance ), and Furn
command at any time ; with other like difcourfe. They all de- 24 proficurors
parted towards Mr. Grundy’s houfe ; but before they arrived 4% f‘;:_:'ri Je
there they faw his fervant at a little diftance from it, whom money, which ke
they accofted: James Aftley teliing him he was come as a fgi“‘::::a{‘:;;{
friend to let Mr. Grundy kuow that this mian (the firanger) roséery.
was the head of the mcb, and the firft man who had entered
all the places which were deftroyed at Birmingham. They
then feeing Mr. Grundy come out of his houle, pulied off
their hats, and fhouted Church and King. Mr. Grundy did
the fame, advancing towards the prifoners in much alarm,
when the firanger accofted him, faying, ¢ I am come out
of friendthip to you, Mr. Grundy, to let you know your houfe
is marked to come down to-morrow morning at two o’clock,
1 am the head of the mob : they are 2000 firong in Birming-
bham. I muft have fomething to make my men dnok, I
can bring 2 or 300 in an hour’s time, or keep them back.”
Mr. G. 2id, * As to fomething to drink, you thall have any
thing you have a mind for.” The firanger faid, « Imuft
have money.” Mr. Grundy pulled out half-a.crown from
his pocket, and offered it to him j but the fttanger n:fu{?d '

ity
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Grundy then afked what he wanted ; the ftranger replied,

e hie muft have 20 guineas; and on Mr., Grundy faying that he

had not fo much in his houfe, the other told him, that if he
did not give him fomething handfome for his men to drink,
his houfe fhould come down. Mr. Grundy faid, that he
might have g or 10 guineas, which the firanger atked to fee:
and as Mr. Grundy was taking his purfe out of his pocket,
James Aftley told him he might depend upon it that the
other man was the head of the mob, and the like fort of
difcourfe which had pafled before concerning. his powers;
particularly, that he was the fir{t man who had entered every
houfe that had been deftroyed. Mr. Grundy was {o firuck
with that expreflion that he immediately took the money out
of his purfe {9 guineas and a half,) which he gave to the
firanger; who counted ity and demanded to have {fomething
to drink. They all went then into Mr. Grundy’s houfe,
where they had liquor, and in going away affured him that
he fhould be protefted. Mr. Grundy faid, that he was
greatly alarmed, but not for his perfon: that no injury was
threatened to his perfon : that when he delivered his money
his apprehenfion was, that if he had refufed fo to do, the pri-
foners would have gone to Birmingham, and have returned
with other perfons, and pulled down his houfe and plundered
it before he could have removed his wife, who was in the
houfe in greatagitation, as the prifoners had threatened, and
in the fame manner as different houfes in Birmingham had
been before pulled down. It appeared that the prifoners
had a {mall fhare of the money afterwards. It was objeéted
on their behalf, that there was no evidence of robbery, inaf-
much 33 the profecutor did not deliver his money from any
immediate fear of danger to himfelf or his property, but frem
an apprehenfion of future injury to his houle by pulling it
down. And the counfel for the Crown admizting it to be a
new cafe, Grofe J. propofed to have a fpecial verdict found;
but on account of the prifoners’ fituation, it was agreed that
the truth of the evidence fhould be left to the jury, and if
they thould find the prifoners guilty, the-judgment thould be
refpited, and the falts fubmitted to the Judges for their opi-
nion, whether the evidence amounted to robbery. The jury

found

Robbery.
(From tke Pesfon by Fear or Violersce.

found the prifoners guilty; faying that they were fatisfied
that Mr, Grundy did not deliver his money from any appre-
henfion of danger to his life or perfon, but from an appre-
henfion that if he refufed, his houle would at fome future
time be pulled down, as the prifoners and the ftranger
threatned, in the fame manner as other houfes in Buming-
ham had bzen before. In Michaelmas term 1792 a majority
of the Judges held this to be robbery (a),

I find 2 note of a cafe very imilar to the above determin-
ed by the Judges in 1753. One Simons, who had been 2
ringleader in the late riots among the tirners in Cornvall,
came with above feventy of his companions to the houfe of
one Thomas Rowe, and {:id, they wouid have from him the
{ame as they had had from his neighbours, which was one
guinea, elfe they would tear down his mow of corn and level
his houfe. He gave them a crown to appeafe them; the
prifoner fwore he would have §s. more, which Rowe, being
terrified, gave him. They then opened a cafk of cyder by
force, and drank part of it, and eat his bread and cheele, and
the prifoner carried away 2 picce of meat. He was indicted
for robbing Rowe of 1os. in his dwelling-houfe by affanlt,
and putting him in fear. But there was aifo another count,
for putting the profecutor ia fear, and taking from him in
his dwelling-houfe a quantity of cyder, pork, and bread :
and it was holden robbery in the dwelling-houfe,

Another cafle of the like fort occurred upen the trial of
fome of the rioters in the year 1780, The indi@ment was
for robbing the profecutor Daking in his dwelling-houfe;
into which Daking fwore that the prifoner William Brown
and another man entered ; and being alked by him what they
wanted, Brown having a drawn fword in his hand faid with
an oath, ‘¢ Pyt one {hilling into my hat, or I have a party
that can deftroy your houfe prefently 7 on which the profe-
cutor gave him a thilling. Another awitnefs prefent {wore,
that the prifoner alfo ufed the expreflion, that ¢ if he
{Daking) would keep the blood within his mouth, he muft
give the fhilling.” The offence was holden to be rob-
bery.

{4) Qu. Ifthe threat of burning down aman’s dwelling-houfe by a mob do not
in iuelf convey a threat of perfonal danger to the occupiers !

73¢
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1(5!:.}{\?. §;;:. All thefe however were cafes of urgency: the threats
eary & . . .
el 2% were of immediate, or {peedy and fignat milchief, and the

—— eiccution of them could not have been impeded by any or-
dinary prudence or firmnefs, or by any r-currence to the
protection of the law. Bat tne following cale i5 of another
defcription.

Rex v. Wood Nathaniel Wood and James Knewland were indiéted for

B"fgfq]';e: I?;;’G, robbing Sarah Wilfon in the dwelling-houfe of Knewland,

core l}e-:ithj- Upon the evidence it appeared that as the profecutrix was
A pida i . . .
Perpois under  Pfling by the door of an auction-roem in the Strand, the

5;;;?:;3{?@9- was foli'cite(; by Wood 'Fo Fnt‘cr, and on her tepeatedly de-
wman inio @ houfe clining it he pufbed her into the room, in which about

%;'ib‘:::lf:ifk:;:- twenty perfons were affembled.  Herc fhe was much preffed
rying her beforca t0 id for fome articles, which fhe refufed, alleging the
;,::ﬁbre:g:: .:::{ # farce which had been put upon her; and attempted to guit
payng foralet  the room; but this was prevented by the company: when

ﬁ:ﬂf;?:g;“ finding fhe could not otherwife obtain her Jiberty fhe bid

A:e:, :zfﬂ);*;:'” 6d., and again attempted to depart; but was prevented by
g,-;,g.-,,f’"i,,é«fw Knewland. And the autioneer having knocked down the
#he purpdfe fob~ goods at 145. 6d. Knewland faid they were her’s and he
taiwing ber libers
ty, but withswe UL have the money as they were knocked down to her,
.;*;;:): I’gmff::: On her again com'plaining that the had been forced into the
beid durifs and YOO, and protefting that (he had not the money, Knewland
wt reboerys faid, if {he could not pay all fhe muft lcave her bundle, or
pay half-a-guinea till the could raife the remainder. She
however refufed both : on which he {uid, 2bat_fhe fbould go to
Bow-freet, and from thence to Newgate, there to be imprifoned
till fhe could raife the money. He then ordered the door to be

fhut and a conftable fent for. The prifoner Wood foon after

entéred with a pretended conftable, who was directed by

Knewland to take her to Bow-flreet, and from thence to
Newgate. The conflable infifted on being paid for hig
trouble, and threatened to take her away unlefs the paid 1s.,
Knewland all the while having one hand on her fhoulder
2nd the other on her bundle. She then paid the conflable
18., being in bodily fear of prifen, for the purpofe of obtain-
ing Her liberty. DBeing afked whether the were not impreffed
with fear by Knewland laying hold of her and her parcel,
fhe anfwered in the negative; faying, that /e only parted with
ker muney to aveid being carrird to Bow-fireet, and from thence

(1
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to Neawgate ; and not out :f ﬁar or apprelvef;ﬁm of any ar}:t'r gl'l”’f;’riwwl
perfenal force v wiolence. The jury were dire&ted, that if aere

they believed 1kis to be a combination and confpiracy of the e
prifoners to procure the meney of the profecutrix under the

pretence of an audti-n, they thould find them guilty; which

they accordingly did. And the queftion was referved for

the opinion of the Judges, Whether the falts ftated amount-

ed to robbery? In Hilary term 1795, eight Judges being (sbfent
affembied, the conviction was holden wrong : confidering am::* \
this as the cafe of a fimple durefs, for which, according to Perryn B. and
all the books, the party injured had 4 civil remedy by action, Baller I}
which could not be if the fat amounted to felony. In the

courfe of the debate Grofe J. obferved, that though he did

not agree with the Birmingbam cafe, where moncy obtained R. v. Alley,
by a threat to bring a mob and burn the profecutor’s houfe antey B 729v
was holden to be robbery s yet if that were law he could

not diftinguith this cafe from it on principle. But Eyre

C. J. faid, that this was very different from the Birmingham

cafe; and nothing more than Gmple durefs, That the que ftion

in fuch cafes for the jury was, Whether the money weve

delivered under the impreffion of terror ¢ 1fthe terror were

of fuch a kind as to difable the party from refiftance, it was

2 taking by force. But that was not the cafe here. The pro-

fecutrix had a choice of difficulties, and chofe to pay her

money rather than undergo the touble of being carried be-

fore a wmagiltrate.

En the February following, the cpisicn of the Tudges was feb. 1796,
delivered by Aibhurit J.; in the coufe of which he obferved, 0.8, Sefi Pap..
thar there was no reafon for fuch a degree of terror in this (S. Cv 2 Leach,
cafe as to induce the profecutrix to part with her money; £33)
fhe might have kuown that having dore no wrong, if fhe
bad been taken to prifon, the law wouid have taken her un-
der its proteétion and fet her free. And that the law did
not allow the fear of being fent to prifon to be a fufficient
ground of terror to conftitute a robbery.

If the property be not taken by z&tuat violeace, butthe ¢ 155
owoer deliver it in confequence of prior threats, fuch de #Where no foree
livery muft be enforced by terror altually felt at the time; ‘r‘::’:’”}:féf' fer
otherwife there is neither actual nor conftrutive violencein.

1z the
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Ch.XV1 . i - P
. iﬂfq§:3= t{:c taking, and confe:quently no robbery. By this principle
awhere mimioience, tNE €afe before mentioned of delivering money upon a com-

ee—me——. pulfive ozth mut be governed.

Videante, £, 129. .
Resne’s cafe, 9. James Reane and another were indilted, the one for a

:::;93: EI;?:, robbery on the highway, the other as acceflary before the
Prren B falk. The profecutor depofed, that on the 1gth of May
l;}ff;ej;:.mv 5 1794 he -met.the prifoner Reane, who was an entire firan-
ot aken by wis- GET 10 him, in the ftreet, who afked him for money, and
m?;’,:a;:i fa.ld he was in great diftrefs. The profecutor did not give
m; :;ff::{.:ﬂ hfm any Ehl'ng, and left him muttering fomething which he
sy fild not diftinétly hear. The next day, meeting Reane again
reafonable grourq 111 the fireet, he again afked for money 3 and being refufed,
f:g:':;r:i:f:;: told the profecutor it thould be worfe for him, A few
::::i?ﬁt;::“_ days afterwards Reane accofted the profecutor again in the
- ft'reet, and talked of his having committed indecencies with

him, and that fomebody had feen it, The profecutor faid

he knew not what he meant, and went away. The next day

h.e received a letter from Reane containing the like infinua~

tion, and menticning his place of refidence 5 in confequence

of.w?ich the profecutor was induced to write to him, ap.

pointing to meet him in the fireet to hear what he had to

fay. He accordingly met him theve, when Reane told that

!le could prove that he had committed indecencies with him

in the Park, and that a third perfon had feen it. The pro-

fecutor was firuck with the charge. At the fame time the

other prifoner Watkins came up to them and repeated the

fame charge, of which he faid he had been the witnefs.

The profecutor then obferved to them that it was a horrid

charge. On which Watkins faid, « You have great intereft

with the prefent Government ; and I fhould be glad of 2

place in the cuftoms or excife, or where cletks were.”

The profecutor faid he would get him one, and Watking

went away. Reane then faid, ¢ Ygu have given that man

a certainty ; I will have one t00.” The profecutor anfwered

that he thould. The next day Reane told him that he had

confidered what he would have, which was 20/ and 3

bond for 50/ annually. The profecutor replied that he

could not do it then, but if he would wait a few days he

would bring him the money and the bond. He afterwards

met Reane and offered him the money, which he would

not
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not take without the bond; upon which the profecutor Ch.XVI. §132.
gave him both. This was the fubftance of the tranfaction. i’:;g':oﬁg;” o
The profecutor further depofed, that at the beginning of the w——
bufinefs he apprehended injury to his perfon or charadter;

but at the time when Reane took the money and bond he

had no fuch apprehenfion, but parted with both for the

purpofe of bringing the prifoners to juftice, and with that

view only. That he did not deliver the money voluntarily,

nor thould have parted with the money or bond unlefs for

the feveral applications which had been made to him by the
prifoners, but that he was under no fear or apprehenfion

when he parted with them. It was objected on the part of

the prifoners, that to conftitute robbery there muft be vie-

lence or fear of danger to the perfon or charalter, and that

fuch violence or fear muft exift at the time when the money

was parted with ; which did not exift in this cafe ; and fur-

ther, that Reane had been entrapped into the commilfon of

the offence. The prifoners, however, were found guilty;

but judgment was refpited to take the opinion of the Judges

upon the cafe. In Trinity term 1704 the Judges (ablent

Buller J.) inclined to think that this was not robbery ; there

being neither violence nor fear at the time when the profe-

cutor parted with his property. Eyre C. J. obferved, that it

would be going a ftep further than any of the cafes to hold

this to be robbery. ' The principle of robbery was violence :

where the money was delivered through fear, that was con-

firuttive violence. That the principle he had acted upen

in fuch cales was, to Jeave the queftion to the jury, Whe-

ther the defendant had by certain circumftances impreffed

fuch a terror on the profecutor 2s to render him incapable

of refifting the demand ? Therefore when the profecutor

fwore that he was under no apprehenfion at the time, but

gave his money only to convi€t the prifoners, he negatived

the robbery. That this was different from Norden’s cafe, sy, 666,
where there was altual violence : for here there was nei- :
ther atual nor confiru@ive viclence. A man might be

faid to take by violence who deprived the other of the power

of refiftance, by whatever means he did it.  And he faw no

fenfible diftinétion between a perfonal violence to the party

himfclf, and the cafe put by one of the Judges of a2 man -
: : holding
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holding another’s child over a river and threatening to throw
it in unlefs he gave him money, The Judges, however,
thought the matter deferving of further confideration,
But in Hilary term 1795 {ablent Buller J.}, they held the
conviction wrong; there being neither altual mor con-
{truétive violence,

It is not encugh that the fear arife after the property is
taken. Harman being on hoesfeback defired Halfpenny to
open a gap for him; and while he was fo doing, Harma.n
took the opportunity unperceived to pick his pocket of h.ls
purfe. Halfpeony turning round and feeing the purfe in
Harman’s hand, demanded- it of him, who then menaced
Halfpenny (in the manner before mentioned}and went away
with the purfe. On an indi&ment for robbery, the pri-
foner was holden guilty of imple larceny only ; the property
being obtained by ftealth, and not by viclence or pu.ttin g iu
fear; the words of menace being uled after the taking,

IV. Of Grand and Petit Larceny and Robbery,
and their Punifbments.

1. Grand and Petit Larceny,

In grand larceny the valuc of the property taken muft be
above 12d. If it be only of that value or under, it ia
but petit larceny: and in thefe profecutions the valuation
ought to be reafonmable; for whken the ftat, of Weftm. 2.
¢. 25, was made, filver was but 20d. an ounce, and at the
time Lord Coke wrote, it was worth 5s. and it is now
higher (6). The nature of the offence is the fame in boths
they are both felony, though they differ in the degrees of
their punithment, and in fome other particulars, At com-
mon law the judgment for grand larceny is of death, but the
party mzy pray the benefic of his clergy, unlefs in cafes

{a} 1 am-informed that the tverage price of late yegrs has been about 5o 3dh
bat in the cousfe of the lask wer it rofs at tiases to about & 4, more. b
wherc

Larceny and Robbery,
(Clergy and Punifbments.}

where he is oufted by particular ftatutes, which have been
already noticed : and he fhall alfo lofe his goods. In petit
larceny the offender was only fubje& to whipping, or other
corperal punifhment lefs than death, by which is now un-
derftood imprifonment : and in this cafe alfo the party for-
feits his goods on convi@ion. But in tobbery, whatever be
the value, the judgment is of death. But though every lar-
ceny include a trefpafs, yet upon an indictment for larceny,
if the taking appear not to be felonious, though amounting
to atrelpals, the defendant is entitled toa general acquittal.

In the punifhment of grand and petit larceny feveral 2l-
terations have been introduced by ftatute, many of which
have been already enumerated in fome of the preceding di-
vifions of this head of offences. To which may be added in
this place the general fatute of the 3W. & Mcog f.2
which enadts, that < if any perfon or perfons be indicted
¢ for any offence, for which by virtue of any former ftatute
¢ he or they are excluded from the benefit of. clergy, if he
¢ or they had been thereof convitted by verdi&t or confef-
* fion ; if he or they fhall ftand mute, or will not anfwer
¢ directly to the felony, or fhall challenge peremptorily
% above 20, or fhall be outlawed thereupon, he or they fhall
*¢ not be admitted to the benefit of clergy.” This does not

extend to larcenies which have been oufted of clergy by fub.
fequent ftatutes.

By the fat. 18 Eliz. c. 7. {. 3, perfons to whom clergy is
allowed, may, for their further corre&tion, be imprifoned for
any time not exceeding a year, in the difcretion of the
juftices before whom fuch allowance is had.

The ftat. § Ann, c. 6. {. 2. enacls,  that where any per.
“ fon or perfons fhall be convifted of any theft or larceny,
¢ and fhall have the benefit of this a8t allowed thereon, or
* ought, by the laws in force before the making of the faid
* afl (4}, to be burat in the hand for fuch offence, fhall Le
‘“ burnt in the hand as formerly; and the judge or juftices,
“ before whom fuch offender or offenders fhall be tried and
‘ conviCted, fhall alfo at their difcretion adjudge that fuch

{2} The firf feftion of this adt repeals the ftat, rc & 1t W 4. . 23, which
{ubjefted cérrain offerders guilty of thefts or larcenies, who were allowed their
alergy, o be buint o the lest cherk inflead of the hand : which s the aft hers

[ S

Ch.XVI. & 14,
Grazd and petie
larcery.

3 Ink. 69, 218,
2 M3 Sum. 257,
1 Hale, 551, 24
2 Hele, 544,

1 Hawk. cii. 344
fr.

Ante, . 125,
Joiner’s cafe,
Q. B.réby,
Kel, 29.

% 135.
By flatures

3W. Mg
f 2.

Staading mute,
e, suffed of
ffﬂ‘&}‘, where !y’ -

f:n.-l’tr fwf ore

vuffed on convice
tisme

18 Eliz. ¢ 7.
f- 1.
prr{ﬁmr:mf Ak
txceeding a year,

5 Ann, ¢ b,
Burping in the
handy ond coma
mite ol 15 fie
f:wnfc af{wrtf-.
tin.



738

Ch.XVL§11s.
Grand and pesit
larceny.

Fx parte Crown-
fll, B. R, Tr.
138G, 3.

% ME&. Sum. 257,

Tranfpertatiom
AGeo 1.6 1 T
1.

+ideante, f. 10.

.:9.0. 3. € -
Fide gareval title
franfersarizna

Larceny and Roblery.
(Clergy ond Punifbments.)

« offender, &c. fhall be commirted to fome houfe of correcs
“ tion or public work-houfe within the county, city, &c.
% where fuch conviction thall be, there to remain for any
¢ time not lefs than fix months nor exceeding two years, to
¢ be accounted from fuch convifiion § and fuch offenders
¢ fhall be there kept at hard labour during fuch time as fhall
¢ be fo adjudged and recorded:’ and in cafe of refufal or
neglect to labour as they ought, the mafler or keeper of
fuch houfe, &c. is required to give them due correction.
By {. 3. in cafe of efcape a methad is pointed out of infiilt-
ing further punifhment on the detinquent.  Under this ftat.
the Judge has a difcretion whether lie will imprifon at all or
not. '

By ftat.4 Geo. t.c. 11, “whereanyperfon orperfons thallbe
s convited of grand or petitlarceny, orany felonious ficaling
« or taking of money or goods and chattels, either from the
# perfon or the houfe of any otlier, or in any other manner,
¢ and who by law fhall be entitled to the benefit of clergy,
and liable only to the penalties of burning in the hand or
whipping (except perfons convitted for receiving or buy~
¢ ing ftolen goods, knowing them to be ftolen), it fhall and
¢ may be lawful for the court before whom they were con-
«t yifted, or any court holden at the fame place, (or holden
« at any other place for the fame county, &c. by ftat. 6
« Geo, 1. ¢. 23. f. 1. with the like authority,) if they think
¢ fit, inftead of ordering any fuch offenders to be burned in
¢t the hand or whipped, to order that fuch offenders thall be
« fent to fome of his Majefty’s colonies and plantations in
« America, for the fpace of feven years.” Ard the famie
courts {hall have power to make over fuch offenders by or-
der of court to the ufe of any perfon who fhall contradt for
their tran{portation. And now by ftat. 19 Geo. 3. ¢. 74. L. 1.
when any perfons are conviéted in England or Waizs of grand
or petit larceny, or any other crime punifhable by traniporta-
tion to America, the Court may, if it thinks fit, order them
10 be tranfported to any parts beyond the feas, either
America or elfewhers, not exceeding fuch terms as they
were lizble to be tranfported for to his Majelty's colenies in
Amcrica.

[

-

And
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And by . 27. of the ftat. 19 G. 3. c. 4., “*for the more fe-
* vere and effeétual punithment of atracious and daring offen-
“ ders, where any male perfon at any feffion of oyer and ter-
miner or guol delivery to be holden for London, or any
county in England, or for the royal franchile of Ely, or at
any graat {eflion for the county palatine of Chefter, or within
¢ the principality of Wales, thull be lawfully convifted of
*¢ grand larceny, ar any other crime except petit larceny,
* for which he fhall be {iable by law to be tranfported to
¢ any parts beyond the feas, it thall and may be lawful for
¢ the court before whom he fhall be fo convifted, or any
court holden for the fame place with like authority, if it
thinks fit, in the place of {uch punithment by tranfporta-
tion, to order and adjudge that fuch perfon, appearing to
“ be of competent age and free from any bedily infirmity,
¢ (hall be punithed by being kept on board fhips, &c. (i. e.
¢t the hulks}, and be employed in hard labour, &ec. in the
Thames, or any other navigable river or port, &c. in Eng-
land appointed by his Majcity in Council, &c. for fuch term
not lefs than one year, nor exceeding five years; orin
*¢ cafe fuch offender fhall be liable to be tran(ported for 14

¢ years, not exceeding feven years, as fuch court fhail or-
“ der and adjudge.”

(11

-

£

~

(11

[1]
L 11

L1

Andbythe fame ftat. £. 3. ““when any perfor: thall,in any of
the courts beforementioned(a), belawfully convicted of any
felony within the benefit of clergy, for which the party is li-
able to be burned in the hand, it (hall and may be lawful for
the court before whom any perfon thall be fo convicted, ox
any court holden for the {ame place with the like authority,
if they think fit, inftead of fuch burning to impofe upon
fuch offender a moderate pecuniary fine : or otherwife it
¢ fhali be lawful, inftead of fuch burning {except in cafe of

L1

-

[
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‘“ manflaughter), to order and adjudge the offender to be faugheers

4 whipped publicly or privately, once or oftener, but not ex.

ceeding three times ; fuch private whipping to be in the
prefence of not lefs than two perfons befides the offen-
der and officer who inflicks it 5 and in cafe of females, in
the prefence of females only ;" and fuch fine or whip-

L)
£
L 1)

[}

{a} i. e % at any fellion of oyer and terminer, or gaol delivery, or at any quar-
L ter or general feffion of the peace, &c. within England, of at any great feffion
#¢ far the county palatine of Chefter, or withia the principality of Wales."

3Bz ping
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f. 4. nothing in this act thall be taken to abridge the powes
of the Court to imprifon (as before,) if it thinks Fi.

By flat. 31 Geo. 3. ¢. 35. no perfon fhall be air incompe-
tent witnefs by reafon of a convition for petit larceny.

I have before thrown ont a hint touchmny the propricty of
the jury’s affefling a reafonable value on the goods ftolens
befides which fome other circumitances remain to be uoted
in drawing the line between grand and petit larceny.
If two fieal goods above the vzlue of 12d. from the fame
perfon at the {ame time, this is grand larceny in both ; for
it is one entire felony, and both are guilty of the whole.
But if the a&1s of each were {everal at feveral times, and the
goods taken at each time of the value of r2d. only or nnder,
though from the fame perfon, and put in the fame indict-
ment 3 it is only petit larcenyin each.  And fo it feems the
praclice is, if one fteal goods of the fame perfon at different
times, of the value of 12d. or under each time, but alto-
gether exceeding that value : for though fome writers on the
crown law confider that in ftritnefs it amounts to grand
larceny, yet that may be well doubted ; for as no number of
grand larcemies being diftingt alks, which when added to-
gether would make fuch a fum as amounts to a capital fe-
lony if taken at one time, under certain circamitances of
aggravation ; if taken at feveral times, will, under the fame
circumftances, deprive the party of clergy 3 fo no number
of diftinct petit larcenics amount to grand larceny, And fo
it was hoiden in Petrie’s cale, on an indi€ment on the flas
12 Ann. ¢. 5. for ftealing to the amount of 4o, in a dwel-
ling-houfe. The prifoner was {ervant to the profecutor,
and had at different times purloined his muiter’s property 1o
a very confiderable amount; but it did not appear that he
had ever taken to the amount of 4os. at any one time: on
this ground he was acquitted of the capital part of the
charge by the direction of the Court. And the fame point
was ruled by Athhurlt J. in a fubfequent cafe. But it may
vary the conlideration, if the property of feveral perfons,
lying together in one bundle or cheft, or even in one houfe,
be ftolen together at one time ; for there the value of ali may

12 be

Larceny and Robbery.
(Clergy and Punifbinents.)

b2 put together fo as to make it grand larceny, or to bring it
within a ftatute that oults clergy, for it is oue caiire felony.

It was {aid by Willes C. J. and Chapple J., that upon ta-
king verdidls on indi€&ments for larceny, the jury ought al-
ways to be atked as (o the value ; becaude if they did not find
the value, it would be like taking a verdi&t in a civil aftion
for the plaintiff, without aftertaining the amoant of the da-
mages. For the value found by the jury afcertained the de-
gree of the offence, whether it were grand or petit larceny, or
whether it were grand larceny, excluded clergy or not.  Bat
that in cafes of robbery, burglary, horle ftealing, or the like,
there could be no occafion to afk the queftion, Yet Lord Hale
fays, that if a man conld pollibly fteal a horfe worth only
12d.; or break a houle in the day time and fteal goods
thercout only of thit value, no perfon in the houfe being put
wn fear, (which would amount to robbery, and fo the value
be immaterial ;) this would be but petit larceny, notwith.
ftanding the ftar. § and 6 Ed. 6. 5 for that fiatute altered not
the nature of the offence, but takes away clergy where
clergy was allowed before, namely, where the offence was
capital, as in the cale of grand larceny. So if a man fteal
ouly 12d. out of another’s pocker elam et fecretz, there can
only be judgment as for petit larceny ; although the itat.
8 Eliz. ¢. 4. takes away clergy from that offence.

Uriah Pearles was indiced for {tealing a bay gelding of
the value of 24s. 6d. Ou the evidence it appeared to be
a worthlefs animal turned upon a common, and as the wit-
nefles faid, fit only for 2 dog horfe. DMr. Juftice Foiler re-
commended it to the jury to ind the prifoner guiity to the
value of 12d, ; which they did ; and he was tranfported.

2. Robbers.

In 2l cafes of robbery from the perfon, whatever be-the .

vaiue of the property taken, the judgment is of death,
The ftat. 3 W. & M. c. g. f. 1. enals, ¢ That all 2and
“ every perfon or perfons that fhall rob any other perfon,
 or ihall comfort, aid, abet, affilt, counfel, hire, or com-
# mand any perfen or perfons to commit fich offence, be-
3B3  ing

Ch XVI §136,
Grond amf-f.';‘f.r't
larceny,

§137-
Sury to afjes the
‘1"3;33,
Arkinfon's e:ley,
Lydia Hudiun's
caie, 0. B. Dec,
1740, Sejt.
Forites's 515,

1 Hale, 531.

Ante, 634+

t Hale, 531,

Pearlas™s cafe,
Bedford, 33th
March 17453,

Serje. Forfter's
bis.

§138.
Radbery, clergy.
Fidsanie 1154,
2 Haley 3494
1W. kM. s g
1 1.

Ante, ps 629



742

Ch.XVL § 133,
Robbery, d:rg_y

1Ed. 6. ¢, 12
. 1c. fuunded

onz3H.8 c. 1.
f.3.&2;H. 8,

c.3. Lz
Ante, p.b235.

4% s Ph. & M.
< g
Ante, p. 627,

Ante, §31.

3 Hale, 350.

§139.
Robbery, &c. in
ansther coumty
25H.8. <. 3.
& & 6 Ed 6.
€ 10.
3W. &M.c.q.

Pod. I, 157,

f140.
Pnncfpaf: and

aekffarias.

Larceny and Robbery.
(Clergy and Pm:_r'/lrmmt.r.}

 ing thereof convifted or sattainted, or being indicted
¢ thereof and ftanding mute, or not direftly anfwering, or
¢ challenging perempterily above 20, thall not have the be-
¢ nefit of clergy.”

This {tatute is more general than the ftat. 1 Ed. 6.
¢. 12. {. 10. which confines the defcription of the cfience to
 robbing any perfon in or near the highway,” and oufts the
principal of clergy, on attainder or conviltion, or being
indi€ted ot appealed, and found guilty by verdiét, or con-
felRon on arraignment, or not an{wering direéily, or fland-
ing mute. The fiat. 4 & 5 Ph. & M. c. 4. which follows
the words of the fat. 1. Ed. 6. oufts of clergy the acceffaries
before (vw fuch as ¢ malicioufly command, bire, or coun-
% fel,”) in all cafes, including the challenging more than
20, which is omitted in the ﬁat. of Ed. 6. ; but which omif-
fion is expre(sly fupplied npon inditment by ftat. 3 & 4
W. & M. c.9.f. 3.: and according to the reafoning of Lord
Hale and Mr. Jultice Folter, which has been before adverted
to, the ftat, 4 & ¢ Ph. & M. will operate to take away
clergy from the principai in all cafes!where it takes it from
the acceffary. But acceffaries after | in robbery have the be-
nefit of clergy.

By the ftat. 25 H.8.¢. 3. 5 & 6. Ed. 6. c. 10. . 2. and
3 W.& M. c. 9. {. 3. perfons indifted of larceny in one
county, and convited or attainted thereof, or who upon
their arraignment fhall tand mute, or challenge peremptorily
above 20, or thall not direétly anfwer, thall lofe the benefit of
clergy, if it appear by evidence or examination at the trial,
that the fame felonies were tobberies or burglaries in
another county. Thefe ftatutes, and the conftruétion
thereon, will be {et forth at large in another place.

V. Of Principals, dcceflaries, and Receivers,

The {fame general rules which govern in other cafes re-
fpelting principals aud accefiaries apply allo to thefe offences,
and are therefore unneceflary to be repeated here. But the
cafe of receivers of folen goods being pecullar to the fubjet

under

Larceny ana Robbery.
(Principals and deceffaries.)

under difcaflion, this, and fome particularities relpedling
principals and acceflaries in thefe offences, require to be
fpecially noticed in this place.

Though it be true that in larceny and robbery all thofe
who come to fteal or rob are principals, although the falt
may be only committed by one of them, and are fubjedt to
the fame punithment; yet it is otherwife as to larcenies de-
prived of clergy under particular circumflances; fuch as the
cafe of frealing privately from the perfon, under the flae.
8 Eliz. ¢. 4. and 39 Eliz, c. 15. for breaking and entering
a houfe, &c. and (tealing to the value of gs. 3 (thoughin the
lutter cafe the deficiency is fupplied by the ftat. 3 & 4 W.
& M. c. g.:] in which cafes the abettors at the fad} are not
excluded from clergy, but remain liable only to the penalties
of fimple larceny.

In petit larceny there can be no acceffaries cither before
or after (a), although it be felony; becaufe it is not fuch as
judgment of death ought by law to be pafled upon it: but
procurers and counfellors sre principals as in trefpafs.
With relpedt to grand larceny, the common law refpedling
accellaries ftands upon the {ame footing as in other felonies.
But there is a defcription of acceflaries after the fadt peculiar
to larceny which requives diftinét confideration ; and thefe
are

Receivers of flolen Goods,

At common law no reccivers were acceffaries but fuch as
received or harboared the thief himfelf : the receiving of the
ftolen goods only did not make a man acceffary, without
taking a reward to favour the felon’s efcape. If the owner
received back his goods fimply and without any agreement
to favour the felon in his profecation, it was lawful: but'if
he reccived them upon an agreement not to profecute, or to
profccute faintly, it was called theftbote, and punithable by
imprifonment and yanfom. DBuot now by ftat. 3 W, & M.
c.9. [. 4. * If any perfon or perfons fhall buy or receive
¢ any goods or chattels that {hall be felonioufly taken or
« flolen from any other perfon knowing the fame to be
¢ ftolen, he or they fhall be taken and deemed an acceflary

{#) Yetin R. v. Reddeard, E. 1r Ann. (De Grey's MS.) Poweﬂ] faid ig
was 2 valgar error 1o thick that pet't larceny, or any felsny, capital or pot, may
rol have acceflazics after the fadk, S+jt. Forter's M.

2Ba & ar

743

Ch XV1.§r40.
Is aggravated
Jarccriesa

In agIrava. ed
FLCHIes.

Foft 456,
Innis’s cafe,
1 Leach, o,
Awg, L 75

119.

In petit lareeny.

1 Hale, 530.616.
2 Init, 183,

12 Rep. 81,

2 Hawk. ch.1g.
Cro. Eliz. 750
1 MSS5um. 414,

§ 141,
Receivers.
2 M8.5um. 356.
1 Hale, 6319.620.
4Blac, Com- 3%,
1325 In

3W. &M.c.p.

. 4
Nade acerffaries

ofrer 1he fodl
ta the felony



744

Ch. XV1L§1sr
Trial and punifb-

meal.

§ Ann. c. 31,
{. 5.

Peit. f. 142.

Tranfpariation,
PRSI & 3 A S
i1 Cait’s Rep,
109,

() Byallthe
Judzes, Se:je,
Foiter's MS.
() 2 MS. fum,
sog. Row.
Evany, O. B,
1749 Foltu 73.

22 Geo, 3. ¢. 38,
Toft. . 1,2,

1

§ 142,
Folt. 373,
MS. Tracy, 126.
7 Hale, 614, 2.
M35, Sum. 309.

Larcery and Robbery.

{ Recetvers.)

“ or acceflaries to fuch felony after the faét, andthall ircwr
¢ the fame punithment as an acceffary, &c. after the felony
“ committed.”

The ftat. § Ann. c. 31. L. 5. enalls to the fame efeft in
general words, ¢ That if any perfon or perfons fhall receive
“ or buy any goods or chattels that fhall be felonioully taken
* or ftolen from any other perfon kuowing the fame to be
¢ ftolen; or fhall receive, harbour, or conceal any burglars,
& felons, or thieves, knowing them to be o ; he or they fhall
¢ he taken as acceflury er acceffaries to the faid felony or
¢ felonies; and being legally convi€ted by the teltimony of
# one or more credible witnefles, fhall fuffer death a5 a felon
« conviét.” Batthough the enadling words are thus general,

yet notonly the title(1) and other previous provibons of theadt,

but alfo the recital to the claufe in queftion are all confined
to the offences of burgiary and houfebreaking 5 and yet the
fubfequent claufe, which has words of reference to this
claufe, feems always to have been taken generally,

And by flar. 4G, 1.c. 11, « Perfons convidted of receiving
s or buying [tolen goods knowing them to be ftolen may
¢« be tranfported for14 years.” But they mufl pray the bene-
fit of the ftatuts {4). And the felony mult be fuch as admits
of acceflaries at law (3} for if the principal be convifled of
petit larceny only, the receiver of the goods is not punithable
as an acceflary, though the words of the ftatute be general 5
as was holden in Lvans’s cafe by all the Judges. But this has
been fince fupplied by the flat. 22 Geo. 3. c. §8. aftermen-
tioned, with certain exceptions.

Before thefe alls the receiving of ftolen goods was merely

a mifdemeanor; bet now the mi{demeanor is merged in
felony ; and therefore a profecution for 2 mildemeanor only
would be illegal and improper. This however is to be under-
ftood of thole cafes only where the principal can be come
at, {o as to give an opportunity of conviéting the receiver as
an acceflary to the felony.  For till the ftat, 1 Ann. the
receiver could not be profecuted or punithed at all before
the principal thief was tried and convidted. On this account
the receiver, who is gencrally the employer and patron of the
thief,

{1} The titke is ¢ an afk for the encouraging the difcovery and apprehending

& of haafebreaters’
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thicf, very often efcaped with impunity; for if he could
keep the thief out of the way, he the receiver could not be
tried, and therefore went unpunifhed. To temedy this in-
convenience the ftat, 1 Ann. &. 2. c. g. L. 2. enadls, ¢ that
« it fhall and may be Iawful to profecute 2nd punifh every
¢ fuch perfon and perfons buying or receiving any itolen
« goods, knowing the fame to be flolen, as for a mifde-
& meanor; to be punithed by fine and imprifonment ;
¢ though the principal felon be not before convicted of the
% {aid felony; which fhall exempt the offender from being
*¢ punithed as acceffary, if the principal fhall be afterwards
“ conviéted.”

And by ftat. ¢ Ann. c. 31, L 6. (immediately following
the clanfe before fet forth) it is provided, ¢¢ that if any fuch
« narincipal felon cannot be taken, {o as to be profecuted and
¢« convicted for any fuch offence, yet neverthelefs it fhall
« and may be lawful to profecute and punifh every fuch
« perfon and perfons buying or receiving any goods ftolen
¢ by any fuch principal felon, knowing the fame to be
¢« {iolen, as for a mifdemeanor, to be punithed by fing and
<« imprifonmeat, or other {uch corporal punithment as the
¢¢ court fhall think fit; although the principal felon be not
¢ before convifted of the faid felony: which fhall exempt
¢« the offender from being punithed as acceffary, if fuch
¢ principal felon fhall be afterwards taken and convicted.”

Upon a conviétion under the laftmentioned claufes of the
ftatutes of Aan. as for a mifdemeanor, the punifhment is by
imprifonment, or at the difcretion of the Judge, as in
cales of mifdemeanor.

But the ftat. 4 Geo. 1. ¢. 11, which fubjeéts receivers
to tranfportation for 14 years, does not extend to profecu-
tions undeér the flatutes of Anne for a mifdemeanor only.
And where the principal is amenable to jultice, the receiver
ought ftill to be profecuted as an acceffary to the felony,
and not for a mifdemeanor only (a).

{a} There isa cafe of Rex v. Pollard -and Taylor, M. 11 G. 1. 214, Ray,
1370 which feems to fay, that the Erofecutor Yas an oplign o _,prgfccul:: the re.
cziver for a mifdemeanor or for 2 felony, whether the principal can be taken op
pot.  But this ig denied by Mr. Juftice Fofter {p. 574 ) to be law to that extent,
¥ide thie 5. C, pofte164.

Jonathan
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Jonathan Wild was indi€ted for a mifdemseanor in re-
ceiving ftolen goods, knowing, &c. But it appearing that
the principal felons had been convidted and executed, it
was objefted that this iaditment would not lie, being enly
given by the {tat. § Ann. where the principal felon cannot be
taken and convicted. And Prate C. J. being of that opinion,
the defendant was acquitted.

William Wilkes was conviéted on the flat. 3 W, & M.
€. 9. L 4. and g Ann. c. 31. L. 6. for receiving itolen goods,
as for a mifdemeanor: but judgment was refpited on a
doubt, which was referred to the Judges. For it appeared
that Innis, the profecutor, had been in company with a-perfon
in London a few months before, who confeffed himfelf to

be the principal felon, and whom he then had an OppotLU-.

nity of taking into cuftody, but had negle@ed fo to do ; be-
caufe the other had promifed to go down to Warwick to give
evidence againft the receiver: and no opportunity of taking
him had fince occurred : for though the profecutor had met
the principal again by appointment, yet then he was refcued
by fome of his companions; and though the prifoner ap-
plied immediately for a warrant to retake him, yet he could
not afterwards be met with; nor was he in fact taken at
the time of finding the inditment. In Trinity term 1774,
feven of the Judges againft four were of opinion that there
ought to be judgment on the convition. The four thought
that where a profecutor had it once in his power to take the
principal, and negle€ied it, it took the cafe out of the fat.
of Q, Ann.  But the feven held that the word cannoz in
the ftatute mult be applied to the time of the profecution
for the mifdemeanor, if the principal be then without collu-
fion out of cuftody, whish was the cafe here. For though
the profecutor had afted weakly and negligently at firft, yet
when he had the principal a fecond time in his power, he
was refcued by force ; and all due diligence was afterwards
ufed to apprehend him,

But'now by the ftat. 22 G. 3. c. 58. it is enalled, ¢ that
¢ in ali cafes whatfoever, where any goods or chattels (ex-
* cept lead, irom, copper, brafs, bell-metal, and folder,)
4 (the receiving of which is provided for by flat. 29 Geo. 2:
# ¢. 3o. after mentioned,) {hall have been felonioully taken

sehcther priacipal be avunabiz 1o fuffice or nat, “ ot
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« or ftolen; whether the offence of the principal fhall
« amount to grand larceny or [ome greater offence, or to
¢ petit larceny only; {except where the perfon or perfons
« aftually committing the felony fhall have been already
« convicted of grand larceny or of fome greater offence;)
 every perfon who fhall buy or receive any fuch goods and
« chattels, knowing the fame to have been fo taken or
t ftolen, {hall be deemed guilty of and may be profecuted
« for a mifdemeanor, and fhall be punithed by fine, im-
¢ prifonment, or whipping, as the court of Quarter Sef-
¢ fions, who are hereby empowered to try {uch oﬂ'end:er,
 or as any other court before whom he, &c. thall be tried
¢ {hall think fit; although the principal felon or felons be
¢ not before convicted of the faid felony ; and whether he,
¢ fhe, o, they is or are amenable to juftice or not. And in
¢ cafes where the felony aCtually committed fhall amount to
¢ grand larceny or to fome greater offcace, and where the
« gerfon or perfons adtually committing fuch felony fhall
¢ not be before convitied,, fuch offender er offenders fhall
¢ be exempted from being punithed as acceffary or accef-
¢ faries if fuch principal felon or felons fhail be afterwards
¢ conviéted.”

By [. 2. of the fame alt, ¢ one juftice of the peace on
¢ complaint made before him on oath, that thereis reafczn
« to fufpedt that flolen goods are knowingly concealed in
* any dwelling-houfe, out-houle, garden, yard? croft, or
# other place or places, may by warrant under his hand and
¢ feal caufe every fuch dwelling-houfe, &c. to be fearched
¢ in the day-time: and the perfon or perfons knowingly
¢ concealing the faid ftolen goods or any part thereof, or
s in whole cuftody the fame or any part thereof fhall be
s found, he, fhe, or they being privy thereto, fhall be
¢ decmed guilty of a mifdemeanor, (and may be brought
¢ before a juftice of peace, and made amenable to anfwer
“ the fame by warrant), and-being thereupon convifted by
¢ Jdue courfe of law fhall be punithed in the manner afore-
¢ faid.” This not to repeal any former law for the punith-
ment of fuch offenders.

~
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As to what thall be confidered as * goods and chattels”
within thefe fatutes of W. & M, and Ann., it has been
holden (4) that they include theep, and by the fame reafouing
fowls and other animals. And thus the receivers of flolen
horfes have been brought within thefe aéts, who are not
included in the ftat, 37 Elz, c. 12. f. 5. which oults clergy
as well from the acceflaries after us before the fadt, for the
realon before given{#). But ithas been often determined, and
feems now to be fettled, that receivers of monsy{c) {lolen are
not within the ftatutes: For which, this reafon may be ai-
figned, that though * goods and chattels” may in a large fenfe
take in money; yet the intent of thefe alls only extended to
the receipt of fuch kind of gopds and chattels, the property
in which, being generally and in its nature capable of being
afcertained by outward marks and circumftances, made it
more difficult for the thief to difpofe of them without the
aid of the receiver, by whom ke was thus encouraged and
protected : whereas money has not in general any fuch dif-
tinguithing marks, and it requires no aid from a receiver to
give effett to the theft. And if every receiver of money
which happened to have been ftolen were liable to be called
to account for it, it might be attended with ferious incon-
venience to the public in their general dealings ; it being al-
ways difficult, and fometimes impoflible, to account for the
poffeffion of each individual coin which pafles in circula-
tion. In analogy to this a majority of the Judges, in 1787,
ruled that bank motes, &c. were not within the flatutes
againft fuch receivers. That was the cafe.of Sadi and Wm.
Morris. The inditment charged that Sadi alias George
Horn in the dwelling-houfe of 8. 5. felonioufly ftole, &c.
one promiffory note calied a bank note, value 290 /. marked,
&¢. and anether note, &c. (of the fame fort), the property
of the faid 8. 8. againft the form of the ftatute, and that
Wm. Morris the aforefaid promiflory notes called Bank
notes, &¢. the fame being the property and chattels of the {did
5. 5. felonionflyreceived asd had, knowing them to be ftolen,
&c.  After convitkion it was moved in arreft of judgment
on behalf of Morris, that the indiftment was defeflive in

charging the notes to be chattels ; and further that the re-
ceiving

Larceny and Robbery.

(Receivers.)

ceiving fuch notes was not within any of the before-men-
tioned ftatutes. Thefe objeCtions were argned by counfel
before ten of the Judges, affumbled at Serjeant’s Inn, in
Michaelmas term 1787, when feven of them were of opi-
nion that the conviftion was bad, on the ground that the
receiving bank notes knowing them to be ftolen was not
within the ftatute of William, which they thought attached
only on the receivers of property which came under the de-
nomination of goeds and chattels at the time when the a&t
pafled : and one of the feven thought that fuch would have
been the conftration if the ftat. 2 G. 2. had preceded that
of King William, But two of the Judges were ftrongly of
a different opinion, to which the other alfo inclined; con-
fidering it as a confequence of law, that where a new felony
was created by fratute, 1t drew after it all the incidents
of felony at common law, and therefore included acceffaries
before and after. They thought that the ft. 2G. 2. c.25. 1. 3.
having made it felony to fleal bank notes in like manner 25 if
the party had ftolen goods of the like value, the receivers of
fuch property ftood in the like predicament as the receivers
of other goods and chattels. And the opinion of the ma-
jority in the above-mentioned cafe feems to have been much
fhaken by the refolution of all the Judges in Dean’s cafe and
other cafes which have been before mentioned, wherein bank
notes by the operation of the ftat. 3 G. 2. were holden to be
within the fist. 12 Ann. c. 7. againft fealing money, goods,
&c. to the value of 405. out of the dwelling-houfe.

The Legiflature have alfo made particular prosifions in a
variety of cafes againft receivers of certain ftolen goods. It
was before remarked that certain articles were excepted out
of the general ftatute of the 22 G. 3. ¢. §8.: thefe were be-
fore fpecially provided for by the ft. 20 G. 2. ¢ 30. . 1. which
reciting that ¢ whereas the praftice of ftealing lead, iron,
¢ copper, brafs,beli-metal; and folder, fixed to, or lying or be-
£ ing in or upon houfes, out-houfes, mills, warchotfes, work-
¢ fhops, and other buildings, areas, yards, vaults, gardens,
¢ orchards, or other places; and allo the ftealing of fuch
* materials from fhips, barges, lighters, boats, and other
¢¢ vellels and craft, npon navigable rivers, in ports of entry
¢ or difcharge, creeks and docks:belonging thereto, and alfo

= from
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% from off wharfs, quays, and other places, is become 2
¢ great and notorious evil, by reafon of the difficulty in »p-
“ prehending and convicling the thieves, and the {till greater
¢ difficulty of difcovering and conviiting the buyers or re-
¢ ceivers thereof; which buyers or receivers are the prin-
“ cipal caufe of the commiffion of fuch thefts; and in re-
#¢ gard that the faid offences are committed in fuch clale
“ and clandefline manner that there can be no witnefs to
“¢ the fame, but fuch who is or are the partakers of the of-
¢ fence: and whereas if the buyers and receivers of lead,
¢ iron, copper, brafs, bell.metal, or folder, knowing or
 having réafonable caufe to fufped the fame to be flolen
 or unlawfully come by, were made original offenders,
‘¢ and punifthable independent of the apprehenfion and con-
t¢ viltion of the thief ; and if the apprehending, profecut-
“ ing, and cenvifling the offenders in both kinds were ren-
¢ dered more eafy and [peedy, it might more effe@ually
 tend to the difcovery and fuppreflion of the faid of-
#¢ fences:” For remedy whereof enaéts, * That from and
* after the 1t of OQtober 1756, every perfon who fhall buy
¥ or receive any lead, iromn, copper, brafs, bell-metal, or
¢ folder, knowing the fame to be unlawfully come by; or
¢ fhall privately buy or receive any ftolen lead, iron, copper,
¢ brafs, bell-metal, or folder, by fuffering any door, win-
¢ dow, or fhutter to be left open or unfaftened between
* {un-fetting and fun-rifing for that purpofe; or fhall buy
 or receive the fame, or any of them, at any time, in any
“ clandefline manner from any perfon or perfons whatfo-
 ever; fhall, being thereof convicted by due courfe of law,
“ although the principal felen or felons has not or have not
¢ been convicted of ftealing the fame, be tranfported for
€€ 14 years to any of his majelty’s colonies or plantations in
¢ America according to the laws in force for the tranfporta-
¢ tion of felons,”

"

-

By {. t1. This fhall not extend to repeal any former law
then in being for the punifhment of fuch offenders : but no
cffender punifhed by this a& fhall be afterwards liable to be
punithed by any fuch former law.

Though the firlt-mentioned claufe inflicts fo fevere a pu-
pithment, and the aét itfelf is framed in fuch a manner
2 as
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as to beget a doubt whether the legiflature did not confider Ch. XVL§ 144,
the receiver as a felon, yetit is not fo enadted interms. kIt ﬁ:‘ﬂ’é’:‘"‘”; pew-
fpeaks indeed of the principal fefon § and the offender is di- _°

relted to be tranfported according to the laws in force for pum. v. Wyer,
the tranfportation of felons, on conviltion by due courfe of pott- £ 145.
Jaw ; and in the {ubfequent clavfes other minor offences of

the fame defcription are fpecifically declared to be mifde-

meanors ; and by a fubfequent claufe zll fuch mifdemeanors

are fubjefted to a fummary juri{dition, and punithable by

forfeitures and corporal punifhment; and the fame con-

firuction feems to be implied in the aét of the 21 G, 3. after

mentioned : yet I believe the praftice has been to indict

upon the ftat. 29 G. 2. as for a mifdemeanour (a) ; that is, iy, Exception
I prefume where the principal has not been before con- in fac. 230- 1
vitted of felony : for by the generalalt of 3 W. 1. c.g. before i \.K;:lr:j‘;::[z;
reentioned,receivers in general are made acceifaries after the :‘;:; 746,
£28 to the felony 3 and by ftat. 4 G. 1. ¢ 11. they may be 1"
tran{ported for 14 years. But the ftat. 20 G. 2. ¢.30. f. 1.

is more comprehenfive in the delcription of the offenders

than the general alls againit recetvers. . In the cafe of lead,

iron, &c. affized to buildings and ftolen therefrom, the re-

ceiver is by the ftat. 4 G. 2. ¢. 32. and 21 G. 3. ¢c. 26. before Ant, €. 30,
mentioned, made liable to the fame punifhment 25 if he had

ftolen the goods; which is tranfportation for 7 years, or im-

prifonment and whipping.

By the ftat. 21 G. 3. ¢. 69. eatitled an alt to explain and 21G: 3. ¢ 6y,
emend the ftat. 2¢ G. 2. reciting that a&l, and that it had Pevater.
been found by experience to prevent many felonies being
committed in relpect o the feveral articles mentioned there-
in, but that the metal called pewrer not being included,
evil difpofed perfons had taken advantage thereof, and the
ftealing of prester pots and other peavter, and the buying and
receiving the fame, knowing the fame to be flolen, was be-
come a great evilj enacks, ¢ That after the 1& of Auguft

. % 17815, every perfon who thall buy or receive any pevter-

« pot or other wveffel, or any pewter in any form or fhape
¢ whatever, knowing the fame to be ftolen or unlawfully
¢ come by ; or thall privatcly buy or receive any ftolen pew-
¢ ter by fuffering any door, windew, or fhutter to be left open

{2] So it appeased on Inquiry in R. v. Stott: wid: poft.
" or
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“ or unfaltened between fun-fetting and fun-rifing for that
¥ purpole; or fhall buy or receive the fame at any time in
any clandeftine manner from any perfon or perfons what-
foever; fhall, being thereof convi@ed by due courle of
law, although the principal felon or felons has not or have
not been convi@ed of fealing the fame, be tranfported in
like manner as other felons ave direéted to be tranfported by
law for any time not exceeding feven years, or be kept
¢ and detained in prifon and therein kept to hard labour for
‘¢ any time not exceeding three years nor lefs than one year;
¢ and within that time {if {uch court think fit) fuch offender
“ and offenders fhall be once or oftener but not mere than
three times publicly whipped.”

It has been confidered by fome, that the a&t of the
29 Geo. 2. c. 30. relates to the metals thierein mentioned
only in their common or raw ftate, as contradiftinguifhed
from wroughr goods: and upon the argument of the cafe of
Rex v. Stott in Hil. 39 Geo. 3. B. R. a cafe of Rex v. Seott
was cited to that effe&, as having been fo ruled by the late
Mr. Serje. Adair, Ch. J. of Chefter; in which be faid that
the fame confiruélion had been put upon the {tatute during
his experience at the Old Bailey while Recorder of London,
But there is great difficulty in adopting ftich a conftrution;
for the ftatute fpeaks of lead, iron, &c. fixed 2o boufes, which
cannot be in thetr raw ftate; but the metals muft in fome
refpeét be manufattured, and be either bars, bolts, rails,
fheets of lead, or in fome other form capable of a more {pe-
cific defcription than merely lead, iron, or copper. That
this ftatete was not intended to be fo confined feems evi-
dent from the preamble of the ftat. 21 Geo. 3. ¢. 69. before
fet forth, from whence it muft be colleéted that the Legifla-
ture confidered that if pewter generally had been mentioned
in the former law, it would have reached the cafe of receiv.
ing pewter pots after they were ftolen; and that pewfer was
a fufhicient deleription of every thing manufactured outof it,
and that the form or fhape did not make that defeription
lefs proper.  Befides, it is difficult to conceive that the ftat,
29 Geo. 2. thould recite that the pra&ice of flealing iron,
&¢. had become a great and notorious evil, if it meant only
to prevent the ficaling fuch pieces of iron, &c. to which no
appropriate name or defcription could be given.

L1

£*
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‘The cafe of Rex v. Stott above mentioned was an indict-
ment fur a mifdemeancr {removed by writ of error from the
QGuarter Seffians) for receiving ftofen iron knowing it to be
{tolen, which was laid in the indiStment as {fo many ¢ pieces
of iron called firokes,” fo many ¢ pieces of iron,” and fo
many * pieces of iren called horle-thoes,” of 2 value under
15. on which judgment of imprifonment for a year had been
given by the court below after conviClion. The C.ourt
of B. R. gave no direét opinion on the fubject; but 151t1-
mated great doubt, Whether, as the general at of the 22 G 3.
c. §8. exprefsly exceped iran, any other judgment could be
pafled than that of tranfportation direfted by the ftat.
29 G. 3. ¢. 3¢.7 on which doubt the prifoner’s counfel waved
any further profecution of the writ of error.

By ft.2G. 3. ¢. 28. * Every perfon who fhall buy orreccive
¢ any part of the cargo or loading of, or any goeds, flores,
« or things of or belonging to any fhip or vetlcl in the river
% Thames, knowing the fame to be flolen or unlawfully
 come by ; or thall privately buy or receive any fuch goods
« ftores, or things, or any part of fuch cargo or loading, by
# fuffering any door, window, or fhutter to be left open or
¢ unfaftened between fun-festing and fun-rifing for that pur-
* pofe ; or (hall buy or receive the fam= or any of them zt
“ any time in any clandefline manner from any pesfon or
« perfons whomfoever, fhall, being thereof convifled by due
¢ courfe of law, although the principal felom or felons,
s¢ offender or offenders, has or have not been conviéted of
“ fealing or unlawfully procuring the fame, be tranfported
« for 14 years, &c.

The offence of receiving under this adt has been dccme.d
felony, though the ftature do not declare fo cxprefsly'in this
claufe. Forby the ftat. 3 & 4 W. & M. ¢. g. {. 4: receivers of
ftolen goods may be profecuted as felons : and though by -{'tat.
1 Ann. f.12. ¢. 9. f. 2. they may be puniflied as for a mif{de-
meanor where the principal felon is not convi€ted; yet L. 14.
of the 2 G. 3. feemsto confider them as felons; for thereby
any perfon ftealing or unlawfully receiving fuch ftolen goods
knowingly fhall, on difcovering two other offenders, be en-
titled to a pardon for all fuch felonies. In truth the ftztute
feems only to have made the receiving of the goods under

3C fuch
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Ch.XV1.§145. fuch circumflances evidence of their having been received
Receivers on the

Thames. by the party, knowing them to have been ftolen.

0k 40G. 3. -Howsver the legiflature feem to have confidered it only as 2
;jgrie::;" n:n'fdcmcanor by the ft. 39 & 40 G. 3.c. §7. f. 22. which, re-
Joall lead citing that  whereas by the ft. 2. G. 3. c. 28, perfons guilty of
aafiarter. ¢ certain offerices are punithable by tranfportation for 14

€ years, but the faid offences not being by the faid act de-

“¢ clared to be felony, the trial thereof may in all cafes be
put off by means of a traverfe to the next Sciffions after
¢ the finding of the bill of indi@kment for the fame, and the
* offender be in the mean time bailed (a), whereby juftice has
“ been in many inflances eluded;” for remedy thereof
enaéls, ¢ that from the palfing of the ac whenever any in<
« dictment thall be found againft any perfon for any of the
“ faid offences, the perfon fo indiGed fhall plead to the faid
‘¢ indiftment without having time to traverfe the fame, as
¢ is ufual in cafes of mifdemeanors,”

}zm?.;fg;‘;w- By ftat. 10 G. 3. ¢, 48. « Every perfon who fhall buy or

8’%?-’“&5‘;‘-- *“ receive any ftolen jewel or jewels, or any ftolen gold or

181,648, & flyer plate, watch, or watches, knowing the fame to have
¢ been ftolen, fhall, in all cafes where fuch jewel or jewels,
¢ or gold or filver plate, fhall have been felonioufly fiolen,
¢t accompanied with a burglary adtually committed in the
*¢ ftealing the fame, or thall have been felonioufly taken by
it a robbery on the highway, be triable as well before con-
“ vition of the principal felon in fuch felony and burglary,
¢ or robbery, whether he fhall be in or out of cuftody, as
“ after his conviftion. And if any perfon o baying or re-
¢ ceiving fuch jewel or jewels, or gold or filver plate, fhall
“ be convifted thercof, he fhall be adjudged guilty of fe-
“ lony, and tranfported for 14 years,” &c.

K. v. E Woles,

Konesom. ag.  Under this tatute Elther Mofes was indi€ted at the Kent
181, o Summer affizes 1783, before Gould J. The indi@ment fet
MS. Gould and  TOTth 2 robbery of Mr. Drummond in the highway of a
f;él.“c}':;wn ot watch, gold watch-cale, a red cornelian feal fet in gold, and
Ref. and Ms, 4 white one, alo fet in gold ; and then charged that the pri-

;‘; fa'mﬂnfrd it foner received the ftolen watch, jewels, and gold plate above

‘ﬁ':a:;l witkin  mentioned, knowingly, againit the form of the ftatute. The
shr o2,
. (#) I8 R.w Wrer (ante) the Contt sefufed to bail the prifuner, on the fappofi-
fion chat the offeace was felony,

3 words

Larceny and Robbery. 735
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words ¢ warch or watches” are omitted in the latter part of Cu XV §n46.

. Y
the ftatute, which makes the felony. And the prifoner be- ZJ:‘;‘;“,P@‘::’

ing conviéted, judgment was relpited to take the opinion Of s

the Judges, Whether the receiving agoid watch and fuch {eals,
knowing them to have been ftolen, (being taken by robbery
in the highway,) were a felony within the act? This was firft
debated by all the Judges in Mich: term 1783, and adjourned
for further confideration to Hil, term fucceeding; when ten
Judges prefent (and one abient and concurring) held the
prifoner well convied: Some thought the gold in the
watch might be deemed glaze; but others thought that was
not the meaning of the ftatute: but alt held that the feals {et
in gold came under the word jewels.

Alfo the receiving of other ftolen goods knowingly has g1y,
been before noticed, in treating of feveral particular deferip Reesivers of exber
tions of property, the ficuling of which has been prohibited f;‘f‘j.%""f?‘-
under fpecial penalties; amongli thefe may be reckoned the
receiving of Rolen woollen, linen, and cotton goods, and Anc,f. 28. &«
garden plants, &e.  So by itat. 25 G. 2. ¢. 10, every perfon
who thall buy or receive any wad or black cawke, otherwile plck fazd,
black lead, fo unlawfully taken and carried as is therein A%® [ 3%
before mentioned, fhall be deemed guilty of fclony, and on
conviftion be fubject to all the pains and penalties which
perfons can or may by the laws and {latutes of the realm be
fubje& to for buying or receiving ftolen goods or chattels
knowingly..

Having before touched upon the offence of {tealing naval § 148.
and military ftores, it remains now to confider how the law Neval and wifi-
ftands with regard to receivers of fuch ftores. o7 gff‘"‘ o the

By the ftat. 9 & 10 W. 3. c. 41. reciting, ¢ that not- 2_‘:1"“;::;:3:
¢ withftanding the laws made for preventing the ftealing public st by
« and embezzling of the King’s ftores of war and naval g'z‘f;._‘;i' 3
% ftores, thofe frauds, thefig; and embezzlements are fre- Anw, £ 53
« quently practifed, and the conviding of fuch offenders is
s« yendered difficult and impracticable, by reafon it rarely
¢ happens that direét proof can be made of fuch offenders
« immediate taking, embezzling, or carrying away any of his
¢ majefty’s faid flores, &c. out of his forchoufes, docks,

. 3 Cz & ihips,
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hips, &e. or cther places for keeping and preferving the
{ame, but only that fuck goods are marked with the King’s
mark, and feund in the cufiody and poflz{lion of the perfon
sceufed, &e.; for preventing fuch embezzlements for the fu-
turc;and {or the more efectual'execuion of thelaws already
in forczagainlt fuch embezzlementsand thefts,” it isenadl-

Nowwaribe or  ed, *“ that it thall not be lawful for any perfon or perfons what-

Fan ety ix-
cept fur ths kimg's
8oy fo.fi ve made 46
awith . be Knz's
marks,

[ 13

[11
£
of

L4

-

(1]

E

.

(13

[ 11

-

114

[
(43
o«
L13
£

L

€

Porfars in whsfe

eutr oy fuck €

‘marted fees cre
fourd, and weio 8§
Joatl caneeai che
Jtame, fhati firfeit
Juck oot an: ']
zcol and beim-
fri,-"‘nﬂi ndd Fay-
rrerids 5
Fide polt.g G. 1.
€ 3.0 3. and
wide [ 1494 “
Cole's cate,

foever, other than perfons authorifed by contralling with
the King's principal officers or commifhioners of the navy,
ordnance, or victualling-oflice, for his majelty’s ufe, to
make any itores of war or naval fteres whatfoever with
the marks ufvally ufed to and marked upon his majefly’s

{zid warlike and naval or ordnance ftores; viz. any cord- .

zge of three inches and upwards, wrought with a white
thread laid the contrary way; er any fmaller cordage,
viz. from three inches downwards, with a twine in lieu of
a white thread, laid to the contrary way as aforefaid ; or
any canvas wrought or unwreught, with a blue ftreak in
the middle; or any other ftores with the broad arrow, by
ftamp, brand, or otherwile; upon pain that every fuch
perfon or perfons who fhall make fuch goods fo marked a3
aforefaid, not being a contraftor with his majelty’s prin-
cipal officers or cominiffioners of the navy, ordnance, or
victuallers, for his majcity’s ufe, or employed by fuch
contrattor for that purpofe as aforelnid, fhall for every
fuch offence forfeir fuch goods, and zool. with colts of
fuit, one moiety to the King, the other to the informer, to
be recovered by aétion of debs,” &e.
By £ 2. ¢ Such perfon or perfons in whofe cuftody, pof-
feffion, or keeping fich goods or ftores marked as afore-
{aid thall be found, not being employed as zforefaid ; and
fuch perfon or perfons who thall conceal fach goods or
ftores marksd as aforefaid, being indifled and convidted
of fuch concealment, or of the having fuch goods found
in his cuftedy, poflcflion, or keeping, fhall forfeit fuch
goods and 200l., together with the cofts of profecution
one moiety to the King, and the other to the informer, to
be recavered as aforefaid, and fhall alfo {uffer imprifon-
ment till payment and performance of the faid forfeitures
untefs fuch perfor fhall upon his trial produce a certificate
. under

Larceny and Robbery, 757
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# under the hand of three or more of the King’s officers or Ch.XV1.§148.

King's flares, &c,

A -—

“ commillioners of the navy, ordnance, or victuallers, ex-
¢ prefling the numbers, quantities, or weights of fuch goods
¢ a3 he or the jhall then be indifted for, and the occafion
¢ and realon of fuch goods coming to thcir hands or pofs
# fcllion.”

In addition to which, by the fiat. 9 Geo. 1. ¢. 8. . 3, Evtendrd rs sim-

«¢ Every perfon lawfully convicted of having in their cuftody 72 & &
¥p y conv g Yidones.

 any timber, thick ftuff, or plank, marked with the broad '

“ arrow, by {tamp, brand, or otberwife, or of cancealing

¥ any timber, &c. fo marked, fhall fuffer, forfeit, and pay-

“ as for having, keeping, or concealing any other warlike,

“ naval, or ordnance ftores, contrary to the {aid alt” of

King William.

By f. 4.0f the ft. 9 & 10 W. 3. the commillioners, &c. may 9& =°fW- 3
fell and cifpofe of any of the faid fores (o marked, Xc. as o oners may
theretofore, and the buyers may keep and enjoy the fame with. felf fuch flores

. . . With certifivatess
out incurring the penalty of this or any other law, on produc-
ing a ceftificate.or certificates under the hand and feal of three
or more of the faid principal officers or commiflioners, &c. that
they bought fuch goods from them, or irom fuch perfon or
perfons as bought the faid {tores from the faid officers, &c.
at any time before fuchk ftores were found in their cuftody:
 in which certificate or certificates the quantities of fuch
# flores fhall be exprefled, and the time when and where
“ bought of the faid commifhoners; whe, or any three or
¢ more of them, are direted to give to fuch perfon or per-
¢ fons who defire the fame, and have bought or fhall herer
¢ after buy any of the faid ftores, within 30 days after the
¢ fale and deiivery of the faid flores fo fold, or to be fold ag
#¢ aforefaid.”

Scdl. 8. provides that the King’s ftores may be leat by o, 707 1w 10
the faid officers or commifioners of the navy, or any chicf fips in difirefia
cpmamander of any of the King’s fhips at {ea, 10 any mer-

-

“chant {hip in diltrefs or ctherwife, as before the a&, in cale

fuch goods be reftered with all poflible conveniency, and
the perfons fo borrowing have fuch certificate as aforefaid,
which fuch officers, &c, are empowered to grant.

3C3 By
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Larceny and Robbery.

(Rectivers.)

By ftae. 1 Geo. 1. ft. 2. ¢. 25. 1. 3. * The faid principal
“ oficers and commiflioners of the navy, or any one ot
 more, thall have powcr to inquire, and by warrant under
# hand and feal to empower any perfon to fearch for the
¢ fame in all places, in like manner as juftices of peace may
¢ do in cafe of felony, and punith the ofenders by fuch fine
 and imprifonment as aforefaid, (7. ¢. (by I. 1.) {uch finenot
¢ exceeding 205., and imprifonment not excecding a week, ei-
ther in the next gaol, or in the cuftody of the meffengers at-
tendant on them ; and they may allo difcharge the party
from fuch fine and imprifonment; 2nd on non-payment
“ of the fine fo impofed and not remitted, may imprifon the
¢ offender till payment, or otherwife caufe him to be fent to
the houfe of correétion next to the place where the offence
¢ was committed, there to be kept to hard lahour for two
¢ months; which fine is ta be paid to the clerk of the cheft
“ at Chatham ;) the value of the goods fo embezzled ar
¢ filched away not exceeding 20s. and caufe the goods ta
¢ be brought in again: and if the offence require a feverer
* punilhment, then they, any one or more of them, may
commit {uch offeader to the nest gaol, or to the cultody
of their meffenger aforefaid, till he enter into recognizance
¢ with furety or fureties, according to the nature of the
¢ offeuce, to appesr and anfwer to the fame in the court of
¢t Excheguer or other coort where the King fhall queftion
¢ him for the fame within a year following, on procefs duly
t¢ ferved for that purpofe on fuch offender.™

By f. 4. 2 fummary jurifdiftion is given to certain officers
to irquire of and punifh embezzlements of fuch tlores un-
der the value of 20s.

The ftat. g Geo. 1. c. 8. [. 4. (referring to the offences
defcribed in the 2d fefl. of the ftat. 9 & 10 W. 3. ©. 41,
and the additional provifion made bythe 3d fet. of the faid at
o Geo. 1. ¢, 8.) provides, # That it {ball 2nd may be lawful
s for any judge, jultice, &c. before whom any offender fhall
¢ be convifled of any of the offences before recited, enalt-
* ed, or mentioned in this a&, te mitigate the penalty for
¢¢ the fume as they fhall fee caufe, and to commit the of-
¢ fender fo convifted to.the commeon gaol of the county, &¢.
 where the offence fhall be committed until payment of
¢ the penalty and forfeiture impofed by this or the faid

¢ former

»
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(Receivers.)

st

former a@, or mitigated as aforefuid; or to punilh fuch ¢y xvi 18,
offender corporally, by caufing him to be publicly King'sforen&s
whipped or committed to fome public workhoufe, there to
¢« be kept to hard labour for fix months, or a lefs time, in the
¢ diferetion of {uch judge,” &c. And by {. 5. “ Wherc any pigate a: 16 ritin
¢ difputc fhalt arife between the perfons on whole informa. 1 peralion
* tions-or oaths any offender or offenders again(t this or the
% former act fhall be profecuted and coaviéted, touching any
s right or title to any of the forfeitures or penalties before
¢ mentioued,or any part thereof, the judge, juftice,or juftices
s before whom fuch offender or offenders fhall be convicted
¢ {hall examine the matter, and finally determine the fame.”

Then the ftatute 17 Gea. 2. . g4o. {. 10. reciting y5 G, 2. & g0,
the a& of the 9 & 10 W. 3. c. 41. againft the mak- &
ing, &c. ftores with the King’s marks, and the having fuch
ftores fo marked, or concealing the fame, or the additional
ftores mentioned in the 3d fedt. of the ftat. 9 Geo. 1. ¢. 8.
and reciting al{o the laft-mentioned claufes (L. 4 & 5.} of the
fame aét; and that % whereas f{ome doubts had arifen
¢ touching the method of trial and punilhbment of offenders
< againft the faid recited afts, whether they might be in.
#¢ dicted and tried for the offences.in the faid afts mention-
“ ¢d, and whether any judge, or juftice of allize, or jultices
¢ of peace at {eflions might hear, try, and determine the
¢ fame, and on convi@ion fet fuch fine or mitigate the
¢ fame, &c.; or whether {uch offenders, in order for re-
s¢ covering the faid forfeitures and penalties inflicted by the
faid 2@t could only be proceeded againft by action of
¢ debt, &c. in fome court of record at Wefiminfter; by
s« reafon of which doubts offendersindicted, &c. had efcaped,
# &ec. ; forexplaining the fame, declares and enadls, that it
¢ fhall and may be lawful for any judge, juflice, or jufticcs Fudger at 1he
¢ at the affizes, or juftices of peace at the general quarter %:ﬁ:’:ﬁz_
¢ feffions, &c. to hear, try, and determine by inditment or fer fiffion: may
s¢ otherwife alf or any the crimes or offences mentioned in m;,f:ﬁ;’:"
« the faid recited aéls, and that the judge, &c, before whom :;0 m'; f;{:z e
¢ fuch offenders fhall be indi@ed or tried and convi@ted of g& o W. 3.
¢ all or any the offences in the faid recited ats mentioned, < 41 3“":;3 Say
¢ may impole any fine not exceeding 2001. on {uch offender mirigate, &e. o
# or offenders, one moiety to the King, and the other to the _,;:': ::m
¢ informer; and may mitigate the faid penalty and forfei- punment.
“ turcs infliCted by the faid recited aéls, or cither of them ;

L 14

141
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Larceny and Robbery.

(Receivers)

and to commit the offenders fo convifted and Auned to tha
common gaol of the county or place where the offence
was committed uetil payment thereof, &c.; or in Jew
thereof, to punith fuch off:nders in the premifes corpo-
rally, by caufing them to be publicly whipped, and com-
mitted to fome houfe of correflion or public workhoufe,
there to be kept to hard labour for three months, or 1«05
time, in the difcretion of fuch judge,” Xc.

Under this clanfe it is holden, that the Court have au-

thority to adjudge the offender ro fuffit corparal punithment,
although he be ready and offer to pay the E:ena]i}r of 200!,

The ftat. 39 & 40 Geo. 3. c. 8. I. 1. reciting the a&s of

the 22 Car. 2. ¢ 5. 9& 10 W.3. c. g1. ¢ Geo. Poo B

and 17 Geo. 2; ¢. 40, {. 10. and that % nocwithftanding the

L1
[13
LY
111
L 11
114

L1
L
4
[ 13
“«

peoalties and punithments infliCted by the faid recited
alks; the ftealers, embezzlers, and receivers of his majef=
ty’s warlike and naval, ordnance, and victualling fiores
had greatly increaled, fo that it had become neceflry to
make fome further and more effeciual provifion for pre-
venting their wicked pratices in future ;” epats,  that
from and after the paffing of the ad (28th Jaly 1800}
every perfon or perfonsy (fuch perfon or perlons not being
a contraltor or contradtors, or employed as in the faid
recited 2@t of the 9 & 10 W. 3. is mentioned,) who thall

“willingly or know’ingi}_ﬁ-ﬁ or defiver, or caufe or procure

to be fold ordelivered, to any perfon or perfons whomfo:
ever ;. or who fhall willingly or knowingly receive or have
in his, her, or their cultody, poficffion, or keeping, any
ftores of war, or naval, ordnance, or vi&ua]lihg ftares,
or any goods whatlvever marked as in the faid re-
ated afls are exprefled, or any canvas marked cither
with a blue fireak in the middle, or with a blue fireak
in a ferpentine form, or any bewper, otherwife called
buntin, wrought with one or more ftreaks of raifed
tape 3 {the {4id Dtores of war, or maval, ordnance, or
viQualling ftores, or goods above mentioned, or any of
them beirnig in a raw or unconverted ftate, or being new,
or not more than one-third worn}; and fuch perfon or
perfons who fhall conceal fuch fiores or goods, or any of
them, marked as aforefuid, fhall be deemed receivers of

4 fdlen goods knowing them to have been ftolem, and fhall

E1]
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Larceny and Robbery. 761

(Receivers.)

on convidtion be tranfported beyond the fess for the term %"XS;LE 49
' . . . 1y e

of fourteen years, in like mannet as other receivers of .

flolen gnods are direlted to be tranfperted, &c. unles upif e produce
. fi r a1l a1 tTi . & certificate from

fuch perfon or perfons thall upon their trial grof!u_ce a CEE e oo

tificate under the hands of three or more of his maj<lty’s g, asecnting

principal officers or commiffioners of the navy, ordnance, Sor Juct: flares.

or victualling, exprefing the numbsrs, quantities, or

weights of fuch ftores or goods as they fhall then be in-

dicted for, and the occafion or reafon of fuch flores or

goods coming to their hands er polefion.”

By {. 2. ¢ Such perfon or perfons, (not beinga contraélor ﬁffo;;szﬁ?{:
ot contradtors, or employed as aforefaid,) in whofe cullo- found canvas ox
dy, poflcflion, or keeping any of -the faid ﬁo{-es called g‘,:f’zu’::;;f:g’
canvas, marked with a blue fireak in a ferpentine form, recsy @j}) or
or bewper, otherwife buntin, wrought as above mention- :f:oﬁé?n{gf
ed, fhall be found, ({uch canvas or bewper, &e. not being fr?regf:in;aé‘m:;
charged to be new, or not more than one-thivd worn,} W.y37 relating to
and afl and every perfon and perfons, whe fhall be con- g_‘:“jé;ﬁ“;;;“
viGted of any offence contrary to fo much of the faid re- ke forfiture of
: - H zoad. (which
cited ack of the o & 10 W. 3. as relates to the making, or oy b mitigated)
the having io po{Teflion or concealing any of his majelty’s fufier corporal
warlike, or naval, or ordnance flores, marked as therein pamiment-
fpecified, thalt, befides forfeiting fuch ftores and 200l
and cofts as therein mentioned, be corporally punithed by
pillery, whipping, and imprifonment, or by any or either
of the faid ways and means, in fuch manner and for fuch
fpace of time as to the judge or jullices before whom fuch
offender, &c. thall be convifted fhall feem meet, &c.
Provided that fuch judge or juftices may mitigate the faid

penalty of 200L. as they thall fee caufe.”

¢« Provided (f. 3.) that nothing in this alt, or in the faid N 1o exempr
recited aét of the g & 10 W. 3. {hall b,r:- dt_:emcd t_° ex- ::;:’fg}::
tend to exempt from the operation of this or the faid re- bondfide madep
cited aét any perfon or perfons being: contrallers, or {:’rﬁ:’:“’ﬁ;"
employed as in the {sid lalt-mentioned adt is mentioned, ben.
except only fo far as concerns ftores or goods, marked as
aforefaid, which fhail be bond fde provided, made up, or
manufaéturzd by fuch perfons, or by their order, and
which (hall not have been before delivered into his majuf-
ty's [tore; unlefs, having been {o delivered, they fhall have

) ¢ been
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ajefty’s mavy, ordnanuce, or viftualling re-
{pettively.”

Sedt. 4. enalls, © That if any perfon or perfons fhall,
from and after the paffing of this a&t, (28th July 1800,)
wilfully and fraudulently deftroy, beat out, take out, cut
out, deface, obliterate, or erafe, wholly or in part, any of
the marks in the faid a& of the g & 10 W. 3. or in this
alt mentioned, or any other mark whatfoever denoting the
property of his majefty, &c. in or to any warlike or naval,
ordmance, or viftualling ftores ; or caufe, procure, employ,
or diret any other perfon or perfons fo to do, for the
purpole of concealing his majefty’s property in fuch
ftores ; fuch perfon or perfons thall be deemed guilty of

¢ felony, and {hall, on convi&tion, be tran{parted o parts

beyond the feas for 14 years in like manner as other
felons,” &c.

By f. 5. ¢ If any perfon or perfons hereafter convidted of
any offence contrary to this a&, for which he fhall not
have been tranfported ; or, contrary to the faid recited aék
of the 9 & 10 W. 3., fhall be guilty of a fecond offence,
either contrary to that a& or the prefent adt, which
would not otherwife, as the firlt offence, fubjeét them to
tran{portation, and fhall be thereof legally convifted;
fuch perfon or perfons fhall, by judgment of the court
wherein they fhall be fo convifted, be tranfported for
14 years, in like manner as other offenders,” &e.
By {. 6. « Perfons fo tranfported, &c. returning into any
part of Great Britain or Ireland before the expiration of
the rerm, &c. fhall fuffer as fclons, and have execution
awarded againft them, as perlons attainted of felony,
without benefit of clergy.”
¢ Provided (f. 7.) that it {hall and may be lawful for the
court before whom any offender fhall be indiGted and
convifted of all or any of the crimes or offences herein
before mentioned to be punifhable with tranfportation, to
mitigate or commute fuch punithment, by caufing the
offender or offenders to be fet on the pillory, publicly
whipped, fincd, or imprifoned, or by all or any one or
“ more

Larceny and Robbery.

{Recervers.)

# more of the faid ways and means, as fuch coust in its
«¢ difcretion {hall think fit ; one moiety of which fine (if any
s impofed} fhall be to his majelty, &c. and the other moie-
 ty to the informer; and alfo to order fuch offender or
# offenders to be imprifoned until fuch fine be paid,”

By {. 8. perfons difcovering to the navy, ordnance, or
viftualling boards, or apprehending, or firft informing againit
any offenders guilty of ftealing or embezzling fuch ores,
or of any of the offences mentioned in the {aid ftat. 9 & 10
'W. 3. or in the prefent alt belore mentioned, which {hall
not be profecuted in the fummary way after prefcribed, (hall
on conviction receive, for every fuch offence fo difcovered,
201, over and above any fhare of penalty or fine they may
be eutitled to as informers, fo as the fame do not amount to
more th#a'20l.; or, (if amounting to more thau 20l.,) {hall
fail to be paid by the offenders en whom inflicted for three
calendar moenths after convidtion, or if they be detained by
fentence of imprifonment, for three calendar months next
after the expiration of fuch fentence. Andbyf. 9. difputes
refpedling the title to fuch rewards fhall be determined by
any of the commiffioners of the navy, &c. on oath before the
fame, or any juftice of peace. By f. 10, the commiffioners
of the navy, &c. fhall caufe {uch reward to be pard by che
treafurer of the navy or ordnance, on producing a certificate
uader the hand of the clerk of aflize, or other proper officer of
the court before whom fuch offenders thall be tried, certify-
ing the conviftion, and that the informer’s fhare of any pe-
nalty or fine infli¢ted on fuch offender or offenders does not
amount to more than 20l or if amounting to more, hath
failed to be paid by fuch offender or offenders for three months
after conviftion, or if imprifoned by fentence for three
months after the expiration of fuch imprifonment; for which
sertificate the faid clerk, &c. fhall charge no more than 5s.

By £. 11. any commiffioner of the navy, &c. or juftice of
peace may grant warrants to fearch houlfes, thips, &c. in the
day-time, and in cafe any ftores or goods marked as before

- mentioned fhall on fuch fearch be found, to caufe the fame

aud the offenders to be brought before fuch commiffioner or
juftice of peace, to be bound over, &c.
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{Recrivers.)

The a& then proceeds to create feveral mifdemeanorsy
amongft others, the not accounting to the fatisfadtion of
fuch commiffioner or juftice for the poffe@on of fuch
ftares, &c. which miftemeanors are determinable in 2 fum.-
mary manaer before the fame perfons : and by f. 18. autho-
rity is given to any fuch principal officer or commiffioner of
the navy, &c. or juflive of peace, &c. ¢ to hear ard deter-
¢ mine any complaint againlt any perfon {pet beicg a con-
¢ traftor or empleyed as aforefaid) for unlaw fully felling or
« delivering, or caufiy of procuring to be {old or delivered,
¢ or for receiving ot having in their cuftody, pofieilion, or
¢ keeping, or for concealing, any ftores of war, or naval,
* ordnance, or vitualling ftores or goods marked as afore-
¢ {aid, of any value, in the whole not exceeding 20 5.7 And
on conviftion {founded on complaiut exhibited within three
calendar months after the offence committed) they are em-
powered to inflit a fine on the offender, to be levied as
therein mentioned; from which an appeal is given to the
Quarter Scflions. And then,

By . 24. it is ¢ enafted and declared, that nothing
« therein before contained, which gives to any commiflioner
% or jultice, &c, authotity to hear and determine offences
« in a fummary way, h2ll extend to prevent parties accufed
¢ of felling or delivering, or of having in their cuftedy,
« pofleffion, or keeping, or of receiving or concealing, any

L)

¢ of the ftures marked as above mentioned, under the value

¢ of 20s. from being profecuted as receivers of ftolen goods
¢t gnder this a&l, or for uulawfully having the fame in their
« cufiody, or concealing the fame, under the faid ads of the
“ g & 10W.3. 9 Geo.1. or 17Geo.2. in any conrt of
s yecord, oyer and terminer, or otherwile, as they might
¢ have becn if no fuch authority had been given; or 1o
«¢ take away from any perfon or court any power, &c. or
¢ authority which they had for the hearing and determining
s of fuch offences, in cafe no authority to hear and deter-
¢ mine the fame in a fummary way had heen given; fo as
s thar the fame perfon fnall not be punithed twice for the
¢ fame offence.”

By the 29th fe&t. the provifions of the alt are extended
to Scotland. :

Th‘e

Larceny and Roblery 56 ¢

(Receivers.)

The molt general queftion which occurs upon this bedy cn. xvi. §15s.
of fiatutes is. What fhall be faid to be a receiving or having ? Wi‘“ o seining

- A . . or bavin '«
or in other words, Who is lable to be indifted as a receiver | L

within the meaning of the feveral provifions ?

As to what general evidence fhall be faid to confiitute 2 $153.
receiver nnder the flatutes of William and Anne, and 22 :ﬁ:;‘:ﬁ;‘j:;;;f
Geo. 3. c. §8. itis to be oblerved, that the words of thole fifr.
afts ate in the disjundtive,  receive or buy.” Therefore ‘;:E’ LS
it follows, that in order to conflitutc a receiver generaily {o
called, it is not neceflary that the gosds fhould be allually

purchafed by him :- neiher does it feern rneceifary that the

recciver {hould huve any intereft witatever in the goods: it

is fufficient if they be in fact received into his pofleflion in

any manner male anino, as to favour the thief ; or without

lawful uthority exprefs, or to be implied from circum-
ftances ; as in the cafe after meytioned, determined by Mr.

Jufiice Faiter on the Weflern eireuit.  This ditin&tion is
however to be noted, that in gereral cafes under the Ratutes

Jaft mentioned the receiver is averred to have knowledge

that the gocds were ftulen; which may be coliefied from
circumftances; and by Lord Hale, the buying goods at an Zide 1 Halr,
under value is prefumptive evidence that the buyer knew b9, bzc.
they were ftolen.  But under the fatutes for protecting the

King’s flores, the King's mark denctes the otiginal owner-

thip; and there the onur prebandi lies cn the party to account
fatisfacorily for his pofiiffion avcording to the regulatious
prefcribed, otherwife the bare fal of pofleflion concludes

him. But even here the prefumption of the walus animus

arifing from the bare fact of peffefion may be rebutted by
circumftances, as in the following cafe:

A widow woman was indifled before Mr. Juftice Tolfter g.q, Appeni,
upon the Weftern circuit on the {at. ¢ & 10 W, 3. ¢ 41. ;}39- £dit; of

g2,

. for having in her cuftody divers picces of canvas marked Onebecame pofiy.

o ., A . - ih . , ed on the depts
with the King’s mark in the manner delcribed in the adl; of fer Aufband of

fhe not being a perfon employed by the commilfioners of the tenvas fores,
_ . . webich had b
navy to make the fame for the King’s vfe. The canvas .00 "

was marked as charged in the itdiétment, and was clearly & zs Jy‘cf:'m ata
e ¢ fale, and
proved to be fuch as was made for the ufe of the navy, and o f;’:i’m:"y

. n H wfe ] . _ yeavs made
te have been found in the d..fmﬁantscu&ody The de l_mmﬁ:}dfr}w_

fendaat sitere, fut n¢
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(Receivers,)

ChXVL§1353. fendant did not attempt to fhew that fhe was within azy
jf‘;‘f;;;,;‘jg;_"f exception of the aét, as being a perfon employed to make
canvas for the ufe of the navy: nor did fhe offer to produce

;;‘:’:";;:’;‘mv any certificate from any officer of the crown, touching the
tificate of fuch Jate OCCafion and reafon of fuch canvas coming into her poficl-
f:;’;ﬁ:‘;“y"";" fion. Her defence was, that when there happened to be in
9% 10 W. 3. his majefty’s fiores a confiderable quantity of old fails, no
:'(.;.?:;?b;’“;:f longer fit for that ufe, it had been cuftomary for the perfons
;j??‘_ :ﬂg:;"?;}ﬁ:{; intrufted with the ftores to mak.c a public fale of them in
of fawo withut 108, larger or {maller as beft fuited the purpofe of the buy-
Fraud; beld vt grgs and that the canvas produced in evidence, which hap-

ithin the penal .
;":;j;,,:,ﬁ:ﬂq pened to have been made up long fince, fome for table-linen

and fome for fheeting, had been in common ufe in the de-

fendant's family a confiderable time before her hufband’s
death, and upon his death came to the defendant, and had
been uled in the fame public manner by her to the time of
the profecution. This was proved by fome of the family,
and by the woman who had frequently wafhed the linen.
This fors of evidence was ftrongly oppofed by the counfel
for the crown, who infilted, that, as the a& allows of but one
excufe, the defendant, unlefs fhe could avail lerfelf of that,
could not refort to any other.  That if the canvas were really
bought of the commiffioners, or of perfons afting under
them, there ought to have been a certificate taken at the
time of the purchale; and the fecond fe€tion admits of ne
other excufe. But the Judge was of opinion, that though
the claufe of the ftatute, which dire@s the fale of thefe
things, had not pointed out any other way for indemnifying
the buyer than the certificate; and though the fecond {ec-
tion feemed to exclude any other excule for thofe in whofe
cuftody they fhould be found : yet ftill the circumftances
attending every cafe which might feem to fall within the
af ought to be taken into confideration; otherwife a law
calcolated for wife purpofes might by too rigid a conftruction
of it be made a handle for oppreflion. There was no room
to fay, that this canvas came into the poflefhon of the de-
fendant by any a& of her own. ¥t was brought into family
ule in the lifetime of her hufband, and. it continued {o to
the time of his death; and by afk of law it came to Ler.

Things of that kind had becn frequently expofed to publia
-~ faley
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fale; and though the adk pointed out 2n expedient for the Ch-XVL §155.
indemuity of the buyers, yet probably few buyers, eipecially f’;’i‘;’,ﬁ,gf‘é;’,‘"g
where fmall quantities had been purchafed at one fale, had com——————
ufed the caution fuggefied to them by the adt. And if the

defendant’s hufband really bought the linen at a public fale,

but vegiedied to take a certificate, or did not preferve it, it

would be cuntrary to natural juftice, after fuch a length of

time, to punith her for his negle€t., He therefore thought

the evidence given by the defendant proper to be left to the

fvrj; and direéted them, That if, upon the whole evidence,

they were of opinion, that the defendant came to the poflel-

fioa of the linen without any fraud or mifbehaviour on her

part, they thould acquit her; and the was accordingly ac-

quitted,

An indi€tment charged that Theomas Cole, on the 28th Cote's cafe,
Januvary s8er1, unlawfully, willingly, and knowingly did g;':;ﬁcfgc;:
sveceive and pave in his coftody, pofleflion, and keeping cer- cor. LeBlanc L.
tain naval ftores of the King, being all marked with the broad g;;:"{:i';,_
arrew, he not being a contraftor, &c. againilt the ftatute, &c. prsen receiuing
The jury found the prifoner guilty; but faid they did not ;:ﬁt-ﬁ;:”g "
find that he rererved the ftores after the 28th July 1800, but
only that he had them in his poffcflion after that day. Jedg-
ment was thereupon refpited to take the opinion of the
Judges; 2 majority of whom inclined to think, that the fta-
tute was to be conltrued in the disjun&ive, and the word or
(receive o7 have) not to be taken as and : but becaufe of the
difagreement of fome, and that the cafe was not likely to
occor again, the prifoner, on the finding of the jury, was re-
commended to mercy. It feemed however to be agreed that
the cafe was not within the flat. ¢ & 10 W. 3. ¢. 41. becaufe
the goods were not charged to have been found in the pri-

foner’s pefleflion.

Some cafes have turned on the diftinction between the  § rg4.

- cafes of accomplice and receiver in general. Difference bes

tqueen receiving

Dyer and Difting were inditted for ftealing a quantity of ard fleating.
barilla, the property of M. Hawker. The falt appeared to fnilx;{n?ny;:

be, that the barilla was on board a Swedifh thip at Ply- EscterSum.Af
mouth configned to Hawker. That Hawker employed Dyei', ham B. MS.

who wag the mafter of a large boat, for the purpofe of bring-
: ing
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Ch. XVI.§ r54. ing the barilla on fhores and Difling, togzther with feveral
Pf’f” @ reciver  gthers, were employed 2s labourers in removing the barilla
& ﬂfcﬂmpﬂff- : ¥, . . - .
: after it was landed to Hawker’s warehoufes. The jury
found, that while the barilla was in Lyet’s boat, fome of his

door than it was before in the courfe of the morning; and Ch.XVI §1c4.

about nine at night thefe perfons together with Atwell and ffli:;‘;i;:’"

O'Donnell, who had in the mean time agreed to purchafe m——

Rex v, Atwell,
and O "Donnetl
and athers, at

the fame ime.

fexvants without his privity, sonfunt, er participation fevered
fome of the barilla from the et where it was flowed, and
removed it to ancther part of the boat, where they concealed
it under fome rope. Dut they allo found, that Dyer aftet-
wards allilted the other prifoner and the peifons on board
who had before feparated this part from the reltiir resioving
it from the bsat for the purpafe of carrsing it off.

It was objeted for the prifoner Dyer, that lis offence was
not that of a principal, as laid in the indi@ment, but that of

veceiver or acceflary after the fa&. But Graham B., before -

whom the trial was had, though:, that fo long as the barilla
temained in the boat the offence as to Dyer could not be faid
to be complete, but that it was one continuing tranfaction to
the time of the complete carrying off of it from the boat:
and he direfted the jury accordingly; who found the fadk
fpecially as above flated, and that both the prifoners were
guilty. Graham B. however deferred palfng fentence till
the next day, when he faid that after confuleation with
the other Judge (Mr. Jultice Le Blanc) he was now fully fa-
tished that his opinion was well founded.  That though for
fome purpofes, as with refpect to thole coucerned in the
a€tual taking and feparation, the offence weuld have been
complete, as being an afportation in point of law, yet with
refpett to Dyer, who joined in the {cheme before the barilla
had been attually taken out of the boat, where it was prepers
ly depofited for the purpofe of being landed, and who affited
in the a&t of carrying it off from thence, it was one con-
tinuing tranfalion, and could not be [4id to be completed
till the removal of the commoadity from fuch place of de-
pofit 5 and Dyer having aflifted in the aét of carrying it off;
was therefore guilty as principal:

Another cafe arofe out of the fame tranfaltion. The
relt of the barilla was lodged in M. Hawker’s warchoufe.
‘While it was there, it appeared that {everal perfons employed
as labourers or fervants by him entered into a confpiracy to
fieal fome of it; and accordingly fome of them who had ac-
cefs to the warchoufe removed a parcel of it nearer to the

door

it of the others, came to the warehoufe yard, and affifted the
others, who took it out of the warchoufe, in carrying it away
from thence. They being all indicted as principals in the
felony, the fame objection was made as befgre, that thefe
two were only receivers or acceffaries after the fact, the felony
being complete before their participation in the tranfaflion:
but after the like confideration in this cafe as in the other,
Graham 3. faid, that fo long as the goods remained in the
warehouls, which was the lawful place of their depofit, al-
though to fome purpofes, as to thofe who fevered this parcel
from the rélt for the purpofe of ftealing it, and more con-
yeniently removing it afterwards, the felony might be faid
to be complete; yet it was a continuing tranfaction as to
thofe who joined in the [ame plot before the goods were fi-
naliy carried away from the premifes : and all the defendants
having concurred in or been prefent at the act-of removing
them from the warchoufe wherein they were lawfully depo-
fited, they were all principals, And accordingly all the
prifoners, found guilty on both indi¢tments as principals in
the two feveral tranfalions, received fentence of tranfporta-
tion for {cven years.

Taking a Reward to belp to ﬁafm Goods,

This is a kindred offence growing in truth out of the
charafter of a receiver of ftoler goods: for thefe confede-
rates of the thieves, who are difficult to be difcovered, fre-
quently difpole of the goods fialen to the owners for a
reward; under the pretence of helping them agaia to their

{tolen goods: it is therefore further provided bythe k. 4 G. 1: 4 6. 1. e 11,
c. 11. that whenever any perfon taketh money or reward, © 4

¢ diredly or indire€ily, under pretence orupon account of -
« helping any perfen or perfons to any folen goods or
¢ chattele; every fuch perfon fo taking money ar reward
¢ a4 aforefaid (unlefs fuch perlun doth appréhend or caufe
¢ to be appreliended fuch felon who flole the fame, and
% caufe him to be brought to trial for the fame, and give
 eyidence againft him} fhall be guilty of felony, and fuffer

: 3D ¢ ths

Td bieg a resvard
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Ch.XVI §rgs. % the pains and penalties of felony, according to the nature

?:“::g;}:}’:’:"‘ ¢ of the felony committed in ftealing fuch goods, and in

gewds, ¢ fuch and the fame manner as if {uch offender bad himfelf

e—remsem—— ¢ flolen fuch goods and chattels in the manner and with
€ {uch circumftances as the fame were fiolen.”

Rewoard, e By ftat. 6 Geo. 1. ¢. 23, {. 9. whofoever fhall difcover,
apprehend, and profecute to convition of felony without
benefit of clergy any offender againit the above law fhall be
entitled to a reward of 4ol. for every fuch offcnder, and a
certificate, &c.

©. B. 1721, On the above {tatute of the 4 G. 1. the noted Jonathan

;:{’?C m.13%, 'Wild was convidted and executed; the principal felon bemg

it. £ 166,
: examined as a witnefs on the part of the crown.

”

Rer v. John Yet in Drinkwater’s cafe it weas doubted, the principal
Drinkwater,  felon being dead, and not having been convidted of the of-
O. R 1740, - .
Leach, 18. fence, whether the perfon receiving the reward to help to the
f;f;;;f:ﬁf"‘f" ftolen goods could be convifted. The repore fays that the
deark of principal court (confifting, as appears, of Ld. C. J. Lee and Denton J.)
bsfore cioviflion. oo ceived it to be a cale of very great importance and of the
firft impreffion, and therefore referved ir for the opinion of
the Judges; which was never publicly communicated ; but
the prifoner, after remaining fome time in goal, was dif-
charged. This refult of the matter, if accarately (tated,
feems to import that the objeftion prevailed : but it is very
queftionable whether the doubt there could have been
founded on the ground fuggefted in the argument of the
coun{el for the prifoner, which was that the principal was not
convifted, nor the record of fuch convi&tion given in evi-
dence o {upport the allegation of her having committed the
Ttfeems hehad  felony. ~For, without inguiring whether the principal had
:'f tumz:{ffnm’ been previoully convifted in Jonathan Wild’s cafe, the very
Usinkwater’s  terms of the ftatute itfelf preclude the fuppofition of a con-
;‘,r:’; Leach,  viction of the principal beiog 2 neceffary preliminary to the
trial and punifhment of the offender under this ftatute 5 for
it ftates that the offender, ¥ unlefi be doth apprebend or coufe
¢ o be apprebended the felon awho flole the goods, and caufe fuch
8¢ folon to be brought to bis trial for the fame, and give evidence
¢ ggainfl him, {hall be guilty of felony, and fuffer the pains
 and penalties of felony,” &c. I therefore rather prefume
that the true ground of the doubt entertained there was,
becaufe
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becaufe by the death of the principal the ftipulated condia ch.XVL §r55.

tion had become impoffible to be performed without any de- :‘:;}:f‘:;‘;:’

fauir of the defendant. oot

In profecutions on this ftatute it fems proper to aver that
the defendant had not apprehended or caufed to be appre-
hended the principal, &c. fuch refervation being in the ene
alling claufe, and part of the defcription of the offence.

Advertifing a Reward for the Return of flolen Goods, 'c.

In furtherance of the laws agaiaft receivers, and to check
25 much as poffible their nefarious traffic, it is alfo en-
aflled by ftat. 25 Geo. 2, c. 36, £ 5. % That any perfon

§155. (5)
25 G, :ﬁ-; 36y
retpard for fiol
::::,g? f’a‘?

¢ publicly advertifing a reward, with ne queftions afked, £ Setted £ Jor fie
& for the return of things whxch have been ftolen or loft, wre

% or making ufe of any words in fuch public advertifement
* purpotting that {uch reward fhall be given or paid, with-
# out feizing or making inguiry after the perfon producing
¢ fuch things fo fiolen or loft 5 or promifing or offering in
¢ any fuch public advertifernent to return ta any pawn-
¢ broker or other perfon who may have bought, or advanced
¢ money by way of lean upon, fuch thiags {0 fiolen or loit,
“ money fo paid or advanced, or any other fum of money
¢ or reward for the return of fuch thing; and any perfon
¢ printing or publithing fuch advertilement ; fhall relpecs
¢ gively forfeit the fum of sol. for every {uch offence to
¢ any perfon who will fue for the fame.”

VY. Of the Trial, Inditiment, Appeal, Evidence,
Verdi&, and Clergy.

The offences of larceny and robbery, like all others, muft
be tried in the fame county or jurifdiétion wherein they
were committed, In afcertaining which it is neceffary to
advert to two leading principles from which certain devia-
tions which wiil be noticed are exceptions.

1. That the pofleflion of goods ftolen by the thief is a
larceny in every county inte which he carries the goods;
becaufe the legal pofieflion ftill remaining in the true owner,
every moment's continuance of the trefpafs and felony

D2 amounts
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439
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amounts to a mew caption and afportation. And therefore
if one fteal goods in the county of A. and carry them iato
the county of B. he may be indited or appealed of larceny
in the latter county; though he can only be charged with
robbery in the county where the force or putting in fear was.
To this however there are fome exceptions ; as where the
original taking is fuch wherecf the common law cannot take
cognizance j as of goods ottained by theft or robbery at fea,
and afterwards carried into fome county ; in which cafe the
common law gives nojurifdiQtion to inquire of the felony.

And the fame exception prevailed till lately in cafes whers

the original taking was in Scotland : it was ruled thata felon

in fuch eafe could not be indicted in Cumberland where he
was taken with the goods. DBut now by the flat. 13 Geo. 3.
c.31. [ 4. % If any perfon or perfons having ftolen or
“ otherwife felonionfly tuken money, cattle, goods, or other
¢ cffeQ@s in either part of the united kingdom (1. e. of Scot-
* land 2nd England) thall 2fierwards have the fame money,
 &c. or any part thereof in their poflefion or cuftody in
% the other part of the united kingdom, it fhall and may
# be lawful to indi&l, try, and punith fuch perfon or per-
¢ {ons for theft or larceny in that part of the onited king-
¢ dom where they (hall fo bave fuch moncy, &c. in their
¢ pofleihon or cuftody ; as if the faid money, &c, had been
« {tcien in that part of the united kingdom.”

And by f. 5. «if any perfon or perfons in either part of
the united kingcom fhall hereafter receive or have any
money, cattlz, goods, or other effeéls, ftolep or other-
wife felonioully taken in the other part of the united
kingdom, knowing the fame to be ftolen or otherwife
felonioufly taken i every {uch perfon or perfons fhall be
liable to be indicted, tried, and punifhed for fuch offence
in that part of the united kingdom where they fhall fo
« receive or have the faid money, &c. in the fame manner
¢ to all intents and purpoles as if the faid money, &c. had
¢ been originally flolen or otherwife felonioufly taken in
4 that part of the united kingdom.”

H

£

£

L3

Alfo in the cafe of plundering the effefls of ‘any vefil
wrecked or in diftrefs, which is oufted of clergy by the ftat,
26 Geo, 2. ¢. 19. before adverted to, it is cnalled, £ 8.

$8 Thot

Larceny and Rebbery.
(Frial, &)

¥ That if the fa& be committed in Wales, then the pro-
#¢ fecution fhall or may be carrizd on in the next adjoining
¢ Fnglifh county,” in the manner therein mentioned.

Parry and Roberts were indicted on this ftatute in Salop
for an offence committed in the ille of Anglefea; and the
objetion was taken that Chefhire was ¢ the next adjoining
¢ Englith county,” {of which evidence was given;) and

therefore that the trial ought to have been there and not ¢

in Salop. It was obferved that there was a difference
between the penning of th= ftatute 26 H. 8. c. 6. {. 6. which
gives the general jurifdiction to the Englith Judges to try
offences committed in Wales, and that of the 26 Geo. 2.
c. 19. I, 8. in queftion; for the former of thofe flatutes
Yays, ¢ that the juftices of gaol delivery, &¢. in the thire or
« fhires of England awhere the king’s writ runneth next zd-
¢ joining to the lordfhip, marches, or other place in Wales
« where the offence was committed thall have full power
¢ and authority,” &e, But the ftat. 26 Geo. 2. omits the
words % awbere the king's writ runnéth?  But all the Judges
in Nov, 1974 were of opinion that it was no miftrial : that
« the next adjoining Englith county” in the latter {tatute
meant, as inthe former, # where the king’s writ runneth ;”
namely, that the offence {hould be tried by dn Englith
judge and jury: and that Chefter was not to be confidered
as an Englith county within either of thofe als.

With the like view of fecuring an impartial trial the 8th
fe2ion of the fame 26t of 26 Geo. 2. €. 19. gives an option
to the profecutor, even where the faét is committed in'an
Englith county, to profecute in the adjoining Englifh county.
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2. The fecond leading principle which gaverns the trial of g 1g7.

thefe offences is, that where clergy is oufted on circum.
ftances of aggravation, fuch circumftances muft a/f be proved
to have happened within the cousty in which the offender is
tried ; otherwife the fa@t of the larceny only being efta-
blithed in that county, he will be enticled to clesgy.

Ta this an exception is furnifhed by the ftar. 25 H. 8.¢. 3.
{revived and confirmed by the ftat. 5 & 6 Ed.6. c. 10.)
which, regiting (f. 1.} % that felons and rebbers committed

313 ¢ divers
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Ch.XV1. §137, ® divers heinous robberies and burglarics in one fhire, and
f';ﬁ;:'g’:s’:” ¢ conveyed the {poil into another fhire, and had been thf:re
#sathir fhire. % taken, indi€ed, and arraigned upon felonioully ftealing
¢ the faid goods, and not npon the robbery or burglhry;
& for that it was not committed in the fame fhire where
s¢ they had been fo indited or arraigned; by reafon of
¢ which the faid fclons, robbers, and burglars had the be-
¢ nefic of their clergy 37 enals (£, 3.) « that if any perfon
 or perfons be indicted of felony for ftealing any goods of
¢ chattels in any county within the realm of England, and
# thereupon arraigned and be found guilty, or fand mute
¢ of malice, or challenge peremptorily above the number

x Haley 519,

¢ of twenty perfons, as is aforefaid ; or will not upon his faid

¢ arraignment diretly anfwer to the fame fclony ; that thea

¢¢ the fame perfon and perlons fo arraigned and found guiity,

¢ or who {tand mute of malice, or challenge peremptorily

« above the number of twenty perfons, or will not direflly

« anf{wer to ihe Jaw, fhall lofe and be put from the benehit

¢ of their clergy, in like manner and form as they fhould

¢¢ have been if they had been indifted and arraigned and

¢ found guilty in the fame county where the fame robbery

¢ or burglary was done or committed ; if it fhall appear to

¢¢ the jultices before whom any fuch fetons or robbers be

* arraigned, by evidence given before them, or by examina-

¢ tion, that the fame felonies whereupon they be fo ar-

¢ raigned had been {uch robberies or burglaries in the fame

¢ fhire where fuch robberies or burglarics were committed

¢ or done, by realon whereof they thould have loft the be-

& nefit of their clergy by force of the faid ftatute, in cafe they

¢ had been found guilty thereof in the fame fhire where

 fuch robberies or burglaries were fo committed or done.”

2Hawk. cb. 33, Thefe flatutes extended not to outlaws or perfons ap-
?:al];,“g,s-lg. pealed, nor to offences committed out of England, nor to
z fnb-f::n-zsz- fuch ftealing as is excluded from clergy by fubfequent fta-
e tutes : but thefe omiffions are, except as to appeals, {upplied
3W.& M.c.g. by the flat. 3 W.& M. c. 0. {. 3. whereby * If any perfon
3 ¢ or perfons indi€ted of felony for ficaling of any goods or
¢ chattel in any county of Englind, Wales, or town of

¢« Berwick-upon-Tweed, and thereof be convifted or at.

 tainted, or upon arraignment ftand mute, or will not dia

“ rellly
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“¢ reltly an{wer to the indi€kment, .or challenge perempto oy xvy. 5157,
* rily above twenty, &c. he or they fhall be excluded from gb"ﬁ "Z{"b{’
¢¢ the benefit of clergy, if it appear npon evidence or exa- ambe{:@;u'.

“ mination before the juftices that the faid goods or chattel
¢ were taken by robbery, or burglary, or in 2ny other man. 4Bc.Com. 305,
* ner, in any other county, whereof if fuch perion or per-

 fons had been convitted by a jury of the faid other coun-

¢ ty, he or they are excluded by virtue of this or any other

¢ aft from having the benefit of clergy.”

But this ftatute does not extend any more than the for- 2 MS Sum.253.
micr to larcenics oulted of clergy by fubfequent ftatutes; for 3ig" 4% -
the words are * are excluded.” And neither of thele fta- #i. 1 Hale, 519,

A L, N . ga0. & 1 Ed. 6,
tutes cxtends to appeals or to acceffaries. It is alfo ob- ¢ 4z, 11 Cogn.
ferved that thele flatutes, {peaking only of counties, do not
extend to cafes where the thief is taken with the goodsina
liberty or corporation. But this I apprehend mait at leaft
be intended where fuch liberty or corporation has jurifdics

tion of the felony, and the trial is bad there.

It feems plainly to be woderftood, though not expreifled in
the ftatute of King William, that the offender muft have
been poflcffed of the goods in the county in which the trial
is had, otherwife he cannot be convicted of larceny in fuch
county. Henee it is, if the value of the goods fo found
there do not exceed 12d. the offender can only have the 3 MS. Sum.
proper judgment for petit larceny, and no other, in refpeét 1 Hawb <h. 13
of the rabbery, &c. proved in another thire upon the evi- £33

. . v 2 1 Hale, 536,

dence or examination: for befng convilted of no offence 5 Hale, ;393510
which will warrant a judgment of death, and confequently
having no need to demand clergy, he cannot be hurt by

being excluded from the benefit of it.

The words of the ftatute of W. & M. <“if itappearupon  §148.

¥ evidence or examination,” &c. are to be intended not ﬁzgﬁ:i"fr .
only where the party is found guilty by the jury upen plea minarin.
of not guilty, but alfo where he {tands mute or challenges ?g“:;;l‘&;}
peremptorily above twenty, or will not dire@ly anlwer, or = Hal, 343.

is outlawed, or confeffes. The fame words in the ftat. of J g%t %
Hen. 8. could not apply to the cafe of outlawry, that being

omitted in the former part. And Lord Hale was of opi- : Hale, 518,
nion that they did not extend to che cafe of a confeflion

3D 4 upon
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upon record. Yet it feems that thoagh the latter might nof
fall within the ftat. of Hen. 8. it is within that of W, & M.
which has the words ¥ convided or attainted.” But the rea-
{oning of Hawkins goes to both ftatutes; for he fays thata
ftatute taking away clergy from thofe who fhall be jfound
guilty extends as well to thofe wha fhall corifefs themfelves
guilcy upon record, as to thofe who fhall be found fo by
verdict; for the former are found guilty by the court on

conviction from their own mouths, which is evidence of
the higheft nature peilible.

Aad if the indi¢tment contained ar averment that the
goods were taken by robbery, &c. in another county, to
which the prifoner pleaded guilty; -that may be thought to
get rid of the difficulty above fuggefted ; for then the fact
would clearly appear to the court by examination of the re-
cord itfelf,

It is agreed, however, on all hands, that there is no need
to make any entry on the record that it appears by fuch
evidence or examination that the felony was originally com-
mitted in a different county, and was of foch a nature that
the offender could not have had his clergy there; though it
is ufual to make fuch entry. Itis allo faid to be ufnal to
write in the margin of the inditment that it is for robbery,
&c. in another county.

Butler was indiCted for ftealing goods of great value from
Sir Juftinian Itham and others. Upon evidence it appeared
that they were robbed upon the highway in Hertfordfhire,
and that the goods were found upon the prifoner in Middle-
fex: and it appearing alfo in evidence that the priloner was
the perfon who robbed them in Hertford(hire, he received
fentence of death, and was executed.

But in Evan Evans’s cale, who was indified for larceny
at the 0. B.; it appearing that the goods were taken from
the owner by robbery in Effex ; but there being no evidence
that the prifoner was prefent, unlefs the finding of the goods
upon him in Middlefex, he had his elergy upon mature de-
liberation by Holt C. J. and two other Judges.

Yet queere in the above cafe if the evidence of finding the
goods on the prifoner were of fuch a mature as would be

- evidence

Larceny and Rpbbery,
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evidence againft him of his having committed the robbery
in the county where the fa&t happened ?

It is faid that Egre C. J.(#) was of opinion, that it was
difcretionary in the Judge by thefe Ratutes, whether he
would examine into the circumftances of the fact in the
other couaty fo as to ouft the prifoner of clergy. But I
know of no principle whereon to found fuch a difcretion in
a Judge to admit or refufe legal evidence, But what was alfo
faid by the fame Judge is deferving of confideration, that in
order to ouft clergy on the ftatute it muft be by counterplea
to the prayer of clergy.

With refpeét to the trial of the receivers of flolen goods,
1 have already noticed what was neceffary to be fated in
this refpe@t in what was before faid touching the general
defcription of thefe offenders.

Indi&ment, Evidence, and Verdi,

‘The next objeét of confideration is the form of the in-
ditment in larceny, and the general evidence applicable
thereto, to warrant the finding of the jury on the charge as
laid. Mnch of this branch of the fubje@ having been al-
ready very fully confidered, in treating of the feveral confti-
tuent parts of the offence, I thail do little more than advert
to the former heads. 1. The inditment for Smple larceny
ought to {tate the kind of goods ftolen : merely charging the
priloner with having ftolen #he gosds and chattels of another
is not {afficient: Though the unneceflary addition of thofe
words has been holden not to vitiate an indi€tment other-
wife good. But bills, bank notes, &c. may be deferibed in a
general manner, and need not be fet out verbatim, It is the
more neccffary to ftate the defeription of the property in order
that it may appear upon the face of the indi¢tment that the
thing taken is fuch whereof larceny may be committed,
And therefore, if primi facie it is not the fubje& of larceny,
as an animal ferm nature, the indiftment muft thew it to
be dead, tame, or confined, in which ftate it may be the
fubject of individual property. There is this further rea-
fou too, that the court may be enabled to fee what judg.
saent ought tp be pronounced upon the whole of the indid-

' 12 ment
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ment. However, it lias been ruled that a charge of flealing
a piece of linen of A.N. without laying it to be his goody
and chattéls, was uncertain and bad ; and therefore it is not
fafe to omit them ; though that cafe may have turned more
upon the {uppofed wanet of a fufficient allegation that the
lined was the property of A.N. than upon the omiffion of
thofe particular words. Alfo the ntumber of things ftolen
of the fame kind thould be ftated, as 20 fheep, &c.: and
whatever property is omitted to be ftated in 4n appeal of
larceny is in firiftnels confifcated. 2. The indiQment
fhould ftate the value of the goods, in order that it may ap-
pear whether the offence be grand or petit larceny ; and the
value of each of the feveral kinds of property fpecified in the
indictment ought properly to be added. 3. Alfo to whom
the property of the goods ftolen belongs: in which refpeét
nothing remains to be added to what was before noted, ex-
cept that there is no need to give any addition to the owner;
though fometimes it may be convenient for ditintion fake
to do fo. 4. The indiCtment muft allege that the prifoner
fook and carried away the goods. Lord Hale refines on this
when he fays, that it thould be cepit & afporiavit in cafe of
dead chattels, cepit & abduxit in the cafe of a horfe, copit it
effugavit in cafe of fheep, &e. 5. The offence muit be
charged to be committed felgnieufly as in cale of other fe-
lonies : faying only that the prifoner fole the goods, &c. is
rot {ufficient. Other matters are referable to the general
head of indi@iment.

One indifted of grand larceny may be convifted and have
judgment of petit larceny only; but not of trefpafs,

In 2l cafes of aggravated larceny from which clergy is
excluded by ftatute, the indi¢tment ought to ftate precifely,
apd the evidence ought to eftablifh, the fubftantial and dif-
tinguifhing fats which conftitute the offence ; with the ex-
ception before noticed as to robbery and burglary in an+
other county : and if either the inditment or the proof be
defetive in any one particular the prifoner is eatitled to be
acquitted of the capital part of the charpe; though the of-
fence proved, if it had been properly laid, would have been
oufted of clergy by fome other ftatute. But the inditment

may
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may be fo framed as to include feveral capital charges, and

79
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if any one¢ be proved the offender will be oufted of clergy. frme.

As where the charge is for breaking and entering the dwell-
ing houfe in the night and ftealing therein to the amount of
463-:7 he may be acquirted of the burglary and found guilty
of ftealing to the amount of g0s. in the dwelling houfe 5
from which clergy is oufted by the ftat. 12 Ann. c. 7. And
in all cafes of aggravated larcenies he may be convifted of
the fimple larceny if that be proved, although the indit-
ment conclude againft the form of the ftatare.  Yet fuch a
conclufion is not neceflary to ouft clergy where the indiét-
ment is framed upon z ftatute oulting clergy under circum-
ftances from that which was before felony at common law.
As to the form of entering the verdic in fuch cales, what
was before (zid in another place will {uffice.

In the particular inftances of larceny and robbery in
houfes, &c. the {everal offences relating to which have been
before largely difcuffed; in order to ouft the offender of
clergy fome or other of thefe things mull be (tated in the
indi@tment: 1. a breaking of the houfe, {fome perfon being
therein ; er, 2. a putting in fear of fome perfon therein,
which muft be ftated to be done by the prifoner; in both
which cafes there mait be an entry likewife charged § and
the value of the goods taken muft be above 12d. and fo
laid in the indi@ ment, otherwile the offence amounts but to
petit farceny, and does not require the benefit of clergy ; or,
3 a breaking and enteriag in the day time and fealing to
the value of 5s. no perfon being in the houfe at the time;
ory 4. ftealing privately in a fhop, &e. to the value of 53,
though no perfon be therein § ory 5. a ftealing in a dwelling
houfe or outhoufe to the valne of 405, In all thefe inftances
the indiGment ought zlfo to fet forth the general deferipa-
tion of the goods and their value, and of the houfe ont of
which they were taken; in order thar the cafe may appear
on the face of the record to be brought within one or other
of the feveral ftatutes, It is al{o proper upon indi@mentes
under thef: ftatutes not only to ftate in whom the property
of the goods ftolen is, as before exprefled, but alfo the name
of the owner of the houfe out of which they are taken, In
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cﬁ:ﬂ;ﬁéﬁg: White’s cafe, where the prifotier was indifted for burglary
— . and fealing goods in the dwelling houle of J: 5. to the
Whit's cals,  amount of above 40s. it not appearing to be J.S5.’s houfe;
?LE;‘EEQ;?S' Gould and Buller Js. held that the prifvper could neither

be convidted of the burglary ner upon the {tst. 12 Ann. ¢ 7.

Woedward's  The like was ruled in Woodward's cafe, for itealing in the

;3__‘;’5_0;3_- 0&. dwelling houfe of Sarah Lunns, whofe name turned out to

Adar Serje. R, be S. London, Trapthaw's cafe was referved on a doubt

Efb.razflfa-w?:if;&, whether the indiflment, which was framed on the flat,

sue, 506, 3& 4 W. & M, c. g. for breaking and entering the dwell~
ing houfe of J. L. in the day time, his wife being therein;
and ftealing goods, properly laid it to be the dwelling houfe

R. v Davis,  of J. L.; but the judges on conference thought icright. And

:;2‘;":,1’5%&{' in the cafe of an indiCment laying the larceny to be in a

antc, 499, dwelling houle to the value of £os. it has been exprefsly
holden by 2!l the Judges, that as the houfe was not fuch
wherein burglary might be committed, the prifoner could
not be convi¢ted within the ftat. 12 Ann. ¢. 7. The mate-

Robbery. tiality, however, of fuch an averment is entirely'mt of the

Awe, £, 13%.  queftion upon an indi€tment for robbery, where it has been

Pidepott 1158 holden to be mere furplufage, and that it may be rejected.
ide aNTE, P 41 5. : .

Ante, 741 But that turns on the flat. 3 W. & M. c. ¢. which oufts
clergy in all cafes of robbery generally; and therelore
the place where the offence is committed is mere matter of
form. But under the Gatutes in queftion the place is of the
¢fience of the offence {o far as refpedts clergy, and therefore

ought to be accurately defcribed in the indi€iment,

§ 162. In refpe to indiltments for larceny of particolar
Inciciments for . BO0ds, Or by particular perions, from whence clergy has
g::‘g”sf::g"‘ been oulted by different farutes, it fcemed more convenient
garricular perfons, to Rate 2il the determinations upon the confiruélion of fuch

fiatutes under the refpeQive heads into which they were

difiributed ; to which 1 refer.

$163. The indiftment 2zaink a receiver of flolen goods need
Inditiment againf ot gllege time and place to the fall of ftealing the goods:

FreTErS.

Rex ¢ Stott, it is fafficient if they be alleged to the fadt of the reecipt.

%39&3'3'1" This was exprefsly decided upon confideration in Stott’s
fte, 753

Ailegarion of time Cafe, UpoD an indiltment againfk him as 2 Tecciver of picces
and place - of

Larceny and Robbery.
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of iran, which was removed into B. R. by writ of error
after judgment againft him of imprifonment by the Quarter
Seflions ; though ultimately the court gave no opinion on
the relt of the cafe, the writ of error being abandoned by
the prifener, It appeared on inquiry of the clesks of aflize
of the Weltern and Oxford circuits, and of the clerk of the
arraigns at the Old Bailey, that fuch had always been the
form of indifiment ufed by them.

In the cafe of John Thomas the indiCtment was for re-
ceiving goods flolen by perfons unknown : which was ob-
jected to be infufficient in not afcertaining the principal
thief, and that it ought to appear to whom in particular the
prifener was acceffary. This objeltion being referred to
the Judges, they were unapimoully of opinion that the in-
di@ment was good ; that the great view of the ftatutes was
to reach the receivers where the principal thieves could not
eafily be difcovered. '

Where the principal however is known, it feems proper
to ftate it according to the troth: and the common form of
the indiCtment is zo ftate the fa&t of ftcaling the goods by
the principal, and the receipt of them by the receiver, he
then and there well knowing the faid goods and chattels ro
have been felonioufly ftolen, &c. But poffeffion alone of
the king’s ftores, with the king’s marks, is fufficient to con-
ftitute the offence by ftatate, unilefs accounted for in the
manner before ftated. And itis fufficient if the thing received
be the fame in fadl as that which was Rolen, though paffing
under a new denomination, as where the principal was
charged wirh ftealing a live fheep, and the aceeflary with
receiving 20lb. of mutton, par? of the gaods flolen,

On an indi@tment upon the flat. 22 Geo. 3. c: 58. 1. 1.
againft a receiver for a mifdemeanor, on which he was cone
victed, the cale came before ten of the Judges prefent at
a conference in Trinity térm 1792, who were of opigion
that the fecond count, which ftated the felony to be petit
larceny only, was good; this being a ‘mifdemednor: and
that the firt count was allo good, which ftated that the
principal was uoknown ; for that was equivalent to faying
shat he was not ‘convidked, And the majority agreed that

) the
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the averment that the principal was not convifted was not
neceflary in any cafe 5 for it would be a negative averment,
which, if laid, need not be proved by the profecutor; but
was evidence for the defendant; and if proved by him,
would entitle him to an acquittal for the mifdemeanor:
This latt-r point was alfo determined by B. R., into which
the record was brought by certiorari, upon a motion in ar-
reft of judgment.  Neither is it neceffary in fuch an indici-
ment to aver that the principal cannot be taken.

FVide aote, 1. 142,

The receiver being, by the ftat. 3W. & M. ¢. 9. {. 4.
made an acceffary after the fa&t to the felony, the fame

method of charging the principal faét which obtains in cafe -

of acceffaries in general will fufice againft the receiver,

In Hyman’s cafe, the indi¢tment ftated, thae at the gaol
delivery of Newgate, holden on Wednefday the 18th of
February laft, James Barnes was conviffed on an indi@ment
for burglary in the dwelling houfe of William Kerr, at Sun.
bury in the county of Middlelex, and ftealing therein the
goods and chartels there mentioned; and that after the
fsid burglary and felony was done and committed, the pri-
foner, on the gth day of the faid February, the faid goods
and chattels felonioufly did receive and have, well knowing
the fame to have been ftolen and carried away, againfl the
ftatute, &c. The prifoner was convidted; and it was
moved in arreft of judgment that the indiftment was bad,
becaufe it was not ftated therein that the principal was as-
tainted ; and Heath J. referved the point for the opinion of
all the Judges; who 2l] held the indiftment good; as well
on the suthority of a number of precedents at the O. B,
and on the home circuit, where the fame form of indict-
ment had been ufually purfued, as alfo on the conflideration
of the ftat. 1 Ann.ft.2. ¢c. 9. .1, 2,

It is now agreed that the principal, though not convicted
or pardoned, may be examined as a witnefs againft the re-
ceiver, In Patram’s cafe, and in Haflam’s cafe, which were
profecutions for the mifdemeanor on the ftat. 22 Geo. 3.
¢. §8. the principal felons, though not convilted, were ad-
miited as witnefles on the part of the crown. The fame

Was

|
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was done in Jonathan Wild’s cafe, on a profecution on the
ftat. 4 Geo. 1. ¢, t1. for taking a reward to help to ftolen
goods.

The form of indi@ment for robbery is principally dif-
tinguifhable from that for larceny in thefe particulars, that it
ftates an affanlt upon the perfon, and a taking of his goods,
&e, by violence or putting him in fear, though both thefe
are ufually added. It may run thus, That the defendant,
on, &c. with force and arms, at, &c. in and wpon J. 5. &e.
felonioufly did make an aflavlt, and him the faid J. 8. in
bodily fear and danger of his life then and there felonioufly
did put, and certain goods of fuch a2 value of the faid J. S.
from his perfon and againft his will then and there feloni-
oufly and violently did fteal, take, and carry away, &e.

The affault muft be lid to be made felonioufly; other-
wife though the putting in fear and the taking be afterwards

laid to be done felonioufly, the indi¢tment is ill.
and Heath J.

The taking muft be chdrged to be with violence from
the perfon and againft the will of the party: but it does not
appear certain that the indiétment fhould alfo charge that
he was putin fear; though this is ufual, and therefore fafeft
tobe done. But in the conference on Donally’s cafe, where
this fubjeft was much confidered, it was obferved by
Eyre B. that the more ancient precedents did not ftate the
putting in fear, and that though others ftated the putting in
corporal fear, yet the putting in fear of life was of modern
introduction. Other Judges confidered that the gift of the
offence was the taking, &c. by violence, and that the put-
ting in fear was only a conftruftive violence, {upplying the
place of attual force. In general, however, as wus before
obferved, no technical defcription of the falt is neceflary,
if upon the whole it plainly appear to have been committed
with violence again{t the will of the party.

At the O.B. 1766, Thomas Smith was indiGted for af-
faulting the profecator with force and arms, and putting him
in corporal fear, and taking a2 fum of money from his perfon
againit his will. The prifoner’s counfel objected thar, ac-
¢ording to Lord Iale, all indi@ments of robbery muft thew

: that
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that the taking was done wiolenter: and as that was not
charged in the prefent indiGtment, the prifoner was entitled
to his clergy. This point being referved for the opinion of
the Judges, they all agreed that a robbery was fufficiently
defcribed in this indi€tment. That the word vislenter Was
no tecknical term effentially neceffary in the indidtment ; if
it appeared upon the whole that the faft was committed
with violence it was fufficient to conflitute 2 robbery: and
here it was charged that the prifoner put the profccutor in
fear, and took the money from bis perfon againft his will,
It was all one continued a&, begun with putting the pro-
fecutor in fear, and completed by tzking the money from him
againft his will. That Lord Hale, in the paffage referred
to, was inaccurate in his expreffion; but the definition
which he gave of robbery was, a felonious taking from the
petfon with vielence; and if the fa&t were fo deferibed in
the indiftment as to anfwer the definition, it came up to
Lord Hale’s own doérine.

But here, as in all complicated larcenies, the prifoner may
be acquitted of the circumftances of aggravation, nzmely, the
fear or violence, and found guilty of the fimple larceny,
Yet where upen an indi@ment for rebbery from the perfon,
a fpecial verdict was found flating fa@s which in judgment
of law did not amount to a taking from the perfon, bat
fhewed a larceny of the party"s goods; yet as the only doubt
referred to the court by the jury was, Whether the prifoners
were or were not guilty of the felony and robbery charped
againft them in the indikment, the Judges thought that
judgment as of larceny could not be given upon that find-
ing; but they remanded the prifoners to be tried wpon
another indiftment for that offence.

Many nice cafes have been determined as to what fhould
be confidered 2s a robbery in or near the king’s highway,
and as to the manoer of laying it in the indi&tment § which
it feems was moft ufually done in the disjunflive, ¢ in or
near,” &c. But thefe are now become unneceffary to be
conlidered fince the pafling of the ftat. 3 W, & M. c. o. firfk
mentioned in all cafes at leaft falling within the ftatute g
more efpecially after the feveral fubfequent determinations

‘which
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which have beeh made. Several malefa&tors took 2 houfe, and
fent for a tradefman thither under pretence of buying geods
from him, 211d robbed him there. The inditment alieged
the offence to have been committed mear the king's highway:
and it w s holden to be within the ftat. of 1 Ed. 6. ¢. 12.{. 10.
But this may well be doubted, if fuch really were the de-
terminatton 3 for the device of charging a robbery in the
dw-lling houfe to be near the king’s highway {eems to con-
found diftinct offences. Itis more probable that it was
holden to fall within the ftat. 3 W. & M. c¢.g. which is
fufficient to reach fuch a cafe without ans device of that
kind. For that ftatute is fo generally worded that it takes
in all forts of robbery, either in a highway, houfe, or clfe-
where.  And this is the more probable from a fubfequent
cafe of Summers and others, who were in the like manner
indifted for a robbery uear the highway, and taking 13l
from the perfon of J. H.5 o which a fpecial verdict was
found that J.H went to an alehoufe in Smithfield, and
there was (¢t npon and robhed. And all the Judges, at
Serjesnt’s Inn, on the 25th May 1705, held, that though
the indi@dment were {pecial for a robbery near the highw.y,
and this in a boufe was not {u; yet us the ftat, 3 Will, &
M. took away clergy in all rubbeics, the prifoners fhould
not have their clergy,  Again, in the cafe of Darnford and
Newton, at the O. B. Gould J. Hotham B. and Buller J.
determined upon the (ame principle; where the robbery
was in a bouft in a firect hired by one of the prifouers for
the purpofe, but not inhabited by any one; and the indict-
ment charged the robbery to have been committed in the
dwelling houle of that prifoner.

And, lately, all the Judges held that one Wardle was
oulted of clergy upon an indi@kment charging him with
robbing another in a field near the highway; on a finding
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by the jury that he was guilty of the sobbery, but not near g5

the highway.
1t is equally immaterial, as was juft before obferved, in the
cafe of robbery, whether the ownerfhip of the houf: be pro-
perly deferibed in the indidkment.
John Pye was convifted upon an indi@tment which
¢harged him wich robbing Robert Fernyough in the dwell.
o 3E ing

Pye's cafe,
Warerick, 1996,
coxr. Tho:nion B.
M5, Euper I.
NS Juds



=86

Ch. XV §163.
In rebbery.

—

5. Johnitone's
cafe, 1794, cor.
Afhhorft T, M2,
Lutler [.

§ 169.
Appeal.
Sum, fgq.
2 Hawk. ch. 23.
£ 44. 47
Keilw, 70. pl. 7.
Fide antey i, ge.

= Hawl. ch.23.
. 78,

Sam. 134,
Hawk, ut fupra.

Ante, . 771,27,

Sem. 185,

z Hawl, ch.23¢
1. 43. g2.
Staundf. 62,
let: 1. 170,

Larceny and Robbery.
(Indictment, Appeal, Evidence, and Verdidl.)

ing houfe of Aaron Wilday. The faét was committed in @
houfe, but it did not appear who was the owner of it. But
on reference to the Judges, in Eafter term 1790, they all
held the conviiion proper.

Sufannah Johnfione was convifled on an indiGtment for
tobbing Richard Dicken, in the dwelling houfe of Fofepk:.
Johnltone, at Birmingham. The robbery was committed by
the wife in the hufband’s houfe, whofe chriftian name could
not be proved, But in Eafter term 1793 all the Judges
held the conviftion proper.

Coucerning the appeal of larceny or of robbery, it lies by
the party gricved again(t the felon; and a fpecial property
in the goods, though not a bare charge, is fufficient to main-
tain it: in which cafe the fpecial owner may either declare
generally as for his own goods, or fpecially as for the goods
of the owner in his poficflion ; and if two joint owners be
robbed, the furvivor may have an appeal; but it muft ex-
prefsly appear whofe goods they were, in order to fhew
that the plaintiff is entitled to the appeal. But though
a man were robbed at feveral times before by the fame per-
fon, he fhall have but one appeal,

As in the cale of an indi@ment fo in appeal, if ome be
robbed in the county of A. and the felon go with the goods
into the county of B. an appeal of robbery liesin A.; but of
larceny onlyin B.; for the flat. 25 H. 8. ¢, 3. extends only
to the cafe of indi€tments. 8o if A. be robbed by B., who is
robbed of the fame goods by C., A. may have an appeal of
larceny againft C,

There does not feem to be any precife limit of time for
this appeal, provided there be frefh fuit, of which the court
are to judge in their diferetion; as is elfewhere thewn,
But it feems moft proper to call in aid the afliftance of the
fame jury which tries the felon, or aninqueft of office to in-
quire {pecially, concerning fuch frefh fuit.

VIL OF

Larceny and Robbery.

VII, OF Reffitution of flolen Goods.

There are feveral methods by which the party robked, or
whofe goods are ftolen, may have reftitution;

1. By Appeal of Robbery ot Larceny ;

2. By ftat. 21 H. 8. c. 11, on Indiftment ;

3. By the Courfe of the Common Law.

4. By fat. 31 Eliz. ¢. 12, in cafe of horfe-{tealing,

1. The appeal muft bz brought upon frefh fuit; but
the time and manner of the perfuit is not now tied down
to fuch friftnels as formerly : for though the felon be taken
by other perfons, as the theriff, &e. yet if the party robhed
come within the year and enter his appeal, that is deemed
a frefh fuit, provided he had uvfed reafonable diligence foon
after the felony to apprehend and profecute the felon; of
which the juftices, in difcretion, are to judge; though without
hue and cry raifed. 2. If the principal felon, or any one of
feveral, be convited or attainted on fuch appeal; or fuch
conviftion become impofiible notwithftanding the endeavour
of the appellant ; as by the death of the felon after he is taken,
or a prior attainder at the {uitof 2nother; and the frefh fuic
be found by the verdict or by an inquefi of office 5 the appel-
lant thall have reftitution of fuch of the goods as are men-
tioned in the appeal, notwithftanding a feizure by the lord,
or a fale in market overt : but the goods omitted are for-
feited to the king ; and fo are all the goods epon a falfe ap-
peal, where it appears that the appellee did not come to
the goods by felony, But the ufe of appeals is in a great
meafure {uperfeded by the reftitution given,

2. By the ftat. 21 H. 8. c. £ 1. which firlt gave refliturion
upon an indi@ment ; whereby it 1s enalled, ¢ That if any
¢ felon or fclons do rob or take away any money, goods, or
¢ chattels from any of the king's {ubjeéls, from their per~
& fons or otherwile, within this realm ; and thereof the (id

-

*

¢t felon or felons be indidted, and after arraigned of the

*¢ faid felony and found guilty thereof, or otherwife attaint.
¢ ed, by reafon of evidence given by the party fo robbed, or
& gwner of the {aid money, goods, or chatiels, or by.ahy

3Ez + other
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Larceny and Robbery.
(Reffitution of flolen Goxde.)

* other by their procurement; that then the party fo
¢« vobbed or owner fhall be reftored to his fzid money,
¢ goods, and chattels; and that as well the juftices of gaci
¢ delivery as other juftices before whom any fuch felon or
“ felons thall be found gnilty or otherwife attainted, by
4 reafon of evidence given by the party fo robbed or owner,
* or by any other by their procurement, have power by this
“ a&k to award from time to time writs of zcititution for the
* f{aid money, goods, and chattels, in Jike manner as though
¢ any fuch felon or felons were attainted at the fuit of the
¢ party in appeal.”

The writ of reftitution has fallen inte difufcy but upon
produftion of the goods at the trial the court orders them to
be reftored to ihe owner, withont any inguiry as to freth
fuit; and if not reftored, he may maintain trover for them
after convi€tion; and this notwithftanding a fale in market
overt, asis now fully effablifhed. Bat reftitution can only
be had from the perfon in poffeffion of the goods at the time
of or after the felon’s attainder. Therefore if a party pur-
chafe them boni fide in market overt, and f¢ll them again
before conviftion, no action wiil lie againft him for the
value, though notice were given to him not to fell.

The conftru@ion of the above ftatute with refpet to re-
ftitution upon convillien is in a great meafure governed by
the rules refpedting appeals ; though in one refpeét it is
more favourable to the owner: for in profecutions under
this flatate the pratice is to award rellitution, though there
be no fre(h fuit, nor any inqueft concerning the fame, as is
neceflary in cafe of appeals.  Yet if it appear that the owner
has been guilty of grofs neglet in profecuting, Hawkins
thinks that the court, in analogy to the proceedings in appeal
to which the ftatute refers, may in their diferetion deny
reftitution under this ftatute. Perhaps it might be thought
fufficient in fuch a cafe to put the party to fue ont his writ
of reftitution : for I find no inftance where the writ itfelf has
been denied on this ground 5 and the general opinion is that
it tannot. If the teftator be robbed, or the fervant be
robbed of his mafter’s goods, the executor or mafter pro-
caring cc. vition of the felon fhall have reftitution. ¥erif
divers perlons be robbed, they muft all in firiéinefs convict

5 " the

Larcerry and Robbery.
(Reflitution of flolen Goods.)

the thief in order to entitle themfelves to veltitution. But
the practice is after the felon is conviéted upon one indiét-
ment, if the goods of other perfons be found upon him, and
brought into courr, the court ufually orders reftitution to all
who were ready to prefecute: or this may be done on an
inqueft of office, if there be any doubt as to the property.
But the owner of {tolen goods is not firictly entitled to have
reftitution of any other goods than thofe {pecified in the to-
di¢tment; for the offender might have elcaped by the
omiflion.

I the thief fcli the goods, and be immediately taken wich
the money, and the goods cannot be heard of, it has been
queltioned whether the profecutor fhall have the money,
One book feems to inclive to the negative opinion ; but that
when examiaed ftrictly only goes to eitablifh that the pre-
fecutor is not entitled to {vize other goods, which for ogght
appears may be diftinét goods of the felon, i liev of thofe
which were takea by him. But where it is clearly afcertained
that the money is the produce of the goads ftolep, it has
been exprelsly adjudged to be within the equity of the fa~
tute giving rettitution.  As in Hanberrig’s cale, where a
fervant took gold from his malter and changed ir into ltver:
aund in Harris's cafe, where one fale cattle, which hs fold in
market overt, and was immediately after apprehended with
the money. And herewith Lord Hale aprees.

Bat the ftatate is confined to the reftitution of goods
ftolen, and extends not to {uch as are obtained by fraud.
And therefore where the owner profecured one to convic-
tion who had obtained goods from him by fraud, and re-
poficiled him{clf of the goods, which iu the mean time had
been pawned to another for a valuable confidération without
notice, it was holden that the pawnee might maintzin trover
for them againit the original owner.

3. By common law. The neceflity of profecuring and
convicting or attainting the felon in erder to have reftitu-
tion, is only when the property is changed by fome inter-
mediate a& ; as by the fclon’s wairing them in his flight
the feizing of them by the King’s officers under fufpicion of
felony; or by the locd of the maner; or by a fale in market

: 3E3 overt.
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overt. For otherwife the owner may at common law peace-
ably retake them wherever he may find them, without any
writ of reftitution. But if the owner take them back from
the offender with intent to favour him, it is unlawful, and
punifhable by fine and imprifonment. And {o is" the prac-
tice (now prohibited by ftatute) which prevailed much at
one time of advertifing a reward for bringing ftolen goods,
and no queftions to be atked 3 which Lord Macclesheld de-
clared to be a kind of compoundiug of felony, by ftopping
inquiry and profecution in confequence of the owner's ob-
taining the goods again. But after convitlion it is clearly
no crime to take the goods again wherefocver they are
found ; for having profecutéd the law againft the offender,
the owner js entitled to reflitution whenever he pleafes; and
may bring trover againll any perfon in whofe hands the
goods are.

4. Special provifion has been made for reflitution in
the inftance of horfe-ftealing, by the ftat. 31 Eliz. c. 12.
which for avoiding horfe-ftealing requires certain entrics to
be made, &c. in the toller’s books of the faie of horfes in
matkets and fairs, and provides, (. 4.) ¢ That if any horle,
“ mare, gelding, colt, or fitly thall be flolen, and after thall
« be fold in open fair or market, and the fame fale fhall be
¢ ufed in all points and circumfiances as aforefaid, that yet
¢ peverthelefs the fale of any {uch horle, &c¢. within fix
¢ months next after the felony done, fhall not take away
¢ the property of the owner from whom the fame was
“ ftolen, fo as claim be made within fix months by the party
¢ from whom the fame was ftolen, or by his executors or
“ adminiftrators, or by any other by any of their appoint-~
* ment, at or in the town . or parifh where the fame hoile,
¢ ¢, thall be found, before the mayor or other head officer
¢ of the fame town or parith, if the fame hotfe, &e. fhall
* happen to be found in any town corporate or market
# town, -or ellc before any juftice of peace of that county
 near to the place where fuch horle, &ec. thall be found, if
“ it be out of a town corporate or ‘market town;
“ and fo as proof be made within forty daye then
% next enfuing by two fufficient witnefles, to be produced

' ¢ and
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< and depofed before fuch head officer or jultice (who by Ch. XVI. §173.
¢ yirtue of this act fhall have authority to minifter an oath Ir b fealing.
<t in that behaif,) that the property of the fame horfe, &c.
st {o claimed, was in the party by or from whom fuch claim
¢ is made, and was ftolen from him within fix months next
¢ before fuch chim -of any fuch horfe, &c. but that the
s« party from whom the faid horfe, &c. was ftolen, his exe-
¢ cutors or adminiftrators, thall and may at all times after,
« potwithftanding any fuch fale or fales in any fair or open
¢ market thercof made, have property and power to have,
¢ take again, and enjoy the faid horfe, &c. upon payment or
¢ readinefs, or offer to ‘pay, to the party that thall have the
s« pofleflion and intercft of the fame horfe, mare, gelding,
s colt, or filly, if he will receive and accept it, fo much
¢ money as the fame party fhall depofe and {wear before
¢ fuch head officer or juftice of peace, (who by virtue of
s¢ this 2t fhall have authority to minifter and give an oath
¢ in that behalf,) that he paid for the fame Jond fide, with-
« out fraud or collufion ; any law, flatute, or other thing to
« the contrary notwithfianding.”

For other matters, vide general heads, Rewards, Pardon,
Expences, &c.



