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CHAP. V.

OF HOMICIDE.

The feveral Kinds and refpeitive Punifbments
theresf. - - - §1.

1. Felonious.

1. Murder. §2. Clergy. - § 3.
2. Manflaughter. - - § 4-
3. Suicide. - - §5.
2. Fufifiable ot excufable, - - § 6.

1. Fufiifiable cx necefiitite. i In Advancement
of Juftice. ii. In Execution of Juftice. iii. In
defence of Perfon or Property. iv. On a fatal
WNeceflity. - - § 7.

2. Excufable. 1. Upon Chancemedley. 1ii. By
Mifadventure. - - §7, 8.

What Verdi® may be found in thefe Cafes.
§6,7 & 8.

The feveral Claffes of Cafes referable to the
abovementioned Heads. - § 9.

1. Homicide from Malice aforethought exprefs,
awbere the deliberate Purpofe of the Perpe-
trator was 1o deprive anotber of Life, or do
bim fome great bodily Harm. - $10,

1. From a particular Mualice to the Deceafed. §1L.

Evidence of it.

Malice by Implication of Law arifes from the A&t
of killing : Circumftances of Juftification, Exe
cufe, or Extenuation, to be proved by Prifoner,

§ T2
Circum»

Of Homicide.

Circumflances which might otherwife rebut fuch
Prefumption no Anfwer to Proof of exprels
Malice. Duelling. Poifoning. §1z.

A&ual Force will excufe killing, but not moral
Force, fuch as Threats. b,

Maoner of Death, however vatrious, not ma-
terial; if by Malice, Murder in all: if only
by culpable negligence, Manflaughter. Bat
Malice muft be of corporal Damage to the
Party to make Murder. Ezxpofing fick Per-
fons, or Infants, NegleQing and ill-treating
Infant Apprentices. - - §13.

Againft whom Malice may be direcled. - §14.

Againft ail in the King’s Peace. Againft alien
Enemy, except in Wars or attainted Felon, But
not againft Child in ventre fa mere. b

Malice may be exerted againfl one in his Abfence,
ot by his own Command. .,

Concealment of Death Evidence of Murder of
Baflard by ftat. 21 Jac. 1. c. 27. §15.

What is fufficient Evidence of Difclofure to tzke
the Cafe out of the Statute. b

Malice againft 2 Man’s own Life; Fels de fo

§16.

a. Homicide from a particular Malice to one, which falls

by Miflake or Accident upon another. - $ 17
The At done follows the Nature of the Ad in-
tended.  Miftaking. one Perfon for another.
OfFering Poifon to ene who innocently gives it
to another. Kiiling a Woman by Pratices
intended to procure Abortien.  Killing one’s felf
by an AQ directed agaioft another. If the in-
tended A& would have been only Manflaughter,

the Act done will be no more. 5,

5. Homicide from a general Malice or depraved Inclination

to Mifechiefy fall where it may, - §18.
The A& muft be unlawful, attended with pro-
bable Danger, and dene with mifchievous In-

teat to hurs, to make Murder. 5.
If done deliberately, Malice is prefumed. Riding
unfuly Horle into a Crowd. ‘Throwing Stones

04 _ into
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200 Of Homicide.

into a Street. If the A& only done incau-
tionfly, Manflwughter. Refolution 10 oppafe all
Oppofition in committing Tre{pafs,Murder. §18.

1. Homicide from Tranfport qf Paffion,
Heat of Blood. - § lg

Upon what Principle. the Offence is extenuated.
Not where exprefs Evidence of Malice. ib.

1. Wkat a fufficient Provocation to extenuate the Hemi-
cide. - - - §20.,
Not Words, nor Geltures, nor Threats, without
an Act; but perfonal Aflaules, efpecially if
with Circumftances of Violence or Indignity,

are fufficient. Se are injurious Reftraints of
Linerty. So the Deteftion of an Adulterer, 5.

But not even Affaults, if trivial, and croelly re-
venged. - - - §21,

Still fefs, {maller Provocations, if dangerous Wea«
pons ufed, or any Excefs in the Dlanner; fuch

as Trefpafles on Property, petty Thefts, fight-

ing between Children. - - § 22,
Refult of the Cafes on extenuating Provocations.
§ 23,

No Provocation will avail if fought; or if the A&
be done on old Grudge. i#.

2. Howw far Heat of Bloed is an Extennation of Homicide
independent of reafenable Provocation. - § 24.
On mutual Combhat, on fudden Occafion, and
equal Terms, without Malice 5 but not on delia
berate Duelling 3 the Seconds equally guilty. i,
Combat muft be sgual to extenuate Homicide. §25.
Aliter if Affault with deadly Weapon before Ad-
verfary prepared, or if {everal attack one. #b.
But {ufficient if Combat equal at the Onfer, to re-
duce Offence to Manflaughter. - §26.
Same Rules apply where Blow intended for one
falls by Miltake or Accident on another in the

Conteft, - - §27.

3. What Cafes of this Sort are affeiied by the Statute of
Stabbing. 1 Jac. 1. ¢ 8. - § 28,
The
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The Statute only declaratory of the common Law.
#. Malice neceffary to bring a Cafe within it.
§28 & 29-
i. It extends not to Aiders and Abettors. §29-
i, What a 8tad or Thruff. iii. Any Perfon armed
in aid of the Party killed at the Time takes the
Cafe out of the Statute, iv. So if the Party be
armed at any Time of the Affray before the mortal
Stroke. v. What a Weapon drawn,. vi, A Blow
given at any Time before the mortal Stroke takes
the Cafe out of the Statute. .

4. How Jong the Law will allow for the Blood continuing
heated under the Circumpflances, and what is Evidence
of its having cooled. - - § 30.

Length of Time between Provocation and meortal
Stroke. Manuer of Death, Other intervening
Difcourfe, Amufement, or other Circuma
ftances. Deliberation. Lefs Allowance to be
made for Excefs of Retaliation in Proportion to
the Length of Time intervening. Former Pro-
vocation no Excufe againft exprefs Malice at
the Time, .

WL Homicide in the Profecution of an A& or
Lurpofe unlawful in itfelf, wherein Death
enfues collaterally to or befide the principal
Tntent. - - - §31.

3+ Where the At on awhich Death enfuer is malum in fe. ib.

If Felony, Murder: if Trefpafs, Marflaughter,
Stat. de Malefaltoribus in Parcis, 21 Ed. 1,
jultifies killing Deer.Stealers, extended by Stat.
3&4W. &M c.10. and 4 & 5 W, & M.
C. 21, fh '

Unlawiful Intent of bodily Harm, but not of
Death ; Murder, or Man{laughter, according to
Circumltances. - » §32.

If without fuch Intent, Manflanghter. 7.

Corifederacy to do unlawful A&s implicates all
concerned, Murder, if Death enfue in forcible
Profecution of them : aliter, if the killing were

accidental,
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202 Of Homicide.

accidental, without relation to the priancipal De-
fign. Infmuggling: in refifting a Diftrefs, §33.
To affet all the Confrderates, the killing muft
be during aftual Strife or abetting of all. §34.
Tntsy upon Claim of Title by Ferce. ik,
2. W bere Death enfues ot an AZF maium probibitum. §33.
Shooting at Game and accidentally killing a Per~
fon, Miladventure. 8.

iv. ]fomfcia’.e _f.f'om Impropricty, Negligence,
er Accident, in the Profecution of an Aét
laweful in iifelf, or intended as a Sport or
Recreation. - - - §36.

Diftinction between A&s of Impropriety, Negli-
gence, and Accident. .
1. To make Mifodventure, the Act intended mufl be law-

Jul, and dine awithout Intention of bodily Harm, and
avith proper Caution.  ib,

Correétion in foro domettico. - §37.
Accidents in the Purfuit of common Occupa-
tions. - - §138.

Workmen throwing Rubbih. Driving Carriages,
Overloading Boats, or Stage Coaches. .

Adminiftering Medicine ignorantly. .

Wilful Negle&t to provide againlt probable Mif-
chief, as in keeping mifchievous Animals. §39,

Want of doe Caution in uling dangerous Infiru-
ments, &c. Manflaughter. But the utmoft
poflible Precaution not required, § 4¢.

2. Diflin&@ Confideration of Homicide at Sports, e, § 41.

If Sport innocent and allowable, and Death acci-
dentally happen, Mifadventure. 1f unlawfal or
dangerous, Manflaughter. ManlySports, though
with fome Rifk, allowable, if ufual Caution
taken. Playing with Foils, Cudgels, &c.
Shooting at Game or Butts. k.

But Death at Prize-fightings, Cock-fightings, &c.

Manflaughter, though unintentional, $ 42
Conclufion. - - §43.
V. Homicide

of Homicide.

V. Homicide from Neceflity in Defence of a
Moan's own Perfon or Property, or of the

Perfons or Property of olhers. § 44.
1. What Attacks it is juflifiable to vefift by Death of Af
_ﬁu'la?:t.

Attacks of Felons endeavouring by Violence or Sur-
prize to commit a known Felony. Tarty may
purfue the Feloa till out of Danger. Bat a
bare Fear of fuch Offence not {ufficient to jultify
killing in Prevention: nor Commiflion of a Trel-
pafs. Stat. 24H.8. c. 5. juflifying the killing
of Robbers, Murderers, and Burglars, made in
Affirmance of common Law, b

Diftin&tion as to Felonies without Force or Atro-
city, fuch as picking Pockets: there killing in
Prevention not juftified. - § 45.

Killing by Miftake, on reafonable Ground for im-
puting felpuious Intent; Manflaughter or Mif-
adventure according to Circumflances. § 46.

Miftaking Baiiff for Thief; one Perfon in a
Mob for another drefled like him; a Servant
concealed in the Night for a Houfebreaker; 2
Man for a Deer trefpaiing ; a Commander trying
the Vigilance of a Sentinel for an Enemy. .
ueftions concerning Apparency of Intent to
commit fuch Felony as juftifies killing in Pre-
vention. - - $47.

Throwing a Bottle at the Head of another with
great Violence. Diftin&tion between {uch Cafes
and Cafes of Combit on equal Terms. Where

firlt Artack was with plain Intent only ta chaf- .

tife for Mifbehaviour, killing thereon Man-
flanghter. . o

Party juftifying killing another on Neceflity muft
be wholly without Fault. - §48.

Not like killing on Entry under Claim of Title 5
nor on rmeeting one, though accidentally, againit
whom he had ill Blood. Nor if he had firft
made a felonions Attack on the other without
lawful Provocation, though afterwards willing
to retreat. . .

Cafe of Officers of Jultice, - = §49- & Poft.
-6 2. Where
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Gf Homicide.

2. Where killing anther in Self-defence is only excufable.

$ 50,
Where Neceflity in Part created by the Perfon’s
own Fault. b,

Homicide, ¢t wupon Chancemedley in Self-Defence,”
is propesly when Death enfues from Combat on
fudden Quarrel. Induces Forfeiture of Goods,
but Pardon and Reftitution of courfe. 13,

To reduce theCrime to Sclf-defence npon Chance-
medley, the Party muft decline the Combat
before a mortal Stroke, and afterwards kill his
Adverfary through Neceffity to avpid Death.

I

Difierence between that and Manflaughter. %és

Diftin€Qlion between Self-defence and Mifadven.
ture, where Death happens by Accident in a
Combat, - - - §52.

No Diftin&tion as to firft Affault in Cafes of Com-
bat by Confent. - - §53.

To make Chancemedley, the frft Affzult muft
not be upon Malice. - § o4,

How far Retreat will avail in premeditated Duel-
ling, or on a fudden Combat, or after a feloni-
ous Affault without Provocation, .

There muft be a Neceffity in Falt to excufc the
killing purpofely in any Cafe. What is Evi-
dence of it. - - $535.

Killing another who was helding him down and
beating him, not fo; but Manflaughter. But
where the Blow or Inftrument was not probably
calculated to kill, and was lawfully exerted in
Self-defence, though no Danger of Death at
the Time, Qg. the Cafe may amount cnly to
Mifadventure 2 b,

Hoemicide in defence of Property, diftinguithable
on what Grounds. - § 56.

More Latitude allowed in defence of a Man's
own Houfe. 5.

3+ By whom fuck Fuflification or Excuft may be urged.

R EY S
All prefent may jultify killing to prevent Felony

antended, and not otherwifs to be prevented. &
Interfering

Of Homicide,

Interfering in mutual Combats or fudden Affrays
between others, - - §58,

Precautions to be adopted. Qu. The Difference
between the Cafe of a Friend, Relation, or Ser-
vant, and a mere Stranger interfesing,  If che
Intenc be to preferve the Peace, and due Notice
given, the killing may be juftifiable ; aliter, if
to take Part with cither Sidey for then the
Degree of Guilt depends on the Circumfitances.
But the Guilt of the Aider may ftill be lefs
than that of the Principal, if the former adted
on a fudden without Malice. i

Where the Party interfering is killed. § 50.

4+ Hew far the Neceffity extends. - § Go.

In no Cafe will the killing of another be juftified
or excufed beyond the atual Continuance of
the Neceflity which gave Rife to it: but in
fome Cafes Allowance will be made for the
Blocd being heated on the Occafion. s,

5. Neceflity induced by mutual Misfortune. §61,

Kiiling an innocent Perfon for Self-prefervation
will excufe rather than juffify. But in no Cafe
if the A& be done under the Influence of a
Threat of furure Mifchief. s

VI. Homicide in the Advancement or Execntion

of the Laws. - - § 62.
Introdu&ion. i, ‘Trial by Battle. .
General Principles. - - §63.

Perfons authorized to arreft, or otherwife to ad-
vance Juftice, and ufing proper Means, are
jultified in killing fuch as refift, if neceffary.
And if killed by others in fo doing, Murder in
all concerned. There mult be a legal Autho-
rity to do the A&, otherwife Manflaughter. 75,

Cafe of Soldier ftabbing a Serjeant who arrefted
him. 5.

Party arrefted not implicated in Refiftance by a
third Perfon, witheut his Privity. .

Officers protected in dif-harge of their Duty
eundo, morande, ct redeundo. .

t ' ' But
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But thongh Officers need not retreat, yet not julti.

fied inkilling Refifters without Negeffity, §63.

Proteftion of Officers extends to their Affiltants,

. § 64

And to private Perfons under certain Circum-

frances alting of their own accord in Aid of
Juftice. 4.

Application of the general Principles to (5 65.)

Y. Homicide on the Arref] of Perfons. § 66.
Y. Death bappening on the Arreft of Perfons upon a

Felony done or fuppefed. - - §67.

Duties of Officers and private Perfons on Felony
commitred. b,

On Felony committed, bnt not by the Party
fufpecied and purfued, - § 68,

Private Perfons acling under their own Authority
againft fuch not entitled o the fame Protece
tion as Oificers or athe1s a&ing in Execution
of a Duty impofed om them by Law. 3.
Quuwre, in cafe of an Indictment found zgainft
the fuppofed Felon. 18,

Conftable a&ling on Fuformation of private Per-
fon 3 Precautions to be taken. - §60.

Where Doors may be broken open.  Pof.

« Homicide on Arrift of Perfons in Cafes of Mifie-
meancr and Breach of the Peace. - § 70, -

Killing on Flight, Marder in general: Man-
flaugheer under fpecial Circumftances, Killing
by Ofheer, if neceflury on Refitance, lawful,
Murder if he he killed. Killing malefatores
in paras on Flight, juitifiable by the Starute,
Aliter of Night Walkers. 75,

Breaches of the Peace in view of the Conftable
or others interfering to prevent it. 71,

There mult be Notification exprefs or implied of
the public Charaler in the one Cafe, or the
friendly Inteation on the other, to jultify Homi-
cide; otherwife Manflaughter, 75,

Peace Officers taking oppofite Parts in Affray. i,

Arreft by Conftable an Information of a Breach
of the Peace cut of his View. «  §72

There

Of Homicide,

There cught regularly to be a Warrant of a
Magiltrate for this Parpofe, unlefs in urgent
Cafes for the Purpole of carrying the Offender
before a Magiftrate, or to prevent a probable
Fclony. - - § 72

Arrelt on Procefs in cafe of Mifdemeanor. § 73

3. Homicide on Arreff in civil Suits. - §74-

Muyrder, if deadly Weapon ufed on bare
Flight ; Manflaughter if Weapon not likely to
kil But if Refiflance be made, Officer need
not give back, and Death of Pariy juftifiable if
Refiftance not otherwife to be overcome. b

Private Perfon cannot arreft in civil Suits. 75

A Homicide on Qceafion of Preffing. - § 75,

The Right of imprefing confinel o Marivers,
There msfl be alegal Warrant. It meft be
execuied by a proper Officer.  On Refiltanse,
the Officer may freely repel Foree by Force
fufficient to overcome the Refiitunes @ but kil-
ling Party on Flight, Musder, if intenticnal;
Manflaughter, if not. 5.

§ How far the Legality of the Procefs, or Informality in
the Manner of making the Arrefl, materiah in cafe of
Homicide on Arreff, - - § 76.

i, The Court from wbhence the Proceft ifues muff bave

Furifdiftion, otherwile killing thereen Manflaughs
ter. - - - - §94.

Except where Oificer indemnified by OStatute
24 G. 2. c.14. b

fi. The Procefs mufl be legal in it Frams. Then Officer

juftified, though erroneoufly iiued, or Charge

falfe. - - §78.
But if Warrant altered after the Hlue of it, or it

be defective in its Frame, Manflagghter. .
Prefs-Warrants, - - - §170.

iil. The Procefs muff be executed by alegal Officer or bis

Affftant, and due Notice given, in order to juftify
him; otherwife killing him in the Struggle by
the Party arrefted, only Manilaughter; but
Murder in the Officer killing the Party, if done
wilfully and without Provecation. § 8o,

There
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There mift be due Notice of Officer’s Authority
to julkify him : but this to be implied from public
Enfigns of Authority, &e. - §81.

Conftable de fulto alting within his Diftri@ fuf-
ficient. {5,

Notice to fome in an Affray, and not to others.

§82.

How far Notice neceffary to one who ignorantly

oppoles an' Officer doing his Duty, but with

Intent to preferve the Peace, - § 83.
Such Notice of the Bufinefs neceffary aifo in Cafes
of Arreft on Procefs, - § 84,

How far Warrant to be thewn. 5.

If Party knew the Officer or his Bufinefs before,
no Occeafion to repeat Notice, - §85.

In general Murder to kill the Officer, if due Noa
tice given ; Manflaughter if not, Per tot.

ive The Procefs muft be executed and Arreft made duly

and according to Law to juftify the Officer kill-
ing another in the Execution thereof. § 86,

If he kill him waneceffurily, or with Cruelty and
in Revenge for a flight Refiftance, it may
amouyt to Murder. i,

Where Doors may bc broken open to make an
Arreft, - - §87.

The Owner’s Privilege confined to civil Suits; to
outward Doors; to the Occupier and his Fa-
mily ; and to Arrefls in the firt Inftance, 74,

Time for making Arrefts. - . § 88,

In all Cafes however there muft be previous Noti-
fication of Bufinefs, and Demand to enter, and
Refufal. 7

Vo How far a Defed in any of the above Particulars
may be urged by a third Perfon interfering and
killing an Qfficer making the Arref. § 8o.

How far illegal Arrelt of another is a fufficient
Provacation to another to reduce the killing
the Officer to Manflaughter. Semble it muit be
governed by fame Conlfiderations as regulate
the Cafz of killing another in a common
Affray,

o. Homicide

Of Homicide.

8. Homicide in endeavouring to keep in fufe
Cufludy Perfons arrefled, and in Confine-
ment. - - - § 9o
. By the Offcer arrefling.  Officer killing Parey

elcaping or refeued jultifiable in cafe of Felony,
if not otherwile to be re-taken. .  Aliter, in
cafes of Mifdemeanor or civil Procefs, unlefs
atual Refiltance, in which cafg Officer need
not retreat. 74,

2. By Guolersy &¢. KillingPrifoners, or others in aid
of them, on Refiltance made, juftifiable. §g1.
Killing of Gaoler by fuch Perfons, Murder. i,
But in order to jultify Homicide it muft be
upon Neceflity to prevent Efcape. i5,

KillingPrifoner by Durefs, without fuch Nece {ity,
Mourder, - - §9u

Death from want of neceffary Suftenance, Cloth~
ing, &c. or reafonable care in Sicknefs, Myt~
der, i3,

3. Touching the Execution of Criminals. § g3,

T. How far the Witnefles on whofe Teftimony the
Verdict and Judgment are founded, are impli.
cated in the retitude of the confequent Exe-

cution - - $ 04
2. How far the Judge is refponfible for the compe.
tency of his Jurifdition. - $95»

How far the Otficer who executes the Sentence, i,
The Officer at all events excufled if the Court
bad Jurifdi@ion over the offence, however ey~
roncous the praceeding, ##.

3- To what extent the Exccution muft conform to
the Judgment. - - § 90,

If the Officer, without warrant or colour of ay-

thority, vary from the Judgment, it is Murder. i5,
4. The Exccution mult be by the proper Gfficer or
his appointed Deputy, otherwifec Murder. §97

VIL Petit Treafon. _
Wherein is to be confidered how far all or any of
the circumflances treated of under the fore-
P going

209



215 Of Homicide.

geing Heads vary the Degree and Punifhment
of Homicide committed againft Mafters, Huf-
bands, or Lcclefiaftical Superiors, by their Ser-
vants, Wives, or Ecclefiaflical Inferiors,  §o8.
1. Of the Offence itfelf. ib.
Petry Treafon is Murder aggravated by the rela-
tion of the Party killing to the Deceafed. it
“The Fa&t mufl amount to Marder. Pardon of
Murder includes Petty Treafon, i3,
It may be committed
i« By a Servant killing his Mafter, or one who

ftands in the relation of Malter, § 00,
ii. By a Wife killing her Hufband ; but net e con-
verfo. . - § oo,

By a Wife divorced a menfi et thoro, but not a
vinculo matrimonii. i, What f(hall be deemed
{ufficient evidence of Marriage in fuch cales. 74,

iii. By a Clergyman kitling his Superior, to whom
he owes canonical obedience. §101.

‘Who are fuch. i
2. Concerning Principal and Acczffaries in Pgtit Treafon.
§ 102,

One may be guilty of Petit Treafon, the other of
Murder, where both are Principals; but the
Accellary cannot be guilty of a greater offence
than the Principal. .

3« Astothe Indifment and Verdiil in Petit Treafon. §103.

‘Whether one guilty of Petit Treafon may be in-

difted of Murder. 7. One indi€ted of Perit

Treafon may be found guilty of Murder only, if

the relation be not proved. Two may be indifted

together, one for Petit Treafon, the other for
Murder. 1.

4. As to the Witneffes, - - §104.
Two neceflury in Petit Treafon. #.
5. Trial, - - - - jroq.

To be according to common Law. #.

Of the Indi&ment, Appeal, and Evidence.

General Rules. - - § 103.
In

e e el

OF Homicide.

In cafe of Homicide, ufual to prefer Indiftment
for Murder, if any doubr. Acquittal thereon,
a bar to any other Indi@tment for the fime
death, - - § 105.
Prefumption of Malice arifes from the Fa& of
killing; and eircumftances of Alleviation to be
proved by Defendant. - § 160,

Particular Form,

L. As to Principals.
Manner of death to be [et forth. ' § 107,

But if proof agree in fubftance, it is {ufficient. .
Inftrument of death to be ftated, and how holden,

and the Value of ir, § 108,
It muft allege o Stroke, where death happened by
fuch means. - - § 1co.
It muft defcribe the Wound, - §110.
Death by means ftated muft be pofitively alleged,
and not left to implication, - §III.
Alfo Time, and Place, and refpeélive Times of
Wound and Death. - - § 12,

But proof of other Times within year and day
from the Stroke, fufficient. 7.

‘What Evidence fufficient of death happening me-
diately or immediately from the aft of the
Party. - - - §113°

If the Death were haltened by (uch means, Pary
is accountable. ib.

Naming the Deceafed. - «  f114.
Not neceflary to ftate other fpecial circumftances
of the cale. - - §115.
Terms of Are neceffary to be ufed. §T16.
How Bill altered where Grand Jury find Bill for
Manflaughter only. is.
Apt Conclufion, - - 117,
Indictment on Statute of Stabbing. 1 Fac. 1. c. 8,
§ 118,

None but the Party 2&ually ftabbing is within
the Statute, i5. :

All may be found guilty of Manflanghter at com.
mon Law. - - §118.

P2 Indiéimene -
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Indidtment on flat. 21 Fae. 1. c. 27. for Murder of

Baftard Child. - - §119.

Not neceffury to conclude contra formam Statati

for the Statute only makes the Conceslment
Foidence of Murder. 15

Appeal of Death, wherein diftinguithable from In«

ditment for fame offence, - § 120,

As to Time. As to Party by whom preferred.

By Wife, or by Heir. Where the King may
pray execution, b,

2. As to Accomplicer. - - $rz1.

Beveral prefent may be charged with different
degrees of pullt in fame indi@tment. If al}
contributed or aided, all may be charged as
Principals; and evidence that one gave the
Stroke proves indiétmeut charging it to have
been given by another of them. Aliter, on
Statute of Stabbing. Qu. Where Principal ac-
quitted, and Aider and Abettor convicted ? ib.

The Abetment fhould be laid to the Stroke, and
not to the Death. .

Wife not excufed by Hufband’s prefence. i5.

3. Aceeffaries ; how their offence to be laid. § 1212,

How far one who incited to the Death, and was
afterwards prefent, can be charged as Acceflury
before. .

One acquitted as Acceffary before may be charged
as Principal. .

Incitement, how to be charged. #.

Of charging Acceflaries in one county to Murdes
in another, ik,

No Acceffarics to Manflaughter. «  §r23.

Particular Evidence,

Declarations of the Deceafed, - § 124.
Deceafed mult be confcious of danger at the
time. i5, Declarations of the Deceafed, though
particeps criminis. i4. Declarations of Deceafed
before a Magiftrate on oath, evidence within
Stat. of Ph. & Mar., though no belicf of dan-

E&I-
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ger. ib.  Declarations of Wife againft her
Hufband. .

The judge, znd net the Jury, to decide whether
Decceafed thought himf:}f in danger, previous

to admiffion of the evidence. - §124.

Articles of War, how given 1u evidence. §125.

Of the Trial, Arraignmest, Verdi&, and Judg-

ment, &c. - - § 126.
1. Trial.

In whkar County ? ib.
. Where Streke and Death in fame County. § 127,
Within the Verge, ib.
1i. Where Streke and Death in different Counties,

§rz8,

iii. Where Acceflary in one County to Murder in

another, - - §129,

iv. Where Strcke and Death in Wales:  §130.

Or one in Englith County, and the other in
Wales. 15,

v. Where Stroke at Sea or out of England, and Death

in 2 County, or vice ver{i. - §I131.

vi. Where Stroke and Death at Sea. - §132.
What (hall be confidered within the Admiralty
Juritdiction.. .
vii Where Stroke and Death in parts beyond Sca.
: §133.
In Newfoundland, and the Ies thereto be-
longing. 5.

2. Arraignment. - - § 134.
On Indi@nient and Coroner’s Inquifition at the
fame time. i '

3. Verdiat. - - § 135.
May nepative the higher and find lefler offence
charged. May find different Degrees of guilt

in different Defendants. Special finding. i5.

4 Judgment, - -  §136.

In Pdit Teeafon. In Murder. ib.
How regulated by Stat. 25 Geo. 2. ¢.37. 1. 3. 7.
Exrends

F3
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Extends to Peers, ib.  Regulations of Convills. i5.
Offence of Refcuers before and after execu-
tion, - - §139.

In Manflaughter, &e. ib

The feveral Kinds of Homicide, and the refpective
Punijiments thereof.

OMICIDE, which is here ufed to denote the killing of
a perfon by whatever means, is ufually treated of under
the heads of murder, {of which petit treafon is a more ag-
gravated fpecies,) felo de (e, mapflavghter, per infortunium
or chanre-medley, and homicide ex necefhitare ; which latter
relates either to the execution or advancement of juftice, or
to felf-defence. But as the thades between fome of thefe
are in many inftances very faint, and as the difficulty in this
branch of law lies chiefly in difcriminating beeween the one
and the other, 2 different arrangemént feems neceffary in
order to facilitate inguiry and avoid repetition as much as
pofible. It is therefore propofed to treat of thefe feveral
forts of homicide as they arife out of fubjes and firuations
moft familiar to common underllanding, and agreeable to
the ufual courfle of human affsirs.  Previous however to the
confideration of thelc heads it will be proper to take a review
cf the feveral terms made ufe of in our Jaw to exprefs the
dilferent degrees of the offence now treating of ; together
with the punithments annexed to each : afrer which it wiil
only be neceffary to refer particalar cafes to this or that
head; by which means the proportionable enormity or alle-
viation of the olfence will be diltin&ly underftood.

Felonious homicide may be either againft the life of an-
other, or againft 2 man’s own life. The former is of two
forts, murder, and manflaughter,

1. Murder, ini the fenfe in which it is now underftood, is
the voluntarily killing any perfon (which extends not to in-
fants in ventre {» mere} under the kinpg’s peace, of malice
prepenfe or aforethoughe either exprefs or implied by law :
the fenfe of which word malice is not only confined to a par-

Com.:9% Pultde Pace, 123, b.
ticular

s e -

g
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ticular ill-will to the decealed, but is intended to denote, as
Mr. Juftice Fofter expreflcs it, an adlion flowing from a
wicked and corrupt metive, a thing done malo animo, where
the faét has been attended with fuch circumftances as carry
in them the plain indicationg of an heart regardlefs of focial
duty and fatally bent upon miflchicf.  And therefore malice
is implied from any deliberate cruel a&t againit anciher,
however fudden.

When this malice is exerted to the death of a mafter by
his fervant, or of a hufband by his wife, or of an ecclefiaftic
fuperior by one owing obedience to him as fuch, it takes the
name of petit treafon.

The groffer inftances of murder, where the depravity of
the heart or malice above-mentioned is apparent, form the
1t clafs of cafes under this head. 2. Where an officer, or
one who 2ffifts in the advancement of juftice where he law-
fully mav, is killed iu the regular difcharge of his duty.
3. Where a private man, lawfully interfering to prevent a
breach of the peace, s oppofed in fuch his endeavour, and
flain. 4. Where death happens incidentally in the profecu-
tion of fome other felony. §. Where it nappens from other

. unlawful afls, of which death was the probable confequence,

done deliberately, ard with intentien of mifchief or great
bodily harm to particulars, or of mifchief indiferiminately
fall where it may; though the death enfue againft or befide
the original inteat of the party. 6, From deliberate
duelling.

Clergy is taken away in all cafes of murder and petit
treafon from acceflaries before as well 2s principals; and
lands and goods are fotfeited ; the forfeiture in fuch cafe %
relating back to the ftrcke or othier caufe of the death.

The quefltion of clergy in cafes of murder and petit trea-
fon ftands on {everal fatutes, of which I {hall take = thore
review. Thele are the flatutes 12 H. 7. . 7., 1 Ed. 6.
€12, 4 & cPh. & M.c. 4., and 3 & 4 W. & M. ¢c. 9
f. 2. I forbear to rely oh the ftac. 28 H. 8. ¢. 1. or the
25 H. 8. c. 3: which as to the point of ouiling clergy fland
repealed in ali refpedls not re-enacted by the 1 Ed. 1. c. 12,
f. 10. For although Hawkins thinks that the whole of the

Py ftat,

21§

Ch V. §{1.
Murder,

See the hiltory
and deRnitiun of
the reem Afue-
derperHolt, C. J.
in Mawgridze's
cale, Kel. 121.
124. 128, 7.

3 inft. g2,

§ 3.
Clergy.
Fi d’e Foft. j04,

1 Ha.e, 426,

usk ch. 13
{3~ and vude
1 Hale, 450.
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flat. 25 H. 3. . 3- and fo much of the flat. 23 H. 8. c. 1.
t! erein recited and affirmed, were tevived by the ftat,
5 & 6Ed. 6. c. 10., yet both Lord Hale and Fofter J. are
exprefsly of 2 different opinion: and it does indeed feem 2
vielent conftruction of that adt fo to confider them. 'The
flat. 12 8.7. c. 7. is included in the terms of the flat,
1 Edw. 6. c. 12. £ 10, (and 1. 12.} which enadls, thar no
perfon « atainted or convicted of murder of malice pre-
penfed, or of poiloning of malice prepenfed, or being in-
difted or appealed thereof, and thereupon found guilty by
verdidt, or (hall confefs the fame upon arraignment, or will
not anfwer direftly according to law, or (hall ftand wilfully
or of malice mute,” fhiil have the benefir of clergy ; and
¥* that in ali other cafes of felony other than fuch as before
mentioned, all perfons irraigned, or found guilty upon their
arraignment, or who (hall confefs the fame, or ftand mute,
in form aforefaid, fhall have the benefit of clergy in like
manner as before the 1 H. 8. with a provilo (. 11, that all
claufes, atticles, and {entences in any aéts of H, 8., touching
any manner of challenge for the county, hundred, or peremp-
tory challenge, or touching any trial of foreign pleas pleaded
by murderers, felons, or other offenders, thall as cancerning
the faid challenges and trial remaiin unrepealed. The above
recited 1oth fedtion of the ftatute does not indeed mention
petit treafon in terms, as the at, 12 H., 7. €. 7. does with
refpect to lay perfons after convidtion er atrainder, and as
the abovementioned ftatutes of H. 8. had done in the eafcy
therein mentioned : but ir is agreed by all that petit trealon
is included under the term murder : and fo attainder includes
outlawry.

But the cafe of the principal in murder or petit treafon
challenging more than the proper number, {which had been
ouited of clergy in the cafe of indiftments by the ftat,
25 H. 8. c. 2,,} Rill remained unprovided for either by the
ftat, 1 Edw. 6. or the ftat. 12 H, 7-2 and the flat, 3 & 4 W,
& M. c. 9. {. 2. which fupplies'the place of the ft. 25 H. 8.
in this refped is fill confined to the cafe of indiments. So
thit the cafe of the principal in murder or petit treafon,
challenging more than the proper number upon an appeal,
was not oulted of clergy by any of the abovementioncd

ftatutes.

~ not expreffed by or to be implied from the terms ufed by the
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ftatutes. But the ftat. 4 & ¢ Ph. & M. ¢. 4. ouﬁs'clergy v Csfcfg,:y-
with refpedt to acceffarics before in murder and petit trea- :

fon from all perfons ¢ outlawed, or arraigoed ar-ld found

guilty, cr otherwife lawfully attainted, or conviéted, or

ftanding mute, or peremptorily challenging above 20, or not

anfwering direétly to the offence.” This extends to appe-a!s

as well as indiCtments; and Hawkins puts it as a queftion ?H;wk.du. 13
to be confidered, whether the oufting of clergy from the ac. © 5%
ceffaries before in thefc cafes does not neceffarily ouft it

from the principals in the like inftances. Lord Hal= -.Tnd ;ﬁf’f',if’;, .
Fofter J. are decidedly of opinion that it does. Admittm-g ’

this conclufion to be juft iz ail cafes where the contrary is

legiflature, another difficulty arifes. It is generally agreed, :g‘fzfgﬁz
and the praftice is conformable thereto, that in petit treafon :;Di—. .

the defendant i3 entitled to a peremptory challenge of 353 , Biac dom.
upon this ground, that though the ftat, 22 H. 8. ¢. 14. re- 354

duced the number to 20, (which ftood unrepealed hy virtue

of the beforementioned provifo in the ftat. 1 Edw. 6. ¢. 12}

yet that the ftat. 1 & 2 Ph. & M. . 10., in providing that ! fc:l:'.h:,r:* M.
¢ all trials of any treafon thall be had and ufed only accord- ©

ing to the due order and courfe of the common law,” hai

reftored the number to 3¢ in cafe of petit treafon. Now if

the reafoning be true, which is gencrally admitted, that the

fat. 4 & sof Ph. & M. c. 4. by oulling clergy from the

- acceflary before, by neceflury implication oufts it from the

principal in the like cafes, it fhould follow that the acceflary
before having been oufted by that Ratute in the cafe of chal-
lenging peremptorily above 20, as well ju cafes of petit trea-
fon as of murder, the principal in petit treafon is precluded
from any greater number of challenges than that under the
like penalty.  Yet I think the difin&ion I before hinted at

 is a folution of the difficulty; for the inference is only to be

made when, and fo far only as the contrary is not exprefled

by, or to be implied from, the terms of the legiflature: and

here are two exifting ftatutes in pari materis, which are to

be made to ftand together as far as may be, from both which

taken together it appears, that the legiflature intended to

allow to the principal a peremptory challenge of 35, and to R
the acceffary beforc only 20. At this day however the 3 ?;34;.

confequence 4Blac.Com: 354,
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Ch. V. § 3. confequence of challenging more than the pfoper number is,
Marder, Clergy. Ly a2 beneficent conftruction of the fat. 22 H. 8. c. T4+ only
this, that the challenge fhall be over-ruled.
aHale, 3424  Acceffuries after the falt either in peiit treafon or murder
are in no inftance oufted of clergy.

§ 4. 2. Manflaughter, which is principally diftinguifhable from
Manflaugbter. murder in this, that though. the a& which occafions the

riaiesed  death be unlawful, or likely to be attended with bodily mif-

311;3-1:55-}" chief, yet the malice either exprefs or implied, which is the
Wi, C. - - - .

£ 2 5 very effence of murder, is prefumed to be wanting in man-

Fide R v. Maw- flqyushter; and the a& being imputed to the infirmity of
gridge, Kel. 1 k . . . . H
Fott. aga. uman nature, the co:re&nop ordained for it is proportion-
ably lenient. It follows that though there may be feveral
FideLord Comn- P .
walliv's cafe,  Principals, there cannot be any acceffaries before to man-
Dom. Proc. flaughter, becaufe it muft be done without premeditation;;
:s':..'rr. 710, but there may be acceflaries after.

Purifoment. The offence amounts to felony, but within the benefit of
rHaie, 466.  clergy; and the offender fhall be bummed in the hand, and
4 Blac. Com, . N
193- forfeit all his goods and chattels. By ftat. 19 Geo. 3. ¢. 74.
:,936:‘3"'74' f. 3 & 4. the burning in the hand may in the difcretion of
" the court be changed to a moderate fine; but not to whip-

ping: but this does not prevent the court from alfo adjudg-
sng the offender to be imprifoned for any term not exceeding
a year.

The benehit of clergy is however taken away by the ftat.
iprc 8 I Jac. i. c. 8. (commounly called the ftatute of ftabbing) in
Fidepott. . 28. one [pecies of killing, though done upon a fudden provoca-

tion ; namely, the offence of mortally fabbing another under

certain cirenmfitances.

Hemicide on the ‘With refpe to indiékméents for homicide on thé high
i’%ﬁﬁ.‘éé. feas, before the admiralty fefions, under the {tat. 28 H. &.
aHalg, 369, €. 15, inalmuch as the marine law does not allow of clerpy
in any cafe, if the fa& appeared upon the evidence to be no
more than manflaughter at common law, the ptifoner was
prier to the {tat. 39 Geo. 3. c. 37. confiantly direfted to be
acquitted, But now by f. 2. of that a; * perfons tried
for mutder or manflaoghter committed upon the fea, by
virtue of any commillion dire&ted under the former aékt, and
found guilty of mamflaughter only, fhall be entitled to receive

: the

19 Geo. 3.€. 47,
£ a.
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the benefit of clergy in like manner, and fhall be fubjet to Shv. §4.
the fame punithment, as if they had committed fuch man- *27f= g%
flanghter on the land.”
The cafes falling under the head of manflaughter are
either, 1ft, where death enfues from aftions in themfelves
unlawful, but not proceeding from a malicious or felonions
intention; 2dly, from ations in themlelves lawful, but
done without due care and circamipeétion for preventing
mifchief ; g4ly, where death enfues upon a fudden combat
or affray; or, 4thly, from heat of bjood upon a reafonable
provocation given.

3. The laft kind of felonious homicide is that againft a z.

man’s awn bife, which denominates the party flaying himfelf  Feo defe.
1 Hale, q11.

. felude fo.  This is where any one wilfully or by any malicious , pla.’ Com.

all caufes his own death. The law repards this as an hei- 189 190,

. . Poft. £ 16, and
nous offence, though the party himfelf may at frft view ide the next
appear to have been the only fufferer : for as the public have “h’l"‘;:';“? fhe
a right. to every man’s affiftance, he who voluntarily kills gm;':rim.
himfell is with refpe&t to the public as criminal as one wheo
kiils another. It is equally an offence againft the funda-
mental law of fociety, which is prote€tion. The law has
therefore ordained as fevere a punithment for it as the nature: ok
of the cale will admit'of, namely, an ignominious burial in ':'Hm:rlg?::lf:z',r.
the highway with a fake driven through the body; and a & 72 %

. . T Hale, g13.
forfeiture of all the offender’s goods and chattels to the king. 4 Blac. Com.
The ufual inftances of this fort of vifence are cither, 1{t, 9%
where felo de fc intended his own death ; or, 2dly, where he
intended fome other felony, in attempting which he acci-

dentaily flew himfeif,

There are other degrees of homicide which do not §6.

. ¢ amount to felony, but are either juffifiable, or excufable. Juflifable or vx-

[JEF PR . . exfable homicide.
1. To make homicide jufifiable, it muft arife from an im-  Hawk. ch. 23,

perious duty prefcribed by the law, or be owing to fome un- L3 2.
avotdable neceflity induced by the adt of the party killed, Fo. 279,283,

* without any manner of fault in the party killing, In thefe ;SMS' Sum.
- cafes it is now clearly underftood that the jury may acqsit * Fiae, arre

the party generally, without obliging him by a fpecial finding 477- 4925 3o

) 2 Hale, 204,
of the matter to purchalc his parden under the ftatute of 32““ Biga
Gloucefter, ¢. 9.; and no forfeiture is incurred. o j‘s'i.‘_""'

2. Homicide
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2. Homicide is only excufable where the party killing is not
altogether free from blame ; but the necefity, which renders
it excufable, may be faid to be partly induced by his own
3. And here the party feemed formerly pot entitled
to 2 verdi€t of acquitral, but the jury would find the falls
fpecially ; on which the court would bail the party, whofe
goods were forfeited at common law, to the next feffions oy
term 3 and upon certifying the record inte Chancery, a pax-
don iffued of courfe under the Rlatute of Gloucefter, ¢. g.
to have them reftored; without any application to the king,
ovly paying for fuing out the fame. Of late years however
it has been more frequent, in cafes even of excufable homi.
cide, for the court to dire&t a verdift of acquittal.

The {everal defcriptions of homicide referable to either of
the two lalt heads come next to be confidered,

1. Homicide ex necefitate, which is of three forts:
1. Jn advancement of juftice, which is juftifiable by permif

Jions of the law, This is where perfons having authority to

arreft or imprifon others, or to feize goods, or interfering
to preferve the peace, and uiing proper means for that pur-
pofe, are refifted in {o doing, and the party refifting is killed
in the firuggle ; or where a felony has been committed, or a
dangerous wound given, and the offender flics from jufltice s
if in the purfluit the party fiying be killed, the perfon killing
is jultified, provided the other could not be otherwife overs
taken. Here is confiderable, 1{t, What caufles or warrant
fhall juftify the killing of a perfon rcfilting or flying from
an arrcfl.  2dly, To whom fuch juftificadon fhall extend,
2, Homicide in execution of juftice; which is juflifiable by
the command of the law. This is the carrying into execution
the {entence of the law on malefa@ors coudemned to death,
Herein hags been generally confidered, 1it, How far the
cxecurion may vary from the fentence; 2dly, How far a
want of jurifdiQion in thofe who pals the judgment thall
sftect themfelves or thofe who carry fuch judgment iato
exccation ; 3dly, How fur they are atfeQed by the execu-
tion of an crroncous judgment; 4thly, To what extent i
falfe witnefs is implicated.
3. Homicide in defence of perfon or property under certain
circumftances of neceflity. This is cither juflifiable by per-
wmiffion
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miffion of the law, or only.excufable.  Firft, That neceffity, cn. v. &7

which jufliffes a man in killing another who comes to com-
mit a known felony with force againft his perfon, his habit.

Ex neceffitare, in

Jeif defence.

ation, or his property. In {uch cafes the injured party may Fott. 273, 5, 9

repel force by force, and is not obliged to retreat, but may
purfue his adverfary in order to fecure himfelf from danger.
Secondly, That which only excufes him whe kills another in
his own defence upon a fudden combat, having firft retreated
as far as he could with fafety, and with a view of declining
the combat, before any mortal blow given; and having no
other poflible or at lealt probable method of efcaping his
own immediate deftrultion or great bodily harm. This is
denominated in legal phrafe ¢¢ homicide fe deferdendo upon
ehance-medley.” Here cbance-medley is ufed in the proper
fenfe of the word, as will be prefently remarked. There is
@ third fort of dire neceflity, which is not induced by the
faule of either party, where one of two innocent men muft
die for the other’s prefervation: this has been holden by
fome to be juffifiable ; perhaps it may more properly be coan-
fidered as excufable : juffification is founded upon fome pofi-
tive duty; ewcufe is due to human infirmity. The queftions
ufually made on the two former heads are, 1l, In what in-
ftance the party killing may attack or purfuc? 2dly, Where
he is bound to retreat 2 3dly, Where the plea of neceflity
fails him altogether, notwithftanding fuch retreat ?

2. The other kinds of homicide, not fclonious, and by
law deemed ewcufable, are when the death happens eicher by
mifadventure, ot by chance-medley, properly fv called.

The ancient legal notion of homicide by chance-medley
was, when death enfued from 2 combat between the partics
upon 3 fudden gquarrel; but it has.fince been frequently
confounded with miladventure or accident. Homicide by

mifadventure is, when a man doing a lawful &, without any |

intention of bodily harm, and ufing proper precaution to pre-
vent danger, unfortunately happens to kill another perfon.
This is one Ipecies of exenfable homicide. But inalmuch as
no blame is imputable in any degree to the party under the
circumf{lances above fappofed ; and on the contrary, fuch an
ene feems more catitled to compaffion than to cenfure; it

feems

&c.

Folt. 276, 7.

4 Plac. Com.
184, 4

1 M5 Sum, 41.
Fideita2q Ho 8a
< 5.

Poit. [, 44~ 50
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.
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4 Blac.Com. 183
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feems to be now fettled, whatever may have been formerly

thought, that the jury under the direQion of the court may -

acquit the party gencrally, without putting him to purchafe
a pardon undcr the ftatate of Gloucefter, c. 9. The alt
upon which the death enfues maft be lawful in itfelf ; for if
it be malum 1n fe, the cafe will amount to felony, either
murder or manflaughter, according to the circumftances. If
it be merely malum prohibitum, as fhooting at game by an
unqualified perfon, that will not vary the degree of the
offence.  The ufual examples under this head are, 1ft,
where death enfucs from innocent recreations ; 2dly, from
moderate and lawful corre@ion in foro domeilico ; 3dly,
from alls lawful or indifferent in themfelves done with pro-
per and ordinary caution.

Having thus afcertained the terms made ufe of in our
law for denoting the different degrees of guilt in homicide,
and the nature of the punithments which may be infliCted
on the feveral offenders; Inow proceed to the confideration
of the fadts conftituting the feveral offences, and the invefti-
gation of thofe principles on which are founded the feveral
gradations of guilt above enumerated.  The fubjeét of homi-
cide has ufually been treated of under artificial terms; but
for the reafons firlt mentioned [ have thought it ferviceable to
attempt a more natural artangement of it. Homicide will
therefore be conlidered as it arifes,

I. From malice aferethought exprefs ; where the deliberate
purpofe of the perpeirator evas to deprive another of life, or
do kim fome great bodily harm.

1L From tranfport of paffion or beat of blood; wherein is 1o
be confidered under wwhat circumflances it may be prefumed
that the afl done, though intentional of death or great bodily
barm, wwas not the refult of a cool deliberate judgment and
malignity of heart, but imputable te human infirmity alone,

YL In the profecution of fame other criminal or unlaryful al¥
or purpefe, wherein death enfues collaterally to or befide the
principal intent.

YV. From impropricty, negligence, or accident, in the profecu
tion of an ail lawfid in itfelf, or intended as o fport or re

creation.

2 V. From

i . s

A

OfF Homicide.
(The feveral Kinds.)

V. From neceflity or defenve of a man's perfon or property, or
of the property or perfons of others.
V1. In advancement or execution of the lawws.

VI &t will be confidered bow far all or any of thefe confider=
ations and circumflances vary the nature of the offence as
applied 1o inaflers, bufbands, or ecclefiaflical fuperiors, killed
by their fervants, wives, or inferiors.

1. Homicide from Malice aforethought exprefs;
where the deliberate Purpofe of the Perpetrator
was {0 deprive another of Life, or do bim fome
great bodily Harm.

This either anfes,

1. From a particilar malice to the perfon killed,

2. From a particular malice to one, which falls by miflake or
accident upon another : or,

3. Lrom a general malice or depraved inclination to mifchicf,
Jail where it may.

1. The malice is either direfted againft the Jife of an.
other, or againft a man’s own life.

Having before explained the meaning of the word malice,
as applicd to homicide, under the definition before given of
murder, it is only neceffary to fay here, that in all cafes
where the homicide is founded upon fuch pre-conceived
malice, whatever might be the immediate occafion of exerting
it, the crime amounts to murder. The groffer inftances of
wilful murder, where the malignity of the heart is apparent,
need no explanation : the circumftances of every fuch cafe
are peculiar to itfelf. Perhaps frong circumftantial evidence
in cafes of crimes like this, committed for the moft part in
fecret, is the moft fatisfaétory of any from whence to draw
the conclufion of guilt: for men may be feduced to perjary
by many bafe motives, to which the fecret nature of the
offence may fometimes afford a temptation; but it can
fearcely happen that many circumftances, efpecially if they
be fuch aver which the accufer couid have no-control, form-
ing altogether the links of a tranfaétion, thould all unfortu-

nately
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nately concur to fix the prefumption of guilt on an individual,
and yet fuch a conclufion be erroneous, Lord Hale how-
ever recommends, that in thefe cafes there fhouid be evidence
of the dead body’s having been found ; to which perhaps it
may be added, that the condud of the perfon accufed fhould
appear fuch as is reconcileabie with the fadts alleged in proof
of his guilt. Lying in wait, aatecedent menaces, former
grudges, and concerted {chemes to do a perfon fome bodily
harm, are fome of the many circumftances which are evie
dence of a particular malice.

Theimplicationof malice arifes in everyinftance of homicide
amounting in point of law te murder: and in every charge of
murder, the fa&t of killing being firft proved, all the circum-
ftances of accident, receflity, or infirmity, are to be fatisfage
torily proved bythe prifoner, unlefstheyarife out of the evidence
produced againft him. But it is intended here only to fpeak
of the more deliberate and depraved (pecies of that offence,
where the mind has brooded upon its prey, and marked out
the object of deftruétion in cool blood. And therefore fuf-
fice it to {ay upon this head, that in all cafes where it appears
that there was an interval of refle@ion, or a reafonable time
for the blood if it had been heated to cool, after which the
deadly purpofe is effclted ; however grievous the provocation
may have been, the party killing is guilty of murder; for
vengeance belongs not to mau.  Let it alfo be remembered,
that however 2 provocation received may rcbut the implica«
tion of malice, it will be no anfwer in alleviation to exprefs
malice proved. And therefore if upon a provocation re-
ceived onc party deliberately and advifedly denounce venge-
ance againft the other, as by declaring: zhat be will bave bis
blood, or the like, and afterwards carry his defign into execu-
tion, he will be guilty of murder; although the death hap-
pened {o recently after the provocation as that the law might,
apart from fuch evidence of exprefs malice, have imputed
the a& to unadvifed paffion. But where freth provocation
intervencs between pre-conceived malice and the death, it
ought clearly to appear that the killing was upon the ante-
cedent malice; which may be difficult in fome cafes to
fbew fatisfallorily, if the new provocation were 2 grievous

ouc,

Of Homiciae
(From Malice aforethought exprefs).

one. In tuch cafes, fuys Hawkins, it fhall not be prefumed
that they fought on the old grudge, unlefs it appear by the
whole circumftances of the fact. But with refpect to poi-
foning, that neceflarily implies malice, however great the
provocation “may have been, becaufe it is a deliberate act.
On account of its fingular enormity, it was made treafon by
the ftat. 22 H. 8. c. g.; but that was afterwards repealed by
ftat. 1 Bd. 6. c. 12, {. 10 & 13. which again makes it wil-
ful murder, and takes away clergy.

Not only he who Lills another in a deliberate duel, let the
provocation have been what it may, but his fecond atfo isguilty

- of murder: and it has been doubted whether this does not

extend even to the fecond of him who was killed, becaufe the
death happened upon a compadt in which all were engaged.
But I thall have occafion to revert to this queltion in another
place, to which I refer.

If A. by force take the arm of B. in whichisa weapon,
and therewith kill C., A. is guilty of murder, but not B. But
if it be only a moral force pur upon B., as by threatening him
with durefs or imprifonment, or even by an affault to the
peril of his life, in order to compel him to kill C., it is no
legal excufe ; whatever confideration fuch a peculizr cafe as
the lalt might deferve in refpe@ of punithment.

The manner of proc'uring the death of ancther with

- malice is, gencerally fpeaking, no otherwife material than as

the degree of cruclty or deliberation with which it is accom-

+_ panied may in confeience enhauce the guilt of the perpetra-

e

tor ; with this refervation however, that the malice muit be
of corporal damage to the party. And therefore working
upon the fancy of another, or treating him harthly or un-

kindly, by which he dies of fear or grief, is not fuch akilling
- as the law takes notice of. Bat ke who wiifully and deli-

berately does any act which apparently endangers another’s
hfe, and thereby cccalions his death, fhall, volefs he ciearly

. prove the contrary, be adjudged to kill him of malice pre-
. penfe.

Such was the cafe of him who earried his fick father aguinft
his will in a fevere feafon from one town to another, by rea-
fon whereof he died : and of the harlot who being deliverced

CL of
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of a child left it in an orchard covered enly with leaves, in
which condition it was killed by 2 kite: and of avother who
hid her child in a hogftye, where it was devoured. Such
alfo was the cafe of the parith officers who fhifted a child
from parifh to parifh, till it died for want of care and fufte-
nance.

One infected with the plague going abroad, whereby an-
other catches the infeétion and dies, feems guilty of a great
mifdemeanor at leaft: and if he did it wilfully to deftroy
another, Lotd Hale doubts whether it would not he murder.
An infe€ed perfon going out and converfing in company
with an infeGious fore upon him, after command by the
magifirates to remain at home, was made felony by the flat.
2 Jac. 1.3 but that ftatute, after hoving been continued fEJr
fome time, is now expired. Yet an offence of this fort in
breach of quarantine is now made felony without clergy
by the flar. 50 Geo. 3. c. 8o

Whether an indi€iment for murder could be maintained,
for killing a female infant by ravilbing her, was made a
queftion in Ladd’s cafe; but the judges to whom it was re-
ferred gave no opimion upon it, as the indiftment was
kolden bad on another point.

But where the death enfued rather from incautious
negle€, however culpable, than from any adiual malice or
-witful difpofition to injure anather, or obftinate perfeverance
ip doing an at neceflarily attended with danger, and rcgard:-
Tefs of the confequences, the Teverity of the law may admit
of fome relaxation : but the cafe muft be firily freed from

. thef= latter incidents.  As in the cafe of S¢lf, who.upon

his apprentice returning to him from bridewell, whither Le
had been fent for mijbehaviour, in a loufy and diftempered
condition, did not ake that care of him which his [_huatien
required, and which he might have done; the apprentice
not having been fuffered to be in a bed on account of the
vermin, but being made to lie on the boards for fome time
without covering and witheut common medical care. In
this cafe the medical perfons who were examined were of
opinion that the boy’s death was moft probably eccaficned
by his ill-treatment in bridewell, and the want of care when
he went home ; aad they inclined to think, that if be had

5 been

Of Homicide
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been properly treated when he came home he might have
recovered.  But though fome harth expreffions were proved
to have been {poken by the prifoner to the boy, yet there was
no evidence cf any perfonal viulence having been ufed by the
prifoner: and it was proved that the apprentice had had
fufficient fufteuance: and the prifoner had a general good
charalter for treating his apprentices with humanity; and
bkad made application to get this boy into the hofpital.  Una
der thefe circumftances the Recorder left it to the jury to
confider whether his death were occafioned by the ill-treat-
ment he received from his mafter after returning from
bridewell; and whether that ill-treatment amounted to evie
dence-of malice, in which cafe they were to find him goilty
of murder. At the fame time they were told, with the con-
currence of Mr. Juitice Gould and Mr. Baron Hotham, that
if they thought otherwife, yet as it appeared that the prifon.
er's condut towards his apprentice was highly blameable
and improper, they might under all thefe circamftances find
him guilty of manflaughter ; which they accordingly did.
And upon the queftion being afterwards put to the judges,
whether the verdi&t were well found, they all agreed that the
prifonex fhould be burned in the hand and difcharged (a).

Malice may be direfted againft any perfon within the
king’s peace. Therefore to kill an alicn ¢nemy ‘within the
kingdom is murder, unlefs in the a@tuzl heat and exercife of
war.  So to kill one attainted of felony otherwife thag by a

Iawful execution; or cne in a premunire. Bur to kill a 3

child in its mother’s womb is no murder, bat a great mufpri-
fion: and Staundford und Lord Hale zre of the fame opinion,
éven where the child is born alive, and afterwards dies by
reafon of the potion or bruifes it received in the womb :

{a) I have bzen the mare partizular in ftaiing the ground of the decifion in this
<afe becaule Mr. Jultice Goulds note of the cafe, from whesce (his is talkeen, is
fvidcn:ly different from another report [Leach, C. C. 127.) of the opinion of the
Judgres in this cafe; from whence it might be collefted chat there cunld be no
gradarien of guils in 3 matrer of this fort, where a maiier by bis ill condudt or
fiegligence had occafioned or accelerated the death of his parentice 5 bur he madt
e'lth.e: be found guilty of murder or acquitted : a conclufion which, whather welk
ar ill founded, certainly cannot be drawn from this fatemert of the cafe, The
Lamwr opinioe however is fated in the O. B. Seffions Papers to have heeo chrown
Sut by che Resorder 1> Wade's safe before referred 1 in the margin,

Q2 which
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which opinion they feem to ground on the difficulty of af-

ertaining the fat: certainly not a fatisfaCtory reafon, where
the fadl is clearly eftablithed: and according to all other
opinions the latter is murder.

Malice may be exerted againft a party in his ablence; as
where A. lays poifon for B. in his vi@tuals, which B. after-
wards takes and dies. So where A. procures an ideot or
lunatic to kill B., which he does. In both inftances A. is
guilty of the murder as principal, and B. is merely an in-
ftrument. '

If one perfuade another to kill himfelf, the advifer is
guiity of murder. The fame, if he kill the party by hisown
command. '

One kind of wilful murder upon exprels malice deferves
particalar notice; becaufle on account of the difficulty at-
tendant upon the proof of the fa&t the legiflature have
thought it neceffary to make {pecial provifion for facilitating
the deteltion of it. _

By the ftat. 21 Jac. 1. c. 27. it is enalted, ¢ that if any
« woman be delivered of any iffue of her body, which being
+ born alive thould by the laws of this realm be 2 baftard;
« and that fhe endeavour privately either by drowning or
« fectet burying thereof, or any other way, either by herfeif
<t or the procuring of others, fo to conceal the death thereof,
¢ as that it may not come to light whether/it were bern
« alive or not, but be concealed: in every fuch cafe the
« {aid mother fo offending fhall fuffer death 2s in cafe of
s murder, except fhe can prove by one witnels at the leaft,
¢ that the child whofe death was by ber fo intended to be
¢ concealed was born dead.”

This, being a very fevere law, bas been alwaye conftrucd

moft favourably for the unfortunate objedt of accufation.

If the called for help, or confefied herfelf with child, the is
not within the conftru@ion of the ftatute; and then it will
lie on the profecutor to prove that the child was bora alive
and murdered. Upon the fame principle evidence is always
allowed of the mother’s having made provifion for the birth,
as a circumilance to fhew that the did not intend to conceal

it.  Again, if the child be born before its time, which is to be
collected

Gf Homicide
{From Malice aferethought exprefs).

collected from circumftances, as if it have no hair, or nails,
this is prefumptive evidence that it was born dead; but it
maft be left to the jury upon all the circumftances of the
cafe. At all events if there be no concealment proved, the
cafe ftands as at common law ; and the woman is not put to
the abfolute neceflity of proving that the child was born dead.
And even the prefence of an accomplice has been holden to
take the cafle out of the ftatute. Jane Peat was indicted for
the murder of her baftard child, and Margaret Peat her
mother was indicted at the fame time for being prefent
aiding and abetring. It appeared that the prifoner Jane
when in labour was heard by perfons in an adjoining room
to call to her mother, who was prefent with her. Heath J.
held that this took the cafe out of the ftatute; for if any
perfon be prefent, although privy to the guilt, there can be
no concealment by the mother within the ftatute, and the
cafe ftands as at common law. And there being no evidence
of guilt but the concealment by both the prifoners, they were
acquitted by hisdiretion, Mr. Juftice Blackftone f{ays fur-
ther, that it has been ufval of late years, upon trials for this
offence, to require fome fort of prefumptive evidence that
the child was born alive, before the other conftrzined pre-
fumption, that the child whofe death is concealed was
therefore killed by its parent, is admitted to conviél the
prifoner. '

Malice may alfo be directed to the deftruction of a man’s
own life, which denominates the party felo de fe: that is,
where any perfon wilfully does any act to deftroy himfelf,
and is thereby killed. If A. kill B, at his own defire, B. is
not felo de fe, becaule his confent was merely void; but
where two agree to die together, 2nd one prepares poifon of
which they both drink, and he who prepared it furvives, the
other who dies is felo de fe; becaufe the act of taking the
poifon was his own, though the other affilted bim in get-
ung i,

Q3 : 2. Hemicide
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2. Hemicide from a particular Malice to ene, awbhich falls by
Hiflake cr Arcident upon another,

Tn thefe cales the a& done follows the nature of the act
intended to be done. Therefore if the latter were founded
in malice, and the ftroke from whence death enfued feil by
miftake or accident upon a perfon for whom it was not in«
tended, yet the motive being malicious, the act amounts to
murder ; or to petit treafon, according to the relative fituation
of the parties. :

Thus A. having malice againft B., flrikes at and miffes
him, but kills C.; this is murderin A.: and i it had been
without malice, bat with an inftrument or in 2 manner cal-
culated to create danger, thouph not likely to kill, it wouid
have been manflaughter.  Again, A, having malice againfk
B., affsults him, and kills C. the fervant of B., who had
come in aid of his mafter : this is murder in A.3 for C. was
juftified in attacking A. in defence of his mafter, who was
thus affzolted. So if A. give a poifoned apple to B., in«
tending to poifon her, and B. ignorant of it giveit to’a
child, who takes it and dies; this is murder in A., but
no offence in B.; and this, though A. who was prefent at
the time endeavoured to diffuade B. from giving it to the
child,

Hither alfo may be referred the cafe of one who gave me.
dicine to a woman ; and that of apother who put fkewers in
her womb, with a view in each cafe to procure an 2bortion;
whercby the women were killed. Sach afls are clearly
muraer ; though the original intent, had it fucceeded, would
not have been {o, but only a great mifdemeanor: for the
afts were in their nature malicious and deliberate, and ne-
ceffurily attended with grear danger to the perfon on whom
they were pradtifed.

Alfo, if 2 man in attempting to kill another, mifs his
blow and kill himf{clfs or intending to {hoct at another, the
gun burfl and mortally wound himfelf; he is felo de {e; for
he is the only agent. It is alfo faid, that if A, affault B.
failing down with bis kaife drawn, A.in purfuit to kill B. by
hatte fall on the knife and be killed, A. is felo de fe, But
Lord Hale in his Pleas of the Crown feems to doubt that,

and
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and fays, the authorities relied on do not fupport the pofi- FCh-. Ve §174
tion, for they only determine, and that rightly, thatB. is ,,:;E:j:};;?,
not guilty at all, and not merely fe defendendo; and that A, on eretter.

is not a felo de {e, but it is only homicide by mifadventure. -

On the other hand, if the blow intended againlt onc, and Foft. 25:.
fighting upon another, arofe from a fudden tranfpert of E;gwr}:‘gfc’
paflion, on a reafonable provocation, which in cafe the one 1 Hawk, ch. 31
had died by it would have reduced the offence 1o marflangh- 4
ter; the fat will admit of the fame alleviation if the other

fhould bappen to fall by it.

3. Homicide from a general Malice or depraved Inclination to §18
Mifehief, fall where it may. Gemcral malice

The aét itfelf muft be unlawful, attended with probable | g, 475
{etions danger, and muft be done with a mif{chievous intent T
to hurt people, in order to make the killing amount to mur-
der in thefe cafes: for it is from thefe circumitances that
the malice is to be inferred. But if an unlawful and dan- roq,
gerous adl, manifeltly fo appearing, be done deliberately,

the mifchievous intent will be prefumed, unlefs the contzary
be thewn,

Thus,-if a2 perfon, breaking in an unruly horfe, wilfully 1 Hate 274,
ride him among a crowd of perfons, the probable danger 422 Com-
being great and apparent, and death enfue from the viciouls 7 Hawk. ch. 2.
nefs of the animal, it is murder. Tor how can it be fup- E 6. 3t
pofed that a perfon wilkully doing an alt, fo manifeftly Poi £ 33, &e
attended with danger, elpeciaily if he fhewed any confciouf-
nefs of fuch dacger himfelf, fhould intend any other than
the probable confequence of fuch an aét. DBut yet if it
appear clearly to have been done heedlefsly and incautionfly 3;:.!:';’4‘5'
only, and not with an intent to do mifchief, it is only man- Fot. 3‘?"
flaughter: though Hawkins confiders that it would be mur- i:';i;f‘li,r,}fi.
der if the perfon intended to divert himfelf with the fright
of the crowd.  Soif 2 man, knowing that people are palfing ; iy 75
along the (treet, throw a ftone likely to create danger, or fhoot ’
over the houfe or wall, with intent to do hurt to people, and
one is thereby flain; it is murder, on account of the previons
malice, though not dire€ted againft any particularindividnal:

for it is no excufe that the party was bent upon mifchief
Qa4 . generally,

261,
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generally.  Dut if the a&t weve done incautionfly, withont
any fuch intent, which muft be colleted from the circumn-
ftances, it is only manflaughter.

Againj if in the profecution of an unlawful aél the party
come with a general refolution to refiit all oppofers; as to
commit a riot, to enter a park, &c. if death enfue upon
fuch refiftance, it will be murder. But this will be confis
dered more fully in another place.

1. Of Homicide from Tranfport of Paffion, or
Heat of Blood.

Herein is to be confidered under what circumftances it
may be prefumed that the a&t done, though intentional of
death or great bodily harm, was not the refult of a cool
deliberate judgment and previows malignity of heast, but
imputable to human infirmicy alone.

Upon this head it is principally to be obferved, that
whenever death enfues from fudden tranfport of paffion or
heat of blood, if upon a reafonable provecation and with-
out malice, or if upon fudden combat, it will be man-
flaughter: if without fuch provocation, or the blood has
had reafonable time or opportunity to cool, or there be
evidence of exprefs malice, it will be murder. Tor let it be
again obferved, that in no inftance can the party killing
alleviate his cafe by referring to a previous provocation, if
it appear by any means that he aéted upon exprefs malice.
Tt becomes then material to confider,

1. 'What is a fufficient provocation, and up to what ex-
tent, to extenuate the guilt of homicide. 2. How far the
law regards heat of bload in mingaticn of homicide, inde-
pendent of the queftion of reafonable provocstion 3 as in
cafes of mutval combat. 3. What cafes are affefted by
the ftatute 1 Jac. c. 8., commonly called the flatute of
ftobbing. 4. How long the law will allow for the blood
being heated under the circumftances, and what fhall be
confidered as evidence of its having cooled, before the mor-
tal blow given,

1. Words

Of Homicide
{From Tranfport of Paffion or Heat of Blood).

1. Words of reproach, how grievous foever, are not provoca-
tion {ufficient to free the partykilling from the guilt of murder;
nor are contemptuous or infulting actiens or geltures with-
out an affault upon the perfon ; nor is any trefpafs againft
lands or goods. This rule governs every cafc where the
party killing upon fuch provocation made ufe of a deadly
weapon, or otherwife manifefted an intention to kill, or to
do fome great bedily harm. But if he had given the other
a box on the ear, or had ftruck him with a ftick or other
weapon nof Jikely to killy and had unluckily and againft his
intention killed him, it had been but manflaughter: for no
malignant intention can be colle€ted from fuch adls.

Itis indeed faid by Lord Hale, thatit was refolved in Lord
Motrley’s cafe that words of menace of bodily harm ave 3
fufficient provocation to reduce the offence of killing to
manflaughter. ' In the report of the fame cafe in Kelyng,
no {uch pofition is to be found. And it {eems that they
ought at leaft to be accompanied by fome a&t denoting an
immediate intention of following them up by an actunal
affault. _

But any aflault made with violence or circumitances of
indignity upon a man’s perfon, zs by pulling him by the nofe,
if it be refented immediately by the death of the aggref-
for, and it appear that the party afted in the heat of blood
upon that provoeation; will reduce the crime to manflaugh-
ter.  So, fays Lord Eale, it would be, if A. riding on the
road, B. had whipped his herfe out of the track, and then
A. had alighted and killed B. The particulars of the cafe
are not ¢xplained; but I fhould prefume that the falt was
done with violence or great infolence.

So if a man be injurioufly refirained of his liberty; as
where a creditor ftood at the door of his debtor with a
drawn fword, to prevent him from efcaping while he {ent
for 2 bailiff to arreft him. Or, as where a ferjeant put a
common foldier uander an arreft, who thercupon killed the
ferjeant with a fword: and upon the trial the ariicles of
war were not produced, nor any evidence given of the
ufage of the army, and fo no autherity in the ferjeant
appeared,

‘There
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(From Tranfport of Paffion, or Heat of Blood).

There is indeed one {pecies of provocation, which though
it do not amount to a perfonal affanlt upon the party him-
felf, is yet of fo grievous a nature as the law reafonably
concludes cannot be borne in the firft tranfport of paffion;
where the injury is irreparable and can never be compen-
fated. This is where a man finds another in the a&t of
adultery with his wife; in which cafe if he kill him in the
firft tranfport of paffion, he is only guilty of manflaughter,
and that too of the lowelt degree; and therefore the Court
diredled the burning in the hand to be gently inflicted,
becanfe there could not be a greater provocation. But if
he had killed the adulterer deliberately and upon revenge,
it would be murder. ’

It muft not however be underltood that any trivial pro-
vocation, which in point of law amounts to an affault, or
even a blow, will of courfe reduce the crime of the party
killing to manflaughter. This I know has been fuppofed
by fome, but there is no authority for it in the law. For
where the punifhment infliCted for a flight tranfgreflion of
any fort is outrageous in its nature, either in the manuer
or the continuance of it, and beyond all proportion to the
offence, it is rather to be confidered as the efeft of a
brutal and diabolical malignity than of human frailty: it is
one of the true fymptoms of what the law denominates
malice; and therefore the crime will amount to murder,
notwithftanding fuch provocation. Barbarity, fays Lord
Holt in Keate’s cafe, will often make malice.

The cafe of Stedman will illuftrate this in both points of
view. 'Fhe prifoner, who was a foldier, was indi€ted for
the murder of one Macdonel a4 woman., It appeared that a
friend of the decealed being fighting with another in
Covent Garden, and the prifoner running towards them,
the woman {aid to him; “ you will not murder the man,
will you?” Stedman replied, * what is that to you, you
bitch,” upon which the womsn gave him a box on the ear,
and then Stedman ftruck her with the pomel of his fword
on her breaft: thercupon fhe fled, and he purfued and
ftabbed her in the back with his {word. It fecmed to

Holt

R

a——
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Holt C. J. that this was murder; the box on the ear by ch v. §au.
the woman not being a fofficient provocation for the killing ;i;::xﬁx;::m
her in that manner, and after he had given her the blow s
in return for the box on the ear: and it was agreed to

have this fourd {pecially by the opinion of all the judges

there. But it afterwards appearing in the progrefs of the

trial, that the woman hed firuck the foldier with a patten

on the face with greaf force, fo that the blood flowed, it

was holden clearly to be only manflaughter, The {mart of Fot. 2g3.
the wound, fays Mr. Jultice Folter, and the c¢ffufion of

blood might poffibly keep his indignation boiling to the

- moment of the fack,

So a flight blow with 2 cane would not in the opinion of 1b. 293
the lafi-mentioned learned judgehave juftified the officerswho
came to arre®t Mr. Luttrell, .in difpatching him in the Rerv. Refea
inhuman manner reported by Sir John Strange; two of *;“:t:f‘:;‘g’_'
them having, as he ftates, upon the receipt of fuch a blow, Peit. £ 3.
{tabbed him in feveral places while he lay heiplefs or the 5 o ™ fally
ground, begging for mexcy, and then difpatched him with
a piftol: becaufe fuch furious' als of revenge inflicted
upon trivial provocations are true fymptoms of that malice
which conflitutes the crime of murder.

So if on any fudden provocatien of a flight nature, one 4 Rlc. Com.
beat another in a cruel and unufual manner, {o that he 199
dics, though he did not intend to kill him, it is murder by

-exprefs malice.

There are feveral inftances of fmaller provocations mot  § 22,
amounting to an affawlt upon the perfon, which may yet f:';”r;af’:r’:::.
tend to extenuate the guilt of homicide 3 or to [peak more ats, ,,j;-. e
properly, they ferve to explain the act and rebut the pre- :;::f‘ja:;’:‘l:'
fumption of malice. Wherein however it muft again be inframenss.
obferved, that the punifhment muft not be greatly difpro-
pottionate to the offence.  And herein much depends upon Ante, £z,
the inftrument or manner of chaltifement: if the inftru- i;g:gg:ﬂ;t’%
ment be fuch in its pature as was likely to endanger life, Kel 131
as a peftle, the party killing will ftill be guilty of marder. :E;‘a':j ur
But if it be not of a deadly nature; nor urged with brutal zoo.
violence; in fhort, if the a€t may fairly be attributed to
an intention to corrz&t rather than to a cruel and implacablé 1Hawk. cb. 5.

. g,
malice, =~ 3*
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What pravecation talice, founded in a fpirit of revenge, it will amount only

ey exienueis o manflanghter,

Fot. 201, A. finding a trefpaffer on his land, in the firh tranfport

:ﬁ:&'i‘f:?'ar of.his paffion beat him, and unluckily happened to kill him

f.15. ° this was holden to be manilaughter, But it muft be under-

;}:I't-' P;s fl?od that he beat him not with 2 mifchievous intention to
injure him materially, but merely to chaftife for the tref-
pafs, and deter him from repeating the like; and it muft
f(-) appear. F¥orif he had knocked his brains out with a
bl.II or hedgtf-{take, or had given him an outrageous beating
with an ordinary cudgel, beyond the bounds of a fudden
refentment, whereof he had died, it had been murder,

g:;.._}sa:;__fng, Where one, having had. his pocket picked, feized the

cor, Gould,7].5' offender, and being encouraged by a concourfe of people,

i;f P_alpm, threw him into an adjoining pond by way of avenging the

oI5t theft by ducking him, but withoat any apparent intention
of taking away his life, and the pickpocket was drowned;
this was ruled to be manflaughter only.

1 Hale, 436. Onr words of provocation a man threw a broomftick at a
diftance at ancther, and killed her; and the judges not
being unanimous, a pardon was adviled. The doubt there
muft have been vpon the ground that the inftrument was
not fuch as could probably at the given diftance have occa-
fioned death or great bodily harm.

Sarsh Hazel's A fimilar doubt occurred in Sarah Hazel's cafe, on an

?;?;EJ.R;: 'ﬁg indiment for murder. It was found upon a fpecial ver-
dik, that {he had dire&ed her daonghter-in-law, a child of
ten years old, to {pin fome yarn; and upon her return hame
finding fome of it badly done, fhe threw a four legged
flool at the child, and firuck her on the right temple, of
which the child foon after died. ‘the jury found alfo,
that the flool was of fufficient fize and weight to give a
mortal blow, but that the prifocer when Sbe threw it did ot
intend to kill the deceafed. That fhe afterwards threw the
body into a river, and told her hufband that the child was
!oﬂ:.- Alter argument in B. R., {where feveral formal ob-
jections were taken to the finding,) the cafe for the diffi-
culty of it was referred to the canfideration of all the judges;
but no apinion was ever delivercd, as fome of the judges
thought it 2 proper cafe to recommend for a pardon.

QOn

P——

oy
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On the argument of the. above cafe, the prifoner’s coun-
fel cited a cafe tricd at Norwich affizes in 1782, before
Nares J. where it appeared that the prifoner, a fhepherd,
being angry with his boy for letting fome fheep efcape,
in his paffion threw a hedge ftake at him with fome violence,
at the diftance of about eight or ten yards, which unfor-
tunately killed him ; and it was ruled to be only man-
flaughter.

A parker finding 2 boy ftealing wood in his mafter’s
ground bound him to his horl’s tail, and beat him.
The horfe took fright and ran away, and dragged the boy

. on the ground till his thoulder was broken, whereof he died.

This was ruled murder. For it was not only an iilegal,
but a deliberate and dangerous a&; the correQtion was
exceflive, and favoured of cruclty. But if the chaftifement
had been more moderate, it had been but manflanghter.
Yor between perfons nearly conne&ed together by civil or
natural ties, the law admits the force of a provocation done
to one to be felt by the other: and therefore a fortiori, if
the owner or mafter himfelf had caught the trefpafler and
beat him in fuch a manner as thewed a defire only to chaf.
tife and prevent a repetition of the offence, but had unfor-
tunately and againft his intent killed him; it would only
have been manflaughter.

Rowley’s cafe, as reported by Lord Coke, from whom Lord
Hale cites it, was this: The prifoner’s fon fought with
another boy and was beaten; he ran home to his father all
bloody ; who prefently took a eudgel, ran three quarters of
a mile, and ftruck (2) the other boy, who died. This was
ruled manilaughter, becaufc done in fudden heat and paf-
fion. Upen which cafe Mr. Juftice Fofter obferves, that
the provocation was not very gricvous: the boy had fought
with one who happened to be an over match for him, and
was wotlted, a difafter flight enough, and very frequent
among boys. And therefore he is of opinion, that if wpon
fuch a provocation the father, after running three quarters

{a} The words of Lord Hale are in the prefent tenfe. It muft be oblerved
that Mr. Jufiice Fofter’s words in citing thia cafe are ¢¢ deors the other boy, who
dicth of this heating™ The reafon for advertiag to this difference will appear,
“The wordy in Lord Colke's report are, # ftruck. him vpon the head, upon which
ke died.””

of
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marpmi:,:‘s of a mile, had {et his firength againft the child, and had

#ay extensars.  difpatched him with an hedge ftuke, or any other deadly
weapon, or by repeated blows with his cudgel, it mult have

been murder ; fince any of thefe circumftances wounld have:

been a plain indication of malice, or a vindiftive motive.
Cio. Jac-296.  But he obferves that Croke reports the true greunds of the
judgment: his wordsare, ¥ Rowley ftruck the child with
;’ (:o:i::. i:; a Lftle cudgel®, of which firoke he afterwards died.”
> 4%%" From whenceit may be very fairly colledted, that the acci-
dent happened by a flugle firoke with a cudgel wot likely 1o
kill bim.  Such a provocation therefore, though it might
palliate a moderate chaftifement from the hand of a parent,
whofe paffion might be fuppofed to be raifed at the fight
of his child'in the condition he was then in, yet would not
have fufficed as any manner of alleviation for an aét of
b::ural violence ; more efpecially as the a& which occafioned
his refentment was over, and fome time had elapfed before
he could reach the objeét of it.
:f:?i;;él: nd It has alfo been fhewn, that in fome cafes not even pre-
cafe, poft. zgg. V10us blows or Bruggling will extenuate homicide, if it exs
prefsly appear to have been committed upon malice.
With refpedl to provocations arifiug out of injuries done.
tg others by officers of jultice, or fuch as at in that charac-
ter, they will claim feparate confiderations hereafrer : as will

5 2lfo thofe cafes of homicide arifing from excefls of corre@ion
in foro domeitico,

Polt. £, 62, &c.

N §: 23_;,_ In all the inftances above enumerated the party killing is
fult o X1 T ]
_nd{m,{;r;ngﬁ’ fuppofed to have taken all zdvantages in the heat of blood

provecaiion. OVer the perfon flain 3 but to have received fuch a provoca-
tion as the law prefumes might in buman frailty heat the
blood to a proportionable degree of refentment, and keep it
boiling to the moment of the falt: fo that the party may
rather be confidered as having 2Qed under a temporary
fufpenfion of reafon, than from any deliberate malicious
motive. And it has been thewn, that in the cafe of a legal
provocation, ftriftly fo confidered, this heat will extenuate
the guilt of the party a@ing under its adeguate influcnce,
even though he made ufe of a deadly weapon, The fame
extenuation will apply even to leffer provocations, where the
inftrament

g e
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in%rument or force, not being in their own nature dangerous,
were {o applied as to induce a reafonable prefumption that
correflion and not deftruftion were intended to be effected,
Tt has alfo been more than once obferved, that the punifh-
ment inflicted upon any fort of provocation, whether in its
nature admitted by law to be fuch, or taken only as explan-
atory of the att done, muflt not greatly exceed the offence
received. 'This has been urged with caution; becaufe in
thofe cafes where the mercy of the law interpofes in pity to
human frailty, it will not try the culprit by the rigid rule of
juftice, and examine with the moft fcrupulous nicety whe-

. ther he cut off the exa& pound of flefh. But let it be re-

membered on the other hand, that whofoever takes the dif~
penfation of punifhment into his own hand does it at his
peril ; and if it be found that inftead of puni{hment he exe-
cuted vengeance untempered with mercy, he can have no
reafon to complain if his excufe for fuch difpenfation be
more fcrapulenfly balanced in the fcale of juftice.

Tn no cafe however will the plea of provocation avail the
party, if it were {ought for and induced by his own adk in
order to afford him a pretence for wreaking his malice. As
where A. and B. having fallen out, A. fays he will not
ftrike, but will give B. a pot of ale to touch him ; on which
B. ftrikes, and A. kifls him: this is murder.

And in 2l cafes-of provocation, in order to extenuate the
offence, it muft appear that the party killing atted wpon
fuch provocation, and not upon an old grudge; for then it
would amount to murder.

Richard Mafen was indiéted and convicted for the wilful
murder of William Mafon his brother; bat execution was
refpited to take the opinion of the Judges, upon a doubsz
whether upon the circumfances given in evidence the offence
amounted to murder or manflaughter. The prifoner with
the deceafed and fome neighbours were drinking in a friendly
manner at a public houfe ; till growing warm in liquor, but
not intoxicated, the prifoner and the deceafed began in idle
fpast to pufh each other about the room. They then-wreltled

ane fall; and foon afterwards played at cudgels by agree-
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Ch. V. § 23. fide, till the prifoner in the cudgel play gave the deceafed 4

What provecation Tmart

way exignnae,

blow on the temple. The deceafed thereupon grew

———— = angty, and throwing away his cudgel, clofed in with the

prilener, and they fought a fhort time in good earneft : but
the company interpofing, they were foon parted. The pri-
foner then quitted the room in anger ; and when be got into
the fireet was heard to fay, ¢ Damnation feize me if I do
not fetch fomething and ftick him;” and being reproved
for fuch expreflions, he anfwered, % YT'll be damped to all
eternity if I do not fetch fomething and run him through
the body.” The deccafed and the remainder of the com-
pany continued in the room where the afftay happened ; and
in about half an hour the prifoner returned, having in the
mean time changed a flight for a thicker coat. The door
of the room being open into the fireet, the prifoner ftood
leaning again{t the door-polt, his left hand in his bofom, and
a cudgel in his right ; looking in upon the company, but not
fpeaking a word. 'The deceafed feeing him in that pofture
invited him into the company; but the prifoner anfwered,
¢ Iwill not come in.”” ¢ Why will you not?” faid the
deceafed. The prifoner replied, ¢ Perhaps you will fall on
me and beat me.” The deceafed affured him he would
not; and added, ¢ Befides, you think yourfelf as good a
man as me at cudgels, perhaps you will play at cudgels with
me.” The prifoner anfwered, ¢ I am not afraid to do fo if
you will keep off your £ifts.” Upon thefe words the de-
ceafed got up and went towards the prifoner, who dropped
the cudgel as the deceafed was coming up to him. The
deceafed tock up the cudgel, and with it gave the prifoner
two blows on the fhoulder. The prifoner immediately put
his right hand into his bofom, and drew out the blade of a
tuck fword, crying, “ Damn you, ftand off or I'll ftab you;”
and immediately, without giving the deceafed time to ftand
off, made a pafs at him with the fword, but miffed him.
The deceafed thereupon gave back a little, and the pris
foner, fhortening the fword in his hand, leaped forward
towards the deceafed, and ftabbed him to the heart; and
he inftantly died. The Judges ata conference in Michael
mas vacation upanimoufly agreed, thac there are in this
cale fo many circumftances of deliberate malice and deep

' revenge
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vevenge on the defendant’s part, that his offence can-
not be lefs than wilful murder. He vowed he would fetch
fomething to ftick the deceafed, to run him through the
body. He returned to the company provided to appearance
with an ordinary eudgel, as if he intended to try fkill and
manhood a {econd time with that weapony but the deadly
weapon was all the time carefully concealed under his coat;
which molt probably he had changed for the purpofe of con-
cealing the weapon. He ftood at the door, refufing to come
nearer, but artfully drew on the difcourfe of the paft quarrel;
and as foon as he faw his brother difpo{ed to engage a fecond
time at cudgels, he dropped his cudgel and betook himfelf

‘to the deadly weapon, which till that moment he had con-

cealed. He did. indeed bid his brother ftand off; but he
gave him no opportunity of doing fo before the firlt pafls was
made. His brother retreated before the {econd, bat he ad-
vanced as faft, and took the revenge he had threatened.
The ciccumfance of the blows before the fword was pro-
duced, which it may be prefumed fuggefted the doubt, did
not alter the cale, nor did the precedent quarrel; becaufe,
all circumftances confidered, he appeared to have returned
with a deliberate refolution to take a deadly revenge for
what had pafled ; and the blows were plainly a provocation
Jought on his part, that he might execute the wicked purpofe
of his heart with fome colour of excufe.

2. But there is another clafs of cafes, where the degree or
ipecies of provocation enters not fo deeply into the merits
of them as in the foregoing: and thofe are, where upon
words of reproach, or indeed any other fudden provocation,
the parties come to blows, and a combat enfues, no undue
advantage being taken or fought on either fide : if death en-
{ue, this amounts to manflaughter. And here it matters not
what the caofe be, whether real or imagined, or who draws
or flrikes firlt; provided the occafion be fudden, and not
urged as a cloak for pre-exifting malice.  For in nocale will
the killing, though in mutual combat, admit of alleviation,
if the fighting were upon malice. Nothing can be more
dangerous or onjuft in matters of this high uature, than to
eftablith material diftinctions upon points which do not enter
into the intrinfic merits of the cafe. ~ Where parties upon a

R : fudden
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Ch V. § 24

P fer fudden quarrel agree to fight, how little does iz matter, as t0

the point of offence, which makes the firft affault; it is often
purely accidental; the guilt conlifis in the pre-conceived
malice or anger againft the party, which induces {o unlaw ful
Defferate duel= an agreement. And therefore where two perfons delibe-
':’E.J\\fk. ch, 31, Yately agree to fight, and meet for that purpofe, and one is
f.21. Killed ; the other cannot help himfelf by alleging that he
:;f[:c},qf:,’ ¥ was firft ftricken by the deceafed, or that he had cften de-
clined to meet him and was urged by importunity, or that
he meant not to kill, but only to difarm his adverfury : for
fince he deliberately engaged in an aét highly culpable in
defiance of the laws, he mufl at his peril abide the confe-
7 Hawk. ¢h 31, quences. And here it may be noted, that where the prin-
£ 31 1Hwe cipal in deliberate duelling would be guilty o1 murder, fo

443, 443 453~

4Blac.Com.109. will his {=cond; and, as fome have confidered, the fecond
11 St Ty 114e
Cofmo Garsons alfo of him who died, becaule the fighting was upon a com-

“r;'oa:; ‘;’P’ pact; though Lord Hale thinks the latter opinion too
Titds 2
1043 Poil, fsg fevere; but he fays, it is a great mildemeanor even in

him,

———

1 1 have before fiated, that in the cafe of mutual combat, in
Equaliy of com- order to fave the party making the firlk affault upon an in.
but necefery 0 [y fficient legal provocation from the guilt of murder, the

B occafon muft not only be fudden, but the party dffaulted
mult be put upon an equal footing in point of defence, at
lealt at the onfet. This is peculiarly requifite where the
attack is made with deadly or dangerous weapons.

Foft. 245, A. ufes provoking language or behaviour towards B., whe

;ct:a‘lsc,'- 455 thereupon firikes him, and a combat enfues, wherein A. is

:;‘1“1;““;;‘4;3 killed ; held manflaughter; for it was a {udden 4EFray, and

£. a7, 28 they fought upon equal terms. But if B. had drawn his
fword and made a pafs at A., whole fword was then undrawn,
and therenpon A. had drawn and a combat had enfued, in
which A. hat been killed ; this would have been murder,
For B, by making his pals while his adverfary’s {word was
undrawn fhewed that he fought his blood; and A.’s en-
deavouring to defend himfelf, whieh he had a right to do,
will ngt excufe B. But if B. had firlt drawn, and forborne
till his adverfary had alfo drawn, it had been po more than
manflaugheer,

Mawgridge,

Of Homicide
{From Tranfport of Paffion, or Heat of Blood).

Mawgridge, upon words of anger, threw a bottle with
gtcat force at the head of Mr. Cope, and immediately drew
his {fword. Mr. Cope returned a bottle at the head of Maw-
gridge, which it was lawiul for himn to do in his own defence,
and wounded him ; whereupon Mawgridge flabbed Cope;
which was ruled to be murder. For Mawgpridge in throw-
ing the bottle thewed an inzention to do fome great mifchief,
and his drawing immediately fhewed that he intended to
follow up his blow.

And upon the {fame principle it feems to me that Ford’s
cafe, as reported, might be defenfible ; who being in poflef-
fion of aroom at a tavern, feveral perfons infifted upon
having it, and turning bim out, which he refufed to fubmit
to: thereupon they drew their fwwvards upon Mr. Ford and
his company, and Mr. Ford drew his fword and killed one
of them; which was adjudged juftifiable homicide. Now
though the aflailants waited till Mr, Ford had drawn his
{fword, which dozs by no means appear; yet if more than
one atracked him at the fame time [and 25 he was the only
one ‘of his party who {eems to have refilted, it is prebable
enough that fuch was the cale]; with great deference to
thofe {(#) who have doubted the law of this cafe, the deter-
mination feems to be maintainable. I on fuch an aetack
Mr. Ford had been killed, it would clearly have been mur-
der : and therefore it may be prefumed that the memorandum
in the margin of the reporter, and the quxre by the com-
mentator, muft have been made on the ground of the reafon
fuggefted in the margin of Kelyng for the judgmen,
namely, that the killing by Mr. Ford in defence of his own
poffeffion of the rosm was juflifiable, which under thofe circum-
ftances may be fairly queftioned. On that ground indeed
it might huve been better ruled to be manflaughter.

The cafe will not be varied if, on any fudden guatrel,
blows pafs, without any intention to kiil or injure another
materially ; and in the courfe of the feufle, after the parties
are heated by the eomeﬂ:, one kill the other with a deadly
weapor.

{#) Mr. Jufticf Foftér in citing this eafe, §. 274, bas jata quere to it and in
the margin of Kelyag there 15 8 Dxcavrandwm to inquive of it
Rz _ Three
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Three Scotch foldicrs were drinking together in a publie¢
houfe; fome ltrangers in another box abufed the Scotch na-
tion, and ufed feveral provoking expreflions towards the
foldiers ; on which one of them, the prifoner, firuck one of
the ftrangers with a fmall rattan cane, not bigger thana
man’s fittle finger. The firanger went out for affiftance;
and in the mean time an altercation enfued between the
prifoner and the deceafed, who then came into the room,
and whe, on the prifoner’s offering to go without paying his
reckoning, laid hold of him by the collar and threw him
againft a fettle. The altercation encreafed; and when the
foldier had paid the reckoning the deceafed again collared
him, and fhoved him from: the room into the paflage,
Upon this the foldier exclaimed, that he did not mind kill-
ing an Englithman more than eating a mefs of crowdy,
The deceafed, affited by another perfon, then violently
pufhed the foldier out of the houfe: whereupon the latter
inftantly turned round, drew his fword, and ftabbed the
deceafed to the heart: adjudged manflaughter,

William Snow was indi@ed for the murder of Thomas
Palmer. The prifoner, who was a fhoemaker, lived in the
neighbourhood of the deccafed. One evening the prifoner,
who was much in liquor, pafled accidentally by the houfe
of the deceafed’s mother, near which the decealed was at
work, had a quarrel with him there, and after high words
they were going to fight, but were prevented by the mo-
ther, who hit the prifoner in the face and threw water
over him. The prifoner went into his houfe, but came
out in a few minutes, and fet himfclf down upon a bench
before his gate, with a fhoemaker’s knife in his hand,
paring a thee.  The deceafed on finithing his work, re-
turned home by the prifoner’s houfe, and called ont to him
as he paffed, ¢ Are not you an aggravating rafcal ? The
prifoner replied, ¢ What will you be when you are got
from your mafter’s feet 7 on which the deceafed took the
prifoner by the collar, and dragging him off the bench,
they both rolled into the cartway. While they were flrug.
gling and fighting, the prifoner underneath the deceafed,
the latter cried out, * you rogue what do you do with that
knife in your hand,” and caught at his arm to fecure it;

G but
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but the prifoner kept his hand ftriking about, and held the Ch.V. §z26.
deceafed fo hard with his other hand that he could not get 7" e/eombat.
away, The deceafed, however, at length made an effort

to difengage himfelf, and during the ftruggle received the

mortal wound in his left breaft, having before received two

flight wounds. The jury found the prifoner guilty of mur-

der. But judgment was refpited to take the opinion of the

judges; who [in the abfence of De Grey C. J.] were una- Micheclmasterm
rimoufly of opinion that it was only manflanghter, They 1726
thought that there was not (ulficient evidence that the PTi= Serjt. Fofters
foner lay in wait for the deceafed, with a malicious delign Ms.
to-provoke him, and under that colour to revenge his for-

mer guarrel by ftabbing him ; which would have made it

murder. On the contrary he had compofed himfelf to

work at his own door in a {ummer’s evening; and when

the deceafed paffed by neither provoked him by word or

gefture. The deceafed began firlt by ill language, and
afterwards by collaring and dragging him from his feat,

and rolling him in the road. The knife was ufed openly

before the deceafed came by, and not concealed from the
byftanders; though the deceafed in his paffion did not per-

ceive it till they were both down. And though the prifoner

was not juftifiable in ufing fuch a weapon on fuch an occa-

fion, yet it being already in his hand, and the attack upon

him very viclent and fudden, they thought it only amounted

to manflaughter ; and he was recommended for a pardon.

In this as in the cale of malice prepenfe and exprefs, if _ $27-

. . tre blowo fna
the blow intended for one would in law only have amounted terded fir ore

to manflaughter, it lwili ﬁiH be the fams, though by mif- .?:fﬁs.o:;:-wm
take or accident it kill another. 1 Hawk. ch, 31,

. 1 f. 44. ante, .17,

A quarrel arifing bctwe:en fome foldiers and a number of B::m,s ey 7
Keelmen at Sandgate, 2 violent affray enfued, and one of 1-76, Ms.

. : . . Crawn Caf, Ref,

the foldiers was very much beaten. The prifoner, a foldier, Leach, 151.85.C.

who had before driven part of the mob down the flreet with Foit. £45.8.C.

his fword in the fcabbard, on his return, feeing his comrade

; ._ thus ufed, drew his {fword, and bid the mob ftand clear,

faying he would {weep the Rreet; and on their prefling on
him he ftruck ar them with the flat fide, and as they fled
purfued them. The other foldier in the mean time had

R3 gor
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OELL ‘,i:;; . get sway, and when the prifoner returned he afked whether

s they had murdered his comrade; and being feveral times
2gain affanited by the mob, he brandithed his {word, and
bid them keep off. At this time the deceafed, who from his
drefs might be miftaken for a keelman, was going along
about five yards from the prifener; but before he paffed
the prifener went up to him and ftryck him on the head
with the fword, ef which he prefently died. This was
halden manflaughter : it was not. murder as the jury had
found, becaufe there was a previous provocation, and the
bloed was heated jn the contelt : nor was it in felf-defenee,

Fokt. 27%. becaufe there was no inevitable neceflity to excule the kil
ing in that manner. ’

Pok. f, 54- &¢I {hall have occafien to confider hereafter, in what cales
the party, retreating from 2 combat before a mortal {iroke
given, fhall be faid to kill his affuitant afterwards in felf=

defence.
§ 28. 3. Ars to cafes falling within the flatute of fabbing.
}fjgﬁ;m o Where death happens from heat of blood under particu-

Y Jac- 1,5 8. lar cireumftances, the party killing may be indiéted upon
the ftat. 1 Jac. 1. e. 8., cemmonly cailed the fatute of
fiabbing, which oufts the offender of clergy in certain cafes

o, 243. therein Ipecified. This ftatute was made, as Lord Bacon
on rnether otcafion exprefles himfelf, upon the fpur of the
timee, on account of the quarrels between the Englith and
Scotch upon the firlk union of the two craws, and in order
so obviate the inconvenience arifing from the compaffion of
juries, who were spt to conlider that to be a pwvoc_a:iop
for extenuating murder which was not fo in law1 a provis
fion altogether wnneceffary, as the common law had already
fully provided for every cale of aggravation againft which
shis fatute was principally levelled. But whatever incon-
venientes wight bave happened from purfuing the literal
conltruttion of the ftajute, few, if any, can ¢nfue from ths

Ld. Motey's  ineerpretition which has been given of it.  ¥or it was agreed

Thneh 0. by the judges in Lord Morley's cafe, that this ftatate was

5 Fat-295 only declaratery of the eommou faw s and Mr. Juflice Fof-

2:;,.18'?&;?' ter in commenting upon it has, in conformity with other

1‘{‘3’;:, :;;15“’ opinians, deelared that wherever the defendant is indiéted
) at
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at common law aud ulfo upon the fatute, the queftion moft Ch.V.§28.
worthy of confideration is, Whether the falt upon the evi- f,-f,:f'"gﬁ“'
dence be murder at common law or not? In all cales of
doubt, therefore, the conftrulion upon the ftatute ought to Sec the cad of
be in conformity with the benign principles of the common the next feftion:
law. And all circumftances which at common Iaw will

ferve to juftify, excule, or alleviate, in a charge of murder

have always had their due weight in profecutions grounded

on the tatute.

The words are,  Every perfon and perfons who fhal] ? Jee- 1. c &
ftab or thruft any perfon or perfons that hath not then ;‘31".":.“:1,
% any weapon drawn, or that hath not them firft fisicken 20d36Ca-4b
¢ the party which fhall fo ftab or thrnft, fo as the perfon or o

« perfons fo Babbed or thruft fhall thereof die within fix

* months then next following, although it cannat be proved

¢ that the fame was dune of malice aforethought 5 yet the

¢ party {0 offending, and being thereof convifked by verdict,

¢ confeflion, or otherwife, according to law, fhall be ex~

% cluded from the benelit of clergy, and fuffer death as in

« cafe of witful murder.” With a provifo, ¢ that the aft

fhall not extend to cafes of felf-defence, misfertune, or in

any other manner than as aforefaid ; nor to any perfon who

thall commit mzoflanghter in preferviog the peace, or chaf-

tiling or correfting his child or fervant.”

1. The firlt quellion to be confidered is, Who fhall be § 20,
intended by € every peifon and perfins who fhall ftab,” &c. The farute ex-
The rigour of the ftatute is confined to the very perlon flab- ::::,;::,;::Mm
bing or thrufting, and does not extend to others aiding and 1 Hale, 468,
abetting him. And therefore where Welch and five others ;3;1;,5;44
were indicted (16 Car.) on this flatute for the death of JiI0 4%
Swinnerton ; becaufe it did not appear upon the evidence @ 7.
which of them made the thruft, they being all prefent, they
could only be convited of manflaughter at common law,
and had their clergy. Neither are there any acceffaries
within this ftatute,

2. Asto what fhall be intended to be a fab or 2hrufl e a pas o
within the meaning of the ad; the thrufting with a faff ‘0
or any other blunt weapon feems withia it. So {hoot- Foi.go0r
jng with firc arms, or {ending an arrow out of a how, ora

Ry _ ftone



|
ot
(o]

Ch. V. §ag.
Sratute of flab-
ﬁi-g.

1 Hawk, ch. 30.
1. &,

Y4 Jiness 432,
Tiewman’s cafe,
.B.O&, 2,

Avry MS, Den-
to1 and Chapple.
MS, Lursiet, g8,

A pevfon armed
iv el of the party
Lilled af the time
teses the cafe omt
£f ok flarare.
tiacknzr’s cafe,
v s b7,

Ante, L 2o,

\f tha party
i d e arweed ot

iy :5ﬁgrnbc
rearzal Frobe.
Hunzer's cafe,
2 Lev. 2355,

Of Homicide
(From Tranfport of Paflion, or Heat of Blood).

ftone from a fling ; or ufing any devife of that kind bolder in '

the hand of the party at the inflant of difeharging it. 'Though
indeed Lord Hale puts a quzre to the cafe of a piftol or 2
blsw with a fword or {taff, becaufe Juflice Jones denied it:
and Hawkins fays that killing a man with a hammer or the
like cannot come preperly under the notion of thrufting or
ftabbing. But certainly where the weapon is delivered out
of the hand at the time the ftroke is given, as in Williams’s
cafe, where 2 hammer was caft; or as in Newman's cafe,
where the point of 2 {fword was thrown at 20 yards diftance;
it has been thought with ftrit propriety net to come under
the terms ¢ thryf” or © flab”

I would alfo add, that the ftab or thrult ought to be
made with a weapon or inftrument from whence danger was
likely to enfue.

3. ¢ Any perfon or perfons that hath not then any wea-
pon drawn,” &c. has been properly helden to extend to
any other perfon alling in concert upon the fame defign
with the party killed. And therefore in Buckner’s cafe,
who was indi¢ted on the ftatute for killing Horwood, it
appearing that Horwood and another man had come to
Buckner’s lodgings, and that the other man had flood with
a fword undrawn at the door to keep Buckner frem going
out till they might bring a bailiff to arreft bim for a debt
due to Horwood ; and that upon fome altercation between
Buckner and Horwood, the former had ffabbed him with a
dagper which he took out of his pocket; a majority of the
court held it not within the f{tatute, the intent of which
was to provide againlt fudden killing, which that was not;
there being a previous trefpafs and imprifonment. And
they held that if two affault a third perfon, and one of
them ftrike him, and he kil the other who did not firike,
he is not within the ftatute, for it is the affault and ftriking
of both,

4. It has been doubted upon the words ¢ not having then
a weapen drawn,” whether ¢ 2ben” were to be confined to the
inftant the fab war given, or whether it related to the whole
time of the combat? In Hunter’s cafe the judge’s were
divided in opinion upon it. The circumftances were thefe :
upon mutual words of reproach between Hunter-and De

Loy

Of Homicide
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Loy the former firuck the laster with his hand : thereupen
De Loy attempted to draw his dagger at Hunter, but being ;
prevented by the company prefent, he threw a pot at Hun-
ter and miffed him : on which Hunter gave De Loy the
mortal wound with kis {word. Thofe who were for the
conviétion admitted the pot to be a weapon drawn as long
as it was in De Loy’s hand ; but thought that after he had
thrown it out of his hand without hart done, and was after-
wards ftabbed, the cafe fell within the fiatute. On the
other band it was maintained that the word ¢ rken’” referred
to the time of the fighting or controverfy and not to the imme-
diate inftant of the wounding. And they thought it un-
realonable that one having a weapon drawn at one time
during the controverfy, and having done ail the mifchief he
could with it, fhould be within the proteClion of the flatute
which was made to prevent the fudden killing of men with-
out provocation or defence. And they compared it to the
cafe of two who are fighting, and one lets fall his fword,
or it is beat out of his hand, and he is then killed ; which
cafes they conceived could not be brought within the fta-
tute. And it feems that the latter opinion being more con-
formable to the principles of the common law, ina cafe
where the meaning of the ftatute is at lealt doubtful, is moft
to be relied on ; more efpecially as the priloner in the above
cafe finally had his clergy. Allo, according to Hawkins,
the difcharging a piftol, or throwing a pot or other dangerous
weapon at the party, feems within the equity of the words
$¢ baving a weapon drawn,” It appears upon the whole that
if the party killed be at any one inftant of time during the
coutroverfy out of the proteltion of the flatute, between
which time and the time of receiving the mortal wound the
common law would 2llow for the prifoner’s blood continuing
to be heated, the cale will not be governed by that ftatute.

5. It remains further to be conflidered upon the lalt men-
tioned words of the ftatate, what thall be faid to hbe ¢ 3a
aveapont dratwn?” as to which an ordinary cudgel or other
thing proper for defence or annoyance in the hand of the
party has been holden fufBicient to take the cafe out of the
ftatute,
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This muft equally govern the cafe of a fword in the feab-

f:;m !f!:r serd, and it extends alfo to a candleftick or pot; butnot to a
£ fmall riding red ar zane fuch ar could not probably do borm

N—————————

Sty. 468. and therefore what is fzid by Glyn, C.]. in the cafe in Styles,
jlev.2s6.  thata tobacco pipe had been adjudged a weapon drawn, may
perhaps admit of gqyeftion,

Ablows given st 6. But principally it is to be confidered, whether by the

:;-::::‘?E;i:‘h words  nor having fir/f firicken the party” killing, be meant

takes the cafe MOt hawing given the firft blew in the aﬂ’ray, or only, zot hav-

g;?:dﬂ:::fr:, ing ftruck before the mortal wound was given. Now though
W. Jones, j40. the former opinion prevailed in Byard’s cafe, with the dif-
fent of ouly one judge who adhered to the latter conftruc-

tion ; yet that cafe bas been confiderably thaken fince, when

the view and fpirit of this ftatute has been more fully fifted

Skin, 668, and underftood- And indeed Lord Holt and Mr. Juftice

Foft gor. Fofter are firongly of opinion, that in the above infiance,
not only the fpirit but the obvious meaning of the words was

4Biac. Co.  Perverted.  And Mr. Jultice Blackftone fays that if the de-

195 4 ceafed had firuck at all before the mortal wound given,
though the ftabber had given the firlt blow, it feems the
better opinion that the cafe is not within the flatute: and

‘H"'h <h. 30. Hawkins is exprefsly to that effet. It may alfo be worth
confidering, whether the above-mentioned words, ¢ having
firk ffricken,” &c. mean any thing more than having firlt
affauited, &c., and therefore whether the attempt to ftrike,
being in Jaw an affault and equivalent to an aénal ftriking,
is not equally within the plain intent of the aét as the firoke
itfelf; in which cafe many of the difficulties which have
occurred upon the conftruction of the words, * not having
¢ then any weapon drawn,” might have met with an eafier
folution under this part of the a&l; though they feem to

Sty. 468. have been otherwife underftood by Glyn, C. J.

Exceptions. Laftly, The exceptions introduced into this ffatute are to
be adverted to: thefe are of felf-defence, mif-chance, or for
preferving the peace, or chaftifing the parzy’s child or fer-

Foft. 208. vant, But other cales coming w:thm the letter of the adk,
and not covered by any of thofe exceptions, have very rlghtly

Ante,f.z0,  been adjudged not to be within the meaning of it. Such is
the cale of an adulterer ftabbed by the hufhand in the aét of

$ty. 469, adultery; or where a man kills 2 thief who affaults his houtf.;:

¢
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S
where an officer puthed abruptly and violently into a gentle- 5;!;“

man’s chamber early in the morning, in order to arreft him, ————
not telling his buinefs, or ufing words of arreft; and the fﬁﬁ’:;;,
gentleman, not knowing that he was an officer, under the

firit furprize, took down a fword that hung in the chamber

and ftabbed him; this was ruled manflaughter at common pop. £ ¢s.
law, though the defendant was indi¢ted on this ftatute ; for

from the officer’s behaviour the defendant might reafonably

have apprehended that he came to rob or murder him, Per-

haps there were circumftances in that cafe not mentioned,

which might reafonably induce fuch a fufpicion, and raife

fuch a fear as might fali in conftzntem virum. Upon an ypie, g3 474.
outcry of thieves in the night, a perfon, whe was concealed ide thiscale
in a clofet to efcape the. obfervation of the family, but no ;t;f:‘,t;:m
thicf, was in the hurry and furprize tabbed in the dark: this

was confidered as an innocent miltake, and ruled to be ho-

micide by mifadventure. It will fuflice after thefc examples

to conclude chefe obfervations on the {taruie with the Sty. 467
opinion delivered by Glyn C. J. in Bnckner’s cale, that in ‘;l::';o';; 3 x
order to bring a cafe within the meaning of the aft zhere for the form of

. diGment
ought to be malice, . '(;l; fawte.

the one is manflaughter, the other juftifiable homicide. So SNV p }J—

4 How long the low will allow for the blood continuing § 30,
beated under the circumflances; and what fhall be confidered as Dwretion of

evidence of its having cooled. P}f‘nﬁ:::.f. 194

In every cafe of homicide, how great foever the provocz- pou, 2g6.
tion may have been, if there be a {ufficient time for the paffion
to fubfide and for reafon to interpofe, fuch homicide will be
murder. Therefore in the cafe of an adulrerer before men.- Ante, f. ac.
tioned. if the hufband kill him deliberately and upon revenge
after the fa&t and fufficient cooling time, the provocation
will not avail in alleviation of the guilt. Poifoning, being Asre, f. 12.
an aét of deliberation, always thews malice. 1Hale, 4550
With refpet to what interval of time fhall be allowed for Gener! raies of
pallion to fubfide, it is much eafier to lay down rules for Mmym
determining what cales arc without the limits, than how fay  Pott.
exally thofe limits extend, It muft be remembered, thar
in thefe cafes the immediate objelt of inquiry is, whether
the [ufpenfion of reafon arifisg from fudden paffion contin
nued
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nued from the time of the provocation received to the very

inftant of the mortal ftroke given . for if from any circum~
ftances whatever it appear that the party reflected, delibe-
rated, or cooled, any time before the fatai firoke given; ot if
in legal prefumption there was time or opportunity for cool-
ing 5 the killing will amount to murder; as being attributable
to malice and revenge rachet than to human frailty. And it
has been fhewn that fuch malice will be prefumed, even
though the act be perpetrated recently after the provocation
received, if the inftrament or manner of retaliation be greatly
inadcquate to the offence given, and cruel and dangerous in
its nature : becaufe the law fuppofes that a party capable of
acting in fo outrageous a manner, upon a flight provocation,
muft have entertained at Jeaft a general if not a particular
malice, and have before determined to inflict fuch vengeance
upon any pretence that cffered,

I will confider thortly fome other gemeral circnmitances
which amount to evidence of malice, in difproof of the par-
ty’s having alted uvader the influence of paflion only, Thus,
if between the provocation received and the firoke given he
fall into other difcourfe, or diverfions, and continue fo en-
gaged a reafonable time for cooling; or if he take up and
purfue any other bufinefs or defign, not conneéted with the
immediate object of his paffion, nor fubfervient thereto, fo
that it may be reafonably fuppofed that his intention was
once called off from the fubjet of the provocation. Again,
if it appear that he meditated upon his revenge, or unled any
trick or circumvention to ¢ffedt it; for that thews deliberation,
which is inconfiftent with the excufe of fudden paficn, and is
the ftrongeit evidence of malice. It may be further obferved
in refpet to time, that in proportion to the lapfe thereof
between the provocation and the firoke, lefs allowance ought
to be made for any excefs of retaliation, either in the inftru-
ment, or the manner of it.  In Rowley’s cafe before men~
tioned, if, alter running three quarters of a mile, he had
killed the boy who beat his fon with an hedge-flake or other
dangerous weapon, it would undoubtedly, zccording to M.
Juftice Fofler, have been murder.  The mere length of time
intervening between the injury and the retaliation aids very
miuch the prefumption of malice in law; for that is in fome

eafles

OF Homicide
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. €afes evidence in itfelf of deliberation, Therefore, though

if upon a fudden quarrel the parties agree to fight upon the
fpot; orif not having their weapons there, they prefently,
without any other matter intervening, fetch them and go
into the field and fight ; and one fall, it will be bot man-
flaughter: yet if they appoint to fight the next day, or even
upon the fame day at fuch an interval of time as that the
paflion might have fubfided ; or if, before any blows paffed
or words of anger, they agree to fight at a more convenient
place, or the fight otherwife appear to be upon deliberation,
and death enfue; it will be murder. ‘

Major Oneby was indicted for the murder of Mr. Gower;
and 2 fpecial verdi®t was found, ftating, that the prifoner
being in company with the deceafed and three other perfons
at a tavern in a friendly manner, after fome time began
playing at Hazard ; - when Rich, one of the company, afked
if any one woeld {ct him three half crowns; whereupon the
deccaled in 2 jocular manner laid down three halfpence,
telling Rich he had fet him three pieces; and the prifoner
at the fame time fet Rich three half crowns, and loft them
to him. Immediately after which the prifoner in an angry
manner turned about to the deceafed, and faid, # war an im-

pertinent thing to fet balfpence, and that ke war an smpertinent

puppy for fo doing; to which the deceafed anfwered, whoever
zalled bim fo was a rafeal.  Thereupon the prifoner took up
a bottle, and with great force threw it at the deceafed’s
head, but did not hit kim, the bottle only bruthing fome of
the powder out of his hair. The decealed in retorn imme-
diately toffed a candleltick ot bottle at the prifoner, which
miffed him ; upon which they both rofe up to fetch their
Iwords which then hung up in the room, and the deceafed
drew his fword ; but the prifoner was prevented from draw-
ing his by the company: the deceafed thereupon threw
away his [word ; and the company interpofing, they fut down
again’ for the fpace of an hour. At the expiration of that
time the deceafed faid to the prifoner, we have bad but Twards,
but you were the aggrefor 3 but I think awe may pafs il over;
and at the fame time offered ‘his hand to the prifoner, who
made anfwer, No, damn yous, T awill bave your blood.  After
which the reckoning being paid, all the company except the

prifoner
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prifoner went out of the room to go home; and he called
to the decealed, faying, Young man come back, 1 bave fomething
fo fay to you : whereupon the deceafed returned into the
room, and immediately the door was clofed, and the reft of
the company excluded ; but they heard a clathing of fwords,
and the prifoner gave the deceafed the mortal wouad. It
was alfo found, that at the breaking up of the company the
prifoner had his great coat thrown over his thoulders, and
that he received three flight wounds in the fight ; and that
the deceafed being afked upon his death-bed whether he re.
ceived his wound in a manuer among fwordmen called fair,
anf{wered, I think I did- Tt was further found that from the
throwing of the bottle there was no reconcilistion betaween the
prifoner and the deceafed. Upon thefe falts all the Judges
were of opinion that the prifoner was guilty of murder; he
having ated upon malice and deliberation, and not from
fudden paffion. It muft, I think, be taken upon the falls
found in the verdiét, and the argument of the Chicf Juttice,
that after the door had beeu fhut the parties were upen an
equal footing in point of preparation beforc the fight began
in which the mortal wound was given. The main peint then
on which the judgment turned, and fo declared to be, was
the evidence of expreft mualice, after the interpofition of the
company, and the partics had all fat down again for an hour,
Under thofe circumftances the Court were of opinion that

the prifoner had had reafonable time for cooling : after which,

upen an offer of reconciliation from the deceafed, he had
made afe of that bitter and deliberate expreffion, that be
avsuld have bis blood.  And again, the prifoner remaining in
the toom after the reft of the company retired, and calling
back the deceafed by the contemptuous appellation of young
man, on pretence of having fomething to fay to him, altoe
gether thewed fuch ftrong proof of deliberation and coolnels
as precluded the prefumption of paffion having continued
down to the time of the mortal ftroke. Though even that
would not have availed the prifoner under thefe circum-
fiances ; for it muflt have been implied, according to Maw-
gridge’s cafe, that he afled upon malice ; having in the firit
inflance, before any provocation received, and without wara-

3 g
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ing or giving time for preparation on the part of Mr. Gower,
made a deadly affauit upon him.

In like manner any circumitance which fhews deliberation
ot refletion rebuts the prefumption of pafion. As in
Bromwick’s cafe, who was indifted for aiding and abetting
Lord Motley in the murder of Haltings : it appearing that
when the quarrel happened at a tavern, Lord Morley objedted
to fighting at that time on account of the difadvantage he
fhould have by reafon of the height of his fhoes; and pre-
fently afterwards they went into the field and fought:
this was relied on, as fhewing that he did not fight in the
firtt paffion.

11T, Homicidein the Profecution of fome A% or
Purpefe criminal or unlawful in itfelf; where-
in Death enfues collaterally to or befide the
principal Intent.

11ay, colisterally to or befide the principal intent, in order to
diftinguifh this kind of homicide from that before treated of
under the general head of malice aforethought, where the
immediate and leading purpole of the mind was deftruction
to another.

And firft it is principally to be obferved, that if the aét on
which death enfue be malum in fe, it will be murder or man-
flzughter according to the circamftances : if done in profe.
cution of a felonious intent, however the death enfued againft
or befide the intent of the party, it will be murder: but if
the intent went no further than to comnut 2 bare trefpafs,
it will be manflaughter. As where A. fhoots at the poultry
of B., and by accident kills a man : if his intent were to fteal
the poultry, which muft be colle@ed from circumftances, it
will be murder, by reafon of that felonious intent: but if it
were done wantorly and without that intent, it will be barely
manflaughter, A, whips an horfe on which B. is tiding;
whereupon the hotle fprings out and runs over a child and

kills ft: this is manflaughter in A., but mifadventare
in B. '

By
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By the ftatute 2t Ed. 1. de malefaltoribus in parcis, ¢ if
a forefter, parker, or warrener, find any trefpaficrs wan.
dering within his liberty, intending to do damage therein,
who will rot yield after hue and c¢ry made to ftand unto
the peace, but do continue their malice, and difobeying the
king’s peace, do flee or defend themfelves with force and
arms; if fuch parker, &e. or their afbftants, kill fuch of.
fenders in arrefling or taking them, they thall not be troubled
for the fame, nor fuffer any punithment.”  But they cannot
kill perfons who come to take only decayed wood,  And if
fuch offenders as are mentioned in the {tatute kill the keeper,
&c. it will be marder in all; although it appear that the
keeper ordering them to ftand affauited them firft, and that
they fled and did net turn dll one of the keeper’s men had
fired and hurt one of their companions. By ftat. 3 & 4
W. & M. owners of deer in any inclofed land, or any per-
fons under them, may refilt offenders in like manner as in
ancient parks. And by ftat, 4 & § W. & M. lords of
manors, or any others authorized by them as game keepers,
may refilt offenders in the night within their refpediive
manors or royalties, in the fame manner and with equal
indemnity as if the fadt had been committed in any ancient
chafe, &c¢.

Upon the trial of Mr. Annefley and Redding in 1742
fome doubt was intimsted, whether an affiftant to a legal
game keeper could juftify feizing 2 fithing net under the
flat. 4 & § W. & M. ¢ 23. {. 5., and whether the autho-
rity were not perfonal.  But without confidering that quef-
tion, it is fufficient to obferve that that cafe did not turn
upon the claufe in the aét above recited, which has exprefs
reference to the powers given by the ftat. 21 BEd. 1.5 and
that {ftatute extends in terms to alhflants,

He who voluntarily, knowiagly, and unlawfully intends
hurt to the perfon of another, though he intend not death,
yet if death enfuc, is guilty of murder or manflaughter
according to the circumftances. As, if A, intcnding to
beat B. happen to kiil him, if done from preconceived
malice, or in cool blood upon revenge, it will be 1o a}.lc-

viation

[P PR ——
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viation that he did not intend all the mifchief that followed:
if without fuch motives, but upon an unlawful occalion, as
in public prize fighting, it will be manflaughter. So, if 2
large ftone be thrown at one with a deliberate intent to hurt,
though not to kill him, and by accident it kill him or any
other; this is murder. But the nature of the inftrument,
and the manner of ufing it, as calculated to produce
great bodily harm or not, will vary the offence in all fuch
cafes. And the like rule holds where the inftrument is
levelied indiferiminately at ary perfon on whom it may
happen to light.

So if one be doing an unlawful a&, though not intending
bodily harm to any perfon; as throwing a ltone at another’s
hotfe ; if it hit a perfon and kilt him, it is maoflaughter.
Yet in fuch cafes it feems that the guilt would rather depend
on one or other of thefe circomftances, either that the a&
might probably breed danger, or that it was done with z
mifchicyous intent. ' '

The above rule governs all cafes where divers perfons
refolve generally to refift 2l oppofers in the commiffion of
any breach of the peace, and to cxecute it with viclence, or
in fuch a manner as naturally tends to raife tumolts and
affrays; as by committing a violent difleifin with great
numbers, or going to beat a man, or rob a park, or ftand-
ing in oppofition to the fheriff’s peffe.  Tor' they mult at
their peril abide the event of their aftions who wilfully en-
gage in fuch bold difturbances of the public peace. In fuch
czies the law adopts the prefamption of fact that they came
with intent to oppofe all who {hould hinder them in their
defign. . '

And in all fuch inftances, whether the breach of the
peace were fudden or premeditated, not only officers but
even private perfons may interfere to fupprefs the riot,
giviqg notice of {uch their intention; and much more may
they defend themfelves: and if in fo doing they kill any of
the rioters, if they could nor otherwife accomplifh their
purpofe, it will be juftifiable, And the killing of any per-
fon fo interfering by any of the tioters would be murder
in all who took part in the faét or abetted thereto.

5 ' Several
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Several perfons were engaged in a fmuggling tranfattion;
and upon an attempt to oppofe their defign by the king’s
officers, one of the fmugglers fired a gun, and killed ene
of his accomplices. It was agreed by the Court, that if the
gun were dilcharged at the king’s officers in profecution of
the original defign, which was a fa& to be found by the
jury, it would be murder in them all, althouzh one of the
accompiices happencd to be killed. But if done intention-
ally and with deliberation againit the accomplice from anger
or fome precedent malice in the party firing, it would be
wurder o him only. In order, therefore, to affedt the
prrticufar cafe by the general purpofe in view at the time
the death happened, the Lilling muft be in purfuance of
fuch unlew{ul purpole and nct cotlateral to it.

So where the prifoners were hired by a tenant to carry
away his goods to prevent a diftrefs, and went armed with
bludgeons and otier offenlive weaponsy and the landlord
affifted by others attempred to prevent it; and in the vio-
lence of the affray, after the conftable had in vain attempted
to difperfe them, 2 boy ftanding at his father’s door, who
took no part thercin, was kilied by one of the company
unknows ; ol C. J. and Pellexfen C. J. held it murder in
2!l the party, by reafon that the prifoners came armed with
offenfive weapons, and in a riotous way, and that they
perfifted in the afiray afier the conflable had interfered to
put a flop to it.  Bur the majority of the judges held, that
as the boy was unconcerned in the affray, the killing of
him could not be impuied to the reft, who were merely
engaged in the general affray, That he could not be deemedt
an oppofer of the party, fo as to make him an objedt of
this contention; and that they could ne more be faid to
have abstted the killing of him than if one of the company
had kiiled 2 perfon looking out of a window.

The reafoning of the majority in the above cafe feems to
have proceeded upon the defe&t of any evidence to thew,
that the {troke by which the boy was killad was either
levelled at any of the eppofing party but had hit him by
miftake, or was levelled at him upon the fuppofition that
he was ore of the opponents; for otherwile it {eems that
in either of thofe cafcs the fame guilt would have attached

: zpon

S,

Gf Hom:cide

{(In the Profecution of fone sther unlawful Ad).

upon all who were concerned in the f{ame defign with the
firiker as upon rhe ftriker himfelf.  For if the aél or defign
be unlawful and premeditated, and drath happen from any
thing done in the profecution of it, it is clearly murder in
all who take part in the fame tranfadtion. In the above
cafe the two Chief Juftices were of opinion, in which the
others did not differ from them, thac though the moving of
the goods might be lawlul, yet the continuing of the party
together after the conflable had ordered them to difperfe
wis unlawful: and befides, that the great numbers who
were thus affembled, and the unefual weapons they were
armed with, did alfo make the afimbly unlawful.  Perhaps
the more corre@ method would have been for the jury to
have found the faft one way or other, whether the ftroke
which killed the boy were or wera not aimed at any of the
affatlants, or levelled at him mifiaking him to be {uch.

But in order to make the killing, by any, murder in all
of thofe who are confedersted together for an uulawful
purpofe, merely on account of the unlawfui alt done or in
contemplation, it muit happen during the actaal firife er
cendeavour, or at lealt within fuch a reafonable time after-
wards as may leave it probable that no freth provocation
intervened,

A. with 30 others entered with force into B.’s houfe and
ejected him and his family. On the night of the third day
after, B. and 2¢ others came with weapons with an intent
to re-enter, and one of them calt fire into a thatched Loufe
adjoining to the manfion; whereupon one of As party
fired a gan and killed one of B.’s party, the reft of whom
vetired, and A.’s party continued in poffeflion feveral days
after.  This was ruled manflaughterin A. and his company,
becaufe their entry and force was illegal 5 but not murder,
becaufe there was a {udden provocation. It appears from
one paflage in Hale that A’s entry was upon a claim of
title, and not as an avowed wrong doer: for otherwife it
ctan hardly be conceived how his tortious defence of that,
which he had violently ufurped fo recently before from the
acknowledged owner, could in any fort extenuate the homi=
cide committed in confequence of it. B. had an undoubted
right to refift at all hazards the attempt of A. to turn him

52 out
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BCh-}"} § 54 out of his manfion; and while the ufurpation was yet recent at Sports).
CONfEderadiy. . . . . -
’ V' had a tight to endeavour to reinftate himf{elf in the pofleffion

* which he had jult loft. It feems to have been fo much a tion of bodily huran to any pesfon, and ’:’f;”g_ﬁ"opf" canition t» pre- GCr:”‘}’Pj-,:;ﬂ
continuation of the fame tranfaélion, that if B, had regained - vent danger, u"f‘“t""_m‘dy happ.ens to kill anotrher, fuch a&t '
his pofleffion he could not have been indidted for a forcible ' Emt‘)un;s]o'nlfy Trffh‘omlc;df_ be"“radVCflturc: I‘ht: act mult Anie, i 31, 320
entry; and though poflibly it mipght be doubtful whether de -Aawla 'ﬂ or ]l it be uelawful, the cafe will be either mur-
ke would have been juftified in killing any of A.'s party in r:r{;)r‘n:a;: ‘:;g “er'{ 1‘15_“‘:*5 l.hewaunder the .]“& head. 1t
the attempt after having once lolt the pofliflion for near th:n :h‘: lreaii?nz;:;; ;nc‘:n“onroi %Z"“L[];’Odéii’d}[lafmi for
three days; yet undoubtedly fo recent and grievons a pro- 8 I)' neach confifered abltractedly, would
vocation would have reduced the offence to manflauphter at be 1o more than 3 mete El‘“al‘ or pretence, and confrquently
lealt. But if A. were a mere wrong doer, there does not would avail noting. The ack 'muﬂ alfo be done in a
feem to be a like adequate provecation to extenuate the fadl - proper manner, and with duc caution to prevent danger,  Infa.
committed by him in defence of his own avowed tortious . . -
at. So recent an ufurpatioﬁ, and never acquiclced im, L Thus P“":“t_sv maﬂ:‘rs,.and other perfons having authority . _6“37.
could not give him even a colour of title to the poffc(fion ,’ i foro da‘mcﬁ:m, may‘ give reafonable corredtion to thofe g";’:{f:::u m fies
againft the owner. }:::d?r their care ; and if deat'h enfus from fuch corredtion, f{o? z;z. ]
This part of the fubje€t however, as it affeéls one perfon it W_’“ be no more than accidental death.. But if the cor- 1;,;3:, ;;_f."
for the a&t of another, is fo intimately blended with the reftion excc‘“{_d the _h"““ds‘ of due moderation, either in the 457 4730 ar
doctrine of Principal and Acceflary, that to avoid repetition meafure of it, or in the inltrument made ufe of for that ;_s.’“’ et
I refer the further confideration of it to that title. purpoféf it will be cither murder or manflaughter according
to the circwmnitances.  If dane wich a cudgel, or other thing
. . not likely to kill, though improper for the purpofe of cor.
{15, The other general rule is, that if an a&t not unlawful redtion, ii will be manﬂakugﬁt::f-‘: ijf i s danpgcrl(;“ w;i:;,

Deste onof ma= §ifelf, as fhooting at game, be prohibited to be done unlefs
;T":’{f’:::"m‘ by perfons of a certain defeription, the cafe of a perfon not
,:,;;':175 coming under that defeription offending againft fuch {tatute,
' and in fo deing unfortunately killing another, will full under

the {ame rule as that of a qualified man, and muil equally

be attributed to mifadventure,

likely to kill or maim, as a peftle or greae ftaff, 1t will be
murder: due repard being had in both inftances to the age
aud firength of the pasty.  Grey, a blackfmith, firuck his Grey™s enfe,
fervant with a bar of iron by way of corre@ion for improper ¥ 8ar 5
behaviour, by which he was killed 3 held murder, A wo-
man kicked and ftamped on the helly of her childy and ruled

. the fame,
1V, 11?:?13.3&;1&73 ‘;‘I‘mm ﬁf?ﬁ?‘opi‘m&’_}_’, h'tg!fgf””a Yet though the corre@i. n éxceed the bounds of modera-
or decident, in the Proﬁ'mz‘w?? of an A . tion, the_ Court will pay 2 tender regard to the nature of the
lawfil in afelf, or iniended by way of . provocation, where the a} is manifeftly accompanied with a

good intent, and the inftrament not fuch as muft in a1l pro-

Sport or Recreation. e
4 bability occalion death; though the party were hurtied to

ca6 1. The boundaries between impropriety, nepligence, and . greatexcefs. As was the cafe of a father, whofe fon had Worcefter Sp.
-f;eq.;;:fmw{p!‘-. mere accident, are often fcarcely perceptible ; but as the . frequently been guilty of ftealing, complaints of which had ?&ﬂ:‘?‘isﬁ?:

come to the father, who had often correéted him. At

length the fon being charged with another theft, and refp.

lutely denying it, though proved againft him, the father in

a paffion beat his fon with 2 repe by way of chaftifement for
S3

T

differcnce between them leads to different conclufions as to
Fat =id. the degree of offence, I fhail chiefly confine myfelf under
: Hals, 39-444- this head to point out the diflin&tion ; premifing as a leading

505, Busner, 43, Pinciple, that where a man, doing a lawful at without ;::jiﬂ-
ion
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the cffencs fo much, that he died. The father expreffed
the utimoflt horror, and was in the greatelt affliCtion fer what
he had done, intending only to have punifhed him with fuch
feverity as to have corced him of his wickednels, 'The learned
Judge who tried the futher confulted his colleague in office
and the principal counfel on the circuit, who all concurred
in opirion that it was only manflaughter: and fo it was
ruled.

Accidents frequently occur amongft perfons following
their lawfol ocenpations, efpecially fuch from whence dan-
ger may probably arife. If they faw the danger, and yet

perfiited without fufficient warning, it will be murder. If

the alt were fuch as was likely to breed danger, and they
negleéted the ordinary cautions, it will be manflaughter at
leall, on account of fuch negligence ; making due allowance
for the nature of the occupation, and the probability of the
danger; which if very remote, and in the particular inftance
not realonably to be expefted, may reduce the aft to mifad-
venture. ‘The criterton in fuch cafes is to examine whether
commoan focial duty would, under the circumitances, have
fuggefied a more circumfpedt condutl,

For inflance, in the cafe of workmen throwing flones and
rubbith from an houfe in the ordinary courfe of their bufi-
nefs, by which a perfon underneath happens to be killed : if
they deliberately faw the danger, or betrayed any con-
fcioufutfs of it, from whence a general malignity of heart
might be inferred, and yet gave no warning, it wilt be mur.
der, on account of the grofs impropriety of the act. i they
did net ook out, or net till it was too late, and there was
even a fmall probability of perfous pafling by, it will be
manflagghter.  But if it had been in 2 retired place where
there was no probability of perfous paffing by, and none had
been {een about the [pot before, it feems to be no more than
accidental death. For though the a& itfeif might breed
danger, yet the degree of caution requifite being only in
proportion to the apparent neceffity of ir, and there being no
apparent call for it in the inftance put, the rule applies, de
non exiftentibus ¢t not apparentibus eadem eft ratio. So if

any
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any perfon had been hefors feen on the fpot, but due warn-
ing were given, it will be only mifadventure, On the other
hand, in Lundon and other populous towns, at a time of
day when the {ireets arc ufually thronged, it would be mau-
flaughter, notwithftanding the ordinary caution ufed on
other occafions of giving warning; for in the hurry axd
noife of a crouded fireet few people hear the warning or
{ufficiently attend 1o it, however loud.

Again, a perfon driving a carriage happens to kill an-
other: if he faw or had timely notice of the mifchief likely
to enfue, and yet wilfully drove on, it will be murd-r; for
the prefumption of malice arifes from the doing of a dan-
gerous act intentionally: there is the heart regardlefs of
focial duty. If he might have feen the danger, but did not
look before him, it will be manfaughter, for want of due
circumfpetion. DBut if the accident happened in fuch a
manner that no want of due care could be imputed to the
driver, it will be accidental death, and he will be excufed.

A. was driving 4 cart with four horfes in the highway at
Whitechapel ; and he being in the cart, and the horfzs upon
a trot, they threw down a woman who was going the fame
way with a burthen upon her head, and killed her. Holt
C. J., Tracy J., Baron Bury, and the Recorder Lovel, held
this to be only mifadventure, But, by Lord Holt, if it had
been in a flreet where people ufually pils, this had been
manflaughter ; but it was clearly agreed that it could not
be murder.

It muft be taken for granted from this note of the cafe,
that the accident happened iu an highway awhere pecple did
not yfually pafi; [ir otherwile the circumitance of the driver’s
being in his cart, and going {o much fafter thar is ulual for
carriages of that conftruftion, favoured much of nealigence
and tmpropriety: for it was extremely difficelt, if not im-
pollible, to flop the courle of the horles fuddenly in order to
avoid any perfon who could not get out of the way in time.
And indeed fuch condu& in a driver of fuch heavy carriages
might under maft circomftances be thooght to betoken a
want of due care, if any though but few perfons might pro-
bably pafs by the fame read. The greateit pofible care is

5S4 not
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not to be expeted, nor is it required; but whosver feeks
to excufe himfelf, for having unfortunately occafioned by
any aét of his own the death of another, ought at leaft to
fhew that he took that care to avoid ir which perfons in
fimilar fituations are moft accattomed to do. Upon this
fappefition the death is to be referred to mifadventure,
which was occafioned by the head of 2 workmau’s uxe flying
off and killing a byftander.

Our ftatute law has feverzly animadverted on one fpecies
of criminal impropricty, wherehy death is cften occafioned :
for by {tat. 10 Geo. 2. ¢. 31. L 8. if any perfon navigating
for hire or gain on the Thames between Gravelend and
‘Wind(or receive into his tilt-boat, row-barge, ferry-boat,
or other boat or wherry, a greater number of perf{ons than
the act allows, and any paffenger thall then be drowned;
fuch perfon being thereof lawfully conviéted is guilty of
felony, and fhall be tran{ported as a fclon.

This may ferve as a caution to ftage coachmen and others
who overload their carriages for the fake of lucre, to the
great danger of the lives of the paflengers; the number of
whom ate now regulated by a&l of parliament. It is anim-
provident a, againft which they bave been warned by the
voice of the legiflature, as well as by general and repeated
experience of the bad confequences.

One other ulual a&t of improvidence mentioned in the
books may not be improperly adverted 0. If one who is
no regular phyfician or furgeon adminifler medicine, or
perform an operation, which contrary to expeation kills
the patient, it was formerly holden manflaughter.  But Lord
Hale denies this very preperly : it is rather mifadventure.
Though this doubt fhould make ignorant people cautious
how they tamper in thefe matters. But if one give phylic
to another in fport, of which he dies, it will be manflaugh-
ter : and if given to procure an abortion, and the woman
herfelf die, it is murder.

He who willully negleéts to prevent a mifchief, which he
may and ought to provide againft, is anfwerable for the con-
fequence : as where a man, having an ox which he knows to

be

Of Homicide
{From Impropriety, Negligence, or Accident in lawful Aéts, or
af Sports}.

be mifchievous by being ufed to gore, does not put him in
fome place of fecurity, but lets him range where perfons are
likely to pals, and he afterwards kills 2 man: according to
fome: opintons, amongft which is Lord Hale’s, the owner
may be indicted for manfluughbter (2). DBy Mr. Jutice Bur-
ret, it would not be more than manflaughter, and might be

lefs.. However, as it is agreed by all, fuch a perfon is 2t leaft

guilty of a very great mifdemecanour. And if the owner
purpofely let loofe a dangerous or vicious animal, though it
be ouly to frighten people, and it kiil a man, the cafe may
even amount to murder: fill more if it were done mali-
cioufly.

Death alfo happens from fome unexpa&ted occurrence in
the courfe of human affairs.  And herein the degree of im-
propriety or negligence attending the adt is to be neted, in
order to diftinguith it from mere accidental death. The
cafes which occur on this head turn on the queftion, whether
due caution have been ufed or not.  And in general it may
be obferved, that the degree of caution requifite to bring the
cale within the Hmits of mifadventare mult be proportioned
to the probability of danger attending the aét immediately con-
ducive to the death. T fay, immediately conducive ; becaufe
inferences of guilt are not to be drawn from remote caufes,
all malice apart; but muft be referred to fuch only as are
actually moving to the death.  And therefore where 2 man
leaves a loaded gun in his houfe, and it is afterwards dif-
charged by another who knew not it was Ioaded, whereby
death enfues; the firlt is in no refpe@ amefnable to the
laws for the confequences ; though perhaps it would have
been more prudent to have placed the gun out of the reach

of fuch an accident, or to have unloaded it when it was
laid by.

(2) The Mofaical law carsied this matter &ill forther, Exod. xxi. 29, Butif
#¢ tke ox were wont to pulh with bis hern in time paft, and it hath been tefiified
# 1o his owner, and he hath not kept himin, but that he hath killed a man or
#% a woman, the ox thall be floned, and his owaer alfo thall be put to death,*
St appears however from the next verfe that in foch a cate his Life might be ran.
fored by payment of the fum which was laid upon him,
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One lays poifon to kifl rats, and another takes it and dies 3
this is mifadventure. But it mult be underftood to have
been laid in fuch manner and place as not to be eafily
miltaken for proper food; for that would betoken great in-
advertence, and might in fome cafes amount to man-
flaughter.

A gentleman came to town in a chaife, and before he got
out of it fired his piftols in the ftreet, which by accident killed
awoman. This was ruled manflaughter : the 2& was likely
to breed danger, and manifeftly improper.

Deer having breken into the corn of A. and fpoiled it, he
went with his fervant to watch at night with a gun, and
charged him to fire when he heard any thing rufh into the
flanding corn: and upon A.’s rufhing into the corn in an-
other part of the ficld, the fervant fired and killed him. In
the firft paffage, wherein Lord Hale meutions this cafe, he
feems to think that it amounted to manflaughter, for want of
due diligence and care in the fervant in fhooting vpon fuch
a token as might befall a man as well as 2 deer: however he
fays, it was a queflion of great difficalty. But in a fubfe-
quent part of his work, the learned author relating the fame
cafe, which had been determined by himfelf at Peterborough,
fays, that he had ruled it to be only mifadventure; for the
fervant was mifguided by his mafter’s own direftion, and
was ignorant that it was ahy thing elfe bat the deer, But
it feemed to him, that if the mafler had not given {uch di-

Teétion which was the occafion of the miftake, it would have
been manflanghter; becanfe of the want of due caution in
the fervant to fhoot before hé difcovered his mark. Yet
ftrifkly confidered 5 if from all the other circumftances of the
calfe there appeared a want of due caution in the fervane, I
do not fee how the command of the mafter could fupply it ;
much lefs how it could exculc him in doing an unlawful ack.
The excufe of having ufed ordinary caution can only be ad-
mitted where death happess accidentally in the profecution
of fome lawfu! act, :

But in none of thefe inftances, even where the a&t of the
party is immediately conducive to the death, does the law

require the utmoft caution that can be ufed: it is fufficient
6 : that

Gf Homicide
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that a reafonable precaution, what is ufual and ordinary in
the like cafes, be takeny fuch as hath been found by long
experience in the courfe of human affairs to anfwer the end :
for fuch condué fhews that the party was regardful of {o-
cial duty, and free from any manner of guilt. And there-
fore upon that principle Mr. Juftice Fofter denies Rampton’s
cafc to be law ¢ and indeed there is 2 quere put to it in the
margin of the reporter.  The prifoner had found 2 piltol in
the {treet, which he had reafon to believe was not loaded,
having tried it with the rammer, which had gone down into
the muflil of the piftol ; the rammer in fat being too {fhort.
He carried the piftel home, and his wife {tanding before him,
he cocked it and touched the trigger; on which the piltol
went off and killed the woman. This was ruled manflaugh-
ter. In truth, the man had ufed the érdinary precaution
adapted to the probability of danger in fuch cafes: he had
examined the piftol by the ufual method of trial. And
though it was doubtlefs an idle frolic, yet the heart was free
from all fort of guilt,even the guilt of negligence ; and there-
fore the at ought to have been excufed. And the fame
learned Judge determined accordingly in a cafe {fomething
fimilar. Upon a Sunday morning 2 man and his wife going
to dine at a friend’s houfe in the neighbourhood, he carried
his gun with him, to divert himfelf on his way; but before
dinner he difcharged it, and {ct it up in a private place in his
friend’s houle. After dinner he went to church, and ia the
evening returned home with his wife and neighbours, bring-

- ing his gun with him; which was put into the room where

P,

his wife was, the having brought it part of the way. He
taking it up touched the trigger, and the gun went off, and
killed his wife. It came out in evidence, that while the min
was at chiurch 2 perfon belonging to the family privately
charged the gun, and went after fome game ; but before the
fervice at church was ended, returned it loaded to the place
from whence he had taken it; and where the defendant, whoe
was ignorant of all that had paffed, found it to all appear.
ance as he had left it. Mr. Juftice Fofter thought it unne-
ceflury to inquire whether the man had examined the gun

before he caried it home: but being of opinion upon the
whole
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whole evidence that he had reafonable grounds to believe
that it was not loaded, hie direCted the jury that if they were

of the fame opinion, they fhould acquit him: and he was
acquitted.

2. I now come to the confideration of accidents which
happen at fports and recreations: if death enfue from fuch
as are innocent and allowable, the cafe will fall within the
rule of excufable homicide : but if the fport be unlawful in
itfelf, or produétive of danger, riot, or diforder, from the
occafion, fo asto endanger the peace, and death enfue; the
party killing is guilty of man{langhter.

It feems now the better opinion, that manly fports and
exercifes which tend to give {trength, alivity, and fkill in
the ufe of arms, and are entered into merely as private
recreations amonglt friends, are not unlawful; and there-
fore perfons playing by confent at cudgels(a), or foils, or
wreltling (8), are exculible if death eofuc. For though
doubtlefs it cannot be faid that fuch excrcifes are altogether
free from danger; yet are they very rarely attended with
fatal confequences ; and each party has friendly warning to
be on his guard.  And if the poffibility of danger were the
criterion by which the lawfulnefs of {ports And recreations
were to be decided, many exercifes muft be proferibed which
are in common ufe, and were never heretofore deemed un-
lawful. And the reafon given by Mr. Juitice Fofter, for
confidering fuch {poris as lawful, feems a good one; becaufe,
fays he, bodily harm is not the motive on either fide upon ..
the fuppofition of which motive, Lord Hale had grounded™
his opinion to the contrary, aod that the a&t in fuch cafe.
amounted to manflaughter. Lo which it may be added, that
the weapons ordinarily made ufe of upon fuch occafions are
not deadly in their nature, unlefs urged by a malicious and
vindittive {pirit. oo

Upon this diftinétion, as to the nature of the weapon,
Sir John Chicheler’s cafe feems to have turned; who un-
fortunately killed his man-fervant as he was playing with

{a) ¥ideComb. 408. ($) Rex v. Lane, Bodmin Sum. Afl, 1717, per
Eyre, M5. Cbapple, }. from Serjr. Forfter’s MS.

8 him
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 him. Sir John paffed at him with his fword in the fcabbard,

which the latter parried with a bed-ftaff'; and in the heat of
the exercife the chape of the fcabbard flew off, and the
fervant was killed by the point of the fword. Mr. Julice
Foiter thinks, in conformity with Lord Hale, that there was
cvidently a want of common caution in making ufe of a
deadly weapon in {o violent an exercife, where it was highly
probabte that the chape might be beaten off, which would
necellarily expofe bis {ervant to great bodily harm. It was
therefore righ:ly adjudged to be manflavghter. It has often
been atked, Wherein the difference lics between a fword in the
{cabbard and a foil ¢ Perhaps it is not muchs but the latter
is certainly beiter preparcd for the prevention of aceident
than the point, theugh blunted, of the fcabbard: and again,
the foil is calcnlated to bend and yield when preffed againft
the body, confiderably more than the theathed fword. And
the increafe of danger feems to arife as well from thele cir-
cumitances as from the probability of the chape being beaten
off. The ufual and ordinary cautions, therefore, to avoid
danger, were not ufed in that cafe, which are indifpenfably
vequired in order to reduce the homicide to mifadventure.
It feems alfo, that in cafes of friendly contefls with wea-
pons, which, though not of a deadly nuture, may yet breed
danger, there fhould be due warning given that each party
may ftart upon equal terms. For if two were engaged to
play at cudgels, and the one made 2 blow at the other, likely
to hurt, before he was upon his guard, and without warning,

' * from whence death enfued ; the want of due and friendly

A e e = -

' caution would make fuch a& amount to manflaughter, but

not to murder, becaufe the intent was not malicioas.
But though the weapons be of a dangerous nature, yet if

¢ they be not direéted by the perions ufing them againft each

other, and fo no danger to be reafonably apprehended ; if
death cafually enfue, it is but mifadventure.

As, if perfons be thooting at game, or butts, or any other
lawful object, and a by-ftander be killed. And it makes
no difference with refpet to game, whether the party be

qualificd or not. But if the act be unlawful in itfelf, as

fhooting at deer in another’s park, without leave, though in
fport
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fport and without any felonions intent, whereby a by
ftander is killed, it will be manflavghter : but if the owner

had giver Jeave, or the party had been thooting in his own
park, it would only have been mifadventure.

But the latitude given to manly exercifes of the nature
above deferibed, when condudted metely as diverfions
among friends, muft not be extended to legalize prize
fightings, public boxing matches, ard the like, which are
exhibited for the fuke of lucre, and are calculated to draw
together a number of idle diforderly people. For in fuch
cafes, the intention of the parties is not innocent in itfelf,
each being carelefs of what hurt may be given, provided the
promifed reward or applaufe bz obtained. And again, fuch
meetings have a flrong tendency in their nature to a breach
of the peace. And therefore in Ward’s cafe, who wag
challenged to fight by his adverfary for a public trial of fkill
in boxing, and were alfo urged to engage by tauns, although
the occafion were fudden, yet having killed his opponent, he
was holden guilty of manflaughter. :

"T'he fame confiderations applicd formerly to public joufts
and tournaments when they were in vogue: they drew to-
gether a great concoutfe of unruly fyirits, not always con=
fifkent with the public tranquillity, and feldom ending with-
oot bloodthed. Such affembiies thefefore were deemed
unlawful unlefs by the command of the king.

It is remarkable that in a ftatute paffed in the reign of
Hen. 2., whereby it was enafted, that if at a jouft or tour-
nament, or at the play with fword and buckler by the king’s
commandment, one killed another, it thould be no felony-;
the reafon affigned is,  for that in Jriendly manner they
‘ contended to try their ftrength, and to be able to do the
“ king fervice in that kind.™ It feemed neceflary to legalize
that fort of conteft by fome fuch provifion, not only for the
reafons juft before affigned, but becaufe the parties made
ufe of deadly weapons from whence it was moft probable
that milchief might enfue, however devoid of malice, in the
popular lenfe of the word, the conteft might be.

The cuftom of cock throwing at Shrovetide proceeds from

a vicious and depraved inclination, is frequently produdtive
of

i
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of diforders, and always dangerous to by-ftanders. There- Affh' v. §&;:=.
fore where a perfon throwing at a cack, miffed his aim and Jporss, &e.
killed a child who was locking on, Mr. Jultice Fofter ruled
it manflavghter. For firfl, the motive iz far from innocent;
and next, the adt is in itfelf likely to breed danger. And

. the fame rule applies to any 1dle, dangerous, and unlawful

- fport from whenee death enfues.

From all that has been premifed upon this fubjedt 1t § 43
appears, that where the fport itfelf is innocent which 0CCa- Coutigfisn.
fions the death, the pofGbility of danger arifing from it wiil
not vary the cafe, and convert that which is a misfertune
into an offence : yet that where danger may arife, due and
ordinary caution, fuch as is ufual under fimilar cales, ought
to be ufed. That where the fport itfelf is unlawful, or the
motive improper, the offence will be thereby enlianced mere
or lefs according to the probability and greatncfs of the
danger. '

V. Homicide from Necefity in Defence of a
Marn’s own Perfon or Property, or of the
Perfons or Property of others.

Herein may be confidered, 1. What fort of attack it is § 44
lawfid and juflifiable to reGft, even by the death of the ﬁ;;:y’?“ of Jub-:
affailant, and where the party is witheut any blame.

2. Where fuch Lilling is only ewcufadle, or even culpable, and
the party is not fice from blame. 3. By whom fuch 2
jultification or excufe may be urged. 4. How far'fuch

. necelliey fhall be faid to extend. 4. And laftly will be
: confidered certain cafes/pf"i’:hnﬁpent neceility founded on
' felf-prefervation, wherein no blame is imputable to either

‘ - party.

! 1. A man may repel force by force in defence of his fa defnce againp

. .. L ) Iy Fons,
« perfon, habitation, or property, againft one who manifeftly —’;uﬁ_ 273

- intends or endeavours, by wiolence or furprizt, to commit a ;I:.WI:;II 28,
known felony, fuch as murder, rape, rebbery, arfon, bur. 1 Haie, 445,421
glary, and the like, vpon cither, In thefe cafes he if: not i-?;;a};_sgfl;ﬁ?ss;.
obliged to retreat, but may purfue his adverfary until be 4 Biac Com 130.
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has fecured himfelf from all danger; and if he kil him ia
fo doing, it is called juftifiable felf-defence : as on the
other hand, the killing by fuch felons of any perfon fo
lawfully defending himfelf will be murder. But 2 bare
fear of any of thefe offences, however well grounded ; as
that another lies in wait to take away the party’s life, un-
accompanicd with any overt adl, indicative of fuch an
intention ; will not warrant him ia killing that other by
way of prevention : there muft be an aftual danger at the
time.

There nult be a felony intended ; for if one come to beat
another, or to take his goods, merely as a trefpaffer ; though
the owner may jultify the beating of him fo far as to make
him defitt 5 yet if he kill him, it is manflaughter. Bat if the
other had come to rob him, or take his goods as a felon,
and were killed in the attempt, it would be juftifiable in
felf-defence.

The ftatute 24 Hen. 8. c. 5., which was made in affirm-
ance of the common law, reciting, that it had been in
doubt whether ¢ if any perfon attempt felonioufly to rob
“ or murder any perfon in or near any common highway,
¢ &c. or in their manfon-houfes, &c. or do attempt to
¢ break any dwelling-houfe in the night-time, and fhould
¥ happen in {uch their felonious intent to be flain by the
*¢ perfon {o attempted to be robbed or murdered, or by any
‘¢ perfon being in their dwelling-houfe fo attempted o be
¢ burglarioufly broken, &c. he fhould forfeit his goods and
© chattels; as any other perfon fhould do that by chance
% medley killed another in his defence; declares that fuch
¢ perfon, being indifted or appealed for the fame, thall
% upon his trial be fully acquitted and difcharged, in
¢ the like manner as if he had been acquitted of the death
“ of fuch perfon.”” And there is an exprefs excmption
by the flatute from any forfeiture. But though the ftatute
only mentions certain cafes, it mufl not be taken to imply
an exclufion of any other inftances of juftifiable homicide
which fand upon the fame foot of reafon and juttice.
Thus the killing of one who attempts the wilful burning
of an houfe is free from forfeiture without the aid of this
ftatute. And though it only mentions the breaking the

houfe

-
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houfe in the night time; which I conceive muft be in-
tended of fuch a breaking as is accompanied with a felonions
intent; yet a breaking in the day time with the like purpole
muft be governed by the fame rule. In like manner as a
lodger or fojourner in the houfe has been holden to be
cquaily indemnified as the mafter in killing fuch a felonious
affaiiant. ™\

There feerjs however to be a diftinétion between fuch
felonies as afe attended with force, or any extraordinary
degree -of gfrocity, which in their nature betoken {uch
urgent neceflity as will not allow of any delay, and others
of a different fort, if no refiltance be made by the felon;
and therefore a party would not be juftified in killing another

: _.who was attempting to pick his pocket. But if one pick my

pocket, and I cannot otherwife take him than by kiiling
him ; this falls ander the gencral rule concerning the ar-
refting of felons. The above is further confirmed by the
term known felony, made ufe of in our books, which
contra-diltinguithes it from fecret felonies; and feems to
imply, that the intent to murder, ravifb, or commit other
felonies, attended with force or furprize, fhould be apparent,

" and not be jeft in doubt: for otherwife the party kiiling

will not be juftified. It muft plainly appear, fays Lord
Hale, fpeaking of a felonious artack upon B., by the cir.

- cumftances of the cafe, as the manner of the aflavit, the
* weapon, &c. that his life was in imminent danger, other-

wife the kifling of the asfailant will not be judtifiable feif.
delence.

Yet ftill if the party killing had reafonable grounds for
believing that the perfon flain had a felonious defign againft

* him, and under that fuppolition kill him ; although it
* fhould afterwards appear that there was no fisch defign, it

will only be manflaughter, or even mi(adventure ; according

* - o the degree of caution ufed, and the probable grounds for

P

* fuch beiicf. As where an officer, early in the morning,
- pufhed abruptly and violently juto a gentleman’s chamber
© i order to arrcht him, et telling bis bufinefs, nor ufing wwords

arrgf; 2nd the gentleman wot Enowing that e war an
g &
T : officer,
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offcer, under the Grft furprize, tock down a fword that
hung in the chamber, and ftabbed him : it was ruled man-
flaughter at common law, though the defendant was indicted
on the ftatute of (tabbing. It is to be inferred from the
form of the indi€tment, and what is faid by Lerd Hale,
that the bailiff had no offenfive weapon in his hand from
whence the party might veafonably have prefumed that his
life or property was aimed at ; and therefore there lcems to
have been a manifeft want of caution in not demanding the
reafon of fuch intrufion by a firanger; efpecially as fome
interval muft have elapied before the fword was taken down
and drawn.

In Brown’s cafe before ‘mentioned, ¥ he had Lilled one
of the keelmen who had a2ffaulted him and bis companion,
under the fame circumftances as there occurred, it would
have been manflaughter; and therefore, though he killed
another perfon by miflake, who was guiltlefs of any offence
towards him ; yet the circumflances being fuch as might
have reafonably induced him to believe that the deceafed
was one of the keelmen, it was ftill but the fame degree
of offence,

Upon an indi&tment againft Levet, for the death of
Frances Freeman, it appesred that the defendant being in
bed zud afleep in his houfe, his maid-fcrvant who had
Lired the decealed to help her to do her work, as fhe was
going 1o lzt hier out about midnight, thought fhe heard
thicves breaking open the door; vpsu which the ran wp
ftairs to her maller, and infermed him thereol ; whe rifing
fuddenly and running down ftairs with his {word draun,
the deceafed hid herfelf in the buttery, left fhe fhould be
difcovered., Levet’s wife, obferving foree perfon there, and
net knowing her, but conceiving fhe had been a thief, cried
out, bere they be thot wonld undo us.  Thereupou Lever yan
into the buttery rn the dark, not knowing the decealed, but
taking her to ke a thief ; and thrufling with bis fiverd before
Bbim, killed her. This was ruled to be mifadventure. Pof-
fibly, fays Mr. Juftice Fofter, it might have been better
ruled manflanghter, due circumfpe€tion not having been
tied. Fut with great deference to fo high an autherity,
the latter obfervation, upon which indeed the whole gueftion

TUrns,
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turns, feems to require further confideration before the
judgment bé impeached, Tt can hardly be taken upon the
ftate of the'cafe, that Levet faw a defencelefs woman
ftanding alonk, in a fituation incapable of harming him or
his"family ; But the teanfaltion is flated to have happened
in the dutk; upon a cry of thieves, a itranger difcovered

""'fcufkffi'g from obfervation ; it not even appearing, that the

sy

perfon was perceived to be a woman, or that there might
not be more than one perfon : on the contrary, what was
faid by the wife, in the heoring of all parties, was rather
calculated to imprefs the defendant with the belief that
there were more. 'The very manaer in which he made the
attack befpeaking his doubt upon it; for he advanced i
the dark, thrufting hir rapier before bim. And even though
it (hould be deemed neceffary under fuch circumftances of
alarm to give warning to the party, which has never been
holden, yet it fecems to have been done in this cafe by what
was faid by the wife, to all appearance in the hearing of
the deceafed, as well as of Levet ; to which no explanation
was even offered by the decealed. 'This therefore ftems
properly enough to be one of thofe cafes mentioned by
Lord Hale, where the ignorance of the faét excules the
party from 2l fort of blame. And Hawkins, in meutioning
the café, fays, that it [eems the defendant may fu/fify the falk
under thefe circumitanees, inafmuch as it has not the appear-
ance even of a fault. Perhaps itis more properly excufudle.

Sir William Hawkefworth being weary of life, and
witling to be rid of it by the hand of another; having
firft blamed his keeper for fuffering his deer to be deftroyed,
and commanded him to execute the law ; came himfelf
into his park at night, as if with intent to fleal the deer;
and being queftioned by the keeper, who knew him not,
and refufing to ftand or anfwer, was fhot by the keeper.
This, fays Lord Hale, was holden excufable homicide by
the ftatute de malefuiloribus in parcis; becaule the keeper
was in no fault, :

S0 a commander coming upon a {entinel in the night in
the pofture of an enemy, to try his vigilance, is Killed by
him as fuch : this is no offence, but mifadventure.
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Other cafes have occurred, wherein the qucltion has
turzed upon the appurency of the intent in one of the par-
tics ta commit (uch felony as will jultify the other in killing
him. As in Mawgridge’s cafe; who upon words of anger
between him and Mr, Cope threw a bottle with great vio-
lence at the Liead of the latier, and immediately dreww bis fevsrd :
on which Br. Cope returned a bottle with equal violence s
which, fays Lord Helr, it was lawful and juftifiable for
Mr. Cope to do; for e who hath thewn that he hath malice
againft another is not fic to be trufted with a dangerous
weapon in his hand.  “I'be words previoully fpoken by Mr.
Cope could be no juflification for Mawgridge; and it was
realonable for the former to {uppofe his Life in danger when
sttacked with [o dangerous a weapon, and the affault fol-
Jowed up by asother 2ct indicating an intention of parluing
his Jifes and chis ut a time when be was off his guard, and
without 2ny warning. This lutrer circumilance forms a
maln diftindiivn berween that cafe and the cafe of Jeath
enfuing frem a combat, where both parties engage vpon
cgual terms: for there, if upon a {udden guarrel, and before
any dangercus blow given or aimed at either of the porties,
the one who frdl has reconrfe to a deadly weapon {ufpend
his arm tifi he has warided the other, and given him time to
put himf{clf upon his guard 5 and afterwards they engage on
cqual ferms ; i fuch eafe it is plein that the delign of the
perfon making fuch affault is not fo much to defiroy his
adverfary at all events, as te combat with him, and to run
the hazard of his own life at the fume time. Aud that
would fall within the fame common prisciple which governs
the cafe of a fudden coimbut vpon heat of blood, which has
been Lefore treated of.  But if feveral attack a perfon at
once with deadly weapens, as may be {uppofed to have
happened i Ford’s cafe; though they wait till he be upen
bis guard; yet it feems (there being no compaé& to fight)
that he would be jultified in killing 2ny of the aflaitants in
Lis own defcnce ; becaufe fo unequal an attack refembles
more a defire of afluilivation than of combat,

In apother cafe, however, where the affault, though 2
very violent one, was plainly with a view to chaltife the
party for his mifbehaviour, and there appeared no intent to

gim
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aim at l:?s"‘l_life-, his killing the affailant was holden not to be
lawful or excufable under the plea of {xl-defence, That
was Nuailot’s cafe, tried before Holt C. J.5 Tracy J., and

Bury B,/ The prifoner, who was indicted for the murder N
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-of higbrother, appeared to have come home drunk on the B 1764

_vight the fact was committed : bis father ordered him to

go to bed, which he refufed to do: whereupon 2 feufile
happeaed between the father and for. The deceafed, who
was then in bed, hearing the difturbance, got up, threw
the prifoner on the ground, and fell upon him and beat him ;
the prifener lying upon the ground with his brother upot
him, not being able to avoid hi, blows or make any efcape
from his hands. And as they were ftriving together, the
prifoner gave his brother the mortal wound with a peikaoife.
At aconference of all the judges after Michaelmas term
1704, it was unanimouily holden o be saniaughter; for
there did net appear to be any smevitable neceflity, fu as to
excufe the kiliing in that manner. The deceafed did not
appear.to have aimed ar the prifoner’s life, but only ta have
intended to chaftife him for his mifbehaviour to his father:
and to excule homicide upon the ground of felf-defence,
there muft always appear to have been fuch a degree of
neceflity as may reafonably be deemed inevitable. At the
conferenee in the above cafe Powell J. put the cafe; If A.
firike B. gwithout any weapsn, and B, retreat to a wall, aund
there {tab A., that will be manflaughter; which Holt Chicf
Juftice faid was the fame as the principal cafe: and that

was not denied by any of the judges. For it cannot be in-

ferred from the bare adt of ftriking, without any dangeraus
weqpony that the intent of the aggreffor rofc fo high as the
death of the party firicken: and without there be a phain
mauifeflation of a felonious intent, no affault, however via-
lent, will jufify killing the affaillant under the plea of
necefhity.

In no eafe can a man juftify the killing of another under
the pretence of neceffity; unlefs he were wholly without
any fault imputable by law ia bringing that neceffity upon
bimlelf.  And therefore where A. with many others had on

pretence of title forcibly eje@ted B, from his houfe ; and B. |

M4, Tracy.
1 M3 Sum.rgh.
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on the third night returned with feveral perfons with intent
to re-enter ; and one of B.s friends attempted to fire the
houfc 3 whereupon one of A.’s party killed one of B.s with
a gun; held manflaughter in A.; becaule the entry and
holding with force was illegal,

If A. challenge B. who declines to fight, but lets A.
know that he will not be beaten, but will defend himfelf:
and B. going about his occafions, and wearing his fword,
be affauited by A. and killed ; this is clearly murder. But
if B. had killed A. upon that affault, it would have been
{c defendendo, if he could not otherwife have efcaped, or
bare manilaughter if he might and did not. But if B. had
only made this a difguife to evade the law, and had pur-
polcly gone to a place where it was probable he fhould neet
A.; then it had been murder: but herein the circumftances
at the time of the fact done mait guide the jury.

Neither does it lie in the mouth of the party firft making
a felonious 2:tack upon another, without any lawful provo-
cation, to urge, even in alleviation, this plea of neceflity in
feif-defence, sthough perhaps it exited in falt, Forif A,
of malice prepenfe affault B, to kill him, and B. draw his
fword in his lawful defence and attack A., and purfue him,
and then A. for his own fafety give back and retreat to a
wail; and B. {lill purfuing him with his drawn [word, A.
to fave his own life kill B,; this is murder in A.: for A,
having attacked and endeavoured to kill B. upon malice in
the firlt inftance, he is anfwerable for all the confequences
of which he was the original caufe. And the attack and
puriuit of B. fhall not excufe him ; becaufe it was lawful
in B. to purfue A. until he was entirely out of dangers
which he could not be faid to he fo long as A. might renew
his attack. A fortiori, the fame rule holds if A. had merely
feigned to retreat in order to give himfelf a colour for
wreaking his malice againft B, It is true that Lord Hale,
in treating upon this fubjet, puts the cafe, that A, 4y
malice makes a fudden affault wpon B., who ftrikes again,
and purfuing hard upon A., A. retreats to the wall, and in
faving his own life kills B.: which he {uppofes would be
only fclf-defence; grounded upon the opinion of Dalton.
But the cafe in Dalton is merely that of a {udden affray:

and
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and in or/der to reconcile the above paffage with all the other

~books, dnd with other paflages of the fame author, it muft

be underflood that he is not fpeaking of a felonious affault
with'malice by A., with intent to kill B. unprepared; but
either fuch an affault as could no way endanger him, or at

“"leaft upon mutual combat: and even then if the firlt affault
- were with malice in the legal underftanding of the term, the

opinion deferves further confideration, as will appear here-
after.

With refpet to officers of juftice, and other perfons in-
terfering to preferve or reftore the peace, who are bound to
do their duty at all hazard, they will deferve {cparate men-
tion in 2nother place.

2. T come next to confiderthe principle of thofe cales where
the kiiling ia felf-defence is only excufable, which Mr. Juftice
Fofter calls  felf-defence culpable, but through the benignity
of the law excufudle :* which diltinétion he grounds wpon
this, that the neceffity is in fome meafure founded upon the
fault of the party urging it in his excufe, which it is not in
the cafes of fuffifable feli-defence above confideved. This

" excufable felf-defence is diftinguithed in the ftatute 24 1. 8.

c. 5. by the defcription of ¢ homicide upon cbance-reedley in
felf-defence #* which word chance-medley is thercin uled in
its-ancient legal Gignification ; and means, when death enlues
from a combat between parties on a fudden quarrel.  Anda
difference is therein raifed, refpecting the forfeiture, between
this {pecies of felf-defence and that which is juflifiable: the
forfeiture {till remaining in the cafe of homicide upon
cliance-miediey in felf-defence ; though the party has now a
pirdon and writ of reftitution of his goods as a matter of

- courfe and right, only paying for fuing out the {ame,

It has been thewn, that where death enfues from a combat
on a fadden quarrel, without prepenfe malice, fuch att
amounts but tomanflaughter ; being attributed to heat of blood
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things; 1ft, that before a mortal ftroke given he had de-
clined any further combat, and had retrcated as far as he
could with fafeey; 2dly, that he then killed his adverfory
through mere neceffity, in otder to avoid immediate death,
And it feems that any cafe, which without thefe two cir-
cumfifauces would have amounted to more than manflaugh-
ter, cannot by their concurrence be excufed upon the foot-of
felf-defence upon chance-medley ; though a paffage of Lord
Hale, which will be mentioned prefently, may feem to coun-
tenance an exception to this remark. Wich the general
pofition however, above laid down, agrees Mr. Jultice Black-
frone ; who fays, that the true criterion between homicide
upon chance-medley in felf-defence and manflaughter feems
to be, that when both parties are actually combating at the
time when the mortal firoke is given, the flayer is guilty of
manflaughter : but if the flayer had not began to fight, or
having began had endeavoured to decline any further
firaggle, and aftcrwards being clofely prefled by his antago-
niit kill him ro avoid his own deltructiony this is homicide
excufsble in felf-defence. And to the fame effect Mr,
Juftice Fofter obferves, that in orh cafes it is fuppofed that
paffion had kindled on each fide, and blows pafied between
the parties 5 but that in the cafe of manflaughter, it is either
prefumed that the combat on both fides had continued to
the time the mortal ftroke was given; or that the party
giving fuch ftroke was not at that time in imminent danger
of death. My reafon for dwelling fo much upon this will
appear when 1 come prefently to confider Lord Hale's opi-
nion on the fubject.

It has been further obferved by Lord Hale, that in homi-
cide in felf-defence it feems neceflavy for fome a& to be
done by the party killing; for if he be merely paffive, it
will make it only a killing by mifadventure, But whether
one of the inftances he gives altogether comes up to the
principle intended to be laid down might perhaps admit of
difpute, Ttis this; A. affanits B., who flies to the wall, or
falls, holding bis faword i bis band, on which A. runs or falis
viclently, without any thruff or firske offered at bim by B. :
and iz kifled.  This, he favs, is by mifadventure, Now bif

the
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the a&iog’": of B. in holding up the fword were voluntary,

-and intended for his defence, it feems a great degree of

refinement to diftinguith fuch an act as that from an 2ctual

“.movement of B. towards his adverfary ; fuppofing him to

have been in no greater blame in bringing on the quarrel in
the one cafe than in the other, and to be urged by the like
imminent neceflity for the prefervation of his life. Nor
does this at all fall in with the definition before given of
homicide by mifadventure. ‘The other inftance indeed put
of B.’s falling with the inftrument in his hand feems more
like an involuntary adl, and comes nearer to the notion of
one merely pafive ; though if he had before drawn his fword
in his defence, inafmuch as danger muft neceffarily refult
from fuch an adt and the very nature of the occafion,
perhaps there is fill no reafen for making a diftin&ion.
For fuch a difference once eftablithed in this cafe may lead
to others where it might be more important. But if the
cafe here meaut to be. put be that of a felonious attack by
A. upon B. without any manner of fault in the latter ; then
the difference lies mercly in words : for whether B. defended
himfelf by atkion, or merely by preferving a paffive guard,
if I may ufe the expreflion, is precifely the fame with refpe&t
to all legal confequences; he would be equally entitled to
an ablolute acquittal in both cafes.

As in the cafe of manflaughter upon fudden provocation,
where the parties fight upon equal terms, alf malice apart,
it matters not who gave the firlt blow; fo in this cafe of
excufable {elf-defence, the firft affault in a fudder affray,
all malice. apart, will make no difference, if either party
quit the combat, and retreat before a mortal wound be given.
But Hawkins thinks this opinion is too favourable to the
firlt 2failant, even upon a fudden quarrel ; inafmuch as the
neceffity was induced by his own fault, And Lord Hale
feems to diftinguith the cafe of him who is firft attached
from the affzilant, with refpedt to the point of retreating.
For if A. affault B. fo fiercely that giving back would en-
danger his life ; in which cafe it is agreed that the party
thus attacked need not retreat in order to bring his cafe
within the rule of neceflity in {elf-defence; or if in the
aflaalt B. fall o the greund, wherehy he could not dy ; in

tuch
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fuch cafe if B. kill A, it is in feli-defence upon chance
medley. But if B. had returned A’s affault fo hercely
that he could not retreat without danger; or if A. had
fallen to the ground, and then had kilied B. who was aiming
at his life, fill this thould not be interpreted to be done in
felf-defence upon cliance medley 3 becaule, as it has been
faid, a fall not being voluntary as a flight is, it does not
thereby appear that A. declined fighting ; and therefore B.
cannot {afely quit the advantage he has gotten.  Sothat in
the cale of the aflailant there mulft be an aétual unequivocal
retreat and quitting of the combat as far as he can, in order
to reduce the killing by him to felf-defence upon chance
medley: and this his intention muft net be fhewn by any
ambiguous or cafual ack, fuch as his falling ; ctherwife, as
TLord Hale oblervess all cafes of murders or manilaughters
would by interpretation be tutned into felf-defences. Nor
in any cafe will a retreat avail, if it be feigned in order to
get an opportunity or interval by parting to enable him to
take advantage of this excufe. Yet at any rate I think
there is great difficulty in applying the diftinélion above
taken by Lord Hale and Hawkins againft him who makes
the firlt affanlt, to the cafe of mntual combat by confent,
though upon a fudden occafion, where neither of the parties
makes an attack tifl the other is prepared ; becaefe io thefe
cafcs it matters not who gives the firft blow; it forms no
ingredient in the merits of the queftion.

Ta all the above cafes of excufable felf-defence, it mult
be taken that the attack was made upon a fudden occalion,
and not premeditated or with malice. For if one attacked
another with a dangerons weapon unprepared, with intent
to murder him, that would {tand upon a different foot, as
hath been thewn: and in that eafe, if the perfon whale
life was fought killed the other, that would be in felf-
defence properly fo cailed, which dces not induce any for-
feiture., But tf the firft aflault be upon malice, and the flight
be fcigned as a pretence for carryiug that malice into exe-
cution, it would undoubtedly be murder; for then the
flight rather aggravates the crime, as it fhews more
deliberation.

And
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. And {o, fays/Lord Hale, in fome paffages, where the ch.v.§ .
parties appoirt to fight ; though one retreat as far as he i}:ﬁﬁ;‘;‘;‘; "
can with fafety before he kill the other, it is murder j ——uo—
becaufe their meeting was a compaé? and on al} of deliberation ; ::\J::e}-i-:::‘ﬂ?-
and therefore all that follows thereupon is preflumed tobe =™ " $He
done in purfuance thereof; and be fball not take advantage of
the neceffity awbhich be created by his own aft, But in another 1 Hale, 452
place he makes a guare even in that cafe, if it appeared that Busnet’s M. 4.
before the mortal wound the party killing had truly declined
the fight, and offered to yield, or had alltually run away as
far as he could, but had been purfued by the other, who
refufed to decline the combat,  And again, he puts the cafe
of A. making a fudden affawlt by malice upon B., who ftriking :Hale,475.430.
again and putfuing hard upon A., A. rerreats to the wall,
and in faving his own life kills B. 3 this, he thinks, may be
felf-defence upon chance medley. Some obfervation has
already been made npon this latter paflage, which may ferve Ao, £ 43
in [ome degree to reconcile it with other authorities: and
it is evident that he docs not there fpeak of a premeditated
combat, as in the fir® pafiage; becaufe he ufes the term
of fudden affaule. It is equally difficuit to conceive that by
the term malice he could mean a pre-exifting malice, in other
words, that deliberate rancour of heart which is meant
to be denoted by the term malice in its ftri&k legal fenfe:
for in the fame place, he puts the cafe where A. and
B., betwween swhom there was malice, met cafually, and B. Copftones case,
being affaulted and driven to the wall by A., killed him in 1 Hale, 473-
his own defence ; this, fays he, is /& defendends, and {hall not
be heightened by the former malice into murder or man-
flaughter § for it was not a kifling on account of the former
malice, but upon a neceffity impofed upen bim by the affoult of
A, 1f this resfoning be juft, the other conclufion cannot
be true, that if upon fuch a malicious affault by A., B. had
driven him to the wall, z2nd then A. had killed B., it would
orly have been in felf-defence. Neither docs this reafoning
apply in fupport of the guere made by Lord Hale to the firfk
pofition laid down by him, refpe&ting a retreat from a deli-
berate and preconcerted ¢combat ; of which he had f{aid, that
the party retreating could not avail himfelf ; becaufe be fhonid
not 1ake advantage of the neceffity whick be created by bis own
deliberate
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deliberate ai?; namely, by the compalt to meet 7nd fight
his antagonift. And it may be quzftioped how far that
quare is veconcileable with other authorities. For in the
paflages before cited from Fofter and Blackiione Js., they
both reafon upon the fuppofition, that in order to excufe the
perfen retreating upon the foot of felf-defence, the fighting
mult not have been upon malice; and that in all cafes
whete the two ingredients of the retreat before a mortal
ftroke, and the inevitable neceliity, are wanting, the cafe
would amount to manflaughter ; which clearly is not appli-
cable to the cafe of deliberate duelling. Again, the very
denomination of ¢ felf-defence upon chance medley,” 1o
which, if excufable at all, the death muft be attributed in
the inftance put, does in its nature imply that the combat
Was upen a fidden occafon at lealt, whether upon an gld
grudge or a new quarrel. Added to which, it is laid down
generally,in many books, that if a2 man affault another on
malice prepenfed, and then fly to the wall, and there kiil
him iz bis own defence, be is guilty of murder in refpeét
of his firlt intent.  Black{tone exprefsly puts the fame cafe
of a duel as Lord Hale had firit done, but without fub-
joining the fame doubt : and it was confidered as fettled law
by the Chief Juftice in delivering the judgment in Oncby’s
cafe. But at the fame time it muft be obferved, that in
fome at leaft of the other books referred to, the rule feems
to have been more particulatly referable to cafes, not of
mutual combat, but of a previous felonious attack by one
of the parties on the other, unprepared and without his
aflent, which the other afterwards refifted.

Upon the whole, it may be difficult to make a diftinftion
in ftrifinefs of law between the cafe of him who makes 3
felonious attack with malice upon the life of another,
armed and prepared by agreement to meet and refift him,
and the cafe of one who makes a fimilar attack, without
notice to his adverfary* and yet in eftimating the real atro-
city of the two cafes, there is no gencrous mind which could
hefitate to pronounce on which fide the advantage lay.
Thus much, however, may be obferved, that the reafon
why in the latter cale flight fhall not avail the agpreflor is,
becaufe after fuch an attack he s dot fit to be rrufted fo
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long as by any reafonable poffibility he may renew the fame
attempt; and his opponent having a right by law to purfue
him tilf he 13 out of all danger, the firlt cannot in confe-
quence have a contrary right to refiff. But when perfons
meet upon compatt to fight, that of itfelf prefuppoles a
degree of confidence in each other that neither will take
any unfair advantage: and there, neither of them can have
a right to purfue his adverfury in the fame manner as in the
other cafe: and confequently, if one of them exprefsly ze-
nounce the unlawful compact, and give reafonable grounds
for inducing a belief that he no longer fecks to hurt his
opponent; as the other has no legal authority for miftrufting
the truth of the offer, nor any right to purfue his advan-
tage; fo it may be urged thar there is no reafon why the
law fhould, afier fuch exprefs renunciation of the unlawful
compacl, with-hold from the firft the general right of feif-
defence; at lealt none vpon the ground of inconfiftent rights,
as in the othercafe. Yet fiiil it may be doubtful whether
admitting the full force of this reafoning, the offence can be
lefs than manflaughter; or whetber in fuch cafe the party
can altogether excufe himfelf upon the foot of neceffity in
felf-defence 5 becaufe the peceflity which was induced from
his own faulty and illegal a&, namely, the agreement to
fight, was in the firlt inftance deliberately forefeen and
refolved upon in defiance of the law: and fo far ir varies
this cafe from that of @ combat on a fudden occafion with-
oot malice, where both parties are prefumed to adt without
deliberation, under the immediate impulfe of paffion, and
blind to the confequences.

As to the other point to be eftablithed, namely, the exift-
ence of the necellity under which the party killing endea-
vours to excule himfelf; he can in no cale fubfantiate fuch
excufe if he kill his adverfary, even after a retreat; unlels
there were reafonable ground to apprehend that he would
otherwife have been killed himfelf. Aund therefore where
nothing appeared in Nailor’s cafe above mentioned to fhew
that the deceafed atmed at the prifoner’s life ; although ke
held him dewn on the ground beating him, and the prifoner
could not avoid his blows; it was ruled manflzughter, It

is
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h¢ intended to 1id himfelf of the chaitifement, which his
brother was then iufli@ing on him, by his death. Mr, Jul-
tice Fofter, in alluding to this cafe, feems to lay a firefs upon
the want of an inevitable neceflity, {o a3 to excufe the kill-
ing in that manner. But if it appeared that a party who was
engaged in fuch an affray, without any fault of his own,
had retreated as far as he could, {as in the above cafe, where
he was thrown upon the ground, and the deceafed was upon
him,] or otherwile teflified an intention to decline the con-
troverfy; and then being hard prefled, in mere defence of
his perfon from the continued blows of his adverfary gave
2 blow with his Aand, or in any other manner not Kkely to
&/l and it may fairly be prefumed that he bad no fuch
intention, but only to make him defift ; it rather {éems that
fuch a&, though death enfue, is either excufable in felf-
defence, or attributable to mifadventure ; 2kthough the par-
ty’s life were not in danger at the dme. For no man ia
required by law to remaia defencelefs aud fuffer another to
beat him as long as he pleafes withcut refiftance ; aithough
it be evident that the other did not aim at his life; but he
may lawfully exert fo much force as is neceflary to compet
him to defit. Upon the fame principle as governs the
cafe, where the party upon an infufficient provocation, fuch
as words, ftrikes a blow which unfortunately and befide his
intention kills another ; if it were with his hand or a ftick or
other weapon not likely to kill, it is but manflaughter;
which, had it been with a dangerous weapon, would have
been murder.  And it amounts to manflanghter in the for-
mer cale, becaule the alt of friking at all is unlawful; but
in the cafe now under confideration, it is not unlawful for
a man to ftrike with or ule whatever force may be {ufficient to
prevent another from beating him, {fhort of intentionally kill
ing him, unlefs for the neceflary prefervation of his own life,)
provided he cannot efeape from the blows by any other means,
and did not bring upon himfclf {uch ill treatment by his own
illegal aét. And therefore it may be a queftion, whether, un-
derfuch circumftances, the death may not be attributed to mif-

adventure
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adventure ; being unintentional in the party flriking, who
was in that inftance doirg no more than he lawfuoily might.
1 fay, to mifadventure rather than to homicide in felf-de-
fence, becaufz this latter feems more properly to imply that
the party {triking aimed ar thelife of the other, or intended
him fome great bodily harm, but that the faét is either juf-
tifiable or excufable, being induced by neceflity, and for
the prefervation of his own life. The cafe put therefore,
where the {triker does not aim at the other’s life, nor does
any adt calculated in common experience to endanger it, but
only intends to make him defilt from his unlawful affault by
ordinary means, 2nd in fo doing unexpettedly happens to
kill him, feems rather attributable to mifadventure, than ta
felf-defence upon chance-medley.

In defence of Property.

With re{'pe&-to attacks upon property, it has been fhewn
before, that it is lawful to repel even by the death of the
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before noticed.  But where a forcible attack is made upon
the dwelling-houfe of another, without any felonious intent,
but barely to commit a trefpafs, fome further caution is to
be cbferved.

If A. in defence of his houfe kill B, a trefpafler, who en-

Ante, (0 445 45

v Hale, 545,

. ‘. 48%¢, B,
deavours to mzke an eutry upon ity it ts at lealt commeon Cook’s cafe, Cro.

manflaughter, unlefs indeed there were danger of his life.
But if B. had entered into the houfe, 2nd A. had geatly laid
his hands upon him to turn him out, and then B. had turned
upon him and affaulted him, and A. had killed him, (not
being otherwife able to avoid the affault, or retain his lawful
pofleflion,) it would have been in [elf-defence, So it had
been if B. had entered upon him and affanlted hLim firft,
though his entry were not with intent to murder him, but
only a8 a trefpafier to gain the pofleffion. In fuch cale A.
being in his own houfe, uced not fly as far as he can, as in
other cafes of lelf-defence ; for he has the proteion of his
houfe to excufe him from flying; as that would be to give
up the pofleflion of his houfe.to his adverfary by Lisflight.
But in thefe cafes the homicide is excufuble rather than jufti-
fiable; and therefore a forfeiture is incurred, but a pardon

iflites of courfe.
On

Car. 537.

1 Hawnk. ch. 28,
23 wte 7.
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On the other hand, if the owner of the houfe be killed
in a ftruggle between him and thofe who unlawfully refit
his turning them out of his houfe, where they had no right
to remain, it wili be murder. Two {oldiers came at eleven
o’clock at night to a publican’s, and demanded beer, whick
he refuled, alleging the uureafonablenefs of the hour, and
adviled them to go to their quarters ; whereupon they went
away utering imprecations. In an hour and a half afterwards,
when the door was opened to let out fome company who
had been detained there on bufinefs, one of them rufhed
in, the other vemaining without, and renewed his demand
for beer; to which the landlord returned the fame an{wer:
and on his refufing to depart, and perfifting to have fome
beer, and offering to lay hold of the landlord, the latter at
the {ame inftant collared him; the one pufhing and the
other puiling each other towards the outer door; where
when the landiord came he received a violent blow on the
head with fome fharp inftrument from the other foldier,
who had remained without, which occaboned his death a
few days afterwards. Mr. Juftice Buller held this to be
murder in both, notwithftanding the previous firuggle
between the landlord and one of them. For the landlord
did no more in attempting to put the loldier out of hig
houfe at that time of the night, and after the warning he
had given him, than he lawfully might ; which was no provo-
cation for the cruel reveage taken : more efpecially as there
was realonzble evidence of the prifoners having come
the {econd time with a deliberate intention to ufe perfonal
violence in cafe their demand for beer was not complied

with.

But where the treipafs is barely againft the property of .

another, the law does not admit the force of the provo-
cation {ufficient to warrant the owner in making ufc of any
deadly or dangerous weapon. As if upon fight of one
breaking his hedges the owner take up an hedge fiake, and
Lknock him on the head and kill himy ; this would be mur-
der ; beeaufe it was an aét of violence much beyond the
proportion of the provecation. And ftill more where fuch
or the like violence is ufed after the party has defited from
the trefpals. DBut if the beating were with an inftrument

1 or
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o1 in 3 manner not likely to kill, it would only amount to ch. v. § .
manflaughter: and it is even lawful to exert fuch force f"rfff‘"" of pro-
againdl a trefpaffer, who comes without any colour to take ”
the goods of another, as is veceffary to make him defiil.

1 Hale, 473.486.

3. As to the perfons by whom fuck Juflification or excufe § 57
may be urged ; F¥bs m—)t‘u.rﬁ{ﬁg

] Jor injurus to
In all cafes where a felonions attack is made, a fervant emerher.

or any other perfon prefent may lawfully interpofe to I}ja?:;jf‘r:ff""?

prevent the mifchief intended ; and if death enfue, the Folt. 274.

party [o intcrpoﬁng will be juftified. Chus, inthe inftances ¢ Hale, 54, 5.

of arfon or burglary, a lodger may lawfully kilt the aflailant | T;“k che 12,

10 the fame manner as the owner himfelf might do. 'This R.v. Cooper,

is fubjet however to the fame limitations I before no- i;owcfr*iﬁ;

ticed. In this refpeét I fee no difference between the cafe :

of the perfon affaulted and thofe who come in aid againft

fuch felons.  And the legiflature itfelf feems to have con- §Ann. ¢ 26

fidered them on the fame foot; for in the cafc of the

Marquis de Guilcard, who ftabbed Mr. Harley fitting in

coancil, they difcharged the party who gave the mortal

wound from all manner of profecution on that account ;

. and declared the Xilling to be a Jawful and neceffory action.

But the cafe of third perfons interfering in mutual com-  § 8.

~ bats or fudden affrays, except as mediators to preferve the Zrerfiring b=

. C . . tual combats or
peace, requires greater caution.  Lord Hale puots this cale : fdien ofrays

If A. B., and C. - H farnveen etiorsg
» By be walking in compauy together, and C. « Finiey 2540

. affalt B. who flies, and is in danger of being killed from

C.’s purfuit, unlefs prefent help be afforded ; and A. there-
upon kill C. in defence of the life of B.; it feems that in
this cale of fuch an inevitable danger of the life of B.,

. the killing of C. by A. is in natare of felf-defence : but Ante, f. 456
- then, he adds, it muft plainly appear by the circumftances

of the cale, as the manner of the affault, the weapon with
which it was made, %c. that B.s life was In imminent

. danger. It feems as if Lord Hale had doubted of the cafe
~ of a ftranger’s interfering in the fame manner, by haviag
" fubjoined a guere to the next fentence, where fuch a cafe

is put. But if the killing of B. by C. would have been
®arder ; and on the other hand, the killing of C. by B.
u : would
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would have been juftifizble felf-defence; then I conceive
clearly that the killing of C. by A. although a firanger, in
defence of B., unon view of the imminent and otherwife
unavoidable danger of his life, would alfo have been jufti-
fiable ; becaufe the motive of his interference was laudable,
namely, to prevent 2 felony which would otherwife have
been committed. So if A. had interfered with a view
to preferve the peace between B. and C., giving due notice
of his intention, and not with a view to take part with
either; and had been under the neceflity of killing C. in
order to preferve his own life or that of B., which could
not otherwife be preferved ; it would equally have been
jultifiable : becaufe even private perfons are bound to pre-
vent a felony being committed by al} poffible lawful means,
without expofiug their own lives; though if their zeal
carry them thus far, the law will not put them in a worfe
fitaation on that account. Bat if A., a ftranger, take part
on a fudden with either B. or C., who are engaged together
in an affray, wherein both are in the eye of the law blame-
able, although perhaps in diffcrent degrees; and afterwards
kill either, although in the receflary defence of the other;
it cannot be lefs than manflaughter : for ke who thus offi-
cioufly interferes without any previous knowledge of the
merits of the difpute, not to preferve the peace but to
partake in the brcil, is himifeif highly culpable; having
Jefs provecation to heat his biood than probubly the parties
themfelves Lad who originally engaged in the difpure.  And
therefore his cafe does in this refped itand in a far lefs
favourable lizht than that of a friend or fervant who have
a prior intereft ia the fafety of the perfon for whofe fake
they interfere ; or even than the cafe of a ftranger who

happened 10 be prive to the whole caufe and progrefs of the
difpute.  But fuppols the kiling of C. by B. would under
the circumfiances have been clzazly exceisble felf-defence;

and on the other hand the kiliing of B. by C. would have

been manflaughter at leaft : as wherc B. had declined a

combat in which both had been fuddenly engaged, and had
retreated as far as he covld with {afety, but C. had perfified
in the atrack and put B’s life in peril; and A. a flranger,
not knowing the caufe of the difpute, had taken part with
B.

Of Homicide
{du defeute of Perfon or Protert 1}

B. and had flain C, in the neceflary defence of B.: it feems
that the merits of As cafe ought rathes to depend in part
upen the aftual fituation of the combatants at the time ke
tock part in the conteft, thaa aliogether vpon the merit
of ]'3.’5, of which he was endrely ignorant ; although s
merit would have great weivht In the decifion: which
{hould induce pexfons to bz exiremcly cautious how they
interfere too haftily in the difputes of others, onlefs 23
mediators to preferve the peace.  And thereforz if at the
time of A,’s aftual interierence, the danger of B, was fo
urgent that A. could only prevent his death by killing C. 5
pofiibly under thele circumitances A. might cxculiv.:’. th:’.
homicide upon the fame neceflity 2s B., although he en-
gaged not fo much to prelerve the peace between both as
to 2id B. in his neceéffity : but if he eugaged with intent to
part them, giving duc notice, wichout deﬁéning to kiil
C., and was only induczd thereto by the {peedy neceffity
which enfued, it wouki be even juitifisble.  On the cther
hand, if he rook part wizh B. beforc the a&iual exificnce of
the neceflity under which he was firugsli r 2g2iaft C., and
afterwards killed C. upon the vrgency of 5.5 danger; it s
very much to be doubted whether he eun exvenfe himfelf
afterwards upon the groaad of u ueceffity, which @1§ nst

the motive of his interferencs, and did nect exiit at the rime
that he engaged. For generaliy {peaking, if there be an
afftay, and an a@ual Sghiting and firiving between perfons,
and anp:her run in and take part with one party and kil
the other; this is manflaugater: 2nd that, whether the
gqisarrel between the two were {edden or mdicicus, if the
party interfering did not keow it to be malizious. And
the reafon why B. would be excufed ia the cafe pat, if at
all; is becaufe he endeavoured to deciine the combur, and
could not for the fierce attack of C. upon himj; bur A.
continued in the combat of his own accord 5 and if ks Jidfo,
he could not exeufe the killing of C. upon e oot of ne.
ceflity, although ultimately his own life mislit have been in
danger 3 much lefs then can he excule it on the ground cf
B’s neceflity; for that was rot the motive of Lis i or.
ference at firft ; and he had done no ot as Bl nag Jonz, 1
thew his inclination to abardon the afcsy, a.d that . o~y

L _ Cuitinued
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Chb V. §33. continued in it afterwards to prevent a felony from being

Inrerfirense of .
TEird per ons. committed.

e If A, and B. fight vpon malice, and C. the friend or
;ji:lfz)s 8% fervant of A., not being acquainted therewith, come in and
Cra. Jac, 256, take part agrinft B, and kill him; this is murder in A, but
f:a\:i 1363: only manflaughter in C. : otherwife if C. had known that
:’,ﬁ: - the fighting was upon malice; for then it would have been
Fo. [ a1, fnurdermboth.  But if A, had been affaulted, and had re-
treatzd as far as he could, and then his fervant had killed the
affailants it wonld have been fé defendends,  But if the fer-
vant had killed him before the mafter had retreated as far
as he could, it would have been manflanghter in the fervant.
And the law is the fame in the cale of the mafter killing the
other in defence of the fervant.  But if there be only angry
#el £7.146, words between A. and B.; and C. the friend of A. firike
B. with a bow} or other.dangerous inftrument, and kil
him ; this would be murder,
¥id: pof. . 8. Upon the whole, although Lord Hale and others appear
fometimes to intimate a diftinétion in thefe refpeéls between
the cales of fervants and friends, and that of a mere firan-
ger; vet it muft be confeffed that the limits between both
are no where accurately defined. And after all, the nearer
or more remote connexion of the parties with each other
{zems more 2 matter of obfervation o the jury as to the
probable force of the provocation, and the motive which
induced the intecference of a third perfon, than as fur-
nifling any precife rule of law grounded on fuch a dif-
tiuction,

On this head of interference by a third perfon, it remains
to bz oblerved, that if two be fighting, and another interfere
with intent to part them, but do not fignify fuch intent, and
he be killed by vne of the combatants; this is but man-
flanghter : for the latter might think that he came in 2id of
his caponent, unlels he had fome notice of his real intent.
And this rule holds even in the cafe of 2 peace-officer,
1 Hawk, ch 31. Though generally {peaking, if fuch a one or his affiftant be
£ killed in any ziray, whether by thofe at firlt. engaged

therein or by any others in aid of them, the cafe demands
Tott. £ £3. 81, very different confiderationy which will be treated of at

£13, large
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farge hereafter. It is for the moft part murder in all con- cn v. §¢q.
ceracd, where dae notice has been given. Deark of party
irterferivg

Some judges have faid erguends, that if two be fighting _— __,

upon malice, and a franger interfering to part them, and Manfill and

giving notice of his defign, be killed by one of the com- ID{;"’:\S caley

batants, it is murder in both ; becaule each intended to *Hae, 45t

have killed the other: though oether judges differed 2s to Antey - 12 24

this conclufion : and Lord Hale in citing the cafe difap-

praves of it to that extent, unlefs both ftruck him. But it

was clearly agreed to be murder in him who ftruck, and

alfo in the companions of that party. The like confidera-

tions will govern the cafe where a {iranger, interfering to

part two others fighting upon a fudden occafion, is flain by py, pok. fo

~either. DBut then he muft give fpecial notice of his defign,

and aét accordingly, otherwife the offence will not be more
than mauflavghter, there beiug no previous malice, and the
blood being heated in the affray.

A. How far the neceffity fball be faid to extend.

Ina{much as the juftification or excufe of which T have  §4o.
been treating is founded on the plea of neceffity, it will Duaron of tbe
not in either cale extend beyond the actual continnance of T;{“, 235
that neceflity which alone warrants it. And therefore 48lc.Com i85
though the party upon whom a felonious attack iz firft
made be not obliged to retreat, but may purfue the felon
till he find himfelf out of danger; yet if the felon were
killed after he had been properly {ecured, and there were
no longer any apprehenfion of danger, fuch killing would
be murder. Though perhaps if the blood were ftill Lot
from the conteft or purfuit, it might be only manflaughter,
on account of the high provecation. Hawkins indeed {ays, | trpur. b, 1S,
that if 2 fervant coming fuddenly, and finding his mafter f. 2s.
robbed and {lain, fall on the murderer immediately and kill
bim, it may be jufiified ; for he does it in the heat of his
furprize, and under juft apprehenfions of the like attempt
on himfelf. But he adds, that in other circumftances
{which muf be underftood where he has no juft reafon to
apprehend the like attempt en himfelf, and the fact is not
recent,} he could not have juftified the Lilling of fuch an
pne, but cught to have apprehended him. The fact will be

U3 : either
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either murder or man{laughter, according to the circume
ftances above alluded to.

5o Necofity induced by mutual misfortune,

There are befides fome cafes where neceffity may be
urged for the d-oth of an innocent man, and renders the
party ewcufcble without any culpability; or, as fome lefs
correCily have {aid, jujfiftable ; though the difference in fuch
cafes s not werth examination. As where two perfons
being fhipwrecked, and getting on the fame plank; it is
found not able to fave them both, and one thrufts the other
from it whereby he is drowned. Yet, according to Lord
Hale, a man cannot even excule the killing of another who
is innecent, under a threat however urgent of lefing his
own life unlefs he comply. DBut if the commiffion of
treafon may be extenuated by the fear of prefent death,
and while the party is under adtual compulfion, there feems
no reafon why this offence may not allo be mitigated vpon
the like confideration of human infirmity. But if the party
might, as Lord Hale in one place {uppofes, have recourfe
to the Jaw for his protedtion againft fuch threat, it will
certainly be no excule for committing the murder.

V1. Humicide in the Addvancement or Execution
of the Laws.

This branch of the fuhje& will comprchend not only
the duties of the {everal officers and minifters of juflice,
and of ali thofe whe come in aid of them, with the extent
of their feveral powers in the different cafes falling under
their cognizance ; but alfo the relative duty of the fubjeét
in each of thofe inflances: how far the one may jultify
or excufe compulfion j to what extent the other may exert
1eliftance,

With refpe& to the obfolete method of trial by battle,
it may be difmifled at once by obferving, that if either
of the champions killed the other, fuch homicide was
according to the barbarous notions of ancient jurifprudence
reckoned jullifiable, as being the jult judgment of God.

It
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It may be premifed generally, that where pesfons having  ch. v. §6s.
authority to arrelt or imprifon, or otherwife to advance f::f"gf:’.“ifﬁ'
or execute the public juftice of the kingdom, and ufing i
the proper means for that purpofe, are refilted in fo doing, §63.
and the party refifting is killed in the ftruggle ; fuch homi. General pris-
cide is juftifiable, And on the other hand, if the party Prtveron of off-
having fuch autherity, and executing it properly, happen “:‘_ff;"“ﬁ‘;‘ﬁf’mf
to be killed ; it will be murder in alf who take a part in Juchk ;5:{::';{ d-;os-.
refiffance : this being confidered by the law as one of the et ;;"457‘
ftrongeft indications of malice, an outrage of the higheft
erormity, committed in defiance of public jultice againft
thofe who are under its fpecial prote@ion. But if the
officer or perlon endeavouring to make the arrelt had no
fegal autherity for that purpofe, or, which is the fame
thing, nooe be thewn to the court; then the killing him
by the party againt whom fuch illegal violence is com~
mitted can only amount to manflaughter, Withers, a Rer. v. Withers,
common foldier, was indiCted for murder in ftabbing a S-afford Sum,
ferjeant in the fame regiment, who had arrefted him for S.}T_;J}S.‘:.-ff,'i
fome alleged mifdemeanour, and was condufting him to worss Seforeal
prifon. The prifoner at firt fubmitted to go, but fhortly T—.ch:_df::n:nro:_
?fter.ran away. T.hc ferjeant overtook and colared him, I,a.";:.'dgéouta and
infilting on his going with him: the prifoner refufed te Euiler s
go: and during the altercation the {erjeant having taken z°
ftick out of the prifoner’s hand and thrown it away, fhertly
after the latter drew the ferjeant’s fword, and plunged it
in his body, and killed him. The jury found him guilty
of murder. The articles of war, under which the ferjeant
migh: have jultified the arreft, were not produced in evi-
dence ; and no other autherity appearing for the arreft, the
judges were all of opinion that the convi€tion was wrong; for
that an affult or reftraint of liberty, (vo provocation being
fought by the prifoner,) was fufficient to reduce the offence
te manflanghter : 2nd {o it was reled in Buckuer's caley Buck=ers eafe,
upon the ftatute of ftabbing. DBut it was agreed in Sir 2T 25
Charles Stanley’s cafe, that if the party who is arrelted yield Rofamcedy bin?
himfelf and make no refiftance, but others endeavour to }.‘;:-.?:I:;rhsﬁan-
refcue h;lrn, and he do no a& to dcc-lan_: his_ jolning with ls?s:&[fm:;e'
them ; if thofe who come to refewe him kill any of the 4645
Railiffs; this is murder in them, but not in the pirty

U _ arrefte.)
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arrefied. QOtherwifle if he do any aft to countenance the
v'slznce of the refeuers; as in the principal cafe by having
firit fired at the bailif, and afterwards throwing him dowa.
50 if a man be arrefted, and he and his company endea.
vour a refleue; and while they are fighting, one who knows
nothing of the arreft coming by kill one of the bailiffs
in aid of the perfon arrefted 5 he is guilty of murder: for
a man muft take the confequences of joining in any un-
lawful a&, fuch as fighting 3 and his ignorance will not
excule him where the fact is made murder by the law
without any adtual precedsnt malice, as in the cafe of
killing an officer in the due execution of his office. But in
another report of the fame’cafe it is faid to have been
refolved, that if one not knowing the caule of the {truggle
interfered between the bailiff and the party arrefted, with
intent to prevent mifzhisf (which appeared to be the cafe of
Andrews) it was not murder in him, though the bailiff’s
afliftant were killed by one of the refcuers: and Andrews
was afterwards acquitted by the jury.

A. beat B. a conftable, who was in the execution of his
office, and they were parted ; and then C. a friend of A.
feil upon the conftable and killed him in the ftruggle : but
A. was not engaged in this after he was parted from B.
And it was holden by Holt, C. ]J. and Rookiby, that this
was murder only in C.; and A. was acquitted, becaufe it
was a {udden quarrel, and it did not appear that A. and C.
came upon any defign to abufe the cenftable.

But if A. who began the riot or affray, had ftill con.
tinued in it till it ended in the death of the conflable;
though he did not commit the fa&, he would be a prin-
cipal murderer.

This proteftion of the law extends to its officers, not
only while a&ually engaged in the exccution of their office
at the fcene of altion, but allo cundo, morands, ef redennds,
And therefore if one come to execute his office, and meeting
with great oppofition retire, and in the retreat be killed ;
this will be murder. And on the fame principle, if he
meet with oppofition, and be killed before he come to
the place; fuch oppofition being intended to prevent his
doing his duty; this will alfo amcunt to murdet; how-

ever
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ever the homicide might otherwife have admitted of Ch.V. §6s.

alleviation.

But thouph it be not neceflary that the officer thould
retreat at all, yet he ought not to come to extremities upon
every flight interruption, not unlefs upon a reafonable
neceflity, in order to execute his daty. And therefore
where a colletor having diftrained for a duty laid hold of
a maid-fervant who ftood at the door to prevent the diftrefs
being carrizd away, and beat her head and back feveral
times againil the door-polt, of which fhe died: although
the court held her oppofition to the officer to be a fufficient
provocation to extenuate the homicide 3 yet they were cleatly
of opinion that he was guilty of manflaughter in fo far
exceeding the neceffity of the cafe. And where no refift-
arce at 21l is made, and yet the officer kills, it will be
mutder. So if the officer kill the party after the relift-
ance be aver, and the neceflity has cealed, it is manflaughter
at lealt ; and if the blood had time to coel, it would, I con-
ceive, be murder.

Agatn, perfons coming in aid of officers in the execution
of their duty, and every man lending his affiftance to a
confervator of the peace in the prefervation thereof, or
attending for that purpole whether commanded or not, and
even privatc perfons under eertain circumftances interpofing
to prevent mifchief in cafe of an affray, or ufing their en-
deavours to bring felons or {uch as have given a dangerous
wound to juftice, are under the fame protettion as are the
ordinary minilters of juftice.

But in order to underftind more thoroughly the powers
and duties incident to the minilters of juftice, and thofe
who lend their afliffance in the advancement of the laws in
the feveral fituatiuns wherein they may be called upon to
act, the fubjet may be con{i.dered in a three-fold pomt
of view;

t. Toucking the arrefl of perfons.

3, Touching the fafe cuffody of perfons arrefled, and in
eonfinenent.,

3. Tonching the execntion of rnmmaa’:.
1. Touching

Preteflion of

sfficers, e,

Caution acaﬂh’

éffﬂ'ﬂ qﬁ(ﬂ

kilis amacher om
refilance.

I Hale, 431,
+8g. 494

2 Ha'e, 84.
Goffe's cafe,

1 Vent 216,
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Poft. [ 74+
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v g6 I Touching Homicide on the Arreft of Perfens.
,:,,.:;"g’ Jor e The powers delegated by the law to its officers in this

particular are proportioned to the argency of the cafes
Aﬂg. 66. th!:y are greater in cafes of felony than in matters of mere
Jurodution,  Mildemeanor; and leakt of all in civil fuits, It will be
proper therefore to take feparatc notice of each: after
which T thall touch, fourthly, upon the peculiar cale of
prefling. I fhall then have occafion to confider, fifthly, how
far the legality and formal execution of procefs is material
in any of thofe cafes; and therein where doors may be
broken open ; and how far third perfons may avail them.
felves of any defells in the procels or mode of executing

the arrefl.
§ 67. 1. Homicide happening in the srreff of perfons upon a
:!f:ﬁ :’:deﬂ'} Jelony done or fuppofed.
;221'::4:;;.?9' If a felony be committed and the felon fly from juftice,
y1. 10,2, Of & dangerous wound be given, it is the duty of every man
Foit, 271, yoo.

St. g Aan. & 16, fo.ufc his beft endeavours for preventing an efcape 3 and
;l;lawk;cl_l;;::. if in the purfuit the felon be kilied, where he cannot be
ch 12.£ v otherwife overtaken, the homicide is juftifiable. This rule
4‘;:?-(2‘;1;‘ 120. is not confined to thofe who are prefent, fo as to have
3s0,1.  ocular proof of the fact, or to thofe who firlt come to the
f,;lf.*:;;;"' knowledge of it: for if in thefe cafes freth {uit be made,
120. b and a fortiori if hue and cry be levied, all who join in aid
Vide Riot A&, of tholt ho b h H .
poit. p. 304, hofe who began the purfuit are under the fame pro-
teftion of the law. The fame rule holds if a felon after
arrelt break away as he is carrying to gaol, and his pur-
fuers cannot retake without killing him. But if he may
be taken in any cafe without fuch feverity, it is at leaft
manflaughter in him who kills him ; and the jory ought to
inquire, whether it were done of neceffity or not.

;m{l:, f. 61. On the other hand, if the felons refift and kill any of
v 37 the purfucrs, it will be murder in all who take part in fuch
Rex v, Jackfun pefiftance. Upon a robbery committed by feveral, the

andathers, New- . . ?
gue Lent Vac,  Party robbed raifed hue and cry, and the country purfued
:6};35;. :‘;'64. the robbers. One of them turned on the purfuers, the
? refk being in the fame field and having often refifted them ;
2nd the one refufing to yicld, killed one of the purluers,

it

OF Homicide 299

(In advancement of Law),

It was ruled, :it, that this was murder; becaufe the ch. V. §s57,
country upon hue and cry levied are authorized by law to ;’jm;"'ﬂﬁ'
purfue znd apprehend the malefaltors; and here was a

felony committed, and that by the perfons purfued. 2dly,

That zlthough therc were no warrant of a juftice of peace

to raife hue and cry, nor any confltable in the purfuit, yet

the hue and ery was a good warrant in law for the purfuers

to apprehend the felons ; and therefore the killing of any

of the purfuers was murder. 3dly, That inalmuch as all

the robbers were of a company, and made a commeon
refiftance, and fo one animated the other, al) thofe who

were of the compacy of the robbers in the fame field,

though at a diltance from Jackfon who killed the purfuer,

were principals. 4thly, That one of the malefattors having

been apprehended arnd in cuftody before the party was

hurt was not guiity; unlefs it appeared, that after his appre-

kenfion he had animated Jack{on to commit the murder.

Suppofing 2 felony to have been aétually committed, but  § 68.
not by the perfon fufpected and purfued, the law does not 5577 £’ i g
afford the {ame indemnity to fuch as of their swn accord o ffowj comimit-
engage in the purfuit, how probable fuever the fufpicion 'l.foq 8.
may be: for an innocent perfon is not bound to take 1Hal, 490-

. . .. . . 2 Hale, 78. 119
notice of a private man’s fufpicion or authority. But in
fuch cafe the homicide by either party, whether in the
flight or on refiftance. will amount to manflanghter : the
cne not having ufed due diligence to be apprized of the
truth of the falt ; the other not having f{ubmitted himfelf
to juftice ; fince if his cafe would bear it he might have
reforted to his ordinary remedy for the falle imprifonment. _

It feems that the fame rule would govern the cafe of fuch gy 1epers
as purfae of their own accord upon miftaken information cafe,ante,pazy.
that a felony had been committed ; but clearly not if it were
urged as a pretence. _

But if 2 peace-officer, or indeed any other perfon fpecially Arref apen au-
delegated, have a warrant {4} from a proper magifirate for i;k:;fyg?fw"h'

the apprehending of B. Iy same, upon a charge of felony; ;g:tﬁstgfgg

.12+ 2z Hasksch. 12,0016, 57. che 13, o 11, g Jufl. 113, 4loj.z77.

{2} And by ftat. 22 . 2. c. 44, . 6. if the warrant be formal in the frame of
it the officer executing it minifteial'y it iodemnified, though the magitirate iiy-
ing it exceed his jurifdiction.

or
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namely, the finding of the fa& by the grand inqueft on Ch.v. 63
oath. Still however it may be urged that if the fat of ﬁ;g_"”»"“’

fuch irdi¢tment found againft the party be known to thofe
who endeavour to arrelt him in order to bring him to
jultice, it cannot be truly faid that they act upon their own

private fufpicion or authoriry, and therefore they ought to

o‘:‘:r:iﬁﬁfs' or if B, ftand indi@ed for felony; or if the hue and cry
Jeloay. be duly levied againft B. by mame; or if he efcape after
wme———~= having been legally arrefted {and taying hold of the prifoner
ég::li:rs;k s and pronounciag words of arreft is an aftual arreft; and
6 Mod, 173, indeed without a&ually laying hold of him, if be had before

Colev.C . : ) .
MU_C;; Ga::e:n’ fubmitted to the arreft} : in thefe cafes if B. though inno-

S:d wide 1 Hale,

1 Hawk. ch. 23,

cent fly, or turn and rebi, and in the purfuit or firuggle
be killed by fuch peace-officer or fpecial bailiff, or his
afliitants, or by any perfon joining in the hae and cry;
the perfen {o killing will be indemnified. For thefe perfons
were, in the feveral inftances put, in the difcharge of a duty
required from them by law, and fubjet to punithment in

cafe of a wilfal neglet of it. As on the other hand, if

any of thefe be killed by B. it will be murder in him and
any of his accomplices jouining in that outrage.

Lerd Halz indeed thinks that what has been faid above
with refped to the arreft of perfons ftanding indifted for
felony, againft whom no warrant can be produced at the
time, muft be underftood of arrefts by officers who are fuch
wirtute officii, and have fuch a fpecial duty impofed upon
them ; and does not extend to arrefls by private perfons of
their own authority, Hawkins, whe alludes to the famec
power of arreft by officers in this inftance, alleges this reafon
for it; becaufe there is a charge againft the party on
record. If this were all, it would not readily occur why
officers only could tzke notice of a charge on record.  But
the diltinCtions I have hefore neticed between officers and
private perfons are founded on this principle, to difcourage
perfons from proceeding to extremitics upon their own

private fufpicion or authority. On which account a private

man is not bound to adt in this cale a5 in fome others
which have Seen mentioned ; and therefore the law does
not hold out the {ime indemnity to him; but his entire
jultification muft depend upon the faét of the party’s guile,
which at his peril he muft make out, otherwife he will at
leaft be guilty of manflaughter. Whereas conftables and
other peace-officers are ex offcio not merely permitted but
enjoined by law to arreft the parties, as well on probable
fufpicion of {felony, as in cale of felony a8lually committed :
and this is a fufpicien grounded ou the higheft authosity,

[ namely,

b pam i e o

have equal protection with the ordinary minifiers of the
law. At any rate, it is a good caufe of arreft by private
perfons, if it may be made wichout the death of the felon.
And if the fa&l of his guilt be neceffary for their complete
juitification, I conceive that the bill of indiétment found by
the grand jury would for that purpofe be primad facie evi-
dence of the facl, till the contrary were proved.

If a private perfon fufpect another of felony, and ly
fuch ground of fufpicion before a conilable, and require his
affiltance to take him, the conftable may juftify killing the
party if he fly, though in truth he were innocent. But in
fuch cafe, where no hue and cry is levied, certain precau-
tions muft be obferved: f. The party fulpecting ought to
be prefent ; for the juflification is that the conftable did aid
him in taking the party fufpelted. 2. The conftable ought
to be informed of the grounds of fulpicion, that he may
judge of the reafonablenefs of it. From whence it fhould
feem that there ought to be a reafonable grovnd fhewn for
it : otherwife it would be immaterial whether fuch informa-
tion were given to the conftable or not, as to the point of
his juftification.  And it was formerly fuppofed to be ne-
ceffary that there fhould have been 2 fclony committed in
faét, of which the conftable muft have been alcertained at his
peril. But in Sarhwe! v. Puayne and others, it was determined
that a peace-oificer might jultify 2n arrelt on a charge of
felony on realonable fufpicion, without a warrant; atthough
it {hould afterwards appear that no felony had been com-
mitted ; but that a private individual in fuch 2 cafe could
not, The reafon of this is apparent; for if, as Lord Hale
obferves in one place, the conftuble cannot judge whether
the party be gailty or not till he come to his trial, which
cannot be till he be apprehended ; (which he thinks a fuffi-

cicnt seafon for jullifying hiny in-killing the party acculed,

i

Datr. ¢h. 172,
L.

§ 69.
Cmﬂaé!e adling
i tnformation of
private perfon,

2 Haile, 79, So.
gls 2, 3

3 inft. 221,
Sumi. 36, 7.
Ledwith v.
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E. 23 G. g/
Cald. 251,

11 8 Tre g21,

Samuel v.Payne,
Bovg. 329,
1 bls. zam. gz,

2 Hale, o3, 3nd
wide ib. 84. “Bye
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if he fly from the arreft and cannot otherwife be overtakedy
however innocent he may afterwards appear to have been 3)
fo it muft be equally impoffible for the conftable to afcer~
tain whether a felony were attually committed or not : but
in moft cafes he muft take both the one and the other
upon the credit of the party who lays the charge before
him. Therefore all that can in reafon be required of him
is that he theuld inform him(cif as well as he can of the
circumftances; and that the relation of the party fhould
appear credibie.  And it is the duty of ali perfons to fubmit
themlelves to the known officers of the law.

Under what circumitances doors may be legally broken
open in the feveral cafes: of felony done or fuppofed,
in mifdemeanors, and in civil fuits, will be thewn at large
hereafter.

2. As 1o arrefls in cafes of mifdemeansy and breach of the

Prace.

It is not lawful to kil the party accufed if he fly from
the arreft, though he cannot otherwile be overtaken, and
though there be a warrant to apprehend him ; and generally
fpeaking it will be murder; but under circumftances it may
amount only to manflaughter, if it appear that death was
not intended.  But, 25 in cale of felony, {o here, if the
officer meet with refitrnce and kill the qffender in the
firuggle, he will be juftified ; and if he be killed, it will be
murder. And he is bound 2t common Jaw and by the ftat,
17 Ric. 2. ¢. 8. to fupprefs all riots, and is punifhable if be
negle&t it.  In fome inftances however of flight in cafes of
flagrant mildemeanors, fuch as the one before mentioned
of a dangerous wound given, and fome others which will
be remarked, the fame extremity may be reforted to if
the party cannot be otherwife overtaken : but this is founded
upon a prefumption that the offence may turn out to be
felony. The like feverity is juftifiable againft trefpaffers
come to hunt in legal forefts, parks, chafes, er warrens,
who will not furrender themfelves on dcmand to the
keepers; but fly, and cannot otherwife be overtaken ; and
if the keeper be Lilled it is murder.

315- 4 Blac. Com. 30, Ante, £ 31, Comya.Rep. 16. 2 Roll. 120, Palm. 546+
It

Of Homicide
(In advancement of Law).

It is faid by Hawkins and others, that every private
perfon may by the common law arreft any fufpicious night-

‘walker, and detain him till he give a good account of

himfelf. Lord Hale carries the matter fomewhat farther,
and fays, that if peace-officers meet with night-walkers or
perfons unduly armed, whom by flat. 2 Ed. 3. c. 3.
and 5 Ed. 3. c¢. 14. they are required to apprehend till
morning that they may be examined, and who will not yield
themfelves, but refit or fy before they are apprehended,
and they are upon neceflity {flain, becaufe they cannot be
otherwife overtaken; it is no felony in the officers or their
affiftants ; though the parties killed were innocent. But
unlefs there were a reafonable fufpicion of feleny, in fuch
a cafe, it may be a matter of doubt at this day whether
fo great a degree of feverity would be either jufiifiable or
neceffary, efpecially in the cafe of bare flight, Both thofe
ftatutes were levelled againlt particular defcriptions of
offenders who roved about the country in bodies in a during
manner, In Tooley’s cale it was confidered, that the
taking up of a perfon in the night as a night-walker and
diforderly perfon, though by a lawful officer, would be
illegal, if the perfon fo arrelted were innocent, and there
were no 1eafonable grounds of f{ufpicion to miflead the
officer. And in 2 MS. note of that cafc given by the
editor of Lord Hale, Lord Holt is made to fay, that of late
conftables had made a pradtice of taking wp people only for
walking the fireets ; but he knew not whence they had fuch
an authority, But it has been holden that one may be

indited for being a common night-walker, as for a mif-
demeanor.

A conftable or other known confervator of the peace
may lawfully interpofe upon his own view to prevent a
breach of the peace, or to quict an affray; and if he or any
of his affitants, whether commanded or not, be killed, it
will be murder in all who ‘take part in the refiftance;
there being either implicd or exprefs notification of the
charadter in which he interpofed. What will amount to
implied legal notification will be feen hercafter.

But
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But private perfons interpofing in the cafe of fudden
affrays, to part the combatants or prevent mifchief, muf}
undoubtedly give exprefs notice of their friendly intent:
after which fhould they be aflaulted by either of the combat-
ants, and in the ftruggle fhou!d happen to kill him, this will
be juftifiable homicide. But if ti:e party fo interpafing with
fuch notice thould be killed by cither of the affrayers, it
will be murder in the perfon fo killing; but not in the
other, unlefs he had alfo firack him.

In the cafe of a riot or rebellious aflembly the peace~
officers and their afiftants, endeavouring to difperfe the
mob, are juftified both at common law and by the riot
act 1 Geo: 1. ¢, 5. in proceeding to the laft extremity in
cafe the riot cannot otherwife be fuppreffed.  And Hawkins
feems to think that this power extends alfo to private
perfons alting of their own accord, if they cannot other-
wife quell the riot; upon the ground that it is every man’s
duty to interfere for the prefervation of the peace, and to
arm himfelf for that purpofe. And this was fo refolved by
all the judges in Eafter term, 39 Eliz. ; though they thought
it more difcrect for every one in fuch a cafe to attend and
alfift the king’s officers in fo doing,

But where two conftables took oppofite parties in an
affray, and one of them was killed ; this was tnled to be
only manflaughter 5 notwithftanding each had enjoined the
other party to deiift: and it was not murder, fays Lord
Hale, inalmuch as each had as much authority as the
other. Perhaps it had been bertsr exprefled o have faid,
that inalmuch as they ated not fo much with a view to

keep the peace as in the nature .of partifans to the different

parties, they aled altogetier out of the fcope of their
charalters as peace-officers, and without any authority
whatever. For if one having a competent authority iffue
a lawful command, it is not in the power of any other,
having an equal authority in the fame refpedt, o iffue a
command contrary to the firft ; for that would be fo legalize
confufion and diforder. And therefore, fays Lord Hale, if
the fheriff having a writ of poffeflion againit the houfe and
kands of A.; and A. pretending it to be a riot upon him,

gainy

A st e gy, i

Of Homicide

{In advancement of Laws)s

gain the conftable of the vill to afilt him, and to fupprefs
the theriff or his bailiff ; and in the confli¢t the conftable
be killedy this is not fo much as manflaughter : but if any
of the theriff’s officers be killed, it is murder; becaufe
the conftable had no authority to encounter the fheritf’s
proceeding or alting by virtue of the king’s writ.

Upon thefe principles a cafe was ruled by Mr. Jullice
Heaik upon an indi¢tment for an aflauit and refcae; where
the fheriff ’s officers having appreh-nded a man by virwe of
a writ againft him, 2 mob cofl-&ed and ¢ndeavoured by
violence to refcue the prifoner.  In the courfe of the feuffle,
which was at ten o’clock at night, oneof the bailiffs heving
been violently affanlted firuck one of the afluilants, a wo-
man, and as it was thought for fome time had kiiled her:
whereupon and before her recovery was afcertained the con-
ftable was fent for, aud charged with the culledy of the
baiiff who had firuck the woman. Tlhe bailifis on the
other hand gave the confluble notice of their authority, and
reprefented the violence which had been previcully offered to
them ; notwithftanding which he”procesded to take them
into cuitody upon the charge of murder, and at birft offered

" to take care allo of their prifoner; but the latter was foon

refcued from them by the furrounding meb.  And the wo-
man having recovered, the bailiffs were releafed by the con-
flable the next morning. Heath J. was clearly of opinion,
that the conftable and his afliflants were guilty of the af-
fauit and refcue, and direfted the jury accordingly (a).

It has been often in queftion how far a conftable, or other
peace officer, is warranted in arrefting one upon a charge
by another of a mere breach of the peace after the 2ffray
is ended and the peace reftored, without a fpecial warrant
from a magiftrate. The better -opinicn however feems to
be that he hath no fuch authority, Cerrainly not, as for
the purpole of imprifoning or compelling the party to find

Maiditone Sum. AL 1787, cor. Gould J. MS Skarret's cale, T. 35 Eliz.
(4} The jury however acquitted the defeadantss
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fureties (a). Yet Lord Hale {(8), and fume later authorities,
have holden that he may arreft the party upon the charge of
another, though the affray be over, for the purpofe of bring-
ing him before a juflice ro find fureties or for appearance.
But where time and clicumftances will admit of it, the bet-
ter way is to apply to a magiitrate for a warrant. It feems
clear however that if one menace ancther to kill him, upon
complaint thereof to the conftable forthwith, he may, in
order to avoid the prefent danger, arrelt the party and de-
tain him tiil he can conveniently bring him to a juftice of
the peace. But this powet is gronnded on the duty of the
officer to prevent a probable felony, and muft be governed
by the fame rules which apply to that cafe; though Dalton
extends it even to the prevention of a battery.

In the cafe of arrelts upon procels, whether by writ or
warrant, if the officer named in the procefs give notice of

1;0&. 1. 8. 2o, -his authority, and refiltance be made, and he be killed ; it

will be murder; if in fact fuch notification were true, and
the procefs legal; for after fuch notification the parties op-
pofing the arreft acted at their own peril.

3..As to drrefls in civil Suits,

In civil fuits, if the party againlt whom the procefs has
iffued fly from the officer endeavouring to arreft him, and be
killed by him in the purfuit, Lord Hale thinks it is murder:
but Mr. Juitice Fofter fays it will be murder or manflaugh-

3M3.Sum. 143. (e 5 circumBances vary the cafe. Forif the officer in the

heat of the purfuit, and merely in order to overtake the de-
fendant, fhould trip up his heels or give him a ftroke with

an ordinary cudgel or other weapon st Jikely 20 kill, and death-

fhould unhappily enfue; this will not amount to more than
manflaughter. The blood was heated in the ourfuit, and
no fignal mifchief intended. Bat if he made ufe of a deadly
weapon, it will amount to-murder. The mifchievoas vins
di@tive (pirit determines the nature of the offence. I

(#) Yet Lord Coke fays (4 Inft, 265.) that a conftable may take furety of the
peace by obligation.

(4} 2 Hale, go. Handcock v. Sandhsm and others, Sittings after Hil. 1785,
at Wellm. cor. L&, Mansfield. And Willams v, Deanpley, Guildh. Site. after
Jdich. 1787, cor. Buller J. MS,

doubt

Of Homicide
{I# advancement of Law).

doubt whether Lord Hale, or anv of the writers on the
fame fubjet, meant to cacry the doftrine further; though
they may not have exprefled themfelves fo guerdedly as dr.
Juftice Folter has done. It rather {eems that Lord Hale
intended only to fpeak of the officer’s intentionally killing
the defendant in his flight, not being able to overtake him.
The cafe of a defendant flying afrer an arreft actually
made, or out of caftody in execution for debt, feems 2lfo to
be governed by the fame rules. Bat certainly, in cafe of refiit-
ance made, the perfon having autherity to arreft may recel
force with force,and need not give back; and if death unavoidl-
ably enfue in the ftroggle, he will be juftificd : as on the other
hand the killing him wiil be murder: and the cafe in Rolle,
where the officer was holden guilty of manflaughter, becaufe
in fuch cafe he had not firlk given back as far as he could
before he killed the party who had efcaped out of cuftody
in execution for a debt, and refifted being retaken, feems
to ftand alone, and has been difapproved of. In all thefe
cafes, however, the party mult have fome notification of the
officer’s bufinefs. :

But no private perfon can of his own authority arreft in
civil fuits.

4+ Prefling.

There are yet two other occafions wherein the arvelt and
detention of perfons of a particalar defeription may be juiti-
fied for the fafety of the ftate; one of thefe is in the cafe
of mariners, who are legally impreffed to ferve on board
his majefty’s fhips of war: and the other in cafe of danger
from invafion or infurreftion, when the crown has a right
to require the perfonal fervice of every man capable of bear-
ing arms. Of the former right, which is and always has been
in common exercife, it is to be oblerved ; 1. That the right
of imprefling for the fea fervice is confined to mariners {a).
2. There muflt be a legal warrant. 3. It muft, as in other
cales, be executed by a proper officer.  The two laft points
will be confidered in their proper places.

(2) The prefs-warrant, a5 2nrears by Rex v, Sofily, 1 Eaft’s Rep. 466, extends
in terms te ¢ fzamen, leafaring men, and others whofe otcupations and cailings are
¢ 1o worle in veliels and boats wpon rivers. Azd fee there the consiruClion pug
tipon thele words.
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If there be a proper officer with a legal warrant to ims
prefs, and the party endeavoured to be taken, being a fit
object of that fervice, refufe to {ubmit, and re6ilt, and kil
the officer ot any of his afbfiants, they doing no more than
is neceflary to imprefs the mariner, and overcome the
refitance; it follows by every Jegal analogy that fuch a cafe
would amount to murder. On the other hand, if the party
attempted to be preffed be killed in fuch ftruggle it feems
juitifiable, provided the refiffance could rot otherwile be
evervome 3 and {ne ofiicer need not give way, but may freely
repel force by force.  And if the right of preffing do not
ftand on this firm foot, it were better abandened altogether,
than by patting elficers on performing a {ervice to which an
oppolition s partially encouraged, thereby to promote
blcodthed and diforder inftead of duty and fubmiflion to the
law. Butin cafc the party fly, the killing by the officer in the
purfuit to overtake him would be manflaughter at leaft, aod
in {ome cafles murder, according to the rules which govern
the cafe of mifdemeanors; paying attention neverthelefs to
thofe ufages which have prevailed in the fea fervice in this
refped, fo far as they are authorifed by the Courts which
have ordinary jurifdiftion over fuch maiters, and are not
exprefsly repuznant to the laws of the land.

An officer in the imprefs fervice put one of his feamen-on
board a boat belonging to one William Collyer, a fitherman,
with intent to bring.it under the ftern of another veflzl in
order to fee if there were any fit obje@s for the imprefs
fervice on board. The boat fleered away in another di-
teftion; and the officer purfued in another vefle} for threa
hours, firing feveral fhots at her with 2 mufket loaded
with bull for the purpsfe of hitting the ballyards and bringing
the boat -do, which was found to be the’ ufval way; one of
which fhots unfortunately killed Collyer. The Court faid
it was impoflitle for it o be more than manflaughter. This
I prefume was on the ground thar the mufquet was not
levelled at the deceafed, nor any bodily hurt intended to
him., DBut inafmuch as fuch an al was calculated to breed
danger, and not warranted by law, though no bodily hurt
were intesded, it was manflanghter; and the defendant
was burned in the hand.

5. Next

Of Homicide

(In advancement of Law).

¢. Next comes under confideration bow far the lgality

of procefs or formality in the manner of making the arreff may
be material wpon queftions of howsicide on arreffs ; and herein

{everal nmtters are to be attended to.

1. Fhat the Court or perfon from whom the procefs iffues
has a competent jurifdiCtien and authority. 2. That the
procefs itfelf, be it by writ or warrant, be {o far legal that
it be not defeclive in the frame of it. 3. That the pirty
executing the procefs or making an arreft visture oilicii, be
a lawful officer for that purpofe, or an affiftant to fuch ; and
that there be due rotification thereof. 4. That the procefs
be executed or arreft made duly and according to law ; and
herein, where doors may be broken opea. 5. How fara
defect in any of thefc particulars may be urged by a third
perfon who officioufly interferes to prevent the arrefl,

1. Lord Coke {ays, that a conftable endeavouring to arreft
by warrant from the High Commiffion Court being killed in
the attempt, *it was only fe defendendo in the party;
for the conftable had no lawful avthority. Bat this has
been doubted by good advice; and it hag been thought with
more propriety that it would be manflanghter; becaufe
there was no neceflity for recurring to {uch an extremity.
And this feems to be now fufliciently eitablifhed by Wi-
thers’s cafe before mentioned. The yarrant in truth makes
no difference on fuch an occalion; but the cafe fhould be
judged upon its own merits, independent of that fadl.

By the ftut. 24 Geo. 2. c. g4, . 6. If the warrant be re-
gular in the frame of it, the officer executing it minifterialy
is indemnified againft any ation for damages by the party
injured} though the magiﬂratc by whom it was ifited ¢xa
ceeded his junifdiction,

2. It is fufhicient if the procefs itfelf be legalin the frame

of it, and iue in the ordinary eourfe of juilice Irom a ccast

or perfon having jurifdi€tion in the cale.  No error or Irre-

gularity in the previous proceeding will ailtzct ir, or excufe

the party killing the officer in the execution of it from the
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dum, fieri facias, writ of affiftance, or any other writ of the
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like kind, iffue directed to the fheriff, and he or any of his
officers be killed in the execution of it; upen an indiétment
for this murder it is only neceflary to produce the writ or
warranty without thewing the judgment or decree : for how-
ever erroneouily the procels iffued, the fheriff mufl obey, and
is juftified by it. And fo it was ruled by Lord Hardwicke
in the cafe of Rogers. So though the caufe be not exprefled
with fufficient particularity, the officer is juftified if enough
appear to fhew that the magiftrate had jurildiQion over the
fubjeét matter. 'Thie muft however be underftood of a
warrant containing aii the eflential requifites of one..

In all kinds of procefs both civil and criminal, the falfity
of the charge contained in fuch procefs, that is, the real in-
juftice of the demand in the one cafe, or the party’s inno-
cence in the other, will afford no matter of alleviation for
killing the officer: for every man is bound to fubmit him-
{z1f to the regular courle of juftice. And therefore where
an efcape warrant had been obtained improperly and by pet-
jury, it vzried not the offence of bim who killed the oﬁiccf
in attempting to execute it, But if the procels be defettive
in the frame of it; as if there be a miftake in the name, or
addition of the party; or if the name of the party or of the
officer be inferted withont authority, and after the iffuing
of the procefs ; and the officer in attempting to execute it
be kitled ; this is only manflanghter in the party whoefe li-
berty is invaded.,

"The prifoner Stockley, about Lady-day 1753, had been
arrefted by Welch the deceafed, at the fuit of one Bourn,
but was refcued; and afterwards declarzd, that if Welch

offered to arreft him again Le would fhoot him. A writ of -

refcue was made out at the {uit of Bourn, and carried to the
office of Mr. Deacle, who acted for the under-fherniff of
Stafordfhire, to have warrants made out on the fame. The
under-fheriff’s cuftom was to deliver to Deacle fometimes
blank warrants, fometimes blank pieces of paper under the
feal of the office, to be afterwards filled up as occalion re-
quired. Peacle made our a warrant againft Stockley upon
one of thefle blank pieces of paper, and delivered it to Welch,
who inferted thercin the names of ‘Thomas Clewes and Wil-
liam Davilt on the 12th of July 1753. Oa the 19th of Sep-

tember
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tember following Welch, Davil, Clewes, and Howard to
whom Stockley had declared he would fhoot Welch, went
to arreft Stockley on this warrant. Clewes and Davil hav-
ing the warrant went into the prifoner’s houfe firft, and
called for refrefhment ; but an alarm being given that Welch
was coming, the door was locked : upon which Clewes ar-
relted the priloner on this illegal warrant; who thercupon
fell upon Clewes, and thruft him out of doors, but kept Da-
vil within, and beat him very dangeroufly, he crying out
murder. On hearing this Welch and Howard endeavoured
to get into the houfe, and Welch broke open the window,
and had got one leg in, when Stockley thot and killed him.
The prifoner abiconded, and was not apprehended till De-
cember 1771, He was tried at the Lent affizes following
for murder, when the jury found exprefsly that the deceafed
attempted to get into the houfe to afklt in the arreft of
Stockley. Howardy Clewes, and Davil, being dead, their
depofitions before the coroner were read; and minutes
were taken of the above fafls for a fpecial verdiét; bat to
fave expence they were referred to the judges of B. R. (but
not argued ;) who certified that the offence amounted in
point of law only to manflaughter. The prifoner was there-
upon branded and imprifoned nine months.
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The praflice of iffuing blank warrants, which occurred gimi warrans
in the above cafe, has been very general, and is highly re- 2

prehenfible. To fay the leaft of it, it withdraws from the
minifters of juftice that protection which the Jaw when
properly executed was meant to afford them ; and thereby
holds out a temptation to future refiftance, Upon the oc-
cafion jull mentioned it ferved as a cloak to fcreen a defpe-
rate and atrocious offender from the punilhment which he
fo well merited. Lt is true, that his ignorance of the defedt
in the warrant at the time did not vary the cafe in fri@nefs
of law : but there was this additicnal circumftance in his

. cafe which may deferve #o be well weighed, that he had

before deliberately refolved vpon fhooting Welch in cafe he
offered to arrelt him again, which in all probability it might

be his duty to do. This was relied on by fome of the judges pis, carise
in Curtis’s cafe, as indicative of premeditated malice and k. For.137,3.

cruelty, and therefore fuilicient of itfclf to warrant & con-
X4 _ viction

ante 310,
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viftion for murder, independant of the legality of the warrant,
which was there however holden to be legal. The praétice
I have aliud~d 17 was larely reprobated in a cafe of a fimilar
nature ; where the fheriff having dire€ed a warrant to A,
by name, and al! his other officers; B’s name (another of
the therilf’s ofhicers) was inferted after the warrant was
fizned and fealed by the (herilf; and therefore an arreft by
B. was holden illegal.

With regard to prefs-warrants, they have in modern times
been iffued from the board of Admiralty, grounded upon an
order of his Majefty in council; and are direfted to fome
one particular officer, who is therein direQted not to intruft
any perfon with the execution of it but a2 commiflioned offi-
cer, whofe name and office thall be inferted on the back of
the warrant,

3. The party taking upon him to.execute procefs, whe~
ther by writ or warrant, muft be a legal officer for that pur.
pofe, or an afliltant to fuch, and he mull give due notification
of his bufinefs. If he be 2 conflable or other known officer
de fafo, afling within his diftrif}, it is fuflicient without
proving his appointment and {wearing in. If an officer
make an arreft out of bis proper diftriék, or have no warrang
or authority at all 5 as if bis name be inferted after the iffu-
ing of the writ or procefs without lawful authcrity 5 he is no
legal officer, nor entitled to the fpecial protedtion of the law
and therefore if he be killed by the party injuted in the
firuggle, it is only manfliughter.  Oun the other hand, if the

fuppefe:! officer purpofely kill the other party for not {ubmite .

ting himfeif to fuch illegal arreft, it will generally (peaking
be murder: that is, in all cafes at Ieaft where an indifferent
perfon acting in the like maraer without any fuch pretence
would be guilty to that extent.

Thus a warrant having been direfted from the Admiralty
to Lord Danby to imprefs feamen, one Browning his fervant,
without any warrant in eriting, imprefled one who was no
feaman, who trying to efcape was killed by Browning : ad-
judged murder.

So

OF Homicide
(In advancement of Law).

So in Walter Dizon’s cafe, the captain of the Royal So-
wereign man of war had a warrant for imprefling mariners,
upon which a deputation was indorfed in the ufual form to
one Stafford, a licutenant. The mate of the Royal Sove-
reign, together with the prifoner Dixon and fome others,
but without either the captzin or lieutenaut, imprefled one
Anthony How, who never was a mariner, but was fervant to
a tobacconilt. How made fome refiltance, and for that
purpofc drew a knife which he held in his band; where-
upon Dixon with a farge walking-flick, about four feet long
and a great knob at the end of it, gave How a violent blow
on the fide of his head, of which he died in about fourteen
days. 'This was adjudged murder: for in this cafe the cap-
ture and detention of How were unlawful on two accounts;
firft, becaufe neither the captain or lieutenant were prefent,
and Dixon was no lawful officer for that purpofe, or afftit-
aat to fuch. Secondly, becaufe How was not a proper objeét
to be imprefled. Under thefe circureftances it was lawful
for How to defend himfelf ; and Dixon’s killing him in confe«
quence of 2n unlawfol capture and detention was murder.

In Borthwick’s cafe, where a prefs warrant had been
direted to licutenant William Palmer, enjoining all mayors,
&ec. to aid and alGilt him, and thofz employed by him in the ex-
ecation thereof ; and he had given verba/ orders to the de-
fendant and feveral athers to imprefs certain feafaring men
of whom he had received intelligence - [uch delegation was
holden to be clearly bad 5 and the execution of the warrant
by the prifoners, Palmer not being there, illegal. In that
cafe it was exprefsly found to be the conftant ufage and in~
variable cuftom of the navy for all commifhoned officers
having in their cuftody fuch prefs warrants to give verbal
orders to {uch petty officers (of whom there was one amongft
the prifoners in this cafe) whom they may think fit to em-
ploy upon the imprefs fervice; and that fuch petty officers

- ufually aft without any other authority than fuch verbal

orders. No (trefe however could be laid on an ufage di-
rellly repugnant to the laws of the land,

In Alexander Broadfoot’s cafe before mentioned, the lieu-
tenant of the prefs-gang, to whom the execution of it was
properly deputed, having remained in King Road in the

: port
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port of Briftol while his boat’s crew went fome leagues down
the channel in the boat by his directions to prefs feamens
and in the furtherance of that fervice one of the prefs-gang
being killed by a mariner on board a veffel which they boarded
with intent to prefs thofe whom they found there, though
before any perfonal violence offered by the prefs-gang; it
was holden to be only manflanghter. But if a warrant be
dire&ed to feveral, any of them may execute it.

In like manner, if procefs be executed out of the jurifdic.
tion of the court from whence it iffues, the killing the officer
attempting to enforce the execution of it upon the party
would be only manflaughter. But if the procefs be dirc&ed
to a particular conftable by name, or even by his name of
office, and he execate it within the jurifdiction of the court
or magiftrate iffuing the fame, alihough it be out of the con-
ftable’s vill, that will be fufficient,

But further, the parties upon whom procefs is to be exe-
cuted muft have due notice of the officer’s bufinels, in order
to make their refiftance in the highelt degree criminal.
And unlefs there be fome notification to them in ome or
other of the ways after mentioned, the killing of the officer
upon refiftance made againtt the arreft will not be murder.
"Thus where a bailif puthed abruptly and violently into a
gentleman’s chamber early in the morning in order to arrelt
him, but not telling his bufinels or ufing words of arreft ;
and the party not koowing that the other was an officer, in
the firft furprize fnatched down a {fword which hong in his

room and killed the bailiff, this was ruled to be man-
flaughter.

With regard to fuch ininifters of juftice who in right of
their offices are confervators of the peace, and in that right
alone interpofe in the cafc of riots and affrays, it is neceflary
in order to make the offence of killing them amount to mur-
der, that the parties concerned fhould have fome nofice of
the intent with which they interpofe : otherwife the perfons
engaged may in the heat and buftle of an affray imagine that
they come to take 2 part in it. Dut in thele cales a fmall
marter will amount to a due notification. It is fufficient if
the peace be commanded, or the officer in any other manner

declare

g, i ek
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declare with what intent he interpofes. Or if the officer be o, v, gor.
within his proper diftri@, and known or but generally ac- HNorieof theof-
knowledged to bear the office he aflumes; or if in order to s

keep the peace he prodace his ftaff of office, or any other
known enfign of authority, the law will prefume that the
party killing had due notice of his intent, efpecially if it be
in the day-time. In the night indeed, when fuch cnfigns.of
authority cannot be diftinguithed, fome further notification.
is neceflary ; and commanding the peace, or ufing wors of
the like import notifying his bufinefs, wiil be f{ufficient.
Thefe kinds of notification by implication of law hold alfo
in cafus where fuch officers, having warrants direfted to them
as fuch to execute, are refited in the attempt. And there-
fore in Thomas Gordon’s cafe, who was indifted for the
murder of George Linnell, conftable of Pattifhall, in the exe-
cution of his office, in attempting to arreft the prifoner in
his own houfe, by virtue of a warrant obrained againft him
from a juftice of peace, at the inftance of one Pratt, for an
affault, which warrant had been direéted to.the conflable of
Pattifball, and delivered by Pratt to the deceafed to execute
as conftable of the parifh : it appearing that the deceafed at
the time he went to the prifoner’s houle in th= day time to
execute the warrant had his conftable’s {taff with him, and
gave notice of his bufinefs; and further, thar he had before
alted as conftable of the parith, and was gencrally known ag
fuch. At a cgnference of all the judges on this cafe, they
were of opinion that this was fufficient evidence and notifi-
cation of his being conftable ; although there were no proof
of his appointment, or of his having been fworn into the
office.

So {ays Lord Hale; if the officer be demanded he muft
fhew his warrant; but if he doth it virtute officii as con-
ftable, &c. it is fufficient to notify that he is conftable, or
that he arrefts in the king’s name.

But it is alfo faid in the books, that if there be 2 fudden
affray, and the conftable come in, and endeavouring to ap-
peafe it be killed by one of the company who knew him; (by
which to be fure muft be underficod the fame.iort of know-
ledge ag has been before expreflied;) it is musder in that

one,
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one, and in the reft who knew the conftable and abetted the
other in the fact: but if they knew him not, it would be
only manflaughter in them, though murder in thefe who did
know him. And if others continuing in the affray neither
knew the conltable nor abetted to his death, they would not

be guilty even of manflaughter; though Lord Hale (perhaps

over cautioufly if in truth there were no abetment) expreffes
fome doubt of this. But if the affray had been deliberately
engaged in, if the parties had engaged to make a common
caufe and to maintain it by force, and the conftable or any
other perfon oppofing them in it had been killed, it would
have been murder in all; as is thewn more at large in
another place. Yet the doftrine of implicd malice feems to
be carried further in Young's cafe; where it is laid down,
that if upon an affray the gonftable or others in his afliftance
come to fupprefs it and preferve the peace, and be killed in
executing their office, it is murder in law, although the mur-
derer knew not the party kitled, and though the affray were
fudden; becaufe he fet himfelf againft the juftice of the
realm. In order however to reconcile this with other au-
thorities, it fcems that the party killing muft have had fmplied
notice of the charatter in which the peace officer and his
affiftants interfered, though not a perfonal knowledge of
them.

It is however agreed, that if a bailiff or other officer be
refited in the regular difcharge of his duty in executing
precefs againft a party, 2nd a third perfon, even the fervant
or friend of the party re(ifiing, come in and take part againft
the officer and kill him, it will be murder, though he knew
him not.

How far thele authorities are Rriflly reconcileable is fit
to beinquired into, And perhaps it muft be underftood in
the latter cafe mentioned, that in order to make it murder in
the fervant or friend, the party whom they came in to affiift
muft have had due notice of the officer’s authotity ; and that
if the offence would not have been murder in the party him-
feif rehfting, for want of {fuch notice, neither wouid it in the
cafe of the {ervant or friend under the like ignorance. Se
in the cafe of a deliberate breach of the peace, all the per-
fons aling upon the fame debgn muft. abide the confe-

quences
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Guences of each other’s afts; and therefore the knowledge ch.v. §3a.

of one will be the knowledge of all, and the wilful refitance e

tice of the of =

of one to the officer the wilful refiftance of all. But in the °___ .

cafe of a fudden affray, which is the cafe firft put by Lord
Hale, where there is no joint engagement to fland by each
other in the profecution of fome unlawful afk, there each
man’s cafe {tands more upon its own particalar merits, and
fhall be judged fimply upon what the party intended to doy
and altually did.  Therefore if onc in a fudden affray veither
knew the conftable in the manner before ftated, nor attually
abetted to his death, he fhall not be charged therewith, But
if he alually aberted any perfon who had fuch knowledge of
the officer, then his cafe feems at firfl fight not diftinguithe
able from that of the fervant dr friend who come in fuddenly
and afift one who is knowingly refilting an officer in the
execution of proceis, and mult accbrdiag to the rule which
governs that cafe abide the confequences: and yet the books
do make 2 diftiaction between them, though the oceafion
with refpet to the friend or fervant interfering withont no-
tice be as fudden as the cafle put of the affray in which the
conftable interferes. The ground of the diftin&ion, if any, bes
tween thefe two cafes feems to be, that thele who are already
engaged with others in an affray may in the heat of aétion
reafonably fufpect that one who interferes againft them,with
out declaring or otherwife manifefting his purpofe, is come
in 2id of their opponents; and if the occafion be fudden,
and there be no illegal concert, each man’s cafe, as I before
obferved, ftands more upon-its own ground : and as it would
onty have been manflan heerif the parry not knowing the cona
ftable had killed him in the affray with his own hand, fo his
cale cannot be made worle by his cafually and ignorantly abet-
tinganother who did know him in the fame a¢t. Whereas one
who wilfully engages in cool blood in a breach of the peace,
by aflaulting another, inftead of endeavoaring to afluage the
difpute, is bound firll to fatisfy himfelf of the jultice of the
caufe he efpoufes at hisperil.  And further, in the cafe of a
fudden aflray, the conftable is bound to give a general
notice to all concerned in cafes where notice is not prefumed
by law, and thercfore fome evidence is neceffary of the
notice having reached the party charged: whereas in the

caic
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cafe of an arreft, it is only neceflary that the party himfelf
who is the object of the arreft fhould have notice ; becaufe
none other but himfelf is immediately concerned ; and the
officer is riot bound to give notice to every perfon who may
think proper officioufly to interfere in oppofition to him.

But if a ftranger feeing two perfons engaged, one of whom
being a bailiff was attacking the other with a fword, which
other was refifting an arreflt by fuch bailiff; and the firanger,
not knowing the bailiff, but intending to preferve the peace, and
prevent mifehief, interfere between them and defend the
party attacked, and in fo doing happen to kill the bailiff;
this may poffibly fall under a different confideration : and in
the cafe of one Andrews under the like circumftances, it
was holden not to be murder, This cafe however is reported
very differently by Kelyng, who fays, that Andrews was ac-
quitted for want of fufficient cvidence of the fadt of abetting
to the death: and that it was agreed by all the Court, that
if a man be arrefted, and he and his company endeavour a
refeue 3 and while they are fighting, one who kaows nothing
of the arreft, coming by the way, goes in aid of the perfon
arrefted and draws his fword ; there if any of the bailiffs be
kiiled, the perfon who joined in aid againft them, though
he did not know of the arreft, yet is guilty of murder: for,
fays he, a man muft take beed how be joineth in any unlawful
afty as fighting is; for if he doth, he is guilty of all that
follows (a). This reafoning however feems more applicable
to the cafe where a ftranger interferes not with infent to pre=
went mifehicf, or to keep the peace under the miftaken belief of

its being violated, which feems to be the cale as reported by -

Sidderfin, but, as in the cafe commonly put, for the exprefs
purpofe of aiding one of the parties againft the other; in
which cafe there can be no doubt he muft abide the conle-
quences at his peril. And there is the lefs reafon for ex-
tending the law further; becaufe as it is the duty of every
private man interfering to preferve the peace to give

{#} 1 Keble, £24, teporting the fame cafe very thortly fays, It was adjudged
that if any cafually affift agaioft the law, and kill the bailiffy it is muorder; ofpe-
-clally if be knew rbe cenfe,

6 cxprefs
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exprefls notice of his intention, the bailiff has an opportunity Chk. V. § 35
of correfling his miftake. Nurize of the of -

Jeer,

‘What has been before obferved refpefling notice holds § 8.
in all cafes of arrefts upon procefs. The party mult have Nutice an procefi,
fome notification of the officer’s bufinefs, or the killing of :,,“;"};5;:'_" 169-
him will not be murder. If he be a kuown fworn officer,
the law in the inftances above mentioned will imply notice :
if he be a fpecial bailiff named in the procefs, he muft de-
clare his bufinefs and suthority, as by uling words of arreft
or the like : and if fuch declaration be true and the procefs Foft. gzt
legal, and afterwards he be killed, it is murder: for after i;::::jﬁf:;‘&,
that declaration the party killing adted at his peril, But if 9Co. 63, 5.
the officer declare his bufinefs, jt is not neceffary he thould
produce the warrant itfelf where it is not demanded., It is ¥ Hile a8,
allo faid, thatif a bailiff or conftable be fworn and commaon- EI:;:*“&'“'
ly known to be fuch, and act within his own precin&t, he
need not fhew his warrant to the party, though he demand
a fight of it, but the officer ought to tell him the fubftance
of it : but that all others, or thefe, if alting ount of their pre~
cinéls, ought to thew it if demanded. If this be underflaod Aste, L. 31.
merely of the warrant conftituting him bailiff or conftable,
3t may be true under the circami{tances before noticed : but 1 Hale, 253, .
with refpect 10 the writ or procefs itfelf againft the party, :g:‘ g;‘
there is no difference between the pubiic or private bailif; =~
for in either cafe, if the party fubmit to the arreft and de-
mand it, he is bound to fhew at whofe fuit, for what caufe,
out of what court the procefs iffues, and when and where
returnable.  In no cafe however is he required to pare with
the warrant ont of his own poflefion ; for that is his jufti-
cation.

But it was ruled in Mackalley’s cafe, that if the party  § 83.

know the officer and his bufinefs, it is not neceffary to give #er: ofier's
. . blﬁmeﬁ RngRLn,
sxprels notice thereof. And this extends as well to a {pe- norice unnesegfary.
cial bailiff as to a known officer. As there Pew faid to a :’:?: 1‘;“53; ’59
e . ¥ -
bailif who came to arrelt him, * Stand offs 4 know you awell 1Bale, 458,461

. - o . Pewscal
enough, come af your peril”  And upon the bailiff’s taking Cro. C‘::'.e’zSy

kold of him, Pew killéd him; which was holden murder.  Kel 67:

4. That
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the offence, and indicated a diabolical fury, Buthe retifies ch.v. §2s.
the report by the addition of feveral material circumftances Aﬂ’ ;:ﬂ i0 be duly
mentioned in the State Trials. 1. That L. had afword by — .
his {ide, which after the affray was found drawn and broken. 65¢. Tr. 195.
2. When he laid his piftols on the table he declared that he

had brought them down, becaufe be would not be forced out of

;-‘-he-ﬂ"- E gf';. 4. That the Procefs be executed or Arreft made duly and sceord -
m:;e_ fo fe dup f'??g fo Law.

If the warrant be direQted to feveral, any of them may
4 § 86-M execute it. And in no cale of arreft is a conftable bound to
,,:;':G foredy carry a prifoner before a particular magiftrate delired by the

1hale; 459, orifiner himfelf, but he may follow his ewn difcretion 3

1 M5, 5um. gz,

1 MS.Sum. 170.

uslefls the warrant be fpecisl, and dire&t otherwife.

If the officer in executing his office exceed Lis andhority,
the law gives him no protection in that excefs. And it
not only behoves the mipifters of juftice and other public
officers, but likewif¢ private perfons endeavouring to arreft
or imprifon in the feveral cafes already treated of, to be
very careful that they do not mifbrhave themfelves in the
difcharge of their duty; for if they do they may forfeit this
{pecial protetion.  And therefore WMr. Juftice Tofter thinks
that the killing of Mr, Luttre! in the manner reported by
Strange would clearly have been murder in the officers who
committed that fadt. The fals arve there flated to be, that
Luttrel, being arrefted for a fmall debt, prevailed on one of
the officers to go with him to his lodgings, while the other
was fent to fetch the attorney’s bill, in order as Luttrel pre-
tended to have the debt and colts paid. 'Words arof¢ at the
lodgings about civility-money, which L. refufed to give, and
went up ftairs pretending to fetch money for the payment of
the debt and cofts, leaving the officer below. He foon re-
turned with a brace of luaded piftols ia his bofom, which at
the importanity of his fervant he laid down on the table,

his lodgings. 3. He threatened the officers feveral times.
4. One of the officers was wounded in the hand with a
piftol thot, both the piftols having been dilcharged in the
affray, and alfo {lightly in the wrift with fome fharp-pointed
weapon 3 and the other had a fimilar wound in the hand.
5. The evidence was only, that while on the ground L. held
up his hands as if begging for merey. Upon this the chief
juftice direted the jury, that if they believed that L. endea-
voured to refcue himfelf, which he feemed to think, and
very probably was the cafe, it would be juflifiable homicide
in the officers. However, as L. gave the firlt blow accom-
panied with menaces to the officers, and confidering the
circumftance of his producing loaded piftols to prevent their
taking him from his lodgings, which it would have been
their duty to have done if the debt had not been paid or

. bail given, he declared it could be no more than man-

flaughter,

The queftion which moft frequently occurs under the

~ head of which I am now treating is, in what cafes doors

may be broken open in order to make an arreft ?

In civil fuits the officer cannot juftify the breakin ZOpeEN an pigiiege confined
outward deor or window to cxecute the procefs: if he do * @il fwir-
T = 1 M5 Sum. 171
 heis a trefpafler, and confequently cannot be deemed alling Fot. g1
! in difcharge of his duty. In fuch cafe therefore, if the oc- 2wk e
., cupier of the houfe refilt the officer, and in the ftruggle kill Cro Car, 537,8.
. . him, it is only manflaughter. For every man’s houfe is his
caftle for fafety and repofe for himfelf and his family. And ;Hale, 458,
' itis not murder in this cafe, fays Lord Hale, becaufe it is
", unlawful in the officer to break ‘the houfe to arreft. 2dly,
It is manflaughter, becaule he knew him to be a baiijf.

But 3dly, had he not known him to be a bailiff, or one who

faying, be did not intend to burt the officers, but be would not be
i/l ufed. 'The officer who had been funt for the attorney’s
bill foon came to the lodgings; and words of anger arifing,
L. ftruck one of the officers on the face with a walking cane,
and drew a little blood ; whereupon both of them fell upon
him; one flabbed him in nine placer; be all the while on the
ground begging for mercy, and unakle fo refi them : and ome
of them fired one of the piflols at Eim awhile on the ground,
and gave him bis death’s awound. 'This is reported to have
been manflanghter, by reafon of the firlt affunlt with the

cane. On this flate of the fals, the learned Judge is of came on that bufine(s, it had been no felony, becaufe done

opinion that the revenge takea was out of all Pmpmib“t;" in his houfe. This laft inftance, which is fet in oppofition
s Y

: to
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to the fecond, mufl be underftood to include at lealt a rea-
{fonable ground of fufpicion that the party broke the houfe
with a felonious intent; and that the party did not know, as
in the fecond inftance, nor had reafon to believe that it was
merely as a trefpaller with a different intent.

This privilege cxtends no further than as againft ar-
relts upon procefs in civil fuits. For where a felony has
been committed, or dangesous wound given, or even where
a minifter of juitice comes armed with procefs founded on
a breach of the peace, the party’s own houfe is no fanltuary
for him, but the doors may be forced after the notification,
demand, and refufal aftermentioned.

But though 2 felony have been actually committed, yet a
bare fufpicion of guilt againft the party will not warrant a
proceeding to this extremity, unlefs the officer be armed
with a magiftrate’s warrant grounded on fuch fufpicion. It
will at leaft be at the peril of proving that the party fo taken
on {ufpicion was guilty.

But according to Lord Hale, if there be a charge of fe.
lony laid before the conftable, and reafonable ground of fuf-
picion thereon ; or if there be an affray in an houfe, whereby
there is likely to be bloodfhed or diforder; or any unwar-
rantable difturbance at any unfeafonable time of night,
efpecially in alehoufes, or the like places of public refort
which are under the peculiar fuperintendance of the police s
the conftable or his watch may break open doors to fupprefs
the diforder. And Hawkins, who agrees herewith, adds
further, that the conftable muy do the like when an affray
has been made within his view ; and on his immediate pur-

fuit of the affrayers to apprehend them, they fly to an houfe

into which he is not fuffered to enter.

The like force may be ufed with the like precautions by
ftat. 389 4 Fac. 1. for the taking of a popifh reculunt ftanding
excommunicated for fuch recufancy: Or where a forcible
entry or detaineris either found by inquifition before juftices
of peace, or appears on their own view: Or upon a capias
utlagatum, or capias pro fine, in any altion whatever: Orto
cxecute an habere facias poffeflionem : Or on the warrant of
a juftice of peace for levyingapenaltyon aconviGtiongrounded
on any {tatute authorizing the fame.  But in thefe cafes it is

Tequired
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required by ftat. 27 G. 2. c. 20. that the officer executing
fuch warrant fhall, if required, fhew the fame to the per-
fon whofe goods and chattels are diftrained, and fhall fuffer
a copy thereof to be taken.

Further, the above-mentioned rule, though founded in a
laudable jealoufy of private liberty, yet encroaching in fome
degree on public juftice, is not one of thofe which will ad-
mit of any extenfion. It is therefore confined even in civil
cafes to owtward doors and windows only, fuch as are in-
tended for the fecurity of the houfe againft perfons from
without endeavouring to break in. For if the cfficer find
the outward door open, or it be opened to him from within

and he enter that way, he may then break open any irward

door, if he find that neceffary to execute his procels.

In the cale of Lee v. Ganfel, the defendant had for feveral
years rented a firft and fecond floor in the houfe of A. as
tenant from year to year, and A. occupied the ground floor.
The outer door being opened the officer entered, and after
natification of his bufinefs, demand, and refufal, broke open

 the door of Gandel’s chamber : and it was ruled that he was

jultified in fo doing.
In Baker’s cafe, (where indeed there was proof of a pre-

. vious refolution in the prifoner to refift the officer, whom he

afterwards killed in attempting to attach (a) his goods in his
dwelling-houfe in order to compel an appearance in the
county court,) the outer door, threugh which the de-
ceafed pafled was divided into two parts, the lower hatch
of which was clofed, and the upper part open. The officer
put his arm over the hatch to open it, on which a ftrugple
enfued between him and a friend of the prifoner, in the
courfe of which, the officer having prevailed, the prifoner
fhot at and killed him : and heid murder,

Again, this privilege of a man’s caftle from any outward
breach extends only to thofe cafes where the occupier or any
of bis_family, who have their domicile, their ordinary refi-
dence there, are the objeéts of the amreft: for if a ftranger,
whofe ordinary refidence is elfewhere, upon purfuit take
refuge in the houfe of another, fuch houfe is no cafile of
bis, and therefore he cannot claim the benefit of fantuary

{a) The objeftion principally turned on the.legility of the attachment, which

was Gigned by the county clerk {whofe proper duty iz was) in hiz own caufe ; but
¢his being a mere minifterial aft was holden to be immateriak

Yz . in
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¢t V. § 82 init. Tt muft be obferved, however, that in all cafes where

Brsaling dcrée  the Joors of firangers are broken open upon fuppofition of

2 Hals, 103, fhe perfon fought being thfere, it muft be at the pe.nl of find-

Vige Foit. 321, ing him there: unlefs as it feems where the parties act un-
der 2 magiftrate’s warrant.

Crfid trarrefs This privilege is alfo confined to arrefts in the firf in-

ineizfrfigtances goyce, For if a man who is legaily arrefted, (and laying

Folt. 320. A . .
1Hae, 459-  hold of the prifoner and pronouncing words of arreft is an

2 a;';:'w?-,f_'.-,h_ 14. a&tual arreft,) efcape from the officer, and take fhelter, though
lyg. in his own houfe, the officer may upen freth purfluit break

open the door in order to retake him, having firlt given due
notice of his bufinefs, and demanded admiflion, and been
refufed. If it be not, however, upon frefh purfuit, it feems
that the officer fhould have a warrant from a magiftrate.
Yohn Szevenfon’s  Neither would the efficer be warranted in breaking open
o5t Tr, 46z, 400TS to retake his prifoner if the firft avreft had been ille-
gal; as by the warrant having been filled up after it had
been fealed (a). And therefore in fuch cafe after the officer
had made an arreft on civil procefs, being obliged to retire
by the party’s fnapping a piftol at him feveral times, and
having returned again with aflitants who attempted to force
the door, on which the man within fhot one of them; it
was ruled to be only manflaughter.
Proviessmiifica-  Laftly, it is to be obferved, that not only in this, but in
:if:,f:fﬁf:_m“d every cafe, whether criminal or civil, where doors may be
Fott. 120 broken open in order to make an arreft, there muft be a

. Sum. 171, e
;Efwkt_‘:’h,l,?;_ previous notification of the bufinefs and a demand to enter

foxe on the one hand, and a refufal on the other, before the
2 Hawk. ch. 14, patties procced to that extremity. And in all cafes if the
LR officer, or his afiltants, having entered a houfe in the exe-

cution of his daty, be locked in, they may juitify breaking
open the doors to regaia their liberty.

§88. In refpet to the time for executing procefs, it may be
Tim 24 one at night 28 well as by day; and therefore kiiling the

ar? (j»'l.

1 Hie, 457+ bailiff or other officer on pretence of his coming at an un~

‘ i}q'“{}ké:_}}jaa_ ! feafonable hour would be murder. But fince the ftat.29Car. 2.

2gCaraz. €70 g, 7. {. 6. all pl’OCEfS, warrants, &c. ferved or executed on

{a) H the warrant be filled up by the magifirate before he iffues it, though figned
before, it is regutar, and kiliing the officer in endeavouring to arceft the party is mur-
der. Uited by Lord Kenyon in R. v. The Inhabitanis of Winwick, 3 l'erm Reps

so. a§ a cale determined lome years ago.
3 2 Sun-
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a Sunday are void, except in cafes of treafon, felony, or Ch.Vv. §98.
breach of the peace: And therefore an arreft on any other *™ ¥ o
account made on that day is the fame as if done without

any authority at all, Though it may ferve to explain the

occzfion.

It remainsto be confidered, bow far any defec? in the frame ¢ g,
of the procefs, or any other illegality in the arveft, may be urged How for a ibird
in defence of a third perfon who interferes to prevent ity and kills f;rj;f’,”::f;::‘s,
the offcer in o dong. e
The queftion in a legal form is reduceable to this, How “eimpsiror rheice-
far the mere view of a perfon under arreft, or about to be f;f;’} ek o
arrefted, fuppofing it to be illegal, is of i#/lf fuch a provoca-
tion to a by-ftander, a5 will extenuate his guilt in killing the
officer, iu order to fet the party free in the one inftance, or
prevent the arret in the other? The affirmative part of
this queftion was maintained to the full extent of it by feven

judges againk five, in the cafe of Tooley and others. There Rex v. Toa'ey

- one Bray, who was a conftable of St. Margaret’s parifh in 3" ebers, zLd

. . . Ray. 1269,
Wellminfter, came into the parifh of St. Paul Covent Gar- pot. 3z,

den, where he was no conftable and confequently hzd no }l:_i“'k' <b- 31

" aathority; and there took up one Ann Dekins, under {ufpi- #.d: Fott. 313,

cion of being a diforderly perfon, but who the fpecial ver-
di& fouud bhad not mifbehaved herfelf, and againft whom

- Bray had no warrant. While he had her in cuftody they

were met by the priloners, who were all ftrangers to De-
kins, and who drew their {words and affavlted Bray to
refcue her from his cuftody : but upon his thewing them his
conftable’s ftaff, and declaring he was about the queen’s
bufinefs and intended them no harm, they put up their
fwords, and he carried the woman to the round-houfe in

: Covent Garden. Soon after the prifoners drew their {words
~ again, and affaulted Bray on account of the imprifonment of

the woman, and in order to get her difcharged ; whereupon

. Bray called Dent to his affiftance to keep the woman in

.+ cuftody, and defend himfelf from the violence of the prifon..
. €rs; when one of the prifoncrs before any ftroke received

gave Dent a mortal wound. All the judges except one agreed
that Bray acted without any authority ; but that one thought
that thewing his ftaff was fufficient ; and that with ref] pect

Y3 . to
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to the prifoners he was to be confidered as conftable de faltn,
But the main point on which they differed was, whether the
illegal imprifonment of a firanger were under thefe circums
Rances a fufficient provocation to by-{tanders, or, as Lord
Holt exprefled himfelf, a provocation to all the fubjeéts of
England, The five judges who held che cafe to be murder
thought that it would have been a {ufficient provocation to a
relation or friend, but not to a firanger. The other feven
thought there was no ground for making fuch a diftin&tions
and that it was a provocation to all whether ftrangers or
otherwife, To as to reduce the offence to manflaughter; it
being a {udden allion, without any precedent malice, or ap-
patent defign of doing hurt ; but only to prevent the impri-
fonment of the woman, and to refcue one who was unlawfully
reftrained of her liberty. But they admitted, that all per-
fans interfering in the cafe of an arreft by ofhicers of juftice
did it at their peril in cafe the arreft fhould be lawful. The
opinicn however maintained by the feven judges in the above
cafe has been very ably combated by Mr. Juftice Fofter, who
holds that the kind of provocation which extenuates homicide
into manflaughter muft be a fudder provocation immediate-
1y felt by the party himfelf at the time of the fa&, and not a
refentment {uggefted by refleétion or political reafonings for
an injury done to a ftranger, and the confequence of that
injury to the public in general, The cafe, he {ays, was in
truth ne more than this: the prifoners faw a woman, a per-
feét ftranger to them, led to the ronad-houfe, under a charge
of a criminal nature; and this afterwards appeared to have
been an illegal arreft; but which was nof kwown to them at
the time. Upen which they had at the firft meeting with'

the conitable drawn their fwords upon him, unarmed as he

was againft fuch weapons, but foon put them up again, ap-

pearing to be pacified; and cool refleCtion feemed in fome

meafure to have taken place. At the fecond meeting, which

was after the woman was in the round-houfe, the deceafed

received his death’s wound before 2 blow was given, or for

aught appeared offered on the part of him or his party.
This he confiders as grounded rather upon refentment or a

principle of revenge for what had pafied before, than upon
any hope or endeavour to afift the woman. And without
eatering
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entering into the merits of Hopkins Hugget’s cafe, (which
he feems to doubt,) he diftinguifhes this of Toecley’s, as well
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from that, as from the cafe of Sir Henry Ferrer’s fervant, for tbird perfonr.

both of which were mainly relicd on in Tooley’s cafe : for in
both there was an affray, wherein the blood might be heated
before the mortal wound was given. In the latter, after Sir
Henry had fubmitted to the arreft, his fervant guarrelied
with the officer, and fought and killed him. According to
the report the refcue was a mere pretence; and thercfore
the cafe was clearly no more than manflaughter; being ho-
micide upon a fudden affray; without entering into the
queftion of the illegality of the arreft. And the fame might
be faid of Hopkins Hugget’s cafe as ftated by Lord Hale. It
was a fudden quarrel and affray, and a combat between him
and arn affiftant of the prefs-mafter, upon fome rudenefs
offered on the part of the affiftant. Though Kelyng reports
the cafe to have turmed on the. illegality of the imprefs,
being without any proper warrant, and the provocation
fuch an a& of oppreffion may be prefumed to give to
every man, whether friend or- ftranger, to endeavour a
relcue,

Cro, Car. 3714

1 Hale, 463,
poft. 323,

Kel, 59.

Mr. Juftice Fofter adds to his obfervations on thefe cafes, Foft. 317

that he is firmly perfuaded, that on fuch occafions as thefe a
general fubmiffion to the known badges of authority, exacted
from all perfons ftrangers to the party fuppofed to be injured
or his canfe, would greatly conduce to the ftability of go-
vernment in the fate of which all private rights are involved.
From wheance it feems, that with refpeét to mere firangers at
lealt he rather inclined to favour the opinien of the fingle
judge, who held in Tooley’s cafe, that Bray’s afting as con-
ftable de faéto was fufficient to conftitute the crime of mur-
der as againt the prifoners.  But the difficulty lics in making
out the fa&k of Bray’s having alted as conftable de falo, a5
was obferved by Lord Holt in an{wering that argument. For

though it be not neceflary, according to Gordon’s cale, to Ante, p. 315,

prove the appointment and {wearing in of fuch an officer,
yet evidence of his being generally received by the parith,
and known as'fuch, feems to be neceflary before he can be
confidered even as conftable de fatto. Whereas in Tooley’s
¢afe another perfon was aCtually invefted with the office.

¥4 : It
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It may be worthy of confideration whether the illegality of
an arreft does not place the officer attempting it exadly on
the fame foot as any other wrong-doer: and whether in the
cafe of interference by a firanger or any other perfon, the
queftion of provocation ought uot to be governed by the
fame rules as regulate ordinary cafes of the like fort. The
four judges who differed in Hugget's cafe, though they do
not in terms adopt this conclufion, yet argue from the {fame
premifes. The circumftances of that cafe, as ftated more
at large by Kelyng, were thefe: Berry and two others

preficd a man, without any warrant for fo doing; to which

the man quietly fubmitted, and went along with them. The
prifoner with three others ‘fecing them inftantly purfued
them, and required to fee their warrant: on which Berry
fhewed them a paper, which the prifoner and his affociates
faid was no warrant; and immediately drew their fwords to
refeus the impreffed man, and thrufl at Berry. Whereupon
Berry and his two companions drew their {words, and 2 fight
enfued, in which Hugget killed Berry, Now on that ftate-
ment of the cafe, unlefs an illegal arreft be ftill fuppofed to
be a provocation to all the people of England, as was faid in
Tooley’s cafe, Hugget upon the principle already ftated was
undoubtedly guilty of the murder. For, as was urged by
thofe four judges, if A. aflanlt B. without any provocation,
and draw his fword and pafs at him ; and then B. to defend
himfelf draw his fword, and they fight together ; if A. kill
B., it is murder; and B.’s drawing his fword to defend him-
felf fhall not lefien the other’s offence.  And they were alfo
of opinion, that nothing but an open affray or firiving can be a

provocation to any perfor ta meddle with an injury done to ancther,

fo as to leflen the offence to manflaughter, if in that
meddling he kill 2 man; and not even that, as hath been
fhewn, in the cafe of a lawful arreft. But, fay the fame
judges, where people are at peace, there if another man,
upon fufpicion that an injury is done to one of them, will
affault and kill him whom he {uppofes did the injury, this is
murder. And they held, that the cafe in 12 Rep. 87,
where two who were playing at bowls quarrclled, and a
third perfon in revenge of his fricnd firuck the other with a
bowl and killed him ; which was ruled to be only maniflaugh~

ter;

e et S e
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ter ; tnufl be intended to mean that the two men who fell ont
were altually fighting together at the time; for if words ouly
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had pafied between them, it would have been murder; to for chird pesfon.

which all the other judges agreed. And the four held
Hugget’s cafe to be much ftronger than that, Zecaufe the im-
preffed party bimfelf awas quiet and made e refiflance, and be-
caufe they whe meddled svere no friends or acquaintance of his,
but mere ffrangers, and did not fo much as defire thofe who
had him in cuftody to Iet him go, dut prefently without more
drew their fuords and ran ot them (a). And they thought it
of dangerous confequence to give any encouragement to pri=
vate men to take upon themfelves to be the affertors of other
men’s liberties, and to become patrons to refcue them by
force from wrong, efpecially in a nation where there are
good laws for the punifhment of all fuch injuries: and one
great end of law is to right men by peaceable means, and to
difcountenance all endeavours to right themfelves, much lefs
other men, by force. :

Upon the {ame reafoning, on the want of fufficient pro-
vocation, Tooley’s cafe Rtands (fays Mr. Juftice Folter on
anether occafion} on no better grounds than the opinions of
feven learned judges againit five: for there the mortal blow
was given before any ftroke given or offered by the other
party, or any other legal provocation to them, unlefs the
illegalicy of the woman’s impri{fonment, as it eventually ap-
peared, were a provocatien to every fubjet (2).

(4) Hupget's cafe is {tated very differently by Lord Hale; according to whom
§t was no more than this : a preffumatter, with the affiftance of C. feized B, fora
foldier ; D. finding fault with the rudencly of C. there grew o guarrel berwvecn
them, and D. kiled C.

(5) #ide Mary Adey's cal, O. B. 1779, where the fame kind of queftion
arofe. The prifoner, who cohabited with one Farnelle, killed an affiftant of the
conftable who came o take him up as as a vagrant under the 19 G. 2. €. 70,5
be in truth not being an ohjeét of the a3, bet not having made any refiftance him-
Iclf to the arreit.  Leach, 18g. fays, that the prifoner, whofe cafe was argued upon a
fpecial verdick before al] the judges, fay 18 months i gaol, and was then difcharged.
Upon inquiry, howerer, it appears, that pending the confideration of the cafe by
the judges fhe efcaped during the riots in 1780, and was never te-taken, MBS,
Buller J.  And yide the note to the taft cdits of Leach, 1 vol, 245 253+

Ante, 1284
Foft. 133,

1 Hale, 36%.
Fide Folt. 314+
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II. Touching the fafe Cuftody of Perfons arrefled

and in Confinement.

This is either with refpedt to the officers making the
arreft, or with refpedt to the gaoler to whofe cuftody the
prifoners are afterwards confligned.

1. The firft fubjedt of inquiry is already exhaufted; it
having been hefore obferved, that after an arreft once legally
made, (and laying hold of a prifoner and pronouncing
words of arreflt is an aftual arredt,) if the party efcape, or
with his confent be refcued from the officer, the latter may
lawfully kill him, in the eafe of an arreft for felony actualiy
committed, or whether committed by him or not, if he had
been arrefted upon 2 proper warrant, or hue and cry had
been raifed againlt him by name, or he had flood indicted
for felony : but if in any of thefe cafes the officer might have
otherwife taken him, it will be at lealt manflaughter. And
it has alfo been thewn, that whether in civil or criminal
cafes the officer may kill the party who is the objedt of the
arreft, or any other perfon atually refifting him in his en-
deavours for that purpofe, without being obliged firlt to re-
treat.  But that in cafes of arreft for mifdemeanors, or in
civil fuits, it is unlawful to kill a prifoner who efcapes from
the arrelt by bare flight, without any aétual refiftance; and
confequently the cafe will be either murder or manflaughter
according to the circumftances. Again, it has been thewn
that in all cafes after an arreft once made, the officer may on
freth fuit break open doors to retake his prifoner if he efcape
or be refcued.

2. Gaolers and their officers are under the fame Ipecial
protection as other minifters of juflice: and therefore if in
the neceffary difcharge of their duty they mect with refift-
ance, whether from the prifoners themiclves in civil or
criminal {uits, or from others on behalf of fuch priloners,
they are not obliged ta retreat as far as they can with fafety,
but may freely and without retreating repel force with
force. And if the party fo refifting happen to be killed,
this on the part of the gaoler or his officer, or any perfon
conting in aid of him, will be juftifiable homicide. On t;hc

othe!
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other hand, if any of thefe fhould fall in the confii@t, this ch. v. §r.
will amount to wilful murder in all perfons joining in fuch Teucbingfafecuf-

tady by gaslers.
refiftance.

But an affault upen a gaoler, which would warrant him
{apart from any perfonal danger) in killing a prifoner, muft :-,E:_' f;'::f:: 13-
it fhould feem be fuch from whence he might reafonably 120 1.
apprehend that an efcape was intended, which he could not

otherwife prevent. And Hawkins feems to underftand this : fawk. c 28,

matter in the fame manner when he fays, that if a criminal,
endeavouring to break the gaol, affault the gaoler, the latter
may lawfully kill him in the affray.

The law however watches with a jealous eye over the
conduct of thefe officers ; and therefore if 2 prifoner under
their care die, whether by difcafe or accident, the coroner,
upon notice of fuch death, (which notice the gaoler is obliged
to give in due time,} onght to refort to the gaol, and there,

upon view of the body, make inquifition into the caufe of

the death. And if it were owing to cruel and oppreffive
ufage oo the part of the gaoler; or any officer of his, orin
the language of the law to durefs of imprifonment, it will
be murder fn the perfon guilty of fisch durefs.  For though in
civil faits the principal may in fome inftances be anfwerable
for the fault of his deputy, yet in criminal cafes each man
muft anfwer for his own alls or defaults. If a gaoler,
knowing that 2 prifoner infefted with the {mall-pox lodged
in 2 certain room in the prifon, confined another prifoner
agaiaft his will in the fame room, in confequence of which
the latter, who had not had the diftemper, of which the gaoler
bad notice, caught it and died of it; this, being done from
a deliberate malignant motive, would clearly be murder in
the gaoler.

On an indi@ment for the murder of onc Arne, 2 prifoner
in the Fleet, the jury found fpecially, that the defendant
Hwggins was by letters patent conftituted warden of the
Fleet, with power to egecute the office by deputy ; that he
appointed Gibben his depnty, who afted as fuch; that
Barnes was Gibbon's fervant, and was to take care of the
prifoners, and particalarly of Ame; but that he put him
into a new-built room which was over the common fewer,

the

f. 15

2.
Darefs by g .
Folt, 321.

1 Hale, 456
3 Inft, 52,

Pott, ch. 6.4, 2.

Caftell widow v.
Bambridge and

Corbetty 2 Stra.
856 g5t Te,

177, 181,

Foft, 323.

Rex v. Hugzing
and Barneg,

z 5tra. 882,
Foft, 322,

Fide Rex v.
Wiliam Steven
fon, O. B. Sept.
1784, Sefly Paa
pers 1177
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Ch.V. §92. the walls of which were damp and unwholefome, and kept
gf?é&:fﬁ him without fire, chamberpot, or other neceilary conve
e Dience for forty-four days. ThatBarnes knew the unwholfome

fituation of the room ; and that for fifteen days at Jeatt before
the death of Arne Huggins knew the condition of the room,
he having been that once prefent at the prifon, and {een
Amme under fuch durefs of imprifonment, and turned away ;
at which time Barnes fhut the door of the room, in which
Arne continued till he dicd. That by durefs of the im-
prifonment Arne had fickened and died. That during the
time Gibbon was deputy Huggins fometimes alted as war-
der. The Court were clearly of opinion wpon thefe faéls,
that Barnes was guilty of murder. They were deliberate
als of cruclty, and enormous violations of the truft repofed
by the law in its minifters of juftice. But they alfo thought
that Huggins was not guilty. It conld not be inferred from
the bare feeing the deccafed once during his confinement
that Huggins knew his fitnation was occafioned by the im-
proper treatment, or that he confented to the continuance
of it. They faid it was material that the fpecies of durefs
by which the deceafed came to his death could not be known
by a bare looking in upon him. Huggins could not know
the circumftances under which he was placed in the room
againft his confent, or the length of his confinement, ov
how long he had been without the decent neceffaries of life:
and it was likewife material that no application was made to
bim, which perhaps might have altered the cafe. Befides,
the verdiét finds that Barnes was the fervant of Gibbon,
and Gibbon had the actual management of the prifon; and
they feemed to think that the accidental prefence of the
principal would not amount to a revocation of the deputy’s
authority. :

e 23 1. Zouching the Execution of Criminals in Pur+
- Suance of the Judgment.

The deliberate uncompelled extrajudicial killing of any
perfon, though attainted of treafon or felony, or in a pr-

munire, is murder; unlefs done upon due procefs and
13 according

¥ Hale, 497

Of I:%miride 3 3 3
(In execution of Law).

according to law, in which cafe the a&t is juftifiable from ch. V. § g5
neceffity. Under this head I fhall take the confideration of 7 =«uierof
the matter higher up than the mere a&t of execution, and p
examine, 1. How far the witnefles on whole evidence the

verdilt and judgment are founded are implicated in the rec-

titude of the confequent execution. 2. How far the judge

who pronounces or the officers who execute the judgment

are anfwerable for the legality of it. 3. To what extent the

execution muft conform to the judgment. 4. That the

execution be done by a lawful officer.

L. It has been much doubted whether a perfon wilfully  § 4.
giving falfe teftimony agaioft another in order to accomplith < fe witnefere
his death can be indiCted of murder, if the innocent party
be convited thereon and fuffer death by the judgment of
the Iaw, The only inftance of a profecution of this fort in 11Int. 43,
modern times was ir.l the cafe of Macdaniel, Berry, and g‘lﬂ‘:}";&nd,_
Jones, who were indifted for murder, upon a confpiracy of el Berey and
this nature againft one Kidden, who was convi@ted and 10071756
executed for a robbery upon the highway, upon the evidence 446 Leach, 39.

\ and Barrington
of Berry and Jones. They were all conviéted upon this in- on the Statuses,
diétment, in which the {pecial matter was fet forth; but 5%
judgment was refpited in order that the point of law might
be more fully confidered upon a motion in arreft of judg-
ment. But the Attorney-General declining to argue the
point, the prifoners were difcharged of that indiCtment.

Mr. JuRtice Folter intimates a firong opinion againft the va-
lidity of fuch an indi&tment, chicfly as it feems on the ground
of its difufe for many ages palt; though he admits that PidMir.ch.1.
there are firong paflages in our ancient writers which greatly o o

N Brac. 1ib. 3. ¢.4.
countenance {uch a profecution.  And we have the authority #7de 1 Hawk.

of Mr. Juftice BlackRtone for faying, that the Attorney-Ge- :hélicl.' éa;‘.
neral, in the cafe of Macdanicl and the others, did not de 196 3 s 51
cline arguing the point of law from any apprehenfion that it

was not maintainable (a), but from other prudential rea-

fons 3 and therefore that nothing fhould be concluded from

the waving of that profecuticn. What the chief of thofe

(a} The authot has heard Lord Mansfield C. J. make the fame obfervati-n §
and l'ay,. ‘that the opinions of fevetal of the judges at that time, and his awn, were
&yongly in fupperst of the indictment. -

prudential
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Cb. V. § o4 prudential realons was he alludes to in the fame paffage,

4 oW yamely, to avoid the danger of deterring witneffes from give
ing evidence upon capital profecutions if it muft be at the
peril of their own lives. With refpe to the offence in
foro confcientiz, it is without doubt as aggravated a fpecics
of marder as any that can be conceived,

5. 2. As to the refponfibility of the judge who pronounces,
mf;g;f:nfﬁgf and the officer who executes the fentence, it does not feem to
1 Ralg, 497,  be very accurately defined. Lord Hale fays, that it is necef-

fary, firft, that he who gives fentence of death againit a
malefaétor be authorized by lawful commiffion or charter, or
by prefeription, to have cognizance of the caufe. Secondly,
That he who executes fuch {entence be autherized foto doj
otherwife it will be murder or manflaughter, or at leait a
great milprifion in the judge who pronounced, and in the
officer who executed fuch fentence. But where their re-
fpeftive authoritics are complete, the execution of fuch
fentence is the cleareft inftance of juilifiable homicide.
The magnitude of the offence, where the a& becomes fuch
for want of due authority, feems to depend upon the degree
of colour under which either the judge or officer aéted who
t Hawk. ch. 28. have afted improperly, If the perfon who pronounced the
i‘ ;;_5 - 31 fotence had no colour of authority at all, it is undoubtedly
1Hale, 497, murder in him and in the perfon who knowingly executed
:E;cﬁ:om.:ys. fuch a fentence. But if there be but flight colour, and the
judge ated bond fide and under a belief, though miftaken,
that he had competent jurifdi€tion, he could not I think be
;“;’1*454' 497> guilty of murder.  Asif juftices of peace, whofe commiffion
extends to try felonies but not treafons, gave judgment of
death on an indi€tment for treafon ; though this would be
erroncaus, yet, fays Lord Hale, they would not be guilty of
murder, having fome colour for proceeding therein ; becaufe
’: ‘i‘ﬁ;”}“f:::" all treafon is felony, though it be fomething more : but tha
222, 1rem. P.C. it would be a great mifprifion in fuch juftices. Yet it is
250. - 1 M8, p o notorious that their commillion does not confer any fuch

?;*ﬂ:w?-iit?;s- authority. If however the juftices had jurifdiction over the
i'f{,;,, so1. offence, and the proceedings only were erroncous, the
juftices only to whom fuch error was known, and who not-
withltanding wilfully procecded, would be guilty of felony,

and
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and not the officer who execated their fentence. But where Ch. v. §qs.
petfons alk by virtue of a commiffion, which if it were ftriétly ;;::: judge and
regular would give them full authority, but it happens to be i
defe@ive only in fome point of form, it feems that they are 1 Howk. choj1.
no way criminal.  As where a commiffion is determined by E;E;;[b 498,
the negle@ of the clerk to adjourn, a judgment afterwards

would indeed be erroneous, but the judge who inadvertently

pronounced as well as the officer who executed the fentence

would be excufed. '

3- The execution mult not vary from the judgment, § 6.
otherwile, according to Lord Coke and Lord Hale, the officer Execurion muf
executing it will be guilty of felony at leaft, if not of mur- ,“'::}{-a;:m o
der. And therefore, fay they, if the judgment be to be 3inf- 52. 21t

hanged, and the officer behead the-party, it is holden murder. : ;:Tl:’s?s?ss'a:.
But this is not univerfally true. If indeed the officer of his 27 0io a1t
own head and without warrant or colour of authority vary 4311;-(3:;»9«;05-
from the judgment, he may be criminal to that degree. Bat ;;s-}i'_"f;;‘fz'
if the officer have a warrant from the crown for beheading

a perfon under fentence of death for felony, and a& accord-

ingly, this would not be criminal, For though the king can-~

not by his prerogative vary the execution fo as to aggravate

the punifhment beyond the intention of the law, yet he may

mitigate the pain or infamy of it. And even without any

warrant the common prallice in burning female offenders

beforé the alt of the 30 Geo. 3. ¢. 48. was to firangle them

at the flake before the fire had reached them : but now by

that act they are to be hanged as other offenders.

4. The exccution mult be performed by the proper o7
officer or his appointed deputy. And if one without any Ma# e 4y pro-
authority were to take upon him to execute fentence of ‘:‘-;,ﬁ;":h 28
death, it would be murder. f-hﬂ- 2 Hawk.

. ch. 51, it 6.
1 Hile, 497. Sum. 35. 4Blac, Com. 178, g, Di.lt. ch, 750
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ch.v. 4o8. VIL ZHow far all or any of the Circumflances

Deﬁrﬁfﬁm of
effence.
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§ o8,
Natare of offence.
24E. 3. . 5.
€. 2. wide 1 Ed.6.
c 12 L1,

3 Hale, 377,

1 Infl. 1o,

Foit. 106, 423.
3a6, 7.

1 Hawk. ch. 3z2.
f. 6. Sum. 24,
x Hale, 178,

2 Hale, 134,

§ 99
By a fervant.
1 Hale, 330,
Sum. 23.
1 Hawk ch. 32.
f2,9 4
4 Blac.Com 203.
4 Inft. zo0.
Keilw. 204.
Dalifon, 12.
Lalt. ch. 142+

§ 1.00.
By 2 qwife.
1 lnit. zo.
1 Hate, 331.
4Blac.Com.203.
st vid, awhorioes

treated of under the foregoing Heads wary the
Degree and Punifbment of 1he Uffence of Ho-
micide commitied againft Maflers, Hufbands, or
ecclefiaflical Superiors, refpeltively, by their Ser-

vants, Wives, or ecclefiaftical Infersors,

The ftat. 25 E.3. ft. 5. c. 2. afcertained and limited the
offence of petit treafon to the three inftances above men-
tioned out of feveral others, which were fo confidered at
common law.

Petit treafon, which is a fpecies of felony, is the higheft
degree of murder: it is murder aggravated by circumftances
of a treafonable kind. And therefore if the fatt appear to
have happened upon a fudden falling out, or in the party’s
neceflary defence, or under any circumftances which at
common law would reduce the crime below murder, it
cannat be petit treafon, but will fall under the fame confi-
derations as if the party had been inditted of murder.
And fo a pardon of murder, or an exception of murderina
pardon of all felonies generally, includes petit treafon. It
only remains therefore to be confidered in what inftauces
the feveral relations above referred to are of force to deno-
minate the killing petit treafon.

1. A fervant killing his mafter, Under the term mofer
is included miftrefs or his mafter's wife. And if a {ervant
kill his mafter after departure from his {ervice, upon malice
conceived before, this will be petit treafon. So if a {on
kill his father or mother, to whom he is bound apprentice,
or by whom he is maintained, and to whom he does any
neceflary fervice, although he reccive no wages, yet by
reafon of the fervice he may be indicted by the defcription
of fervant within the aét.

2. A wife killing her hufband is petit treafon ; but 2 huf
band killing his wife is onlymurder; becaufe of the obedience

which in relation of law is due from the wife to the hul-

fopra band.

A e o e
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band, A wife though divorced a menfz et thoro is fiill
within the ftatute, becaufe the vinculum matrimonii fubfifts.
But a wife de facto is not fufficient: and therefore if a man
marry a fecond wife, living the firft, the fecond is not with-
in the flatute, unlefs under circumftances fhe might be con-
fidered as a fervant, which however Lord Hale feems to
doubt.

As to what fhall be deemed fufficient evidence of marriage
in profecutions of this fort, it may be colleted from the
follovzving cafe in addition to the general authorities already
i priat,

Mary Norwood was indi€ed before Mr. Serjeant Burland
for traiteroufly poifoning and murdering her hufband Jofeph
Norwood. It was objected by the prifoner’s counfel that
there was no proof of altual marriage, and that fuch proof
could only be by producing a copy of the regifter of fuch
marriage, or by fome perfon who was prefent at the time.
The evidence of marriage was, firlt, cohabitation as man
and wife for feven years, excepting three months within
the lalt two years, when fhe eloped with another man, but
returned and cohabited again with Jofeph Norwood. Se-

. condly, about a year before the murder the prifoner went to

a neighbour’s and afked him, whether the had better poifon
her hufband or part from him, for one or other fhe muft do.

- Thirdly, that after the poifon taken fhe' defired a furgeon to
come and fee Ber bufband; and fpoke of him to feveral

others whg were about him during his illnefs by the name of
byfband.  Fourthly, the deccaled after the poifon taken
fpoke of her by the name of bis wife. TFifthly, the prifoner’s
brother who appeared as a witnefs for her, and wha 6ix years
before had lived with her and Jofeph Norwood, {poke of

. knowing them eyer fince they were married. Upon this
. evidence of the marriage the prifoner was convitted; but

execution was refpited to have the opinion of the judges.
And on the 24th of April 1763, at Serjeants’ Inn, Lord

- Mansfield, Lord C. B. Parker, Smythe, Bathurf, Perrot,

;  and Afton Js. being all who were prefent, were of opinion

that the marriage was {ufficiently proved, and that fhe ought
tc be executed.  They faid, this would be fufficient evidence
for a bithop to ceriify 2 marriage upon a plea of ne unques

accouplez, &c.

9:. o ~ A
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éh;:’!;rzjﬁ:’; 3. A clergyman killing his ecclefisftical fuperior to whom
o~ hecowesobedience is alfo guilty of petit trenfon. A clergyman

-§ 101, is underfiood to owe canonical obedience to the bifhop who
43lac.Com.zo ordained him, to him in whofe diccefe heis bencficed, and

le, 3 1 . . . .
;ﬁ}f’zﬁl' alfo to the metropolitan of {uch fuffragan or diocefan bithop.
If he have fivings in two dioceles, the bifhops of both are
his immaediate ordinaries; for he {fwecars obedience to both.
§ 102, There are acceflaries before and after in petit treafon,

Pn'n;.ip.rxf: ard
acceffaries.
1 MS Sum.r18.  If a fervant kill his malter by the procuvement of the wife
;8?:1? 31 who was abfent, it is peﬁt treafon in the fervant, and the
¥ Hawk. ch. 32. wife is acceflary thereto.  Butif a {tranger had done it by the
f. 6. 3 1nft. z0. - . . .
Fitz. Cromp.  procurcment of either in their abfence, it would have been
Jutt. 15 murder in the ftranger, and the wife or fervant would have
been acceflary to the murder : for where the principalisonlya
felon the acceffary cannot be a traitor. DBut if a ftranger had
done it by the procurement and in the prefence of the wife or
(Firz. Cromp.  fervant {and their beingin the fame houfe is in Jawa prefence};
Jut-zo) it would have been petit treafon in the wife or fervant, and
murder in the ftranger: and the fame if the firanger were
an acceffury.  And fo if a fervant and a ftranger confpire to
rob the mafter, and the fervant be prefent when the mafter
happens to be killed in the profecution of the original defign,
1 Hale, 380.  the fervant is guilty of petit treafon. The fame if the fer-
Puvsh % gant or wife, intending to kill a firanger, kil the one his
Plowd. 475.  mafter, or the other her hufband, by accident. The fame
rule holds thronghout, mutatis mutandis, for an inferior

clergyman in relation to his fuperior.

as in cafe of felony; but fome diltinétions are to be noted.

103. Lord Hale and Mr. Juftice Fofter fay, that a perfon gwlty

Inditment ard  of petit treafon may be indiCted of murder; though the latter
werdifd, - . . M : - .
Folt. 325- 123. thinks it more advifeable for the coust to difcharge the jury

¥ Hale, 375- gL indi t for petit treafon
Vide o o in of that indi€tment, and order an indiCment for p

si. Tr.224.  to be preferred ; becaufe the judgment is different, and alfo
cant: i, cited by

Mr. Joftice Faf- the trial in refpet of the number of challengr:s, which in

ter, &acjefled.) petit treafon is 35. In Swan’s cafe, whofe trial was poft-

Sazn's cafe, . s

Folt. 104 poned after he had been arraigned upon an mdlé’c_ment for
murder, to which he had pleaded, it was thought more ad-
vifeable to prefer a new bill charging him with petit treafon,
o which he was afterwards convifled. DBut upon an in-

difiment
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di@ment for petit treafon, if the killing of the deceafed with ch. v, § .03,
malice be proved, but not the relation between the parties; i:f;;m and
or if the faét can only be proved by one witnefs, or by the

examination of the decealed before a magiftrate by virtue of 1 Hake,154.202.
the fat. of Ph. & M. (a), the prifoner may be found guilty of e mpe

burne’s cale,
marder opon that indi€tment, and acquitted of the treafon, 0. B Juiyii€y.

And th: {ame was done in Radburne’s cafe upon an indiét- ?fij; E;'tl_erg,-j,'c,
ment and inquifition for petit treafon, by the direStion of 124
Wilfon }., which was afterwards approved of by the judges
on a conference. By a parity of reafoning, the prifoner upon
fuch an indi¢tmeat may be acquitted of the treafon and found 1 Hale, 378
guilty of manflaughter. » Hale, 293-
Likewife, one may be charged with petit treafon and an- Foit. 329,
other with murder in the fame indi€dment. And fuch ?::?;m&'lh'
indi¢tment concluding that they ¢ felonioully, traiteroully, Pahion, 16,
¢ and of malice aforethought murdered,” &c. is good for
both, reddendo fingula fingulis. But if they cannot agree
in their challenges they muft be tried feparately; the one pog, 137
being enditled to 25, the other only to 20 chalienges.
Anterfoits acquit, fays Lord Hale, upon an inditment 2 Hr'r, 246
L . VideFoit. 528,9.
for murder, 15 a good bar to an indiftment for petit treafon,

_and ¢ converfo, Mr. Juflice Fofter however {peaks with

more hefitation of the former cafe.
An appeal of death lics as well in peitttreafon as in murder. Fott. 323

The ftat. 1 Ed. 6. c. 12. exprefsly requires two witnefles  § ro4.

upon the indi€tment and at the trial, as well in petit treaion ¥irhs and
as in high treafon. The ftat. § X 6 Ed. 6. c. 11. by general 124 6. c. 12
words extending to all treafons, requires that the wimefes, ffj_',i;‘_*;_“;f‘
if living, fhall be examined in perfon npon the trial, in open %6 Ed,q.E.: i~
court. For the fuller confideration of which ftatutes I matt ] é;f'l;;:"’
refer to the chapter upon hightreafon. The ftat. 1 & 2 Ph. Aste, p.12%&c,
. . . 1& 2 P, & b

& M. c. ro. enacting, that the wrial for any treafon fhail be ¢ yo. 1. 7.
according to the courfe of the common law, includes petit 2% 5427
treafon; and it feems to follow from thence that the trial per Fos. 337. ”
medictatem linguz is taken away, which is the opinion of
Mr. Juftice Folter.

As to other general matters relating to petit trezfon and
murder, they are confidered under the appropriate branches
of the general head of Homicide..” And mifprifion of p:tit

treafon is included. under the former general title of miipri= Aate, x35.

- fon of treafon.

fay Bt 1 %2 Vh 2M. r v, and » £ 2 Ph. £ M. ¢ 10. extendine anlv 1



540

Ch. V. § 103,
TndiEiment and
evidence,

§ 105.

General rales,

Indicment for
wmurder ma_,-‘? I!ﬁ!#f
in cafes of Ronti=
cide.

1 MS.5um. 33.
= Halg, 6o, 158,

ide Latch, 12,
T- Jonesy 222.
Co. Eatr356. 5.

M5, Tracy,

1 Hawk. cb. 29,
i z5.

2 Hale, 158

Appeals
2 inft, 316,
Latch. 126.

§ 106,
Prefumpiion of
malice frov the
Jali of hilling.
Folt. 255, 290
1 Hale, 455,471
Kel, 27. 50.

1 Hawle. ch. 312
{.32.

4 Blac Com 201,
Ankey is 13,

Of Homicide,

Of the Indiftment, and Appeal, and Evidence.

The peculiaritics in the form of indi€tments and appeals
for homicide relate principally to the manner of defcribing
the fadt whereby the death was occafioned, and the evidence
applicable thereto: but T fhall alfo advert to fome general
rules touching thefe matters.

In moft cafes where jultice requires that 2 man fhould be
put upen his trial for killing another, it is ufual (and proper,
if there be any doubt) to charge him in the indi€tment for
murder, becaufe in many inftances it is a complicated quef-
tion; and no injury can thereby happen to the individual at
all comparable to the evil example of a Jax adminiftration of
juftice in this refpet: for the verdi€t and judgment will
ftill be adapted to the nature of the offence, fuch as it appears
upon the evidence. And where a party is committed upon
fuch a charge, he may be brought up by habeas corpus before
the court of K. B., and if a clear cafe be laid before the
court, whereby the homicide appears to be either juftifiable
or ¢xcufable, they will upon view of the depofitions and com-
mitment admit the party acculed tobail; as in Mrs. Barney’s
cafe, {temp. W. 3.) where the charge clearly appeared to be
groundlefs. DBut juftices of peace ought not to bail in fuch
cafes, but fhould commit tiil the next coming of the jultices
of gaol delivery. And even where the offence, if fpecially
prefented, would be fhort of felony, the prifoner if charged
with murder has this advantage, that an acquitta} thereof
is a perpetual bar againft any other indi€tment for the fame
death,

No appeal lies for homicide lefs than manflaughter.

On every charge of murder, the fat of killing being firft
proved, the Jaw prefumes it to have been founded in malice
until the contrary appear: and therefore all circumftances
alleged by way of juftification, excufe, or alleviation, mult be
proved by the prifoner, unlefs they arife ont of the evidence
produced againft him. Upon the truth of thele falls fo
alleged the jury alone are to decide; but whether, taking
them to be true, the homicide be juftified, excufed, or alkvi-
ated, is a mateer of law upon which the jury ought to be
guided by the diretion of the court.

A

Of Homicide 341
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As to the Form of the IndifFment,

It is effentially neceffary to fet forth particularly the man- Ch.V. § 107,
ner of the death, and the means by which it was effefted 3 Mumner of ceatby
and an omiffion in this refpe@ is not aided by a general
coaclufion, that the defendant fo murdered, &c. Thisin . Hawllrf’cl;.z;.
the cafe of an appeal is neceflary, net only at the common f'h79' 4
law, but by the ftat. of Gloucefler, c. g. which exprefsly re- s bam
quires, that it fhall declare the deed. And therefore if a 2 Hale, 185,
perfan be indi&ted or appealed for one fpecics of killing, ag 53T 285:
by poifoning, he cannot be convicted by evidence of a totally fin:‘w"l?l'is’
different (pecies of death, as by fhooting, flarving, or ftrang- :’ﬁf,i .
hng. Bat if the mean of death proved agree in fubftance o
with that charged, it is fuffcient. Thus where the death is
occafioned by any weapon, the name or defcription of that
weapon ought to be ftated ; yet if it appear that the party
were killed by a different weapon, it maintains the indiét-
ment : as if a wound or bruile be alleged to be given with a
{word,, and it prove to be with a ftaff, or axe, this difference
is immaterial. And the fame if the death be laid to be by
one fort of poifoning, and it turn out to be by another: but
fome fort or other muft be alleged in the indiGkment ; which

"~ ought in this as well as all other refpeds to be as clofely

adapted to the truth as poflible. In Sharwin’s cafe the in- Sharwin's oofe,

di&ment was for afluviting one with a certain offenfive weg. ©#kbam 8th
July 1733, cor.

. pon commonly called o wooden faff, with a felonious defign Gould 3.

to rob him; and it proved to be with a ftone ; and held well,

upoa a conference between the judges: for they produce the 1 Mich. T
fame lort of mifchicf, namely, by blows and bruifes; and 1785 MS-
this would be [ufficient on an indiftment for murdér. Builer J.

Where the death is occafioned by any inftrument holden § 1c8.
in the hand of the party killing at the time, it fhould be fo Fow tbe injiu-
alleged ; which is cither done by flating that it was holden e e acorcs
in both hands, or in the right or left hand ; though I do not -
find the grounds for this particularity; and Hawkins does ;'::]:’r;ffk
not mention this in enumerating the neceflzry requifites in $ iy o
an appeal or indiGtment, Regolarly alfo the value of the -
inftrument fhould be flated, or elfe it fhould be alleged to
be of no value. 'The reafon of which is, that the weapon
whercby the death of a man is caufed is a deodand fotfeited

Z.3 : 1
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Of Homicide
(Indifiment, Appeal, and Evidence).

to the king; and the townthip fhall be charged for the
value, if delivered to them. DBut this feems not to be
effential.

‘Where the death is occafioned by 2 wound, bruile, or other
affault, the firoke fhould be exprefsly laid. For want of
this an indi&tment ftating that the party of malice afore-
thought murdered or gave a mortal wound, without faying
that he fruck, &c. wis holden bad. Yet Hawkins obferves,
that in Croke’s report this opinion feems to be queftioned :
and adds, that he finds no reafon given why that word fhould
be of fuch abfolute neceffity, it not being fo much as pre~
tended in Long’s cafe, which feems to be the chief founda-
tion of the opinion, that it is an appropriate word of art:
but that all that feems there contended for is, that where the
death is occafioned by any external violence coming under
the notion of ftriking, it muft exprefsly appear that a firoke
was given. However Hawkins fays; that it is not fafe to
omit the word where the fadt will warrant it. Of courfe it
cannot be neceflary in the cafe of poifoning, {tarving, or the
like, where no aétual force is exerted or affault made.

It ought to be fhewn in what part of the body the de-
ceafed was ftruck or wounded when the killing is of that
fort. Therefore if it be faid to be on the arm, hand, or
fide, without faying either right or left, it is not good : or if
it be only faid about the brealt. Andif any of the wounds be
laid with uncertainty, the laying of others with fufficient
certainty will not help the indi€ment, if there be a general
conclufion that the party died of the wounds above men-
tioned. But where there is a fufficient certainty, the addition
of a further uncertain defcription of the fame wound will
not vitiate it; for the latter may be rejected as furplufage.
Regularly too the length and depth of the wound is to be
fhewn ; but this is not neceffary in all cafes, as wheréalimb
is cut off, or the death be effeled by bruifes : and if a man
be. fhot or run through the body, it feems fufficient to fay
that the defendant ftruck the perfon killed in fuch a part of
his body, and gave him in fuch a part 2 mortal wound, pe-
petrating into and through his bedy. But in regard to

much

A——

Of Homicide
{(Indittment, Appeal, and Evidence),

much of what is faid above, chis is to be noted, that though
the manner and place of the hurt and its nature be requifite
to be ftated as to the formality of the indi€tment, and it is
fit to be done as near the truth as may be; yet if upon evi-
dence it appear to be another kind of wound in another
place, of which the party died, it is {ufficient to maintain the
indi@ment. The reafon ftated in the books for requiring
this minute particularity is, that the court may fee that the
wound was of fucha nature from whence death might en-
fue. In all cafes of doubt therefore a {tatement {ufficient
for that purpofc feems to be enough.

But in all cafes the death by the means {tated mult be
pofitively alleged, and cannot be taken by implication: and
therefore where the mean of death is alleged to be by any
ftroke, the indiétment fhould proceed to aver that the pri-
foner thereby gave to the deceafed a mortal wound or bruife
whereof he died ; or where by poifon, after ftating particu-
larly the manner of the peifon’s being adminiftered, that the
party died of the poifon fo taken and the ficknefs thereby
occafioned. Merely ftating the death to be by means of ra.
vithing an infant (waving the queftion whether fuch a mezn
of death could be deemed murder), without any allegation
that the wound, bruife, or hurt was mortzl, was holden not
to be fuficicnt. '

It is neceflary to allege the time and place as well of the
wonnd 1s of the death ; the latter in order that it may appear
that the offence is cognizable by the court before whom the
partyistried. And where by the ftat. 2 & 3 Ed. 6. ¢. 24. the
party is indi€ted in the county where the death happened,
though the ftroke were given in another, yet ought the
ftroke to be alleged in the county where it really was. The
flat. of Gloucefter, (6 Ed. 1. ¢. 9.) requires aifo the vill or
town to be named in appeals. The like rule is to be ob-
ferved in the indiftment of offenders under the ftat. 28 1. 8.
¢. 13- and 33 H. 8. c. 23. for murders committed on the fea
or in other places there named ; the offence muft be alleged
where committed. The refpellive times of the wound and
death are alfo required to be thewn in order that it may ap-
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OF Homicide
(Indiitment, Appeal, and Evidence),

pear that the deceafed died within a year and a day from the
ftroke or other caufe of death; in the computation of which
the day on which the act was done fhall be reckoned the
firt. ‘This may be done either by fating that he died in-
ftantly of the wound, or that he languifhed of the fame till
the day mentioned, when he died of the faid mortal wound.
The fame law as to the computation of time holds in the
cafe of an inquifition of felo de fe. But though the day or
year be miftaken, yet it is not material j if it appear by the
evidence that the death happened within the time limited ;
without which the law does not attribute the death to the
firoke or poifon. In appeals indeed the fRat. of Gloucefter,
¢. 9. requires alfo the hour to be ftated; but it has been
holden that an omiffion in that refpett is not fatal; becaufe
the common law did not require it, and the ftatute is in the
affirmative. Yet the ufual way is to allege, that the fa&
was done about fuck an bour : but a variance in the evidence
is immaterial. That ftatute alfo requires the year, and time
of the king’s reign, to be given to thé firoke and death.

As to what fhell be deemed fufficient evidence of the
death having happened from any prior injury; it is oblerv=
able, that though the {troke were not fo mortal in itfelf but
that with good care and under favourable circumitances the
party might have recovered ; yet if it were fuch from whence
danger might enfue, and the party negle€ted it, or applied
inefficacious medicines, whereby the wound which at firft
was uot mortal in itlelf turned to a gangrene or produced a
fever, whereof he died, the party ftriking fhall anfwer for it,
being the mediate caufe of the death. This was holden in
Rew’s cafe, which was afterwards agreed to be law at the
Old Baiiey by Lord Ch. J. Parker and Tracy J. The fame
rule holds if 2 man’s death be haftencd by a ftroke which irri-
tates and increafes a difeafe which he had before, though
pollibly he would otherwife have died in a fhort time ; for,
as Rolle C. ]. faid, an offender of fuch a nature fhall not ap~
pertion his own wrong. But if the hurt given were not
dangereus in itfelf, but with jll application or otherwife the
party die; and it clearly appear that the death was owing to
foch application and not te the bart received, though

admi-

W

Of Homicide
(Indictment, Appeal, and Evidence).

adminiftered in confequence of fuch hurt; it is not ho-
micide.

If the name of the deceafed be not known, it may be laid
to be a certain man to the jurors unknown. But in an ap-
peal his nzme muft be fhewn, for none but the widow or
heir caw bring fuch appeal. But it is not neceflaty, though

uvfual, to allege that the party ftricken was in the peace of
God and of the king.

It is very unufual and always unneceflary to ftate more of
the {pecial circumftances of the cafe in an indiGtment for
murder, than what are comprifed in the rules here fpecified,
Neverthelefs; if an indi€tment fet forth ail the fpecial matter
in refpedt whereof the law implies mulice, a variance be-
tween the indiCtment and the evidence is not material, pro-
vided the fubftance of the matter be found. As where an
inditment for the murder of a {erjeant at mace in London,
upon an arreft, fuppofed that the thew made a precept to
fuch ferjeant for the arreft ; und upon the. ewidence it ap-
peared thar there was no fut_:h precept, but thal the ferjeant
made the arreft ex officio at the plintiff’s requeft upon the
entry of the plaint, according to the cuftom of the city:
for the fubftance of the matter was, whether the de-
fendant Lilled an officer ih the lawful execution of legal
procefs.

The ack by which the death is occafiened, whether it be by
means of any affault or force upon the perfon, or by craft, as
poifoning or the like, muft not anly be ftated to be done felo-
nionfly in common with other indi@tments or appeals for
felony, but mult be alleged to be done of malice g"aretbougbt,
in order to conflitute the offence murder. And itis equally
neocﬁ'ary to flate that the defendant murdered the deceafed ;
for this is a term of art, and cannot be otherwife expreffed.
An indiétment for manflaughter merely charges that the de-
fendanc felonioufly flew ov killed the deceafed. And death
by mifadveature or chancemedley is charged to have been
donc cafually, and by misfortunc, and aganft the will of the de-
Jendant.  If an indi@enent barely allege that the mortal

ftroke
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.ﬁfm"yfi :’5- firoke was given felonioufly, or that the defendant murdered,
" &c. without adding of malice aforethought ; or if it only charge
that he killed or flew, without averring that he murdered the
deceafed, the defendant can only be convited of manflaugh-
Foft. 256. ter. In appeals it was formerly the courle only to charge
;:'s';dsﬁu';“?.g the falt to have been done nequiter et in felonid, omitting
79. b. fed vide ¢ of malice aforethought.” But other and later precedents
Toh 323, s1.b. follow the form of indiGtments for murder; which now feems
sﬁébv §7.59-  the proper way. In petit treafon the indi@ment or appeal
iH:L:' ,??343534 further charpes the faét to have been done #raiteroufly.
:;‘3‘_""*""3' Where the indi¢tment charges that A. felonioufly and of
his malice aforethought affaulted B, and with a {fword, &c.
then and there firuck him, %e. the firft allegation of & fe-
Ionioufly and of his malice aforethonght” applied to the affanlt
runs alfo to the ftroke, to which it is efential, An indiftment
Mary Nichol.  2gainft Mary Nichollon, for poifoning Elizabeth Atkinfon,
g’:ﬂ:{:’}"[‘;ﬁ"‘ ftated that the prifon.er A .d:'d wi:?“uily, _).‘}!mim{ﬂ)t, arzi!' of ber
bam Sum. AR, malice aforethought mix poifon, viz. white arfenic with flour
1798, MS. Jod 304 milk, with intent that the fame fhould be afterwards
baked and eaten by the deceafed, and the faid four and milk
fo mixed with the poifon as aforefaid did; with the intent
Upon aconfer-  aforelaid, then and there deliver to the decesfed,” &c. This
ence of the . . . .
iudges, 6th Noy. Was holden fufficient by all the judges, without adding the
i;‘fcf}b;“‘ words ¢ felonioufly and of her malice aferethought” again to
to the allegation of the delivery of the poifon. For they
conlidered that thofe words firft mentioned ran through the
fubfequent allegation;s coupled as they were by the word
and, and the words 2hen and there. In the fame cale it was
alfo ruled that the allegarion of fuch delivery of the poifon
to the deceafed was proved by fhewing that the prifoner put
the poifen in a pudding meal which was in 2 bowl in the
milk-houfe, from whence it was taken by ihe deceafed as
ufual to make the pudding for the family, and afterwards
caten by her.
27H.%.c. 8 The words ¢ qwith force and armu™ are not neceffary in
i r;;"t‘hd;;’ an appeal any more than in an indi@ment for this offence,
;3;:;;3;3 - being fo fully implied.
e For other general requifites of an inditment for the va-
rious kinds of homicide in common with other offences,
I refer for brevity fuke to the general head of Prefecution

by indiétment.
If

T p————
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If the bill of indi€tment be for murder, and the grand jury Ch.v. §n6.
return it only a true bill for manflaughter, and ignoramus as Terms of art.
to murder, the ufual courfe has been faid to be,in the prefence ge.aions gy
of the grand jury, to ftrike out ¢ malicienfly’ and ¢ of malice g;;fi ;f:’:v or
aforethought’” and the charge of murder. T hough Lord Hale zhale, 162,
thinks it better to prefent a new bill to them for manflaugh- :I;_l"';.‘ﬁ:l’:“s-
ter. And though the fame indiément may charge one with
murder and another with manflaughter, yet certainly if it Cary'’s cafe,
charge both with murder, the grand jury canonot find it a %f;}i;ows‘
true bill againft one, and manflaughter as to the other; but
it is 2 good finding againft the one for murder, and there

ought to be a new bill againft the other for manflaughter.

Finally, the murder is charged vpon the party by way  §117.
fr h ecedeng ¢t conclufion.
of conclufion, and as a confequence from the antecedent 5° o
matter, which is pofitively alleged, to the following effect : £88 ch.as.6 5.
« and fo the faid A. him the faid B. in manner and by the Kel- 125
# means aforefaid felonioufly, ‘wilfully, and of his malice
s aforethought did (poifon) kill and murder.” The lame -
conclufion feems now to be the moft proper in appeals. Ante, 346,
. . . 2 Hawk. ch.23.
And fuch a general conclufion is peculiarly applicable where ¢
the firoke, &c. is at ome time or place, and the death at 1Hale, 427,
. y R 1 aley 183,
another ; but in thofe cafes if the day be fpecially alleged, 5 pawk. ch. 23
it fhould be that on which the party died, and not that on ¥ 33
which he was ftrickens for it is no murder till he die ; and

if it be otherwife averred it is naught.

With refped to offenders againft the ftatute of ftabbing,  § 118,
(1 Fee. 14, 8.) it is faid to have been ufual to prefer two in- ;;ﬁng:gﬂﬁ‘-
di@ments, one for murder, and the other for manflanghter V. ;7c. 5
under the fatute ; and to put the p-nfo.ner to plead toboth; © rf:flé:r-?gﬁ _
and to charge the jury with the inditment for murder. ;2.
But a5 all the fubitantial purpofes of juftice may be an{wered Foft, 299
by cither of thefe indiétments, I iee no reafon for this
pra&ice. Theindi@tment for killing under the ftatute muft
be fpecially formed purfuant thercto, in order to ouft the
prifoner of his clergy 3 namely, that he did with a {word,
&e. flab the decealed, be baving no weapon drawn, nor baving
Sruck firfl; otherwife it will be but manflaughter at com-
mon law. And it alfo feems neceffary to allege the death Ante, [ 23.
of
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Ch. ¥. § 1:3. of the party withia fix months after the ab or thruft, ac-
g;‘ﬂ"' S hab- cording to the requifition of the ftatute, or at leatt it thould
fo appear to have been upon the face of the indiétment.
;i;iﬁ::ﬁ #te How far any omiffions in thefe refpeéts may be fupplied by
Indfimenr, - @ tecital of the fatute, or an apt-conclufion, will be noticed
in another place,
1 Hale,468,469.  But though the indiCtment ufually conclude ¢ againft
Ef;_’wf weed® the form of the ftatute,” and therefore it is beft to follow
<h. 25. £ 135, the common ulage, yet fuch conclufion is mot néceflary, be-
Sum 266.
Pott. 143. caufe the ftatute makes no new offence, but only takes away
Ante, {. 28, &¢. ¢lergy from the old ene. From hence too it follows that
if the offence be taken cut of the ftatute by the evidence,
yet the defendant may be foand guilty of manflaughter at
common law notwitkftanding fuch conclufion. On the
ether hand, a conviflion on this fatute has been holden
Joha Cowland's fufficient to anlwer the inquifition for murder. John Cow-
g::j g;f"m land was indicted on the ftatute for killing Andrew Skan-
;:ﬁ?f:dsﬁt. ning, and was at the fame time charged on an indiQtment
Forfier's M, 1Or murder, and on the corener’s inquifition for the fame,
and being found guilty on the flatute, he had judgment on
all together.
Clergy. No other being oufted of clergy by the flatute but he who
: g:::: 54:: altually ftabs or thrufts, the fact moft be laid truly. ‘Where-
1Hawk ch.30. fore if A. be indiCted for ftabbing, and B. and C. for aiding
{509,1'. f.121. and abet¥ing; and it be found that B. gave the ftroke, and
that A. and C. were aiding and abetting ; not only A. and
C., but B. alio, thall have their clergy; becaufe the indiét-
ment brings him not within the ftatute ; but they may all
{La.Corsmwaliis be found guilty of maoflaughter at cémmon law; as B. and
?&f’:"‘;bp Tr. €. might be if A. had been proved to have ftabbed the
710.) party as laid ; in which cafe A. would be oufted of clérgy;
and this notwithanding the aiding and abetring is alfo laid
to be againff the form of the flatute ; which is infenfible, and
thall be rejefked as furplufage: ard fo the aidors and abet-
tors may be punithed as for manflaughter at common law,
theugh-the verdi&t of guilty purfucd the indi@ment.

§11g. The iadiflment on the Rat. 21 Jac. 1. ¢, 27. for conecal-
f‘lmzfﬂf ﬂ;ﬂ“- ing the death of a baftard chiM, in order to put the mother
condlalivg the  Mpon proof by one witnefs that it was born alive, muft

death of baflard,
2 M5. Sum.488. charge

T e
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charge that fhe was delivered of a child {male or female), ch. V. §11q.
which by the laws of the kingdom was 2 baftard; that it O e = for
was borp alive ; and fome manner of killing it muft be al- of sapard.
leged, as by firangling or otherwife : bur it is not neceflary

to conclude contra formam ftatuti; nor to charge that the :ﬁ:ﬁ;‘%ﬁ,’jg'
mother concealed the death, though it be neceflary to prove %ﬁ‘f; o £

it ; for the ftatute creates no mew crime, but only makes the and P,n:;’g_' 15
concealment evidence of having murdered it. 'This was

fettied in Ann Davis’s cafe by the advice of all the judges, amn Dariss
upon a fearch of precedents, which were all found te have <% el 32
been drawn in that form after the 4thof Car. 1.

It feems alfo from Peat’s case, that if the indiiment Jang Pests cafe,
againft the principal alfo charge the prefence of an accom- "< & 15
plice at the falt, there can be no conviftion upon this fta-
tute; becaufe it appears upon the very face of the record

that there could be no conceaiment by the mother.

Some things are neceflary to be added in refped to ap~  § 120,
peals of death, not referable to indiments. By the fatute oo of ;1:{;‘*::’;!‘
of Glocefter, c. 9. the appeal muft be brought within a year of,.,.jr,mﬁm by
and 2 day after the deed done ; which is now {ettled co be :P{I:‘jk eh. 23,
computed from the day of the death, including that day; t. 33, 32,
and as againft an acceflary after, from the ‘day of the re- ;;’slf’s‘:::_i.'s_
ceipt. It may be brought either by a wife for the death of
he: huiband, or by an heir for the death of his anceftor.

In the firft cafe fhe muft be mnocent of the fact, and prove By - wife.
herfelf lawful wife of the: decealed : wherefore ne ungques ?E;Z':{l:g%h 23
accouplez in loial matrimonie is a geod plea in bag, and 3§ MS. Sum, 5.
triable by the Bifhop's cestificate. But it 1s no defence that EET;Q: boft 62.
the wife had eloped trom the deceafed, or that he ftood at-
tainted. But a fublequent marriage, whether before or
after the appeal commenced, is a bar; fo that even after
judgment fhe cannot pray execution : though it do not ap-
pear in this latter cafe but that the court ex officio, or at the
demand of the king, mey award execution, to prevent a
failure of juftice, as the attainder is a bar to any new pro-
fecution.

2dly, ‘The appeal of death by an heir, {who muft be heir Byshe beir
male ; though deriving through a female is fufficient) can 700 o

only be where the decealed left nio wife, unlefs fhe were im- 3MS. Sum.
\ 6. 11, (phinted
Plloﬂtcd Page 181, ENC B

Staundfl 5g.



350

Ch. V. § 120,
Farm of appeal,

§rar.
dArcomplices.

ME Trecy, 53
cites 3 Bolitr.

aob, ante, f. 58,

a2 Hawk: ch. g7,
1. 49. 2 Hawk.

ch. 39. L %.

Agnte, 347«

2 Hawk. ch, 23.
1. 76.

iMS. Sum.481.
Surd: 264, Foit,
g5te 1 Hale 437,
463. 2 Hale,
185. 292 314,
445, 2 Hawle.
ch. 46. 1. 1g.
Plow gR. 100, 1.
Mackally’s cafe,
g Ca. 67 b.

R. v. Borth-
wick and ochers,
Davg. 207.

R, v. Plommer,
el 109.
Band. rog.
antey L 118,

Of Homicide
(Inditment, Appeal, and Evidence).

plicated in the guile : for though fhe marry afterwards, o
die within the year and day, he cannot have an appeal. He
muft be Lieir general by the common courfe of the law, and
not {pecial heir by the cuftom, or oue of the half biood.
In every cafe it muft appear by the writ or count in what
manner the appeliant is heir: and it follows that if the
dec afed were attainted, as he could have no heir, {o there
could be no appeal by any as fuch. But if-the heir general
himfelf be implicated, the next heir fhall have the appeal
againft him as if he were dead without iffue.  But the appeal
does not go over if the heir general be attainted or die,
within the year and day. Neither in the cafe of the
heir general dying after judgment can the next heir, a2s it
feems, pray execution; though perhaps the court ex officio
or on demand of the king may award it, for the reafon before
mentioned.

I come now to confider this part of the fubjet as it is
applicable to accomplices and acceffaries in general.

Severatperfons prefent atthe death of a manmaybe charged
with diffcrent degrees of homicide in the fame indiékment,
23 -on¢ with murder, another with manflaughter.  For if
there be no malice in the party ftriking, but malice in an
abettor, it will be murder in the lamter, though only man-
flaughter in the former. But if the bill be framed for mur-
der againft two, and the grand jury find ju a trie bill as to
one and manflaughter as to the other, there ocught to be a
new bill preferred for mantlaughter againt the lait,

In appeal where {everal are prefent at the fadt, and one only
actually does it, and the others abet him,-the plaintiff may
either ele€t to fuppofe ia his declaratian that al! did the faét,,
or fhew the fpecial matter.  For jn thefe cafesall the parties
are principals, and the blow of one is in law the blow of all,
For which reafon an indiftment that A. gave the mortal
blow, and B.,, C., and D. were prefent and abetting, is
fuftained by evidence, that B. gave the blow, and A., C.»
and D. were prefent and abetting. Upon the like indick-
ment, cvidence that E., though not named therein, gave the
blow, and that A, B., C_, and D. were prefent and abetting,
would be fufficient; or even that 2 perfon unknown gave the

blow.
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blow. But it is otherwife, as I have thewn on the
ftatute of ftabbing, being a particular law, and pointed at the

aftor himfelf.
“Whether if the perfon charged as principal be acquitted,

. a conviftion of another charged in the inditment as pre-

fent aiding and abetting him in the murder be good, was
doubted by fome judges in Shaw’s cafe ; though 2 majority
of them at laft thought the conviftion proper ; the indit-
ment concluding that both murdered, &c., and the verditt
finding that the prifoner did the fact. But no exprefs de-
termination was made on the cafe, as it was thought by the
judge who tried him a proper cafe for a pardon on the fpe-
cial circumftances.

But this point was exprefsly decided in Wallis’s cafe,
which does not appear to have been referred to on the laft-
mentioned occafion. That was an indiCtment againfi A, for
murder, and alfo againt Wallis and others as perfons pre-
fent, aiding and abetting A. therein, A, was firf} tried upon
this indi¢tment and acquitted, and afterwards Wallis was
tried upon it. And per Holt C. J. Thongh the indiCtment
be againft the prifoner for aiding, afliting, and abetting A,
who was acquitted, yeot the indi¢tment and trigl of this pri~
foner is well enough ; for ali are principals, and it is not ma~
terial who aftually did the murder. _

The abetment fhould in all cafes be laid to the ftroke, and
not to the deach, if they are laid on different days: or the
allegation may be general, that the defendant was prefent,
siding and abetting at the felony and murder as aforefaid,
committed in manner and form aforefaid.

If the wife be an accomplice with her hufband in murder,
fhe thall anfwer for it notwithftanding her hufband’s pre-
fence; contrary to the general rule of law in cales of felony,
which fuppofes hex to aQ under bis coercion.

The fame rule of evidence which I have above adverted

35t
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pals, or vice verf, does not altogether apply to that of prin-
cipals and acceflaries, whofe offences are of 2 more diltin&

Ante 12,
Folt. 361,

mature : fo far however as the offence charged and proved
againft an acceffary is in {ubftance the fame, the fame rule
Pprevails,
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prevails,. Thus an indi€ment of A. as acceflary to B, and
C. is proved by evidence of his being acceflury to B, only,
But if two be indi€ted as principals, and it appear that one
of them were acceflary before, he fhall be difcharged of that
indi&tment. In like manaer one indicted as acceffary before
cannot be convited upon evidence proving her to liave been
prefent aiding and abetting at the fa&t. This was the cafe
of Winifred Gordon, who together with Thomas Gordon
were indifed, for that z2ey on the 23d July 1788 muade an
affauit on George Linnel, a conftable, in the execution of his
office ; that Thomas Gordon fhot and killed him; and that
Winifred Gordon ¢ before the felony and murder afore~
“ faid by the aid T. G. in manner and by the means afore-
¢ {aid done and committed, to wit, on the faid 23d of July,
* with force and arms at, &c. then and there iclonioudly,
* wilfuily, and of her malice aforethought did incite, move,
inftigate, {tir up, counfel, dired, advife, and command
* him the faid T. G. the felony and murder aforefaid in
* manner and by the means aforefaid to do and commit ;"
and then conchuded that both the prifoners ¢ in the mane
“ ner and by the means aforefsid then and there feloniouf.
¢ ly, wilfully, and of their malice aforethonght did kill
“ and murder the faid George Linnell,” &e. After argu-~
ment in the Exchequer-chamber, it feemed to be the opinien
of all the judges, though they differed in other refpedls, that
this indi@ment only amounted 1o a charge as again® Wini-
fred Gordon of being an acceflary before, though it charged
her, as it thould feem improperly, with having joined in the
affault againfk the deceafed. Andindeed the coundel {or the
profecution admitred #hat it muft be {o conflidered upon the
authority of Haydon’s cafe; where it is holden neceflary to
charge a principal iu the fecond degree with being prefent
ading and abetting. But it was the opinion of all the
judges that the might be iudifed again as principal; in
which the four concurred, if, a3 the others thought, the could
not be convi€ted upon this indi@ment charging her as ac-
ceflary before,

Aun indi@ment againlt one as acceflary before to mur-
der, charging that. he « malicioufly excited, moved, and
“ procured,” &c. is fufficient to ouft clergy, by force of
the 4 & 5 Ph. & M.; the words whereof are; ¢ that all

4 perions

M g e
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perlons who malicioully command, bire, or counfz! any per-
fon,”" &« ; forthe counfelling another is neceflurily included
in the exesting, moving, and procuring him. And the word
wilful [murder] in the Ratute is fufficiently exprefled by
laying. the murder to be of malice aforethought.

Where acceflaries in one county to a murder committed
in another are indiéted in the county where they became
accefiaries, under the fiat, 2 & 3 Ed. 6. c. 24. £. 2. the in-
di€tment ought to recite the fadt, that the principal com-
mitted the aét in another county, and not bacely that he
was indicted for it there; for that is only an argument, and
no direct averment that he did it,

As there can be no acceffaries before to manflsughter, it
follows that an indi€tment againft any one as fuch is purely
void. And fo if the indi@ment be for murder, and the
principal be only found guilty of macflaughter, thofe who
are indiCted as acceflaries before muft be difcharged of that
indifiment : but not the acceflary after, thodgh the princi-
pal have his clergy, fince the ftat. 1 Ann. ft.2. c. g. I, 1.
which makes a conviftion in this refpedt equivalent to an
attainder.

Befides the ufual evidence of guilt in general cafes of
felony, which is elfewhere treated of, there is one kind of
evidence more peculiar to the cafe of homicide, which is the
declaration of the deceafed after the mortal blow, as to the
fadk itlelf, and the party by whom it was committed. Evi-
dence of this fort is admiffible in this cafe on the fulleft ne-
ceflity (a); for it often happens that there is no third perfon
prefent to be an eye-witnefs to the fadt; and the ufual wit-
nefs on occafion of other felonies, namely, the party injured
himfelf, is gotten ridof. But in order to preferve as far as

() But arceflity is not the general ground of ita admiffibliity: for evi-
dence of the declaation of a convi® at the timg of his execution was
offered upon the inditment of one Drummond for tobbery, in order, as was fup-
pofed, to hew that he the convift was the rerfon who had commitred the robbery
but the evidence was rejecied by Eyre B. and Gould J. on the ground rhas as the
party was then artaintes his teltimony could ot have been received even o0 oath ;
aod confequently not his dying deciarazion, which ¢an only be admitted on the
prefumption that it was made und-r rhe fame fanftivn as anvash.  Geo:ge Drum-
amond’s cafe, 0. B. Seot. 1784, Leach, 275,

Vor. L Aa ' poflible
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appear that the deceafed at the time of making fuch .decl.a:r-
ations was confcious of his danger ; fuch confcioufnefs being
confidered as equivalent to the fankion of an oath, and thz?t
no man could be difpofed under fuch circumftances to b.ehe
his confcience : none at lealt who had any fenfe of religion.
But fuch confcionfnefs need not have been exprefied .by the
deceafed : it is enough if it might be colle&e-d from circum-
flances. And the court are to judge of t?us confcionfnets
previous to the admiffion of this fort of teftimony.

Margaret Tinckler was indifled for .the murder of Jane
Parkinion, by inferting picees of wood into her womb. A
fecond count charged her as acceffary before the. fact. It
was proved by feveral witnefies, that from the firft time of the
deceafed taking to her bed, which was on the 12th of July,
fhe thought fhe muft die, making ufe of c_hﬁ‘crent exprcfﬁonsd,
as, that fbe was going ; that fbe was worémg. out ber Igff ; an
exclaiming, Ob! that Peggy Tinckler bas killed me. She bn-
gered till the 23d, when the died. Bhe never was up bue
once during that time, when on telling a frfcncl who attended
her that fhe thought herfelf better, fhe advifed her to get up,

which the deceafed did, and walked as far as the paffage -

going ont of the room, but was fortfcd to return and go .to
bed again. It appeared by the te{hmon.y of feveral wit-
nefles, that from the moment of her taking to her bed till
the time of her death fhe had declared, 2bat Tinckler bad
killed ber and dear child, {ftating the parficu.-lar means afed,
which agreed with the charge m the md;&ment.) And
during the fame period fhe had declared mose particulatsy,
¢ that {he was with child by one P. a married man, who,
being fearfol left his wife fhould hear o:f.:t if fhe were
bronght to bed, advifed herto go to the prozfoner, a mid-
wife, to take her advice how fhe fhould get rid of the f:hnld,
being then five or fix months gore.” ¢ That the prifoner
gave her the advice” in queftion, wh:.ch the fo}low.?d ac-
cordingly. It was proved by the teftimony of a wstnefri;
that three days before the delivery, w}nch vas on the zot

July, fhe faw the deceafed in the pnfone_rs bed-chamber,
when the prifoncr took her round the _watft and fhook :“
ia a very violent manner fix different times, and toffed :;
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up and down: and that the was afterwards delivered at the
prifoner’s houfe. The deceafed alfo declared during her
illoefs, that after her delivery the prifoner gave her the child
to take home; and bid her go to bed that night and fleep,
and get up in the morning and go about her bufinefs, and
nobody would know any thing of the matter; but that ap-
pearing very il the next day at a relation’s houfe, they had
ordered her to go home and go to bed, which fhe did. The
child was born alive, but died inftantly ; and the furgeons,
who were cxamined, proved that it was perfe@. There
was no doubt but that the deceafed had died by the accele~
ration of the birth of the child : and upon opening her womb
it appeared that there were two holes caufed by the fkewers,
one of which was mortified, the other anly enflamed ; and
other fymptoms of injury appeared. A fhort time hefore
her death fhe was afked whether the account fhe had from
time to time given of the occafion of her death, and the pri-
foner’s treatment of her were true; and fhe declared it was.
It was obje@led that the above evidence of the deceafed’s

- declarations ought not to be admitted, as fhe herfelf was

particeps criminis, and likewife as it appeared at the time of

. her declaraticns {he was better, or thought herfelf fo. But

Nared J. was of opinion, that however this obje&tion might
hold with refpe& to the fecond count, in which the prifoner
was charged as an acceffary with the deceafed, yet the de-
ceafed was not willingly or knowingly an acceffary to her own
death; and therefore it was like the common cafe of any
other murder. And as to the obje@ion that fhe once thought
herfelf better, and tried to get up, yet the fame declarations
the then made bad been made repeatedly before to perfons
whom in confidence fhe told that the never fhould {urvive,
when fhe firlt took to her bed; and the had repeated the

| fame declarations the day before the died, and within a few

hours of her death. And as to the fa@ itfelf, he was clearly

of opinion it was murder, on the authority of Lord Hale. (1 Hale, 42
!~ The jury found the prifoner guilty on the firlt count, charg-

ing her as a principal in the murder, and execution being

- refpited to. take the opinion of the judges on the whole cafe,

3355
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dence: for though at one time the decealed thought herfelf
better, yet the declarations before and after and home tu her
death were uniform and to the fame effeét. And as to her
being particeps criminis, they anfwered, that if two pexfons
be guilty of murder, and one be indi¢ted 2nd the other not,
the partynot indicted is a witnefs for the crown. And though
the praflice be not to convi&t on fuch proof uncorroborated,
yet the evidence is admillible ; and here it was [upported by
the proof of the prifoner toffing the deceafed in her arms in
the manner {tated. Moft of the judges indeed held that the
declarations of the decealed were alone fuffici-nt evidence to
convick the prifoner ; for they were not to be confidered in the
light of evidence coming from a particeps criminis; as fhe
confidered herfelf to be dying at the time, and had no view or
interelt to fcrve in excufing herfelf; or fixing the charge
unjuftly on others. But others of the judges thought that
her declarations were to be fo confidered 5 and therefore re-
quired the aid of the confirmatory evidence.

In the cafc of lenrietta Radburne, who was indicted for
petty treaion in murdering her miftrels Hannah Morgan,
the depofition of the lutier before her death before a magi-
ftrate, by whom it was authenticated in the prefence of the
prifoner, was read in evidence, though-made by her when
under ne apprehention of danger: but this was evidence by
force of the ftatutes of Ph.& Mary(a) : and the prifoner was
convicted of the murder and acquitted of the petit treafon;
which was afterwards approved of by all the judges. And it
was obferved by many of them, that the ftatutes of Philip
and Mary do not extend to treafon.

In Woodcock’s cale it was confidered, that fuch an exa-
mination taken before a magiflrate who attended for the
purpefe at the place wherg the deceafed was then lying afeer
the mortal wound received, and without hopes of recovery,not
being taken in the prefence of the prifoner in the manner de-
{eribed by the alls (), could not be received in evidence, qua
examinations, after her death: but they were received as
authentic declarations of the deceafed in extremis, there be-
ing then no probability of her recovery, though fhe herfclf
exprefled no fenfe of her danger, but Jay quietly refigned and
fubmitting to her fate. In Trowter’s cafe the count

f2) 1 &2Ph &M ¢. 17 and 2 & g Ph, &M, ¢ 100
wonld
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would not admit parol evidence of the declarations of the
deceafed which had been reduced into writing,

On the ‘profecution of Thomas John for the murder of
Rachael his wife, it was proved by the confeffion of the
prifoner himfelf in converfation with others before his wife’s
deash, that in September 1789, upen a quarrel between
them, he had [aid hold of his wife, and they had falien down,
h= uppermott, and he had given her feveral violent kicks and
blows, fo that according to his own words, he knew fhe ne-
ver would raife her hand againft him again. It was allo
proved that fhe died in the fame month; that fhe was taken
ill on 2 Friday, took to her bed the next day, and died on
the Sunday fevennight following, being confined to her bed
by her illnefs, which was fevere, the wholc time. But it
did not appear that the had expreffed any spprehenfion of
danger, though fhe rerained her fenfes till the day before her
death. Three witnefles depefed to conver{ations during her
illnefs, at which the hafband was prefent, in which fhe at-
tributed her fituation to his ill treatment; and the conduct
and anfwers of the hufband were given in evidence, although
it was objected on his behalf that what was faid by the wife
even in the prefence of the hufband, and to which he re-
turned an{wets tending to charge himfelf, ought not to have
been received. Evidence was alfo given of her declarations
in the prifoner’s abfence, after fhe was confined to het bed,
3l of which tended to thew the circumftances of violence
he had committed upon her. It was objected, that the de-
clarations of the wife in the abfence of the prifoner ought
not to have been admitted in evidence, as it was not proved
that the confidered herfelf at the time as a dying perfon;
the evidence not being expre(s on that head : but that if the
evidence were admiffible; it ought to have been left to the
jury to confider whether the wife were at the time confcious
of approaching death., Obje&ion was alfo made, that thefe
being declarations of a wife againft her hufband were not
on that account evidence. The court was of opinion, that
the reafon of the rule that a wife fhall not be admitted to
give evidence againft her hufband did not apply to this cafe.
And upon the other point, that the evidence of the ftate of
the wife’s health, at the time the declarations were made, was

Aag : fufficient
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Ch‘;,:;':,f”““' fufficient to {hew that the vwas aétually dying; and that it

Dednatins of  Was to be inferred from it, that the was confcions of her fitn-

tedecerfed-  ation s and na particular direflion was given to th= jury on
the fubjet. The jury having found the prifuner puiley,
thefe points were referted to the judges; who at a confer-
ence in Lafter term 1790 all agreed that it ought not to be
left to the jury to fay, whether the deceafed thought fhe was
dying or not; for that muft be decided by the judge betore
he receives the evidence.  And if a dying perfon either de-
clare that he knows his danger, or it is reafonably to be in-
ferred from the wound or ftate of illnefs that he was fcnfible
of his danger, the declarations are good evidence, But as
to the declarations themfclves in this cafe, all the judgess
except two,thought that therewas no foundation for fuppofing
that the deceafed confidered herfelf in any danger at all.

Henry Wel. Upon the profecution of Henry Welbourn for the murder
'1’:::’;:‘;:: of Elizabeth Page by poifon, a witnefs depofed that the de-
AfL. 1792, cor. cealed and the prifoner lived with her as her fervants; thae
ﬁgf‘;‘:}le{j‘ perceiving the deceafed alter and appear very ill, fhe taxed
‘fi‘g‘il:etﬁa:'::&ef- her with being with child, which fhe owned, and the next
cafe;a-dfarther, 937 CONtinuing very ill the confefled fhe had taken fome-
f{,;ﬁ‘gf‘;:ﬁdm thing ; at which time the witnefs believed that the deceafed
reconer a,{ﬁ’: was fenfible of her fituation and danger, though fhe did not
same the declara- fay fo.  But when the apothecary came to fee her the fame
i3 re made,

they aught sue 1o evening fhe faid that the was very bad, and did not know if
i;;:;?d'" fhe thould get the better of it. The apothecary himfelf
depofed that when he firflt faw the deceafed fhe was then

apparently dying; but he believed that fhe was not fenfible

of her danger; that after he had been with her fome time

he made her fenfible of her danger, in order that he might

get from her what the had done.  She defired him to give

her fomething to eafe her pain. He told her he muft firft

know what fhe had done; and that the would not live 24

hours unlefs proper relief were afforded. (She did not in

fal live above an hour afterwards.) The witnefs had no

other reafon for thinking that fhe knew her danger from

any thing that fhe faid, except that on his telling her of her

danger fhe told him what was the caufe, which the had be-

fore refufed to do. She then defcribed to him the fymptoms

of pain which fhe had felt, and again repeated that the

withed
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withed he would give her fomething to compofe her. The ©h. V. §124.
witnefs then again urged the neceflity of knawing the caufe Daf,f;ﬁ;’::#-
of thofe {ymptoms, and the told him with rele@ance, that the decesfed.
the had been three or four months gone with child, and that ===
during the lat fortnight fhe had been couftantly prevailed
upon to take bitter apple in order to procure an abortion 3
but that not producing the defired effedt, the perfon had
prevailed on her to take a white powder, (whick was the day
before fhe was taken ill,) and that the fymptoms came on in
about three or four hours after. The witnefs then utged
her to fay by whom fhe had been prevailed upon, when
with increafed relu@tance and hefitation (he told him it was
by her fellow-fervant Welbourn; and that he had prevailed
upon her by affuring her that there was no crime in procur-
ing an abortion whillt the child was fo young. At this mo-
ment fhe was free from pain, 2ud the witnefs thought that
2 mortification had taken place. From che deceafed’s de-
feription of the white powder, and from the infpedtion of
the body afterwards, the witnefs believed it to be arfenie.
On his crofs examination he faid that at the time the made
this declaration he believed that {he thought the was getting pu, pott, 360.
well from the being fo free from pain. It appeared from
other witnefles that on the day when the deccafed had faid
that fhe had taken the white powder, the prifoner and fhe
were obferved in difcourfe together; and he was thaking a
bottle of fomething: and hc had before applied for fome
bitter apple, which the witne(s had refufed to get him, It
was left to the jury to confider, whether from the whole of
the evidence they were fatisfied that the deceafed at the
time {(he made the declarations was [atisfied of the danger of
her firuation ¢ and whether they thought thofe declarations
true ? and thet her death was owing to poifon adminiftered
by the prifoner? in which cafe they fhould find him
guilty. The jury accordingly found him guilty. But
a doubt afterwards occurring to the learned judge, whe-
ther, though in the firfl part of the apothecary’s evidence he
{wore that he made the deceafed fenfible of her danger be-
fore fhe made the declaration, yet as he afterwards faid that
at the time the made the declaration jbe believed that fbe awas
getting betier from the pain ceafing, he fhould mot have re-
Aazg jedted
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jefted the evidence and directed an acquittal : the prifoner
was therefore refpited to take the opinion of the judges on
the cafe. In Michacimas term 1792 a majority of the
judges. were of opinion that it did not fufliciently apyear
that the decealed knew or thought fhe was in a dying
ftate when fhe made the declaration: on the contrary the
had reafon to think that if {he told what was the matter
with her fhe might have relief and recover. Dut as to what
the apothecary had £2id on his crofs exumination they laid
noftrels on it, being mere opinton unwarranted by faél, And
they ali agreed that wherher the deceafed thought heriiIf in
a dying ftate or not was matter to be decided by the judge
in order to receive or r:jeél the evidence, and that that point
fhould not be left to the jury ().

"The articles of war are frequently required to be given in
evidence on profecutions for homicide: for it has been ruled
that the Court cannot take judicial notice of them without
their being proved : but that a copy purporting to be printed
by the king’s printer, is fufiicient. In Withers’s cafe, there
being no fuch evidence, nor any evidence of the ufage of
the army, it was holden that the prifoner, who was a pri-
vate {oldier, and had killed the deccafed a ferjeant in the
fame regiment, upon an arrcft by the latter, and after a
ftruggle between them, could only be guilty of man-
flaughter, -

Of the Trial, Arroignment, Verdiél, and Fudg-
ment.

Where this offence-may be examined into and tried is the
next object of inquiry; and this refclves itfelf into feven
different confiderations. 1. Where the flroke and death
happen in the fame county. 2. Where they happen in dif-
ferent counties. 3. Where one is acecffary in one county
to a murder committed in another. 4. Where both the
fircke and death happen in Wales, or one in Wales and the
other in an Englith county. §. Where the one happens at
fea or out of England and the other within a . county,

{a) Vidc Woodcock's cafe, O. B. 1789, Leach. 397. where that faft was lefe
to the jury by Ld. C, B. Eyre.
6. Where

bt P e
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6. Where both the firoke and death happen at fea; or,
7 In parts beyond the fea.

1. Regularly by the common law in this as in other mat-
ters of crimenal jurifpradence the offence muft be inguired
of and tried in the fame county in which it was committed.
But the ftar. 33 Hen. 8. c. 23. enatls, that upon examina-
tion before three of the counfel, treafons, mifprifions there-
of, and murders, committed in any place within the king’s
dominions or without, ntay be iuquired of, heard, and derer-
mined -in any county where the king by his commiffion of
oyer and terminer fhall appoint.  This feems not repealed by
the ftar. 1 & 2 W. & M. ¢. 10. as to murder; the circum-
ftances required by the {tatute of Henry 8. being obferved ;
which [ thall prefently have occafion to mention again.

If a perfon be firicken and die in the county ofA., and the
body be found in B., it (hall be removed into A. for the
coroner of that county to take the inqueft.

Alfo by the ftatute of Articuli fuper chartas, ¢ 3. fpecial
provifion is made concerning homicide within the verge.

2. Where the ftroke and death are in different counties,
it was doubtful at common law whether the offender could
be indicted at all, the offence’not being complete in either ;
though the more common opinion was, 'that he might be
indicted where the firoeke was piven; for that alone is the
at of the party, and the death is but a confequencé, and
might be found though in another county : and the body was
removed into the connty where the firoke was given(a). Bue
now by the flat. 2 & 3Ed. 6. ¢, 24. 1, 2. it is enacled, ¢ that
* where any perlon fhall be felonioufly firicken or poifoned
¢ in one county, and die of the fame ftroke or poiloning in
“ another county, an jndiétment thereof found by jurors
¢ of the county where the death fhall happen, (whether
 before the coroner, or before the juttices, &e. having
¢ authority to inquire, &c. which extends to the Court of

{#) That opinion, however, ir contriry to the fenfe of the legiflatwe as ex-
prefied in the Rat, 2 & 3 Ed. 6. c. 24. £ 2. which declares: that ¢ in fuch cafa
§t hath not been fonnd by the laws or cuftoms of this realm thatany fugh indiks
ment thegeof can be taken in cicher of the Gid two counties,™

 King's
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¢ King’s Bench in the county where it fits, and to the lord
¢ fteward on the trial of a peer,) fhall be 25 good and ef-
¢ feftual in law ag if the firoke or poifoning had been
‘¢ committed and done in the fame county where the party
& fhall die, or where fuch indi@tment fhall be fo found.”
By this the trial is now fettled to be in the county where
the death happens. .

The fame ftatute (f. 3.) alio provides, ¢ that an appeal of
¢ murder may be conunenced, taken, and fued in the fame
« county where the party fo felonioufly ftricken or poifoned
s¢ fhall die, as weill againlt the principals zs acceflaries in
¢ whatfoever county or place the accefliries fhall be guilty,
¢ And the juftices before whom any fuch appeal fhall be
¢ commenced, fued, and taken within the year and day
¢ after fuch murder and manflanghter committed and done
¢ fhall proceed againft fuch acceffaries in the fame county
¢ where fuch appeal fhall be fo taken, in like manner and
“ form as if their offence had been committed in the fame
* county where fuch appeal thall be {o taken, as well con-
“ cerning the trial by the jurors of fuch county where fuch
¢ appeal fhall be taken upon the plea of not guilty, as
¢ otherwife.”

At common law the appellant had his eletion to bring
the appeal in cither county, in which cafe it was triable by
a jury returned from each. This joinder is certainly une
neceflary under the ftatute of Ed. 6. where the trial is in
the county where the death happened. Yer it feems from
fome authorities that the ele&ion to profecute the appeal in
cither county ftill continues.

3. At common law the coroner might upon view of the
body in the county where the fa&t happened inquire of all
acceflaries or procurers, though in another county.

But by f. 4. of the flat. 2 & 3 Ed. 6. c. 24. ** where any
& murder ot felony fhall be committed in one county, and
¢ another perfon fhall be acceffary thereto in any other
¢ county, then an indi€tment found againft fuch acceffary
¢ and acceffaries before the juftices of peace or other juftices
¢ or commiffioners to inquire of felonies in the county
¢ where fuch offence of acceflary, &¢. {hall be committed,

¢ fhall

PR A SRR
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¢ fhall be as effectual in law as if the faid principal offence
< had been committed within the fame county where the
% the indictment againft {uch acc-{fary fhail be found. And
< that the juftices of guol delivery or oyer and termiper, or

¢ two of them, of or in 2ny {uch county where the offence

~

of any fach acceffary fhall be committed, upon fuit to
¢ them muds, {hall write to the cuftos rotulorum or keeper
¢ of the records where {uch principal fhall be attainted or
¢ convicted, to certify them whether fuch principal be at-
¢ tainted, convicied, or otherwil: difcharged of fuch prin-
¢ cipal felony; who thereupon fhall make fufficient certi-
¢ ficate thereof mm wiiing under their {cal or feals to the
® faid juitices; after which the juftices of gaol delivery or
“ of oyer and terminer or other there authorized fhall pro-
% ceed upon every {uch acceffary in the county where he
¢ became acweffury, in fuch manner and form as if both
¢ the faid principal offence and accefliry had been commit-
¢ ted in the faid county where the offence of acceflary was

“ committed. And ¢very{uch acceflury, &ec. fhall anfwer npon

¢ arraignment, and recrive fuch trial, jedgment, order, and
 execution, and {uffer fuch forfeitures, pains, and penalties

. % as is ufed in other fuch cafes of felony.” .

4. By the ftat, 26 H. 8. ¢. 6. murders and other felonies
committed in Wales may be inquired of and tried upon an
inditment ¢ in the nexr adjoining Euglifh county where the
king’s writ ranneth,” which has been always conftrued to
mean Salop and not Chefler, as is elfewhere fhewn more
particularly, in confidering the general conftruttion upon
this and other fimilar ftatutes. Appeals however muft fill
be brought in the proper county.

But fuppoling the ftroke given in an Englith county, and
the death in Wales, there feems to be fome difficulty in af-
certaining where the trial thall be. For though I fee no
reafon to doubt but that the flat. 2 & 3 Ed. 6. ¢. 24. {peak-
ing of * the counties of this realm,” muft neceffarily in-
clude Wales, even without the aid of the 20 Geo. 2. here-
after mentioned ; yet the ftat. 26 H. 8. is not according to
the literal terms of it fo plainly calculated to meet this cafe;
for that ftatute only provides for murder and felonies done

or
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or committed in Wales; and by the fuppofition of the fta-
tute jtfelf of Ed. 6. it could not be faid that a murder couid
be committed in Wales unlefs both the firoke and d-ath
were there.  The two fubfequent flatutes of Geo. 2. taken
together, leave this queftion as it ftood before. Of the
ftat. 2 Geo. 2. ¢. 21. it is fufficient for the prefent to
obferve, that it provides for cafcs where either the ftroke
or the death alone happen in that part of Great Britain called
England. According to a literal conftruétion of this ftatute
flanding alone or with reference to antecedent ftatutes in
pari materia, it might be prefumed that where the firoke
was in an Englith county and the death in Wales, the trial
of the offender: was intendéd to be had in the former.
But by the ftat. 20 Geo. 2. c. 42. {. 3. {4) it is enalled and
declared, * that in afl cafes where the kingdom of Englond
‘“or that part of Great Brituin calied Englond, hoth
¢ beeny or jfball be mentioned in any a&t of parliament,
¢ the fame Bas been and fhall from henceforth be deemed
 and taken to comprehend and include the dominion of
“ Wales and town of Berwick-upon-Tweed.” It mauit
therefore be taken in general that the mention of England
in any aék of parliament includes Wales ; with this referva-
tion only, that the contrary is-not apparent from the fub-
je& matter asin the above ftat. of Heu. 8, (8). The queftion
then reverts to the mutual operation of the ftatutes of H. 8.
and Ed. 6. apon cach other. On the one hand it may be
faid that the {tat. of H. 8. procetding merely upon the {up-
pofition that an Mnpartial trial before the grand feffions
could not be infured in all cafes where the faét itfelf was
committed in Wales; yet if the ftroke were in an Englith
county, and the death only happened in Wales, 2 Welch
jury muft be as indifferent as any other upon the trial of the
offender: and that that flatute being in derogation of the
common law ought not to be extended beyond the firick
letter of it to include cafes probably not within the view of
the legiflature at the time. On the other hand, if the trye

(4) ltis worthy of reruark that this claufe, fo general and extenfire in itg
speration, fhould be found in an adt of parfiament with the following Gtle, ¢ An

#¢ alt to enforce the execution of an att of this prefent feffion for granting to his
*¢ majelty feveral rates and dutics on houfes, windows; and lights.™

(§) Wales is tbere contzalled with rbe fbires of England,
objelt

S

-
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objedt of the ftat. of H. 8. be confidered, and the ftat. of ch.v. §130.

K
Ed. 6, be compared therewith, as made in parl materia, it Stroke in EJEP

county and desth
{feems to lead to a different conftrudtion. The fat. of H.8, in Wales, or vice

had in view ta fecure the impartial adminiftration of erimi- wefe
nal juftice, which the experience of the times had {hewn
could not be certainly attained before the ordinary tribunals.
It gave an option, therefore, to the parties concerned in
cafes of felony to fubftitate the trial befo: : an Epglith judge
and jury in place of the ordinary one before the grand
feflions. The ftat. of Ed. 6. created no new felony, but (#ide xmate,
merely removed the difficulty which was fuppofed to exitt in 55‘1;;‘5‘&‘::&}
the trial of murder where the firoke was in one county and

the death in another. The legal effect of it is to provide

that fo far as concerns the trial of murder the offence thall

be confidered as committed in the county where the party

dies: the trial there, fays the legiflature, fhall be as good

and effeétual ar if the firoke or poifoning had been commitied and

dene in the fame county where the party fball die. Therefore if

the death be in a Welch county 3 and for the purpofe of trial

the ftroke is to be confidered as given in the fame county;

thien the ftat. of H. 8. attaches, the fole object of which in this

refpedt was to give an option to remove fuch trials-as would

otherwife be had in Wales into the next adjoining Englith

county : fuch muft have been the obvious conftrullion if

the two provifions had been contained in the fame a&t; and

the two ftatutes being fo far in pari materia, and the one

not profeffing to be a repeal of the other, they muft be

made to ftand together if poffible, and have a relative con-

ftrultion put upon them. On the other hand, by the fame

rule of conftruction, if the firoke be in Wales and the death

in any Englith county, the trial maft be in {uch Englith

county, according to the ftatute of Ed. 6., the ftat. of H. 8.

not attaching in thar cafe.

§. Where the ftroke is at fea or out of England, and the §131.

death in a county, or vice verfi. i’}:f: f::?f
It feems to have been a matter of great doubt, whether ‘Evgiand.

the killing of one who died at land of a wound received at '-;"I';fk:‘:ﬁ‘

fea could be inquired of by the common law ; (certainly not 2Hale, 163

at leaft by the ordinary commiffion of oyer and terminer ¢ 1ore, & 37

within Videanse, £, 128,
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Ch. V. § 131 Within a countys) becaufe, though the place where the
Stroke or deaid  firoke was yiven might perraiu to the realm of Eogland, yet

ar =z or it o,

England.

not being within the body of any county, ne venire could

== come from thence : neither could the admiral inquire of it,

2 Hale, zo.
3 Intk. 48,
Poft, 1. 132,

becaufe the death happened out of his jurildition, And for
the fame reafon it could not be determined by fpecial com-
miflioners under the ftat 27 H. 8. c. 4. or 28 H. 8. C-15.3
they being confined to inquire of murders at fea : nor, as
Lord Hale fays, by the conftable and marthal, which was
the opinion of Lord Coke founded on the ftat. 1 3 Ric. 2.
ftat. 2. But according to Lord Hale it might be determined
in B. R. fitting in the county where the party died, or by a
{p=cial commilion of oyer and terminer, the nature of which

Vide 2 Hal, 12] he explains in another place. Thefc methods of proceeding

-3l

Pol. [ 149,
= Hale, z2.

had however fallen into difufe fo long ago at leaft as the end
of Edward the third’s reign; and the only jurifdiGtion to
which we can with any certainty now refer in this relpe&t,
till a very late period, is the commiffion authorifed by the
ftat. 33 H. 8. c. 23. hereafter mentioned, which ander the
requifites there fet forth might be confidered as extending to

t Hawk. cb. 31, this cafe: but that only related to the principal offenders,

Lo,

and did not extend to acceffanies.

Bat for preventing any failure of juitice, and for taking
away all doubts touching the trial of murders in the cafes

2Ceo. 2, ¢, 27, hereinafter mentioned, it is enacted by ftat. 2 Geo. 2. c. 21,

¢ that where any perfon thall be felonioufly firicken or poi-
¢ {oned upon the fea, or at any place out of that part of
¢ Great Britain called Englaud, and fhall die of the fame
“ ftroke or poifoning within that part of Great DBritain
“¢ called England ; or where any perfon fhall be felonioufly
¢ firicken or poifoned at any place within that parr of Great
¢ PBritain called England, and {hall die of the fame ftroke
¢ or poifoning upon the fea, or at any place out of that part
« of Great Britain called England, in either of the faid cafes
* an indi@ment thereof found by the jurors of the county
¢ in that part of Great Britain called England in which fuch
« death, firoke, or poifoning fhall happen refpectively as
#¢ aforefaid, whether it thall be found before the coroner
* upon the view of fuch dead body, or before the juftices of
# the peace er other jultices or commiffioners who fhall have

 authority
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+ authority to inquire of murders, fhall be as good and ef- ¢b.V. §131.

*¢ feftual in law as well againft the principals as the acceffa-

Stroke or drath

t fea or cut of

¢ rics, as if {fuch felonious ftroke and death, or poifoning Engiand.

¢ and death thereby enfuing, and the offence of {uch ac-
¢ ceffaries, had happened in the fame county where fuch
« indi&ment fhall be found : and that the jultices of gaol
# delivery and oyer and terminer in the fame county where
¢ fuch inditment fhall be found, and alfo any fuperior
¢ court in cafe fuch indiétment thall be removed, &e. thall
¢ and may procced upon the fame in all points, &c. as they
¢ might or ought to do in cafe fuch felonies, firoke and
¢ death, or poifoning and death, and the offence of fuch
< acceflaries had happened in the fame county where fuch
¢ indi€&ment fhall be found. And every fuch offender fhall
<« anfwer upon their arraignments, and have the like de-
¢ fences, advantages, and exceptions, {except challenges for -
¢ the hundred,) and fhall receive the like trial, judgment,

¢ order,and execution, &c. asif their {refpective)offences had

¢ happened in the fame county where fuch inditment

¢ fhall be found.”

———

Where one ftanding on the fhore fhot at another ftanding Coombe’s cafe,

in the fea, who afterwards died on board a fhip, all the judges ;;;h ok }i’s’

held that the trial muft be in the Admiralty court, and not lée_ar.h. joz. laft

at common law.

6. Where both the flroke and death are at fes, orin ha-
vens, &.c.

By ftat. 28 H. 8. c. 15. it is enadled, ¢ that all treafons,
¢ felonies, murders, &c. committed upon. the fea, or in
* any other haven, tiver, creek, or place where the admiral
# has or pretends to have power, authority, or jurifdi¢tion,
¢ fhall be inquired, tried, heard, determined, and judged
¢ in fuch fhires and places in the realm as fhall be limited
% by the king’s commiffion or commiffions to be dire&ed
¢ for the fame, in like form and condition as if any fuch
¢ offence had been committed upon the land. And fach
¢ commilions thall be under the king’s great fzal directed
*¢ to the admiral or his deputies, &c, and to threc-or four
¢ fuch other fubftantial perfons as fhall be appointed by the
¢ Lord Chancellor to hear and determine {uch offences afier

. & the

10

ite 492+ 8. C.

§132.
Siroke and death

#i fea.
28 Hen 3. e
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 the common courfe of the laws of this realm wvfed for
“ trealons, fclonics, murders, &c. committed upon the land
¢ within this realm.”

As to the particular manner of procteding under this
flatute, and the extent of the admiralty jurifdi&ion, they
will be confidered when I come to treat of piracy and other
offences committed at fea triable under the {pecial commiffion
founded thercon. It will fuffice here to ohferve, that the
ftatute 15 Rich. 2. c. 3. gives the admiral jurifdition to
inquire ¢ of the death of a man, and of 2 maihem done in
¢ great (hips hovering in the main ftream of great rivers,
¢ only beneath the bridges of the fame rivers méh to the
¢ {c¢a, and in none other pluces of the fame rivers.” But
this, fo far as it extends to give the admiral jurifdiction
within the bodies of counties, muit be taken very ftrictly;
for according to Lord Hale it extends only to rivers that are
arms of the fea, namely, that flow and re-Bow and bear great
thips; and as he inclines to think, only to fuch desths and
mayhems 2s happen in thofe great fhips.  This jurifdiftion
however is only concurrent with, and not in exclufion of the
common law ; for the fame author fays, the coroner of the
county may ianquire in any great river upon thefe articles,
avhere a man can fer from one fide to the other : or as Hawkians
fays, where a man flanding on one fide may fee what is done on
the other.

The inquifitions taken before the corener of the Admi-
ralty are rteturned before the commiflioners under the
28 H. 8. c. 15. Thofe before the curener of the county
are to be returned before commiflioners of gaol delivery for
the county.

Offenders may now be found guilty of manflaughter befose
commiilioners under the fat. of H. 8.

#. In regard to homicide committed in foreign parts,
Lord Coke fays, that if two of the king’s fubjedts go over
into a foreign realm and fght there, and the one kill the
other, this may be heard and determined before the conftable
and marfhal; relying principaliy on the ftat. 13 Ric. 2.
c. 2. which fays, that * to the conflable it pertaineth to

# have conufance of contralts concerning deeds of arme or
¢« of

Al i g, et

R 1
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<€ of war out of the realm, &c. which cannot be determined ch. v. § 115,

< or difcuffed by the common law,” But this feems-always ﬁ?et;;:dpf;:

to have been a doubtful conftruftion of that flatute, and .~

may probably be denied at this day when that jurifdition Videante, f131

has fallen into difufe. The fame may be faid of the ftatute

1 H. 4. c. 14. which fays, that all appeals for things done

out of the realm fhall be heard and determined before the

fame jurifdiction. . But by ftar. 33 H. 3. c. 23. (which with 33Hen. 8. ¢ 23.

refpect to the trial of murder flands unrepealed by the ftar. ;2211::13,_3%:

&2 Ph. & M. c. 10.) it is enafled, ¢ that if any perfon 3lait. 27

# being examined before the king’s counfcl, or three of (Repealed as 1

% them, upon any treafons, mifpriﬁons of rreafons, or mur- 'realons by 1 &
2Ph. & M.

 ders, do confels the fame, or are vehemently {ufpeted.c. 50,

¢ thereof by the faid council upon fuch examination, the

¢t Lord Chanceilor, by the king’s command, {hali fend a

4 commifficn of oyer and terminer under the great feal to

¢ fuch perfons and into fuck fhires or places as fhall be

* pamed and appointed for the fpeedy trial of fuch oFenders;

 which commiilioners fhall have power and authority to

¢ inquire, hear, and determine all fuch offences within the

¢ fhires-and places limited by their commilfion by a jury

¢ returned by the theriff, &c. in whatever other fhire or
place awithin the king's dominions or wwithout {uch offences
‘ {o examined were committed.” ¢ And no challenge for

- 4 the fhire or bundred (but for want of frefholu) fhall be

¢ allawed.” 1 Hawk. ch, 31
This ftatute extends not to acceflaries. L1
There does not appear to have been much ufe made of " 5. S 58-
this ftatute. One inftance is to be found of a proceeding
under it for a murder committed in England, in the cafe of Lugowick Gre-
Ludowick Grevil (a), where the judges refolved that he being ¥i's cafe,

1 And. 154,
charged as acreffury, his cafe was not within the af, aces Ca- temp. Eliz.

+ ¥ics not being named. In another inftance Edward Ealing Rexv. Eafing
- was indiCted for the murder of Charles Bignell at the “> 90 Do

~ extra Angliam, The precepts for the return of the grand »
#queft-and jury for the trial of the iffue recite the commifs 3

. . . . . 1723 Exorelas
Dollars in the kingdom of Sweden in partibus tranfmarinis tione Fatler j.

. Forttzs's

. . N Kirs's .\r’[; 3Ce
fion of the feflions of oyer and terminer * ad inquirendum Fu3 nid 10y

{a) ‘See thic cafe differently and as it appears ipcomeftly repocted in Cromot.
Iulh 23, tited in i Haley 283, and 2 Hale, 22.

Bb é per
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¢ per {acramentum bonorum et legalium hominum civitatis
¢ London de quibufcunque prodidonibus, mifpriGionifiis
¢t proditionum, et murdris extra Angliam ubicunque perpe-
¢ trat, fecandum atum parliamenti Jomini Henrici oftavi
¢« predick. 33. et ad eafdem proditiones et alia premiffa (hace
¢ vice) audicnd. et terminand.” It was infited by Ealing’s
counfe} before King Ch. J., Eyre Ch.B., and Baron Mon-
tague, that the ftat. 38 H. 8. extended only to murdess
committed in England ; that fo 2 murder in one fhire may
by that at be tried in any other thiré, but not to murders
committed out of the realm. But the court refolved that it
did extend to murders committed ont of the realm: and
indeed the flatute is clear as‘to that point. And-they faid,
that a like commiffion had been granted in the late queen’s
time in the cafe of one Chambers, indi€ted at the Old Bailey
Jare 1709, for a murder committed extra regnum Anglize:
fl. apud Barcelona in regno Hilpaniz. T'he court then
proceeded to try Ealing, who was convited and exe-
cuted {a}.

By ftat. 10 & 21 W.3. €. 25. {. 13. murder and all other
capital crimes in Newfoundland and the ifles thereto be~
Touging are triable in any county here.  Since when the adls
of the 32 Geo. 3. ¢. 46. and 33 Geo.3. ¢. 76. have enabled:
his majefty to erc& courts of civil and criminal juri{diction
there, which are * to hold plea of all cximes and mifde-
« meanors committed within the ifland of Newfoundland,
¢ and on the iflands and {eas to which fhips or veffels repair
¢ from the ifland of Newfoundland for earrying on the fith-

¢ ety, and on the banks of Newfoundland, iz the facre

¢ manner as plea is holden of fuch crimes and mifdemean-
« ors in Eugland” Thefe afts are continued by the
34 Geo. 3. c. 44. and 35 Geo. 3. c.25. DBut nothing ap-
pears therein to thew that the juriidition under the Zatute
of King William is taken away.

(e} Jaeobs Eaw Diék. tit, Homicide, f. 5. meations another initance of a com-
miflien ifued againt Capt. Rocke for killipg ¥r. Fergufun st the Cape of Good
Hope: byt a0 time is mentioned,

. Adrreign-
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II. Arraignment.

1f thete be an indi€tment for murder, and the coroner’s
inquifition againft the fame perfon at the fame {cifions of
gaol delivery for the fame offence, the pradtice is to arraign
znd try the prifoner upon both, in order to avoid the plea of
anterfoits acquit, or attaint; and to indorfe his acquittal or
attainder upon both prefentments.

Upon every indiétment for petit treafon or mutder, the
jury may negative the higher offence, and find their verdil

for any leffer fpecics of homicide; the feveral degrees of.

which I frlt had occalion to confider. It has allo been
fhewn in what cafes they may properly find a general veraict
of not guilty, ot find the fpecial matter, and leave the party
to {ue out his pardon under the ftatute of Gloucefter, ¢, g.
And the fame rule holds in the cale of inditments framed
on the Ratute of flabbing. So in appeals, the defendant in
an appeal of murder may be found guilty of manfliughter
only ; and the appellant in that cafe fhall not be nonfuited.
And though it were formerly conlidered to be optional in the
jury upon an appeal of marder, if the cafe appeared to be

N qnly manflaughter, to find accordingly, ot to acquit the de-

fendant altogether, yet it is now fettled that they mufl find
the manflanghter, _

Again, feveral perfons prefeot at 3 homicide committed
may be guilty in different degrees. Thus one who joins
in an affray on a fudden may be only guilty of manflaughter,
though he gave the ftroke; while another who abetted him,
being before deliberately engaged in the affray, upon malice,
may be guilty of murder. Allo a wife or fervant may be
guilty of petit treafon and a firanger of murder, being all
prefent at the fa&t.  So one may be guilty only of a trelpals

and afault ; while another perfon prefent may be guilty of

felony in maiming by lying in wait. In fuch cale the for-
mer, if indicted for the felony, is entitled to a general
acquittal,

If the jury find the {pecial matter from whence the law
prefumes malice, though they do not cxprefsly find the
malice in faék, yet judgment of death mufl be given thereon,
So thoagh they do not find thar the firoke was fclonious.

Bbz “The
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The ftat. 3 H. 7. ¢. 1. empowers the court before whom
one is acquitted upon an indiétment for murder, either as
principal or acceflary, to commit or bail him until the yeaz
and day after the f2& committed, that in cafe an appeal
be brought, he may be forthcoming. But this extends not
to perfons found gui Ity of manflaughter or fe defendendo,
or homicide by mifchance, nor to fuch as plead the king’s
pardon.

The judgment in petit treafon ia the fame as in the lower
foecies of treafon before confidered, namely, to be drawn
{on a hurdle) and hanged until dead. It was formerly dif-
ferent in the cafe of women, who were adjudged to be drawn
and burned ; but this was altered by the flat. 30 Geo. 3.
¢. 48. by which they are {ubjeficd to the fame judgment in
2l refpe&ts as men, and particularly with refpeét to the
provifiens of the ftat. 25 Geo. 2. ¢. 37,

The judgment in murder was the fame as in other cafes
of capi tal {elony, namely, to be hanged by the neck umiil
dead.  But by the {tat, 25 Geo. 2. c. 37. in order to fligma-
tize and deter perfons {rom the commifiion of this heinous
offence, it is enafted, ¢ that all perfons who fthall be found
¢ guilty of wilfsl mutder be executed according to law,
t¢ on the day next but one after fentence paffed; (unlefs it
 happen to be Sunday, and then on the Monday following).”
And [by L. 2.)  The body of fuch murderer fo convicted
¢ fhall, if fuch convifiion and execution fhall be in the
¢ county of Middlefex, or within the city or liberties of
s Iondon, be immediately conveyed by the fheriff, &e. to
¢ the hall of the Surgeon’s Company, or fuch other place
40 25 the faid company fhall appoint for this purpole, and
¢ be delivered to fach perfon as the faid company thall ap.
point, who fhall give the fheriff, &z. a receipt for the fame :
and the body (o delivered fhall be diffelted and apato-
mized by the faid furgeons, &c.  And in cale fuch con-
« yifijon and execution fhall be in any other county or
¢ place in Great Britain, then the judge or juftice of afize
¢ or other proper judge, fhall award the fentence to be
« put in exscution the next day but one after fuch convics
4 tion (except ds aforefdid); and the body of fuch murs

¢ derex

»

]
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*¢ derer (hall in like manner be delivered by the fheriff to Ch V. &6

11

-

 of Jo-

fuch furgeon as fuch judge or juftice thall direét for the . ot b mrarders

¢ purpofe aforefaid.” And (by f. 3.) *the feotence fhall ——

 be pronounced in open court immediately afier the
& convition of fuch murderer, unlefs the court thall fee
« reafonable caufe for poftponing the fame. In which
¢¢ {entence fhall be expreffed, not cnly the uflual judgment
€ of death, but allo the time appointed thereby for the exe-
¢ tion thereof, and the marks of infamy direfted for fuch
¢ offenders.”

Sedt. 4. enables the judge for reafonable caufe to ftay exe- Srop of ervcaricn,

cution ; * regard being always had to the true intent and
¢ purpofe of this ad.” By L 6. * fuch judge or juftice
¢ may appoint the body of any fuch criminal to be hung
¢ in chains. But in no cafe whatever the body of any

4B Com 207,

¢ murderer fhall be fuffered to be buried, unlefs after fuch -

¢ body fhall have been difle@ed and anatomized as afore-
¢ faid. And fuch judge or juftice thall, and he is hereby
¢ required to direct the fame either to be difpofed of as
€« aforefaid, to be anatomized, or to be hung in chains, in
& the fame manner as is now practifed,” &c. _

At a meeting of the judges in June 1752, to confider of
this law, in the cafe of Swan and Jefferys, they agreed that
this fhould be the fentence or judgment i—

# That you be taken from hence to the prifon from
& whence you came, and that you be taken from thence on
¢ the day of inftant {or next) to the place of
£ exccution, and that you be there hanged by the neck till
¢ your body be dead ; and that your bedy when dead be
¢ taken down, and be difleéted and anatomized.” They
alfo refolved that the judgment for diffedling and anate-
mizing, and touching the time of execution, ought to be
provounced in cafes of petit treifon, though murder only
is mentioned, and io that cale too the time of execution to
be a part of the judgment.

There was fomc doubt whether either judgment of dif-
fe&tion or hanging in chains might not be given; and if the
firlt were pronounced, whether if no furgeon wouid take
the body it might not be hung in chains, But on debate

Bbg it
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it wac agreed by nine judges, that in all cafes within the
act the judgment for diflc&ing and anatomizing enly fhould
be part of the judgment proncunced ; and if it were thought
advifeable, the judge might afterwards direét the hanging in
chains by fpecial order to the theriff, purfuant to the provifa
for that purpofe in the ftatute: and fo is the pradtice.

This ftatute extends to peers convifled in parliament.

Shtould the day appointed by the judgment for the exe-
cution lapfe before {uch execution done, a new time may
be appoirted (in the cafc of a peer) either by the high court
of parliament, before which fuch peer fhall have been
attainted ; or by B, R., the parliament not then fitting ; the
record of attainder being properly removed into B. R.

By 1. 6. of the abovementioned ftatute, a muyrderer afier
conviftion is directed to be confined in a feparate cell, and
that no perfon but the gaoler or his fervants fhall have
accels to him, without licence under the hand of the judge
or theriff. But in cafe the judge fhall Ray execution he
may relax thefe refiraints by licence in writing figned by
him. DBy f. 8. the convi& fhall between fentence and exe-
cution be fed with bread and water only (except on receiving
the factament, or neceffaries adminiftered medicinally by a
profeffional man) under a penalty upon the gaoler of 2ol
and imprifenment till it be paid, and forfeiture of his of.
fice. By f. 9. «if any perfon fhall refcue or attempt to
¢ refcue any perfon out of prifon, committed for or found
“ guilty of marder; or refcue or attempt to refeue any
¢¢ perfon cogricted of myrder going to execution, or during
€ execution, every fuch offender fhull be deemed guilty
¢« of fclony, and fuffer death without benefit of clergy.”
And by L 1o. “ If any perfon fhall after fuch execution
¢ rcfcue or attempt to vefcue the body of fuch offender out
¢ of the cuftody of the theriff or his officers, during the
# conveyance of fuch body to any of the places direfled by
«¢ this a&}, or from the Company of Surgeons, &c. or from
¢¢ the houfe of any furgeon where the fame fhall have beea
¢ depofited in purfuance of this a&, he fhall be deemed
s guilty of felony, and be Jiable 1o be tranfported for feven

 years

™
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« years, &ec. and be fubje@ to the like punithment and ch. v, § 136,
*¢ methods of convittion in cafe of returning into or being fg;‘:’g  the

¢ found at large within Great Britain within the faid term .,
* of feven years, in all refpeQls as by law other felons are

# fubjedd to in cafe of unlawfully returning from tranfports

€ ation.”

The judgment in cafes of manflaughter and other lefs fo monfmgieer,
degrees of homicide have been before mentioned. poer T 425

Bbs
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Of the refpeQive Duties of the Vill, the Coronery
“and others, upon a Homicide committed.

1. Ai t2 the Duty of the Vill, Hundred, Conflable, {2,
Perlons, prefent at the Fadt omitting to arreft Offender,
or give Notice, or raife Hue and Cry, indi&table, § 1.
Conftable, Vill, Hundred, &c. anfwerable for like
Omiffion, or Efcape of Offender. ##.
Or for not giving due Netice to Coroner before the

Body be buried. - - § 2
Who liable for negligent Efcape, after Caption.  § 3.
2. As to the Duty of the Coroner. - - § 4o

How punifhable for Regle@. ib
Inquifition to be fuper vifun Corporis. ib.
‘Where the Body cannot be found, Inquifition to be by

Juftices, 8ce. - - - §5.
Of what and how the Coroner is to inquire by ftat,
4Ed. 1. ft.2. - . - §6.

Not of Acceffaries after. b
Upon whom and on what Occafions the Inquifition
cught to be taken : Not vexationfly, or unneceffarily,
or by way of Extortion. - - §7.
Punithment of Coroner extorting Money to omit taking
Inquifition. #b.
Ranner and Form of the Inquifition. - § 8.
Irquifition by one of feveral Coroners good ; but not
by Deputy. ib.
Evidence to be heard for the Party acculed as well os
for the Crown. - - § 9.
By ftat. 1 & 2 Ph. & M. ¢.13. Effe&l of Evldencc to be
put in Writing, and certified to the next Aflizes,
and Witnefles bound over. i5,
Puniftment of Coroner for Mifbehaviour. §10.
The

Of Homicide
(Duty of Conflable, Vill, &%}

The feveral Sorts of Inguifition. - $11.
1. Finding the Death &y the Vifitation of God. - b
2. By an inanimate or irvational Thing. - §12.

Deodands. "What are fuch. - §r3.

How the Value to be affefled. Relation of Forfeis

ture. 1.
3« By the A8 of the Deceafed. - - §14¢

Relation of Forfeiture of Fela de fe. ik,

Form of fuch Inquifition. - - § 5.

How far traverfable. - - §16.

Evidence of Infanity. - - §17.
A By the AZ of anctber. - - §18.

Whao to be bound over. 2.

Jury may find the Fa&t done by one not charged. #.
Prefentment of Flight, how far traverfable. §19s

377

Fees of Coroner. - - - §20.

Touching the Arreff of Oﬁnder.r on Homicide

commitied,

T may not be deemed unneceflary, in addition to what

has been already faid upon the fubje&t of Homicide, to
take a fhort review of thofe provifions which the law hag
made for the furtherance of juftice in this refpeét. In no
inftance has greater care been taken for the {peedy deteftion
and punithment of the guilty.

And Brft concerning the fteps neceffary to be taken upon
the fa&t of an homicide committed.

If any private perfon of full age be prefent when 2 mur-
der or manflaughter is committed, or dangerous wound
given, and do not his beft endeavour to apprehend the male-
fa&or, and raife the hue and cry, be fhall be fined and im-
prifoned, 'The conftable or other head efficer of the town
or vill ought alfo to be made acquainted with the fame by
thofe to whom knowledge of the fa&k firlt comes, that he may
ufe all due diligence for the apprehenfion of the offender,
and raife hue and cry : for the neglect of whick he is in like
manuer punithable : and particularly in default of raifing the

hue

t L
_Arr.tﬂ of Dfm&"
on bowicide come
mitted,

1 Hale, 448.

2 Halc, 75,6
2 Hawk. ch. 52,
1.4
Wilburn's cafe,
Noy. 50.

4 Bd, 5. &, 2.
Dty of conflable,
&, on mtice.
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¢h, V1. & r. hue 2nd cry he (hall forfeit gl by ft. 8 Geo. 2. ¢. 16, {. 11

ﬁ}:&ﬂ “f™ to be recovered by fuit or information within fix months
after.

Dty of wii Fee Again, if any fuch offence be committed in an inclofed

1 Haieaad.fo4 town, either by day or night, or within the precinls of any

2 e T3 1. other town orvill in the day time while day tight lafts, and

e :; 3 the offender be not taken, the town or viil.may be amerced
el. ? “¥  upon a prefentment thereof either by the coroner or grand

inqueft before the jufices of gaol delivery, or by the juftices
Of kandred and  of the peace,  And if the vill be not {ufhicient to anfwer the
e amerciament, the hundred thall be charged therewith, and,
in default of that, the county.

§ 2. In the next place, in all cafes of notice or reafonable fufpi-
Moticets begiven cion that a party has come to a violent or unnatural death,
Pt . the vill, or hundred, ‘or (even in the cafe of the natural death

;“Ha‘e, 575 8 , of 2 pnl'oner) the gaoler, ought to fend for the coroner before
N B";,,'i?,, m_ the body is buried ; otherwile they thall be amerced, on pre-

:‘;;‘::z- . o fentment cither by the grand inquelt, or by the coroper. In
f.23. R.v. like manner any individual is indi@able for preventing or
g';‘:ﬁ:’g:’”' withholding the cor.-aer from doing his duty by viewing the
f.s :S:Agasrd- body. Bat if the de‘:zth, however fudden, were from fever
Vide poit. 1. 7. OF other apparent vifitation of Geod, there is no occafion

(with the exception above-mentioned) to fend for the

coroner.

s Hale, 57, 8. The vill, &ec. is allo liable to be amerced in the fame
i“,’;‘:w‘];{""h.,. manner if it fuffer a body that died an unnatural death to
i13. remain unburied for an unreafonable time till it putrify, be~

fore they fend for the coroner,

) If the offender were taken by the townthip, and delivered
;i:&’iry for to the fheriff or his bailiff, or to the gaoler of the county,
7 Haleyq3 .95, and then an efcape happen, the townthip or vill is not
aHde, 73,4 chargeable, bat the fheriff or bailiff. But if he be in the
guard of the conftable carrying him to gacl, even though
the gaoler refufed to take him, and he efcaped, it is a charge
on thevill. Nay, though in the flight he be flain for necef-
fity of retaking him, becaufe he refifted.  And if the killing
be out of any vill, the hundred is anlwerable for the efcapa

in the Like manner,

Thus

-
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Ch. VI § 1.
Thus much of negligent efcapes; fuch as are voluntary 53

will fall under a different confideration in gnother place. Vide affetces
againit lawiul
cuftody.
If the coroner neglet to come in convenient time after

notice, he fhall be fined and imprifoned : to enforce which D..gofmm.
the ftat. 1 H. 8. ¢. 7. direéts that he fhall forfeit go0s. for :g:tizsih o
every {uch default; concermng which the juftices of peace f.zy.:1H.8.c.7¢
and of aflize have power to inquire. And if he make no

inquifition at all upon a perfon {luin, or do not return the

fame to the next gaol delivery, he fhall forfeit 5 1. for every

default, by the ftat. 3 H. 7. c. 1. And if upon a prefent- igalz e
ment by the grand inquelt of a death of which the coroner » 3%
ought to have taken cognizance, no fuch prefentment be

found in the coroner’s roil, he is punithable even at common

law by fine and imprilonment.

If the body be buried before the coroner come, though he Isguifiiion 1o B
ought to record it, that it may be inquired by whofe default ""‘;;ff’" e
it fo happened, yet he fhould dire& it to be taken up, if it s Hak, 58,9.
may poflibly be done without danger of infection, in order 7 2 Hask cb. 9.

1, %

that the inquifition may be taken fuper vifum corporis, with- :gic- iﬁ'ggb
out which it is void ; and he would be obliged to make a new 33, 2 Lev.x40.
one upon (uch view, However, where a body has been fo

long buried that it may reafonably be prefumed that the view

of it could be of no manner of ule for the information of the

jurors, the court inte which the coroner’s inquifition is re-

turned will, upon affidavirof the circumitances, in diferetion

refufe to receive or fileit.  And in {uch cafes, or where the

inquifition has been quathed in B. R., the coroner ought

not to dig ujfche body, unlels he have a fpecial writ or order

from the court for that purpofe.

Where the body -cannot be found, fo that the coroner, §s.
who has authority only fuper vifum corporis, cannot pro- Piere ;;t%
ceed 3 or where it would be dangerous or unneceffary to dig :’;{":,k ¢h. 170
it up ; or as it feems where the coroner neglels to take any ?l'i::zu 4o
inquifition, the inquiry may be by juftices of peace, who by 3 Ms.5um. 3i3.
their commilion have a general power to inquire of all iln"u‘:rffy.
felonies ; or.it may be in the King’s Bench, if the felony
were committed in the county where that court fits; or by

the juftices of oyer and terminer. -

‘What
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{(Duty of Coroner). (Duty of Coroner).
Ch. Vi § 6, ‘What the gencra-l authority of the coroner is, and in _ :: for_-all; and lhef 1;““{ ﬁ‘;n ?ema;n i;n t};e {ﬁf!is 'I,lands o?&b?é«ﬁf&
——=——== what manner it fhould be excrcifed, may be feen in the until the lords of the fee have made fine for it, &c. o inguire-

% Alfo it is to be enquired of thofe who are drewned or ey
fuddenly dead ; and after it is to be feen of {uch bodies
whether they were {o drowned or flain, or firangled by
<t the fign of a cord tied ftraight about their necks, or about
¢ any of their members, or upon any other hurt found upen
their bodies : wherenpon they fhall proceed in the form
¥ above faid. And if they were not flain, then ought the

Ofw’gr S i ftat. 4 Ed. 1. de qﬂicio coronatoris, which enats % that
the coromer is 1o ¢ the coroner, when commanded by the king’s bailiffs or by
zsf;:;,",, o ¥ honeft men of the country, fhall go to the places where
VidegH.7. <. 1. “ any be {flain or fuddenly dead or wounded, and fhall

her datuty . .
Brere efenres o, ¢ forthwith command four of the next towns () or five or
« fix to appear before him, in fuch a place ; and when they

*¢ are come thither, the coroner, upon the oath of thems

L1

n

"

¥ fhall inquire (3) if they know where the perfon was flain,
¢ whether it were in any houfe, field, bed, town, tavern,
¢ or company, and who were there.” ¢ Likewife it is to
“¢ be inquired who were culpable either of the aét or of
% the {orce; and who were prefent, either men or women,
*¢ of what age, if they can fpeak, or have any difcretion,
¢ And fuch a5 are found culpable by inquifition fhall be
“ taken and delivered to the fheriff, and committed to
¢ gaol; and fuch as be found, and be not culpable, (i. e. the
witnefles, and thefe the coroner fhall bind over by recog-
¢ nizance to the next aflizes,) fhall be attached until the
¢ coming of the jultices, and their names written in the
*¢ coroner’s roll. If any be {lain and the body found in
¢ the fields or woods ; firlt, it is to be inquired whether
% he were flain in the fame place or not ; and if it were
* brought and laid there, endeavour fiall be made to follow
* their fleps who brought the body thither ; whither brought
¢ upon a borfe or jn a cart.  Alo it fhall be inquired whe-
¢¢ ther the dead perfon were known or a ftranger, and
where ke lay the night before. And if any be found
¢¢ culpable of the murder, the coroner thall immediately
*¢ go into his houfe, and inquire what goods he has, &e.
“ how much land and the yearly value, and what com on
the ground, which fhall be valued and delivered to the

L

£

-

* coroners to attach the finders, and all others in company.

“ Upon appeal of wounds and fuch like, éfpecially if the
& wounds be mortal, the partics appealed fhal be takenm
% immediately, and kept until it be known perfectly whe-
< ther he that is hurt fhall recover or not; and if he die,
# the offenders thall be kept: and o the party recover, the
* offenders fhall be atrached by four or fix pledges after,
¢ as the wound is great or fmall: if it be for 2 maim, he
¢ fhall find more than four pledges : and two pledges if it
* be for a fmall wound without mayhem. Alfo all wounds
* ought to be viewed ; the length, breadth, and depth, and
“ with what weapons, and in what part of .the body the
¢ wound or hurt is, and how many wounds there be, and

h

Y

" # who gave them : all which muft be inrolled by the coroner.

¢ Moteaver if any be appealed, the party appealing of the
% falk fhall be taken, and the party appealed of the force
¢ thall be attached alfo, and kept in ward until the parties
% appealed of the fat be attainted or delivered.
« Alfo horfes, boats, carts, &c. whereby any are flain,
that properly are cailed deodands, fhall be valued, and
delivered unto the towns as beforefaid.”
¢ If any be fufpeéted of the death of any man, being in
« danger of life, he fhall be taken and imprifoned as before
$ s faid.”

-
- .

“ townthip, which fhall be anfwerable before the juftices It is obfervable that this ftarute being wholly diretory z I::wk- ck: ge
and in affirmation of the common law neither reftrains the ™ *™
power of the coroner, nor excafes him froor any part of his

duty not mentioned thercin, which was incident to his

{#) For this purpofe the coroner iffues a precept ta the conftables of fuch towa-
thips to xetn a competent number of jurors, viz, not lefs than 12, 2 Hale, 50.
Or he may fond his precept to the conltable of the hundred, 3 MS. Sum. 317,

e b i —aee -

1f the conitable make uo retora, of the jurars do not appesr, their defauits are to : - office before, :
be rerurned, and they fhall be amesced before the judges of gaol delivery. Ih. and : ‘The coroner has no aothority to inguire of accefluries 1 If;alf’ 1'5-
. N 2 Hair, &1,
3 Hile, 62. _ : alter the fu®, as he has of accefluries before. 2 Hawk. ch, g
(£) The jury arc fworn and charged by the coroner to inquire upon view of the . Loz6. Moury 23
body, Bow the party came by hisdeath. 2 Hale, 6o, 0 With

¢ for
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Of Homicide
{Duty of Coroner).

With refpect to theé Fine of demarcation between the
jurifdition of the county coroner, and that of the coroner

-of the admiralty it has been eonfidered in the laft chap-

ter.

Firft the inquiry is to be madeé # when commanded by
the king’s bailiffs or by honeft men of the ceuntry” upon
fuch as * be flain, or fuddenly dead or wounded.” This
power is however to be exercifed within the hmits of 2
found diferetion. There ought at leaft to be 2 reafonable fuf-
picion that the party came to his death by viclent or unnz-
tural means : for if the deathy however fudden, were frony
fever, or other apparent vifitation of God, there is no occa«
fion (with the exception before mentioned in cale of pti-
foners) for the coroned’s intetference. And the court of
B.R. on two feveral occalions within my own memory
blamed the coroners of Noriolk (a) and Anglefea (4) for
holding repeated and unncceflary inquefts, for c¢he fake of
enhancing their fees, on bodies and parts of bodies of per~
fons unknown, which were caft vp by the fea fhore, with«
out the fmaileft probability or fufpicion of the deaths having
happened in ary other manner thaa by the unfortunate perile
of the {ea. _

Oune Harrilon coroner of the county of Cumberland was
convifted for extortion in his office, in tzking a fum of
money for not holding an inquelk on the body of a young
woman, which he had no autherity for daing. On the de~
fendant’s being brought up for judgment the circumftances
of the cafe appeared to be that the party had by accident
broken her leg, which was afterwards amputated, and after
fome weeks fhe died in confequence of the fever attending
it, and was buried. Some days after the coroner threatened
to have the body taken up and an inquifition taken on it,
unlefs. a ‘certain fum were paid. For which offence the
court fentenced him to paya fine of 1001, to be imprifoped
for fix months, and to be amoved from his office. And
Mr. Juitice Grele in pafling fentence faid, that the coroner
under thefe circumitances had no pretence or authority for
taking any inquifition at all 3 but if the cafe had warranted
his fo doing, be was equally criminal in having extorted
money to refrain from doing his office.

Next,

OF Homicide
(Dﬂf}‘ cf Caromr:.

Next, as to the manner of taking the: inquifition; the
jurors muft be at lealt twelve in number, half of whom in
the cafe of a prifoner’s dying in gaol ought to be prifoners
if there were fo many, and it ought to appear in every in-
quifition at what place or places, and by what jurors by
name, it was taken, and that they were fworn. DBur it is
fofficient to fay that it was taken by the caths of lawful men
of the country, without {tating that they were of the next
adjacent towns.

Though the inquifition muft be taken on the view of the
body, yet it is not neceffary that it thould be taken in the
very fame place ; but it feems that the coroner may adjourn
the jury from time to time, and from one place to another ;
but the real place thould be ftated in the inquifition.

The inquifition muft be on parchment ; and {fome have
been guathed for being on paper {a). It muft be figned by
all the jury (5) as well as the coroner; otherwife it is void.
And the caftom is for the coroner and the jury to fet their
feals thereto ;3 bur I find no exprels authority for chis.

In all refpedts it feems that an inquifition before the
coroner for the death of another ought to be as formal and

. €ertain as any other indiétment.

An inquifition taken before one of feveral coroners
fuper vifum carporis is {ufficient, though all mult join in an
ontlawry : but it cannot be done by deputy. But in the
cafe of the non-appearance of juries, conilables, &c. he
cannot hne or amerce ; but muft prefent the matter to the
next jultices of gaol delivery, who have power ta fine.

The coromer’s inqueft muft hear evidence on oath zs
well for the party accufed as for the king, if it be offered to
them ; becaufe the proceeding is not fo much an accufation
on an indiftment, as aun inguifition of office to inquire truly
how the party came to his death: and for an omiffien In
this refpe& an inquifition of felo de {e was quafbed by B. R.

The {t. 1 & 2 Ph. & M. c. 13. enafls *¢ that every coroner
# upen any inquifition before him found, whereby any

‘a) Theirguifitionsrlere werd om”v"ﬁgndij the coroner and tie foremem of the jury.

« pfrfcm
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¢ perfon or perfons fhall be indiGted for murder or mana
¢ flaughter, or as acceflary or acceffaries to the fame before
* the murder, &¢. fhall put in writing the effed of the
“ evidence given to the jury before him, being material.
“ And as well the juftices of the peace (two, one
“ being of the quorum) as the faid coroner fhall bind
“ all fuch by recognizance or obligation as do declare
* any thing material to prove the faid murder, &c.
* to appear at the next general gaol delivery to be
 holden within the county, city, or town corporate
* where the trial thereof fhall be; then and there to
¢ give evidence againft the party fo indited at the time
# of the trialy and fhall certify as well the fame evidence
¢ as fuch bond or bonds in writing 25 he fhall take, toge-
*¢ ther with the inquifition or indi@ment before him taken
“ or found at or before the time of the trial thereof to
¢ be had.”

It is true that the ftatute does in terms only require the
coroner to put in writing the effe of the evidence. But
this muft not be taken to give him a latitude, fuch as hath
been but too often taken by perfons of this defcription to
the great perverfion of truth and jullice, of putting down
tiot the words of the witnefles but his own conception of
their tendency. It is doubtlefs the meaning of the a& thae
the éxamination of the witneffes thould be taken down with
the greateft poffible accuracy as to all material points of the
inquiry : otherwife one great benefit of the a&t which is to
enable the court to compare the examination with the evi-
dence then given mult be defeated. The #ffei? mentioned
therein means the true and genuine fenfe of the evidence
as delivered in detail, not indeed in letters, fyllablea, or
even words ; though thefe fhould not needlelsly be departed
from; but the fair and obvious meaning of the words
fpoken,. and not the flnal refult of the evidence. Com-
plaints have in my own memory been made by judges on
the. circuits of the culpable negle@ of corcners in this
refped, and threats of exemplary punithment holden out to
them to prevent a repetition of the fame abufe in futuse.

I have

e o el e

OFf Homicide
(Duty of Coromer),

I have before noticed the prefentments of the coroner for
breaches of duty in others towards him, and by whoin the
punithment fhal! be awarded. Ia like manner he himfelf
is punifhable for neglect or mifbehaviour in his office in the
inftances before alluded to, But further the ft. 3 Ed. 1.
€. 9. direéts that if any coroner &c. for reward, prayer,
fear, or afhinity, conceal &¢. the felonies done in his ftber-
ties, or will not arreft the felons there, or will not do his
office for favour to fuch mifdoers, and be attainted thereof,
he fhall be imprifoned one year, and pay a grievous fine, or
if he have not wherewith to pay fhall be imprifoned three
yeors.

In Lord Buckhurft's cafe a coroner not returning his in-
quifition of murder to the next gaol delivery, but fup.
prefling it, was difcharged from his office, and fined 1001,
Alfo the ftat. 1 & 2 Ph. & M. ¢. 13. enaéts that s if any
coroner or juftice of the peace fhall offend in any thing
contrary to the true intent and meaning of the fiid act,
the juftices of gaol delivery of the fhire, &c. where fuch
offence fhall happen to be committed, upon doe proof
*¢ thereof by examination before them, thall for every fuch
¢ offence fet fuch fine on every fuch juftice of peace

[ 11

(14

[ 1

" ¢ and coroner as they fhall think meet, and eftreat the

¢ fame,” &c.

And further by ft. 25 Geo. 2. c. 29, ¢ If any coroner who
is not appointed by virtue of an annual eleftion or nomi-
nation, or whofe office of coroner is not annexed to any
¢ other office, thall be lawfully convidted of extortion, or
 wilful negle@ of his duty, or mifdemeanor in his office,
¢ it thall be lawful for the court before whom he thall be

“ fo convidted to adjuge that he be removed from his
« office.”

L1

-

Having faid thus much of the authority of the coroner
in general, there remains only to be confidered the feveral
forts of inquifitions which may be taken by him touching
the death of a perfon. And thefe are cither where the
death is found to be '

1. By the vifitation of Gud.
2. By means of fome inanimats ¢¥ irrational thing.
Ce 3 By
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(Duty of Coroner).

3. By the party’s own afl.
4. By the aft of anotber.

1. The coroncr has no power to take inquifitions exceptt
where the death is fudden or otherwife \mnatur:fl; a.nd
if the inqueft find that the party died by the vifitation
of God, there is no more to be done; only the inguibition
together with the examinations are by the ft. 3 H. 7. c. 1. %0
be returned to the next gaal delivery, or into B R-

2. If the death be found by mifadventure, 23 by a -{a}_l
from a catt or the lilte, the comener is to take the examina-
tion, and return the fame with the inquifitien to the nexx
gaol delivery 5 aud further to inquire of the deodar'ld, the
value theteef, and in whofe hands it 83 and to fcme.and
deliver the fame to the townfhip to be anfwerable for it to

the king, by ftat. 4 Ed. 1. ft. 2.

But if the deceafed were killed by a fall from a bridge,
by reafon of its being out of repair, or were drowned in &
pit, the townfhip whe negielled w0 repair the one or ﬁo_p
up the other, if they were bound fo to do, fhall, on inqui-
fition by the coroner finding fuch fatt, be amerced by the

juftices of gaol delivery.

Deodands, o called from the former application of them
to pious ufes, though now part of the revenues 0f_1he crown
ankefs gravted out, wie thofe forfeited things which moved
fo or cecafioned the death of a perfon.  They are of two
forts; 1. Such things 25 moved to the death; 2. Such 35y
though at reft, yet were the immediate occafion of it,
Where a perfon is killed by an infirament made ufe ?f for
that purpofe, fuch initrument is Ior-’feita!-. fmd that is the
reafon why a value is fec upon it in the 111'du‘lment.. If a
man fall from his borfe and be killed, or in watering his
horie be drowned 3 if it happened in either cafe from the
£ault of the animal it is a deodand 5 otherwi-fe 'not, as was
folemply adjudged 5 Ed. 3. and therefore if in the latter
cafe the man was drowned by the violence of the -{trenm.
the horfe is no deodand. If a fhip or 2 boat })g in freflr
water, and a man be killed by a fall therefrom, in ﬁn&-ucfs
the fhip or boat was forfeited, but not the merchandize ;

though
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though this feverity is never prafifed at this day : but if the
death happened by any particular merchandize falling on
him, that alone was forfeited and not the fhip; and that
rule is now applicd in the ptactice of juries to the fhip
itfelf : the particular part of which immediately conducive

to the death is confidered as a deodand. But the law of

deodands does not take place in falr water, which includes
all arms of the fea, as far as it flows and reflows, though
within the body of a county. Of things at reft nothing
which is part of or fixed to the frechold at the time can he
forfeited ; and the fame appears to be now confidered with
refpeft to a bell in a fteeple or wheel of 2 mill. And
though it is faid that a hay rick from whence a man falis
and is killed fhall be a deodand, yet Lord Hale notes that It
is not [o adjudged. '

This further diftinction is alfo to be noted, that if an
infant under 14 years of age fall from any thing at veft, it
thall not forfeited 5 he not being confidered of fufficient dif-
cretion to take common precaution.  But if the thing moved

* to his death, as an animal, a falling tree, or moving car-

riage, then it is a deodand. In the latter inftance both
horfes as weli as carriage are in ftritnefs forfeited : but if

" the deceafed fall from the wheel when not in motion, then

that only is a deodand.

But thefe forfeitures, being founded on the [uperftition
of an ignorant age, rather than in principles of reafon and
policy, have for a long time met with bat little countenance
in Weftminfter Hall, For when jurics have taken upon
them to exercife a difcretion, in firictnefs beyond their
province, in reducing the quantity of the fotfeiture, as in
finding the wheel only of a- moving carriage as the deodand,
and {etting a {mall value even on that wheel, (which in fal
is the ufual pradtice,) the court of K. B. have refufed to
interfere on behalf of the lord.  They have often interpofed
the authority of the court as the fovercign coroners in this
cafe, and alfo in the cafe of fuicide, in favour of the fub-
je&, and to fave the forfeiture, but never to his prejudice.
In the cafe of the King v. Rolfe, coroner of Kent, where
the inquelt found that A.B. fitting on his waggon acci-
dentally fell to the ground, and that the horfes drawing the

Ceca2 waggon
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waggon forward one of the fore wheels cruflied his Tiead,
of which he inftantly dizd; and then concluded that the
wheel only (on which they fet a fmall value) moved to his
death : Mr. Monpeflon lerd of the franchile moved to quafh
the inquifitian, on affidavit that the waggon and horfes were
cgually inftrumental in the death which indeed the finding
of the jury fulhciently implizd,  Dut the court were very
clear that neither they nor the coroner conld oblige the
jury to cenclude orhorwife than they had done, snd would
not fufer the affidavit ro be read. A like determiuation
tock place in the cafe of the Ring vo Grew, in Michaelmas
29 Geo. =

The relation of the forfeitare is to the ftrcke fo as to
avoid all mefue conveyances.

Regularly deodands are to be found by the coroner’s
inqucit ; but if omitted by him they may be found before
commiffioners of gaol delivery, oyer and terminer, and of the
peace.

3~ If the inquelt find a man felo de fe, they ought to find
the fpecial marter, and alfo what goods and chattels he hiad,
and of what value; and feize and deliver the fame to the
townfhip to be amefnable to the king or the lord of the
franchife. And without either fuch an inquilition Dby the
coroner where the body can be found, or by the jullices
in the cafes before mentioned, there can be no title 1o the
forfeiture.

The forfeiture in this cafe is of goods and ehattels oniv,
and not of lands.

With refpedt to the time to which fuch forfeiture relatee,
there is a difference of opinion. If ene might re fon from
analogy a priori on fuch a fubjedt, it thould feem that the
forfeiture ought to relate to the inquifition or prelentment,
which in this cafe {upplies the place of a conviflion; but
the cursent of authorities refers it to the firoke, though
Lord Hale combats this epinion in his principal work, and
confiders that it is referable only o the death.

All
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Al inquifitions of a felo d» fe, being in nature of indifl-
meats, {eem to require the fame formality and certainty as
if they were fuch,  The inquitition charges that the party
felonivafly and wvoluntarily killed and murdered himfelf
againft the peace, &e.  But inquidtions of this furt have
been holden gond without the conclufion that the party
murdered himfelf.  And if the ingaifition be full in fub-
fiznce and only defeive in form, the carover miy be
ferved with a vole to amend ity or if the fnding of the
goods be omitted, that may be (upplied by a writ of melius

inquitendum direcled to the fherif.  But if the inquifition [

be not intelligibic, or defcéiive in fubftance, or if there be
great proof of bad pratice in the coroner, the court of
B. R. wid quath it on motion, and dircdt the jultices of
peace to inquire, and that their inquilition thall be raverfed
at the then nex: allizes.

Next, how far thefe inguifitions of fclo de f¢ are con-
clufive, '

It is clear that thofe taken before the juflices, or before
the theriff on a writ of melies inquirendum; may ke tra-
verfed : but as 1o thole taken before the coroner upon view
of the body Lord Coke thought they were not traverfable.
But the reafuns fuggefted by Staundford, whom he quotes,
are very gyafatisfaétory: and by the better opinions [uch
inquifitions are trzverfuble 2s weil as thofe before the jui-
tices. It fecems indeed very unjult that the perfonal
reprefentatives of a man fheold be concluded by an inqui-
Ltion which may be taken in their ablence, and that too in
the cafe of a forfeiture. “The proper courfe feems to be
for the adminiftrator to remove the inquilition into B. R,
by certiorari, and to fuggeit himfelf aggrieved by it. But
it {feems not to be traverfuble, {0 as to make one felo de fe
who is found not to be fo.

It may not be ufelefs to obferve, that this offence of
{uicide can only be committed by one who is of years of
difcretion, and in his {enfes at che time of the ftroke. But
the excule of infanity ought not to be firained to that length
to which it is fometimes carried by the coroner’s juries,

Cc3 samely,
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Ch VI, §17, Tamely, that the very at of fuicide is an evidence of in-

Felo de fe. fanity ; as if every man who aéted contrary to reafon had

=== therefore no reafon at all. For the fame argument would
prove every other criminal non compos as well as the felf-
murderer. But this being a cafe of forfeiture, very flight
evidence of derangement at the time will warrant them in

Ave, € g4, finding that fat.  The confrquences of finding one felo de
fe have been fiewn before,

§18. 4. If the party be flain by another, and the felon be not
Destio by amothers DOt known, the coroner’s inqueft are to find accordingly ;
2Hade, 63 554 he fhall bind over the fisft finder of the body to the

next gaol delivery, and retutn his examinations therewith
y&zPh &M, by flat. v & 2 Ph, & Mary, ¢. 13. But if the felon be
:'I;jh,r}:;: known, the inqueft fhall find him guilty of the death ; and
alfo inquire of all who were prefent aiding and abetring,
3MS.5um. 27. and of acceflaries before, but not after. But chough a cer-
tain perfon be charged before the coroner, and the jury be
dire@ted to inquire particularly as to bis guilt, yet if it
appear upon examination before them that the perfon ac-
cufed be innocent, and that a ftranger be guilty, they may
find accordingly : and this is not extrajudicial, becaufe the
jury were bound to inquire what perfon committed the fact.

§'9. It is alfo their duty to inguire, whether the principal or
Flpbt. ol -, ici e 1 1
z}fa‘_c,ss’s" acceffaries fled for the homicide ; in which cafe the party

flying forfeits all his goeds and chattels, although after-
wards acquitted of the charge ; and they fhall find the value
of the goods, and feize and commit them to the townthips
Ante, £ 12. 38 in other cafes.

Whetber traverf-  ‘Whether the prefentment by the coroner of the flight be
able. traverfable is {tiil move doubtful than that of a felo de fe.
A:fe,i:;b'ﬁ. By the current of authorities it feems taken for granted
Vs bl ¥ that it is not.  Yee the reafons urged by Lord Hale why
416,17 an inquifition of felo de fe may be traverfable feem equaily
a Hle, 6304 applicable to this : nor docs he feem to be perfellly fatif-
fied upon the prefent point : for in another paflage he fays

tHale, 363. it is doubted; and cites Staundford P. C. Lib. 3. ¢ 214
who makes it a queflion, and afligns as the fuppofed reafon
why it is not, that only goods and chattcls are thereby for-
feited,
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Ch. VL. §19.
£cited, and de minimis non curat lex; which ean hardly be Inguifizioncf death
againff anotber.

admitted as 2 fufficient reafon at this day. And Hawkins

fays, it is now generally holden at this day that fuch pre- 2 Hawk. cb.g.

fentment may be traverfed.  Certainly however the inqui- :'55;'_ Abr. 755

fition before the jultices finding a Bight is traverfable. fsvicf;:;:u;d-

geg;:. Wiﬂi:mt.
By the Rtat. 3 H. 7. c. 1. the coroner was entitied to 2§30,

fec of 135 4d- for every inquifiion of homicide taken, Ff;;- ;

payable out of the goods and chateels of the fclon or out 3T AR

of the amerciamesnts on the towndkip in cale of his efcape.

But by ftat. 1 H. 8. c. 7. he was to do his office gratis in 1H.8 <.7.

«cafe of homicide by mifadventure, and not by any perfon’s

hand. In addition to the abowe, by the flat. 25 Geo. 225Gz c.290

¢. 29. % for every inquifition, not taken upon the view of a L5

body dying in gaol ot prifon, duly taken within England, by

any coroner, in any townfhip or place contributing to the

county rates, the fum of 20 ., and for every mile which he

fhall be compelled to travel from the afual place of his

abode 1o take fuch inquifition the farther fum of g d. thall

be paid him out of the county rates, by order of the jultices

of peace i their quarter {cfions. And for every inquilition

taken on the bedy of enc dying in gaol or prifon, a fum

not exceeeding 20 6. in the dilcretion of the faid juftices.”

By f. 5. no coroner of the king’s houfchold and of the

verge, ner any coroner of the Admiralty, or of the county

palatine of Durham, or of the city of London and borough

of Southwark, nor of any city, &e. liberty or franchife (a), (R = The

. uftices of ¢

ot contributory to the county rates fhall be eatitled to any W. R. of Yok

feca by this a@, but only to fuch as they werc before en- g':;*;:"‘m

titled tou :

Ceq
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CHAP. VIL

OF MAYHEM, OR FELONIOUS MAIMS.

1. Of Maim:s at comnon Law, - - §1.
Such bodily Hurts as render a Mau lefs able to defend
himlelf or annoy his Adverfary. Felony, punifhable
by Fine and Imprifonment. 75,
2. OF Maims by Statute. - - - § 2.
§ H.4. c. 5. 37 H. 8. ¢.6.; but principally by 22 &
23 Car, 2, ¢. 1. called the Coventry Aft; whereby
certain Injuries malicioufly dene to the Tongue,
Eye, Nofc, Lip, or any Limb or Member, by lying
in wait, are made Fclony without Benefit of Clergy.
ib.

. 'What 3 maiming or disfiguring within the Coventry

—

Aclt. - - - - $ 1
Slitting of the Nofe, ib,
ii. As to the Perfon aimed at. - - § 2.
Maiming one’s {cif a Mildemeanor at commob Law.
.
1. What a lying in wait, - - ¢ 5.
iv. With what Intent. - - - §6.
It muft be to maim or disfigure. 74
DBat if it were te murder, that is Tufhcient. 7.
Principals and Acceffaries. - - §7.
Indiment and Appeal, Form thereof. - 8.
Defences. To Mayhem at common Law.,  « §9.

1. In defenze of the Perfon; bue mot of Property
againft Trefpafler. 2. A Recovery in trefpafs for the
fame Battery, &c. a Bar in appeal of Mayhem. 3. So
Axbitrament, Accord and Satisfaction, Releafe, Non-
fuit, &c. ib.

Defendant cannot plead in abatcment to an Appeal,
and aifo plead over to the Felony. b,

Trial. By the Court on View, or Jury. - § 0.

o
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Of Maybem or Maims.

Maim at common law is fuch a bodily hurt as renders ch viL §1.
a man lefs able in fighting to defend himfelf or annoy —=
his adverfary : but if the injury be fuch as disfigures him Ma;ﬂ?d:;ﬂm
only, without diminifhing his corporal abilirizs, it does not i
fall within the ¢rime of mayhem. Up_on this diftinction, E:’Iij“x:’;
the cutting off, difabling, or weakening a mar’s hand or 23
finger, or ftriking out an eye or foretooth, or caftrating giﬂh?;s‘.!g:
him, or, as Lord Coke adds, bresking his fkull, are faid 1 Hawk. ch-44.
to be maims ; but the cutting off his ear or nofe are not :‘hf;:z 2 Pank.
fuch at common law. But in order to found an indi{tment 3 Blac.Com. 121,
. . 4 Blac.Com.205.
or appeal of mayhem the a& muft be done malicioully ;
though it matters not how {udden the ocecafion. _

All maims are faid to be felony; becaufe anciently the Pusipmen.
offender had judgment of the lofs of the fame member &c. f‘;{x;z;a*
which he had occafioned to the fufferer : but now the only £ 3. 2 Hawk,
judgment which remains at commen law is of fine and :_hél:f_ cl;nf )
imprifonment ; from whence the offence feems to have been 205 6.
afterwards confidered mote in the nature of an aggravated
trefpafs, Lord Coke accordingly claffes it as an offence
# under all fclonies deferving death, and above all other
inferior offences.” But particular ftatutes have extended
both the crime and the punithment: thele follow in order

of time.

By ftat. g H. 4. c. 5. to remedy a mifchief which then § 2.

prevailed of beating, wounding, imprifoning, or maiming ?{{‘:’: 5
perfons, and after purpofely ¢ cutting their tongues or put- 3 Init. 62.
ting out their eyes,” to’ prevent them from giving evidence g::;:;;mgw "
againft the perpetrators, it is enacted, that *in fuch cale 4.
% the offenders that (o cut tongues or put out the eyes of
¢ any, and that duly proved and found that {uch deed was
¢¢ done of malice prepenfed, thall incur the pain of felony.”
That is, as Lord Coke explains it, if the a& be done volun-
tarily and of fet purpofe, however fudden the occafion.

By ftat. 37 H. 8. ¢. 6. If any perfon “ malicioufly, wil- kY H.3. c.6.
¥ lingly, or unlawfully cut or caufe to be cut off the ear or é.f},',,x off v,
5 ears of any fubje&, otherwife than by authority of law,

¢ chance
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chance medley, fudden affray, or adventure, he fhall not
 enly forfeit treble damages to the party gricved, to be
¢ recovered by adtion of trefpafs, byt fhall forfeit 10l to
* the king for every fuch offence, in the name of a fine.”

But the priocipal and moft fevere ftatute upon this fubje&t
is that of the 22 & 23 Car. 2. ¢. 1. commonly called the
Coventry aQt, from the circumflance of its having pafied
on oceafion of an affauit made on Sir Joha Coventry in
the fireet, and flitting his nofe, by peifons who lay in wait
for him for that purpofe, in revenge as was fuppoled for
fome obnoxious words uttered by him in parliament. It
enalls < that if any perfon of perfons fhall, on purpofe and
* of malice forethought, by laying in wait, unlawfully cut out
¢ or difable the tongue, put out an eye, flit the nofe, cut off
¢ a nole or lip, or cut off or difable any limb or member of
¢ any fubject ; with intention in fo doing to maim or disfigure
¢ him in any the manners before mentioned ; that then the
“ perfon or perfons fo offending, their counfellers, aiders,
* and abettors, knowing of and privy to the offence as afore-
 faid, {hall be declared to be felons, and fuffer death as in
“ cafes of felony without benefit of clergy.” But not to work
cerruption of blood, forfeiture of dower, or of the lands or
goods of the offender.”

To bring an offender within the Coventry a&t there muft
be proof of a deliberate and premeditated defign to do a
perfonal injury of the fort defcribed to another; and it
muft appear that the mifchief was done in the manner
defcribed therein, that is, on purpofe and of malice afore-
thought, and by lying in wait for that purpofe. I fhall
confider

1. What a&t of maiming or disfiguring is within the
ftatute.

2. Againft whom the offence in general may be com~
mitted.

3- What is 2 lying in wait.

4, With what intent.

1. It has been made a queftion srhat (hall be confidered
as 3 fliting of the nofe within this a&. Barney Carrol, and
Wiltiam King were indifted, the one for fliting the nofe
of Mr. Kesby, a gentleman at the bar, the other for being

prefent,

Of Maybem.

prefent, aiding, and abetting. The evidence was, that
Mr. Kerby, about ten at night in the Strand, detected one
Byfield a boy picking his pocket, feized him, and was car-
rying him along the fireet. Carrol who was lnrking there-
abouts came up to them, and after walking for fome little
time, fometimes before {ometimes after them, {truck the
profecutor a violent blow acrofs the face with a large knoife,
faying, * Damn you Bir, let the boy go” The furgeon’s
defcription of the wound was, ¢ that a knife or fharp in-
¢ ftrument had penetrated under the arch of the right eye
« near the nerve that fupports the eye-lid, and endangered
* jt: that the knife had pafled athwart the upper part
¢ of the nofe, the flefb of vbich was cut or flit, and the bore
¢ Jaid bare, the frontal blood veflels of the forchead divided ;
¢ and that the wound paffed from the nofe between the
« brow and lid of the left cye, and terminated in the left
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Ch. VIT. § 3.
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“ temple.” Itappeared from the evidence of {feveral eminent

{urgeons that the word flit was anold furgical term,{fynonimous
with fiffure,incifion, orgath. Byfield and Mathews, two boys,
depofed that the prifoners and they had agreed to go out to
pick pockets together ; the boys were to rob, and if deteéted
or feized the prifoners were to flab or wound the perfon to
tefcue them ; and Carrol had agreed that he would either
ftab or cut off the nole of the firft man that molefted them,
and altually lay in wait and followed the boys for that pur-
pofe above two hours and an half befere they met Mr.
Kerby. Thisbeing a tranfoerfe cut, it was objeCted on behalf
of the prifoners, that this was not properly a flitting of the
nofc ; that the ftat. of Elizabeub, which directs the flitting
of the nofe by way of infamous punithment exprefsly direfts
that the np/frils thall be fiz.  But Lord C. B. Parker, Gould,
and Yates, juftices, were of opinion that the flitting of the
nofe was not confined to any particular form or direftion;
but that any divifion of the fleth or griftle of the nofe, whe-
ther it were perpendicular or tran{verle, came within the
denomination of a flit, asd was equally a disfiguring of the
party. That the flatute of Elizabeth was more confined
than the Coventry aQ, which extends to the flitting of the
aofe generally, and not to dny particular part of it: that
the latter was a general law, not to be explained away by
mice criticifms on words ; but yet to be conftrued with caus

tion,



306 Of Mayben,

Ch.Vil. §5 tion, fo as not to be extended to cales not within the
By the Coveniry .
o2, intent of the legiflature.

R——_C n It is to be oblerved alfo that in the cafe of Coke and

“?‘Ir;mfb“im Woodburn the flitting of the nofe which brought them

65c. Tr. 212, within the alt was a cut acrys the nofe which feparated

215 221, . . . . .

Poit. p goo.  the fleth of it, and cut it quite through into the noftril.  And
there it was objected that the nofe could not be faid to be
Slit, becaufe the edge of it wa¢ not cut through; but the

Lord Chief Jultice Pratt over-ruled the objection.

§ 4. ; be offence in general m -
PR AT Againft whom the offe general may be com
aimed ar. pnitted.

:I—:aﬁwk. <h-23 14 does not feem neceflary, that the malicious intention

defcribed fhould be direted againft any particular indivi-
dual. If jt be conceived againlt all perfons who may
happen to fall within the {cope of the perpetrator’s defign,
the particular mifchief done to any oue thall be connected
with the gencral malignant intene, fo as for the ftatute to
attach upon the offenders.  Thisis neceflarily to be inferred
Aate,p. 394 from Carrol’s cale before ftated, who was an entire flranger
to the gentleman whom he thus affaulted, and who conid not
have been perfonally in his contemplation tiil the occafion
occurred on the fudden.  So if a blow be intendzd to maim
one, and by accident maim another, the party is equally
liable to be indifted or appealed for fuch maim. The fia-
tutes of H. 4. H. 8. and Car. 2. are evidently directed to
the maiming of others: bet a perfon who even maims
Wright's ate, Dimfelf, ot procures another to maim him, that he may
Leicefter affizes, have more colour to beg; or dilables him{clf to prevent
;;:,_J;_‘;}:;,,. being preffed for a foldier; is {ubjet to fine and imprifon-
3 Haic,412.  ment at common law ; and fo is the party by whom it was
effefted at the other’s defire.

85 3. Whatis a lying in wait.
Lying inwait. . . .
There mult be proof of a deliberate defign by lying in
wait to commit the offence defcribed in the adl, in order
to bring the cafe within it. In general what thall be con-
fidered as a lying in wait on purpofe to maim or disGzure
muft depend very much on the concomitant circumftances

of

e el e L
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of cach cafe. In Mills’s cafe, who was indilted on this €. VIL §¢.
flatute, the ccurt {aid, a psrfon who intends to do this kind B;:.;'L’ Cumentry

of mifchief to znother, and by deliberately watching an cmmm—aer—
opportunity carries that intention it_lto executton, may be gfi;;-rﬂgr,
faid to lic in wait on purpofe. It i3 not neceflary that he 435 con Eyre
fhould plant himfelf in any particular concealment, and © B
- . . . Leach, 172, ma
effect the mifchief by rufhing from his lurking place, in laedit 294-
order to bring the ofience within the meaning of the fla-
tute. If, having formed an intention to maim, he take a
conveniznt opportunity of deliberately doing the injury, it is
a lying in wait ; although Le do not take any particular length
of time, or appear to ule any extraordinary degree of pre-
paration to perpetrate the milchicf. The circumflances
there were that the prifoner in conjunticn with a large
gang of thicves befer the profecutor as he was coming
down Holborn Hill with his mafter’s cart loaded with fugar ;
and afier afliulting him and giving him feveral fevere wounds
in different parts of his body, while he was endeavouring to
elcape into a neighbouring houfe, feveral of them cried out,
¢ Damn you, where are yeur knives 2 upon which the pri-
foner made a {lroke at him with a Iarge knife, and gave
him a drzadfel wound from ear to ear, which divided his
nofe, and otherwile injured him. The cart, however, was
not robbed, and no other motive could be affigned for this
cruel ourrage than that the profecuror had detedted and beat
off fome thieves who had attempted to rob his cart the pre-
ccding evening near the fame place. Eyre, B. leftit to the
jury with the obfervations before mentioned, whether the
falt were deliberately and intentionally dome by lying in
wait for that parpofr, on the account fuggefted, or from
any other mulicions and deliberate motive ; or whether it
were a fudden violent impulfe of rage, not in the previous
contemplation of the partizs 5 in which latter cale it was not
within the ftatute: but he hid ftrefs on the expreffion
uttered by fome of the gang, * Where are your knives,”
as explanatory of a previous defign to do fuch a mifchief,
The jury found the prifoner guilty. Upon the conference '
between the judges on Carrol's cale, Willes, J. and Eyre, B. Canol's e,
who leant mofl to a ftrict conftruétion of the words ¢ lying T\Ts:.r(‘.‘;zhld I
in wait for the purpofe &c.” yet were of opinion, that the

circum-

el
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:h;;’g;h— circumftance of Carrol’s paffing before Mr. Kirby, ard

™7 waiting till he came up, and then giving him the wound,

———— Wwas a lying in wait within the ftatute. This inquiry is
always firictly conneQed with the enfning ose.

§ 6. & As to the intent.

Ferwbat pupe. Although a perfon be maimed or disfigured malicioulys
yet the cafe will not fall within the fatute unlefs the ofe
:‘-:;wl;s cafe,  fender lie in wait for that purpofe. In Carrol’s cafe before
v mentioned exprefs evidence was given of fuch an intent;
though doubtlefs that cannot be neceflary, but may be in-
ferred from pregnant circumftances, which I think exifted
in that cafe independent of that fa&t. For it appeared that
the prifoner meditated perfonal violence of fome fort againt
any perfon who fthould arreft his confederates, and that he
was armed with a kaife for that purpofe, with which he
effefled it
But where the injury arofe out a fudden attack, uucon-
nelted with any premeditated defign againft the perfon, it
was holden not to be within the ftatute.
Rexv. Tickner, ThomasTickner was indicted on this act for maiming Wik
f;'?g" Feb+ Jiam Jacob. The profecutor at 12 o’clock at night went to his
MS. ¢ GJ:nisd 2 mefter’s field to fee if any onc were fealing turnips, his mafter
ieach, 170, having loft many before, and found the prifoner in the
::‘;e'f‘ii:i:i:;n&e very act of taking them (¢). On his going up and {peaking to
a mifsememnor i, the prifoner immediately fruck him with an inflrument
:"3;3 G-3- pantly wood and partly iron, the iron hanging loofe to the
wood fomething like a flail, and cut his nofe, and gave him
feveral other wounds. Mr. Juftice Gould left it to the jury,
whether, confidering the time of night and the weapon,
they were fatisfied that the prifoner was determined to maim
or deftroy any perfon who fhould oppofe him in his purpofe
of Realing turnips. The jury found him guilty : but after-
wards all the judges [abfente De Grey, Ch. J.] held that
there was nat fufficient evidence of a lying in wait within
the at; and fome of them confidered that the having the
inftrument und ufing it was with intent to efcape and not
fo murder or maim.
And the fame line of conflrulion has been adopted
cven where petfonal violeace was intended, it being of
a dif=

s
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a different and lels atrocions fort, and with a different Ch. Vi §6.
. By the Coveniry
FICW. ofF.

Alexander Mackey was indi@ted on the ftatute for lying

in wait and difabling and maiming the left arm and two ﬁj‘;rﬁ"g::‘l‘f!

middle fingers of the left hand of William Fletcher, and K.ingﬁo;!Sép.Aﬂ:
Aurigoni for being prefent, aiding and abetting, It ap~ e cof Res.
peared that Fletcher, who was not bred to the fea, and at and MS. Goald
that time kept 2 lottery-office, being in a public-houfe near ?;M

his office, went ont tewards it on hearing that 2 prels gang ”rsr‘“"'_';"‘*““g f
was about. Some of the prefs gang afkked him his bufinefs waiming & men

N ) bom: he cafually
at the door, and on being informed let him pafs. 5000 o wn Cofually

after Mackey, who appeared as the head of the geng, en- ﬁ;:ﬁz&?- .
tered Fletcher’s office with fome of bis men, and laid hold .rrurbn:amsriug',}

of him, and on bring afked if he knew him anfwesed, £ £of miow

* Yes, damn you, and I will be revenged.” It appeared that jaw an antess
a year and a half before, Mackey had been arrciled at the n;"f;;fg‘;"
other’s fuit.  Mackey and his men then dragged the profe- wei within the
cutor, who reffted being taken, into the fireet, where the Fotute.
farmer {a2id ¢ to it boys” to his men. The profecutor was

brought te the ground by a bladgeon, amd afterwards

" wounded by Mackey with his fword ta the manner defcribed

in the indi@ment, who bid his men cut zway; but they

_cried ftop; it is enough. The queftion left to the jury

as to Mackey, was wheiher the wounding were of malice
forethought 5 on which they found him guilty : but nothing
being proved againft Arrigeni except that he was oneof the
prefs-gang prefent, he was acquitted by the direGtion of the
court. And the queftion being referred to the judges,
whether there were any evidence of a lying in wait
to bring Mackey within this a& ; they were of opinion at
a conference on the 6th May 1733, that however criminal
the affault was in other refpefls, yet it did not fall within
the intent and purview of the ftatute ; there being no lying
tn wait within the Ratute. :

But though the flatute add, ¢ with intention to maim or 1MS5.50m.223,
¢ dishgure” the party, yet if the intent were of a higher | E’:‘f{,z%ﬁ:
and morc atrocious natore, namely, to murder him, and in 487
that attempt the offender do not kill but only maitm him, itis
an offence within the a&l: for thole additional words relat-
ing to the intent are merely auxiliary to the preceding words,

O [1] on
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;Ih Vil. $6. ¢ on purpole and of malice forethought;” confining the

Iy the Cowinity . . . . .

SH. crime to an latended violence. But if a corporal violence

———— be intended, the more malignant the intention the more
clearly it falls within the malice defcribed by the aft. Be-
fides, it is a known rule of Jaw that if 2 man intend to com-
mit one fpecies of felony, and in the profecution of that
commit another, the law will conneft his felonious intention
with the felony altually committed, though different in {pe-

cie from that which he originally inteaded.

Rex v. Cekeand . . . .
Wondhume 6ur.  Coke and Woodburne lay in wait to kill Mr. Crifpe; and

*;;'2:-13; G-1. to effet the murder Woodburne gave him feveral blows on

Al 15 202, . -

a19. 2:2 229, the head with 2 {harp bill or heck; and when they thought
him dead, left him weltering in his blood. Crifpe however
secovered 3 and as one of the blows with the hook had hap-
pened to flic his nofe, the prifoners were indifted on the
Coventryact. In their defence they infilted that their intent
was to murder Crifpe, and not to maim him, and therefore
that they were not within the ftatute.  But Lord King faid,
that the intention was a matter of fatt to be colleCted from
ali the circumftances of the cafe, and as fuch was proper to
be left to the jury; and that if it were the intention of the
prifoners to murder, it was to be conflidered whether the
meins made ufe of to accomplifh that end, and the confe-
quences of thofe means were not likewile in their intention
and defign; and whether every blow 2nd cut were not in-
tended, as well as the objeét for which the prifoners infilted
they were given; and the jury finding them guilty, they

MS. ut fupra.  were executed.  Upon this cafe Mr. Juilice Yates has ob-
ferved, that it feemed to him that the whole aim of this de-
fence, allowing the intention to be what the prifoners con~
tended, was inf{ufficient ; and that an intention of violence
more criminal and malignant could not excufe them from

MS. Gould J.  one that was lefs fo. Yet oo the conference of the judges
on Carrol’s cafe, Willes J. and Eyre B. exprefled fome dil-
fatisfaflion with this cafe, and thought at leaft that the
confiruflion ought not to be carried further.

$7 Lord Hale confiders that there are fo acceflaries before in
fgi“{':f’;;’;g, mayhem, for that they are in the {fame degree as principals;

Tracy’s MS.  and if the nature and punifbment of the offence at common
215. b,z Hawk.

¢h, 29.1. 5. 19+ 2 law,

A g e et
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law, which was in effelt only a trefpafs, be confidered, it C'f ’VU- §7.

favours that opinion. Hawkins however fays, that there a“;gu,_‘::_md

may be acceflaries before; but that the appellant has his

elettion to proceed againft them either as principals or ac- f':!u:;lea_]bmi’ie

ceffaries ; and herewith agrees Staundford, to whom Lord p, = i

Hale exprefsly refers.  Yet I cannot help fufpeciing, upon a ©o8 133, 26

more accurate infpeftion of the authorities on which this

laft opinion is founded, that it is 2 miltake, proceeding perw

haps upon the old notion which prevaiied till after the time

of Ed. 3. that thofe who were prefent aiding and abetting,

but did not commit the falt, were acceffaries at the foil.

The authoritics in fupport of it are all refolvable into Firz. Abr.Corom,

40 Allize 1. g. and 41 Affize 16., and there it is faid that 570

the ancient law was that each {hould be appealed as prin- Bro. Appeal, 72

cipal ; but that now the appellant may ele&t to make all 76

principals, or elfe only the one who ftruck principal, and

the others acceflaries. But Brook on one of thefe paflages Bto, Appual, 72,

{ays, quod nota ; and it feems that the ancient law was the beft; _

for it is only trefpafs in effec?.  And on the other he obferves, Bro. Appeal,

quod miram ; for in mapbem there are ne acceffaries.  And in I3qevideallogr.

the time of H. 6. it appears to have becn confidered that sy, ¢,

in mayhem all were principals; as well he who comforts ;;{ ;If";;‘;"-

and abets, as he who firikes the ftroke. And certainly it

is againft the received opinion at this day, that a perfon can Vide Gordan’s

be both acceffary and principal in refpe@ of the very :;:;i?}:;ill;:i;:i

{fame a&t. znd Acecflary.
Tt no where however appears that thers can be acceffuries

after the fact in mayhem.

The ftat. 22 & 23 Car. 2.¢. 1. exprefsly extends to coun- 1 MS.Sum 223.
fellors, aiders, and abettors who know of and are privy to the
offence; and therefore includes all acceffarids before.

But where it appeared, asin Arrigoni’s cafe, that a perfon, Arrigoni's cafe,
though prefent at the faft, and guilty of a trefpals ang *** ¥ 399
aflault, was yet altogether ignorant of any intention to maim,

&ec. he was dire@ed to be acquitted in the firft-inftance,
before the guilt or innocence of the perpetrator was
afcertained.

An appeal of mayhem (though now difufed) lies as well
2s an ndickment, and the words “_,e/amaaﬂ_,r and f srafmed”
are eflential to both. The word felnizufly was 1equired,

D4 becaufe f?;n? ,c;b" 5
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Ch. V1L & 8.
Appeal and In-
dillmenti

3 Hawk. eh. 23.
f.20, 75

2 Hawk, ch.25.

f. 57,
¢h. 23. . 59

1MS, Sam.z22.

¥ide Crown Cir.
Com, 323. and
Carrol's cafe,
1 Leach, 6%,

Laft edur,

§9-
Defences.
z Hawk. ch. 23.
f, 23,
1Lg, Raym.157.
It Mod as,
Eull. M. P, 15,
Poit, 4cb.

2 Hawk, ch, 23,
feas.
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becaufe anciently the party was fubjeét to the lofs of mems
ber, though he is no longer fo now.

If an appeilant count of battery, the writ abates ; becaufe
it fuppofes no battery.

It is alfo neceflary as in murder te fet forth particularly
in what manner the hurt was given ; and the confequences
following it 3 concluding, that fo the defendant felonioafly
maimed, &c. but the omilfion of the former is not helped
by fuch general conclafion.

‘Where the indi¢tment is forméd upon the flatute of
Car. 2. it muft purfue the words of the ftatute, and allege
the offence to be on purpsfe, of malice aforetbought, and by lying
in wwait 3 and that the act was done with infent ¥z maim and
disfgure. 'The ufual form is that the prifoner, contriving
and intending one A. B. being a fubjedt, &c. to maim and
disfigure, with force and arms, &c. and on purpofe and of his
malice aforethought and by lying in wait, unlawfully and
felontoufiy did make an affaolt with a certain knife, &c. and
did on purpofe 2nd ¢f his malice aforethought, and by lying
in wait, unlawfully and felonioufly {lit the nofe of the faid
A.B. with intention the fald A. B, in fo deing in manner
aforefaid to maim and disfigure &c. againft the ftat. &c,

But as the words of the ftatgte are in the disjunétive, an
averment either that it was with intest £ maim, or with
intent #o disfigure, aeccording to the fubjet matter, fzems to
be fufhcient.

1. It feems clear that fon affault demefne is a good
defence either to an indi@ment, or an appeal of mayhem ;
but it muft be fpecially pleaded to the latter. Yet it is not
every trifling affzult that will juftify a grievous and immedi-
ate mayhem, {uch as cutting off a leg or hand, or biting off a
joint of a man’s finger, unlefs it happencd accidentally, with-
out any cruel and malignant intention, or after the blood was
heated in the fcuffle: but it muft appear that the affault
was in fome degree porportionable to the mayhem (a).

Butaman cannot jultify maiming another in defence of his
pofleffions, but only in defence of his perfon. This reftriction
however cannot be intended to extend to cafes, where a man
defends himfelf againft a known felony threatened to be
committed with violence againft even his property.

ta) §&. P. Curzford v, Smith, Sarem, 12 G,2. per Ld. C. B. Parker; and
Ofborne v, Haddock, Middlefex, 1738, per kdu C. Jo Willes, MS, Burnet.

2. A
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2. A recovery in an aftion of trefpafy for an aTault, bat-
tery, and wounding, may be pleaded in bar of an appeal of
mayhem, appearing by proper averments to be brought for
the fame trefpafs: for it thall be intended that the jury in
giving damages for the wounding included the maim, and
no man ¢hall be liable to double vexation for the fame thing.
Yet may the appellant perhaps avoid fuch plea by replying
fpeeiaily, that the maim was occafioned fince the ve:didt in
the aftion of trefpafs by fome fubfequent mortification,
drynefs, or fhrinking of the part by reafon of the wound{a).

3. Such appeal may be barred cicher by arbitrament, or
an accord with fatisfaltion executed, or even by a releafe of
all altions perfonal; becaufe at this day the dppellant fhall
recover nothing bur damages.
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Ch, VII. §g.
Dyefeares.

2 Hanl. ch. 23-
fzz,

{a) Q_Maynot
the courtin fuch
cales increale tha
damages on

view ? Vide Bull.
N.Poarws

» Hawk. ch.24.
f. 24,25 4 Bac.
Abr 487,

4- A nonfuit in an 2ppeal of mayhem, after the plaintiff 2 Howk. ch.23.

has appeared in it, may be pleaded in bar of any other; but
not a nonfuit in an action of trefpafs.

§. It is to be oblerved, that in appeal of mayhem, though
it be felonice, yet the defendant cannot plead in abatement,

and plead over to the felony; as he may, in favorem vitz, in
cafe of felony in general.

If the defendant put in iffue whether the plaintif were
maimed or not, and pray that the pari which was hurt be
viewed by the court, in_order to have it adjudged on fuch
view whether there be any mayhem or not; the court may
on view of the part determine the matter; or if in doudt
may award a writ to the fheriff to return fome able phyficians
and furgeons for the better information of the court. But
though the defendant pray their view, they are not bound
to try it in that manner, but may order a trial by a jury; and
may alfo dire€} that the jury {hall have a view of the wound ;
and an adjudication by ¢ither on fuch view is conclufive. . It
follows that the plaintif muft appear in proper perfon, and
not by attorney.

It feems alfo to be holdeh, that the defendant in an appeal
of maim may in {fome cafes wage battle; but it does not ap-
pear to have been ever aftually waged. The punithment at
common law, abd by ftatute, has been refpeively noticed,

Dd :'

-
e 20

Tracy's MS.
18c. b. Noy,16.
Cro, Eliz. 495
Nioary 457-

3 Hawk. ch. 23-
f 128

Polt. Profecution
by appeal.

§10.
Trial.
2 Hawk, ch. 23.
f.27

2 Hawk ch. 230
[ 23,
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CHAP. VIIL

Of felonious, malicious, and unlawful Affauls
upon the Perfon, with Intent to kill, wound,
or otherwife injure the Party, or to rob him,
or obftruc him in the Execution of his Duty.

Common Ajfauit, and Battery. - - §1.
Juftibication or Excufe. s,
Punithment. 5. Enhanced if the Intent were to com-
mit Felony or high Mifdemeanor. ik

Affsulting  Privy Camg[rﬂar.r, capltal Felony by ftat.
¢ Ann, c. 16. - § 2.

Affuuliing Members of Parlmmmt, a h:gl*' Mifdemeanor,
by ftat. 11 H.6. c. 11.

Clergymen. ib.

Molicious firiking in the King's Palace, punifhable by
33 H. 8. ¢. 12.; if Blood fhed; by Lofs of Hand,
Imprifonment for Life, and Forfciture. §3.

The fame if a Blow be ftruck i» Weflminfler Hall, or
before Juftices of Afhze, &c. fitting the Courts. i5.
How Indiciment thould lay the Offence. sb.

Affaults in  Churches and Church-Yards punilhed by
branding, &c. by flat. ; & 6 Ed. 6. c. 4. § 4.

Bffanlt with Intent to murder, &c. at common Law. § ;.

1f the Homicide, had it enfued, would cnly have been
Manflaughter, it does not fuftain the Count. &,

Shosting af another a capltal Fclony by ftat, ¢ G. 1.

€. 22. - § 6.
Though OfFender not dlfgu:ﬁ:d :'6.
Malice necellary to bring Oifender within the A&, 2.
Muit be with Inftrument and in a Direftion calculated

to create Danger. 5.
There may be Principals in the fecond Degree.  §7.
Indifiment and Evidence. - - § 8.
The Offence muft be laid to be done wilfully and ma.

ictoufly. ib.

How

Afjaults.
(Wth felonious, malicious, or unlawfid Intenty t5c.).

How far neceffary to prove it in the fame Perfon’s

Dwelling-houfe as laid. - - §8.
Trial may be in any County. .- - §9.
Affault with Intent to rob. - - §10.

Felony and Tranfportation by ftat. 7 Geo. 2. ¢. 21. i
Breaking Gaol or returning from Tranfportation before
Term expired, oufted of Clergy. .

What a Demand of Money, &c. within the Statute,
- and how far neccffary. - §Ir.
The A& is in the disjunitive, and the Ir:d::i’mmt muft

cither charge an unlawful and malicious Affault with

an offenfive Weapon, with Intent to rob, &c. or that

there wasa Demand of Money, by Menaces or in a
forcible or violent Manner, with the like Intent. §52.

As to the Defeription of the offenfive Weapon,  §r13.
Affaults on Revenue Officers; vide Offences velating to the

Cuftoms and Excife, - - § 140
Affauits on Perfons awrecked with Intent to kill, &c. Felony
without Clergy by Stat. 26 Geo. 2. ¢. 19. §15.

Aflaulting Officers and others on account of their fin-
deavours to preferve the Property, &c. Tran{portation
for 7 Years. ib.

- Afaults by Marimers againft their Commander to obltrut

his Defence of his Ship, &c. Piracy and Felony by
Stat. 22 & 23Caro2. c. 11, and 11 & 12W. 3. . 7.
§16.
Affanlt on aceunt of Gaming. § 17.
By Stat. ¢ Ann. ¢. 15. Forfeiture of perfonial Eftate,
and Imprifonment for two Years. 5.
The Offence muft arife out of and during the Play. /5.

Afault nith Intent to fpoit Claths. - §18.
Felony and Tranfportation for 7 Years, by Stat. 6 G. 1.
c. 23. ib

If Intent ‘were to wound, though. the Cloaths muft be
and were cut in fo doing, not within the Statute. 5.
Affault avith Intent to obflruét the free Paflage of Grain.  § 19,
By Stat. 36 G. 3. c. 9. 2nd 11 G. 2. c. 22. firlt Offence
. a Mildemeanor cognizable by Juftices of Peace. i2.
Second Offence Felony and Tranfportation for
9 Years, ib. Returning before the Term expired
‘pulted of Clergy. .
Ddg Afault

405



406 Affaults.
(With _feloniousy maliciousy or unlawful Intent, $&'c.),
Affault on Mafter Woolcombers, &c. to compe} Obfervance

of illegal By-Laws, &c. in the Trade, Felony and
Tranfportation for 7 Years. - - §20.

OF felonious, malicious, and unlawful Affaults
upon the Perfon, with Intent to kill, wound,
or otherawife injure the Parly, or to rob bim, or

obfirud bim in the Execution of bis Duty.

§ I BEFORE I proceed to mention affaults of an aggravated

Loamon offasit. kind, for which particular provifion has been made by

the law, it may be proper to advert to what are called com-

mon affuults and batteries, which I hzll do very fhortly, in-

i?’k“l'- N.P. afmuch as they are fo fully difcuffed in other books treating

" of the civil remedy for fuch injuries to the party grieved.

1Hawk. ch. 2. An affault is any attempt or offer with force and violence

iy to do 2 corporal hurt to another, whether from malice or

wantonnefs; as by firiking at him, or even by holding up one’s

filt at him in a threatning or infulting manner, or with fuch

Bull N. P.35. other circumftances as denote at the time an intention, cou-

pled with a prefent ability of ufing altual viclence againft

his perfon ; as by pointing a weapon at him within the reach

of it. Whexe the injury is aftually inflifted, it amounts to

Eatiery. a battery, (which includes an ={lalt;) and this, however

fmall it may be; as by fpitting in a man’s face, or any way

z“ﬂf‘“}“" touching him in anger without any lawful occafion.  But if

1 Hawk, <h..60, the occafion were merely atcidental and undefigned, or if it

f. 23 were lawful, and the party ufed no more force than was rea-

fonably neceffary to accomplifh the purpofe, as to defend

himfelf againft a prior affault, or to arreil the other,-or make

him defift from fome'wrongful a& or endeavour, or the like ;

it is no affault or battery in the law, and the party may juftify

the force; and any matter in juftification or excufe, fuch as

fon afleult demefne, may upon an indi@&ment be given in

Tb. ch. 62.1.7:3. evidence under the general iffue : and the defendant who is

charged with an aflault and battery, may be found guilty of

Bul.N.P.1¢.2 the one and acquitted -of the other. But fon aifzult de-

anze tit. Mogbem. mefne is no excule, if the vetaliation by the defendant were
p. 402. s ;

Porfiment. excellive, and- bore no proportion to the ncce!?ity, or the pro-

aBlic.Com.arz. vocation received. Thefe offences are punifhable by fine

and
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and imprifonment and finding furcties, or with other igno- ¢y, VAL % 1.
minious corporal penaltics, fuch as the pillory, where they Common offzale
are committed with any very atrocious defign ; as in the cafe e SEey
of affaults with intent to murder, ravith, or commit other gz wirt -
felonies or high mifdemeanors ; which intent, to be colle&ted ﬁ';:;’ fgﬁf
from the circamftances of the cafe, is no doubt a very great =
aggravation of the offence.

I proceed now to the confideration of various affaults

of an aggravated nature, which have been made the fubje@s
of legiflative provifion,

The firlt fpecies of felonious affault with intent to kilor = §a.
otherwife hurt, whereof the legiflature has enhanced the fﬁ:‘{gg frivy
penalty, is one which has been alveady noticed. The ftat. y Ano. <. 16.
9 Ann. c. 16. enalls,  that if any perfon or perfons fhall 4nt p-89-
¢ unlawfully attempt to kill, or fhall unlawfully affault and
¢ ftrike or wound any perfon being a privy connfellor, when
¢ in the execution of his office of a privy counfeilor in -

% council or in any committee of council; the perfon or
¢ perfons fo offending, being thereof convidted in due form
¢ of law, fhall be declared felons, and {uffer death without

- ¢ benefit of clergy.”

By the prior ftat. of the 11 H. 6. c. 11. (enforcing a fimi- #embers of pare
lar provifion in the ftat. 5 H. 4. c. 6.)  If any affault or "4 &
¢ affray be made to any lords {piritual or temporal, knight of
¢ the fhire, citizen, or burgels, come to the parliament, or
¢ to other council of the king by his commandment, and
¢ there being and attending at the parliament or council§
4¢ that then proclamation fhall be made in the moft open
¢ place of the town by three feveral days, where the affauit
¢ or affray fhall be miade, that the party who made fuch
« affray or affault yield himfelf before the king in bis Bench
* within a quarter of a year after the proclamation made if
¢ it be in term, or otherwife at the next day in the term
¢ following the {aid quarter: and if he do not, that he be
¢ attainted of the faid deed, and pay double damages to the
§ party grieved, to be taxed by the difcretion of the juftices
¢« of the fame Bench, or by inqueft if necdful, and make
¢ fine and ranfom at the king’s will. And if he come, and
¢ be found guilty by inqueft, by examination, or otherwile,

Dd 4 4 of
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¢ of {uch affray or affanlt, then he fhall pay to the party
¢ grieved his double damages found by the inquelt or to be
¢ taxed by the difcretion of the faid juflices, and make fine
« and ranfom at the king’s will as above faid.”

Affaults on clergymen are inquirable before the king’s
courts by the ftat. ¢ Ed. 2. ¢, 3.

By the fiat, 33 H. 8. ¢. 12. ¢ all mahicious. firikings, by
« which blood is fhed, againft the king’s peace, within any
¢« of the king’s palaces or houfes, or any other houfe at fuch
¢ time as the royal perfon fhall happen to be then demur-
¢ rant or abiding, fhall be inquired of and tried before the
« Lord Steward, &c. (in the manner therein ftated). And
t by f. 7. any perfon found guilty of the faid offence fhall
¢ have judgment to have his right hand firicken off before
¢ the faid Lord Steward, &c. at fuch place or time as fhall

s be appointed, and alfo fhall have judgment of imprifon-

¢« ment for life, and thall pay fine and ranfom at the kieg’s
¢ pleafure,” Certaio cafés are afterwards excepted.

If any man in Weftminfter-hall or in any other place, fit-
ting the courts of Chancery,Exchequer, K. B. and C. B., or be-
fore juftices of aflize or oyer and terminer, fhall draw a wea-
pon upon any judge or juflice, though he firike not, this is a
great mifprifion, for which he fhail lofé his right hand, fuffer
perpetual imprifonment, and forfeit his Jands for life, and
his goods and chattels. So it is if in Weltmin{ler-hall, or
any other place, ficting the faid courts there, or before jullices
of affize or oyer and terminer and within view of the {ume,
a man ftrike a juror, or any other, with. weapon, hand,
fhoulder, elbow, or foot, he thall have the like punifhment;
otherwile if he only make an affault, and firike not. Hence
it feems, that in order to warrant the higher, judgment for
lofs of member, &c. the indidkment ought exprefsly to charge
a {treke ; though it do mot appear whether any technicai
word be neceflury to be ufed for this purpofe.

In a late cafe, the information fe1 forth a fpecial commify
fion to feveral of the judges and others for the trial of Arthus
(’Connor and others for high treafon at Maidltone, &c.3
and that pending the (eflions, after the acquittal of O'Connor,
and before any order or dire€tion had been made by the coury

' for

—

.zfﬁfm/!.r

(3ith felonious, malicious, or unlanvful Intent, &c.)

for his difcharge, the defendants in open court, &c. made a
great riat, and riotoufly attempted to refcue him out of. the
cuflody of the theriff of Kent, to whofe cuftody he had been
affigned by the faid juftices and commiflioners; and the bet-
ter to effed fuch refcue and efeape did at the {aid feffions,
in open court, and in chie prefence of the faid juftices and
commiffioners, riotoufly, &c. make an aflault en on¢ J. R.
and did then and there bea?, bruife, awound, and ill-treat the
faid J. R., and théreby impede and obftruél the faid juftices,
Bre. This was the fubftance of the three firft counts. The
fourth count, after ftating the holding of the faid feffion before
the jullices and commiflioners,barely charged that the defend-
ants unlawfully and malicioufly intending to break the peaces
and hinder the due and peaceable holding of the faid feffions,
did with divers others in open court at and during the conti-
nuance of the faid feflion, 2nd in the prefence of the faid juf-
tices and commi(fioners, on &c. at &c. riotouflly &c. affemble

together to break the peace and hinder the due and peaceable .

holding of the {aid feflions, and being fo aflembled did then
and there with force and arms at the fuid feflions, in open
court and in the prefence aforefaid riotoufly, &c. make a
great tiot and difturbance, &c. and thereby for a long time
interrupt and obftruct the faid jullices, &c. in the lawful
and peaceable holding of the faid feffion, to the hindrance of
public jultice. The 5th. count was &ill more general. Two
of the defendants were found guilty generally; and when
they were brought up to reccive judgment, Lord Kenyon
intimated confiderable doubt, whether the court were not
bound to pafs the judgment of amputation, &c. for the
offence {o laid in the three firlt counts ; and the matter ffood
over for confideration, In the mean time the difficulty. was
zvoided in the prefent inftance by the gracious interpofition
of the crown, as appears by the entry on the roll; flating in
fubftance, that before judgment was pronounced the Attor-
ney General faid, that he had received his Majefty’s royal
commands and warrant concerning the prifeners, and the
aforefaid mifdemeanor, &c. under the fign manual; wherein
after reciting that fuch an information had been exhibited
againft the dcfendants, on which they had been found guilty,
hig Majefty thought fit to difcharge them from fuch parts of

the
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the faid information on which any doubt had arifen or might
arife whether the judgment thereon were difcretionary in the
court, and authorifed the Attorney General to enter 2 noli
profequi as to fuch parts, and to pray judgment only on fuch
charges as left the punithment in the difcretion of the court.
Accordingly 2 noli profequi was entered on the three firft
counts; and on the 4th and gth the court gave judgment,
that Lord Thanet fhonld pay a fine of 10001, and be impri-
foned in the Tower for a year, and give {ecurity for feven
years, himfelf in 10,0001, and two fureties in goool. each;
and that Mr. Fergufon thould pay 2 fine of 100l, be impri~
foned for a year, and find furety for feven years, himfelf in
gool. and two fureties in 250l each.

It is alfo faid, that in order to warrant the higher judg-
ment the offence muft be charged to have been committed
in the prefence of the king or of the jullices,

But the refcue of s prifoner in or before any of the faid
courts, committed by any of the faid juflices, is a great
mifprifion, tor which the party and the prifoner affenting
to it fhall have the higher judgment, excepiing the lofs of
his hand, where no ftroke or blow is given,

By ftat. § & 6 Ed. 6. ¢. 4. £. 2. * Lf any perfon or per-
¢ fons fhall fmite or lay violent hands upon any other, ci-
¢ ther in any chutch or church-yard, that then ipfo fafto
¢ every périon fo offending fhall be deemed excommuni-
¢ cate.” And by { 3. * if apy perfon tfhall malicioufly
¢ firike any perfon with any weapon in any charch or
# church-yard ; or fhall draw any weapon in any church or
s¢ church-yard to the iatent to firike another with the fame
¢ weapon ; every perfon fo offeniding and thereof being con-
« vifted by verdit, or by his own confefion, or by two
+ lawful witnefles, before the juftices of aflize, of oyer and
# terminer, or juftices of peace ia their feflions, by force of
# this adt, fhall be adjudged by the fame juflices before
¢ swhom fuch perfon fhall be convifted to have one of his
¢ ears cut off; orif he have no ears, then he fhall he marked
« and burned in the cheek with a hot iron, having the letter
# T therein, as a fray-maker and fighter, and further he
« fhall fand ipfo fallo escommunicated.” This laft part

4 ' of
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of the punifhment prefcribed is no part of the judgment to be
pronounced by the common law courts: but follows upon
the judgment being tranlmitted to the ecclefiaftical court,
on a proceeding inflituted thereon.

The indi€tment muft allege that the weapon was drawn
with inteat to firike, &c.; barely charging that one drew
his dagger againit another is not fufficient to bring the cale
within the ftatute.

Of Affauits wwith Intent to murder, te.

In the earlicft ages of our law it feems to have heen con-
fidered that the bare attempt to commit murder was felony ;

but that idea was foon exploded ; though fill the attempt is 4

punifhable as a bigh mifdemeanor at common Jaw.. In the
16 Car. 2. Mr. Bacon was inditted and convited for lying
in wait to kill Sir Harbottle Grimftone, mafter of the rolls,
and was fentenced to fine and imprifonment, and to find
furety for his-good behaviour for life, and to acknowledge
his offence at the bar of the court of Chancery. If ia the
attempt to kill the party he be aftually maimed under the
circumitances defcribed in the Coventry a&t before men-

- tioned, the offender is guilty of a capital offence, although

the intent, as in Coke and Woodburn’s cale, was to murder
and not to maim. But where Mitton was charged in an
indi€tment for an affault withintent to murder Mr. Crefpigny;
and it appeared in cvidence that the defendant, a foldier,
in marching in file along the Strand, had wantonly joftled
the profecutor off the pavement, who thereupon ftruck him
with a fmall {tick which he bhad in his hand ; on which the
defendant lowering his mufquet, had aimed a blow at the
profecutor with his bayonet fixed thereon, and thruft him
under the ear: Lord Kenyon C. J. being of opinion that if
death had enfued, it would only have been manflaughter,
dire@ed the jury to acquit the defendant upon the firft count
of the indiCtment, charging the affault to be with intent to
murder. On the other hand where upon an indi&tment for
an affault with intent to commit a vape, the profecutrix
proved a rape altually committed, Buller J. dircfled an
acquittal, as the mifdemeanor was merged in the fclony-

But
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But the ftatute under which profecurions of this fort are
moft frequently carried on is the flat. ¢ Geo. 1. ¢. 22.
{commonly called the Black A&), which enalls that ¢ If
¢ any perfon ot perfons fhall wilfully and malicicufly fhoot
*¢ 2tany perfon in any dwelling-houfe or other place; or
*¢ fhall forcibly refcue any perfon being lawfully in cuftody
* of any officer or other perfon for fuch offence; ot if any
¢ perfon or perfons {hall by gift or promife of money or
‘¢ other reward procure any fubjeét to join him or them
¢ in any fuch unlawful aét ; every perfon fo offending, being
¢ thereof lawfully convitted, fhall be adjudged guilty of
‘¢ felony, and fuffer death without benefit of clergy.” (a)

In the conftruftion of this branch of the a& it has been
holden that the offence under confideration has no relation
to the preceding part of the claufe, confining the defcription
of the offenders therein mentioned to ¢ perfons armed, &ec.
and having their faces blacked or being otherwife difguifed.”
And Arnold was convicted thereon for fhooting at Lord
Onilow, though he had not his face blacked nor was other-
wile difguifed at the time ; and this was approved of by all
the judges.

-

Malice is an effential ingredient in this offence; and in
order to bring the cafe within the ftatate, it muft be fuch a
fhooting at another, as if death had enfued the hemicide
would have bzen murder. It follows that neither an acci-
dental thooting, which is neither wilful nor malicious, nor
a thooting in the intemperance of paffion, npon fuch a pro-
vocatien as would in law reduce the homicide to man{laugh-
ter, are within the meaning of the ftacute.

Though it be not neceflary that any evil confequence
thould enfue, yet the fBooting at muft be with a gun or other
inflrument, [o loaded a2s to create danger to the party.aimed
at, the probable confequence of which would be to kill or

maim him; and it muft be levelled of him. And thereforg

where Cook 2 landlord had diftrained for rent, and put a
man in poffeffion ; and coming in the night to fee the man,
the prifoner his tenaat attacked-him and wounded him with
{2} Sce allo the claufes toaching the furrender of fach ofienders, on proclama-

tion for that purpele, 1t Lgriery, (e}
a fword

s
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a fword in revenge for the diftrefs ; and Cooke making his
efcape in the dark by a different way from what he had
entered the premiles, the prifoner finding he was gone, and
not knowing where, fired a gun towards the place where
Cooke had entered, which was in a different direftion from
the way he was then going; the court direQted an ac-
quittal,

This ftatute at once creating a new fclony and making it

capital, it muft be fo with all its confequences, ‘and there-,

fore the rule of law attaches, that every perfon prefent,
aiding and afhifting, muft be a principal in the {econd degree.
John Granger and fix other coal-heavers were indited upon
this ftatate, for that they with certain guns loaded, &c.
felonioufly did wilfully and malicioufly thoot at one John
Green, he then being in his dwelling-houfe, &c. Four of
the prifoners fired at Green through the windows of his
houfe: the other three were prefent when their compa-
nions fired, but ufed no firc-arms themfelves. But all were
aflembled in a tumulrzous manner before Green’s houfe,
which they attacked ; he having rendered himfelf obnoxious
to them by being concerned in carrying into execution an

" at of parliament for the regulation of the wages of coal-

heavers. They were all found guilty and executed; the
judges being of opinion, -upon reference to them, that the
above mentioned rule of law attached upon this cafe; that
the offence was joint and feveral ; and that one indidtment
was {ufficient againft all.

Giblon and two others were indicted on the ftatute, for
that they with a loaded piftol, &ec. did wilfully, malicionfly,
and felonioufly thoot at John Hardwood, &c. Gibfon was
found guilty, and the other two acquitted. It was objefled
that three could not be guilty of the fame aét of fhooting,
and that the indiékment charging the at to have been done
by three, one only could not be conviGted. The judges did
not determine this cafe, the prifoner having been. convicted
of another capital offence at the fame time. But at the con-
ference upon it in Eafter term 1785, Gould J. mentioned
the above cafe of the coal-heavers as in point: and Eyre B.
faid that feveral might be gailty of the fame a of fhoot-

L § ing
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ing, as if a fring were tied to the trigger and they alf
pulled it.

Fipally in Wells’ cafe the indictment charged that the
prifloner and divers other$ unknown did with 2 loaded gun,
&c. unlawfully, wilfully, malicioufly, and felonioufly fhoot
at one Tames Paxton. And the fecond count charged that
a perfon unknown wilfully, &c. fhot ac J. P, and that the
prifoner unlawfully, wilfully, malicioufly, and felonioudly,
was prefent, aiding, and abetting the aforefaid perfon, &c.
and concluded that fo the prifoner, the felony laft above
mentioned, in manner and form laft aforefaid, unlawfully,
&c. did do and commit, and each of them did do and com-
mit, &c. It appeared that a center-bit, an iron crow, a
dark lantern, and a brace of piftols having been found hid
in Mr. M<Ullock’s cart-houfe at Charlton in Kent, Paxton
with fome othets armed had been fet to watch there. On
the fame night the prifoner and feveral others came to the
{pot, and being challenged to ftop. by thofe who were fet
to watch, a conflift enfued, in the courle of which feveral
fhots were fired, one of which was levelled at Paxton by
one of the gang, though probably not by the prifoner him-
felf, as he was {ecn coming over a fence near Paxton at the
fame time; The marks of bullets were afterwards feen in
the boards of an adjoining cuthoufe, in the dire@ion in
which the gun was fired at Faxton. Mr. Juftice Afhhurit,
before whom th, prifoner was tried, told the jury that if
they were of opinion that the prifoner and the other men
were in a confederacy together to make an attack upon Mr:
M¢Ullock’s houlz, and came armed with an intention to
oppofe all refiftance; and that in the profecution of that
purpole the prifoner or any of bis afficiates fhot at the profe~
cutor, then they fhould find the prifoner guilty; if not,
they thould acquit him. The jury having found him guilty ;
upon reference to the judges, they were all of opinion that
the dire@ion was right and the conviltion proper: and that
the coal-heavers’ cafe was good law.

The inditment muft purfue the words of the adt, and
charge the offence to have been done ¢ wilfilly and malie
“ cioufly” as well as felomioufly. In Davies® cafe, it was laid

to
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to be done ¢ unlawfully, malicioufly, and felonioufly,”
emitting wilfully; and held ill by a majority of the judges;
who confidered the words * wilfully and malicioufly” as in
part defcriptive of the offence created by the ftatute; and
that they were bound by former precedents (s) in analogous
cafes, however the fenfe and legal impott of the words might
be the fame.

The ftacute fays « if any perfon fhall fhoot at any perfon
in any dwelling-houfe or other place.” Count Duroure was
indited on the adt for fhooting at H. Sandon in the dwell-
ing-houfe of Fames Brewer and Fohn Sandy ; and it appeared
that the names of the owners were Jobu Brewer and Fames
Sandy. ‘This was ruled to be a fatal variance; for though
it was faid not to be neceflary to ftate the fa&t to have hap-
pened in any perfon’s houfe, the words of the alt being
¢ in any dwelling-houfe or other place;” yet fuch a falt
having been averred, it muft be proved as laid. However
the fame fort of averment has fnce been ruled not to be
immaterial in profecutions for robbery, clergy being oulted
in all cafes. And in Harris' cafe, on an indi€tment on this
adt, an objetion, that the prifoner having fired at the
party within his own houfe, was not within the meaning of
the alt, was over-ruled.

Tt is aifo emaQted by the fame Ratute (f. 14.} that the
offences therein defcribed may be  tried and determined
* in any county in England, in fuch manner and form as
s¢ if the falt had been therein committed.” But no attainder
thereon fhall work corsuption of bload, lofs of dower, or
forfeiture. This option has been ruled to extend to private
profecutors : but it behoves all fuch to recolledt that this
right is not to be exercifed for the purpofes of injuftice and
oppreflion, the words of the a& being for the better and more
impartial trial, e,

Affault with intent to rob.

Another offence falling within the prefent clafs is that of
affaulting another with intent to rob him, which at common
law was only punithable as a mifdemeanor ; though by fome

it
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it had been confidered as felony, upon the miftaken maxim
that voluntas reputabatur pro fa@o. But now by the itat,
7 Geo. 2. c. 21. for the more effeCtually preventing fuch
endeavours it is enaéted, * That if any perfon or perfons
¢ fhall, with any offenfive () weapon or infirament, un-
 lawfully and malicionfly affaulr; or fhall, by menaces, or
“in or by any forcible or violent manner, demand auy
money, goods, or chattels, of or from any other perfon
or perfons; with a felonious intent to rob or commit rob-
bery upon fuch perfon or perfons; that then and in every
fuch cafe, all and every fuch perfon and perfons fo
 offending, being thereof lawfully convi@ed, fhall be
 adjudged guilty of felony, and be liable to be tranf{ported,
“ as in cafes of felony. And the courts by and before
¢“ whom ke, fhe, or they fhall be tried and convited fhall
¢ have pawer of traniporting fuch offenders for feven years,
“ upon the like terms and conditions, aond by the fame ways
¢ and means, and in like manner as other felons may be
tranfported to any of the colonies in America by any law
“ now in being.”

By f. 2. « If any fuch offender brezk gaol, or efcape be-
fore fuch tranfportation, or fhall return into any part of
¢ Great Britain or Ireland before the expiration of the faid
¢t {even years, &c. contrary to the intent and meaning of the
att; every perfon {obreaking gaol, efcaping, or returning,
¢ &e. being thereof lawfully convi€ted, fhall fuffer death as
« felons without benefit of clergy.” :

&
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As to what fhall be confidered as a fufficient demand of
money, 8¢. and how far that is neceffary: Peter Parfait
was indicted on this flatute for affaalting Thomas Whefton
on the highway with a piftol, with intent to rob him.
Upon evidence it appeared that the defendant did_not make
any demand, or morion or offer to demand the prifoner’s
money, but only held a piftol in his hand towards the pri-
foner, who was 2 coachman and on his box, and bid him
ftop. By Lord C. J. Willes ; 2 man who is dumb may mazke
a demand of moaey, asif he flop a perfon on the bighway

() As towhar tsfl ke confidered a5 an ofonfive weapon, vide tit. Offcnces re-
luiieg 1o the Cufemy and Exifes

with

Aj&z:fw
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with a piftel, and put his hat or hand into the cavriage, or ¢y vt § e
the like  bur in this cafe as the prifoner only hel-t a plitol Wikinems o ros.

at the coschman, bie faid nuthing to him but ¢ ftop;” that
was no demand of his money as the azit roquires, and rhers.
torc 1t was not wathin the 4t: and Chopget J. accordi-g,
the prifonér was acquirted by the direction of the court,
without entering into s defence.

1 cannot forbear cbizrving vpon the note of the above
cafe, (the accuracy of which T much douht) that it may
Teem to countenance an opinion that it was not barely fuff-
cient in order to Bﬁ.!g an off:xder within the aék that he
fhould make an affault upon another with a felonfous intent
to rob him, but that he fh ald alfu make a demand of his
money, &:. though it was admitted thas furh demand need
not be by words, but might be collefted from the aéts of the
party. Now the words of the aét are in the disjundive,
that if any perfon with any offenfive weapon, &c. fhall
aflault, or fhul by menace in or by any forcible or viclent
manner demand any money, &c. of or fiom any other per-
fon, with a _felonious intent to vob, &5:.  Upon this I conceive
ihe jury are to decide with what intent the affault or deisand

~ was made; and if they find that the defendant affiulted the

profecutor with a felonious intent to rob him, it brings the
cafe exprefsly within the words as well as {pirit of the act.
But even if it were otherwife, yet, with great deference to
the opinion fuppofed to have been delivered in the above
cafe, the fadt of fopping another on the highway by pre-
fenting a piftol at his breaft is, if uncxplained by other cir-
cumftances, fufficient evidence of a demand of money to be
left to the jury: the unfortunate fufferer underftands the
language but too well : and why muft. courts of juftice be
fuppofed ignorant of that which common cxperience makes
notorious to all men. There is however unother cafe in
print, which, when the sircumftances of it and the true point
in judgment arc confidered, will perhaps ferve to explain the
former one. William Thomas was indifted on this ftatuee
before Mr. J. Athhurft, for malicioufly and felonioutly
aflaulting one John Lowe on the highway with a pittol, witn
a fclonious intent to rob him. It appeared that as the pro-
fcoutor was travelling in a chaife in the evening, the prifoner

Ee after
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after following it fome time prefented a piftol at the poft«
boy and bid him ftop, making ufe at the fame time of many
violent oaths, but not making any demand of money. The
carriage was immediately ftopped, and the prifoner turned
towards it, but perceiving that he was pur{ued, he immedi-
ately rode away without doing or faying any thing to Mr.
Lowe who was in the chaife, and he was foon after taken.
Upon this indi@ment the court dire@ted the jury that the
evidence was not fuflicient; for the charge was not for an
affault with intent to rob the poftilion, but for an affault on
Mr. Lowe with intent to rob him; of which there was no
evidence: he was thercfore acquitted: and at the fame
feffions was tried upon another indi€ment for an affault on
B. Dring the poft-boy withintent to rob him. But the fame
evidence being given, the court obferved that it was very
clear that the prifoner did not mean to rob the peft-boy; for
when he prefented the piftol to him and bid him flop, he
made no demand on him, but went up to the perfon in the
chaife. The true point therefore which is to be colleCted
from thefe cafes is, that it muft appear that the affanlt was
made upon the perfon again{t whom the felonious intent is
direfted ; which perhaps may be agreeable to the ftriék con-
firution of the ftatute, which has the word of reference
fuch. The truth of the cafe to be colletted from the circum-
ftances appears to have heen, that the aétual affault was upon
the poft-boy, but the intent was to rob the perfon in the
catriage 3 for as foon as the poft-boy {topped, the prifoner
turned from him towards the chaife. It does net appear
whether he afterwards advanced towards Mr. Lowe in fuch
a manner as to ameunt to an implied affault upon his perfon:
it may rather be colle€ted that he was interrupted before he
had time to advance. Thefe obfervations may ferve to ex~
plain the opinion given in Parfait’s cafe, where it may be
remembered that the profecutor was a coschman, and the
charge was for affaulting with intent to rob bim. But other
cafes which occurred foon after the laft have put the con-
firuftion of the a& in this refpect out of doubt. Trufty and
Howard were indicted for a felonious affanlt on John Halfe,
with a certain offenfive weapon called a piftol, with a feloni-

ous intent to rob him. On evidence it appeared that the
' prifoners

Affaults

{With felonious, malicious, or urlawful Intent, '),

prifoners ruthed out of the hedge on the profecutor, who was
the driver of a returned chaife, as he was pafling along the
road ; and one of them prelenting a piftol to him bid him
flop, which the boy did, but called out for affitance to fome
perfons whom he had met jull before.  On this one of the
prifoners threatened to blow his brains out if he called out
any more 3 which the profecutor neverthelefs continued to
do ; and prefently he obtained afliftance and took the men,
who had made no demand of money. They were convitted
and tranfported. The following cafes, which turned on the
form of the indiftment, underwent {ull confideration, and
ferve alfo to explain the true nature of the ofences defcribed
in the afl.

The indi¢tment in the eafe of Jack{on and Randall charged
that the prifoners unlawfully, malicioufly, and felonioully
made an affault on A. Gillefpie, and him the faid A.G. uo-
lawfully and maliciouily did menace, by menacing to blow
his brains out, with a felonious intent the monies of the faid
A. G. from his perfon and againlt his will felontoully to
fteal, take, and carry away, againft the ftatute, &c. The
Recorder thought the indi€tment defetive; for that it was
neceflary in the terms of the adt either to charge that the
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affault was made with an offenfive weapon, or that money, &¢. fnfve weapen

was demanded § {neither of which were ftated here ;) though
it was not neceffary to charge both. The fa& turned o t
to be, that the two prifoners and another man, in the night,
{uddenly laid hold of the profecutor at the end of Craig's
Ceurt, and bid him not to {ay 2 word or they would blow
his brains out; but while one of them was {earching in his
own pocket, (probably for an iron bar, which was {oon after
let drop by one of them,} but before any demand atuaily
made or any weapon produced, the profecutor made refift~
ance, and by the help of a watchman fecured two of them,
and the other who ran away was afterwards taken. Afrer
conviction, the queftion was referved for the opinion of the
Judges, whether the indi€tment in deferibing the manner in
which the offence was committed muft rot necefiarily ftate
cither that the afiaolt was made with an gffenfive weapon with

a felonious intent to rob, &e. or that by menaces, or, in or by
‘Eez a forcible

quith intent 10
roby &e. or that
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a forcible or violent manner a demand of money, £9c. was made

with a felmious intent, &r., the words of the a&t being
throughout in the ¢isjunflive. The opinion of the Judges
was afterwards delivered, that the indi@ment was infufh-
cient in not having ftated that the affault was made with an
offenfive weapon, or that any demand was made, &c.

So in Remnant’s cafe, where he was committed for that
with force and arms he made an affanlt on the profecutor
with ntent felonioufly to fteal, take, and carry away from
bis perfon, &c. ‘This not being a charge of any offence within
the ftatute, the court bailed him.

In Pegge’s cafe the indiéiment charged, that the prifoner
with a certainn offentive weapon or infiroment called a fticlk
in and upon J. R. felonioufly did make an affault, and did
then and there in a forcible and violent manner felonioufly
demand the goods, &c. of bim the faid J. R. with 2 feloni-
ous intent to rob him, &c, and his goods, &c. from his per~
fon and againft his will felonioufly to fteal, take, and carry
away, againit the ftatute, &c. The falt was clearly proved,
that the prifoner meeting the profecutor in the highway held
up 2 large club to him and bid him ¢ ftand and deliver;”
but being reGfted afterwards ran away. The prifoner was
found guilty. But the words of the {tatute not being pur-
fued .n that parr of the indiétmentwhich charged the prifoner
with affuuiting the profecutor with an offenfive weapon, the
inditment, not laying i to be done unlzwvfully and maliciouf
Jy, which according to a late determination of Davis’s cafe
on the Black A& feemed neceffary, judgment was refpited
till the opinion of the Judges could be taken, which was
done in Trin. term 1789, when the convi@tion was holden
right; the a&t being in the disjun&ive; and an offence
within the ftatute being well laid in the latier part of the
inditment, without the woids unlawfully and malicioudy:
It fems therefore admitted in the above cale, that where
the affault is the only offence charged within the adl, it muit
be laid to be done unlarwfully and malicioufly as well as feloe
nioufly:

8o the intent to rob muft be alleged ; and therefore where
the indi€lment only charged that the prifoner with force and
arms, i, €. with a certain offenfive weapon; &c: anlawfully;

¢ malicicudly,

Affaults
(With felonious, malicious, or unlawfil Intent, t9.).

malicioufly, and felonioully made an affault on W. the pro-
fecutor <€ witls a felonious intent the goods, chattels, and
monies of the faid W. from the perfon and againft the will
of the f2id 'W. ther and there felonioudly to fteal, take, and
carry away;” the court held that this was oot a fufficient
defeription of the offence within the ftatute; namely, an at=
tempt to rob, which always includes force and violence.
Therefore the prifoner was difcharged from this indi@ment,
and a new one preferred againft him, alleging the affault to
be ¢ with a felonious intent the monies of the faid W. from
the perfon and againft the will of the faid W. then and there
felonioufly and wident/y to fteal, take, and carry away, &c.*’
on which indi€tment he was convicted.

As to the defeription of the weapon ufed, this follows the
fame rule as in the cafe of homicide. Sharwin was indiGted
for having, with force and arms, with a certain offenfive
weapon called a wooden ftaff, unlawfully, malicioufly, and
felonioufly made an affault on J. Gough, with a felonicus
intent to rob him; againft the ftatute, &c. It appeared
that while Gough and one Jenkinfon were riding together

. in the hiéhway, Gough received a violent blow from a great

flone which was thrown by the prifoner from- the hedge.
Going towards the fpot fromwhence theyfaw the prifoner run-
ning acrofs the field, and following him, Gough afked himhow
he could be {uch a villain as to throw the ftone; on which
the prifoner threatened Gough, and ran to and ftruck him vio-
lently with a ftaff, till at length he was overcome and fecured.
The prifoner’s face was blacked, and he denied his name 5 but
on being queltioned afterwards as to bis motive, he faid he
was very poor, and wanted half-a-guinea to pay his brewer.
Hg did nor afk for money or goods. After conviltion the

~ queltion was {ubmitted 10 the Judges, whether this evidence

were fufficient to maintain the charge in the indi€tment ?
In Michzelmas term following, (ten Judges being prefent,) all

~ held the conviction proper: for here the weapon laid in the

indiCtment and the weapon proved produce the {ame fort of
mifchicf, namely, by blows and braifes; and this defcrip-
tion would have been fufficient upon an indimeni for
wurder, '

Ee3 Fith
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With refpeé to affaults upon revenue officers in the exe-
cution of their duty, or on account thercof, the offence is fo
intimately blended with other ¢ offences relating to the
cuftoms and excife,” that it will be more conveniently con-
fidered under that head.

As to aflaults on perfons wrecked. By ftat. 26 Geo. 2.
c. 19. ¢ If any perfen er perfons fhall beat, or wound,
¢ with intent to kil or deftroy, or {hall otherwife wilfully
s obftruct the efcape of any perfon endeavouriug to fave his
¢ or her life from fuch (viz. any fhip or veflfel of his ma-
¢ jefty’s fubjelts or others, which fhall be in diftrefs, or
¢ which fhall be wrecked, foft, ftranded, or caft cn fhore,
“ in any part of his majefty’s dominions) fbip or veilel, or
¢ the wreck thereof ; fuch perfon or perfons fo offending
< fhall be deemed guilty of felony, and being lawfully con-
¢ vilted théreof fhall {fuffer death without benefit of clergy.”

By {. 11. of the fame adt, « If any fheriff or his deputy,
L ju&icc of the peace, mayor, or other magiftrate, coroner,
< Jord of a manor, commiflioner of the land-tax, chief or
% petty conitable, or other peace officer, or any cuftom-houfe
% or excile officer, or other perfon lawfully authorifed, fhall
¢ be affaulted beaten and wounded, for or on account of the
¢ exercife of his or their duty, in or concerning the falvage
¢ or prefervation of any fhip or veflel in diftrefs, or of any
¢ thip or veffel, goods or effedls, firanded, wrecked, or caft
“ on (hore, or lying under water, in any of his majefty’s do-
“ minions; then any perfon or perfons fo affaulting beating
 and wounding, thall upon trial and conviion, by indi&t-
¢ ment at the aflizes or general gaol delivery or at the quarter
¢ feflions for the county, riding, or divifion, where fuch
¢ offence fhall be committed, be tran{ported for feven years
“ to fome of his majefty’s colonies in America; and fhall
¢ be fubjecl to fuch fubfequent punithment in cafe of return
¢¢ before that time as other perfons under fentence of tran-
¢¢ {portation are by the law fubjefled unto.”

-

By the flat. 22 & 23 Car. 2. c. 11. {. . for the fuppreffion
of piracy, itis enalled, that * if any mariner fhall lay violent
¢ hands on his commander, whereby to hinder him from

' ¢ fighting

Affaults 423
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% Hghting in defence of his fhip and goods committed to ch. Vil § 16
¢¢ his truft ; he thall fuffer death as a felon.” The flat. 11 ?(’::;:ﬁgf‘-
and 12 W. 3. ¢. 7. f. 9. more fully enalts that  any per-
# fon” guilty of that offence < fhall be adjudged to be a
¢ pirate felon and robber, and being convited théreof, ac-
¢ cording to the dire€tions of that all, fhall {uffer death,

¢ and lofs of lands goods and chatiels as pirares,” &c.

By ftat. 9 Ann. c. 15. [. 8. for preventing quarrels on ¢y,

account of gaming, ¢ In cafe any perfon or perfons what- Al on a-cunt
s foever fhall affault and beat, or challenge or provoke to ¥ &% Ge
s fight any other perfon or perfons whatfoever, upon ac-
% count of any money won by gaming playing or betting at
¢ any of the games aforefaid, (i.e. by f.1. at cards, dice,
« gables, tennis, bowls, or other game or games whatloever);
# fuch perfon or perfons affaulting, &c. or challenging, &c.
¢ ypon the acconat aforefaid fhall, being thereof convitted
¢ ypon an indiCtment ar information, forfeir all his goods
¢ chattels and perfonal eftate whatfoever, and be imprifoned
¢ in the common gaol of the county where fuch conviltion
¢ fhal] be had for two years.” o

On an indiétment againft Randal and others upon this Rex v, Readsi
ftatute, for affaulting the profecutor on account of money FeTer o
won at gaming, the latter proved that he had been gaming 1787
with the defendants, and having loft his money to them, they
had propofed breaking up and going away, but that he ob-
jetted to it and wanted them to play on, faying that they
had won his money, and would give him no opportunity of
recovering it back; upon which they had committed the
affavit. Buller J. was of opinion that the game being over
before the affantt began, the aflault could not be f{aid to bave
arifen out of the game, but from what the profe¢utor had
faid to the defendants. And that it was neceflary in order
to bring a cale within the ftacute, that the aflawlt fhould
arife out of the play and during the time of playing: but
that here the play was over, and the difpute Liad arifen from
the profecutor’s own words: and therefore he directed tie
jury to acquit them of the charge,

-
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By .6 G. 1. « If any perfon or perfons fhall at any time
% wilfully and malicioufly affault any perfon or perfons in the
¢ public fireets or highways with an intent to tear, fpoil, cut,
“ burn, or deface, and thall tear, (poil, cut, burn, or deface
¢¢ the garments or cloaths of {uch perfon or perfons; every
¢ fuch offender, being thercof lawfully convicted, fhall be
 adjudged guilty of felony and liable to the pains and pe-
“ nalties thereof ; and the courts by and before whom he
¢ ihe or they thall be tried thall have power of tranfporting
¢ fuch felop =ad felons for feven years, on the like terms
* and conditions as are mentioned in this a& and the ftat,
# 4Geo. 1. c.11.”

This ftatute was occafioned by the infolence of certain
weavers and others,who upon the introdution of fome Indian
fathions prejudicial ro their own manufalures made it a
praflice to defice them, either by open outrage, or by pri-
wily cutting or calting aqua fortis in the fireets upon fuch
as wore them,

The affanlt mufl be made with the intention defcribed in
the act: therefore where the dire@ intention of the party
affanlting was to wound the wearer, although in fo doing
the cloaths muft bave been and were in fa&l cut, it is no
offence within this ftatute. This was ruled by a confider-
able majority of the Judges to whom the matter was referred,
in Reawick Williams’s cafe, who was convited on this fla-
tute; a cafe of the moft brutal malignity ; where the prie
foner attuated by fome horrible and indefcribable motive,
without the Imalleft provocation ot even refentment againft
the unhappy fufferer, affaulted a lady of the name of Porter
in the fireets of London, and gave her a violent blow over
the hip with fome fharp inftrument, which cut through her
cloati.s, making a rent of two feet and more, and wounded
her very feverely. Buller J., who thought the cafe came
within the flatote, relied on the authority of Coke and
Woodburn’s cafe. He confidered that the intent of the
prifoner was to wound the party by cutting through her
cloaths ; and therefore that. he muft have inteaded to cut her
cloaths; and the jury, whofe fole province it was to find the
inteat, had exprefsly fo fonnd it. ‘Lhe majority who thought

otherwife
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ptherwife held that in order to bring a cafe within the cn. vinn, §18.
28, the primary intention of the prifoner maft be to tear or ”: ;:,"Z':;:; by
deface, &c. the cloaths. The judgment however in that cafe 2 -
turned ultimately upon a defeét in the form of the indi@l-
meat, which charged, that the prifoner on the 18th January,
30 Gro. 3. at the parifh of St. James, &c. wilfully, malici-
oully, and felonioufly-did make an affault on A, P. with in-
tent wilfully and malicioufly to tear, fpoil, cut and deface
her garments, cloaths, &¢. And that the aid priloner on
the fmid 18th Fanuary, &fc. at the patith aforefaid, &s. did
willully, &e¢. tear, &c. certain garments, &c, of the faid A. P,
to wit, a (lk gown, &c. which fhe then had and wore on her
perfon, againft the form of the ftatute, &c. Al the Judges
prefent agreed that the indi@ment was ifl for want of an
allegation that the cloaths were cut oz the fame time that the
aflault was made with intent to cut them; the words zhen

. ¥ide Buckles's
and there not being added. It was not enough to charge cate, Dy. 65.
that the cloaths were cut on 2ke fame day that the afault was P Francen
made, which was all that the indi@ment affumed to do, o e

By flat. 36 Geo. 3. ¢.9. “ An at to prevent obftruc- §19.

% tions to che frec paffage of grain within the kingdom.” ﬁf:‘a‘;ﬁg‘
¢ If any perfon or perfons fhall wilfully and malicioufly the free faflage

¢ beat, wound, or ufe any other violence to or upon any g:f}:':'lm .

# perfon or perfons, with intent to deter or hinder him or Mal-cious Mif-

*¢ them from buying of corn or grain in any market or :”’9“ 36G. 3.
“ other place within this kingdom; or unlawfully beat or

 wound the driver of any waggon, cart, or other carrisge

or horfe, loaded with wheat, flour, meal, malt, orother

grain, with intent to ftop fuch wheat, &c. every and all

¢ fuch perfon or perfons being thereof lawfully convidted

“ before any two or more juftices of the peace of the

¢ county, &c, wherein fuch offence fhall be commirted

¢ or before the juftices of peace in open feffions, thali be

¢ fent to the common gaol or hoafe of correflion, there to

¢ continue 2nd be kept to hard Iabour not lefs than one nor

“ exceeding three months. And every perfon fo offending ad ofince feleny,
“ afecond time, and being thercof lawfully convicted, fhall }:f}::z‘;’::f”
¥ be adjudged guilty of felony, and be tranfported for feven

€ ycars, in like manner as other felons are diredted to be

L 14 by
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Affanlts
(With_felinious, malicions, or unlawful Intent, c.).

« by law. And if any fuch offender, fo tranfported, fhall
¢ yeturn intu this kingdom before the expiration of the
¢ faid feven years, he or fhe fhall fuffer death as a felon,
¢ without benefit of elergy.” Baving the corruption of
blood and lofs of dower.

The f2me provifions were before enafted by the {tar.
11 Geo. 2. ¢.22. ftill in force ; with this addition, that for
the firft offence the juitices were alfo direfted to adjudge
the offender to be publicly whipped by the keeper of the
gaol or houfe of correftien in fuch city, market-town, or
fea-pott, in or near which the offence was committed, on
the £t convenient market-day, at the market-crofs or
place, between the hours of 11 and 2. In both the flatutes
there is a proyifion, ¢ That no perfon punithed for any
s offence by virtue thereof {hall be punifhed for the fame
e offence by virtue of any other law or ftatute.” But by
the ftat. 36 Geo. 3. it is provided, ¢ that nathing therein
« contained fhall be deemed to abridge or take away any
« provifion already made by law or any part thercof, for
s¢ the fuppreffion or punifhment of any offence mentioned
% in the at.”

By ftat. 12 Geo. 1. ¢, 34. £. 6. ¢ If any perfon or per-
 fons (hall affault or abufe any mafter woolcomber or
# mafler weaver, ar other perfon concerned in any of the
& woollcn manufatures of this kingdom, whereby any fuch
¢ mafter or other perfon fhall receive any bodily hurt for
¢ not complying with, or not couforming, or not fubmit
« ting to any fuch illegal by-laws, ordinances, rules, or
¢ orders aforefaid ;” (that is, as appears by f. 1. all con-
trafls, covenants, or agreements, and al by-l_aws, ordinances,
rules, or orders, in unlawful clubs and focieties, entered
into by perfons brought up in, profefing, ufing, or exer-
ciling the art and myftery of a woolcomber or weaver, or
journeyman woolcomber or journeyman weaver in this king=
dom, for regulating the faid trade or myftery, or for regu-
Jating or fettling the price of goods, or for advancing their
wages, or [or leflening their ufual hours of work;) « every
+ perfun fo knowingly and wilfully offending in the premifes,

s being thereof lawfully convited, upon any indi@ment
LI )

ko ek

g

Affaults
(With felonious, malicious, or unlawful Intent, &¢.).

# to be found within twelve calendar months next after any
¢ fuch offence committed, fhall be adjudged guilty of
¢ felony, and fhall be tranfported for feven years to one of
* the colonies or plantations in America, in fuch manner,
¢ &c. and under fuch pains and penalties as felons in other
¢ cafes are by law to be tranfported.”
By {. 8. the like provifions are extended to ¢ combers of
#¢ jerfey and wool, frame-work knitters, and weavers or
¢ makers of ftockings, and to all perfons whatfoever em-
¢ ployed or concerned in any of thé faid manunfadtures,”
&e.
For other offences of a fimilar nature, I muft refer to the
title pf Malicious Mifchief, 8c. ' -
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CHAP. IX,

FALSE IMPRISONMENT AND KIDNAR-
PING.

WO

1. Falfe Imprifsnment at Common Law. - §y
Arrelt of Ambaffaders, 8&¢. declared illegal by 7 Ann.
¢. 12.; inguirable before a particular tribunal, j2

2. Kidnapping, or the ftealing and carrying away of any

Perfon, agreat Mifdemeanor at Common Law  §3
When done in the Northeris Counties for the fake of

Ranfom or Plunder, made Felony without Clergy by
ftat. 43 Eliz. c.13. ik

Sending the Pasty abroad only a Mifdemeanor at Com~
mon Law, - - - - §4

Punithable by Habeas Corpus AQ with goo £ Damages,
to be recovered, and by the Penalties of a Premu-
nire, and Ipcapacity to hold Office, or receive a
Pardon for it.’ - - - ib.

Mafters of Ships wilfully leaving Perfons on Shore in
foreign Countries fhall fuffer 3 Months Imprifon-
ment by ftat. 11 & 12 W, 3. ¢ 7. - &5

Falfe Imprifonment.

. WHAT has been faid before refpecting common affaults
:‘ ";5:‘_ imprifo~ and batteries will fuffice alfo to excufe the brevity of
this chapter. The fubjelt of falfe imprifonment is amply
 difcuficd in books treating of the’ civil redrefs of the party
?‘“Ei';:z}l;’::" injured, which are in common ufe. In one of thefe it is
Abr, 569+ defcribed to be every teftraint of a man’s liberty under the
cuftody of another, cither in a gaol, houfe, ftocks, or in the
ftreet, whenever it is done without a proper authority.
‘Whatever is a legal juftification of the imprifonment, may
be given in evidence under the general iffue, upon an indi&t-
ment; 3s in the cafe of an affaulr : and the punithment for

this offence is as in the cafe of other mifdemeanors.
There

S — e
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"There is one fpecics of arreft by legal procefs, however Cb.IX. s,
gegular in the frame of it,, which on account of the high !‘4‘:{%‘“ c
fntereft of the pation in the confequences, has been declared wmm——emms
to be illegal, and confequently the parsies concerned are § 2.
guilty of falle imprifonment; and that is the arrcft of g‘f;";;?_“
foreign ambaffadors. The ftat. 7 Anm. c. £2. declaresy . poq, o120
« that all writs and procefles fued or profecuted, whereby
« the perfon of any ambaffador or other public minilter of
w any foreign prince or ftate, authorized and reccived as
« fuch by ber majefty, &c. or the domeftic or domeftic
¥ {ervant of any fuch ambaffador or other public minifter,
¢ may be arrefted or imprifoned, or his or their goods or
% chattels feized, Sc. fhall be null and void to all intents
¢ and purpofes.” And by f. 4. «In cale any perfon or
% perfons fuc forth or profecate any fuch writ or procels,

% fuch perfon and perfors, and all attornies and felicitors,
« profecuting and foliciting in fuch cafe, and all officers
e exccuting any fuch writ or procefs, being thereof con-
« yicted by the confeflion of the party, or by the ocath of
¢ gne or more credible witneffes, before the Lotd Chan-
« cellor, or Lord Keeper of the Great Seal, the chief
« juftices of B. R. and C. B., or any two of them, fhall be
&« deemed violators of the laws of nations, and difturbers of
% the public repofe ; and thall fuffer fuch pains, penalties,
% and corporal punithment as the faid Lord Chancellor, &c.
 orany two of them fhall judge fit to be impofed and in-
¢ ficted” Sedk. 5. provides ¢ that no merchant or other
% trader within the bankrupt laws, who fhall put himfelf
« in the fervice of fuch ambaflador, &c. fhali take any
« benefit by the aft. ; and that no perfon fhall be procecded
¢ againft as having arrefted the fervant of an ambaffador or
« public minifter, by virtue of this ad, unlefs the name of
& fuch fervant be firft regiftered in the office of one of the
« principal fecretaries of ftate, and by him tranfmitted to
s« the fheriffs of London and Middlefex, &c. who fhall
¢ hang up the fame in fome public place in their offices,
¥s whereto all perfons may refort and take copics thereof
s« without fee or reward.” '

_ Kidnapping.

The moft aggravated fpecies of falfe imprifonment is the 3.
ftealing and carrying away, or fecreting of any perfon, fome- I,I:d'ﬁf;‘:;'::
tines called kidnapping, which is an offence at common Comb. ie

law,
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law, punifhable by fine; imprifonment, and pillory. Of
this nature is the offence pointed out by the ftat. 43 Eliz.
¢- 13. which reciting that many fubjeéts dwelling and in-
hibiting within the counties of Cumberland, Northumber-
Iand, Weftmoreland, and the bithoprick of Durham, had
been taken, {fome from their houfes, others in travelling, or
otherwife, and carried out of the fame counties, or to fome
other place within the fame, as prifonersy and cruelly treated
till they have been redeemed by grear ranfoms, &c. enacts,
¢ that whoever fhall without good and lawful warrant and
“ authority, take any of the queen’s fubje@s againft his or
their will, and carry them out of the fame counties, or
to any other place within any of the faid couutics,
or detain, force, or imprifon him or them as prifoners,
or againft his or their wills, to ranfom them, or to make
a prey or Ipoil of his or their perfon or goods, upon
*¢ deadly feud, or otherwife: or whoever fhall be privy,
¢ confenting, aiding, or afliling unto any fuch taking,
detaining, or carrying away, or procure the taking, de-
taining, or carrying away of any fuch perfon or perfons
 prifoners as aforefaid; and fhall be of any of the faid
¢ offences indicted and lawfully convified, or fhall ftand
¢ mute, or challenge peremptorily above 2o jurors before
¢ the juftices of affize, gaol delivery, oyer and terminer,
¢ or of the peace, within any of the faid counties, at fome of
¢ their geoeral feilions, &c. fhall be adjudged felons and
* {uffer death withour benefit of clergy, and fhall forfeit as
% in cafe of felony.”

[ 13

L
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The forcible abdudtion or ftealing and carrying away of
any perlon is greatly aggravated by fending them away from
their own country ioto another, properly called kidnapping ;
though the punifhment at common law is no more than
fine, imprifonment, and pillery. In every view it is an
offence of primary magnitude, and might well have been
fubftituted upon the roll of capital crimes in the place of
many others which are there to be found. By the habeas
corpus ak (f. 2.} * for preventing illegal imprifonments in
¢ prifons beyond feas,” it is enalted, ¢ That no fubjeét of
¢ this realm, who fhall be an inhabitant or refiant of this
% kingdom of England, dominion of Wales, or town of
% Berwick upon Tweed, fhall be fent prifoncr into Scotland,

# Jrcland,

ks ot

—
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Treland, Jerfey, Guernfey, Tangier, or into ports, gar-
< rifons, iflands, or places beyond the feas, which are or
< at any time hereafter fhall be within or without the do-
¢ minions of his majefty, his heirs or fucceflors; and that
s every fuch imprifonment is hereby enalled and adjudged
“ to be illegal; and that if any of the faid fubjecls (hail be
« [o imprifoned, every fuch perfon and petfons fo imprifoned,
« fhall and may, for every fuch imprifonment mainain, by

_ ¢ virtue of this a&, an altion or adtions of falle imprifon-

% ment, in any of his majefty’s courts of record, againft
t¢ the perfon or perfons by whom he or fhe fhall be fo com-
<« mitted, detained, imprifoned, fent prifon:r, or traniported,
¢ contrary to the true meaning of this a&, and zgamft all
& or any petfon or perfons that (hall frame, contrive, write,
¢t feal, or counterfign any warrant or writing for fuch com-
% mitment, detainer, imprifonment, ot tranfportation, or
s {hall be advifing, aiding, or affitting in the fame, or any of
#¢ them; and the plaintiff in every fuch altien fhall have
¢ judgment to recover his treble cofts, befides damages;
¢ which damages fo to be given thall not be Iefs than jool.;
& in which aftion no delay, {tdy, or ftop of proceeding by
¢ rule, order, or command, nor no injunétion, protection,
« or privilege whatfoever, nor any more than one imparl-
¢ ance, thall be allowed ; excepting fuch rule of the court
¢« wherein the aftion fhall depend, made in open court, as
¢ fhall be thought in juflice neceffary, for fpecial caufe to
« be exprefled in the faid rule. And the perfon or perfons
¢ who (hall knowingly frame, contrive, write, feal, or coun-
¢ terfign any warrant for fuch commitment, detainer, or
& tranfportation, or fhall {o commit, detain, imprifon, or
¢ traniport any perfon or perfons contrary to this act, or be
¢ any ways adviling, aiding, or afliting therein, being law-
¢ fully convifted thereof, (hall be difabled frony thenceforth
“¢ to bear any office of truft or proft withia the fuid realm
¢ of England, dominion of Wales, or town of Berwick-
« upon-Tweed, or any of the iflands, territories, or domini-
s¢ ons thereunto belonging ; and fhall incur and fuftein the
¢ pains, penalties, and forfeitures of 2 premunire, and be
¢ incapable of any pardon from the king, &c. of the {aid
¢ forfeitures, loflcs, or difabilitics, or any of them:” (with
an cxception, (amongf others,} of offenders fent to be t;icd

where

"

"
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where their offences were committed, and where they ought
to be tried). DBy f. 17. % No perfon fhall be fued or trou-
% bled for any offence againft the a&t, unlefs within :wo

¢ years after the offence commitred, in cafe the party grieved
¢ thall not be then in prifon; and if he fhall be in prifon
*¢ then within two years after the deceale of the perfon ime
% prifoned, or his or her delivery out of prifon, which fhall
¢ fieft happen.”

Allo by ftat. ;Y & 12 W. 3. o 7. f. 18, ¢ If any mafter
t of a merchant fhip or veflcl fliall doring his being abroad
“ force any man on thore, or wilfully leave him behind, in
¢ any of his majelty’s plantations or cHewhere, or fhall refufe
‘ to bring home with him again all fuch of the men whom
% he carried out with him, as are in a condition to teturn,
< when he thali be ready to proceed in his homeward-bound
‘ voyage; cvery fuch malter {hall, heing thereof legally
¢ convitted, fuffer three months imprifonment without baif
% or matnprize.”
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CHAP X

R A P E,

AND THE UNLAWFUL CARNAL KNOW-
LEDGE OF FEMALE CHILDREN.

1
i

e

Rape.

The carnal Knowledge of a Woman by Force and
againt her Will, - - - § 1.

How punifhable at common Law. k.
; How by Stat. 3 Ed. 1. ¢. 13. 13Ed. 1. fi. 1. c. 34,
i and 18 Eliz. ¢. 7. Felony without Ciesgy. #.
J

Abufe of Female Children under 10 Years of Age,
by carnal Knowledge,
Felony without Clergy by Stat. 18 Eliz. c. 4. .
Confent not material under that Statute. S §a.
If above 10 and under 12, carnal Knowledge with
Confent is a Mi{demeanor. #5. o
Carnal Knowledge, how proved. - - §3.
Attempt to ravifh, a Mifdemeanor., - - § 4-
Witnefs, where Party grieved is of tender Years. §5.
Cannot be heard withour Osth. .
Qu. Whether her Declarations recently after the Fadl,
confirmatory Evidence ? #4.
A Wife is competent to give Lvidence againft her

! Hufband for aiding another. = - § 6.
. What is proper collateral or confirmatory Evidence.  § 7.
Principals and dcceffaries. - - $ 8.
!

A Boy under 14 prefumed incapable. if.
So a Hufband cannot by Law be guilty of ravithing his
Wife, _
P But either may be charged for aiding others. ib.
There may be Acceffaries before and after. ib. ,
Indifiment and Appeal. - - §on
Appellant muft make freth ancovery and Purfuit. 35,
Muft profecute fpeedily. #. Muft not have con-
fented even after. #b. Such Confent punifhable by
Stat. 6 Ric. 2. & 1. 6. b
Fi Appeal

e e et .
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Appeal given by that Statute to Hutband, Father, or
next of Kin. - - - $9-
Form of the Cotnt. - - - $ 10,

It mull be rapuit : but qu. carnaliter cognovit, ib.
Appsal muft be contra formam Statuti. b
Qu. as to Indickment for Rape, /5. But certainly in
cafe of Indictments on Stat. 18 Eliz, .
Indi&ment on Stat. 18 Eliz. muft purfue the Words of
it. 2.
Hufband muft join in Appeal. i,
plez, &c. a good Plea. 5.
Count by next of Kin muft fhew in what Manner he
is fo. b,
Trial in proper County. . - - - § 1.
Parden maft fpecify the Offence. #.

Ne unques accou-

Rape, and the unlawful carnal Knowledge of
Female Children.

HESE offences of which I propofe to treat are blended
together in their nature, and are put on the fame foot

by ftatute: I fhall therefore confider, 1. The fiatutes re-
lating to the nature and punithment of thefe offences: and
herein, as to the age of confent of female children. 2. What
is carnal knowledge, or the evidentia fali. 3. Of the
teftimony of the party grieved when of tender years,

4. What collateral circumftances are material to be given

in evidence. 5. Of principals and acceffaries. 6. Of the
indi¢tment and appeal.

Dgﬁ'?'m: ’,f Rape is the unlawful carnal knowledge of a woman by
rape. force and againft her will. It was anciently a felovy and
;{:ﬁ :339:3 3. punifhed with death; in licw of which William I fubftituted
1Hak, 627, 5 caftration and the lofs of eyes: but that was done away by
choar € 30 7. the ftat. of Weftminfter 1. (3 Ed. 1. c. 13.} which enadls,
::l‘_"; ?:"" ¢ that none do ravith nor take away by force a2ny maiden
How puaifrable ¢ within age, {agreed on all hands to be twelve,) neither by
:;;m :::r, ¢ her own confent nor withont, nor any wife or maiden of
¢ full age, nor any other woman againft her will; and if

4¢ any do, at his fuit that will fue within forty days, the king

« fhall do common right: and if none commence his fuit

¢ within fosty days, the king fhall fue: and fuch as be

# found

Rape,

% found culpable thall have two years imprifonment, and
£ fine at the king’s picalure; and if they have not whereof,
¢ they thall be puniihed by longer imprifenment, according
¢ as the trefpafs requireth.” Soon after by the flat. of

- Weftminfter 2. rape was again made felony. It is pro-

——

¢ yided, that if a man do ravith 2 woman, married, maid,
¢« or other, where {he did not confent neither before nor
¢ after, he fhall have judgment of lifc and of member.
* And likewile where a man ravifheth 2 woman married,
t¢ lady, damltl, or other, with force (a), although fhe con-
¢ fent after, he fhall have fuch judgment as before faid,
* if he be atrainted at the king’s {uit; and there the king
«¢ fhall have the {uit.,”

Byit. 38 Eliz. c. 7. * If any perfon or perfons thall commit
“ or do any manner of felonious rape, and be found guilty by
¢ verdict, or be outlawed, or upon arraignment thall confels
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* the fame, they thall fuffer death and forfeit as in cales of -

¢ felony without benefit of clergy, And by ftat. 3 W. &
M. c. 9. £ 2. clergy is alfo taken away from fuch as
« ftand mute, or will not anfwer direétly to the felony, or

© * fhall chullenge peremptorily above twenty of the jury, or

% _fhall be outlawed thereupon.” Thefe ftatutes ouft clergy
in all cafes as well fiom the principals in rape in the frft
degree, namely, {uch as commit the fadl, as from principals
in the fecond degree,namely, thofe who are prefent, aiding and
affifting. In the cafe indeed of challenging more than the
proper number, the only confequence at this day is, that the
challenge (hall be over-ruled. But acceffaries before and
after in rape have their clergy,

Further, it having been doubted whether a rape could be
tommitted upon a female child under ten years of age, the
ftat. 18 Eliz. c. 7. f. 4., % for a plain declaration of the

. ¥ law,” enals, * that if any perfon thall unlawfully and

;o carazlly know and abufe any woman child under the age

A e A o, gk 7

¢ of ten years, every fuch unlawfal and carnal knowledge

{#) This diftinQ@ion between 2 rape and a rape by force appears to be founded

" bn a difference which once prevailed between what (in the old French faw) was
" talled the rapr and the wis/s  The ficft of thefc was only the fzdution of a ward

with intent to marry her, which was a mifdemeanor. ‘The wiof was what is now
waderitood by arape, aud was always a capitai offcnce, Barfington on the Statutes,
€h. 34 . 1394 '

Ffz ¢ fhall

1W.EM.c. g

2 Hale, 345+
1 Hale, 6334

Rape of children.
1 Hale, G304 1.
Dy. 303. b. Ma
13 & 14 Eliz.
it. i3 Eliz,
o7 g
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Rape,

¢ {hall be felony ; and the offender thereof being daly cone

¢ yicked fhall fuffer as a felon, without benefit of clergy.”

This laft-mentioned offence however is not properly
fpeaking a rape, which implies a carnal knowledge againft
the will of the party; but a felony created by this ftatute,
under which the confent or non-confent of the child, nnder
the age of ten years, is immaterial. Lord Hale indeed thinks
that if the child be above 10 and under 12, it is ftill rape,
though fhe confent; 12 being the age of confent of a female;
and becaufe the ftat. of Weltm. 1. c. 13. refers to that pe~
riod, as Lord Coke agrees. But the contrary opinion has in
general prevailed, and is even adopted by Lord Hale himfelf
in his Summary. And with this the later prallice accords.
For it is now holden, that if the child be above 10, it is not
a felonious vape unlefs it be againft her will and confent: and
in that cafe it remains a rape, though fhe afterwards con-
fented to the ravither. The age of 12 in a woman is indeed
the age of confenting to a marriage, and the period to which
the ftat. of Weftm. 1. ¢. 13. refers by the words, * within
¢ age.” But by that ftatute the deflowering a child above 10
years old and under 12, if with her own confent, is made enly
a mifdemeanor ; for the ftat. of Weftm. 2., which reftored
rape to the crime of felony, does not cxtcnd to this cafe :
and the ftat. 18 Eliz. c. 7., which excludes rape from the
benefit of clergy, makes no provifion againt the deflowering
children with their own confent, but only where the children
fo abufed are under 10 years of age.  As to thofe who are
above 10 and under 12, it leaves the offence as it flood be-
fore upon the ftat. of Weftm, 1. i. ¢, a mifdemeanor only,
if done with the party’s ¢confent.

2, Evidentia Faf¥i.
A very confiderable doubt having arifen as to what fhail

&m:’imwkdze be confidered fuflicient evidence of the aétual commiflion of

or the ezidentia

FoE

this offence, it is neceflary to enter into an inquiry which
would otherwife be offenfive to decency, Confidering the
nature of the crime, that it is a brutal and violent z.tack
vpon the honour and chaftity of the weaker fex, it feems
more natural and confonant to thofe fentiments of Iaudable
indignation which induced our anicient lawgivers to rank this
offcnce among felonies, if all further inquiry were unnecel-

5 : fary
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Rape.

fary after fatisfaltory proof of the violence haviag been per-
petrated by atmal penctration of the unhappy fufferer’s
bedy. The quick lenfe of honour, the pride of virtue, which
nature, to render the fex amiable, hath implanted in the fe-
male heart, as Mr. Juftice Fofter has exprefled himfelf, is
already violated paft redemption, and the injurious confe-
quences to fociety are in every refpedt complete. Upon
what principle and for what rational purpofe any further in-
veitigation came to be fuppofed neceflary, the books which
record the dicka to that effe& do not furnith a trace. Neothing
further therefore remains than to detail the feveral authorities
purfuznt to the objed) of this treatife.

Lord Coke, defining  carnal knswledge,” fays, there muft
be penetratio, that is, res in re; but the leaft penetration
maketh it carnal knowledge. Emitho feminis makes it not
fodomy, but is an evidence in that cafe of penetration: and
fo in rape, the words are alfo carnaliter cognovit, and there-

fore there muft be penetration ; and emiflio feminis without

penetration makes not rape. But in the 12 Rep. 37. the
fame author Tays, that there muft be penetratio et emiffio
feminis to make rape or fodomy : and Lord Hale's Summary
and Hawkins are to the fame purpofe: to which the laster
adds, that emiffion is faid prima facie to be an evidence of
penetration. Thefe again are contradi@ted by Lord Hale
himfcIf in his more enlarged and corre& work, who fays,
that to make rape there muft be an altual penetration or
resin e ; and therefore emiflio feminis is indeed an evidence
of penetration, but fimply of itfelf it makes neither rape nor
fodomy, but is only an attempt, &c. Dut the lealt pene~
tration makes it rape or fodomy, although there be not
emiflio feminis; and therefore he fuppofes the cafe ‘in
12 Co, 37., which fays there muft be both, is miftaken ; and
that it contradicts what Lord Coke fays in his Pleas of the
Crown.

In John Dufin’s cafe for fodomy, 2 {pecial verdict found
penetration, but the emiflion out of the body. Pratt Ch.J.,
Blencowe, Tracy, Dormer, Fortefcue, and Page, held both
to be necelliry: e contra King Ch. J., the Chief Baron
Powis, Price, Eyre, and Montague, thought that penetration
was neceflary, bue not injectio feminis.  IojeQion, they faid,
cannot be proved in the cale of a child, or of beftiality, and

‘Ff3 penetration
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penetration may be evidence of emiffion; and Stafford’s cafe
Co. Entr. takes no notice of emiffion ; and there is a differ-
ence between 3 Inft. ¢8. and 12 Co. 37. which was a
pofthumous work. The Judges being divided, it was pro-
pofed to difcharge the fpecial verdiét, and indiél the party for
a mildemeanor.

Mathew Cave was indited for a rape on Martha Flan-
ders, and penetration was proved; but for want of the other
proof Willes C. J. directed him to be acquitted. Of this
cafe Mr. Juftice Fofter was informed at the Old Bailey,
where he fat upon a like offence ; but he held it otherwile,
and faid he always (hould do fo, agreeably toLord Hale. And
Clive ]. did the fame upon an indi¢tment aguinft Blomfield
for a rape on Elizabeth Reynolds.

At the feffons before Eafter term 8 Geo. 3. Sheridan
was indi€ted for a rape on M. Brickenthaw. The prolecutrix
could not preve any emiffion ; but Mr. Jultice Bathurlt who
tried the prifoner left it to the jury to find the cafe {pecially,
if they had any doubts: but if they believed that the defend-
ant had his will of her, and did not leave her 1ill he chofe it
himfelf, then he direted them to find him guilty, though
an emillion were not proved. The jury conviCted him,

Tr. Juftice Bathurft afterwards faid, that it was always his
opinion that it was not necéflary to prove emiffion; and
Baron Smythe who was prefent at the trial was clearly of the
{ame opinion,

Benjamin Ruffen was mafter of a charity-fchoel, and was
charged with two forceable rapes en Ann Mayne, one of the
girls of the faid fchool; the firlt falk being jult before, the
other juft after {l:e attained her age of 1o years, The child
fwore to a full proof in both refpeéls, and her teftimony was
corroborated by marks obferved on her linen at the time, but
fhe was deterred by the prifoner’s threats from making any
difcovery till three or four months after the time. For the
prifoner it was proved by two furgeons, whole teflimony
was corroborated by four others who had examingd the
child, that the paffage of the parts was fo narrow that a
finger could not be introduced ; and that the membranc
called the Hymen which crofles the Vagina, and is an indu-
bitable mark of virginity, was perfeétly whole and unbroken;

fo that fhe could never have heen completely known by man.
' But

—
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But as this membrane was admitted to be in fome fubjefls
zn inch, in others an inch and a0 half beyond the orifice of
the vagina, Afhhurft J. who tried the prifoner left it to the
jury whether any penetration were proved ; for if there were
any, however {mall, the rape was complete in law, The
jury found him guilty, and he received judgment of death.
Bat before the time of exccution, the matter being much dif-
cuffed, the learned Judge reported the cafe to the other
judges for their opinions, whether his direftion were proper.
And upon a conference it was unanimoufly agreed by all
affembled, (in the ablence of De Grey Ch. J. and Eyre B.)
that the dircétion of the Judge was perfeétly right. They
held, that in fuch cafes the leaft degree of penetration is
fufficient, though it may not be attended with the depriv-
ation of the marks of virginity. It was therefore properly
left to the jury by the Judge, and accordingly the prifoner
was executed,

At this period the weight of authorities was {uppofed to
be much againft the neceffity of the two proofs.

But in Hill's cafe, who was tried before Buller J. at the
{pring allizes at Lincoln 1781, for a rape on Mary Portas, a2
cafe was referved for the opinion of the judges, ftating, that

" the fa&t of penetration was pofitively fworn to, but there was

no dire& evidence of emiffion, and from intetruption it ap-
peared probable that it was not efieted. Thelearned Judge
told the jury, that if they were fatisficd there was an altual
penetration, though there were no emiflion, they ought to find
the prifoner guilty : but be defired they would confider the
two falts feparately, and give their opinions diftinétly upon
each. The jury found the prifoner guilty, but {aid they did
not find the emiffion 3 wherenporn fentence was refpited till
the n=xt afizes. In Trinity term Lord Loughborough,
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penetration only. Lord Ch. B. Skyoner, Gould, Willes,
Afbhurft, and Nares; Js. and Eyre and Hotham, Bs. held
both were neceffary, but thought that the faét thould be Jeft
to the jury. . Perryn B. was abfent; and Lord Mansfield
only faid, that a great majority {eemed to be of opinion that
both were neceffary. ‘The majority therc went onthe ground
that carnal knowledge (which they confidercd could not exift
without emiffion) was neccffary to the confummation of the
offence, The others denied that definition 3 and alfo obferved

Ffa that
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that carnal knowledge was not neceflary to be laid in the in«
dictment, but only that the defendant ravithed the party {a).

As to what may be confidered as proof of emiffion, {up-
pofing it to be neceflary, it feems from what was faid by the
judges in the laftmentioned cafe, and from Mr. Juftice
Bathurft’s opinion in Sheridan’s cafe, that the falt of pene-
tration is primi facie evidence of it, unlefs the contrary
appear probable from the circumftances: and Hawkins is
exprefs to that purpofe. So where upon an indiétment for
an aflault with intent to ravith the profecutrix, the {fwore
that the defendant had had his will with her, and had re-
mained on her body as long as he pleafed ; though fhe could
not {peak as to emillion ; Buller J. faid, this was fufficient
evidence to be left to a jury of an aftual rape; and there~
fore ordered the defendant to be acquitted upon the prefent
charge. He f{aid, that he recolleted a cafe where a man
had been indi@ed for a rape, and the woman had fworn that
fhe did not perceive any thing come from him ; but {he had
had many children, and was never in her life fenfibie of
emiffion from a man: and that was ruled not to invalidate
the evidence which fhe gave of a rape having been committed
upon her.

In the cafe of Flemming and Windham, the depofition of
the party injured (who had died in the mean time) taken
before a magifltrate on cath in the ufual courfe upon the ex-
amination of the prifoners, was read in evidence againft
them, containing a geueral allegation of the charge; and this
being corroberated by other evidence of the adtual force and:
penetration, was holden fufficienr to warrant a conviction 5
though, as it is ftated, there was no direét evidence of
emiflion.

But though in fome cafes there may be a defeét of cvidence
as to the completion of the offence in refpet of one of the
circumitances above alluded to, yet if in all other refpeéis
the injury be fatisfaltorily proved, it maft in any real efti-
mate of zuilt be confidered to be full as aggravated an offence
as that which in the firi€eft notion of law is denominated
yape; and though the punifhment of it as a mifdemeancr for
the attempt to commit a rape be not fo highly penal as under

{a} Pide ance, 457. and poit. p. 44%.  Lord Coke and Lord Hale, though they
hotd it necedary o lay carsal knsoledge in the inditment, confider peaerration
atane 25 [ufiicient to coufbitute its

the
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the before-mentioned flatutes, which reach the offender’s Ch.X. §4.
life, yet fome inftances of this fort have been punithed in an rtemptso ravifp,
exemplary manner by fine, imprifonment, and pillory, and o, cope,
finding fureties for good behaviour for Jife, 'Though this Cro. Car 332.
latter part of the fentence is not confoniant to the practice of

our prefent conftitution, in the apportionment of difcretion-

ary puaifhment, 2s tending to an imprifonment for life.

3. As 1o the Teflimony of the Party grieved.

If the rape be charged to be committed on an infant under §3-
12 years of age, the may fliil be {worn if fhe have fenfe ?’Fi;:ffj;m.ﬁu.
enough to know the nature and obligation of an cath, But 2 Hale,279.284.
if it be an infant of fuch tender age that in point of difcretion
the court fees it unfit to fwear her, yet Lord Hale was of
opinion that {he ought to be heard without oath to give the
vourt information; though fingly of itfelf it ought not to
move the jury to conviét the offender; nor was in itfelf fuf-
ficient teftimony, becaufc not upon oath, without the con-
currence of other proofs that might render the thing pro-
bable. And his reafons for the hearing of fuch an infant,
though not upon oath, are, firft, the nature of the offence,
which is for the moft part fecret; and no other teftimony
can be had of the fa& itfelf, though there may be other con-
current proofs. Next, becaufe if the child complain pre-
fently of the wrong done to her to the mother or other rela-
tions, their evidence upon oath fhall be taken ; yet it is bot
a narrative of what the ehild told them without oath, and
there is much meore reafon for the court to hear the relation
of the child herfelf, than to reccive it at fecond hand from
thofe who fwear they heard her fay fo; for fuch a relation
may be faliified or reprefented otherwife at fecond hand than
when it was firlt delivered. Arnd indeed, adds Mr. Juflice 4Blc.Com214.
Blackftone, it feems now to be fettled that in thefe cafes in-
fants of any age are to be heard; and if they bave any idea
of an oath, to be alfo fworn. But both authors agree, that
in any of thefe cafes, whether the child be {worn or not, it
is to be wifhed in order to render her evidence credible, that
there fhould be fome concurrent teftimony of time, place,
and circum{tances, in order-to make out the faft; and that
the convition fhould not be grounded fingly an the unfup-
ported accufation of an infant under years of difcretion.

A child
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Ch.X. § 5. A child of feven years old was admitted to give evidence
Wi of 5 rape, and on her evidence and that of furgeons and
Dy. 405.b.in TMdwives, the defendant was convicted and hanged. But
margin. fuch evidence was refufed by Parker C. B. on an indi¢tment

,(:gnﬁ'(;_‘ ;ff" for a rape on Grace Howel (a).

;?::‘:ﬁ“;ft;g:f’ One about nine (4) was admitted to prove arape on herfelf
%) o hl:.sMich. by Helt Ch. J.  Another of 1o years and 11 months by Holt
1705, MS.Dear 0 1, and Tracy, April 1704. And another{c) under 12

éﬁu:h"::g";’ was admitted in B. R. upon an appeal.
Trin 1709. In Travers's cafe at Kinglton fummer affizes 1726, Lord

f?u:.'yaf"m’ Ch. B. Gilbert refufed the teftimony of a child little more
than fix years old againft the defendant for a rape on her,
becaule the was too young to ditinguith between right and
wrong. At the next affizes the defendant was indifted for
the affacle with intent to ravith : and it was urged for the
admiflion of the child’s evidence, that though it might be
refufed in a capital cafe, yet in a mifdemeanor it might be
admitted. But Raymond Ch. J. held there was no difference
between capital and lefler offences; and faid, that no perfon
had ever been admitted as a witnefs under nine years, and
very {eldom under ten. That this point was thoroughly de-
bated at the Old Bailey in 1704, in the cafe of one Stewart,
upon two indiftments for rapes upon children : ¢he firft was
upon a child of ten years and ten months; yet even that
child was not admitted til! after other evidence had been
given of firong circumftances againft the prifoner, and after
the child had given a good account of an oath; and it was
mercly upon the authority of Lord Hale, who fays, that a
<hild of ten years old may be a witnefs, that this child was
adinitted at all. The fecond indi€kment was attempted to
be proved by a child only between fix and feven years old 5 but
this was unanimoufly rejefted without inquiring into any
circumitances to give it credit. Lord Raymond therefore
refufed in the cafe before him to receive the child’s evidence,
and the defendant was acquitted.

Rexv.Duanel,  The defendant was indited for a rape on Iabella Ked-
f;:}ﬂ;f;’:: munds, alias Hadman, a child of eight years old, At the trial
Sajt. Fufters  fhe was called, being then nine years and four months, to
prove the prifoner’s behaviour to her. On being objected
to, De Grey C. J. faid, the univerfal pradtice now was, that
a child vader nine years of age could not be examined as 2

-
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witnefs either upon or without oath in a copital cafe, a mif- ¢, 55
demeanor, or any cafe whatever.  And that if a child were  Wingn
between nine and fourteen, it was difcrctionary in the court ———
to udmit the evidence of {uch child or not according to the

child’s underftandiny, but not unlefs the child counld give a

good account ot an oath ; but thofe above fourtcen were ex-

amined of courfe. In this cafe the child being very fenfible

was «xamined ; bat the defendant was upon full evidence

acquitted. He was afrerwards indi€ted for 2n aflault with

inient to ravith, and acquitted alfo of that,

The laft cafe which has occurred on this doubtful fubje&t Brazier's cale,
is that of William Brazier, who was tried for affaulting f;;;lnghig: Af.
Afary Harris, an infant of five years old, with intent to ravith IGonld :3 ]sh(!: -
her.  The cafe on the part of the profecution was proved :L{:;:,h, 2370
by the mother of the child and another swoman who lodged with i";'le;_’dcd fm;
her, to whom the child immediately on her coming home s omes edle
told all the circumftances of the injury done to her, and de- gi’éosl‘;"f“:"
fcriled the prifoner, who was a foldier, as the perfon who ¥tk 1775,
had committed it; but fhe did not know his name. The }Letcbs 335
next day the prifoner was called from che guard by the fer- ~
jeant, and fhewn to the child, who immediately faid that was
the man. Two other foldiers had been before thewn to her,

“of whom fhe at once denied any knowledge. There was no
fact or circumftance to confirm the account given by the
girl that the prifoner was the man who committed the of«
fence, except that he lodged where the defcribed. That the
had received {fome hurt was proved by a furgeon as well ag
by the two women. The child was coming from fchool
when the prifoner attacked her.  The fchool did not break
up till four o’clock, and fhe was at home before five, and had
no converfation or communication with the mother before
fhe had told all that had pafied. The prifoner was convitted.
But. Mr. Juftice Buller referved the above ftatement of fafls
for the opinion of the judges, whether this evidence cught to
have been received, or was fufficient in point of law to be
left to the jury. On the firft day of Eafter term 1779 the
judges met on this fubjet, when all of them cxcept Gould
and Willes Js. held that this evidence of the information of
the child ougbt not to have been received, as the herfelf was
not heard on oath: as to which fome, particularly Biack-
ftone, Nares, Eyre, and Buller Js- thought that if fhe had ap-

pearcd



444

ChX. §s.
FFiinefte 5

At ——r—

§ 6.
Wife againft buf-
ﬁm".;.g e

Ld. Caftiehaven'a
cafey 1Hale, 62g,
1z Mod. 340,
454 vide pene-
ral title Witnefs,
Ld. Audley™s
cafe, Hutt, 116,
1 5e. Tr. 387,
1 511 633,

Ccllsteral voi-
dence in confirma.
tion or orkertoife.
1 Hale, 628,631,
3 Hawk. ch, 41,
f. 2. 4TGlas,
Conn 2174

2 MS Sum. 131..
Cro. Cor. 435,

Rape.

peared en examination to have been capable of diftingnithing
between good and evil, flie might have been fworn. But as
to that, others, particularly Gould and Willes Js, held that
the prefumption of law of want of difcretion under the age of
feven is conclulive; fo as not to admit an infant under that
age to be {worn on any examination as to her capacity. And
as to the information or narration from the child, Gould and
Willes Js. held that it being recently after the fa, fo that it
excluded a poffibility of pra@ifing on her, it was a part of the
fact or tranfadtion itfelf, and therefore admiflible: and
Buller J. held the fame, if by law the child could not be ex-
amined on cath. But as to what happened the next day,
Gould J. thought it not admiffible, by reafon of the danger
of her being influenced in the interval. But on the 29th
April all the judges being affembled, they unanimoufly agreed
that a child of any age, if fhe were capable of diftinguifhing
between good and evil, might be examined on oath; and
confequently that evidence of what the had faid ought not
to have bcen received. And that a child of whatever age
cannot be cxamined unlefs fworn. The prifoner was par-
doned.

It does not however appear to have been denied by any in
the above cafe, that the fack of the child’s having complained
of the injury recently after it was received is confirmatory
cvidence.

The party grieved is fo much confidered 23 2 witnefs of
neceflity in this as in other perfonal injuries, that in Lord
Caftlchaven’s cafe, who affifted another man in ravithing
his own wife, the was admitted as a witnefs againft him.
The fame teftimony was received in Lord Audley’s cafe,

4- As to what collateral Falls are material to be given in
Evidence,

It is no mitigation of this offence that the woman at laft
yielded to the violence, if fuch her confent were forced by
fear of death or by durefs. Nor is it any excufe for the
party indifted that the woman confented after the faét; nor
that fhe was a common ftrumpet ; for the is ftill under the
protétion of the law, and may not be forced: nor that the
wag fitfk taken with her own confent, if fic were afterwards

' forced,
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forced againft her will ; nor that fhe was a concubine to the Cch_,x. §7..
ravither; for a woman may forfake her unlawful courfe of ey =i
life, and the law will not prefume her incapable of amends o —
ment. All thefe latter circumftances, however, are material

to be left to the jury in favour of the party accufed,

more efpecially in doubtful cafes, and where the woman’s

teftimony is not corroborated by other evideace.

It was formerly fuppofed that if a womman conceived it 1 Hawk. ch. 41.
was no rape, becaufe that thewed her confent; but it is now ‘; :1;1:, -
admitted on all hands that fuch an opinion has no fort of 2 MS, Sum. 334
foundation ¢ither in reafon or law.

Upon the trial of this offence, the caution of a great and
very experienced judge is ever to be keptinmind. Itistrue, 4 Hile, 645
fays Ld. Hale, rape is a moft deteffable crime, and therefore
ought feverely and impartially to be punifhed with death : but
it muft be remembered that it is an accufation eafily to be
made, and hard to be proved ; and harder to be defended
by the party accufed, though ever fo innocent. And there~ 1 Hale, 633,
fore, fays he, though the party ravithed be in law a com- f‘?,':ﬁ;f_“;‘;;‘;{';
petent witnefs, yet the credibility of her teflimony muft be © bes
left to the jury uwpon the circumftances of fa& that concur ;mu'u'_":;?”'
with thar teftimony, And thefe rules have been laid down
-as fome guides to the difcovery of the truth; for inftance,
if the witnefs be of good fame ; if the prefently difcovered
the offence, and made purfuit after the offender; if fhe
fhewed circumftances and figns of the injury, whereof many
are of that nature that only women are proper examiners;
if the place where the fact was done were remote from in-
habitants or paffengers; if the offender fled for it; thefe
and the like are concursing circumitances which give greater
probability to her evidence. On the other hand, if fhe be
of evil fame and ftand unfupported by other evidence ; if
fhe concealed the injury for any confiderable time after fhe -
had opportunity to complain; not, as in Ruffen’s cafe, Ante,p. 433-
where the girl had continued for three or four months un-
der the prifoner’s immediate control without complaining,
through fear of him: again, if the place where the faét
was fuppofed to be committed were near to perfons by
whom it was probable fhe might have been heard, and yet

fhe made no outcry; if the gave wrong defcriptions of the
place ; if fhe fixed on a place where it was improbable for the
tman to have had accels to her by his being in a different

place
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place or company about that time: thefe and the Iike cif
cumflances afford a ftrong, though not conclufive prefumps-
tion that her teftimony is feigned.

§. OF Principals and Acceffaries.

All who are prefent and afbft a man to commit a rape
may be indi€ted as principals in the fecond degree, as well
women ag men. So, though a boy under fourteen years of
age is prefumed to be incapable of committing this offence 5
and though a huiband cannot by law be guilty of ravithing
his wife, on account of the mattimonial confent which fhe
cannot retrall 5 yet if they aflift others to commit it; as in
the inftances of Lord Caftichaven and Lord Audley whe
affifted others to ravifh their own wives, they are equally
guilty with the principal aQors ; the affent of the hufband
being no excufe 1o another. But in the cafe of an infant
it muft appear, as in other felonies, that he had a mif-
chievous difcretion. So where a marriage was compelled,

* and carnal knowledge had by force 3 till fuch marriage were

legally diffolved, though only a marriage de fadio, the
hufband could not be appealed of the rape. Bat after fuch
marriage is avoided ab initio by fentence, the offender is
punifhable the fame as if there bad been no marriage at all,
However, the ftat. 3 H. 7. ¢ 2. providing a {pecial remedy
for this grievance, it is lefs material to be confidered here.,

There may be acceffaries before and after in rape, though,
as Lord Hale obferves, the felony be created by 2t of par-
liament which fpeaks only of thofe who commit the offences
for this is incident to the nature of felony.

The punifbment of thefe offenders has been before cone
ﬁdeted.

6. Of the Indictment and Appeals

An indi@tment for rape may be profecuted at any time,
and potwithftanding any fubfequent aflent of the party
grieved. An appeal alfu lies at the {uit of the fame party;
but there are feveral requilites to the bringing of fuch ap+
peal: 1. That the party grieved make frefh difcovery of
the offence and purfuit of the offender, (though it be not
neceflary to raife hue and cry); otherwife it carries a pres
fumption that her fuit is malicious and feigned, 2. That

10 the

Rape.

the appeal be fpeedily profecuted; for aceording to fome
opinions a year and a day is not allowed in this appeal, but
fome fhort time. Such time however is no where defined,
but is faid to lic in the difcretion of the court and jury upon

_ . the circumftances of the fact ; the fiat. however of Weftm, 1+
" ¢, 13. which made it a mifdemeanor, allowed but forty

e i prmam—

——

days; and though that ftatute be fo far virtually repealed
by the ftatutc of Wefltm. 2. c. 34. as that the offence ig
again made felony, and a new appeal of rape is thereby
given; yet no other time being therein limited, the former
period may at leaft be taken as a meafure to gevern the dif~
cretion of the court, in ordinery cafes. 3. That the wo-
man (if 12 years of age at leaft) never once confented to
the ravither after the fack, except by durefss otherwife her
appeal id barred by the ftat. of Weft, 2., and in that cafe
both the and the ravither are by the flat. 6 Ric. 2. ft. 1. ¢. 6.
¢ difabled to challenge all inheritance, dower, or joint feoff-
¢ ment after the death of their hufbands and anceftors <
but it thall go over to the perfon nextentitled. Alfo by the
lafimentioned ftatute ¢ the hufband of the party injured,

-« if fhe have any, or if not, then the father or other next

< of her blood, fhall have the fuit to purfue againft the
& ravithers, and to have them thereof convitt of life and
« member; although the woman after fuch rape confented
£ to the ravithers,” And the defendant fhall not in this
cafe wage battle. Ifa woman. wha has neither hufband nor
father be ravifhed by her next of kin, and {o confent to him,
the next of kin after him {hall have the appeal.

The indiftment and appeal muft ftate that the defendant
felonioufly ravifbed, &c.; nor can that word be fupplied by
an averment that he carnally knew, &c. And thele latter
words have been holden not to be neceflary in appeals (2),
becaufe (as the reafon is given in the original cafe in the
year-book,) if the defendant ravifhed and had not carnal
knowledge (1), it would not be felony, but trefpafs ; 2 reafon
which feems to be grounded as much upon the word fe.
lonice as rapuit (2); and upon which Staundford citing the
fame cafe obferves that it is an inftance in felony of acount
kolden good by implication. If this be fuficient in an ap-

{1} Fideante, pr 4350 ' (2) #udraHale, 172,

peal,
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peal, there is no reafon why it fhould not be equally good
in an indictment; and accordingly Hawking (#)s wvpon the
authority of the fame cafe, fays, that in an indi€tment as
well as in an appeal of rape the f2& feems to be fufficiently
afcertaiced by the words felonice rapuit, withouc adding
carnaliter cognovit j or, as he adds, by firlt fetting forth
the fpecial manner of the terror or violence, and then con-
cluding that the defendant fic felonice rapuir.  But notwithe
ftanding thefe authorities it may not perhaps be fafe to omit
the averment of carnal knowledge in the indi@ment. For
the authority for fuch omiflion refts folely upon the cafe in
the year-book 11 H. 4. 13., to which all the other books re~
fer; and the reafon there given is not a very fatisfaltory
one, on the account before fuggefted by Staundford; nor
1 it {upported by the current of precedents, which, as far as
I have obferved, contain that averment. On the contrary,
both Lord Hale and Lord Coke fay, that the indi€tment
ought to be rapuit, et carnaliter cognovi? ; though the Jatter
fays in another place {a) that rapere legally fignifies as mach
as carnaliter cognofeere ; which, if that were admitted, would
thew that the latter allegation was unneceffary, being in
effect a repetition of the other. The appeal of rape muft
conclude contri formam ftatuti; aud Lord Hale fays the
fame of the indictment; founded upon the 6H 7- 5.¢ but
that cafe, which is in other refpe€ts queftionable, proceeds
on the miftaken notion that rape was only a trefpafs at com-
mon law, and was firft made felony by the ftat. of Weftm. 2.
But inalmuch 23 that ftatute did not create the offence, but
only enhanced the penalty; or to fpeak more corre&ly, by
repealing in effet the ftat. of Weftm. 1. which reduced the
offence to a mifdemeanor, thereby reflored the common
law; fuch a conclufion {eems to be unneceffary : however,
the ulusl form of indi@iment is fo to conclude. But if the
inditment be upon the ftar. 18 Eliz. for deflowering a child
under ten years of age, with her confent, it feems necefary
to conclude againft the form of the ftatute; becanfe the
crime as well as the punithment is created by that ftatute.
And on the {ame account it is neceflary for the indi&tment
to purfue the words of the a&, and charge that the defend-
ant {elonioufly, unlawfully, and carnally knew and abufed
the party, being under the age of ten years, without adding
the word rauifbed, for the reafon before Rated.

Neither

S

e

Rape,

Neither at common law nor by ftatute can a married wo-
man bring an appeal of rape without her hufband; but it
hus been holden a good plea on the ftatute of Ric. 2. that he
was not lawful hufband, which is triable by the bithop’s cer-
tificate.  Alfo in an appeal by the next of kin, the count
muft ftate {pecially in what manner he is fo. And it feems
neceflary cither to rehearfe the flatute, or at lealt to allege
that the woman confented to the ravither afierwatds, and
conclude that the rape was againft the form of the ftatute,

- The trial muft be in the county where the fa@t was com-
mitted ; and by ftat. 13 Ric. 2. ft. 2. ¢. 1. no chatter of

pardon fhall be allowed for rape, unlefs it be therein fpe-
<ified,
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CHAP XL

OF FORCIBLE, OR FRAUDULENT AB-
DUCTION, MARRIAGE, OR DEFILE«
MENT.

1. Of forcible Abduttion, Marriage, or Defile-
ment of Women of Subflance, - §r.

Stat. 3 H. 7. ¢, 2. makes the Mifdoers, Procurers, and
Receivers of the Woman principal Felons. 5.

Stat. 3g Eliz. c. 9. oufts Clergy from Principals and
Aecceffaries before. b,

Who thall be deemed fuch within the Stat: of Eliz. § 2.

Semble, Receivers of the Woman not ounfted of
Clergy. é.

Trial, where. - - - - §3.
Indifment and Proof. - - - § 4

Muft thew what Subftance the Woman had. #.

That the taking was againft her Will, and for Lucre. i

That the was married or defiled. i

No Appral les. . .

No Defence, that the Hufband did ot authorife the
original Force ; or that the Woman confented to it,
if fhe were afterwards forced ; or that after a forcible
taking {be confented to Marriage or Defilement. ik

Witnefr, the Party injured: - - 55

2. Of fraudulentlyalluring away Female Children,
under the Age of Sixteen, from their Parents,
& - . - - §6.
Stat. 4 & § Ph. & Mary, c. 8. prohibits generally the
taking away of any Woman Child, unmarried; under
the Age of 16, from the Poilcflion, &c. and againft
the Will of the Father or deputed Guardian ; though
the Title and Preamble be reftried to Maidens In~
heritors, &c. and to taking by Sleight or Force. ib.

Perfons above the Age of 14, fo taking any Woman
Child, pumithable by two Years Imprifonment or
Finc. is.

r Ao

Forcible, or fraudulent Abdutiion, Marriage, or
Defilement,

Any Perfons o taking away fuch Woman Child and de-
flowering her, or againft the Will of the Father or
Mother, by fecret Letters, &c. contrafling Matris
mony with her, fhall be imprifoned 5 Years or pay

Fine, &c. - - - §6.
Trial, before whom. ib.
A Baftard is within the A&. - - §71-

Qu. as to Affent of the Father once given, but afters
wards retealled. i,

Objedt of the A& to prevent Seduétion, or feeret Mar-
riage, to the Difparagement of the Party. #.

Qu. as to Confent of Perfons having 2 temporary and
fpecial Cultody. it

‘What is a {ufficient Cuftody. i,

B.R. has a general JurifdiCtion to inquire either at

common Law or on the Stat, = - § 8.
3. OF forcible or fraudulent Procurement of Mar-~
riage. - . - = - "§o9

At common Low, how far indi€table. i5.

Semble, unlawful Means mult be ufed; fuch as Vioe
lence, Deceit, Confpiracy, or other corrupt Prac-
tices. #h.

Otherwife bare AG of Marriage without Confent of
Parents, &c¢. no Offence. 4.

But Indi@ment lies geacrally in Cales coming within
the pmhi.bitofy Claufe of the Stat. 4 & 5 Ph. & M.
c. 8. i

The Putithment by Imprifonment for Ravifbment of
‘Ward, by Stat. 13 Ed. 1. ¢. 35. obfolete §1e.

But Indi@tment at common Law for Conf{piracy to eatice
one to leave her Father, and live in Fornication,
fuftained by Proof that fhe was carried off fecretly
by her own Confent after Solicitation to defile. .

Confpiracy to marry Paupers. =~ - - §rr.

There muft be Force, Threat, Fraud, or other corrupe
Praftice; otherwife no Mifldemeanor. i5. No Offence
if the Partics voluntarily confent, though Money be
given by Way of Inducement. i,

Inditment how to ba framed. ik
' Gygz x. Of
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§1.
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§ 2.
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3 Init 61, 2.

1 Hawle, chu 42,
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12, Sum. 3.
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Forcible, or fraudulent Abduttion, Marriage, or
Defilement,

1. Of the forcible Abdustion, Marriage, or De-
Slement of Women of Subfance.

HE fiat, 3 H. 7. c. 2. reciting that ¢ where women,

¢ as well maidens ag widows and wives, having fub-
¢ ftances, fome in goods moveable, and fome in lauds and
4 tenements, and fome being heirs apparent unto their an-
¢ cefiors, for the lucre of fuch fubflunces be oftentimes
¢ taken by mifdoers, contrary to their will, and afrer mar-
¢ ried to fuch mifdoers, or to other by their affent, or de-
¢ filed,” enalls, ¢ that wharever petfon or perfons from
% henceforth taketh any woman, {o againft her will, unlaw-
¢ fully, that is to fay, maid, widow, or wife; fuch taking
« procuring and abetting to the fame, and alfo receiving
¢ wittingly the fame woman fo taken. againft her will, and
« knowing the fame, be felony: and that fuch mifdoers,
¢ takers, and procurators to the {ame, and receitors, know-
% ing the faid offence in form aforefsid, be adjudged prin-
¢« cipal felons: Provided that this adt extend not to any
¢ perfon taking any woman, only ¢laiming her as his ward
% or bond-woman.”

-

The ftat. 39 Eliz. c. g. reciting the offences defcribed in
the recital of the lafl-mentioned ftatute, and that thofe
offences had been made felony by that flatute, proceeds to
enadl, * that all and every fuch perfon and perfons as fhall be
¢ conviCted or attainted of any offence made felony by the
 faid all, or who fhall be indi¢ted and arraigeed of zny
¢ {uch offence; and ftand mute, or make no direct anfwer,
% or thall chailenge peremptorily above twenty, thall in every
% {uch cafe fuffer death without benefit of clergy.” ¢ Pro-
¢ vided (f. 2.} that nothing therein contained fhall extend
¢ to take away the benefit of clergy, but only from fuch
¥ perfon and perfons as fhall be principals, or procurers, or
¢ acceffaries before.”

Not ordy the mifdoars themfelves, but the procurers and
any who wittinigly receive the woman o taken away are
made principals by this ftatute. But he who only receives
the offender himfelf knowingly is only an acceffary after by
the rule of the common law. And though the ftatute of

Elizabeth bas taken away clergy from all who fhall be con-
T P |

Forcible, or fraudulent Abduition, Marriage, or
Defilement,

vi&ted of any offence made felony by the fat. of Hen. 7., it
feems doubiful, whether thofe who receive the woman after
the fact done ate oufted of clergy. Lord Hale indeed foys,
that being made principal felons by the one law, they are
oufted of clergy by the ather; but he immediately adds a
quzre, whether they were intended to be oufted. And by
the provifo at th- end of the ftat. of Eliz. it feems to be the
intention of the legiflature to fave them from being oufted
of clergy. For though the ftat, of Hen. 7. makes fuch re-
ceivers principals; yet the {ftat. of Eliz. diftinguithing between
principals and acceffuries before, {all of whom were made
principals by the tormer Jaw,} muft be taken to mean fuch
principals as were decmed fuch at common law.  And the
receiver of the woman comes more properly under the notisg
of an acceflury after the faét; and as fuch would be plainly
entitled to clergy. Thefe who are only privy to the marri-
age, and not to the forcible taking away, nor confenting
thereto ; {which muft at leaft be underfiood whére thewoman
is not under any confiraint at the time of the marriage ;) are
not within the ftatete.

H 2 woman be forcibly taken in one county, and after-
wards go voluotanly into another county, and be there
married or defiled with her own conlent, the faét is not in-
dictable in either: for the offence, which confifts in the
forcible taking and fublequent marrizge or defilement, is
not complete in either. But if the force continued upon
her at ail in the other county into which fhe was fo taken,
the offender may be indited there; although the aftual
marriage or defilement afterwards took place with her own
confent.

The indiftment muft exprefsly fet forth that the woman
taken had lands, or tenements, or gouds, or was heir appa-
rent; and that the taking was againft her will, and for
lucre 3 and that fhe was either married to the mi{doer or to
fome other by his aflent; or that the was defiled, i.e. car.
nzlly known : and the proof muit agree therewith. Butitneed
not allege that the taking was with intent to marry or defjle
her; for neither the words of the flatute require fuch intent,
nor does the want of it leflen the injury : though Lord Hale
abferves thay it is ufual and fafeft to add fuch an averment.

: Gg3 .. - Ne
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Forcible, or frauvdulent Abduttion, Marriage, or
Defilement.

No appeal lies on this ftatute {a).

It is no excufe (4} that the party marrying was not the author,
of the original force, or that thewoman was firlt taken with her
own confent, if fhe afterwards refufed to continue with the
offender, and were forced againft her wiil ; for from that time
fhe may properly be faid to be taken againft her will. Aslitde
material is it, whether a woman fo taken were at laft mar-
ricd or defiled with or without her own confent, if the were
under the force zt the time of the taking ; for it is equally
within the words and meaning of the flatute, which was ta
protelt the weaker fex from force and fraud. And though
if the marriage be agaiaft her will it is voidable, yet a mar-
riage de falo is within the Ratute.

A woman fo taken away and married may without doubt
be a witnefls againlt the offender, if the force were continu-
ing upon her till the marriage ; becaufe then he is no huf-
band de jure ; and fhe herfelf may prove fuch continuing
force : accordingly it was fo done in Fullwood’s cale, M.
13 Car. 1., in Brown’s cafe, Tr. 25 €ar, 2., and in Haagen
Swendfen’s cafe, M. 1 Ann. Upon the fecond of thefe
Lord Hale obferves, that there were other witneffes who
proved the taking by force, though none but the child herfelf.
proved the marriage to be forcible. And moft, he adds,
were of opinion that if fhe had lived with him any cenfider-
able time, and affented to the marriage by any free cohabit-
ation, {he could not have been admitted as a witnefs. ‘This
realoning feems to imply, that if the woman after her forcible
abdudlion give her confent to the marriage, her teflimony
could not be veceived : yet Mr. Juftice Blackfone on a review
of the feveral authorities thinks that it {hould even be allowed
where the marriage is good by the previous confent of the
inveigled woman after her forcible abduion ; adverting to
the abfurdity of otherwife permitting the offender thus to
take advantage of his own wrong. And furely there can be
no doubt of her competency where the marriage was againft
her will at the time, notwithftanding her fubfequent affent;
for if the were a competent witnefs at any time after the
crime committed, I know not by what rule of law her fub-
fequent aflent to the crime can incapacitate her; much lefs
how by any lapfe of time fhe can be incapacitated : however
thefe circumftances may and ought te weigh with the jury

[ N
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who arz to decide upon the credit of her teftimony. But ch. x1. §5.

further, I conceive it to be now fettled that in all cafes of Frobkabisition
o, N N A of wom: % of ixbw

perfonal injuries committed by the hufband or wife againft fonce

cach other, the injured party is an admiflible witnefs againft ———m

the other. Jageer's cufe,

Mich, 17¢8,
MS Butler J.

2. Of fraudulently alluring atway female Children under the Age widetit. Witnefa,
of fixteen from their Parents, &Jc,

The ftat, 4 & 5 Ph. & M. ¢. 8. intitled, ¢ An a& for the § 6.
#¢ punifhment of fuch as fhall take away maidens that be Auring away
“ inheritors, being within the age of fixteen years, or that g4 . ph, & M.

-# marry them without the confent of their parents;” recit- < 8

ing, that * maidens and women children, 28 well fuch as
%¢ be heirs apparent to their anceftors, as others, having left
* unto them by their father or other anceftor and friends
% lands, &c. or other great fubftances in goods and chateels,
¢ for their advancement in marriage, be oftentimes unawares
#¥ to their friends and kinsfolks by flattery, trifting gifts, and
¢ fair promifes of unthrifty and light perfons, and thereto
#¢ by the intreaty of perfons of lewd demeanor, and others
¢ that for rewards buy and fell the faid maidens and chil-
 dren, fecretly allured and won to contra& 'matrimony
* with the faid uatbrifty and Jight perfons, and thereupon
¢ either with fleight or force oftentimes be taken and con-
*¢ veyed away from their faid parents, friends, or kinsfolks,
¢ which for lack of wholefome laws to the vedrefs thereof
€ remains a great and common mifchicf,” enatts (£, 2.)
¢ that it thall not be lawful to any per{on or perfons to take
#¢ or convey away, or caule to be taken or conveyed away
“ any maid or wsman child unmarried, being under the age of
16 gears, out of or from the pofieffion cultody or govern-
“ ance, and again®t the will, of the father of fuch maid or
¢ woman child, or of fuch perfon or perfons to whom the
¢¢ father by his laft will and teftament or by any other alt in
¢ his lifetime hath or thall appoint, &c. the order keeping
¢ education or governatce of foch maid or woman child ;
¢ except fuch taking and conveying away as fhall be done
¢ by or for fuch perfon ot prrions as without frand or covin
¢ be or then fhall be the malter or mifirefs, or the guardian
§¢ in focage, &c. of {fuch maid or woman child.”

By f. 3. < If any perfon or perfons above the age of 14

% years fhall unhawfully take or convey, or caufe to be taken

Gg4 . . % ar
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¢ or conveyed any maid or woman child unmarried, being
¢ withio the age of 16 years, out of or from the pofleffion
 and againft she will of the father or mother (a) of fuch
¢ child, or out of or from the poffeflion and again@t the will
¢ of fuch perfon or perfons as then fhail bappen to have, by
¢ any lawful ways or means, the order keeping education
% or governance of any fuch maiden or woman child ; every
“ fuch perfon and perfons fo offending, being thereof law-
* fully attainted or convicted, (other than fuch of whom
¢ fuch perfon taken away {hall hold any lands or tencments
¢ by knight fervice,) thall fuffer imprifonment for two years,
“¢ or clfe thall pay fuch fine as fhall be affefled by the court
 of Starchamber.”

By f. 4. < If any perfon or perfons thall fo take or caufe
% to be taken away as is aforefaid, and deflower any fuch
“ maid or woman child as aforefaid; or fhall againft the
¢ will or unknowing of or to the father, if alive, or apainft
¢¢ the will or unknowing of the mother of any fuch maid or
* woaman child (having the cuftedy or governance of fuch
¢ child if the father be dead) by fecret letters, meflages, or
¢ otherwile, comtrall matrimony with any fuch maiden or
¢ woman child; (except fuch contralts of matrimony a3
% fhall be made by the confent of fuch perfon or perfons as
¢ by the title of wardthip (#) fhall then have or be entitled
¢ to have the marriage of fuch maid or woman child ;) every
¢ fuch perfon or perfons lo offending, being thereof lawfully
¢ convifted 2s aforefaid, fhall {uffer imprifonment for five
¢ years, or elfc thall pay fuch fine a5 fhall be afieficd by the
¢¢ Starchamber, a moiety to the crown, and the other moiety
€ to the parties grieved.”

By f. 5. juftices of aflize, by inquifition or indi&tment,
may hear and determine the {aid offences. By L. 6. if any
woman above 12 and under 16 years of age confent to fuch
contrat of morriage, contrary to the form of the ftatute,
the next of kin fhali inherit her lands, &c. during her life.

It is firlk to be obferved, that the ftat, 26 Geo. 2. ¢. 33,
abfolutely avoids all fuch marriages as arc alluded to in the
above-recited all; and therefore fome part of the temptation

(#) By flat. r2Car. 2 c. 24 f. 1. fuch wardfhips are aboliked. Andbyf. 8:
the fathers of minorz, or thofe whom they thall appoint by ceed or will, fhall have
the coftody and guardianthip of fuch minors, and pmy maintsin aétions of ravilk-
ment of ward or telpals againft thole whe wrongfully take or detain themy

to

—

Forcible, or fraudulent Abduttion, Marriage, or
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to fuch offences is taken away: but this I apprehend has

. made no difference in the offences themfelves, which are

oftentimes attended with circumftancés and confequences
peculiarly aggravating.

It has been determined, that a baftard under the care of
her putative father is within the a&t of Philip and Mary;
and it has been faid, that there muft be a continued refufal
of the father, &c.; for if he once agreed, though he after-
wards diflented, yetit is an affent within this ftatute (s). But
this does not appear to have been the point in judgment,
and {feems to want further confirmation. Hewever in Hicks
v. Gore, where the mother who was guardian had placed her
daughter under 16 years of age with Lady Gore for fafe
cuftody, who caufed her own fon to marry the girl without
having obtained her mother’s confent ; Lord C, J. Herbert
obferved, that the ftatute was made to prevent children from
being feduced from their parents or guardians by flattering

or enticing words, promifes, or gifts, and married in a fecret.

way to their difparagement ; but that no {uch thing appeared
in that cafe, the marriage being openly folemnized in church
in a canonical hour, in the prefence of mony oerfons: and
the plaintiff was nonfluited. In that cafe it is to be noted,
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that the mother had placed the child under the care of Lady -

Gore, by whofe procurance the marriage was effe@ed ; but
nothing is ftated in the report to thew that the Chief Juftice
laid 2ny ftréfs on this circumitance. And in trath it deferves
good confideration before it is decided that an offender 28-
ing in cojlufion with one who has the temporary cuftody of
another’s child, for a fpecial purpofe, and knowing that the
parent or proper guardian did not confeant, is yet not within
the ftatute. For then every {chool-miftrefs might difpofe in
the fame manner of the children committed to her care:
though fuch delegation of the cuftody of a child for a parti-
cular purpole be no delegation of the power of difpofing of
her in marriage ; but the governance of the child in that re-
fpc&t may Rill be faid to remain in the parent.  And if the
principal offender in fuch cafe were within the adt, it muft
foliow that all who combine with him for the {fame purpofe
are equally guiity. In Ratcliffe’s cafe it wag holden, that

the mother, notwithfianding a fubfequent marriage, retained

Ratcliffe's eafay
3C0. 39. v
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the guardianfhip of her daughter by her former hufbandy
and that the aflent of her fecond hufband to the taking and
marrying of the ward by another was not material ; and chat
the mother had in law the cuftody of her child within the
ftatute at the time of the contralt of marriage, although the
latter had departed frem the houfe fix hours before. And
there too it was found that fuch departure of the daughter
was voluntary and of her own accord. It was alfo ruled
there, that the third branch (4th claufe) of the a&t extends
only to the cuftody of the father or to that of the mother,
where the father has not difpofed of the cuftody of the child
to others.

Tt is certain that an information will le in B. R. upan thia
ftatute; and that the court may fine as well as imprifon;
although the {tatute exprefsly gives this jurifdition to the
Starchamber ; there being no negative words to oult the ju-
rifdiction of the fuperior criminal court; and as it is faid in
Moor's cafe, this being an offence at common law, and as fuch
punithable by fine and imprifonment. How far this latter
obfervation is well founded I proceed now to inquire.

3. Of forcible or fraudulent procurement of marriage.

Befides the offences which fall under the abovementioned
afls the common law has in fome refpe&ls at Jeaft guarded
againft malpratices of the like nature. It has been faid
indeed upon good confideration, that if 2 man marry a wo-
man under age without the confent of her father or guardi-
an, that alone will not render it indiftable at common law;
for that marriage being lawiul in it{elf, though refiraints
may be laid on it by pofitive laws, yet where no fach law is
ena&led or tranfgreffed, the bare act of {uch a marriage can-
not be punifhed as a crime, bowever gricvous it may be to
a parent ; and I cannot find any cafe where an indi¢tment
has been maintained for fuch an a&k without ather circum-
ftances, There are, it is true, dicta to be found in the
books, which may feem to conntenance fuch an opinion ; but
the cafes, when examined, de nat warrant it to fo general
an extent. In Twifleton’s cafe, upon which moft ftrefs has
been laid, the information, which was againft {everal, charged
not only a confpiracy, but a deceitful and riotous taking
away ; though the latter did not appear to have been proved (i

Aan

—:

Forcible, or fraudulent Abdullion, Marriage, or
Defilement.

and after obje@ion taken, and before final judgment, the
defendants were batled by confent. But however this may
be, if children be taken from their parents or guardians, or
others entrufted with the care of them, by any finifter
means; either by viclence, deceit, confpiracy, or any cor-
supt or improper practices, as by intoxication, for the pur-
pofe of marrying them ; though the parties themfelves may
be confenting to the marriage ; fuch criminal means will ren-
der the actan offence at common law: for marriage ought to be
free and voluntary, without any compuliive or finifter pro-
curement. Itisallo agreed (o) that an.indiftment lies by the
rule of the common law upon the general prohibitory claufe
(f. 2.) of the abovementioned ftatute of Ph. & Mary, which
makes it unlawful to take or convey away any woman child
uamarried, being under the age of 16 years, out of the
pofleflion, cuftody, or governance, and againft the will of
her father or deputed guardian. For where a thing is pro-
hibited to be done by ftatute, and 2 penalty annexed to it by
a feparate fubftantive claufe; the profecutor is not bound
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to purfue the latter, but may indift on the prior general

claufe as for a mifdemeanor. And the prohibition being
general, the want of a corrupt motive is no aniwer to the
¢riminal charge.

Dy the ancient law the marriage of a ward without the
confent of the guardian was a ravifbment of the ward,
Aund by the flat, of Weftm. 2. (13 Ed. 1. c. 35.}, * con.
¢ cerning children male or female (whole marriage belong-
& cth to another) taken and carried away s if the ravither
¢ have no right in the marriage, though after he reftore the
¢ ¢hild unpmarried, or elfe pay for the marriage, he fhall
¢ peverthelefs be punithed for his offence by two years im-
¢ prifonment ; and if he do not reflore or do marry the
¢¢ child after the years of confent, and be not able to fatisfy
s¢ for the marriage, he fhall abjure the realm, or have per-
« ‘petual imprifonment ; and thereupon the plaintiff fhall
£ have fuch a writ” as js therein fet forth. But the ftat.
12 Car. 2. ¢. 24. whith abolithed wardfhips, feems to have
fuperfeded the above provifionr; and the 8th fe&ion, which
enables fathers to difpole of the guardianthip of their chil-
dren under age, though it give an action of ravifhment of
ward or trefpals againft fuch as wrongfully take away or

: “detain

R. v Sainibury,
4 TamR, 457
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detain fuch children, for the recovery of them, and for da-
mages for their ufe and benefit; yet is filent 28 to any cor-
poral punifhment of the ravithers.

In the cafe of the Lord Grey and others, the information,
which was at common law, charged that they unlawfully
and wickedly, &c. by nnlawful and impure ways and means,
confpiring, practifing, and intending the ruin and deftrulion
of the lady Henrietta Berkeley, then a virgin unmarried
within the age of 18 years, one of the daughters of George
Earl of Berkeley, (the faid lady H. B. then and there being
under the cuftody, government, and education of the faid
Earl,} unlawfully, to perfe€t and bring to effedl their wicked
intentions aforefaid, the faid lady Il. B. to defert the faid
Earl her father, and to commit whoredom, fornieation, and
adultery, and in whoredom, &e. to live with the faid Lord
Grey, then and before being the hutband of Lady Mary,
another daughter of the faid Earl and fifter of the faid Lady
H., againit all laws divine and human, impioufly, wickedly,
impurely, and fcandaloufly to live and cohabit, did tempt,
invite, and folicit : 2nd that the defendants, with force and
arms, &c. unlawflully, unjuitly, and without the leave and
againft the will of the faid Earl B. in profecution of fuch con-
fpiracy the faid Lady H.B. then and there, about 12 at night,
&c. out of the dwelling-houfe of the {aid Earl, and out of
his cuftody and government did take, carry, and lead away:
And the faid Lady H. B. from, &c. until, &c. in divers
fecret places with the faid Lord Grey unlawfully, &c. to
Yive, cohabit, and remain, did procure and caule; to the
ruin of the faid Lady H. B. and to the evil example, &e.
There was no proof of any force at the trial; for the lady
was defirous to leave her father’s houfe; and al the mea-
fures that were takeu for her departure, aud afterwards for
her concealment, were plainly concerted with herfelf. The
other perfons concerned belides Lord Grey were his own
fervants, or perfons alting by his command and under his
control. Neither was there proof of any artifice ufed to
prevail on her to depart from her father’s houfe; but only,
as Lord C. J. Pemberton expreffed bimfelf to the jury, a
folicitation and enticement of her to unlawful luft by Lord
Grey. Indeed fhe herfelf, who was cxamined as a witnefs

for the defendants, difclaimed all other motives than her
own

e it
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prefled any doubt of thelaw; and the jury, with the appro-

weany at Common

bation of the court, found all the defendants guilty but one, iw,

againlt whom there was no evidence. But no judgmient
was ever given, as the matter was afterwards compromifed.

Of a fimilar nature is the offence of confpiring or con-
triving by finilter means to marry a pauper of one parifh to
2 fettled inhabitant of another, in order to bring a charge
upon it. Informations for confpiracies of this kind were
granted in the cafes of the King v. Tarrant, and the King v.
Herbert and others: Though where the parties are in low
circumBances an indi@ment is preferable. Confidering the
offeuce as a proftitution of the facred rites of marriage for
corrupt and mercenary purpofes, and that by artful and
finifter means perfons are feduced into a conne@ion for life
without any inclination of their own, and contrary to that
freedom of choice which is peculiarly required in forming
fo clofe an union, and on which the happinefs of them both
fo entirely depends; and this for the fake of fome gain or
faving to others who bring about fuch a marriage; in this
light it feems a fit ground for criminal cognizance ; not only
as being a great oppreflion upon the parties themfclves more
immediately interefted, but as an offence againft fociety in
general ; being an abufe of that inRitution by which focicty
is beft continued, and legal defcents preferved, and’a per-
verfion of the purpofes for which it was ordained. Yet
where it appeared upon an indi€tment for this offence againit
panth officers that a man of one parilh had gotten 2 woman
with child belonging to another, and the defendants had
agreed with the man, (who was of the age of 29,) with the
approbation of his father, to give him two guineas if he
would marry the woman, which he afterwards did on that
condition, and received the money from the defendants im-
mediately after the marriage: and both he and the woman
fwore at the trial that they were willing to marry at the time 5
Baller J. direfted an acquittal, notwichftanding the proof of
the money having been given to procure fuch confent 5 and
this after the putative father had been taken up under a ma-
giftrate’s warrant, and was in cuftody of the overfeers. For
&ie held it neceflary in {upport of fuch an indiQment to fhew
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that the defendants had made ufe of fome. violence, threat,
or contrivance, or vicd fome finilter means to procure the
martiage, without the voluntary confent or inclination of the
parties themfclves. But heve there was an exprefs confent
thewn by both parties to be married.  That the aét of mar-
tiage being in itfelf lawful, a confpiracy to procure it could
ouly amount to a crime by the pratice of {ome undue
means : and this he faid had been feveral times roled by
different judges. The circumflance of the woman being
with child by the perfon to whom the was afterwards mar-
ried has always weighed with the court in refufing to interfere
by way of information in thefe cafes. But where the indiét-
ment ftated the marriage to have been procured by threats
and menaces againft the peace, 8tc., it was holden fufficient,
without averring it in terms to have been againit the will or
confent of the parties ; though that muft be proved.

Upon an indi&ment for confpiring together and giving the
hufband money to marry a poor helplefs woman who was
an inhabitant of B. in order to fettle her in the parith of A,
where the hufband was fettled, judgment was arrefted, be-
caufe it was not averred that (he was laft legally fettled in B2
and yet it {cems to be perfedlly immaterial where the wo-
man’s fettlement was if it were not in A. ; provided that faft
ditin&tly appeared. However it is ufual to aver the fettle-
ments of the parties in their refpeive parifhes; and alfo
that the woman was chargeable to her own parith ar the
time : though this latter has never been adjudged to be ne-
ceffarys nor does it feem to be required according to the
general rules which govern the offence of confpiracy, for
which an indiCtment lies wherever either the confpiracy is
entered into for a corrupt or illegal purpofe, or for the ufe
of unlawiul means to cfieét a legal purpofe, although fuch
purpole be not cffeted. And it cannot be denied that not
only the purpofe is unlawful whether the woman were
chargeable or not at the time, (being to dilcharge one parifh
of a liability to bear a burthen, and impofe fuch liability on
another,) but the means propofed, if of the kind before de~
fcribed, are alfo untawful. Offenders of this defcription
are punifhable as in other cales of mildemeanor. -

—— e
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CHAP. XIL
OF POLYGAMY OR BIGAMY.

Nature of Offence, and bsw punifbable. - $I.

Originally of ecclefiaftical Cognizance. .

Clergy taken away by Stat, 4 Ed. 1. ¢. 5. but reftored
by Stat. 1 Ed. 6. ¢, 12. £ 16. ib Made Felony by
Stat. © Jac. 1. ¢. Xi. if any marry, the former Con-
fort living. sk

By Stat. 18 Eliz. ¢. 7. Offender may be burned in the
Hand and imprifoned 3 or in lieu of burning may be
fined or whipped, by Stat. 19 Geo. 3. ¢. 74. .5 OF
in lieu of burning and whipping may be tranfported
for 7 Years by Stat. 35 Geo. 3. ¢.67. i, Clergy
oufted on returping before the Period from Tran-
fportation. #b.

W hat Marriages within the Stat, 1 Jac. ¢, E1, | § 2
Qu. if the fecond Marriage be abroad. 4.
Exceptions. . - - § 3.

t. Abfence beyond Sea for 7 Years, whether with or
without Notice. ik
2. Abfence within the Kingdom for 7 Years, without

Knowledge. - - - § 4

3 & 4. Sentences of Divorce, of what Sort. § 5e
5. Being within Age. - - §6.
Trial, - - - - - §7.

May be in County where apprehended, (i ¢, where im.
prifoned, ) by ftat. ¥ Jac. 1. c.11. Bat this only ac»
cumulative : It may allo be in County where fecond
Marriage bad. #. Offenders, returning from Trane
fportation before their Term expired, triable where
taken or where convilted. i,

Tndiftment, Form of. - - - § 9.
Witnefr. .- - - - §9-
. The fecond Confort, after Proof of frft Marriage. .

Evidence of Marriage. - - - §10.

Qu by a Roman Catholic Pricft here. .
Qu. whether Cohabitation and Acknowledgment as
Man and Wife fufficient per fe. ik Certainly fo

“whan
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when backed by confirmatory Evidence of authentic
Documents. 5.
Regifter of Marriage required by the Marriage A&t
26 G. 2. ¢. 33, L. 14 ' - §rr.
Not neceffary to be proved by fubfcribing Witnefs;
but Copy of the Regifter fufficient, or Proof by one
prefent ag the Ceremony. s

]

Polygamy, or Bigamy.

OLYGAMY, or as it is more frequently, though impro-
perly, called Bigamy, (which only means having two
wives in fucceffion,) confifts in having a plurality of wives
at the fame time, and was originally confidered as of ecclefi-
aftical cognizance only : though fo early as the fat. 4 Td. 1.
¢. 5- de Bigamis, it was treated as a capital offence, and
oufted of clergy by that ftatute. The benefit of clergy was
however reftored by the ftat. 1Ed.6. c.12. [.16. And
the crime itfelf being as it feems left of doubtful temporal
cognizance, the ftat. t Jac. 1. ¢. 11. enals, ¢ that if any
“ perfon or perfons within England and Wales, being mar-
% ried, or who hereafter fhail marry, do marry any perfon or
¢ perfons, the former hutband or wife being alive; every
¢ fuch offence fhall be felony ; and the perfon and perions
¢ fo offending fhall faffer death as in cafes of felony.”
Clergy however is not thereby taken away; but by the ftat.
18 Eliz. e. 7. . 2, 3. the offender befides being burned in
the hand may be imprifoned not exceeding one year: and
by ftat. 19 Geo. 3. c. 74. . 3. a moderate fine or whipping,
in the manner therein fpecified, may be fubftitated in lien of
burning ; but,not to abridge the power of the court to im-
prifon under any former adl. And now by the ftar,
35 Geo. 3. ¢. 67. ¢ If any pexfon or perfons within Eng-
*¢ land and Wales being married do at any time from and
% after the paffing of this at marry any perfon or perfons,
¢ the former hufband or wife being alive, and fhall be in
¢ due manner convicted under the faid a&t (of Jac. 1.) they
¢ fhall be fubjet to the fame punifhments, pains, and penal-
% ties as by the laws now in force perfons are fubjedt to
“¢ who are convifted of grand or petit larceny.” - This by
the ftat. 4 Geo. 1. €. 11. may be tranfportation for feven
years in lieu of burcing or whipping. But though the ftat.
35 Geo. 3. merely re-enalls the ena&ing part of the flat. of
0 James,

Polyzamy,

James, yet it alfo virtually includes all the exceptions con-
tained therein, and after mentioned 3 for the title of the adt
is, * for rendering more effeftual the ftae. 1 Jac. 1.;” and it
begins by reciting that ¢ whereas the punifbment of perfons
¢ convifled of felony under the flat. 1 Jac. . has not
¢ proved effetual to deter wicked perfons from the gfence
8¢ thercin deferibed, be it enalled,” &c.; and it afterwards
attaches the increafed punifhment wpon fuch as are con-
viCted of the offence fpecified wnder thr foid af?.

By f. 2. « If any perfon ordered to be tranfported by this
€ aft {hall be afrerwards at large within Great Britain with-
« out {ome lawful caufe before the expiration of the term,
% &c., every {uch perfon being thereof lawfully convidted
¢ {hall be guilty of fzlony, and fuffcr death without bencfit
¢ of clergy.”

By . 4. of 1 Jac. 1. c. 11. no attainder for any felony by
that aét fhall work corruptien of bloed, lofs of dower, or
difherilon of heirs.

In regard to the enalling part of the &at. of James above
fet forth, it fcems that where the frit marriage was abroad
and the fecond in England or Wales, the offender is indiét-
able; but if the firft marriage were in Cnglind and the fe-

cond abroad, though in Ireland, the general opiuion feems ‘

to be that it is not within the alt: for the fecond marriage,
which alone conftitates the offence, is a fad&t done within
another jurifdi@iion; and though inquirable here for fome
purpofes like all tranfitory afls, is not coguizable as a crime
by the rule of the common law. Both Xelyng and Hawkins
however fubioin a qure to this opinion ; the latter found-
ing it upon another part of the {tatute which direQs the
trial, &e. of fuch offeaders to be in the county where they
fhall be apprehended, as if the offince bad been commitied in

. fuch county.  Yet I cannot think that this provifion which is

b g i

other.

to be foond in other fiatutes is fnfficient to take this cale out
of the general rulel  "FThe queftion muft fil be whether,
without a pofitive enaétment for that purpofe, any alk be
cognizable as an offence agatult the law of Eagland which
was committed out of the jurifdiction of that law., Defides
that the very words of the enn&ing claule in grammarical
conflruction cenfine the operation of it to perfuns who,
being married, fhall withiz England and Wales marry any

Hh _ A.mar-
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Ch.XiI. $3.  A. married B. in Holland, and afterwards in the fame
m; ke, country married C. in B.’s lifetime ; B. died, and then, live
in tz¢ favee ing C.y A, married D. in England. ‘This was holden not to
1341 exk e within the aét; becanfe the marriage with C. was fimply
Vady Madifaa’s ¥0id. But if B. had been living it would have been felony
by (:' 36'9'3 643. to have married D. in England.

3 Init. 38, But though the firft marriage be voidable, as by reafon of
confanguinity or the like; yet being a marriage in judgment
of law and fubfifting in fak at the time, till it be avoided
a fecond marriage would be within the al: fuch fecond

marriage however is merely void,

The ftatute itfelf of Jac. 1. contains a provifo with the
five following exceptions:
1. % That it thall not extend to any perfon or perfons
5 ¢ whofe hufhand or wife fhall be countinually remaining
Z,;::;}:,fmg ¢ beyond the feas by the fpace of feven years to-
Fide poit, 467. gether.”

* Bale, fiys. Upon this branch the conftruétion has been, that where
25?._.-_1:‘,.;,_.54, either of the partics is beyond the feas for feven years,
3MS.5um. 330 though the party in England have notice that the other is

living, it is no fclony to marry again; although the fecond

marriage be void.

The terms of this provifo, efpecially as they are contrafted
with the wording of the next, which adverts to fuch a no-
tice, do certainly warrant the conftruétion which has been
put upon them ; otherwile it might have been worthy of con-
fideration, that unle(s the legillature had gone the length of
avoiding the firlk marriage by an abfence of either of the
parties beyond fea for feven years, it would have been
more reafonable provifion to have made fuch an abfence in
itfelf only primi facie evidence of the death of the parey.
For it feems a moft extraordinary enaltment which enables
a perfon with impunity wilfully to draw an innocent perfon
into a connexion attended with ail the mifchiefs which she
body of the aét was intended to preyent.

) 3
Exeeprions in flot,
3 Fac Bodu X3

ad Exg;lr;m The fecond exception of the ftat. 1 Jac. 1. exempts any

aebfencewithinsbe perfon ¢ whofe hutband or wife fhall abfent him or herfelf

;‘;{‘j‘:{;,: ¢ the one from the other by the fpace of feven years toge-

Arowledgs. s ther in any parts within his majefty’s dominions, the one
|+ .

3 MS. Sum 330 # of
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# of them not knowing the other to be living within that ch. X11. § 4.
& time.” Hoere the want of fuch knowledye is important to i,‘f}::::’;;!lf:’
excufe the fecond marriage. Whether the parry be not rhe king's domsivi-
bound to ufe reafonabie diligence to inform himfelf of the ™"

fact; and itill more, whether if he negle@ or refufe to avail

himfclf of palpable means of acquiring fuch information, he

will fiand excufed ? are queftions which I do not find any

where touched upon; but which feem worthy of mature

confideration.

Then it is important to inquire how far the expreflion
¢ within the king’s dominions” extends: and whether it
were intended to be taken as a boundary altogether diflinék
from the line drawn in the firft exception of  beyond the
¢ feas.” Lord Hale puts the cafe of Ireland, which he ob- 1 Hale, G913,
ferves is within the firlt exception, as being deyond 25¢ feas;
and yet being within the bing's dominions is not aided by the
words of the fecond, unlefs without notice. - And therefore,
he adds, that in order to make both claufes confiftent, the
words within the king's dominions muft in favorem vitz be in-
tended within England, Wales, and Scotland.

The third and fourth exceptions provide (f. 3.} « That
¢ pothing in the a&t fhall extend to any perfon or perfons 3¢ and 415 Ex.
¢ that are or fhall be at the time of fuch marriage divorced :_;f;:::r'fﬁmwm
# by any fentence had in the ecclefialtical court; or to any XJ s & 1%
s perfon or perfons where the former marviage hath been by
 fentence in the ecclefiaftical court declared to be void and
¢ of noeffe@.” The firft of thefe exceptions has been 1 Hal, og.
holden to extend even to a divorce a menfd et thoro. 2 M3-3um 330
Though certainly fuch a conftruétion muft be admitted to be
entirely befide the reafon and juftice of the exception; letting
in the very mifchief intended to be provided againit by the
ftatute. In Porter’s cafc this point was mach doubted ; and Porrer’s eafe,
the wife who was divorced by fuch a fentence propter {®vi. Cro. Car. 461
tiam was advifed to obtain a pardon: yet other authorities 3Inft 29.
are pofitive to its falling within the exception, And at the | ';f"i b4
O. B. 14 Car. 2. Thomas Middleton being indifted on this 4Blac Com 16a.
ftatute, and producing a divorce from his firft wife under g"’!;"eii"é:r;’
feal canfs adulterii, (which is only a divorce 2 men{d et Kel 27
thoro,) it was agreed thar he was not within the ftature.
It is alfo agreed that a fecond marriage, pending an appeal 75 Hals, 494,
from a divorce a vinculo matrimonti, is aided by this excep- 3% 39-
tion; though the appeal fufpends and poflibly may repeal

Iih 2 the
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Polygamy.

the fentence 5 in which cafe the fecond marriage would of
courfe be invalid.

In the cafe of the Duchefs of Kinglton, who was tried for
polygamy, a fentence in the ecclefialtical court againft the
validity of a former marriage in a fuit of jaQitation of mar-
riape was produced in evidence ou her behalf, and contended
to be conclufive, being unappealed from. But farlt it was
holden not to be conclufive in itfelf; the fentence having de-
eided on the invalidity of the marriage only collaterally, and
not directly. Dur further, admiting it in geoeral to be
conclufive, yet the effedt of it might be avoided by fhewing
that it had been obiained by fraud or coliufion : and fhe was
declared guiley.

Laltly, it is provided that the aét fhall not extend ** to
¢ any perfon or perfens for or by reafon of any former mar-
¢ riage had or made within age of confent.”

If either party be within the age of confent, which in the
man is 14, and in the woman 12, the §th exception extends
to both; for the power of diflent to the former masriage
mult be reciprocal. And yet in a civil light a promife of
marriage by an adult to one vader age will fubjet the adult
to an alion for a breach of fuch promife. But if both are
above thofe refpellive ages at the time of the frft marriage,
though under z1, a fecond marriage would be felony. And
though either were under the age of confent when the firl
martiage was contrafted, if they agreed to it when both had
attained fuch age, by which the marriage is completed ; it
feems that a fecond marriage would be within the walon
and penalties of the ack.

Trial.

Offenders within the ftatute of James are direCted to
+ receive fuch and the likz proceeding, trial, and execution,
¢ in fuch county where they fhall be apprehended, as if the
¢ ofience had been committed in the fame county where
« fuch perfon or perfons fhall be taken or apprehended.”
This, according to the refolution in Lord Digby’s cale, may
be in the place where the party is imprifoned.  And it is
only an accemulative provifion ; for the offender may flill be
indi€ted where the fecond marriage was, though he be never
apprehended ; and fo may be outlawed.

By f. 3. of the flat. 35 Geo. 3. « fuch perfon and perfons

# {o ordered to be rranfported as aforefaid, and afterwards
g « found

»

-

——-
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% feund at lavge within Great Britain may be tried for {fuch Ch.XIT {7
<« offence cither in the county where (ach perfon or perfons T
was or were {o convilted and ordered to be tranfported as
aforefaid, or in fuch county where they thall be apprebend-

“ ed and taken, (fuch county being within England or

¢ Wales); and in fuch latter cafc the clerk, or other petfon

“ having the cuftody of the records of the court by which

“ fuch perfon or perfons was or were ordered to be tran-

¢ iported, fhall certify a tranfeript briefly containing the

k¢ terfor and efieQ of the record of the indiiment, verdi&,

¢ and judgment againft them; which certificate, being pre-

*¢ duced to the court before whom fuch perfon or perfons

¢ fhall fland on their trial, {hall be decmed fufficient evi-

¢ dence of the indiCtment, verdidt, end judgmest con-

¢ tained in foech record.”

*
-

<

-

Indiliment.

The indiCkment maft ftate the two marriages, and aver
that the former confort was alive-at the time of the fecond
marriage.  En the Duchefs of llingfton’s cafe the frft
count ftated gemerally that the defeadant on fuch a day;
&c. being then married and theo the wife of A. J. H., with
force and arms at, &c¢. did felonioully marry E. P. &c. the
faid A. J. H. being then alive, &c. The fecand count
ftated the time and place of the firlt as well as the fecond
marriage. When the trial is in the county where the

party was apprehended, there is an additional averment of

that fadt.
Witnefs.

The firlt and true wife cannot be a witnefs azainft her

§ 8
IrdiBmexts
Dovhel§ of
Kingtien's cafe,
1e S 'FF. 200.
Crown Cr. aifl
1. Poster's ey
Cro. Car. 4614
Crown Cir.
Lemp. 271,

hufband, nor vice verfd; but the fecond may certainly be 1Hale, 691

zdmitted to prove the fecond marriage 5 for the firk marriage
being proved, fhe is not fo much as wife de facto; buc that
muft be Erft duly eftablithed.

Evidence of Marriage.

In refpe& of the mamner of proving the two marrizges,
the firlt muft be duly eftablithed according to the rires and
cuﬂ:o_m of the country in which it was celebrated.

‘Where the firft marriage, which was with a Roman ¢atho-
lic woman, was by a Romifh prieft in England, not according
to the fitnal of the church of England, and the ceremory
was performed in Latin, which the witnefics not under-

Hh'z . fanding

z M5 Sum. gor.
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eife, O, B. May
1750, Ser)t Fore
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;&eﬁ}i 1o. ftanding could not {wear even that the ceremony of marriage
riage. according to che church of Rome was read, the defendaut

was directed to be acquitted ®*.  But Ld. Ch. J. Willes who
;_"{"_l’:_‘f;’:“ﬂhv tried him feemed. to be of opinion that 2 marriage by a priefk
s degyman of  Of the church of Rome was 2 good marriage (a), could the
fechurchof  ceremony according to that church be proved, namely, the

England. N
words of the contradting part of it.

Macy Norwood's.  In Mary Norwood’s cafe confeflion, cohabitation, and the
caft, 7%, 335 Jike were admitted as evidence to prove the relation of huf-
fl‘;:: 'z-gfmlﬂ; band and wife in petit treafon. Bat in Morris v. Miller, in
‘2953 an adtion for criminal converfation, it was faid that thefe
were not fufficient in that cafe, nor in profecutions for
bigamy; but that a2 marriage in faét muft be proved. How-
ever, what was there faid obiter, fo far at lealt as it
relates to this offence, feems to have been thaken in a {ub.

fequent cafe.

;rﬁ'plﬂ;s ﬂﬁ;; Jofeph Truman was indifted, for that he having married
AE_“’,';."Q;’,“M& Mary Rufiel], fpinfier, at Ruglen in Scotland, afterwards

. on, &c. at, &c. married Jane Cafs, the faid Mary Ruffell
roof of the pri. TY

Jower's iovabiing his former wife being then living. A witnefs proved that
;:g"i:;“;;":,;“" he kmew the prifonier; that Mary Ruffell, who was ftill
vacei d 10 a for- dlive, lived with him, and he acknowledged that he had been
;:;;‘;ﬂ';’ﬁ;; ;':j' married to her i Scotland ; and orce fhewed the witnefs a
dullion of acopy  paper, which he faid was a certificate of the marriage. The
-frsid‘:z‘::f,? ** prifoner not having produced this paper purfuant to notice,
£qainf! them for o copy of it was proved, and the prifoner’s acknowledgment
Eaving contrafied 24 g

Juch ,f_,,mg, im. Of his own hand-writing to the original. ‘The writing in
i’:’ff:}i ﬂ::; queflion purported to be a proceeding before a court in
ever, f;,’., pur  Scotland, whercin © the profecutor fifcal of the court com«
£od ;‘::";‘:5,“;‘! plained upon Jofeph Truman and Mary Ruficll his wife, that
Jicien evidenie £ by ack of Car, 2, parl 1. feff. 1. ¢, 34. it is enafted, thaf
e ’f’ﬁa;'&’:;f‘ whoever marries in a clandeftine unordesly manner, or by

Jor poiygemy.  perfons not authorized by the kirk, fhall be imprifoned for
three months and pay 10o marks, &c.5 and the perfons {6
married are obliged when required to declare the names of
the celebrator and witnefs, &ec.; yet neverthelefs true it is,
that J. T. and M. R. were married within three mooths laft
paft by fome perfon not authorized by the kirk, and without
proclamation of banns ; and therefore fhould be fined in the
terms of the aék to deter others from committing the like.”

(<) Quare; This mutk ot leaft be undesfiood of the manisge of perfons of thag

cormynion
® At

Polygamy,

% At Ruglen, 15th of January1493, a perfonal warning
was verified againft the defendants, who appesred and ac-

koowledged that they were married at the time mentioned.

in the complaint; but declare that they canpot declare the
mames of the celebrator and witnefs. Signed Jof. Truman
and Mary Rufikl,” aod indorfed by two wimefles.
¢ Having confidered the complaint with the above acknow-
ledgment of the defendants, the complaint proven by faid
acknowledgment 5 and in refpedt thereof fines them in
1co marks to be applied,” &e. Upon this evidence, toge-
ther with due proof of the fecond marriage, the prifoner
was convifted ; and the queftion was referved for the opi-
nicn of the Judges, whether the firft marriage were legally
proved ? In Eafter term 1795 all the Judges (ableat Perryn
B. and Buller J.) held the convittion proper. it was ob-
ferved by two of the Judges that this did not reflt upon co-
habitation and bare acknowledpment ; for the defendant had
backed his affertion by the produfion of a copy of a pro-
cceding againlt him for having improperly contracled his
firft marriage. But fome thought that the acknowledgment
alone would have been (ufficient, and that the paper produced
in evidenge was only a confirmation of fuch acknowledg-
ment : and one of them obferved upon the cafe of Morris v.
Miller, that there was a diflinftion between an aliom for

criminal converfation and an indidtment for this offence:

that in the former the acknowledgment and cohabitation of
the plaintiff could not prove his marriage as againft the de~
fendant ; and the acknowledpment of the defendant in {uch
an a2&tion of the plaintiff s marriage might be of a fa&t not
within his own knowledge s as it muft be if 2 defendant in
bigamy admitted his own marriage.

With refpe@ to {fuch evidence of a bare acknowledgment
in this cafle, it may be difficult to fay that it is not evidence
to go to the jury, like the acknowledgment of any other
matter in pais where it is made by # party to hia own prejue
dice at the time.  But it maft be admitted that it may under
circumftances be entitled to little or no weight; for fuch
acknowledgments made without confideration of the confe~
quences and palpably for other purpoles at the time, arc
fcarcely deferving of that name in the fenfe in which ac.
knowledgments are received as enidence 3 more efpecially if
made before she fecond marriage, or vpon occafions, when

Hh 4 _ in
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Ch. X1 § 10. in truth they cannot be {2id to be to the party’s own preju-

Ewidence of mar-
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§11.

dice, nor fo conceived by him at the time.

The marriage act 26 Geo. 2. ¢. 33. . 14. for preventing

Regifier of mar undue entries and abufes in regifters of marrlagcs, directs

ﬂdgh

Birt v. Barlow,

B.R.M, 1779,

Dol N P27,

(a} Per Lord
Man:held C,
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I

Miller, 4 Barr.

2053

Ball, N.P:

27.

the churchwardens, &c. to provide proper books in which
all marriages and banns of marriage there publithed or fo-
lemnized {hall be regiftered in the manner therein ftated 3
and that the fame thall be figned by the parfon, vicar, mini-
{ter, or curate, or by fome other perfoa in his prefence and
by his dire@ion: and that 2l fuch books fhall belong to
every fuch parith, &c. and be kept for public ufe. Thenby
{. 15. « In order to preferve the evidence of marriages, and
<t to make the proof thereof more certain and eafy, and for
¢ the diretion of minifters in the celebration of marriages
% and regiftering thereof, it is enalted, that all marriages
¢ fhall be folemnized in the prefence of two or more credi»
¢¢ ble witnefles befides the minifter who fhall celebrate the
¢ fame; and that immediately after the celebration of every
* marriage an entry thereof fhall be made in fuch regifter
¢ to be kept as aforefaid ; in which entry or regifter it fhall
¢ be exprefled that the faid marriage was celebrated by
¢t banns or licence ; and if both or cither of the parties
¢ married by licence be under age, with confent of the pa-
¢ rents or guardians, as the cafe thali be ; and fhall be figned
¢ by the minifter with his proper addition, and alfo by the
< parties married, and attefted by fuch two witneiles ;*
according to the form or effect therein fet forth,

In an a&ion for criminal converfation (wherein the proof
is in this refpedt at leaft as fridk as in cales of bigamy (a),)
it was ruled not to be neceflary to call one of the fubferibing
witnefles to the regifter to prove the identity of the perfons
married 3 for that a copy of the regifter was fufficient evi-
dence of the marriage in falt between perfons of the deferip-
tion there mentioned; and any evidence which fatisfied a
jury as to the identity of the parties was fufficient; as if
their hand-writing to the regifier be proved; or that bell.
ringers were paid by them for ringing for the w_cdding,_ or
the like : and fuch marriage in fa&t may, it is faid, be
proved as well by the teflimony of one who was prefent #
the ceremony as by the copy of the regifter.

[ 473 1

CHAP. XIL

QOF OFFENCES TOUCHING CLANDES-
TINE AND ILLEGAL MARRIAGES.

3. Bythe Marriage AR, 26 Geo. 2. ¢. 33. §a.

Banns to be publithed in fome Parith Church or public
Chapel where ufually before done. .
Previous Notice to be given to the Minifter of the
Names and Places of Abode of the Parties. 7,
Notice to be given of Diffent of Parents or Guardians
of Migors. ib.
Licence how to be granted, #5.
Solemnizing Marriages other than as allowed, Felony and
Tranfportation for 14 Years. ib.
After Marriage, Proof of Non-refidence of Parties not
allowed. - - - - §3
But Marriage of Minors by Licence without Confent of
Parents, &c. void, i,
Regifter of Banns and Marriages to be kept, and figned
by the Minifter.” - - - § 4.
Witnefles to attend and attefl Marnagc. ib.
Forging, deflroying, or meking folle Entvies in Regiffers,
Felony without Clergy. i
Exception a3 to Marriages of Royal Family, Jews and

Quakers, and thofe beyond Sea, - §5.
Marriages before had in newly-confecrated Churches
made valid by Stat. 21 Geo. 3. ¢ 53. - §6.

Probibited Marriages of the Royal Family.

§7.
Perfons folemnizing or aflifling thereat incur a Pre-
munire. i

Clandzfline
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Of Clandeftine and Nllegal Marriages.

Clandefline Marriages.

']‘HERE are other offences befides thole treated of in the

two laft chapters, touching illegal marriages, which
though perhaps they may with more propriety be clafled, as
an excellent writer has done, under the head of offences
againft the public police and economy, yet for the fake of
bringing the fame kind of fubje@ as much into one view as
poflible, they are here exhibited, together with other of-
fences more immediately againt the perfon, to which they
bear analogy in the fubje® matter. ‘This arrangement
may be thought more allowable, when it is confidered that
one of the moft obvious principles of thole ftatutes out of
which the offences in queftion are derived was, while
punilhment was inflited for the commiflion of them as
detrimental to the public good, to prote&t the perfons of
thofe who were moft expofed to the ruinoas ¢onfequences
intended to be prevented.

By the flat. 26 Geo. 2. ¢. 33. “ for the better preventing
¢ of clandeftine marriages,” it is enaQled, *¢ that all banns
“ of matrimony fhall be publithed in an audible manner in
¢ the parifh~church, or in fome public chapel in which
¢ banns have been ufually publithed, of or belonging to
< fuch parith or chapclry wherein the-perfons to be married
*¢ fhall dwell, according ta the form of words prefcribed by
“ the rubrick prefixed to the officc of matrimony in the
“ book of common prayer, upon three Sundays preceding
€ the folemnization of marriage, during the tinre of morning
¢ fervice, or of evening fervice, (if therc be no morning
¢ fervice in fuch church, &c. upon any of thofe Sundays,)
¢ immediately after the fecond lefion. And where the
*¢ perfons to be married dwell in divgrs parithes, &c. the
¢ banns fhall in Jike manner be publithed in cach, &c.
* And.where both, or cither, dwell in any extra-parochial
§ place (having no church or chapel wherein banns have
¢ been ufually publifhed), then the banns thall in like man-
* per be publithed in fome adjoining parifh church or
* ¢chapel; in which latter cafe, the minifter, &c. publithing

 fuch

—

OF Clandeftine and Hiegal Marriages.

% fuch banns, fhall certify the publication thereof in fuch
© manner as if cither of the parties dwelt in fuch adjoining
¢ parith, &c. And in all cafes the marriage thail be fow
# lemnized in one of the parith churches or chapels where
$¢ fuch banns have been publithed, and in no other place
 whatfoever.” By {. 2. No minifter, &c. fhalt be obliged
to publith the banns unlefs the parties thall feven days before
the firft intendcd publication deliver to him notice in writing
of their true Chriftian and furnames, and of their refpeQive
abodes within fuch parifh, chapelry, or extra-parochial place,
and of the time during which they have inhabited there.
By {. 3. no minifter, &c. folemnizing marriage between
perfons, both or one of whom fhall be under the age of
21 years after banns publithed, fhall be punithed by eccle-
fialtical cenfures for fo doing without confent of parents or
guardians tequired by law, unlefs fuch minifter, &c., fhall
have notice of their diffent: and in cafc fuch parents or
guardians thall publicly declare or caufe to be declared in
the church or chapel where and at the time the banns are
fo publifhed, their difient to fuch martiage, fuch publication
of banns {hall be abfolutely void. By [, .  no licence of
i marriage f(hall be pranted by any archbithop, &c. to
* folemnize any marriage in any other church or chapel
¢ than in the parith church or public chapel of or belonging
“ to the parifh or chapelry, within which the ufual place
“ of abode of one of the perfons to be married fhall have
* been for four wecks immediately before the granting of
% fuch licence, or where both or ¢ither of the parties {hall
% dwell in any extra-parochial place, having no church or
$¢ chapel wherein banns have been ufually publithed, then
 in the parith chorch, &c. belonging to fome adjoiniag
*t parith, &c, and in no other place whatfoever.,” « Pro.
% vided (I. 5.} that all parithes where there thall be no parith
 church or chapel belonging thereto, or none whereia
¢ divine fervice thall be ufually celebrared every Sunday,
* may be deemed extra-parochial places for the purpofes of
* this al.” With another provifo (. 6.) faving the arch-
bithop of Canterbury’s right to grant * fpecial licences to

4 marry at any convenicnt time or place.”
Then by {. 8. * If any perfon thall folemnize matrimony
¢ in any other place than a church or public chapel, :herc
¢ banns
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Of Clandefline and lepal Marriages.

* banns have been ufually publithed, usnlefs by fpecial
& licence from the archbithop of Canterbury; or fhall
¢ folemnize matrimony without publication of banns, ualefs
s licence of marriage be Hrft obtained from fome perfon
¢ having authority to grant the fame; every perfon know-
« ingly and wilfully fo offending, and being lawfully con-
¢ victed thereof, thall be guilty of felony and tranfported
*f to fome of his Majefty’s plantations in America for 14
¢ years, according to the laws in force for tranfportation of
« felons; and all fuch marriages fhall be null and void.”

By [. 9. * All profecutions for fuch felony te be com-
¢ menced within 3 years after the offence committed.”

By {. 10. * After the fclemsization of any marriage by
banns, it {hall not be neceflary in fupport of fuch marriage
to give any proof of the aftual dwelliag of the parties in the
refpelive parithes, &c. where the bats were publithed s
(nor the like where the marriage is by licence:) nor thall
any evidence be reccived to prove the contrary in any fuit
touching the validity of fuch marriage.” By £ i1, mar-
riages by licence, where cither of the parties, notbeing a
‘widow or widower, fhall be under 21 years of age, had
without the previous confent of the father or lawfal guar-
dians, or one of them; or if no gaardian, then of the
snother, if Iiving and unmarried; or if none fuch, then of
a guardian appointed by the court of Chancery, fhall be
null and veid. 8. 12. fpecifies certain cafes where application
may be made to the Lord Chancellor, &c. to confent to the
marriages of minors,

Then ¢ for preventing undue entries and abufes in regif~
¢ ters of marriage,” L. 14. enadls, © that the church and
« chapel wardens of every parilh or chapeley, fhall provide
s¢ proper books, in which all marriages and banns of mar-
& riage tcfpeCively there publithed or folemnized fhall
¢« be regiftered, (every page of which is to be regularly
¢ numbered and lined at proper diftances, in the manner
¢ therein mentioned,} and fhall refpetively be figned by
¢ the par{bn, vicar, minifter, or curate, or by fomie other
s¢ perfon in his prefence and by his direQtion. And 2ll
¢ {uch books fhall belong to every fuch panlh or chapel,
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and be kept for public ufe” By £ g ¢ In order to ch XIIL §4.
preferve the evideuce of mardiages, and to make the fﬁ’f’ﬁ:‘;:f;"‘“?‘
proof thereof more certain and ealy, and for the diretion ée tpr. o
of minifters in the celebration and regiftering of mar. ==————
riages ;7 *¢ all marriages fhall be folemnized in the pre- in e profince of
fence of two or more credible wirnefiis.befides the minifter; oy :’;::;:f;;

and immediately after fuch celebration an entry thervof tem

fhall be made in fuch regifter; in which it fhull be ex-

preffed that the marriage was by banns or licences and

if both or either of the parfies married by licence be

under age, with confent of the parents ar guardians, as

the cale may be; and fhall be figned by the minifter with

his proper addition, and allo by the parties married, and

attefted by fuch two witnefles;” which entry is direted

to be in the form ot to the effeét therein fet forth.

14

[

-

13

[ 4

(11

L4
L]
[ 1

L3
113
L)
113
LY
[ 11
L4

£ 3

€t
11}
L 13
[ 1]

LT3

Then by f. 16. * If any perfon fhall with intent to clude Forging ar making
the force of this act, knowingly and wilfully infert or Sfalle eniriesin r-
caule to be inferted in the regifter book of fuch paritfh or fu'{;}:s:aaiiegmj
chapelry as aforefaid any falfe entry of any matter or 2% Duders
thing rvlating to any marriage; or falfely make, alter, M.;é}{m‘:u;rja;-
forpe, or counterfeit, or caufe, &c. or aft or afhft in s léw-
falfely making, &c. any fuch’ entry in fuch regifter; or

any fuch licence of marriage as aforefaids; or utter or

publifh as true any {uch falfe, aleered, forged, or counter-

feited regilter as aforclaid, or a copy thereof, or-any fech

falfe &c. licence, knowing fuch regifter or licence of

marriage refpellively to be falfe, &c.; or if any perfon

fhall wilfully deftroy or caufe or procure to be deftroyed

any regifter-book of marriages, or any part thereof, with

intent to avoid any marriage, or to fubjelt any perfon to

any of the penahics of this ad¥, every perfon fo offerd.-

ing, being thereof lawfully convidted, fhall be gmlty of

felony, without benefit of clergy.”

Sect. 17. provides that nothing in the att ¢ fhaltextend g,

to the marriages of any of the royzl farm]y ? & nor Ex epnsf,s arts
(by £. 18.) to Scothnd; nor to any marriages amongft ;;::T:;fgfkf
Q'akers or Jews, where both the parties to any fuch #s; Scotlond, o
marriage fhall be Quakers or Jews; nor to any marriages Places !’?m;"‘m

folemnized beyond the feas™

By
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By ftac. 21 Geo. 3. ¢ §3. . £ * all marriages thed
% {olemnized or to be folemnized before the 1t of Aupult
¢ 1781, in any church or public chapel in England, Wales,
“ and Berwick-upon-Tweed, ercted fincc the making of
¢ the (laltmentioned } adl, and coufecrated, (hall be as valid
¢ in law as if they had been folemnized in parith churches,
“ &c. wherein banns- bad bren ufually publithed before or
¢ ar the time of pafling the faid 261"  ihig provifion was
rendered neceffary by the determidation of the court of
King’a Bench in Rex vi The Inhabiranis of Northfield, in
Eafter term 1781, declaring fuch marriages to be void by
the marriage act: bat its operation is not profpe&ives

Some of the offences punithable by the marriage a& were
before prohibited by the canons of the church, and fome
were fubje@@ed to pecuniary forfeitures by the flatutes
6 & 7W.3. ¢. 6. £.52, and &8 W. 3. ¢. 35. f.2,,and
10 Ann. ¢. 19. {; 176, which are now merged in felony,

2. Of probibited M. arriage.r of the Royal Family.

By a refolution of the Judges in Hilary texm 1717, upon
a qucfhon referred to them by command of the king, the
prerogatwc of the crown to fuperintend and approve of the
marriages of the royal family was fully recognized. This
prerogative, which is founded in the foundeft national policy
as well as in duc decorum, is further confirmmed by the
exprels enalment of the legiflature in the ftac, 12 Geo. 3.

€. 11. % That no defcendant male or female of the body of .

¢ his late Majefty King George the fecond, {other thun the
« jffue of princeflcs who have married or may hereafter
¢ marry into foreign families,) thall be capable of contraét~
% ing matrimony, without the previous confent of his ma-
& jefty, his héirs or {uccefors, fignified under the great feal
% and declared in council; (which confent, to preferve the
« memory thereof, is hereby dire@ed to be fet out in the
* licence and regifier of marriage, and to be entered in the
¢ books of the privy council;;) and that every marriage or
¢ matrimonial contra& of any fuch defcendant, without
« fuch conlent firft had and obtained, fhali be null and void
¢ 1o all intents and purpofee whatfoever.” With a provilo,
([. 2.) ¢ that in cafe any fuch defcendant, being above 25
& years of age, fhall perfift in their refolution o contrall a

# marriage
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marriage fo difapproved of ; then fuch defcendant on
giving notice to the privy-council {to be entered in the

479
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books thereof) may, at any time from the expiration of

12 calendar months after fuch notice, contra& fuch mar-
riage with the perfon before propofed and rejeted, (and
fuch marriage fhall be valid without the previous confent
of the crown}, unlefs both Houfes of Parliament fhall
before the exviration of the faid 12 months exprefsly de-
clare their difapprobation of the fame.”

Then by 1. 3. % Every perfon who fhall knowingly or
wilfully prefume to folemnize, or to allift, or to be prefent

ﬁm&u rmgu

at, the celcbration of any marriage with any fuch de- Sucarspramssire.

fcendant, or at his or her making any matrimonial con.
tract, without fuch confent as aforefaid firt had and
abtained, except in the cafe abovementioned, fhall, being
duly convi@ted thereof, incur and fuffer the pains and
penalties of the flatute of provifion and przmunire,
16 Ric. 2.”



