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PREFACE.

] sHovLp have confidered it an unbecoming pre.
fumption, as well as an unneceflary Iabour, had I

 ventured, without additional materials, on a new

arrangement and difcuflion of the fubjeft of thefe
volumes, already fo ably and authoritatively treated
of by Lord C. J. Hale and Mr. Serjt. Hawkins. But
it is now near ninety years * fince the lait of thofe
authors publifhed his valuable work, and the accumula-
tion of new matter, both by ftatutes and adjudged
cafes, is become fo great, that a revifion of this moft
interefting branch of our law would, I thought, be an
acceptable offering to the members of my profeffion,

however far the execution of it-might fall thortin point

of ability of thofe models which they have been accuf-
tomed to contemplate.

It may be faid, that much has already been done

‘towards the completion of what I have propofed by

the excellent difcourfes of Mr. juftice Fofter, by the
notes which have from time to time been added to the

~ feveral editions of Serjt. Hawkins’s work, and by a

colle@ion of cafes on the crown law publithed within
a few years paft by Mr. Leach. '

With refpet to the firft of thefe, it is greatly to be

' lamented, from the fpecimen which that learned judge

has given of his talent in this fpecies of writing, that

i he did not take a more general view of the criminal

law, which he feems at one time to have meditated.
Had he extended the fame attention to other parts of

#® The firlt edition was printed in r716. .
A 3 ¢
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it as he has done to the fubjeéts of High Treafon and
Homicide, this, or any other treatife of the like fort,
would have been much lefs wanted. His fearching and.
well-poifed mind would have cleared many of the dif-
ficulties which have impeded my progrefs, and the
authority of his opinion would have fettled many
daubts which I have only ventured to fuggeft, or
at moft to hint a folution of.

With regard to the additions made to the fubfequent
editions of Hawkins, however ferviceable as notes and
references, yet from the very nature of fuch materials
they are for the moft part little ealculated to give that
complete and fatisfaltory information, which is ef-
fentially requifite to be obtained without delay in
criminal cafes.

The publication of Mr. Leach’s reports is of another
defcription. About a twelvemonth or more before
that made its appearance, I had begun to make a eollec.
tion of Crown MSS. with a view to a work of this
kind at fome diftant period, and had beeri furnifhed
with many of the cafes which are to be found in that
book particularly by the late Mr. Juftice Buller, who
encouraged me to undertake the publication of them,
provided I could obtain the confent of the other judges,
without which he did not feel himfelf at Lberty to do
more than to furnifh me with copies for my own infor-
mation and amufement. While | was deliberating upon
his propofal, Mr. Leach’s book was firft publithed, which
removed part of the difficulty I had felt in making the
defired. application to the judges ; and foon afterwards
ip the courfe of July 1789, Lord Kenyer, by the con-
fent of the whole bench, gave me permiffion to take a
copy of that collection of cafes, of which as chief
Judkice of the court.of king’s bench he was the depofi-
tary, and which will hereafter be mentioned in the

lift
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lit of MSS. referred to in the {ubfequent fheets.
From feveral of the other judges I alfo received the
moft liberal communications of their own MSS. and
particularly from Mr. Juftice Gould, whofe venerable
years and indefatigable profeflional labours had given
him more opportunity than any other of making a
large colletion of cafes within his own time. Thefe
MSS, as coming from the moft authentic fources, carry
with them the greateft authority. If however my in-
tention had been merely confined to publifh acolleftion
of crown cafes, it is probable that Mr. Leach’s book
would have made me refrain, from a confideration,
fince juftified by the event, that whatever inaccuracies
firft appeared in that volume, the principal at leaft
would be foon correfted in the fubfequent editions,
But as my intention went further, and I had origi-
nally propofed to exhibit the modern decifions in
the fhape of notes to Lord Hale’s Summary, taking
that as the ground work of the arrangement, on ac-
count as well of its authenticity, as its brevity, the
printing of many of thofe decifions, together with the
accumulation of additonal matter, {limulated me to.
enlarge my plan, and to take a more general view of
the criminal law, in which I was further encouraged
by the friendly communication of other MSS., as foon
as my defign was known, from many gentlemen,
whofe names I fhould be proud to conne& with my
own if I were at liberty fo to do.

I was thus drawn on by degrees to engage in this
very arduous undertaking before I was well aware of
its magnitude. Let this be fome alleviation of my

prefumption with the public: and the members of

my own profeflion, who can alone jultly eftimate
the extreme labour and difficuliy as well as the pain-
ful anxiety accompanying an attempt of this nature,
will, I truft, judge of it with their habitual candour
and indulgence. I make no apology for the length of

Ay time
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time the work has been preparing for, and in the
prefs: I am more afraid that the importunity of
friends has led ine to haften the publication of it
Iooner than I ought in prudence to have done:
but had I waited ill I had fatisfied myfelf with my
own correftions of it, I know not when my mind
would have been relieved from the burthen which has
already broken in too much upon my private life,

Having been led to mention the name of my de-
parted patron and friend, Mr. Juftice Buller, to whofe
notice and regard I was recommended at my firft outfet
in the profeffion of the Lawby onewhom we heldin equal
reverence and eftimation, I truft it will not be thought
too great a deviation from the purpofe of this intro-
duction, if firongly impreffed by a fenfe of the obliga-
tions I owe to him, I fhortly trace, and add my
humble endeavour to continue ‘the memory of his
many amiable and excellent qualities. Ata very early
period of his life, having been advanced to the rank
of one of his majefty’s counfel, and being puifne Judge
of Chefter, he was in the thirty third year of his age,
on the death of Sir Richard Alton, which happened in
the year 1778, placed upon the Englith bench at. the
inftance of Lord Mansfield, who recommended him
to that high ftation, from ‘having difcovered in him
thofe talents and that knowledge, which pointed him
out as the ableft afliftant he coyld fele& from the bar
of the court, in which he prefided. If any man were
arrogant enough at the time to queftion the. judgment
of Lord Mansfield upon that occafion, the very active
and able part which Mr. Juftice Buller fuftained in the
adminiftration of juftice for more than feventeen years
during which time he fat in the court of king’s bench,
as well as the fhare which his declining health permit.
ted him to take in public bufinefs during the fix years
he was a judge of the court of Common Pleas, would

4 moft
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moft decidedly prove the difcernment of that noble
and enlightened magiltrate, who left the public to
regret as little as poffible thofe infirmities, which pre-
vented the continued exertion of his own fplendid
talents, when to the abilities of the other judges of his
court he added the induftry, fagacity, quicknefs, and
intelligence, for which Mr. Juftice Builer was moft
eminent. And perhaps the wifdom of Lord Mansfield’s
recommendation cannot be more firongly evinced,
than by recolletting that the whole bufinefs of the
fittings in Weftminifter and London, during the two
or three laft years of his being chief juftice, was con-
dutted folely before Mr. Juflice Buller ; in the courfe
of which many great and important queftions, ex-
tenfively affecting the real and commercial interefts
of this country, were determined by him with a
promptitude and juftnefs of decifion, which would alone
place him very high in rank among thofe judges,
whom this country has been ufed to regard with ad-
miration and reverence. That the opinion which Lord
Mansfield formed of him when raifed to the bench was

not.altered, when he himfelf retired from office, is

certain ; for it is known, that if he had had the no-
mination, he would have named Mr. Juftice Buller as
his fucceffor*. In regard to his adminiftration of
criminal law, it ufed to be faid of him by thofe, who
from their fitvation in life were motft likely to form a
true judgment of that part of his charadter, that no
perfon if guilty would chufe to be tried by him, but
that eyery one if innocent would prefer him for his
' judge:

* In mentioning this anecdote, I truft no ane will fufpe@t me
of intending the flighteft difrefpedt 10 the late Lord Kenyon, of
whom it has been jutly ebferved, that he poffeffed more juridical

knowlcdge than any other intermediate {ucceflor of the learned
Hale; my fole objeét is to record the teftimony, which, after
many yeats experience, Lord Mansfiel@ bore to the fitnels of My,
Jultice Buller to Bl the higheft judicial fituation in the Courts of
common law.
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judge: than which nothing furely can defcribemore em-
phatically the general opinion of his great difcernment
and impartiality. In private life he united the moft ami-
able temper with the moit frank and conciliating man-
ners, and, without regarding his own time or trouble,
encouraged by the kindeft attention and the moft wil-
ling affiftance the younger members of that profeffion
of which he was himfelf a diftinguithed ornament.

1 fhall now proceed to make a few general remarks
on the {cope and condu&t of the work, and then con~
clude with mentioning the feveral MSS. and publica-
tions which are referred toin it.

In drawing the outline of this treatife T have endea-
voured as much as poflible to clafs together kindred
offences. 'This has led me to depart in fome inftances
from the more ufual arrangement; but the conveni-
ence in prattice from brmgmg together apprommatmg
offences into one view and in the fame volume, will, I
truft, compenfate for fuch deviation from the beaten
path. For this purpofe I have firft claffed together all
offences againit religion and the church eftablithment.
Next, fuch as touch the perfon and majefty of the
king and the allegiance due to him as the fupreme
magiftrate of the ftate. This clafs of courfe includes
feveral offences inferior to High Treafon, though of
the like tendency, which are noticed in the progrefs of
the principal inquiry. Next are claffed offences im-
mediately againft the perfon, amonglt which I have
ranged fuch as relate to.forcible, clandeftine, and
illegal marriages for the reafons hereafter fuggefted.
Then follow offences immediately againit property,
beginning with- thofe the principal objeft of which
is the gain of the offender, and which are faid to be
done lucri caufd, and ending with thofe inftigated by
mere malice, including fuch as are of a mixed nature.
Thefe conclude the.two firft volumes which are new

X _ publifbed
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publifhed. A third volume, which is in confiderable for-
wardnefs will include the offences of which T have notal
ready treated, and conclude with a general view of the
practical progrefs of criminal proceedings from the ar-
reft of the offender to the final confummation of the law,

I withed much to have brought this work into a
narrower compafs, which might have rendered it in
fome refpelts more convenient for common ufe, and
would have faved me much time, labour, and ex-
pence; but thefe ends could not have been obtained
without greatly leflening the utility and value of the
materials, [t is well known to every lawyer that in
criminal matters an abbreviation of an adjudged cafe
is very leldam fatisfaltory, and that of 2 ftatute is nearly
ufelefs, and can never he ulomately relied on. In
many inftances where the marginal abftra& of a cafe
will, Itruft, be thought to give the full fubftance and
effedt of it, yet the cale itfelf could not with any pro-
priety have been omitted, without affuming to myfelf
an authority which all might well difpute, who wifhed
for more authentic information of the decifton, and
many would regret on account of lofing the precife
and formal precedent, which has its ufe. The im-
portance and neceflity indeed of having the moft cor-
reét information at hand is fufficiently obvious to thole
who pratlife at the crown bar, where it is moft ufual,
and always defirable for the ends of juftice and the in-
fluence of example, as far as certainty can be rea-
fonably obtained, that the trial which commences
fhould without intermiflion be definitively concluded
by judgment. Without lofing fight of thefe moft
important objedts, a faithful tranfcript of all the
operative parts of the {latutés * in queftion, and an

authentic

® The flatutes when quoted verbatim are put within inverted
commas ; but thole are omitted in fome inflances where the purs

pofe was of a fecondary matare, aud {ufficiently anlwered by fetting
forth the fubflance.
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authentic {tatement of the adjudged cafes, I have en-
deavoured to abbreviate all general matters which
are of common notoriety, and are treated of in other
well known books. Some heads which are grown al-
moft obfolete I have very thortly touched upon, and
having nothing new to add have contented myfelf with
referring io other works where they are more fully
difcufled. And asthe object of this treatife is confined
to the defcription of fuch offences alone as are cogni-
zable in the principal criminal courts of oyer and ter-
miner and gaol delivery, I have only occafionally
noticed fuch flatutes as refer to the jurifdiction of in-
ferior magiftrates upon fommary proceedings, where I
thought they might explain or illuftrate the principal
matter : it was indeed ‘the lefs neceffary to fwell this
work 10 a flill more inconvenient fize by their intro-
dution, as it is impofiible to arrange thofe Jawsin a
more convenient and judicious manner than that in
which they are already to be found i the admirable
volumes of Dr, Burn.

EDWARD HYDE EAST.
Adelphi Terrace,
May 1304,

The following is an dccount of the principal
MSS. referred to in this Work.

1. A copy of a book, in which the crown cafes referved for
the opinion of the Judges for many years back are en-
tered. The original is in the cuftody of the Lord Ch. J.
for the time being of the Court of King’s Bench. The
determinations are entered fhortly, {ometimes with the
reafons, but generally without. This deficiency I have
been enabled to fupply for the moft part by the afiftance
of the private MS. next after mentioned. This book is
cited as MS. Crown cafes referved; abbreviated, MS.
Crown caf, ref,

2. Copies of the referved cafes above referred to, which
were delivered to the {everal Judges before they met to
confider of them, with their memoranda or notes of the
grounds of the determinations. I have been liberally
favoured with communications of this kind from feveral
of the Judges, which are quoted as MS. Jud. or MS. of
the Judges. Part of thefe, I may now mention without
breach of delicacy, as having been communicated to me
by the late Mr. Juftice Gould and Mr. Jultice Buller, and
which have the fanion of their names.

3. Lord Hale’s Summary, interleaved with MS. corre@ions
and additions. This MS. compilation, though began before,
(probably by Mr. Stow a gentleman at the bar) was put into
its prefent form by Mr. Juftice Yates, whofe fon is now in
pofieflion of it.  Copics of it were commupicated to differ-
ent Judges, who have contributed from time to time the
fruits of their own experiecnce. My own copy was taken
from one in the pofleflion of the late Mr. Jultice Buller.

The work was bound up in three volumes, according to

which I have cited it by the defcription of 1. 2. and 3
MBS. Sum. and I have added the page of the MS., be.
caufe copies of it are now in the hands of many gentle-
men of the profeflion. The greateft part of the work s
a compilation from printed books, chiefly from Mr. Juf-
tice Fofter’s Treatife on the Crown Law, Lord Hale’s
and Hawking’ Pleas of the Crown,

4+ One
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4+ One volume of MS, is cited by the name of MS. Tracy,
by which Judge it was compiled as 2 comment on Lord
Hale’s Summary. A copy of this, which is occafionally
referred to in Mr. Juftice Fofter’s treatife, was comme-
nicated to me by Mr. Juftice Lawrence.

5« A fimilar compilation by Mr. Juftice Bumnet., The ori-
ginal is part of a moft valuable colleftion of law MSS.
made by Lord Chancellor Hardwicke: a copy of which
was furnifhed to me by his defcendant, my worthy
friend, the Right Honorable Charles Yorke. This is cited
as Burnet’s MS. Summary, or, MS. Burnet,

6, Lord Holt's MS. from the laft-mentioned colle&ion.

7+ A MBS. volume of Crown cafes communicated by the late
Lord Afhburton to Mr. Juftice Heath, by whom I was
favoured with a copy. Thefe, which are cited as MS.
Dunning, were taken by his Lordthip when at the bar.

8. AMS. work of the late Mr. Serjeant Forfles, being a
Treatife of the Crown Law, and probably intended by
him for publication had he lived to have given it the
finithing revifal : Mr. Bolton, whofe property in it was de~
vived immcdiatcly from the author, very liberally con-
fided the cuftody of it to me, with liberty to make what
extralls from it I pleafed. Butas Ifound that the author
had been working upen materials fimilar for the moft
part to my own, the ufe I have made of his treatife has
been very fpating, confined altogether to a few original
cafes which had chiefly fallen under his own notice, and
which I bave marked with his name.

9. MSS. of Mr. Mafterman, fometime fince Secondary of
the Crown Office, for the ufe of which I am indebted to
Mz. Barlow, the prefent Secondary, to whom they belong,

10, Two volumes of MS. cafes, cited as Shapleigh’s MS.,
the name of a gentleman formerly at the bar, who it was
once fuggefied to me was probably the author. 1 have
fince however had veafon to doubt the information.
They were communicated to me by Chatles Shorr, Eiq.
the Clerk of the Rules on the plea fide of the coust of
K. B. who received them from a relation of his at the bar

Jong
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long fince deceafed 3 but he knows nct by whom they were
taken. Mr. Juitice Buller; who formerly infpeQed them,
gave them the praife of accuracy,

11. A few MS, cafes taken by mylelf, or communicated to

me by friends, for whom I am gladly refponfible, Thefc
are imply marked MS.

Of printed books with varying editions, it may be ufeful

to remark thote which I have ufed: :

Crown Circgit Comp, 1738, in the firt part of the
work, and latterly the edition of 1799.

Dalton’s Jultice, fo. edit. 1727.

Leach’s Crown Cafes, 2d edit, in the firft part and lat-
terly the edition of 1800, in two volumes.

State Trials, Hargrave's edit.

Statutes, Ruonington’s edit,

xRV



With the following Iit of FErrata and Addenda will be
found a few cafes which were not decided in time to

be noticed in their proper places in the progrefs of the
Work.

ERRATA ET ADDENDA.
Page
2. ¥ q. dele o2 erfoms bolding placer at conre,” and 28d By Barriffers
@2. Jorm gf?:l;s ;;d fmdtr.g' % 9. ’ 7 ey
ro7. line 1. for  confirmed™ read * confined,”™

Ti7. Jine 9- for “1ie' read ¢ sy,

279, line 17, for “ mere' read % pan,™

370. laft line note, add ¢ Q. B. December 1778 wi. ¥ Leach, t6o. Captain
Roche's cafe. A later inflance war that of Governsr Wall, tried and
cxecnted for che murder of Benjamin Armftrong 2 foldier, at Goree in
africa, O.B January 1802.”

383. add to Beaver's cafe ju the margin ¢ Hil. term 17855 and refer to Rex o,
Pickerfzill and others, Cald.'2g97.™

396. line 9. for ¥ Lord C. ]+ Pratr** read 1 Lord C. J- Kmg.™

416. lioe 3 and 5 from the bottom, for ¢ prifeser™ read profecuter.”

1aft line, for *¢ ana™ read ¢ a¢™ (ehis is vight in many copies}.

437, attheend of title oflaulis, &c. add ¢ fat. 33 Geo, 3. ¢ b7, affaultson
feaman, ketlman, cafter, or thip-carpenter, with intent to obfiruét
them in their bufinels ; 2 mifdemeaner for the firft offence, fefony and
tranfportation for the fecond offence,™

§45- after line 0. add ¢ 6. Advercifing reward, &e. for flolen goods, a for.
feiture of tol by Rat. 25 Geo. 2. c 36, §.155.8."

579+ 8. 210 referto ¢ flat. 42 Geo, 4. ¢, 82,1, 1.7 paffed fince that part was
printed.

38, Moorc’s cafe; refer to ¢ fiat. 42 Geo, 3. ¢ 310 1. 1. fince pafled.

58g. flat. 13 Geo 3. c. g2. referto * flat, 43 Geo, 3. ¢, 81, L. 4.7 fince paffed.

6o3. I, f:s. refer to the fame Ratute,

6o5. refer from Thomas's cafe to ¢ fat. 42 Geou 3. €. 81. 1. 3. fince pafled,
which cures the difficalty,

€09, a3 to Mealing drery 1efer to *¢ ftar, 42 Gen, 3. c. 107. lince pafied, which
agsin maker the offence of fealing decr in inclofed grounds felany, and
fubjefls to wanfportation for 7 years; in other grounds, t6 5 penaly of

o . :'qr the firfk offence, and felony and 7 yeors® eranfportation for the
econd.™

653. line 6. in the maxgin dele ¢ o,

706. latt line in the margin, for ¢ Cro, Cir. Corwp.” read ¢ Crown Cire Comp, ™

226, laft line, add 7 13 Vin. Abr, 480.™

245. add "< xili. Forging, &e. contrafls, ofigements, ceriificates, oF receipts, Te-
fpedting the redemption of the Jami-tax, 3 wipital felony by flan

] 42 Geo. 1. c. 716, 1L rg4.” §. 31, b

264. At the head of the fecond note for (a) place {5).

$72, inmaigin, for 8 Geo. z,* read * § Geo. 1.

Addenda,

Addenda:

Benjamin Pooley was tried before Lawrence J. at the
Old Bailey in 1801, and convifted on an indiGtment found-
td on the ftat. 7 Geo. 3+ ¢. §o. L. 2. charging him with
Realing out of the pofl-office a letter fent to be delivered by
the poft. It appeared in evidence that the prifoner was
employed in the Penny Poft department as 2 charge-taker
and as a Jetter-carrier ; and that as charge-taker the letters
artiving by the General Poft, which were to be delivered by
the carriers of the Penny Poft of the caftern divifion, were
delivered to him to be divided according to the diffezent
walks of the letter.carriers; and that he did not deliver the
letter which was the {ubje@ of the indi@ment to the letter-
carrier within whofe walk the perfon lived to whom it was
direCted; but that he afterwards opened it, and took out of
it 2 checque or draft for 200/, on the Stratford Place bank,
drawn on unftamped paper by a perfon living above 30 miles
from Stratford Place. It was objeQed for the prifoner, that
this draft being on unftamped paper tould not be received
in evidence as 3 medium to thew that the prifoner had ftolen
the letter : but the court over-ruled the obje@ion, being of
opinion that the draft, though unftamped, might be reccived
in evidence for collateral purpofes, though not for the purpofe
of recovering the money contained in it. But the Count
entertained doubts whether the fecond feftion of that aét
applied to fervants of the poft-office, againft whofe mifcon-~
duct the firlt fe€tion of the alt was intended to guard ; and
from which it might be inferred that the Legillature did not
conceive, that the embezzling 2 letter by thofe fervants was
@ larceny: and Strutt’s cafe, Leach 100. was referred to,
where Nares and Willes Juftices, and Glynn Serjeant Re.
corder were of that opinion. On the 23d of June 1802
all the Judges agreed that the conviflion was wrong, being

of opinion that the 2d fe&ion of the ftat. 7 Geo. 3. c. £0.

did not extend to the fervants of the poft-office ; which
opinion was founded on comparing that fe@ion with the 1ft
and 3d fc&ions of the a. The prifoner was accordingly
recommended for a pardon.

i Jobkn

xvii

Pooley"s cafe,
MS. [ud,

The flat. 7 Geoy
3-6. 500 foa.
dors not extend .
20 the forwonts
r&yg{);-a'ﬁfe H 9’.
and therefore a
conviidion of one
of them for fleal-
ing out of the
Fofl-office a leteer
Jent to be delivere
ed by the poft,
keld qurong.
{Pof). ch, 16,
L18)

Draft on new
Sfamped paper
may be received
in rtidence for
callateral pur-
Pofes as to prewe
the offenceof frale

ing, &e.
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Harrin'y caley
MS, Jud,
Convillion on the
Black A8 for
ﬁr.fng at ane <who
camwe 0 execule £
=urit of poffiffion
<with 8 woearranty
in wobich the par-
"5 #ame W in-
gr!td aﬁtr the

fmfin ? the

iy but before
S
#he office by the
wnder. fheriffy
keld guod.
(poﬂ. ch. 8.
6.

27de Padfield v,
Cazell a0d
others, Witles*
Rep. k.
which was te-
ferred to.

Martin's cafe,
M5, Jud,
Tndivrent charg-
irg that the pris
Semer on the Tath
of Febriary, &e.
weif:rad 5aft coin
tz LG bneq-
irgiy, e and
that on the faid
14th of Febru-
ary, &, hewtrer-
edoFL. &elir
Jufficient to aar-
rant the hipher
Judgment requived
J_vﬁa!. 15 &2,
e 28 f 3. on
Juth ax uiter bafe
coin ineice on the
fim:d 3 for the
dap as aid ¥
mateial,

{Fiae polk. ch. 4.
£ ag)

Addenda.

John Harris was tried before Rooke J. at Salop, March
1801, for wilfully fhooting at Thomas Banks; and being
convicted, received fentence; but execution was refpited
to take the opinion of the Judges on the following falts-
Thomas Banks went with a warrant from the fheriff of Salop
to exceute a writ of poffeffion on the prifoner’s houfe. The
warrant was addrefled to threc perfons, the theriff’s bailiffs,
and afier it war fealed, but before it was fent out of the offices an,
intetlincation was inferted by the under-fhesiff in thefe
-words; * and to Jeremiah Powell and Thomas Banks, my
#¢ bailiffs on this occafion only.” Powell and Banks went
to the prifoner’s houfe to execute the writ of poficffion, and
defired admittance. The prifoner looked out of the window,
and they fhewed bim their warrant. The prifoner faid,
that the firlt perfon who came in he would blow his brains
out. Banks then went for more help, and returned with
another man. They then burlt open the door of the houfe,
and the prifoner fired a blunderbufs at them, and wounded
Banks very (everely in the knee. It was objeQted by the
prifoner’s counfel at the trial, firft, that the warrant gaw.: no
authority to Banks or Powell, their names being inteslined
after the {eal was affixed toit. Secondly, that the prifoner
having fhot at Banks in his own houfe, this was not within
the meaning of the ftatute. But the Judges held the con-
viftion proper. :

Robert Martin was tried before Graham B. at the Derby
aflizes, March 1801, upon an indi@tment on the ftac-
15 Geo. 2. c. 28 the firft count of which charged, that the
pril’oner on the 14th of February, in the 41ft year of the
King, one piece of falfe and counterfeit money made to the
likenefs of a fhiliing, as and for current money of the realm,
did utter to one William Coxen, well knowing the fame to
be counterfeit; and that the faid Robert Martin on the faid
14¢h of February one othet picce of counterfeit 100ney made
to the likenefs of a thilling, asand for current money of the
realm, did utter to.one Fobn Longden, well knowing the fame
“to be counterfeit, againlt the form of the fiatute. There
was a fecond count for a fingle utterance to Wm, Coxen.
“The jury found a verdi€t on the Arfl as well as fcco.nd
count, on evidence of knowingly uttering bad fhillings twice
on the 14th of February. But it was wmoved in arreft of

judgment

Ay

Addenda. xix

judgment for the increafed punithment, that the charge in
the firft count for the fecond utterance was uncertain, being
laid on tke faid 1425 of February, inftead of following the
words of the Ratute and laying it ¢ on the fame day;” in-
afmuch ag evidence of an utterance at any time before the
indi@ment found wonld (it was faid) fupport the Grft part
of the charge; and therefore that it did not neccflarily ap»
pear on the face of the inditment that the utterings were
both on the fame day. The queftion was thereupon referved
for the Judges, Whether, as the cafe was proved, the charge
of the fecond utterance in the firft connt were well laid ?

At a conference on the 5th of June 1801, to which time »i: Cartifle v.
the cafe was adjourncd, the Judges were of opinion that the E;ff'j’mz‘ .
indiCtment was good; for that on the face of it the utterings Picketz, E.
appeared to be on the fame day: and though when the day ?’EP? :?'Fi;m’
was not matesial, the falt might be proved on a day differ- 4 Term Rep,
ent from the day laid ; yet where it was not indifferent the ¥
precife time laid muft be proved s and that in this cafe it
muft be taken that it was proved that the defendant uttered

counterfeit coin at two different times of the fame day.

An indi@ment charged that heretofore, viz. at the gene. Michaels aafe,
O. 8. Feb. 1801,

ral quarter feilions of the peace, &c. holden at Guilford, &c. w5, Jud

on, &c. viz. the e5th of July, 40 Geo. 3. before, &c. jultices
of our Lord the King afligned to keep the peace, &c., the
defendant, by the name and defcription of Michael Michael

of, &c. was in dur form of low trizd and convifled by a cer-
tain jary of the county, duly taken and {worn between our
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certain indiCtment then depending againft him the faid
M. M.; for that the faid M. M,, on the roth of July,
40 Geo. 3., with force and arms at, &c. one piece of falle
and counterfeit money made and counterfeited to the like~
nefs and fimilitade of a picce of good, lawful, and current
money and gold coin of this realm called an half guinea, as
and for 2 piece of good, lawful, and curtent money and gold
coint of this realm called an half guinea, unlawfully, unjuftly,
and deceitfully did s#ier to one Js. Senior; he the faid
M. M. at the time when he fo uttered the faid piece of falfe
and counterfeit money then and there well knowing the
fame to be falfe and counterfeit : and that he the faid M. M.
at the time when he fo ottered the faid piece of falfe and
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coanterfeit money as aforefsid, viz. on the faid 1oth of July,
40 Geo, 3. at, &c. had about him the faid M. M., in the
cultody and poffefion of him the faid M. M., one other
picce of falfe and counterfeit money, made and couuterfeited
10 the likenels and fimilitnde of a piece of good, lawful, and
current money and fitver coint of this realm, called an half
crown, he the faid M, M, then and there well knowing the
f2id faft-meutioned piece of falfe and counterfeit money to
be falfe and counterfeit ; in contempt, &c. and againft the
form of the ftatute, &c. and again{t the peace, &e.; and
thereupon it was confidered and adjudged by the faid court
that the faid M. M., for the mifdemeanor and offence afore-
faid in the indiétment above fpecified, fhould be imprifoned
in the common gzo! of the county aforefaid for the fpace of
one year, and until he found fureties for his good behaviour
for two years, to commence from the expiration of the firft
year, himfelf to be bound in 40/ and two furcties to he
bound in 20/. each; as by the record thereof doth more
fully appear. And further, &c. that the faid M. M. late of
L., labourer, baving been fa convifled as a common utterer of
falfe money, afterwards, viz, on, &c. with force and arms
at, &c. one piece of falle and counterfeit money, made and
counterfeited to the likenefs and fimilitude of a piece of
good, lawful, and cutrent money and gold coin of this realm,
called a feven fhilling picce, as and for 2 piece of good, law-
ful, and current money and gold coin of this realm. called a
feven-fhilling piece, unlawfully, unjuitly, deceitfully, and
felonioufly did weter to one T, L., he the faid M. M. at the
time when he fo uttered the faid laft’mentioned piece of
falle and counterfeit money, then and there well knowing
the fame to be falle and counterfeit, in contempt, &c. and
againft the form of the ftat, &ec. and againft the peace, &c.
There was a fecond count differing from the firft, in charg-
ing the prifoncr with baving been fo convifled as aforefaid, in-
ftead of the words, ¢ baving been convicled as a common utterer

of falfe moncy
The prifoner being convicted on this indiGtment before
Mr. Common Serjeant (Silvefter), the following objedtion
was taken in arrefl of judgment, which was referved.for the
opinion of the Judges. That in {tating the original record
and judgment of the court of quarter feflions, it is not ftated
that
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that the Court did adjudge the defendant /o be a commen
utterer; but only that they confidered and adjudged the pri-
loner to be imprifoned twelve monthe, and to find {urety for

his good behaviour for two years more.

On the 5th of May 1802, the Judges on a conference held
the conviflion right ; and that it was not necefiury that the
Court fhould adjudge the defendant to be a common utterer ;
though the ftat. 15 & 16 Geo. 2. c. 28. fays he fhall be
deemed and taken 1o be o common utterer; that being a conclu-
fion of law: and it being fufficient for the Court, before
whom a defendant is convidted of an offence within the
ftatute, to adjudge him to fuffer the punithment inflicted by
law on the offence.

John Jackfon, and William Shipley, together with one
John Morris, were charged with robbing W. 8. in the
dwelling-houfe of 5. Rowe, in the parith of Gidling, in the
county of Nottingham., The profecutor proved that while
he was thrething in his father’s barn in the afternoon of the
8th of February, at Gidling, Shipley and Morris came and
atked if W. 8. lived there; being told by the profecu-
tor that he was the man, they atked him if he remem-
bered being with two foldiers a-while back, and lying with
them, and being anfwered in the affrmarive, they told him
that one of the {oldiers named-Jackfon had fuid that he {the
profecutor} had abufed him ; that Jackfon had come over to
Carlton, and that if the profecutor did not come and make
it up with Jackfon the latter would certainly follow the law
but that if he went there and made it up with him there
would be no more of it. The profecutor anfwered that he
knew nothing of the fort, but that he would go and hear
what Jackfon had to fay. Shipley and Morris then went
away, and the profecutor followed them to a public houfe
kept by 8. Rowe at Cailton, where he alfo found Jackfon
and another foldier. They there had fome converfation in 3
private room, in which Jackfon preferred the fame charge
againft the profecutor of his having unnarurally abufed him,
which the other pofitively denied ; and at laft Jackion told
the profecutor that if he would pay him the expences there
fhould be no more of it. The profecutor {aid he was willing
to pay any thing in reafen ; and Jackfen left it'to Morris and
Shipley to make up the account; when they fet down in
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writing thefe articles, as mentioned by Jackfon, ¢ DoCor
1l 115 6d. For abufing me 1l. 85. Morris 10s. Ship-
ley 55. The other foldier 25, 6d. (Caft up and making
together) 3L 175.” They afked however four guineas in ail
of the profecutor, who faid he had no fuch money, unlefs
they would truft him. Morris faid they muft have the money
with them. The profecutor told them he had none unlefs
he could get it of his parents, and he afked onc of them to
go out with him, and Shipley accordingly went with him.
The profecutor fwore that he was much frightened and hur-
ried, and did not know what beft to do. He with Shipley
went to his mother’s, where under pretence that a foldier
had been hurt he obtained from her four guineasy and in
their way back to the public houfe, the profecutor fopped
at the houfe of one W. Shelton, whom he defired and finally
prevailed upon to go along with him. Shelton inquired
what was the matter, and being informed by Shipley of the
nature of the charge againft the profecutor, declared his
difbelief of it, and that if it were his cafe he would not pay
the money. Shipley faid, that if the profecutor did not pay
it it would coft him 5o0l. or 100lL, or perhaps his neck;
that he himfelf was a conflable and fhould go for a warrant
the next morning. This language frightened the profecutor
very much. He returned to the public houfe, together with
Bhipley and Shelton, where he found Jackfon, Morris, and
the other foldier in the room where he left them. After
{cating himfelf 2 mioute or two he laid the money, amount.

ing to four guineas, on the table, and atked who would take .

it ; they all faid Jackfon, but Shipley took it up; and
amongft them they returmed back fix fhillings to the profe~
cutor, half-a-crown of which was {aid to be for higfriend’s
expences (meaning Shelton), The profecutor afked for a
receipt, but was told by Morris that his fricod would do ag
well.  Shelton inquired what doctor Jackfon had applied to,
but only reccived evafive anfwers, The profecutor then
fwore to the falichood of the charge ; but faid that he was
fcared at it, and that was the reafon why he parted with
his money. Itappeascd on the crofs examination that Jackfon
had firft made the charge on the 4th of February, the morn-
ing after the nighbt they had lain together ; but he did not re.
peat it then, and they continued eating and drinking together

for
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for feveral hours after. That after this, the profecutor had
heard of his having repeated it in feveral companies, which
had caufed him much agitatign of mind in the interval.
Shelton confirmed the profecutor’s account as to what hap-
pened in his prefence; and fwore further, that as they were
going into the public houfe he called the profecutor back,
and advifed him not to pay the money. He added, that
the prolecutor was quite feared out of his wits.

From the whole of the evidence it feemed highly probable
that the charge was fallc, and had been fabricated by Jack-
fon for the purpofe of extorting money. Shipley’s defence
was, that he knew nothing of the marter but from Jackion,
who had perfuaded him of the truth of the charge. Gra-
ham B. in fumming up the cvidence obferved, that the fclo-
nious and violent taking from the perfon money to any
amount, by putting him in fear, conftituted robbery; and
that in law it amoanted to fuch a taking if the party delivered
his money under the preflure of great terror.  And he pointed
out to the jury the feveral circumftances of the cafe, which
fhewed that the profecutor was ftrongly imprefled not only
with a fear of hame, but of a profecution that might endan-
ger his life. '

After conviction, fentence was pafiled on the prifoner;
but execution was refpited on a doubt conceived by the
learned Judge whether this cafe did not go fomewhat fur-
ther than others of the kind which had been decided, and
was ftill further removed from the common acceptation of
robbery; the principal circumitance of difference being the
prefence of the profecutor’s friend during the tranfaction.

In Eafter term 1802 the Judges met to confider this cafe,
and a majority of them were of opinion that it was not rob-
bery ; though the money were taken in the prefence of the
profecutor, and the fear of lofing his chara@ler were upon
him at the time. Moft of the majority, thought that in order
to conflitute robbery the money muft be parted with from
an immediate apprehenfion of prefent danger upas the charge
being made, and not as in this cale after the partics had fepa-
rated, and the profecutor had time to dcliberate upon it, and
apply for affiitance, and had applied to 2 friend, by whom
he was advifed not to pay it, and who was altually prefent

ag at
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at the very time when it was paid: all which carried the
appearance more of a compolition of a profecution than it did
of a rebbery ; and feemed more like a calculation whether it
were better to lofe his money or rifk his charadter. One of
the Judges who agreed that it was not robbery went upon
the groand that there was not a continuing fear, fuch as could
operate in conftantem virum, from the time when the money
was demanded ¢ill it was paid; for in the interval he could
have procured afhiftance, and had taken advice. The mi-
nority, who held the cafe to be robbery, thought the guettion
concluded by the finding of the jury that the profecutor had
parted with his money through fear continuing at the time
which fcll in with the definition of robbery long ago adopted
and adted upon ; and-they faid that it would be difficult to
draw any other line. That this fort of fear fo far differed
from cafes of mere'bodily fear, that it was not likely to be
difpeiled a5 in thof: cafes by having the opportunity of ap-
plying to magiftrates or others for affiftance ; for the money
was given to prevent the public difclofure of the charge.

John Hobfon was tricd upen an indi@ment on the Rat,
39 Geo. 3. c. 85. for receiving money, by virtue of his
employment a5 fervant to one Thomas Heighway, on ac.
count of the {aid T, Heighway his mafter, and fraudulently
fecreting and.embezzling, and fo ftealing it s the indictment
ftating the money to be the property of the mafter. After
Chambre J. had fummed up the evidence to the jury, the
prifoner’s counfel fuggefted an objeftion that there was na
proof of any faék arifing in the county of Salop fufficient to
pive jurifdition for trial of the offence in that county,
The proof ({o far as relates to the objeétion) was, that the
refidence of the mafter was at Litchfield in Staffordfhire,
where the prifoner ferved him in his trade. That on the
morning of Saturday the 22d of January they werc both ag
Shrewfbury ; and the mafter, having authoriled one W,
Beaumont to colle&t fome debts for him at that piace, re-
turned home the fame morning, leaving the prifoner at
Shrewfbury to receive the money from Beaumont, and bring
it to his mafter at Lirchfield that night. The prifoner en-
gaged to do fo, and about noen received the money from
Beaumont, and alfo a letter for his malter, which had been

lef
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feft at Beaumont’s, and did not relate to the money tranfac»
tion, The prifoner left Shrewibury foon after, but did not
go on to Litchfield that night, having flept at a public houfe
on the road ; and he did not go to his mafter till the fol~
lowing evening. He then delivered the letter; and being
afked about the money, he faid ke had not received any.
A few days afier the mafter, in confequence of information
he had received by letter, charged the prifoner with having
received the money, and another {ervint who had been at
Shrewfbury on the Saturday, being prefent, told the pri-
foner that he had feen him receive money, but the prifoner
perfiited in denying that he had received 2ny. Sometime
afterwards the mafter having received further intelligences
bid the prifoner go to Shrewibury to clear himfelf: On
the Saturday following the prifoner went to Beaumont at
his houfe in Shrewfbury, and defired him to make a fearch
oo the lefi-hand fide of the room in which they had been:
but no fearch was made, Beaumont telling him it was of no
ufe to fearch, as the prifoner had recsived the money from
him. The learned Judge, thinking the objection proper for
the confideration of the Judges, made no obfervations upen
it to the jury ; who found the prifoner guilty, and he se-
ceived fentence. The prifoner’s receipt of the money at
Shrewfbury, his going thither afterwards to clear himfelfy
and on that occafion defiring a fearch to be made for the
money, as if he had left it there, being the only adls appear-
ing to be done in Shropfhire, thefe queflions were made;
firt, Whether, under this flatute, an indi€@tment might not
be found and tried in the county where the money or goods
were received, although there werg no evidence of any other
fa&t locally arifing within the fame county? Secondly,
‘Whether, if further local proof were neceffary, the fubfe-
guent condut of the prifoner at Shrewibury were not {uffi-
cient to obviate the objetion, as being an act in furtherance
of the purpofe of fecreting or embezzling. In Eafter term
following the Judges, having met to confider this cafe, were
of opinion that the trial was properly had at Shrewibury,
Moft of them thought that as in the cafe of larceny at.com-
mon law, fo in this, where the ftatute declared the offence
to be of the fame kind, the fubfequent condudt of the pri-
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foner,in not accounting to his mafter and denying the receipt
of the money, was evidence to fhew that the original taking
was with intent to fecrete and embezzle, and fo to fteal,
within the meaning of the ftatnte; and the more fo, as the
af} of fecreting was a negative a&. And feme confidered
that the offence was triable in either county, as referable
to the original taking in the one, and the not accounting,
but denying the receipt when called upon, in the other.

At an Admiralty Seflion holden before Sir W. Scott,
Lord Ellenboreugh C. J. and Thomfon B., at the Old Bailey
on the 26th of O&tober 1802, William Cedling and” John
Reid mariners, and William Macfarlane and George Eafter-
by of London, merchants, were indifted on the fat.
1t Geo. 1. ¢.29. 1. 6 & 7. The indiCtment ftated that
W. Codling and J. Reid on the 8th of Auguft, 42 Geo. 3.
npon the high feas within the jurifdi@ion of the admiralty
of England, were on board a veffel called the Adventure,
whereof Codling was the mafter and belonging to the
fame, and Reid an officer belonging to the fame ; which
veflel was infured for 7ool. by R. 5. and certain other un-
derwriters by name, who had before that time feverally
underwritten a policy of infurance on fuch veflel; and that
Codling and Reid with force and arms on the high fea
within the jurifdition aforefaid, &c. wilfully and felonioufly
made divers holes in and through certain parts of the veflel,
by means whereof the fea entered, filled, and funk the faid
veflel : and that Codling and Reid, fo reipefively being
fuch mafter and officer belonging to the faid veflel, thereby
wilfully and felonioufly deftroyed the faid veflel, to which
they, Codling and Reid, fo refpetively belonged, with a
wicked and difhoneft intent and defign to prejudice the faid
R.S. &c. who had fo underwritten the faid policy of in-
furance on the faid veflel, and were feverally and refpeétively
infurers on the faid veflcl; againt the form of the ftat., &c.
And that W, Macfarlane and G. Eafterby on the faid 8th
of Augult, on the bigh fea, within the jurifdifion aforejaid,
were owners of, and each of them was an owner of the faid
veflel called the Adventure, and fo being fuch owners, and
cach of them being fuch owner, with force and arms wilfully
and felonioufly procured the faid W. Cedling and the faid
J- Reid the felony aforefaid, in manncr and form aforefaid,

to

At L o ¢

Addenda,

to do and commit; they the faid 'W. Macfarfane and G.
Eafterby at the time of the faid felony fo done and committed
by the faid W. Codling and J. Reid as aforefaid being
owners, and each of them being an owner of the faid veffel 5
with 2 wicked and difhoncft intent and defign to prejudice
the faid R. 8. &c. who had uuderwritten the faid policy of
infurance on the faid veflel, and were feverally infurers on
the faid veflel ; againft thie form of the ftatute, &c. There
were other counts in fubftance the fame as the firft.

I¢ appeared in evidence, that the vefiel called the Adven-
ture, having taken in part of her cargo in the port of London,
failed therewith to Yarmouth, where fhe took in other part
thereof, and from thence to Deal. * That a few days after
failing from Deal, and when fhe was on the high feas with-
in the jurifdi@ion of the Admiralty, at the diftance of a few
miles from Brighton on the coaft of Suflex, fhe was funk by
the means of bosing feveral holes in the feveral parts of
her bottom defcribed in the inditment. Thefe were proved
to have been done by the orders, and in the prefence, and
with the afitance of the priforer Codling, the mafter, for
the purpofe of thereby occafioning the finking and deftruc-
tion of the fhip and her cargo. In refpe@ to Eafterby and
Macfarlane it appeared that they were joint proprictors of
the whole of the cargo which was thipped on board the Ad-
venture; that they all along alted as, and declared and
veprefented themfelves to be joint proprietors of the fhip as
well as of the cargo ; that they particularly ated as fuch in
the hiring of perfans to ferve on beard the fhip, in giving
orders to, and treating with the captain as joint owners,
both before and after the veflel was deftroyed ; alfo in the giv-
ingorders for the effeQing of an infurance upon the thip on
their joint account for 7ool., and which was in faét under.
written by the feveral underwriters named in the indi&t-
meat. ‘That they alfo defcribed themfelves in an inftrument
in writing figned by cach-of them, (and whereby Reid was
appoioted the fuper-carge), as ** fole proprietors and owners
“ of the brig Adventure,” It appeared however by the
produdlion of the fhip’s regifter from the cuftom-houfe in
London, that one A. Geddes was on the 12th of June 1802
the regiftered owner of the fhip Adventure deferibed therein
#s of the port of London ; and that the {ame fhip was after-

wards
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wards on the 16th of June 1802 (by indorfement on the
fhip’s regifter) affigned by Geddes to the prifoner Macfar-
lane, from whom no fubfequent aflignment appeared to have
been made. ‘Fhe cargo was on Tuefday the 10th of Aunguft
1802, being two days after the lofs, abandoned to the under-
writers thereupon by 2 joint notice of abandonment Ggned
by bath the prifoners Eafterby and Macfarlane, and the thip
was on the fame day, by a like notics figned by the prifoner
Macfarlane aloxne, abandoned to the underwriters thereupon.
It was under thefe circumftances contended on the part of
the priloner Eafterby, that he was not for want of a compli-
ance with the requifites fpecified in the ftatutes 26 Geo. 3.
¢. 6o, and 34 Geo. 3. c. 68. an owner of the thip Adven-
ture, fo as to be liable in that charaller to the penalties of
the ftatute of the 11 Geo, 1. ¢. 29. {,6. It appeared fur-
ther by the evidence of one Storrow, who was originally re-
tained by Eafterby and Macfarlane to proceed as fupercargo
on board the {hip, and who entered and continued an board
till the thip arrived at Deal, that in a converfation between
the witnefs and Eafterby and Macfarlane at Eafterby’s houfe
at Rotherhithe, abont three weeks before the thip’s failing,
and after the witnefs Storrow had been applied to by Eaﬂ;erbf
to join the thip, Eafterby threw out that many thips had been
funk and might be fo to take in the enderwriters. ‘That
again afterwards, a few days before the thip failed, in another
converfation between the witnefs, Fafterby, Macfarlane,
and Codling, at Rotherhithe, Eafterby faid, « that they
“ withed the {hip to proceed from London to Yarmouth,
¢ and from Yarmouth to Gibraltar, there to fell the whole
“¢ of the cargo by contrat at public vendue. That after
¢ it was fold they thought an opportunity might be taken
¢ to fink the fhip, and that the people on board might take
¢ the boat and get on fhore ; and that one half of the biils
¢ for the amount of the cargo might be remitted in private
* letters, and the other half in public letters, which latter
“ might be fhewn as the whole of the proceeds, and. that
¢ the underwriters might be called on for the refl, as if left
¢ on board.” Tc which Macfarlane and Codling affented.
But though Eafterby was afterwards feen at Deal, there
was no evidence that either he or Macfarlane was ever per-
fonally prefent on board the fhip Adventure on the high

feas,

"
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Teas. The intention of Eafterby and Macfarlane that the
thip fhould be deftroyed with {uch carge as fhould be on
board her at the time of her being funk was further proved
by the circumitance of their having caufed to be effeied
infurances upon the cargo to the amount in the whole of
10,250l., whereas the goods found on board after the fhip
with her cargo was weighed up and brought to Tand at
Brighthelmftone were proved to have béen of the original
value as between feller and boyer of 2231L 15, 6d. and no
more ; and by their having refpe@ively withdrawn from the
cargo, after the fame had been originally fhipped as part
thereof, {everal artivles, fome being {tores for the thip’s ufe,
a part of which were catried ‘away by Eafterby alone, and
others put on board a fhip called the William belonging to
Eatterby and Macfarlane, for the ufe of that thip; others
being articles of confiderable value packed up for exportation
as merchandife, of which no lefs than 1§ confiderable pack-
ages were found in the houfe of Eafterby; and othier like
goods which had been at Macfarlane’s houfe were found at
the houfe of 2 friend of Macfarlane, to which they had been
removed for the purpofe of concealment, upon Macfarlane’s
being taken into cuftody. It was alfo proved that Eafterby
two days after the Iofs of the veflel came down to Brighton,
near which place the fhip had been caft away, and that
Eafterby there in the prefence of Macfarlane and Codling
afked another witnefs (Cooper) where he had bored the
hole, and what fize it was, and whether it was aboat the
fize of the handle of a chiffel which happened to be in the
room where.they were ; and the witne(s having anfwered that
it was ther¢abouts, Eafterby bid him get the handle out of the
chiflel and fharpen one end of it in order therewith to
piug up the hole in cafe the veliel thould drive on [hore.

That Eafterby afterwards abufed Codling for not having

taken the veflel to the coaft of France, and there deltroyed
her. And that Macfarlane and Eafterby then ordered Cod-

1ing and Cooper to go to London together and fecrete them..

felves for their fafety, which they accordingly did.

It was obje@ted on the part of the prifoners Eafterby and
Macfarlane, that affuming them to be owpers of the fhip,
and that the evidence ftated proved them to have been guilty
of felotioufly procuring the fhip in queftion to be caft away
ur deftroyed within the 6th fe. of the a& 11 Geo. 1.

2 €. 20+
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€. 29., yet that the fame offence did not appear to have been
committed by them on the bigh feas, {0 as to bring the fame
within the jurifdiCtion of the Court of Admiralty under the
7th feftion of the a@&. The Court. referved this queftion
alfo as well as that which had been before made relative to
the ownerthip of Eaiterby in the thip for the confideration of
the twelve Judges. And fubject to thofe queftions left the
fa& of the wilful deftrution of the fhip by Codling and
Reid, and of the wilful procurement of fuch deftraétion by
Eafterby and Macfarlane, with intent to prejudice the above
underwriters, to the jury, who acquitted Reid (a), and found
the other prifoners refpetively guilty(5). The queftions for
the opinion of the Judges were, firflt, Whether Eafterby was
an owner of the fhip Adventure, fo as to'be liable in that
charalter to the penalties of the fiat. 11 Geo. 1. ¢.29.1. 6.2
Secondly, Whether the procurement of the deftruion of
the thip by Eafterby aud. Macfarlane were an offence com-
mitted by them on the high feas within the jurifdiction of the
Court of Admiralty under the 7th feflion of that ftatute ?

This cafe was argued before il the Judges in theExchequer-~
chamber on the 13th of November 1802, and afterwardsat an
adjourned meeting at Serjeants’ Inn on the 3oth of the fame
month. And at a fubfequent meeting of the Judges on the 2d
of Fecbruary 1803 they were all of opinion,that whether the aét
of 11 Geo. 1. ¢. 29. were confidered as making the perfons
who dire&t or procure the deltroying of a thip principals or
acceflaries; yet inafmuch as no all was done by the pri.
foners Eafterby and Macfarlane within the jurildi@ion of
the Admizalty, they were not fubjedk to that jurifdition, and
confequently that the trial was improperly had. It there-
fore became unnecefiaty to determine the other points raifed
in the axgament of the cafe.

‘The prifoners afterwards received a free pardon.
() On thia ateount the evideace which went to affelt Reid ir oot fated.

(5) Noqueftion was relarved a3 o Codling, who afterwards fuffered the pu-
pifhment of the lw.
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A. Page

Abdutiion, forcible, of women, 450,

2

Abufe of female children, : ; 3

Acceptance, forgery, -gz23. 952. g81

Acceffaries, burglary, 523

forgery, - 973

manflasghter, 353

mayhem, ~ 400

piracy, trial, - 80

————— thipwreck, 1099

Accellaries before, - 641

Accident, homicide, 260. 262, 265

larceny, §40. 661
A.ccomplices, evidence,

- in high treafon, 03

— in homicide, 350

Accomplice and receiver,  §49. 707
Accountable recelpt, forgery, 923.928%

Acquittal, homicide, . g5 1
Acquittance, forgery, 841. B45. 918
923- 934- 960

Adhering to enemy, -
Adminiftration letters of feamen, for-

BETXs - 844- go7
Admiralty commiflion, 765
— Jurifdiéuon, Bo2
Aduktery, homicide, - 234
Advancement of faw, homicide, 294
Agiller's goods, larceny, 653
Aiders and abettors, clergy, 1076
Aliens preferred in church, 14
Alderney, realm, - 77
Allegiance oaths, - - 27.51

natural and local,  49. 55

—— {educing from, Q1
Alluring away female children, 450.
455 460

Alteration, forgery, 855, 978
Ambaffadors, arreft, - 429
Arimals, ferz patuez, larceny, 5gi.
oy

Page

Animals of bafe natore, 532, 614
domeflic, §32, 614
Apoltacy, - - 4
Appeal of death, - 212, 349
burglary, 484- 512

p—ssrcraee homicide, = = 340
amtm— mayhem, - 401
rape, - s

robbery, - 786
Apprehenfion, trial, - 468
Apprenuce enllftmg, cheats, B2z
Arraignment, homicide, 371
Arreft on homicide, - 177
Arreft, honficide, 295. 298 &c.
for felony, - 298
r—— for mifdemeanor, 3oz
in civil fuits, - 3c6

Arjens - - 1012
Articles of war, evidence, 360
Afanlis woith felonious, maliciont, or un-
lawoful intent, - 404
Affault and battery, 4C4. 406

Aflaclt, homicide, 234 278, 28%
Affault on privy comnfellor, 404. 406

on clergymen, - 408

on member of parliament, 404.

406

———— on revenue officers, 404

——— in the king’s palace, 404. 408
in Weftminfler-hall, &e. 408

_——— in ¢herches and church-yards,

404+ 410
with intent to murder, &c. 404
a———— with intent to rob, q05. 415

, —=—= with intent to {poil cloaths,

495. 424
on perfons wrecked, . 405, 422
on mafter wool- ccmbers, &,
qob

~———— by matiners on commander,
. 405
-— — on account of gaming, 4C5. 423

{#) At the head of each chapter will be found a particular Index of its contents. The words
heie marked in Jralics denote the titdes of the feveral chaprers.
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Page

Affault with intent to chitroft free pa{—
fage of grain, 495, 423

Afignment, forgery, B41. Bg4. 923,

929

Artempt to ravith, - 440
Autcraies, &c. forgery, 1501
Auerney, power of, forgery, 811. 844.
] 957

Auterfoits acquit - £1g
Avoiding records, - 86;

B.

Bail, &¢. falfe perfonating, too4. 1009
Bailment, larceny, 542. 582. 684
Barnker’s draft, cheats, - 8rg

paper or checks, forgery, 945
moulds for fuch, 7.
drafts moulds, forgery, 847
Bank-notes, forgery, Biz. 876. 883,

5z
poffeflion of, gs:
larceny, 530.

-— thraatening letter for,
. Iito
Bank of England, forgery, 842, 868.
826
larceny, 527.578
Banks, mifchief 1o, - 1042z
Baitards, forcible marriage, &c. 457
homicide, 228, 348
Battery, - - 4C4. 400
Bartle, uial by, - 204
Bedford level, mifchief to, 1043, 1094
Bees, larceny, - - toy

Beli metal larceny, §29. 547 591, 749
Betting, cheats, 828

Bzgam). - 46'
Bill obligatory, forgery, 918. g20. g23
Bill of exchange, forgery, £45. 023.
944- 354+ 955 957
larceay, g30. 597
Bitheprick, nomination to,
Boats, overloading, homicide, 264
Blackfriars bridge, mifchief, 1081
Black lead, larceny,  529. 548. 5o4
mines, mifciilef, 1085
Black lead reccivers, - 755
Blackmail, - 538, 650
Blalphemy, -
Bond, forgery,
= Yarceny, - §30. 597
Books, evidence, 61, 98, 4o
Eooths, burglary, - 492

- 3
B43- 845. 923

I’ Fazy

Booths, farceny and robbery, 637

B1afs, ]arccnzﬂr §2¢. 547 591, 749
L2

Breaking b &e. 481. 485, 512,
638
prifor, ftamps, forgery, 849

—-—— trial, - 101

Brentford bridge miichief o, 1081
Bridges, milchief 1o, 1o41. 1281
Brokers, bullion, - 196
Buggery, - - 480
Bullion, offences concerning, 141, 188
exportation of, 195
Burglary, - - 481
Burning tn generaf, - 1012
and vide maliciouns or fraudulent
mifchief.
Eetning, threat of, - 11y
C.
Callicoes, flamps, - 832
Cards and, dice, cheats, 215 837
Carpal knewledge - 436
Carrier, larcery, - 69¢
Carrier, cheat, - 831
Carrying away goods, 524. 555

Carts with goods, borning, 103G, 1063
Cats, larceny, - 532. 614
Cattle, larceny, £13. 614, 516
=~ milchiel to, 1040. 1070. 1077
Cawke, receivers, 755
Certificate for king’s ﬂares, forgery,
845. 915

to obtain letters of admini-

firation by feamen, forgery, 844. goy
Challenge, homicide, - 217
Chance-medley, 148, &c. 221. 279
Chancery fuitors” docaments, forgery,

-844- 898

Charge, larceny, - " 549.3
Charter, forgery, 845. 017. g20
larceny, - §30. 5§96

Cheais, - - 813
Children, rape of, 433 435
Children’s goods, larceny, 654
Chcfes in altion, cheats, 832

Charch effablifbment - 1.3. 6
affauls there, AO4- 470

w——- attendance on, 10. 17. 20
larceny in, 536. 623, &¢. 630.

|

Chriftianity, - 3,54.
Clam et fecrete, larceny, 543 700, 701
Claudefiine marriages, 474
Clergy,
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Pagr

Clerpy, arfon, 1013, 1017, 1031
burglary, - 523

s counter-plea, §50

forgery, - 1003

== high treafon, 94 g§- 136
s——— larceny and robbery, 737. 747,
773779, 780

murder, z15

— piracy, - gro
Clergyman, affault on, 408
Ciipping coin, - 173
Coach-houfe, larceny, 643
Coals, larceny, - £30. 5ys
Cock-throwing, homicide, 250
Cofn, offtncés relating to, rg1
ceivuring bafe coin, 158. 165
— exportiag, - 178
— hi;h treafon, - 8g
~—— impairing, - 173
—— importing, 153- 174 177
—— Intruments for, - 167
~— frith - - 150
—— melting, - 173
«— — milled, - - 150
~— principals 2od acceflaries, putting
off, - - 179

~—- teceiving, tendering, or nrtering,
178, 181, &c.

toaols for, feizare of, 187
Coll:erles, mifchief, - 1081
Combat, homicide, 241. 278. 283
Com;aﬂing kiog's death, 58
- pnnce ’ dca.th, 64

queen’s death, 5.
Compulfion, where excufe, “1
Concealment, larceny, b5y
Conduit heads or pipes, mifchief, 1039.
io6h

Confederacy, homicide, 257
Confeflien, evidence, 539. 657
evideace, treafon,- 131
Conformity, - 15 20
Conies, larceny, - 532, G612
Confent, larceny, - 665

Conlplracy to mArTy pagpers, 451. 4.6|

Confpiracy, burglary, - 486
cheats, - 8z3
evidence, - gb

~——-—. forgery, - 8;8

—————

homlc:de, - 257
e——-——— marriage, 451. 461. 1010
Conftable de fadto, 315. 329
i homicide, - 376

Page
Confulting on king’s death, &e. 8

"Contempts againft the kmg, 43

Contradl, larceny, 542
Convention, iilegal aﬂ'embly of, 6o
Cogper, coin, - - 16
larceny of, 529. 547 591.749

Coppice, deftroying, 1037, 1052
Copy, indiftment, * - 113
——— panel, - - 113
———= time for giving, how computed,
; Iz
Copyhelds, fravdulent deeds, B3
Corto, arfon, - 1012
Corple, larceny, 539 O3z
Coroner, extortion, - 38z
bomicide, - 376
Correftion, hemicide, 261
Corruption of bicod, high treafon, 106
Couwon, larceny of, 533. 548.58 4. 620
goods, mifchief,  ioq1. 1078
Counterfeiting feals, 83 33
Counterfeit istiers, B14- 225
Counterfeiting coin, - 158
Counterfeiting cf coin, 102
Courts of jullice, affault in, 408
Coure roll, forgery, 845- gr7. g20
Coventry ad, - 352. 304
Cultomary, forgery, - g0

Do

Debentures; larceny, §30- §97
Declaration againft popery, 27
Declaration ot deceafed, evidence, 212

Deed, forgery, 841. 845.917. g1g,

: 929- 923
—— falfe perfonating, 1009
Dreer, hunting or defroying,10306. 1049
larceny of, 531. 607, 608
Defilement of women, 430

Delivery, larceny, §40. 603
Demand of mouey, &c. 416, Hitr
Denial, larceny, - 6;6
Deodands, - - 386
Depofing king, - 59
Depofirion«, coroner, 383 390
Delcription of profeciner, forgery, ggo
Defertion of foldiers, &c. 9g
Difcount, larceny, - 675
Difcharge, forgery,Bq.: 335.91%. 052
Diftrefs, homicide, - 2¢%
larceny, 6be
Dividend-warrants, fergcry, 841. 866,
873. 876
b Dividend-
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Page
Dividend-warrants, larceny of, g3o0.
597
Divorce, - 469
Dock-yards, mlﬁ:hlef 1044, 1c93
Dogs, larceny, - §32z. Big
Domettic animals, larceny, g532. O14
Dominions, what included, 467
Doors breaking, homicide, 321
Drainage, mifchicf to, 1043, 1090
Driving, homicide, - 263
Duelling, fec homicide, 158, 225. 2481.
283
Durefs, homicide, - 331
robbery, - £99. 732
Dwelling-houfe, defeription, 38z2. 49¢.
512
Dying declatations, evidence, 353
E.
Taf India company, forgery, 843. 870,
871. £50
Eggs, lavceny, - 531
Eje8tment, larceny, - (517}
Enemy, what, - 27
refufal to ferve againft, g0

Engines, mifchief to, 1042. 1081. 1084
Engraving, &c. plates for banker's

paper, torgery, 946, &ec.
Entry of houle, 481, 4y0. 512, 639

Erzzure, forgery, - 854
Efcape, homicide, - 378
Effay marks, forgery, 843 Bgo
Eftray, larceny, - 659
Evidence, articles of war, 360
— books, &c. 61. g8, 4g

confeflion, 131. 539- 657
w——m CON{PITacY, - go
————— coroncr, - 190
m——— dying declarations, 333

high trealon, irg, &c,
—_— lesters, - 77. 99
i - 444
Examinations, coroner, 290
Exchange, larceny, - 672

Ex chequcrbl]s orders, forgery, 844
larceny, 330

' 597
Excife dutice, . 844. dg3
Execution, 2049. 332. 374
F.xrortion, corener, - %2
Extolling pope or fee of Rome, 32
Eyes, patiing out, - 393

F.
Page
- Falfe affirmation, cheats, 818. §z7
Falfe account, cheats, - gi0
Falfe imprifonment,, - 428
Falle making, forgery, 858
Falf perfenating, - Ioog
Falie prewences, 814. 827. 830
Falfe tokers, - 814. 826
Falfe weights and meafures, 817,818
Fear of death, excufe, 71
Ferr, robbery, 544, 708. 711. 713.
733
Fees, coroner, 191
Felo defe, {ee homlc:dc, 158, &c. 219.
229
inquifition, 388
Felts, larceny, 584
Female children, abafe of 433
f'eme covert, larceny, 558
Fences, milchief, 1039 1063
Fencing, homicide, - 268
Fern, burning, 1016, 1048

Fi&itious names or charaflers, forgery,

848. 957- 972
Finding, larceny, 540. 663
Fine, falfe perfonating, | 1009
Fith, larceny, §31. 6o7. 610
Fith-ponds, mifchief, 1034. 1005, 1066

Fixtures, breaking, - 488
larceny, - 590

Flax, lsrceny, - 584
Flight, coroner, - 390
Floodgates, mifchief, . 1043
Flour, milchief;  1o40. 106¢, 1070
Furce, houfe, larceny, 641
#'orcibie entry, homicide, 259
Foreign commiffion, piracy, 707
——— country, abiding there afer
order to retarn, - Yo
~— fErvice, - 81
penfien, - g1
trealons, trial, 103, 104
Foreigners, fubjetts, - 52
Forgery, - 8i0
of feals, 82 85, 86

cheais, 823,824,5:5

Foxes, larceny, 532. 614
Franks, forgery, b44- gl

Hraude, wide cheats,

Fraudulen: deeds, 813- 834, €3¢
—— michief, 1030
Fulbam-bridge, miichief, 1071
Funds,
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Furde, forgery, 841, 866 | Horfes, larceny, 532 614
Fur, larceny, - 5841 = mifchief to, 1040. 1071. 1076
Furze, burning, 1036. 1048 | Horle-Realers, receivers, 748
Fuftiac, larceny, - §84 { ~————— reftitation, 790
Houfe, larceny,  534. 535. 621. 644
G Hoafe-breaking, implements, §23
.. . larceny, 536, §37.
Game, homicide, zlo. 269 623, &c. 631 636, 637
- affaulty, - 423 burning, 1012. tozo
Gaming, cheats, - 837 | Hunters, mifchief by, 1936, 1049
larceny, - 670
Gaoler, homicide, - 330 I.
rubbery, - 700 .
Gitding bafe ¢oin, 55, 163 :ie:lg::}?t;goods, Ia:cer-y- i 656
Globe infurance company, forgery, | jonoiacion, coin, - rsi
Gl ¢ 843 Imprifonment, - 423
Cl'::“lﬂe"’ flatate of, 220. z22. 3‘;; Inclolures, mifchief, 1037, 1039. 1052
Gole-plate, - .o ! Indittment (and evidence), arfon, 101 4.
Goods and chattels, receivers, larceny, 1033
748 H
Gofs, burning, 1035. 1048 E:ZE::W’ g?q. g;;
Government, affamption of, g9, 6o copy. - 5 113
Girain, obftruéting paflageof, 425.1040. forg"’e’ry. 849. 975
10688 high treafon, 109. 115
——— place where kept, deftroying, bomicide, 340, 241
i and yo70 | houfe- robbery, 635
Grand farceny, . 545. 7300 joinder, . ig
Great feal, counterfeiting, 83| larceny and robbery, 751
Grig, burning, 1036, 1048 77;";3,;
Gaernfey realm, - 77 clam et fecrete, 706
Gaefts, burglary, - 502 mayhem, . 40%
petit treafon, 318. 340
H. piracy, - $og
olygam 6
Habeas corpus adt, = . 40| _ .Papi:g P - 142
Hampton-court bridge, mifchief, 1081 rec-ivers, 280, 78z
Harbuurs, mifchief {41} 1042, 1087 —_— robberf. - 783
Hares, farceny, 532 Or2 fhooting at another, 414
Hats, larceny, - 5844 ftabbing, - 347
Hay, arfon, - A p— itatote, 895. 9t 3
Heath, burning, 1e36. 1048 [ ___ furpivfage, 5ta
Hedges, mifchief, fo37. iosz then and there, 423
Heir, appeal of death, 349 | —— threatening lecters,  1rzz
Hemp, larceny, - 584 words, writings, &e. 123
Herefy, - - 4} Iedorlement, forgery, BB2. 9z3. gg8,
High treafen, . - 37, &c. 959
— piracy, 797> 798 | Infant, witnefs, " - 441
Highways, mifchiet to,  1041. tofo {nhabitancy, . 482. 436
Hiring, larceny, 690, 691 | tymates, . 483. 503
Haly {eriptures, - 37 4 | Inquifition of death, coroner, 383, 385
Homicide, fed - 198, :‘zcz- Tnftroments for Bank of England paper,
ciaf.ed, - flefion of, forgery, 842. 8:9.
Hop bind:, cuning, 1039. 1048 l Fe ey 377.' 85;799
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Inftruments for Bank of England paper, Linen, mifchief, 1041, 1078

enpravirg plates for fuch, 8yg. 831

Tnfurreftions, - T2 75
Inreflate™s gonds, larceny, 6353
Treiand, ancoities, forgery, 871
coin, - 150
reaim, - 77
trial, high treafon, 104
Irom, larecny, 52g. 547. 584+ §50. 749,
7522 7 753

1.
Jeremy Ferry’s bridge, mifchief, 1c81
Jerfey realm, - 77
Yewels, receivers, 547- 754
Jews, marriage of 477
Jeinder in indiftment, 5L5
Joint charge, elettion, G335
Joint tenants, larceny, 55#
Judge, homicide, - 314
judgmeat, &c, forgery,  852. 1003
high treafon, 117
D — plraC), - 21z
Judicial aéts, cheats, 821
— falfe perfonating, 1030
Juttice, efficers of, homicide, 265

K.
Kidnapping, 428, 429
ng s fhps, dock- yards, ftoses, &c.
milchief to, 1044. 1063
King’s flores, larceny, §34. 548. 621,
755 767

LI
Land tax redemption, forgery,  g¢16
Lareeny, - - 524
——— in Doale, 534, &c 623
from perion, 534 Hon

———in fhips, £38. ga7 645
Lead, larceny, §20. 547- §90 g4

630. 749
Y.=uther, larceny, - 584
Legacy duty tamp, forgery, 845,914

Letiers, evidence, 9g. 1112
o—— forgesy, - 673
———ww= larceny, §30. 579, & 603
Gob

——e trezlon, - 78, 79
— threatening, 1106
Levying war, 61, 63. 66

Linen, lateeny,  §35- §48. 584. Gz0

—— {lamps, - + 583
Lirg, burning, 1036. 1048
Locks, <. om navigabie rivers, mif-

chief to, - 1042, 1087
Lodgers, larceny, 528, 385
London b: idge, mifchief, 1681
Londonand Royal Exchange affurance

company, forgery, 843
Lottery tickets, forgery, 844. 913
— — licences, - g3
Lying in wait, maim, 366

M.
Mail, larceny, s30. 603, 606
Maiming onefelf, - 366
—— cattle, - 1074
Mmm;, - 392
Maintaining recufants, 22

Malice, z23. 230,231, 340, 1872
Malicious or fravdulent mifchief, 1016
Maly, fpeiling, &c. 1040. 100g9. 1070
Man, ille of, realm, 77
Magfion, 4%2. 491, 512
Manilaughter, fee homicide, 193. =18
WManufaltures, larceny, 528. 533. 584

——em—— milchief, t041. 1077
——————— threatening letters, &c.

1108
Marriage att, - 474
bigamy, 463. 465

clandefline and illegal, 473
——ren evidence, 337. 349 403.
. 469472

——— falfe perfonazing, 1010
e forcible or fraudulent, 450,
451. 438

regifter and licences, for-
gery, 472, 473 476, 477. 844- yo7
Mariners, 2flanjting commander, 23
Mariners’ véftimonials, forgery, 844.

896

Ma: (hes, mifchief to, 1643
Male, &e. - - 27
Maybem, - - 162
Meal, ipoiling, &e. 1040, 1060, 1050
Miedicine, homicide, 264
Mediterranean pailzs, forgery, %44
o

Member of parliament, aflanlt on, 4?34.
406

Memorials of regiflry, forgery, 814.
897

¥ Merchants

Navy Lills, tickets, &«. i'orgery, gth.

IND

Page !

Merchart thips, mifchief, gor !

Meflages, threazening, od
M:lnary ftores certiticates, forgery,gig
larceny, 534.
; §48: 621. 755. 767
Miik, larceny, - 533 617
Mislier, chears, - 818
Miile, burniag, - 101§

Miaes, miichief to, 1042. 1054

Mifadventure, fee homicide, 198, 199.
221
Mifebief, malicions or fraudulent, 1036
Milprinon, high, - 48
Miprifton sf treafn, 135
Muitake, Jarceny, 540 661
Mohair, larceny, - 58
Money, whart, - 147
———— legitimation and current value,
148
a——— evidence of legitimation, 149
fee coin,
Morality, -
Moulds for banker’s dra.lts, forgery,
847. 945
Marder, - 214: 223
— s intent to, affault with, 411
~—— judgment, &¢. 372
featence, - " 373
—— {re homicide, 168, &c.
Mufler books, navy, evidence, 844. g1
Murte, high wreafon, 135
Mutiny, - - 41
N.
Name=, initisls, - 11O
Natgral born {ubjefls, 5!

Naval end military flores, larceny, 534.
548. 621. 755
i cerlificates, for-
ECrYs - 95
Navigable ivers, m'.fch.efto. 1041,
i08;. 1090, 1003

9y

— larceny, g30

_ ) 597
Necefiity, homicide, 293, 291

larceny, £43. 693
Ne exeat regno writ, Bl
Negligence, homicide, 2£0. 262. 265
Newfougdland, homicide, 370
Night, - 483. 508
Night-walkers, - 303

E X xxxvil
Page
Non- confor-rmg teachers, 23

Korthern counties, larceny, ¢33. 850
mifchief, 1036, 1047
Notice of authority, homicide, 314

0.
Oaths of allegiance, &e. 27. 51
Obligadion, forgery,  Ba§. 413 g23

Occnpation, byrglary, §o0. §04. 500

Office copy, forgery, 8g9
Oficers of crowe, high treafon againft,

87
Officers of juftice, homicide, 298
Omifficn, forgery, - 556

Order for money or goods, &c. forgery,

841.844. 973. 936. 945. 953- 950
Ordngnge fBores, larceny, 534. §48.

6z21. 755
Outhoules, berglary, 492
- buraing, 1020
Outlawry, kigh treafun, 136
CGrvert aéls, high treafon, 115.127
words, 117, 123
—~ writings, 119. 123
Owaerfhip, burgla:y, 499
P.
Palace, affanlis in, - 408
Pales, deitroying, 1639, 1064
Panel, copy, - 113
fapidls, bigh treafon, 89
toieraiion, - 7
Pardon, forgery, ftamps, ggo
Parliament, overawing of, 00
Partnerthip, manfion, - 504
Paflion, homicide, - 232
Paupers, conipiracy to marry, 451, 401
Peers, trial, igh treaion, 108
Penfion from foreign power, 81
Peiit larceny, - §545. 736

Petit treafen, 2¢cq 215. 336
Per infortentam, fee bomicide, 193,

199
Perfonating, forgery, ‘856. 867. 957.

972
FPiracy,. - . 422, 992
— treafon, So. 104
Plague, - 220

P]a.ntauons,mlfchlef 1037, 10§7. 1000
Plants, milchief, 10,8, 10,8, 1060
Plants, larceny, 528. 548. 588
Plate glafs company, forgery, $43. 886
—e—m o= larceny, 533- 6i8

b3 Plaie
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Plate glafs, mifchief to, 1041. toyg | Proclamation, coin, 149
Plate reccivers, §47. 754 | Promiffory note, forgery,  £45. 923
Plate ftamps, forgery, 8go - larceny, §30. 597
Pledge, larceny, g41. 8. £81 | Property, defence of homicide, z37
Poifoning, - 225. 251 or poffefion, larcenv, 663,
Polygamy, - - 463 644. 689
Popery, declaration againt, 27 | Profecution, commencement, 156
converfion to, 33 | Profecutar, defeription, ggo
Popith books, relicks, &c. Proteftant fucceffion, high trealon, go
——-— education, - 24| Provifions, cheats, - 8z1
~——— prieils abiding here, 33 | Publication, evidence, [+
——— heing relieved, &c. 34 forgery, 8;0. 849. 855,
—= balls, &c, - 32 grz
Pofleffion of coining infiruments, 16¢ | Public joulls, homicide, 270
of goods, - 568 | Purport, forgery, 83c.931. g8o. g¥5
—— in larceny, 681. 684
Pof, larceny, §30. 6o3. 606 _ Q.
Polt-oifice, larceny, 527 §79 ; ’;
Potatoes, larceny, 529, 545 580 %ﬂ““g marriage ol, 47%
Pouliry, larceny, - 614 Quarantine, . #2
Powdike, milchiefto, 1043. 1691 Quickfets, dellroying, 1037. 1052
Prayer bock, - - 9
Prefines, forgery, 814. 911 R.
Frefling, - 399 | Rabbits, larceny, 532. 612
—— homu:lde, 3¢7- 312 | Ranfoming neutral veflels, to1
Pretender, correfponding with, 90 | Rape, - . 433. 432
Principal, accomplice and aceeffary, | —_ artempt of, - 440
491. 700 | —_ homicide, 226, 343
e————arfon,  ¥013. 1017- 1031 | Rafing indorfement, forgery, 85z
e c0ID, - 186 | Ravifh, jotenc to, afault with, 418
w——— forcible abdodlion, &¢. of | Realm, - - 1726
women, - - 452 | Realty, larceny, 528, 559
forgery, 849- 9731 Receipt, forgery, 841. 841. 845, B46.
Lugh_ t_r;afon, 93. g6. 9l4- 923920, 933, 934 960
——— homic e’u-ial gg? Receivers, larceny, 529 340. 559, 55t
» 2z, 3
——— larceny, 545. 742 tresfon, 87, 94?;5; ?3:
——— e [ECRIVETH, 747 inJidiment, 127
e—— ——— petit treafon, 338 | Receiving cr flealing, 767
- Pptracy, 804 8¢9 | Recoguizance, forgery, g0
v T2pE, - 446 | Records, forgery, 8,1. vbs
a— . fhooting at another, 413 lasceny 530 5.6
Prifon, homicide, 33% 331 | Recofants, ) 10, 15, 20. 22
Frifon-breach, trial, 1ot [ Regiftry, forgery Bi4. 597
Privately fealing, 537 64c | Relesfe, forgery, 845- 918
——— e —— — from perfon, 543. 701 Religion - ]
Privity of contrafl, larceny, tge Rellg:m;s 1mpoftors, . 3
Privy coanfellor, affault on, 404. 466 Refeue from court, - 410
Privy feal, counterfeiting, by Refcaing murderer, - 3174
Privy fignet, counterfriting, 841 Refemblavce, forgery, 840, 847. 858,
;rlzefﬁg?tln g, homicide, zgo - 9 5’0' &e.
roceis, torgery, 865 | Regitution of flolen govds, 2. 987
Procefs, legality of, hoamude, 396 Rﬁmu oé'f:._r,' ‘iﬁhm 00, 5 :_”

Reward
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Page

Reward, coiners, - 187
king’s flores, n63
receiver, - 770

flolen goods, 549. 769. 77'

Ribble bridge, mifchief, 1081
Riot, homicide, - 257
treafon, 67.92.75
River and fea banks, miichief 10, 1042,
1086

Rivers, navigable, mijchief to, 1042
Rob, intent to, 2flsult with, 405. 415
Roblery, 524 544- 546. 699- 703.
707, &c.
Robbing in houfe, 536- 623, &c. 631,
63z. 636, 637

Roots, fhrubs, &e. larceny, 528, 88
milchief, 1038, 1058:

1060

Royal family, marriages of, 473. 4.77
478
5.

Sacrament, .18, 16
Safe caftody on arreﬁ bomicide, 330
Sailors, fedufhon of, 2
Sale, larceny, 671, 674
Sandwich bridge, mifchief, - 1cB1
Sark, realm, - 77
Schoolmafter, religion, 23
Scetch bark note, forgery, 915
Scotland, realm, - 77
Scrip receipt, forgery, 923
Sea and river banks, mifchief to, 1042.

10386
Seals, counterfeiting, 83, 854
=~ how deltroyed, 84
Seamen, falle pecfonating, 1006
o letters of attorney, forgery,

_ 844. 507
——e wills, &ec. forgety, £44. 907
«———— yielding, &c. to pirates, 8:zo

Search for ftolen goods, 747
Search warrant, king’s flores, 7263
Sedition, - - 48
Seducing from allegiance, 91 92 |
Sedouflion of female children, 450. 455
460
Self defence, homicide, 220. 278

{ee homicide, g8, 199
Sending letter, what, 1118 1123, 1125
Servants, burring, 1cig

larceny, 5235. 560, 578
Serving foreign Lates, 81

Page

Sheep, mifchief to, I040. 1051

Sheep-lealing, 513. 616

Ships, mifchief to, 1043, 1044. 1033,

16gg. 1ol

larceny, 538. 547. 645

Shooting at ancther, 412
Shooting, homicide,

269
Shrabs, mifchief to, 1038. 10¢8. 1060
Silk goods, mifchiefto, joz1. 1077

larceny, - 58
ftamps, . 881
Silver plate, - 1838
similitade, forgery, 840. 847. 858,
g50. 954
Simony, - 33
b]aymg the kmg s officers, 87
Slicting nofle, - 294
Sluices, miichief to, 1043
Smuggling, homicide, 258
Sadomy, - - 450
Solder, larceny, 529 547- 560. 504,
) ... 630.749
Soldiers, correfponding with epemy, 77

fedudtion of,

teftimonials, forgery,844. 8
Son, affaclt, demefne, * 4.96
South-fea compary, forgery, 842. 870,

. 571. 584

Special property, larceny, 652
Spoiling cloaths, - 423
Sports, homicide, 260. 208
Stabbing, ftstoce of, fee homicide, 193,
218, 246

indi&tment, 347

clergy, - 343

Stage coaches, overloading, 204

Stage coachman’s goods, larceny, 653
Stamps, forgety. 843. 836. g5
Statute merchant or {taple, forgety, 920

Sterling, - - 133
Stocknolders, falie perfonating, 100 5
Stocks, forgery, Byr. £66
Stolen goods, fearch for, A7

— taking reward for h:lplng

to, 4 6

— advemﬁng for, ;42 ;7?

Straw, burning, - 1012

Subicriptions, pablic, \rlde cheats, Ba4
Suffragan atting without authority, 3§

Suiciue, - - 229
fee bomicide, 198, &c,
Suiwors- in chancery, documents, for-
geiYs - 844. 8g8
b4 Sunday,
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Sutdsy, - - 3
Supremacy, - 27. 51
—— cath, 27. 41
Sarpiulage, forgery, B0
indi@ment, 514. €01, 9385

T

Taking from perfon, robbery, 7oz
Taking, what, 524. 554
Teachers, nonconforming, z3
Techoical words, forgery, Q¥s
Tenor, forgery, 849- 976. 978
Teit 24, - - 7
Teftament, forgery, 845
‘Teftimonials of foidiers and mariners,
forgery, 844. 896
Thames, mifchief, 1093. 1103
receivers, 753
Thaerns, deflroying, 1037, Jo52
Threat of acculation, robbery, 714
Threatening lerters, 1104
‘Timber, jarceny, 52g. 589

o - mifchief to, 1037. Y0352, 1063
‘Time and place, homicide, 143
Tiide, larceny, 5,9 65g. obo

Taleration 2&, 7
Tougue, cuotting out, 393
Toois, toal.mine, larceny, 593
Tools of manufafturers, damaging,
1041

Trading with pirates, 8or
Transler, forgery, 841. 866
Tranfportation, return from, 83y
Ti mjm, - - 37
Treafon, petit, - 20y
‘Treafure trove, larceny, 6o6
Trecs, larceny, §29- 83
——- mifchicf, 137 1052, 1033
Trent bndge, mifchiet, 1081
Trefpaflers in forefls, 32
T'refpals, larceny, 540. B61
T'tial, arfon, 1014 1012
—-— burglary, - 514
—— by baule, - 2G4
country, - g9

—— forcible abdu&tion and defilement,
453

~— high treafon, - toz
~——— accomplicesin, g3.

100

—— regulations, - 106
homicide, 213. 218, 360

a——— [rciand, - 104 L

Pags

Trial, larceny and robbary, 549 771
—— mayhem, - 493
—— peiic treafon, 339
—ee piracy, £ob. 8eg. 811
——— PECEIVETS, - 771
—— threatening letters, 1125
—— where apprehended, 458
‘Trinity, - - 4
Troe name, forgery, 953
Tuarntps, larceny, 520. 148. 589
Turnpikes, milchief 10, 1041, 1c8@

u.

Unknown perfons’ property, 651
Urfe bridge, mifchief so, 1081
Utsering, forgery, 849. 972
: feamen, 9o}
ftamps, 503

Y.

Validity in law of thing forged, 847

4
Value, larceny, 740. 633 237
of goods, - 564
robbery, - 207
Variauce, forgery, 850. 976, 977
g7%, &c.
Verdi&, barglary, 484 516
homicide, - 371
= larceny and robbery, 778
robbery, | - 284

Verge, homicide, - 361
Vill, homicide, - 375
Violating the gueen, &c. 65

Violence, rohbery, §44- 703, 708
: Ww.
Wad, receivers, - 755
Woaifs, larceny, - §31. 606
Wains, burning, 5039. 1c6}
Wales, Exgland, - 304
— hemicide, - 363
— trial, 550. 6 9. 772
Walion bridgz, milchiet, o3I
War, articles of, evidence, 3fo
Wardihips, - 456. 459
Warlike array, o7
Warrant or order, ﬁorgery, 846. 9123.
. 936. 945-951
of arreft hommid:. 3¢9, 31§
Watches, receivers, 47475

Weavers, allaaks on,

Wet

Welminfter bridge, mifchief,
~ hall, affaulc in,

Wife, homicide,

—~- larceny,
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Weft India docks, mifchief to, 10;3. | ' Women., Sarcibie abdustion, marviage, and
€93 | defilerent of, - 450

1051 \Vcod burnmg, - 02

.a,ob | Weods, deftroying, 1037. 1052, 1052

Weclcombers, afiaalt on, 426

5,8 l Wenol, larceny, £33. 618

— witnels,

Wills, forgerv, B41. 844, 845. E97.1

444 | Woollea cloth, larceay, 533. 54a. 524é

7-9'9 920 gz3. 9*8- 9:3!

mifckief, 1041. 1077

'Wnc‘hcrafr, 5. Words, evidence, overt alls, 7. 123
Witaefs againl receivers, 352 770. | Wrecked perfons,affaul: on, 422

782 Wreck, larceny, §31. Gob
——— falfe perionating, 1606 | e mifchief, - 1095
w——— forcible abdu&ion of womern,] Weftling, homicide, 268

——— forgery,
~—— high treafon,
a~—— homicide,
—— infant,
= petit treafon,
——— polygamy,

——— 12pE,

454

851. 993 1003

115, 127
333
441
339
469

441

Writing obligatory, forgery, 925
- fealed, forgery, Gi7. 920
Writings, evidence, o8. gg
evidence, overt afls,11g.123

- forgery, 845. 86«
—— larceny, 530. 569
- threatening, 1106

Wye bridge, mifchizf, 108t
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ABR AHAMS v Bunn, 993
Aifthcome v. Spelhome hun-
dred, - - 565
Allan v. Kirton hundred, 1019
The Apprentices’ cafe, 117
Attorney-General . Le Merchant,
993
B.
Barret w. Glubb, - 35
Bent v. Buker, 993
Birt v. Barlow, - 472
Birt v. Kerthaw, - 997
Booth v. Potter, - 36
Britton . Standifh, )
Burrows v. Wright, 662
N C.
Calthrop . Axtell, 457
Calvin’s cale, 105. 113
Caftell v. Bambridge, 331
The Carricr’s cale, 695
Cole . Cameron, goo
Cooke v. Shole, - 904
DC
David, St. (the bithop af) ». Lucy,
35
Dean Fieelt cafe, 1064
De Londo?s cafe, 1008
Doe d. Watlep . Routledge, 835

v. Adey,

. 329
- » . Aickles, 675.968. 971

Page

Drayton Baflet cafe, 259, 278

Duraford v. Smith, 402
E.

Ellis v. Hunt, - 685

Evans v. Finch, - {11

Evans v. Hunt, = - 683
F.

The fitherman’s cafe, 661

G. .

Genner v. Sparks, 300

Golightly v. Reynolds, 789

Greafley v, Higginbottom, 662

Gregory {Oldbury ».) 35

Grey v. Bartholomew, 610
H-

Handcock v. Sandham, 306

Hawke{worth’s cale, 278

Hicks v Gore, - 457

Holt v. Ward, - 468

- Hotwood v. Smith, 788

‘Houfia v. Barrow, 312
E.

Keynel, Okeden v. - 20

The King v. Abraham, y41. 959

v, Abrahat, 569
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256 | ~—=— @. Bower, 820
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382 | —— v, Branton, 485
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882 4032 402
=== v, Binglofe, 488 | ~———— 9. Carter, 98¢
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685 : The King v. Crefwick, 1064

— Crobagan, 118

115 128 | =——— v, Cromartiz,Farlof,1cg

——m— e 1, Cheniey, 469
—— mewne 1, Cherry, 556
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CHAP L

Of Offences againft Religion, Morality, and
the Church Eftablifhment,

1. Concerning Blafpbemy, Contempt of the Efia-
blifbed Refigmﬂ, Religions Impoflors, and

Immorality in general. - - §n

1L, Apofiacy and Herefy. - - §a
Punithable by the Ecclefiaftical Courts only ; for-
mer Statutes repealed by flat. 1 Eliz. ¢. x, Writ
De Hwretico comburendo taken away by fiar,
20 Car. 2. ¢. 9. Denying the Trinity, or the
Chriftian Religion, or the Scnpturcs, punifhable

by 9 & 10 W.3.c. 32

1IL Rewlmg the Sacrament of the Lords Sup-
pery or propbaning the Lord's Day.  § 3.
Stat. 1 Ed. 6. c. 1. :

IV, Pretending tv Witcheraft, - -  §4.
Stat. 9 Geo. 2. .5, .

B V. Offences



Offences againft Religion, Morality,

V. Offences more peculiarly relating to the
Church Eflablifbment and Difcipline.

1. Of the Conformity required by Law.

Exception by the Toleration Afts, 1 W. &8 M.
c. 18. as to Proteflant Diffenters ; and 31 Geo. 3.
¢. 32. ar to Papifis—Extend only to bona fide
Diffenters ; and thefe punifhable by flat. 5 Geo. 1.
¢ 4. for attending Meeting Houfes with En-
Signs of Public Authority. - - §s

2. Derogating from the Book of Common Prayer. § 6.
3. Not attending Church and the Sacrament.

The feveral Statutes touching fuch Attendance. § 7.
The particulay Offences thevein defiribed. - § 8.
The Furifdiftions before which they may be in-

gquired of. - - - §9.
The Limitation of Time for Profecutions.  § 10.
The Form of the Indictment or other Mode of

convicdings - - - § I,
Bars and Excufes by Defendants. §12.
The Pm:g'ﬂwmmt ;5 and where it is determinnble by

Conformity. . - - §13.

4 Maintaining others, efpecially “Feachers, who

thall not attend Church, - - § 145

§. Other Offences  touching Non-+conforming

Teachers of Schoolss - - §1g

6. Giving or receiving foreign Popifh Education,

or profefling the Popifh Religion.. - § 16,

4. Bringing in Popifh Relics, or ifluing Pop'th

Books, &c. - - §n

3. Saying or hearing Mafs, or other Popith Ser-

vice. - - - § 18,

9. Non-taking the Oath of Supremacy, and mak-
ing the Declaration againft Popery.

By Eerlefiaftics and others admonifbed ; by Mem-
bérs of Parliament ; by Perfons bolding Places
at Court ; by Perfons within ten Miles of
Londen, - - -  $§rg.

10. Extolling or maintaining the Authority of the
Pope or Sec of Rome. - - § 20.

11. Putting in Ufe Popith Bulls, Procefs, &c. §21.
12. Per-

and the Church Effablifbment.

12. Perverting others, or being perverted to Po-
pery. - - - §22.
53. Natural born Subjefts ordained or profeifud
by Popith Authority abiding in the Realm,
without fubmicting themfelves. - § 23,
14. Relieving Popith Priefts. - - § 24.
15. Refuling to eledt or confecrate the Perfon no.
minated by the King toa Bithopric. - § z3.
16. Appointing Aliens to Church Preferment. § 26.
17. Exercifing Jurifdiftion of Suffragan without
due Appointment. - - § 27.

18. Simony.
How far cognizable at Common Law.—Siar,
31 Eliz, o 6. W. M. £, 5. ¢. 36, 12 An,
oIz, - - - §28.

L. Of Blafpbemy, Contempt of the Eflablifbed
Religion, Religious Impoflors, and Immorality

in general.

L L blafphemies againft God, or the Chriftian Religion,

or the Holy Scriptures, are indictable at common law,

as well as upon the ftat, 9 & 1oW. 3.c. 32. after mentioned.
So ave 2ll impoftors in religion ; fuch as fallely pretend tqex-
traordinary miffions from God, or terrify or abufe the
people with falfe denunciations of judgments. 'Thefe laft, if
the at be done with intent to make any public difturbance,
are by the ftat. § Eliz. c. 15. punifhable for the firlt offence
by a fine of 10l. and one year’s imprifonment ; and for the
fecond, by imprifonment for life, and a forfeiture of all the
ofender’s goods and chattels; one moiety to the crown, and
the other to any perfon who fhall fue for the fame. In like
manner, all malicious yevilings, in public derogation and
contempt of the eftablithed religion, are punithable by the
common law, inafmuch as they tend to a breach of the
peace. Similar to thefe are all fcandalous and open breaches
of morality exhibited in the face of the people ; fuch as was
the condudt of one who expofed himfelf naked to the public
view from a balcony in Covent.Garden.—Gffences of this
kind fap public morals, the neceffary foundation of good go-
vernment; and ave therefore properly cognizable by the tem-
poral magiftrates, who may punith the offenders by fine,

imprifonment, and fuch other corporal punifhment as the
circumftances mav reanivs

§1.
qu[pbmy. .
1 Hawk <h. 5.

3 Bac. Abr. 474.
4 Blac. Com. 5ga
62, Pidz &
10W.3. ¢ 32,
infra,
Religtour Jora

poflors,

5 Eliz. .13,
f2,3.

Contempt of
the Eflablifbed
f{:’;’;gfan.

Open fmwora-
dity.

Poph. z08.

%ir Char-es Sed-
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Offences againfi Religion, Morality,

1. OfF Apoflacy and Hercfy.

Apoftacy and Herefy; the one an entire falling off
from the Chriftian Religion, the other, in its legal fenfe,
the adoption of any erroncous tenet not warranted by
the eftablifhed church, are in their nature ecclefiaftical of-
fences, and properly inquirable and punifhable by the fpi-
ritaal court ; the ftat. 1 Eliz. c. 1. having repealed all for-
mer ftatutes relating to herefy, leaving it as at common law;
and the ftat. 29 Car. 2. c. g. having taken away the writ de
hzeretico comburendo, by which the judgments of that court
were fometimes enforced, as well as all capital punifhments
in purfuance of ecclefiaftical ¢enfores. - But fhill the com-
mon law courts will take cognizance incidentally whether
or not a matter be herefy, notwithftanding the judgment of
the ecclefiaftical court; and will only give credence to their
fentence o far as it concerns ecclefiaftical cenfures. And
by the ftat. g & 10 W. 3. c.32. < If any perfon, having
been educated in, or at any time having made profeffion
of, the Chriftian religion within this realm, fhall upon in-
di€tment or information be convifted by the oath of two
or more credible witnefles in any of the courts of Weft-
minfter, or at the alfizes, of denying, by writing, printing,
teaching, or advifed fpeaking, any one of the perfons in
the Holy Trinity to be God, or of afferting or maintain-
ing that there are more Gods than one, or of denying the
truth of the Chriltian Religion, or the Divine authority
of the Holy Scriptures, he fhall for the firlt offence be
adjudged incapable of any office or employment, ecclei-
aftical, civil, or military; and for the fecond fhali be &ils
abled to fue any altion, &c. or to be a guardian, executor,
or adminiftrator, or to take by any legacy or deed of gift, or
to bear any office civil or military, or benefice ecclefiaftical,
for ever, within this realm; and fhall alfo be imprifoned for
three years from the time of fuch conviflion” But it is
thereby provided (. 3.), that a public recantation of the
error in the fame court where the party was convited,
within four months after the firft convition, {hall difcharge
him for the firft offence from ‘all difabilities. -~ And by
{ 2. no perfon fhall be profecuted under the aét for any

words

e
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words fpoken, unlefs information thereof fhall be given on
or within four days after to fome juftice of peace, and
the offence be profecuted within three months after fuch
information,

This ftatute does not take away the common law pro-
coeding againlt libeliers of the Chriflian Religion, which
was the courfe lately adopted againlt a mofk impious writer
of this fore,

111, Reviling the Socrament of the Lord’s Supper,
or profaning the Lord’s Day. '

5

Ch.1. §1.
dpefiacy, Hrrr.

Rexv. T. Paine
at Guildhala

By the ftat, 1 Ed. 6. ¢. 1. L. 1. ¢ Whoever fhall deprave, |

delpife, or contemn the moft bleffed facrament of the Lord’s
Bupper, in contempt thereof, by any contemptuous words,
or words of depraving, defpifing, or reviling 5 or fhall ad-
viledly in any otherwife contemn, defpife, or revile the
fame, contrary to the effects and declaration abovefaid, (i. e.
as {et forth in the preamble,) thall fuffer imprifonment, and
make fine and ranflom at the king’s pleafure,” (i, ¢. in the dif-
cretion of the court). By the fame fe&ion the offence is to
be inquired of and indi€ted before juftices of the prace
{three at leaft, and one of the quorum) in their quarter
fefions. By {. 5. the indictment muft be preferred within
three months after the offence committed.

‘I'he profanation of the Lord’s-day or Sunday, is by a
varicty of ftatutes punithable in particular inftances by fum-
mary procefs before magiftrates; but it is alfo faid to be

indiCtable at common law ; and there is a precedent of fuch

an igdictment againtt a butcher, in which he is charged to
be a commen Sabbath- breaker and profaner of the Lord’s-
day, and for having within certain times mentioned kept

public and open fhop, 2nd expofed meat to fale to divers
perfons unknown,

Iv. DLretending to Witehcraft,

The better fenfe of modern times has properiy transferred
the punithment from the a&ual commiflion of this fu ppofed
offence to the impoflors who now muake pretence to it.
For the flat. 9 Geo. 2. c. §- 1. 3 & 4. enadls, that ¢ No
profecution, fuit, or proceeding fhall be had againit any

B3 perfon

1Ed.a. c. 14
o repealid By
1 Mar. c. 2.

and revived by
rEliz.g 5.0 tqe
Fide 3 Bac. Abr.
477

(1 Hile 355.)

Profuning the
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Cr, Cir, Cam,

155. T Hawk.
chob, 1,20 3

Fide 1 Saal,
ch. 3 £ dlac.,
Com. Ga.
gGeo.3.c. 5.
repeai-ns the fat
rfacicoiz.
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perfon for witcheraft, {crcery, enchantment, ot conjuration,
or for charging another with any fuch offence, in any court
in Great Britain: and that if any perfon fhall pretund to
exercife or ufe any kind of witcheraft, &¢. or fhall under-
take to tell fortunes, or pretend by their fkill or knowisdge
in any occult or crafty [cience, to difcover where or in what
manner any. goods or chattels fuppofed to have been ftolen
or loft may be found; every fuch offender, being thereof
lawfully convited on indiftment or information, fhall be
imprifoned for one year; and once in every quarter of the
faid year, in fome market town of the proper county, upon
the market day there, fhall fland openly on the pillory for
one haur, and alfo {hall (if the court think fit) give fureties
for good behaviour in fuch fum and for fuch time as the
court judge proper, and in fuch cafe be further imprifoned
until fuch fureties be given.” Alfo by the vagrant act
17 Geo. 2. ¢. 5. f.2. all jugglers, fortune. tellers, and gyp-
fies pretending to fkill in phyfiognomy, pailmiftry, or the
like crafty fcience, or pretending to tell fortunes, &c. fhall
be deemed rogues and vagabonds, and fuffer as the afk
direéls.

V. Offences more peculiarly relating 1o the Churck
Eftablifbment and Difcipline.

1. Confarmity reqvired by Law.

A multitude of ftatutes haye been pafied from time to
time for the prote&tion of the eftablithed church, and . to
promote conformity theretos particularly in oppofition
to the popifh religion and fuperflitions. It is ufelefs at
this day to inquire into the hiftory of all thefe. laws,
many of which would only form a catalogue of human
woes. Doubtlefs moft of thefe provifions were found ne-
ceffary in times of frand and violence, and while the
church, as by law now eftablithed, was in its infancy : they
were paffed, to ufe the words of Lord Bacon, upon the
fpur of the occafion, But the ameliorated ftate of the
civilized world, and a julter fenfe of the true principles of
chriftian charity, as well as of found policy, have tended to
foften their rigoui_--, and, though ftill retained on the fta-
tute book, they are moftly fallen jnto difufe. Thofe

: refpeiing

S
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reipe@ing proteftant diffenters are nearly in a flate of per-
petual fnipenfion by the annual a& of indemnity, which 1s
pailed for the prote&tion of thofe who may have incurred
penalties by breach of the corporation and teft alts, The
particular examination of all thefe laws, creating offences
cognizable by the {uperior jurifdictions, would naturally fall
within the fcope of this treatife ; yet, by reafon of their
difule, and becaufe I have nothing necw to add to what is
already in print upon thele fubjedts, I fhall content myfelf
with mentioning the principal heads, incidentally and briefly
noticing fome regniations of lefs general operation, and re-
ferring for the reft to thofe treatifes where this whole code
of laws is very perfpicuoufly detailed. And I am the more
induced to adopt this method with refpe& to fuch laws as
are principally levelled at diffenters from the eftablifhed
church, whether proteftants or papifls, fince their operation
is very materially mitigated, and in fome inftances wholly
done away, by the two principal 2&ts of tolevation under-
mentioned.

By the ftat, 1 W. & M. ¢. 18, f, 2. emphatically called
the Toleration A&, ¢ all perfons diffenting from the eftab-
lithed church (except papifts and thofe who fhall in preach-
ing or writing deny the do&trines of the Trinity) are exempted
from all penal laws relating to religion, except the ftat.
25 Car. 2. c. 2. (by which all officers of truft are bound to
receive the facrament according to the ufage of the church
of England, and allo to take the oaths of allegiance and
fupremacy, and the teft,—or, being Quakers, make by
8 Geo. 1. €. 6. a fimilar affirmation); and alfo, except the
ftat. 30 Car. 2. ft. 2. c. 1. {(amended and .in part repealed
by 2 Geo, 2. ¢. 35, by which the members of both houfes
of parliament are bound to make a declaration 3gainft tran-
fubftantiation, and the invocation of faints, and the facrifice
of the mafs): provided fuch “diffenters take the oath of
allegiance and f{upremacy, and make the abovementioned
declaration, and comz to fome “congregation fer religions
worfhip, in fome place regiftered cither in the bithop’s
court, or at the county feffions, the doors whereof fhall not
be locked, barred, or bolted.” )

Alfo by the ftat. 31 Geo. 3. c. 32. ¢ Perfons profeffing
the popith religion, taking theoath of allegiance and abjura-
tion, and making the declaration therein mestioned, fhall be

By © xelieved
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relicved from the penalties and difabilities of the feveral
a€Yg () againlt non-conformifts, which are the fubjc&t-matter
of moft of the remainder of this chapter. This new oasth
and declaration may be taken in any of the courts of Weft-
minfler, or at the general quarter feflions of the place where
the party fhall refide, and thail be fubfcribed by him with
his name at length, or his mark, the name, &c. in.the
latter cafe to be written by the officer of the court,) and
his title, addition, and place of abode; and it fhall remain
in fuch court of record. And the_proper officer of the court
fhall give the party a certificate of fuch decleration and
oath having been duly made, &c. (for which 2s. and no
more fhall be paid); and fuch certificate, on preof of the
certifier’s hand, and that he afted as fuch officer, fhall be
fufficient evidence of the f2&, unle(s falfified. With a pro-
vifo (f. 9.} that all laws made for frequenting divine fervice
on Sundays fhall be ftill in force agaieft offenders, unlefs
fuch perfons fhall come to fome congregation - permitted by
this aft, or by the abovementioned aft of the 1 W. & M.

c. 18.
The above {tatutes, founded on the beneficent, wife, and

juft principles of toleration, were intended for the protection

{#) The alts, or parta of a2ts, enumerated as conditionally repealed, are the
3 Eis c.z—23Eliz. c, rn—ig fliz. . 6,e35 Eliz, €. 2.z {vulge1) Jac. 1,
€ 4 —4 Jac. 1. €. 4 & §.~—7 Jaz. 1. c. 6. in refped of not reforting to the parifh
church, or ror keeping any fervant ot other pecion, being a papift, ‘who fhafl nof
forefort ¢ aifo 21 Eliz. ¢ y.——27 Eliz. ¢. 2.=—15 Eliz. ¢. 2.—2 (vulge 1) Jac. 1u
€ 4o—3 Jag. 7. €. §.—3Caz. v eoz—23 Car. 2. €. 2. in refpedt of being a
pepiit ur reputed papift, or prafeiling or being educated in the popifh religion, or
hearing or faying mafs, or beirg _a pricft or deacon, or entering or belonging to
any ecclefiaftical order or community of the church of Rome, or beisg prefent ag
or performing any rite, &c. of the popith religion, or maintzining or afiting
others thercin, or teaching or inf:y&ing youth, nct being in eithes univerfity, &c.
er rnot taking the chid of any protefant father, &c.: alfo the 1 W. & M.
fiat. 1. €. 9. as to removing papiits from London and Wektminfler ; and 3o Car. 2,
© . a5 to papifts adviledly coming into the king's prefence, &c.

The adts, or parts of afts, abfolutely sepealed, are the 1 Eliz, c. 1.==3 Jac. 1,
€ 2 —1W. &M, ft. 5. . 8—=3 Geo. 1. R.2, ¢. 13. and 25 Car.2. ¢ 2.
touching the tender of the oath of (apremacy and .obedience therein referred to,
ard of the declaration agsinft tranfubRfantiation, and the pénslties thereby in-
fiifled wpon perfons sefufing or neglefting, upon fuch tender, to take the
vath, and make the faid declaration : -alo the a&s of the 1 Geo. 1. & 2. ¢ 55,
requiring papifls to regifter their names and real eftatea; and 3 Geo 1, c. 38, and
other fubfequent a8s, dilsbling them from taking by gy deed or will, unlels
regiftered within a certain tme; and the 7% 3 W, 3.¢c. 4 and 1 Geo. 1. f£. 2.
c. 13. difibling them from being barrifters, attornies, &c. provided they take and
fubfcribe the new cath and declaration prefcribed by the flatute 11 Gens 3, 60 322

of
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of confcientious perfons, who are bond fide members of the
refpedtive congregations fo regiftered. . But neither will the
mere a& of regiftry proteét perfons reforting to fuch mect-
ing houfes and chapels, unlefs they otherwife bring them-
felves within the prote@ion of one or other of thefe flatutes.
Nor will a profefled churchman, whe has occafienally
attended fugh meetings, be excufed on that account from
the penalties of not attending his own church.

Taleration, however, like other good things, has its
boundaries, and is not to be pufhed to the length of giving
public encouragement to diflent from the national eftablifh-
ment. In the {pirit of caution, therefore, the fat. § Geo. 1.
¢. 4. has ena&led, © That if any mayor, bailiff; or other
magiftrate in England, Wales, Berwick-upon-Tweed, or the
ifles of Jerfey or Guernfey, fhall knowingly or wilfully refort
to or be prefent at any public meeting for religious worfhip,
cther than the church ¢f England, in the gown or other
pecutiar habit, or attended with the enfigns belonging to
his office, he thall be difabled to held fuch office, and ade
judged incapable to bear any public oifice or employment
whatfoever within England, Wales,” &c.

2. Derogating from the Book of Common Prayer.

The book of Common Prayer was eftablithed by the
ftat. 2 & 3 Ed. 6. c. 1. and 5§ & 6 Ed. 6. c. 1. which being
repeatéd by the ftat, 1t M. c. 2. was apain revived by ftat.
1 Eliz. ¢. 2.; and by the latter fatuee £, 4, 5, 6. <1f any
parfon, vicar, or other minifter who ought te fay the faid
common prayer, &c. (this includes clergymen who have
no cure as well as thofe who have), fhall refufe to ufe it in
fuch church, &c. or other place where he fhould ufe to
minifter the fame, or wilfully or obftinately ftanding in the
fame ufe any other form, or {peak any thing in derogation
of the faid book or any thing therein contained, he fhall on
conviction forfeit for the frft offence one year's pro{it of
2!l his fpiritual promotions, and fhall fuffer fx months im-
prifonment ; and for the fecond offence thall fuffer one year's

imprifonment, and be deprived, &c. and for the third:

offence be deprived, &c. and imprifoned for ife.” And by
f. 7 & 8. if fuch offender have no fpiritual promotion, he
fhall for the firft offence be imprifoned a.year, and for the

o ' fecond
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fecond be imprifoned for life. -The jurifdittion of the
ecclefaftical court being faved, and the ftatute being only
in the affirmative, it does not prevent that court from pro-
ceeding againft fuch offenders in its own way, even for the
firfk offence.

By f. 9. &c. of the fame ftatute, © If any perfon fhall in
plays, fongs, or ether open words, fpeak any thing in de-
vogation, depraving, or defpifing of the faid book or any
part thereof ; or by open fa&t compel or otherwife procure
or maintain any minifter to fay any common prayer openly,
&c. in other form 3 or fhali by any of the faid means un-
lawfully interrupt or ler any minifter to fay the faid com-
mon prayer in manner and form required, he fhall
forfeit 100 marks for the firlt offence, and 400 for the
fecond, &c. (which if he pay not within fix weeks after
conviction, he fhall fuffer fix months imprifonment for the
firlt offence, and twelve monihs for the fecond); and for
the third offence fhall forfeit all his goods and chattels, and
fhall fuffer imprifonment for life.”

3. Not attending Church and Sacrament.

In treating of thefe offences I fhall firft refer to the
feveral ftatutes relative to the fame. The flat. ¢ Eliz.
c. 2. f. 14. enalts, ¥ That all perfons inhabiting within
this realm, or any other the queen’s dominions, fhall
diligently and faithfully, having no lawful or reafonable
excufe to be abfent, endeavour themfelves to refort to their
parifh church or chapel accuftomed, or upon reafonable let
thereof to fome ufual place where commen prayer and fuch
fervice of God fhall be ufed in fuch time of let, upon every
Sunday and other days ordained and ufed to be kept as holi-
days, 4nd then and there to abide grderly and foberly during
the time of the common prayer, preaching, or other fervice
of God there to be ufed and miniftered ; upon pain of
punifhment by the cenfures of the church, and-alfo upon
pain that every perfon fo offending fhall forfeit for every
fuch offence 12d. to be levied by the churchwardeus of the
patith where fuch offence’ fhall be done, to the ufe of the
poor of the fame parifh, of the goods, lands, and tenements
of fuch offender, by way of diftre(s.” 5. 17. gives authority
to juitices of oyer and terminer or of allize to inquire, hear,

: and

[
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and determine the offences : and by f. 20. offenders muft be
indited at the next general fefions holden before fuch
juftices next after the offences committed.  And by {. 24
Punithment by the ordinary for any fuch offence is a bar
to a profecution before the juftices for the fame,

The ftat. 23 Eliz. ¢. 1. . 5. enads, That cvery perfon
above the age of 16 years, who fhall not repair to fomie
church, chapel, or nfuat place of common prayer, but for-
bear the fame. contrary to the former ftatute of 1 Ehiz,

- being thereof lawfully canvi€ted, fhall forfeit to the queen

for every month he or the fhall fo forbear 201. (a}; and that

* over and befides the faid forfeitures, every perion fo for-

bearing for 12 months as afore(aid fhall, for their abftinacy,
after certificate thereof in writing made into B. R. by the
ordinary of the diocefe, a juftice of affize and gaol delivery,
ot a juftice of peace of the county where fuch offender thall
dwell or be, be bound with two fufficient fureties in 2001, at
leatt to the good behaviour, and fo to continue bound antil
they conform themf{elves and come to the church, according
to the true meaning of the ftatute 1 Eliz. c.2.

By f. 8. Juftices of the peace, as well as other jultices
named, may inquirc of offences within this and the former
ftatute, within one year and a day after fuch offences com-
mitted. And by . 9. Juftices of oyer and terminer, of aflize,
and of gaol delivery, have power to inquire, hear, and deter-
mine offences within thisadt.

"By f. 11. Any perfon who fhall forfeit any fums of money.
by virtue of this a&, and fhall fail to pay the fame within
three months after judgment, fhall be committed to prifon
till he have paid the faid fams, or fhall conform himfelf, or
go to church, and there do as is aforefaid.

And by . 10. Every perfon guilty of any offence again{t
this ftatute, who fhall before he be thereof indiced, or at his
arraigoment or-trial before judgment, fubmit and conform

(2} By f. 1. Onc-thizd 1o the queen for her own ufe, one-third to the gueen
for the ufe of the poor { 1) of the parith where the offence is committed, and one-
third to whoerer fhail fue for the fame. (Vide 1 Hawk. ch. 10.f32+ &¢. a8
ta the divifiun of thefe forfeitures. )

(r} The 29 Eliz. cv 6. L. 7, caables the lord treafurer, &e. to make 3 farther
diitribution of this third,

_ himfelf
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ﬁ;;:";;q :gd{:lft bf:rﬁe}};feb:g:? 0;. the imcer; wg::rﬁ : c.ﬁu-zll be thirds of the offender’s lands, till the faid party, being Cb.L §7
Church !'lt:d or tried. (h W 1ce: :;:re ed E;'k e{mdl-&ed, indicted for not coming to cburch contrary to former laws, Oﬁg‘:’ﬂiﬁ”ﬁ
Efiebiifrment. BOCE, ar tricd, (having not before made like ubmiffion fhatl conform himfelf and come to church, aceording to the Efiablipment.
at any his trial, being indifted for his firfl like offence,) fhall meaning of the ftatute in that behalf made
?jﬁznilifriizg:;sg? ih{uc}}'f:bml{?‘m {;}nuol{;:n :;‘fi'izes oF Se&, 5. for the more fpeedy conviction of fuch offender Lndidmen:.
difcharped of all dy ere fuch perion fhatl be re 1dc.n t, be in not repatring to divine fervice, but forbearing the fame,
l:; a;gen o @ andc;erfy 'the fuid offences againlt this a&t, contrary to the faid ftatute, (23 Eliz. c. 1.) enaéls, That
n ?d 2 hpams an c;r eltu}:‘cs for the fame: And {, 12. the indiftment mentioning the not coming of fuch offender
flmn. cs,ht.athcvcrry Ecrd(‘m. ¥ fo u.fualiy l;)n_the Sunday fhall to the church of the parifh where fuch perfon at any time
bzm;m ¢ e“{. (ir ¢ the '{:me ersice ¢(tablithed by law, and " before fuch indiCtment was, or did keep houfe or relidence,
thereat ufually or mo commonly prefent, and fhall not . mor to any other church, chapel, or ufua] place of common
ebftinately refufe to come to church and there do asis afore- ) fhall be fufici ’ 1 ; d that it fhall not b
{aid, and fhall alfo four times in the year at Isaft be prefent prayer, fhall be fufcient & w3 85 L e ofnd
at divine fervice in the chusch of h7 ‘h wh g ~ needful to mention in every fuch indiétment, that the offend-
5d i h chusch O the parifh where tacy re- - er was or is inhabiting within England or other the queen’s
:’ o{; “111 ome GLher open commeon Churc}_l'o,r fuch Cha?d of . * domiuions, But if fuch offender were then not within the
;:rc:mt :epl;'?rti::zct‘:ciny é:““ or penalty limited by this alk realm, &c. he {hall be relieved by plea in that behalf, and
nrei. - . .
rhon, - o © mnot otherwife. And that upon the indictment of {uch of- prortamarion 1s
?“E}i’i':l :ns Tl-m .23 (vulgo 29) Lliz. c. 6. f. 2. -"“aﬁS;_That cvery " fender, a proclamation thall be made at the fame affizes f“':::;‘:-m
°g Eliz- . 6. convi€lion for any offence before mentioned, (i. €. contrary : > 3 Proe’ . . .
g-" S 1 G de . . ¢ or gaol delivery in which the indiCkment thall be taken, {if
-8-‘? the ke to the ftatute of the 23 Eliz. ¢. 1.) fhall be in B. R. or at " the £ be taken at @ 1 deli \ by which
prpafe . ' - the {ame aken at any ailizes or gaol deliver whic
i tht:,_l affizes {c{r gem’.ral gaol dchvcfry, aI}d not elfewhere. ;o0 l'h:;l be commanderLtl}lrat the bod}gof fuch oﬁ'c);:éeryﬂ:all be
?F - 4 CNATIS Fhat very fuch offender in not repairing ta ' pendered co the fheriff before the next affizes or gaol delivery
ivine fervice, but forbearing the fame, contrary to the faid " in the fame county; and if at the faid next afizes or gaol
3. L}

ftatute, being thereof once conviCted, {hall in fuch of the

terms of Fafter or Michaclmas as thall be next after fuch con- delivery the fame offender {o proclaimed fhall not make ap-

pearance of record (a), then upon {uch default recorded the {a} Tée party

e

Pealtics. vition pay into the Exchequer after the rate of 201, for . ny . sy muff.enter bis ap-
every month which fhall he contajned in the iudi&mént fame hall be as fufficient a convition (5 inlaw of th? faid pearance on “"‘P
L " S offence whereof the party fo ftands indiéled, as aforefaid, as record, 1 Fawk.
whereupon {uch convition fhall be; and fhal! alfo for every . - . . . ch. 10 . 25,
month after fuch conviction, without any other indi€tment if upon the fame inditment a trial by verdi&t thereupon had (3 Such comvic-
» e tiom, if injefficient,
proceeded and been recorded. foms 1 :Lﬁfwf,

or convittion, pay into the Exchequer at two times in the
year, viz. in every Eafter and Michaclmas term, as much as
then fhall remain unpzid, after the rate of 20l. for every
month after {uch conviftion; and in defanlt of payment,
procefs to iffue oyt of -the Excheguer, &c. to take all the
goods and two parts of the lands, tenements, hereditaments,
leafes, and farms of {uch offender, towards fatisfaltion of
the penaliies. This payment for every month after the
Vide infra, conviftion, isby f. 6. to be till the party makes fubmiffion,
and conforms according to the true meaning of the ftatute
g]::.. 1. ¢4 23 Eliz. c. 1. - But by ftat. 3 Jac. 5. c. 4. L. 11, the king has

an option to wave the monthly forfeiture, and to take two- :
thirds ' Befides

" inta the Excheguer, and there quafhed 5 but no sorit of error can Be brought upon ity af upon a judgment.
1 Hawk. chu 10. 1. 23, _
Seék. 6. provides, That when fuch offender fhall make oginder con-
* fubmiffion and become conformable, according to the ftatute Sorming.
23 Eliz. ‘or fhall die, then no forfeiture of 20l for any
month, or {eizure of lands from and after fuch fubmiffion
and conformity, ot death, and full farisfaclion of all arrear-
! ages of 20l monthly, before fuch feizure due or payable,
fhall enfue or be continued againft {uch offender, o long as
' he (hall continue in coming to divine fervice according tothe
intent of the [aid ftatute.
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ch.L §7. Befides the above provifions, which are of a general nature,
Ofﬂgzrﬁ""ﬂ" extending to all defcriptions of perfons, there are alfo other
Bpablpmens. {tatutes, principally dire@ed againft popifh reculants, which
incidentally notice the offence of not attending ¢hurch, and
make regulations in refpe&t of the fame : thefe I thail refer
to a3 the fubjeét hereafter requires. For the prefent I fhall
only advert to fome claufes which contain further general
provifions touching the offence in queftion.
?‘{I;‘- I € 4 The ftat. 3 Jac. 1. c. 4. f. 7 ena@ls, % That the juftices of
Furiféicion. aflize and gaol delivery at their aflizes, and the juftices of peace
at any of their geuneral or guarter {effions, thall, by virtue of
this a&, inquire, hear, and determine of all recufants and
offences, as well for not recciving the facrament aforefaid,
&z as for not repairing to church according to the meaning
of former laws, in fuch manner and form as the faid juftices
of aflize and gaol delivery may now do by former laws in
the cafe of recufancy for not repairing to church; and alfo
fhall have power at their faid allizes and gaol delivery, and
at the fefions (in which any indiCtment againft any perfon
for not repairing to church according to former laws, &e.
Pralamasion.  fhall be taken) to make proclamation, by which it fhall be
commanded, that the body of every fuch offender fhall be
rendered to the theriff of the fame county, or bailiff, or
other keeper of the gaol of the liberty, before the next
affizes and general gaol delivery, or before the next general
or quarter feffions refpeétively to be holden for the faid fhire,
limit, divifion, or liberty: and if at the {aid next affizes, &c.
the offender fo proclaimed fhall not makeappearance of record,
then, on fuch default recorded, the {fame thall be as fufficient
a conviftion in law of the faid offence whereof the party
ftands indifted as aforcfaid, as if vpon the fame indiCtment
a trial by verdi€l therenpon had proceeded and been found
againft fuch offender, and recorded.”

Seél. 8. enalls, ¢ That every offender in not repairing to
divine fervice, but forbearing the fame, contrary to the ftatutes
in that behalf made, who fhall be thercof once convifled,

Perchiet. fhall, in fuch of the terms of Eafter and Michaelmas as
thall be next after fuch conviGion, pay into the Exchequer
after the rate of 20l. for every month which fhail be con-
tained in the indi¢tment whereupon fuch convi@tion fhall
be; and fhall alfo, for every month after fuch conviétion,

13 without
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without any other indiftment or convition, forfeit 2?1. Ch.1. §;.;.
and pay into the Exchequei at two times in the year, viz. Oﬁ"-‘ﬂ:iﬂﬂﬁ
in every Eafter and Michaelmas term, as much asthen thall  zaaergmen.
remain unpaid, after the rate of 20l. for every month after -
fuch conviction; except in fuch cafes where the king thall gﬁ;‘:fgg}]z
and may, by force of this at, refule the fame, and take two ¢ 6. f. 4.
parts of the lands, tenements, hereditaments, leafes, and

farms of fuch offender, till the faid party, being indifted for

not coming to church, contrary to former laws, fhall con-

form himfelf and come to ¢hurch, according to the meaning

. of the ftatute in this behalf made.”” And by f. 9. « Every

conviction recorded for any offence before mentioned fhall
be certified into the court of Exchequer before the end of
the term following fuch conviltion, which thall thereupon
award procefs for the feizare of the lands and goods of every
fuch offender, as the cafe fhall require: and if default fhall
be made in any part of the payment aforefaid, contrary to
the form hereinbefore limited, then, and fo often, the king
fhall and may, by procefs out of the faid Exchequer, take,
feize, and enjoy all the goods, and two parts as well of all
the lands, tenements, and hereditaments, leafes and farms
of fuch offender, as of all other the lands, tenements, and
hereditaments lisble to fuch feizure, or to the penaltics
aforefaid,” &ec.

By f. 16. no indiétment againft-any perfon for not re- Indidtment.
pairing to fome church or chapel, or ufual place of common
prayer, but abfenting himfelf for one month, contrary to the
laws and ftatutes in that behalf provided, or for not re-
ceiving the faid facrament, contrary to this law, nor any pro-
clamation, outlawry, or other proceeding thereupon, fhall
be avoided, difcharged, or reverfed, for any default in form
or other defe@ whatioever, {other than by dire&t traverfe to
the point of not-coming to church or not receiving the faid
facsament whereof fuch perfon thall be indifted,) but the
fame indiCtment fhall ftand in force and be proceeded upon,
any. (uch default of form, or other defe€t whatfoever, not-
withftanding.

Se&.17. provides,That if any perfon fo indiCted fhall fubmit Lugigmer rea
and conform himfelf, and become obedient to the laws of :::f:“:i:‘:r:;{:g
the church of England, and repair to the parith church of
his moft abiding, and if there be no fuch, then to the church

next adjoining his fuch dwelling, and there hear divine
fervice
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fervice according to the true meaning of the ftatute in that
behalf made, and there publicly receive the facrament
according to law ; then- every fuch perfon fo indifted thall
be admitted and allowed to avoid, dlfcharge, and reverfe the
faid indi&ment and all proceedings thereon; in fuch manner
as if tkis a@t had not been made, &c.

Sedt. 27. enats, That if any fubjzct thail not refort every
Sunday to fome church, chapel, or other ufual place ap~
pointed for common prayer, and there hear divine fervice
according to the ftut. 1 Eliz. e. 2. it fhail and may be law-
ful for any juftice of the peace of that divifion, &c: wherein
the faid party fhall dwell, on proof of fuch default by con-
feffion, or oath of witnels, to fammen the faid party; and
if he fhall not make due proof of a fufficient exeufe, it thali
be lawful for the faid juftice to give a warrant to the church-
warden of the parilh where the party dwells, under- his
band and [eal, to levy 12d. for every fuch dcfault, by dif-
trefs and fale of the offender’s goods, or in default of fuch
diftrefs to commit {uch offender to prifon within the thire,
&c., where he fhall be inhabiting until payment of the fum
forfeited; the forfeiture to be for the ufe of the poor of
the parith where the offender zefided at the time of the
offence. Sett. 28. provides that nobody fhall be impeached
upon the above claufe unlels within one month after fuch
default made. And by f. 29. No man punifhed upon this
branch fhall for the fame offence be punithed by the fora
feiture of 12d. on the ftat, 1 Eliz. c. 2.

By ftat. 25 Car. 2. c. 2. f. 2. All perfons admitted intd
any civil or military ofhce, or recciving any pay, &c, by
patent or grant from his majefly, or having any command
or place of truft under him, {hall take the facrament accord-
ing to the ufage of the church of England, within three
months after fuch admittance, in {fome public church, on 2
Sunday; and by . 3- fhall obtain a certificate thereof, to
be put on record in the court where he takes the oaths of
allegiance and fupremacy by the fame aét required, And
by I. 4. Any perfon refufing or neglefting to take {uch facra-
ment, at the place and within the time mentioned, fhalt
iplo falto be adjudged incapable and difabled in law to have
the faid office or employment, and the fame is thereby

adjudged void 3 and fuch perfon being afterwards convidted
of

b s ot

sy
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of executing the fame, upon any information, prefentment,
or indi€tmen: in any of the courts of W eltminfter, or at the
affizes, fhall ba difabled to fue; or to be guardian, or
executor, or adminillrator; or to be capable of any legacy
or deed of gift ; or to bear any office in Eagland, Wales, or
Berwick-upon-Tweed; and fhall alfo forfeit 500l to be re-
covered by any informer.
‘The following confiderations are to be extraled from

thefe adts:

As to the particular Qffenices deferibed therein.

The ftat. 1 Eliz. ¢. 2. f. 14. requires all perfons having
no lawful excule for abfenting themfelves, to repair to
church, there to abide orderly during the fervice. The
ftatutes 23 Eliz. c. 1. f. 5. 29 Eliz. . 6. . 2. and 3 Jac. 1.
. 4. {. 8. though not fo fully worded as the ftat. 1 Eliz,
yet may reafonably be taken to emhbrace the whole tenor of
that ftatute, to which they have general reference. One
who mifbehaves himfelf ac church, or goes away without
reafonable excufe before the fervice is ended, is as much
withio the law as one who wholly ablevts himfelf. The
lat mentioned ftatute, as well as the Rat. 25 Car. 2. ¢. 2.
further extends to perfons not receiving the facrament.

As 2o the Jurifdiflions before awhich thefe Ofences are
exarntrable.

Offences within the ftat. 1 Eliz. ¢, 2. are by f. 17. in-
quirable by juftices of oyer and terminer, and of affize.

- The at. 23 Eliz. ¢. £, {. 8. extends the jurifdiltion to

jultices of the peace to inquire of offences within that and
the former alt: and by f. g. juftices of oyer and terminer,
of aflize, and of gaol dclivery, have power to hear and de-

- termine offences within chat a&. The ftat. 29 Eliz. c. 6.
" f. 2. confined the cognizance of offences within the fiat.

23 Eliz. ¢. 1. to B. R., or the aflizes, or general gaol deli-
very. But the flat. 3 Jac. 1. ¢. 4. £ 7. again gives jurif-

- diftion over all thefe offences, not only to the juftices of
- afbze and gaol delivery, but to juftices of the peace or

fefhons, in fuch manuer and form as juftices of afiize and
gaol delivery might do by former laws. And by f. 2. of
that flatute the penalty of 12d. given by the fat. 1 Eliz.

C may
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may on convidtion before one juftice be levied by his warrant
to the churchwardens of the parith where the party dwells,
provided it be within one month after the offence: bu-t tl?crc‘.
are no negailve words to take away the remedy by indidt-
ment.

The Limitation of Time for Profecutions.

By ftat. 1 Eliz. c. 2. f. 20. offenders muft be indicted at the
next general fetfions of the juitices, therein mentioned, after
tle offence corumitted ; but by the ftature 23 Elz. ¢. 1.
the offznces azainft that and the former flatutes of the 1it,
5th, and Ist}-l years of the Queen are inquirable within‘ 2
vear and a day after they are committed: The frat. 29 Eliz.
c. 6., which s in pari materid, will perhaps be governed by the
fame limitation ; and the fublequent {tatute 3 Jac. 1. ¢. 4.
f. 7. giving jurifdjéion to the juflices therein namud, re-
fers to the mode of proceeding in former laws.

- R ey
As 1 the Forwr of Indiflsent, ov other Mode of convidling
O‘yfr"ffa‘ff‘.f.

'The ftat. 29 Eliz. . 6. 1. 5. givesa general and concife form
of indi&tment, which is alio fafficient in an inditment on
the ftar. 1 Lliz.; and the indidtment need not fhew that the
defendant had no reafonable excufe for his abfence; but
he muft fhew that in his own dcfence. In default of the
defendant’s appearing, the fame ftat. and allo the ftat,
3 Jac. 1. ¢. 4. 1. 5. give a fummary mode of ?onvic’iion,
upon proclamaticn by the fheriff for his appeariog at the
next affizes, &c., in cafe he fhall not then appear, and fuch
his default be recorded ; in which proceeding the fiatutes
mult be fridtly purfued. “The flat. 3 Jac. 1. ¢ 4. L. 16,
provides, that no iudiCtment for not repaiting to church
according to the laws in force, or for not receiving the
facrament contrary to that lJaw, nor any proclamation, out-
lawry, or other proceeding therenpon, fhall be reverfed f:or
any defeét of {orm, other than by direft traverle to the
point of not coming to church, or not receiving the facra-
ment.” DBut the party is only refirained from taking advantage
of defelts in the record izfelf; for he may plead any collateral
matter, Tuch as parden, &c.; and judgment may be reverfed
even for any deledt in the record tending to prcjudic:lthc

ings
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king, fuch as the omiflion of a capiatur, &c.; and fo an
outlawry may be reverfed for a common defed, on putting
in bail, and traverfing the indi@ment as to the point of not
caming to church. The offence need not be alleged in the
county where the party was at the time, being a mere non-
feazance, and, properly fpeaking, not commirted any where.
But proof of ablence from the party’s own parifh church, it
is faid, is fufficient to throw the onus upen him of proving
where he went to church. Yet this appears to be a firong
conftruditon to make on a penal ftatute, unlefs he were alfo

. proved to be refident within his parifh at the time.

Wkat Bars or Excufes may be alleged by Defendants.

By I 24. of the ftat. 1 Eliz. c. 2. punifhment by the
ordinary is a bar to a profecution before the juftices for the
fame offence. The ftat, 23 Eliz. c. 1. {. 5. attaches the
offence only on thofe above 16 years of age; and by f. 1o,
conformity before the bithop or the juftices, before judgment
for the firt offence, fhall be a difcharge from all pains and
forfeitures incurred under that a&, In like manner con-
formity after the fummary conviftion given by the flat,
29 Ehiz. c. 6. fhall by {. 6. do away fubfequent forfeitures
of 201, per month, or feizure of lands confequent thereon,
on payment of all arrearages, fo long as fuch conformity fhall
continue.  So, an indi&kment for any offence within the
ftat. 3 Jac. 1. ¢, 4. may by . 17. be avaided by the party’s
conformity, and receiving the {acrament, And by the fame
ftat. f. 27, 28, 29. a conviftion by one jultice of peace
of offenders within the ftat. 1 Eliz. c. 2., for not reforting to
church, thatM%perate in bar to the forfeiture given by the
ftat. 1 Eliz. ¢. 2, And by all thefe flatutes the defendant
fhali be difcharged on fhewing a reafonable excufe for not
attending divine fervice 3 fuch as abfence out of the realm by
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fiat. 29 Eliz. c. 6. {. 5. And {. 12. of the ftat. 23 Eliz. ¢. 1. 3Bar. Abr. 479,

{pecifies what degreer of attendance ar church within the

-year fhall excufe a party from the pains and penalties of that

at.. It is faid that ficknefs for part of the time contained Cro Jac. s20.

in an information fhall be no excufe, if it be proved that
the defendant was a reculant bath before and after; becaufe
st fhall be prefumed that he obftinately forbore during that
tim=, 'Thisis another inftance of a harth conftruftion made

Caz on

5 Bawk. ch. 12,
1, 10.
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Ch 1, § 1a. OR 2 penal law 3 more efpecially as by ftat. ¥ Jac. 1. ¢. 4. L. 2.

Offinces agénft 2 vecufant conforming himfelf according to the meaning of

Chorch . . .
Eﬁ.zé;;a;m,,,_ the abave mentioned ftatutes of Eliz. {hzll during fuch con-

- formity be difcharged of all penalties which he might other-
1]a. 1. e 4 wife incur by reafon of his recufancy. Such conformity may

Qheden v. Key- . . .
nel, T. Ray. 391, be pleaded after verdict in an adlion by 2 common informer,

46%. 5 . - .
Sk ch. g0, APY even after judgment at the {uit of the ng_, if before
£ 53 54 execution awarded.  But after award of execution, or the

king has aCtually taken the profits of the offender’s lands,
his only remedy is by petition to the king.

ByTdderasionssn,  Allo certain deferiptions of perfons have been altogether
taken out of the generality of thefe laws by two principal
ftatutes; namely, proteftant diffenters by the ftat.x W. & M.
c. 18., and papifls by ihe flat. 31 G. 3. ¢ 32, before re-

Ante, p 7. ferred to, wpon the conditions therein fpecificd.
§13 Ai to the Punifbment ; and where it is determinable by
Conformity.
Purifbmen. By the ftat. 1 Lliz. ¢. 2. £.14. 2 forfeiture of 12d. is

}}f:“;klih 19 inflicted, after convidkion and judgment, for each particu.
3Bac Abr.4%. lar day’s omilfion in attending church. The ftat. 23 Eliz.
Leraliler, ’ R .

¢ 1. f. g adds 2ok per month (ive. lunar month), which
is accumulative to the forfeiture by the former ftatute. Be-
fides which, by the fat. 23 Eliz. any fuch offender not
sttending for 12 months, {hall, after certificate thereof in
writing made into B. R., either by the ordinary, or by a
juitice of alhze, gaol delivery, or of the peace, of the county
where the offender lives, be bound to good behaviour, with
two fufficient fureties in 200l at leaft, until conformity.
By f. 11., on decfault of paying within three months after
judgment the forfeitures incurred by this a&, the offender
fhall be committed till payment or conformity. By fiat,
29 Eliz. ¢. 6. {L 4. and 3 Jac. T, ¢. 4. . 8, 0. the forfeit-
ure of 20l per month fhall be for every month contained
in the indi€ment, and alfo for every month after the con-
vittion (i. e. till the party conforms), except when the king

e wopory

z; Feraltics fhall take the offender’s goods and twa thirds of his lands,
. 33l oo 1. in default of his paying the 201, per month, or where the

o x0. king fhall elect to take pofeflion of two parts of the offender’s
lands, in fieu of the faid penalty (i. . upon inquifition found

s Hawk. ch. 10, of what lands the pasty was feifed). And thefc penaltics
T 43 45 8 are
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are to be paid into the Exchequer by the party convi@ted at  Ch.1. §15.
ftated periods. There is a fimilar provifion in the ftar, @fne csai
3Jac. 1. c. 4. £.8. whereby the party fhall forfeic 2cl. for every E-"Ffw.b
month contained in the indi@ment on that Ratate, and at :
the rate of . 201, for every month after convidtion ; except
when the king fhall eleét to take two parts of the offender’s
lands. And by [L 10 & 11. the fame cleftion is given to
the crown in cafes of conviction on the ftat. 25 Eliz. c. 1. £, 5.
And by {. g. of ftat. 3 Juc. 1. c. 4. in default of payment
before the end of the term after convition recorded, pro-
cels thall iffue from the Exchequer to frize the lands and

*goods of the offender in the manner therein fpecified. By

f. 5. of the fame ftatute, where the king tukes the defend-
ant’s lands on default of his payiag the 20l. 2 month, the
profits of them fhall go towards the fatisfalion of the
penalty.  Recufants of a certain fanding arc alfo table to
be bound to their good behaviour iu the manuer pointed out
by the ftat. 2 Eliz. c. 1. 1. 3.

.It is further enacted by ftat. 3 Jac. 1. c. 5. £ 8. that 10 g Jac. 1. 6. 5
reculant conviét thall pradtife the common or civil law, or f :3.'l T
ph‘y{ic, or ufe the trade of an apothecary, or be judge, i;ﬂrizﬁf\:ks,c.
minilker, clerk, or fleward in any court, or keep any cmfrt Difabiiticin
or be regiftrar or town clerk, or ather minifter or officer in'
any court, or fhall bear any office or charge in camp, troop,
or company of {oldiers, or in any fhip or fortrefs ; but thall
be utterly difabled for the fame, and forfeit for every fuch
oi.Tencc rool., one moiety to the king, and the other to
h:m. who will fue. And by . 22. fuch recufants convicted
at the death of any tefiator, or at the time of granting admini-
firation, fhall be difabled to be executors or admiciitrators ;
and no fach perfor fhall be guardian to any children.

In addition to the above, popilh recufints are
put by feveral fatutes ander thefe further difabilities:

1. 'by ftat. 3 James 1. ¢ §. £ 17, 12. that of bringing g | iwx
adticns, li!;c perfons excommunicated 5 2. that of pre{'entin; °-.':;P*"J"‘=i'{'-
to a church by flats, 1 W. & M. c. 26, 1. 4. and 12z Ann.

Recrpuinares

€ 2.3 3. that of bearing any public office or charge by Rat.

3 _].an.tes . ¢ 5. £ 9.5 4. by the fame ftat. £ ro. that of

claiming any part of a hafband’s perfonal eftate ; 5. by the

fame flat. L 13. that of chiming an eftate by curtefy or

dower after a morriage againft law. They are alfo put

wader thefe sefbraints by Gats. 35 Eliz, ¢, 2. and 3 James 1. Repraiuss,
C3 < 5.
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ch.L §13. ¢ 5. L. 67. from going above five miles from home unlefs by
'Of‘c”;‘:r‘:i“f"«‘? licence, or by virtue of procels; 2. by ftats. 3 Jac. 1. €. 5.
Efiabliftmens. 1. 2. and 30 Car. 2. ft. 2. 5 & 6. {rom going to coutt;
3. by fats. 3 Jac. £ 5. 1. 27, 28, 29. and 1 W, & M.
c. 15. from keeping arms; 4. from going within to miles
of London by ftats. 3 Jac. 1. ¢. 5. f. 4, 5. and 1 W. & M.
Foofiituress ¢. 9. They are alfo liable to thele forfeitures: 1. by ftat.
3 Jac. 1. ¢ 5. fL 10, that of two parts of a jointure or
dower; 2. by ftat. 3 Jac. 1. c. 4. £ 2, 3. that of 2ol for
not receciving the facrament yearly after conformity; 3. by
frat. 3 Jae. 1. ¢35, £ 13. that of 100l for an ualawfal
marriage; 4- by the fame flat. {. 14. that of an 100l for
an omiffion of lawful baptifms 5. by f. 15. that of 201, for
an unlawful burial; laftly, by ftat. 3 Jac. 5. ¢. 5. 1. 26,
their houfes may be fearched for relicks; and by f.28. 5f
they aré married women they are liable to be committed

after conviétion, &ec.

Comrsitment.

4. The nest Offence relating to the Church ERtablifhment
is that of
Muaintaining others who fhall not vepair to Church.

14.

3Jac e g The ftat. 3 Jac. 1. ¢. 4. 1. 32, 33, 34. enalls, © that

3233 3% whofever fhall retain or keep in his fervice, fec, or

Heeping, &e. - Leep ; .

sthers woho ab- LVETYy OF fhall willingly maintain, retain, relieve, keep, or

Sent themfelves Barbour in his houfe any fervant, {ojourner, or ftranger,

Sram Church. (except a father or mother wanting, without fraud or covin,
other habitation or fufficient maintenance, and alfo except 2
ward or perfon committed to the cuftody of another by
authority,) who fhall not go to fome church or chapel or
ufuz] place of common prayer, to hear divine fervice, but
fhall forbear the fame for the fpace of onc month, &ec. fhali
for every month that ke fhall keep fach fervant, &c. forfeit
10l.” This is repealed, as to diffeating proteftants, by
fuch as bring themielves within the toleration aét; and as
to papifls, by thofe who bring themfelves within the fiat,
31 G.3..¢. 32. 1. 3. The above regulation is alfo enforced,
with refpek to teachers of youth, by the flatutes after mens

tioned,

and the Chuarch Eflablifbment. 23

ChI. §15

5. Offences touching Non-conforming Teachers of Schools. OJ?-‘E‘;:%‘""S&
Efabiibment.

By ftat. 23 Eliz. ¢. 1. {. 6 & 7. % If any perfon or per-
{aus, body politic or corporate, fhall keep or maintain any §15.
fchoolmafter who fhall not repair to church according to Non - conform-
the form of the faid ftatute, or be allowed by the bithop or ing Teachers.
ordinary of the diocefe (whe fhall not take any thing for 23Eliz.c. 1,
the faid allowance), they fhall forfeit for every month 121, ;},3: EI & 12
And fuch {chocimafter prefuming to teach contrary to the :""r% C (3.
faid a€t, and being theroof convi€ted, fhall be difebled (0 peoied by
be a teacher of youth, and fhall fuffer imprifonment for one 38 Gea. 3-c. fan
year.”

The offence is by f. 8. inguirable before the fame jultices Ante,p. 17.
as are before mentioned.

Alfo by the ftat. 1 Jac. 1. c. 4. . 9. ¢ No perfon fhall 2jac.x c-go
keep any [cheol or be a fchoolmaiter, out of the univerlities. fye
or colleges of this realn, except it be in fome public or free
grammar {chool, or in the houfe of one not a recufunt, or
where fuch {choolmafter fhall be {pecially liceuied thereunto
by the archbifhop, bifhop, or guardian of the fpiritualitics
of that diocefe ; upon pain, that as well the {choolmafter,
as alfo the party who fliall retain or maintain him contrary
to the meaning of the faid ftatate, fhall forfeit each of them,
for every day fo wittingly offending, 405., one moiety to
the king, the other to him who will fue for it.”

Thefe ftatutes are ftill in force as to perfons not withint ;g abr gre.
the toleration adk (a}; but, as to fuch perfons as are within [ Havk b-o.
the latter ad, they feem to be impliedly repealed by it. (a} « W. & M.
And the ftat. 12 Ann. c. 7. which obliged fchoolmatters to ;} l‘:G‘”’_“’f‘:{‘
fubfcribe the declaration concerning the liturgy, and to have ’ :
a licence from the bithop, is repealed by ftat. § G. 1. €. 4.

Alfo by the ftat. 31 G. 3. ¢. 32. f. 13. “ No ecclefiaflic or 31Ges 3.0 35
other perfon profefling the Roman Catholic religion, who btz
fhall take and fubfcribe the oath of allegiance, abjuration,
aud declaration therein mentioned, thall be profecuted in
any court whatfoever for teaching and inftruting youth
as a tutor or fchoclmafter. Provided (f. 14.) that no
perfon profeling the Roman Catholic religion fhall obtain
or hold the mafterfhip of any college or fchool of royal
fouudation, or of any other endowed college or fchool, or

Cs
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fhall keep a fchool in either of the univerfities of Oxford and
Cambridge; or (. 15.) fhall receive into his fchool for
education the child of any proteftont father. And provided
(by {. 16.) that no fuch perfon fhall keep fuch fchool until
his or her name or defeription, as a Roman Catholic ichool-
mafter or miltrefs, fhall have been recorded at the quarter
or general {efhon of the peace for the county, &c. where
fuch fchoal thall be fituated, by the clerk of the peace, who
fhall give a certificate thereof to, fuch perfon as fhall at any
time demand the fame.” _

The ftat. 11 & 12 W. 3. c. 4. . 3. which fubjedted to per-
petual imprifonment papifls convited of keeping fchool, is
repealed by ftat. 18 G. 2. c. 60. as to perfons taking and fub-
feribing the oath therein recited before arreft or profecution.
Arndalfo generally by ftat. 31 G. 3. ¢. 32. I, 13. a5 to perfons
making and fubleribing the oath or declaration thereby
required.

6. By giving or receiving foreign Popifb Education.

By ftat. 1 Jac. 1. ¢ 4. £ 6, 7. “If any perfon under the
king’s obedience fhall go, or fend, or caufe to be fent, any
child or any cther perfon under their or any of their govern-
ment, beyond the feas, out of the king’s obedience, to the in«
tent to enter into, or refide in, or repair to any college, femi-
mary, or houfe of jefuits, priells, or any other popith order,
profelien or calling, to be inftruéted, perfuaded, or firength-
encd in the popith religion, ot in any fort to profefs the fame,
every {fuch perfon fo fending fuch child, &c. thall forfeit
1col., and the parties alfo incur certain difabilities.”

And by ftat. 3 Jac. 1. ¢. 5. L. 16. <« If the children of
any fubject within the realm, (the faid children not being
foldiers, mariners, merchants, or their apprentices or factors, )
thall be {ent or go beyond fea, to prevenr their good educa-
tion in Lngland, or for any other caufe, without the licence
therein required, the party fending fach child &c. fhall for-
feit 100)l., and the child incurs certain difabilities in the
mean time.”

Alfo by ftat. 3 Car. 1. ¢. 2. “Ifany perfon under the king’s
obedience thall go, or fhall convey or {end, or caufe to befent
or conveyed, out of the king’s dominions, any perfon into
any parts beyond the feas, out of the king’s obedience, to the

jntent

e By ke

and the Church FEflablifoment.

intent to enter into, or be refident, or trained up in any prio-
1y, abbey, nunnery, popith univerfity, college, cr fcheol, or
houle of jefuits, priefts, or in a private popith family, and
thall be there by any popith perfon infiructed, perfuaded, or
ftrengthened iu the popifh religion in any fort to profefs the
{ame, or fhall convey or fend, or caufs to be conveyed or fenr,
any thing towards the maintenance of any perfon fo going
or {ent, and trained and inftrufted as aforefaid, or under
colour of any charity towards the rclief of any priory, &¢.
or religious heule whatfoever, every perfon {o fending, &e.
any fuch perfon or thing, and every perlon pafhing or fent,

‘being thereof convitted, &c. fhall forfeit all his goods and

chattels, and alfo all his hereditaments offices and eftates of
frechold during his life ;” befides incurring certain other dif-
abilities. And the contributing to the maintenance of any
jefuit, feminary prieft, &c. or of any popith-feminary out of
the realm, is made a premunire by ftat. 27Ehz. c. 2. 1.6. And
by f. 5. of the fume ftat. # If any fubjefl, not being
an ecclefiaftic, and brought up in any popith {eminary be-
yond {eas, thall not, within {ix months after a proclamation
to that purpofe in London, under the Great Seal, return
into this realm, and within two days after fubmit, &e. and

25
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take the oath required, he fhall be gu:lty of high treafon zsCar 2.0 2

whenever he fhall otherwile return.”

By flat, 25 Car. 2. c. 2. {. 8. # If any perfons not bred by
their parents from their infancy in the popith religion, and
profefling themfelves to be popith recufants, fhall inftruct
or educate, or fuffer to be inftruted or cducated, their chii-
dren in the popith religion ; every {uch perfon on convition
fhall be difabled from bearing any office or place of truft or
profit in church or ftate ; and fuch children fhall alfo be thus
difabled -umil they conform, and take the caths of fupremacy
and allegiance, and receive the facrament afrer the ufage of
the church of England, and obtain a certificate thereof under
the hands of two or more juftices of the peace: and (byf. 9.)
fhall make and fubfcribe the declaration againft tranfubltan-
tiation.”

Perfons profefling the popith religion are allo laid under
many difabilities by various ftatutes, moft of which have
been before alluded to, and which being fully cxplamed n
other treztifes are not neceffary to be here detailed; efpe-
cially as fuch perfons are now protedted by bringing thems
fcives within the a& of the 31 Geo. 3. ¢. 32

Vidr 1 Hawk,
ch. 75. and

4 Blackft. Com,
am.e, P 2ly22,
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7+ Another Offence againft the Eftablithed Church, by
encouraging the Popilh Religion, is

The ifluing of Pupifb Books, Relicks, and the like.

As ta which, by ftat. 3 & 4 Ed. 6. . 10. all primers
{and other popith books enumerated), or other books
or writings whatfoever theretofore ufed for the fervice
of the church, other than fuch as {hall be fet forth by the
king, are abolifhed and forbidden to be uied or kept in
this realm or elewhere within any the king’s dominions.
And by f. 2. all perfons are forbidden to have fuch books in
their cuftody; and every perfon fhall, for every fuch book
willingly retained in his cuftody within any of the king’s do-
minions, forfeit on conviftiun for the firlt offence 20s., for
the fecond offence 4l., and for the third offence fuffer im-
prilenment at the king’s will.  And by . 4. jaftices of afhize
and of the peace have authority to hear and determine thefe
offences.  And by [ 3. half the forfeitures are to go to the
crown, and half to whoever will fae for the fame,

By ftat. 13 Eliz. c. 2. {. 7. *if any perfon thall bring into
this realm or any the dominions of the fame any thing called
agnus Dei, or any crofles, pictures, beads, or {uch like fuper-
ftitious things, from the bilhop or {fec of Rome, or from any
perfon clziming zuthority from the fame to confecrate fuch
things; and if any perfon fo bringing in fuch things fhall
deliver, or caufe, or offer the fame to be delivered to any
{fubjed to be worn or ufed, as well the perfon doing as the
perfon receiving the fame, to the intent to ufe or wear the
fame, on convittion and attaiuder fhall incur a preemunire.
Any perfon to whom fuch things are offered may, (by . 8.)
indemnify himfelf by apprehending the party offering the
fame, or within three days after the offer wade difclofing
his name and place of abode to a juftice of peace, or deliver-
ing up the thing received within one day. And by (f. 10.)
If any juftice of peace to whom the faid offences fhall be de-
clared do not within fourteen days after fignify the fame to
fome privy counfellor, he fhall incur 2 preemunire.”

By ftat. 3 Jac.1. ¢. 5. f- 25. % no perfon fhall bring from be-~
yond the feas, nor thall print, buy, or fell any popith primer,
Jadieg’ plalters, manuals, rofaries, popith catechi{ms, mifials,
breviarics, poftals, legends, and lives of faints, containing

{upexflitions

and the Church Efablifoment. 2y

fuperflitious matter, printed or written in any language ch. 1 § 17
whatfoever, nor any other fuperliitiops books printed or Oﬁgl ﬂiff’be
written in Englith, on pain of forfeiting gos. for every fuch Eﬂagf;}.fmm
book, one-third to the king, one ro the informer, and one to

the poor of the parith; and the books to be burnt.”

8. Another Offence of the fame Defeription is §18.

The fuying or hearing Mafs or other Popif Service.

By ftat. 23 Eliz. c. 1. {. 4. ¢ Every perfon who fball fay Saying or
or {ing mals, being thereof lawfully convited, fhall forfeit hearing Fopih

200 marks, and be committed to the next gaol for one year, Srvice.

Eiiz.c.1. £ 4.
and till payment : and every perfon who thali willingly hear 2jkhac.rlg

mafs Thall forfeit 1oo marks, and fuffer a year’s imprifon-
ment.” DBut conformity will remit the punithment in the Aate, p. 1.
manner already defcribed.

And by fiat. 3 Jac. 1. c. 5. f. K. * Any perfon difcovering , Je 1. 65
to a juftice of peace the faying of a mafs, and any of the {1.

. rys Indemniy to Pera
perfons who were prefent atit, within three days afterwards, g difevering,
by reafon whereof any offender is convifted or attainted,
thall be indemnified, and have a third of the forfeiture, or
sol. if the forfeiture exceed 150"

By ftat. 11 & 12 W. 3. c. 4. f. 3. % Every popifh bifhop, 11 &12w.3:

prieft, or jefuit profecuted to convittion for exercifing any j;ﬂ;_i:’,b Pricis
part of his function, (except {[. 5.) he be a foreigner entered comviz.
in the fecretary of ftate’s office, and officiate only in the houfe
of a foreign minifter,) thall be adjudged to perpetual impri-
fonment in {uch place as the king in council thall appeint.”
But this feverity is now in effect done away by the adls of
the 18 Geo. 3. ¢. Go. and 31 Geo. 3. ¢. 32. L. 4., in refpeét
to perfons of this perfuafion taking the oaths, and fubfcribing
the declarations therein refpeQively contained.

9. Another and very principal Offence againft the Church  § 19,
Eftablifhment, conneéled allo with the State, is '

The not taking the Oaths of Allegiance and Supremacy, and
making the Decloration againft Popery.

By the a& of the 1 Eliz. c. 1. all ancient eccleGaltical Nut faking the
jurifdictions were reftored and united to the crown, and ?;':i":jf
its fupremacy in fuch matters was finally afferted and
eQablifhed 5 and an oath to that effedt appointed to be taken f 1

by
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Ch. L §rg. Dy all officers and minifters ecclefiaftical and civil, on pain,
Offtnces again in cafe of refufal, of the party forfeitng for life every pro-
Eﬁaﬁf?“ ., Motion benefice 2nd office, fpiritnal and temporal, which he
bad at the time of fuch refufal, and being difabled from
120,21, taking any fuch preferment to which he was then promoted-
This oath was abrogated by the ftat. 1 W, & M. ¢. 8., and
another appointed to be taken in liea of it under the fame
penalties. By L. 37. of the faid flut. of Eliz. the offence
muft be proved by two witnefles at leaft.
sEizcrfs  Allperfons required by the fiat. 1 Eliz. c. 1. to take the faid
fh*ff;lf{:;k&c oath, and all fchoolmafters and public and private teachers,
barrifters, benchers, readers, ancients in any houfz of court,
&ec. attornies, {heriffs, and officers belonging to the common
or any other law, or to the crowa, or to any court whatever,
fhall, by ftat. 5 Eliz. c. 1. {. 5., take the faid oath in open
court before they fhall be admitted to any fuch vocation or
office, &c.; and if they belong not to any court, then they
thall take the fame before fuch perfon zs fhall admit them to
fuch voeation, &c. or before commillioners appointed under
the great feal, &c.

i 6 By {. 6. any bithop may tender the faid cath to any {piri-
tual perfon within his diocefe, as well in places exempt as
others; and by f. 7. commiffioners may be appointed by the
Lotd Chancellor to tender the fame to fuch perfons as by
their commiilion they fhall be authorifed to do.  And by {. 8.
if any perfon compellable by either of the faid alls, or appoint-
ed by fuch commiflioners to take the faid oath, fhall refufe to
take it on a tender thereof, he fhall incur a premunire.
And by 9. fuch refufal thall be certified within 40 days
if in term, or otherwife at the firlt day of the full term next
following the 4o days, into B. R. by the perfons having
authority to tender fuch oath, under the pemlty of 100l
and the fheriff of the county where the court (it may im-
panel a jury to inquire of fuch refufal, in fuch manner as if
it had happened in the fame county; which jury may, upon
fuch certificate and other evidence, indict the offender in
fuch fort as if the offence had been done in the fame county.
But though fuch a jury may find the indi&ment, ftill it is
faid, that the zrial muft be by a jury of that county wherein
: the oaths were refufed.
geCatzft- 2. By flat, 30 Cor. 2. ftat. 2. ¢. 1. and 1 Geo. 1.flat. 2.¢. I,
€1 &1Geo 1.

.2 con 16, 17. & 22. % No peer or member of the Houfe of
Peers

r Hawk. ch. 19
f.35- Dyu23g
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Peers thall vote, or make his proxy, or {it there during any Ch.L §r15.
debate; and no member of the Houfe of Commons fhall Oﬁ“fjﬁﬂifﬂs
vote or fr the_re during any debate, after the fpeaker 18  Efatipment.
chofen; until fuch peer or member fhall take the oaths of
allegiance,and fupremacy, and make a declaration (therein ;}r"d’;::'ei‘::"zf
{pecified) of his belief that there is no tranfubftantiation in Reypeid o5 1
the facrament of the Lord’s Supper, and that the invocation J;":z P;‘fﬁ}"}:ﬁ:
or adorztion of the Virgin Mary, or any other faint, and awirtin the
the facrifice of the mafs, as they are now ufed in the church 3¢ 9-3-¢3%
of Rome, are fuperftitious and idolatrous, &c. on pain that

every fuch offender fhall be adjudged a pepith recufant con-

vi&t, and difabled to hold or execute zny office, &c. or from
thenceforth to fit or vote in either houfe of parliament, or

to fue in law or equity, or to be guardian, executor, or ad-
miniftrator, or capable of any legacy ov deed of gift, and

fhall forfeit for every fuch wiiful offence gooL.”

The gth, 12th, and 1 3th claufes of the fame ftatute, which ByPerfors bolding
require that ¢ Every fworn fervant to the king fhall take the £/ % ©"
{aid caths, and make and {ubfcribe the faid declaration,” are
repealed by the ftat. 2 Geo. 2. ¢. 31. f. 9.

By ftat. 1 W. & M. ¢. 9. * Every jultice of peace in By perfors icing
London ind Weftminfter, and within ten miles thereof, ;277 " i
fhall caufe to be arrefted and brought before him all reputed ¥ W. & M.c. 0.
papifts, (except foreigners, being merchants or menial fer- 3 G. 3. €. 33
vants to fome ambaffador or pubic agent, &c.) and fhall ,g,e}f;ﬁ:ﬁ'ﬁ:g
tender the above-mentioned declaration to every fuch per- (hemjelves wich-

in ibar fat.
fon; and every fuch perfon refuling the fame, and after-
wards remaining within the above limits, or being certified
by juftices out of thofe limits to B. R, or the quarter fef-
fions for fuch refufal, and negleQing to make the faid de-.
claration in fuch court, fhall fuffer as a popith recufant con- vig, fupra.
vi€l.” Suppofed papifts, required by two juflices of peace
to make the faid declaration, and neglecting fo to do, ate,
by ftat. 1 W. & M. c. 15., reftri¢ted in the privilege of
keeping arms, ammunition, and horfes at their pleafure
And by ftat. 1 W. & M. c. 26. from prefenting to any be-
nefice.  And by the land-tax alls papifts in general are
liable to pay double land-tax if they do not conform. But
now, by 31 Geo. 3. ¢. 32. L. ¥8., no papift making dnd
fubfcribing the oath and declaration therein contained thall
be profecuted on the former ftatutes.

Alfo
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Allo by ftat. 7 & 8 W, 3. ¢. 24. sny ferjeant or couns
fellor at law, barrifter, advocate, attorney, folicitor, profior,
clerk, or notary, prafiifing as fuch in any court Whatfoevér,
uot having before taken, in the court of Chancery, or King’s
Bench, ov quarter feflions of the county wherein he lives,
the oaths required by the ftat. 1 W. & M. ¢, 8., and made
and fubferibed the declaration appointed by the flat.
25 Car, 2. c. 2. (io prevent danger from popith recufants)
fhall incur a premunire, This, fo far as refpefts Roman
Catholics, is repealed by ftat. 31 Geo. 3. ¢. 32, {.22., asto
fuch as bring themfelves within the fame.

By ftar. 3 & 8 W. 3. ¢. 27. any perfon refdfing to
take the {aid oaths of allegiance and fupremacy when ten-
dered, or refufing or neglefting to appear, when lawfully
fummoned, in order to have the laid caths tendered to him,
fhall, until he fhall have taken the fame, incur all the pains
and penalties of popifh recafants conviét: and the perfon
fo tendering the faid oaths {hall, on every fuch refufal or
default, record and enter in parchment the chriftian and
furname and place of abode of the party, together with the
time of tender and refufal or default, and fhall certify the
faid record or entry to the juftices of aflize, oyer and termi-
ner or gaol delivery at their next feffion, who fhall eftreat
and certify the fame into the court of Exchequer, who may
award fuch procefs again®t the Jands and goods of the party
as in the cafe of 2 popifh recufant conviét. By f. 12. qua-
kers, who {cruple to take an oath, may make a declaraticn
of fidelity to the fame effet.

The ftat. 1 Geo. 1. ft. 2. ¢. 13. gives the form of the
oaths of alicgiance and abjuration required to be taken by
all officers civil and military, and all ecclehaftical perfons,
and members of colleges {being of the age of eighteen years),
and by all teachers or readers in any univerfity or clfewhere,
and by all fchoolmafters and ufhers, and all teachers and
preachers of feparate congregations, all conftables, ferjeants
at law, counfellors, barrifters, advocates, attornies, foliciters,
proctors, clerks, or notaries, praflifing in any conrt; which
oaths are to be taken within three (by 9 Geo. 2. ¢. 26. f. 4.
Jfix) months after they have heen admitted into or entered
apon any fuch preferment, benefice, office, or place, or
come into fuch capacity, or taken upon themf{elves fuch em-

10 ployment,
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ployment, practice, or bufinefs in one of the courts at Wefl- Ch.1 §1g.
minfter, or at the quarter {cffions of the county where they ﬂﬁefgi_rf:iﬂf?ﬁ
refide, under pain of difability to hold or exercife the [aid  Epapigmen.
offices, &c:. upon neglet or refufal to take the faid oaths.

And perfons convifted in any of the courts at Weftminlter, ‘1:
or at the aflizes, of exercifing fuch offices or employments
without taking the oaths within the time fpecified, fhall be
difubled to fue, or to be guzrdian, or exccutor, or adminiftra-

tor, or capable of any legacy or deed cf gift, or to be in any

office within Great Britain, or to vote for members of par-
liament; and fhall forfeit socl., to be recovered by any
informer. And by f 10. two jultices, or other perfons Tesderof Oarbre
fpecially commiflioned, may tender the faid oaths to any Jufpecied perfons.
perfon whom they fufpz&t to be dangerons or difaffellted to

his majefty or his government, and on their neglelt or re-

fufal to take the faid caths, may certify the fume to the next

quarter {zflions 3 which being there recorded, thall be from

thence certified by the clerk of the peace into the courts of

Chancery or King’s Bench; and every perfon fo neglefting

or refufing to take the faid oaths thall, from thetime of his

neglet or refufzl, be adjudged a popith recufant convict, and

as fuch to forfeit and be proceeded againft. The fame punifh-

ment is denounced by L 11. againit fuch as, being lawfully

fummoned to appeat and take the oaths, negleék or refufeto

dofo. Thefe provifions, fo far as they refpect the fummon-

ing perfons to take the oaths of fupremacy and make the de-

claration againit tranfubftantiation, required by the ftat. 25

Car. 2. ¢ 2., are repealed by ftat. 31 Geo. 3. ¢. 32. . 18,

By f. 16 & 17 of the fume ftat. of Geo. 1. no peer of this Peers and mmo
realm, or member of the Houfe of Peers fhall vote, or make f::;fﬁm‘m'
his proxy, or fit there during any debate, and no member
of the Houfe of Commons fhall vote or fit there during any
debate, after the fpeaker is chofen, until fuch peer or mem-
ber thall have taken the abjuration oath thereby required,
together with the oaths of allegiance and fupremacy, and -
the declaration againft tranfubfantiation ; on pain of being

0

-
.

"difabled to fue, or bé a guardian, or executor, or adminifira-

tor, or capable of any legacy, or decd, or gift, or to be
in any office within Great Britain, or to vote at any eleCtion
for members to ferve in parliament, and of forfeiting
socl, to be recovered by any informer. By f. 20. this

difability
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difability is not to extend to the offices of tithingman,
headborough, overfecr of the poor, churchwarden, furveyor
of the highways, or any like inferior civil office, or to any
office of forefter, or keeper of any park, or other inferior
or private officers therein mentioned. By {i 22. perfons
obliged by any law to receive the facrament, or make the
declaration againit tranfubftantiation, fhall continue bound
to do fo.

10. Extolling or maintaining the Authorily of the Pope or the
See of Rome.

By ftat, ¢ Eliz. c. 1. if any perfon within the queen’s
dominions fhall, by writing, cyphering, printing, preaching,
or teaching, deed or adt, advifedly and wittingly hold or
ftand with, to extcl, fet forth, maintain, or defend the jurif-
didlion or power of the bithop or fee of Rome, heretofore
claimed, ufed, or ufurped in this realm, or any dominion or
country under the quecn’s obedience; or by any Ipeech,
open deed or all, wittingly and advifedly attribute any fuch
jurifdiction, authority, or pre-eminence to the faid fee or
bilhep of Rome within this realm, or in any of the queen’s
dominions; ke, his abettors, procurers, aiders, affifters, and
comforters therein fhall be guilty of 2 preemunire for the firft
offence, and of high treafon for the fecond ; but without cor-
ruption of blood or lofs of dower. The firft profecution muft
be commenced within one year after the offence committed.

11. Putting in Ure Popifh Bulls, Procefs, &,

By ftat. r3 Eliz. ¢. 2. {. 2, 3. *if any perfon fhall put in
ure, within this realm or any the queen’s dominions, any
bull or inftrument of abfolution or reconciliation, obtained
from the bithop or fec of Rome, or any perfon claiming
authority therefrom, or thall take upon kim, by colour of
fuch bull, &c. to abfolve or reconcile any perfon, or to grant
or promife to any perfon within this realm, or other the
queen’s dominions, any abfolution or reconciliation, by any
fpeech, preaching, teaching, writing, or any other open
deed, or fhall willingly receive any fuch abfolution or recon-
ciliation, or fhall obtain from the bifhop or fee of Rome
any bull or writing what{oever, containing any thing, mat-

ter,
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ter, or caufe whatfoever, ot publith or ary ways put the CbL §ar
fame in ure, he, his procurers, abetters, and counfellors to Of‘;i‘:‘:i“""ﬂ
the fadk fhall be grilty of kigh treafon.” By {L 4. acceflfurics  Efob pment.
after the offence incur a premunire; and by [ 5, 6. fuch
as do fior, within fix weeks, difclofe an offer of fuch bulls,
&ec, to fome privy connfelors, &c. are guilty of a mifprifion
‘of treafon.

There are many other obfolete laws againit papal pro- Zée 1 Havk.
vifions, inftraments, and proceflvs, as applicable to particular k.19 {12, &
cafes, which {ibie&t the offenders only to the penaliics of a
prmunire.

12. Perueiting cthers or being perverted to Prpery,

By ftat. 23 Eliz. ¢. 1. {L 2. and 3 Jac. 1. ¢, 4. £ 27, 27, § 24.
v If any one fhail pretend to have power, or fhail put in E‘i’;ﬁ;f‘" *
praltice to ablolve, perfuade, or withdraw a {uhjedt from his 23 Eliz. c. 1.
nataral obedience to the queen, or to withdraw him for har ,'-’lf;ic. !H;iaf_
intent to the Romilh religion, or to move bim to promife ;‘f_ Y f.76,
any obediencs to any pretenided authority of the fee of Rome snd foit ti,
or any other ftate, &c. to be ufed within the dominions of ?isg;’_ Treaton,
the queen, or to do any overt 2 to that intenty and if any
perfon fhall, by any means, be willingly ablolved or witha
drawn, or willingly be reconciled or promife fuch obedience
as aforefuid, he, his procurers and counfillers, fhall be
guitty of high treafon. By I. 5. accefluries after, not dif-
clofing their principals within 20 days, fhall be guilty of
mifprifion of treafon. DBut by the latter fratute (I 24.} if
any perion who is reconciied to the fee of Rome, beyond
the feas, return inte the realm and fubmit him{elf, &ec. and
take the oaths within fix days-after B3 return, he is ex-
culed.

x3. Natural born Subjels ordained or profeffed by Popifh Aua |
thority, bring in the Realn, without fulmitting themfelves,

- By ftat. 27 Eliz. ¢. 2. {. 3. ¢ If any ecclefattie, born in §21.
the queen’s dominions, and made, ordnined, cr profefled by Popip ericts
popith authority, fhill come into, be, of remain in the :i"g’ifﬁ';_
queen’s dominions, and not {ubmit to fome bithop or juflice #ie 1Hark.
of the peace, within three days, ard tzke the oaths, &c. cborp. £ 82, 3-
he thall be guiky of high treafon. ' By f. 13. if any fubjed
B ihall
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Ch 1. §23. fhall know that any fach priett is within the realm, and not

o7 "E‘i’i_‘:g"’_’ﬁ difcover, him to fome jufiice of peace, &c. within 12 da-y?,

Eftabiimene.  he thall be fined and imprifoned at the queen’s will; and if
any jnftice of peace, &c. to whom fuch matters fhail be dif-
covered, fhall not give information to fome of the privy
council, &c. within 28 days after, he fhall forfeit 200
marks.

This fiatute feems to be provifionally repealed by the
ath e, of the flat. 3¢ Geo. 3. ¢. 32, in refped of fuch. as
tzke the oath of allegiance, abjuration, and declaration
therein mentioned.

t4. Relieving Popifb Priefla.

§ 24 By ftat. 27 Efiz. c. 2. £ 4. © Whoever fhall wittingly
Relewing Popid  and willingly recrive, relieve, comfort, aid, or maintain any
f;"*gfj'z_ . 2. jefuit, feminary or Oﬂ.lt?l‘ pcipi[h pricft, :f.*-:c..bcmg at liberty
i 4. or out of hold, knowing him to be a jefuit, &c. fhall be
Vider BalryGt adjudged a felon, without benefit of clergy.”

15. Refufing fo elef? or confecrate the Pevfen rominated by the
King to a Bifboprick.

§ 25, This offence, not likely to be now committed, againft

Relefling ke our church eftablifhment and difcipline is one which grew
PNeminarivn 6f

the Comumisa ont of the Reformation ; before the fupremacy of the crown

Biftspric in {piritual concerns had become as rooted in confcience as
in law. - .

ssH.8.c20, By flat. 23 H. 8. . 20. £ 7. ¢ If any qcar,l alnd c 'afpter

f.7 refufe to eleck the perfon named in the king’s letter for a

bifhoprick, and to fignify fuch eleCtion to the king within 20
days after the licence to elet fhall come to their hands;' cr
if any archbifhop or bifthop, after fuch election, or nomina-
tion by the king in default thereof, fignified unto him by the
king, fhail refufe, within 20 days, to confirm and confecrate
the perfon fo fgnified to him, he fhall jncur a pramu-
nire.

16. Appointing Aliens to Church Preferment.

§ 26. The ftat. 7 Ric. 2. ¢. 12. reciting, that by the ftat. 27
Preferring ,:!;m Ed. 3. no perfon thall tuke or receive procuracy, letter ?f
;;vi'cc:“:‘ <5, attorney, nor any other adminiftration, by indenture or in

any other manner, of any perfen, concerning any bencfice

of
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of holy church within the tealm, but only of the king’s
{ubjects of the fame realm, without the king’s licence, under
the pains therein mentioned, confirms the {fame; and enacls,
that if any alien {hall purchafe any benefice of holy church,
dignity, or other thing, and take pofleflon of the fame,
whether for his own or another’s ufe, without fuch licence,
he thall be comprifed in the faid flat,, and alfo incur the
pains and penalties of the ftat. 25 Ed. 3. ft. 5. ¢ 220

17. Exercifing the Furifdiclion of Suffragan without due Ap-

pointment,

By ftat. 26 H. 8. c. 14. No fuffragan fhall ufe any jurifs

diction, ordinary or epilcopal power, otherwife nor for

Jonger time than fhall be limited by the commiflion granted
by the archbifhop or bifhop of the diocefe, under the au-
thority of that adt, under the penalty of a pramunire.

18. Simony,

No offence under 'this title was known to the common
law; and yet the corrupt prelentation to a benefice is
faid to have been fuch an offence, whereof the law would
take notice even before the ftat. 51 Eliz. c. 6.; and this is
confirmed by what is {ald in the ftat. 1 W, & M. fl. 1. c.16.
which provides, that no innocent incumbent or patron fhall
be prejudiced under pretence of lapie by virtue of the fimo-

' niacal prefentation of the former incumbent, ¢ unlefs the
perfon fimoniacally prefented, or his patron, were conviéled of Taiderick,

e _

Juch effence at the commaen laaw, or fome ecclefiaftical court, in
the lifctime of the perfon -fimoniacally promoted.” The
ground of {uch an offence at common law mult be the abule
of a great public trnfl from corrupt motives-

The ftat. 31 Eliz, ¢. 6. for avoiding fimony and corrup-

- tiom in prefentations to benefices and other ecclefiaftical pro-

motions, enatts, f. 5. That if any perfon, bodies politic and
corporate, tha]l, for any money, reward, gift, profit, or bene-
Ait, dire@ly or indirectly, or by reafon of any promife, agree=

ment, bond, or other aflurances for any money, &c. dire&ly

or indireétly, prefent or collate any perfon to any benefice
with cure of fouls, dignity, prebend, or living ecclefaftical,
or give or beftow the fame for any fuch corrupt caufe or
confideration ; then every fuch prefentation, &¢. thereupon

Dz thall
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{liall be utterly void; and it fhall be lawfal for the crewis
to prefent, collate unto, or beftow every fuch benefice, &c.
for that one turn only. And that every perfon, bodies politic
and corporate, that fhali give or take any fuch {fum of money,
reward, &c. dire@ly or indirettly, or that fhall make or take
any fuch promile, bond, &c. or other aflurance, fhall forfeit
and lofe the double value of one year’s profit of every {fuch
benefice, &c.; and the perfon fo corruptly taking, procurs
ing, feeking, or accepting any fuch benefice, &c. fhall there-
npon and rrom thenceforth be adjudged a difabled perfon
in law to have or ecjoy the fame benefice, dignity, prebend,
or living ecclefaltical,

In the cafe of Booth v. Potter it was holden, that the party
{o fimoniacally promoted -could nzver be prefented to the
fame benefice again.

Other provifions are made and penalties given by the fame
a& in furtherance of the like purpofe.

This provifion has been followed up by the fiat. 12 Ann.
c. 12. f. 2, whereby, ¢ if any perfon fhall, for any money,
reward, or advantage, &c. direétly or indire&ily, or by reafon
of any promife, agreement, bond, &c. ot other affurance for
any money, &c. direlly er indire&tly, in his own or any
other perfon’s name, take, procure, of accept the nest avoid-
ance of or prefentation to any benefice with cure of fouls,
dignity, prcbend or living ecclefiaftical, and thall be prefent-
ed or collated thereupon, every fuch prefentation gr collaw
tion, &c, fhail be void, and fuch agreement be deemed a
fimoniacal contraél, and the crown may prefent or collate
for that turn; 2nd the perfon fo corruptly taking, procuring,
or accepting any fuch benefice, &c. fhall therexpon and from
thenceforth be adjudged a difabled perfon in law to have the
fame benefice, &c.”

By both ftatutes the offenders fhall alfo be liable to be
peniflied by the ecclefiaftical laws.

i'_
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CHAP IL

OF HIGH TREASON;

AND OTHER INCIDENTAL OFFENCES

| Immediately againft the Allegiance due to the King,

Definition of High Treafon.
Diftinguithable from Sedition.  « - §n

ALLEGIANCE:

1. What i{ imports. - - § 2.
2. From whom reguired. - - § 3.
Natural born Subjeéts. - - § 3
Oaths of Allegiance to be taken by fuch under Pe-
nalties- - - - - § 3.
Foreigners. " - - 4.

3. To whom due. - - - §s.
Not to Hulband of Queen regoant. - §3,
King de fatto or de jure. - - s,

A&s for fettling the Succellion to the Crown. § 3.
4. What Breaches of Allegiance amount to High

Treafon, or other lefs Offence. §6.
The Statute of Treafons, 25 Ed. 3. . 5. ¢. 2. and
other {ublequent Statutes, ending with 36 Geo. 3.

€ 7. - - - ¢ O.
Y. Compaffing or :magmmg the Death of the
King. - - - .

The Compafling, &c. is the Treafon laid: the Overt
A&ts charged in Indn&ment as the Means or Fvi-
dence. - - - §7.

D3 Cucit



Of High Treafen.

Overe AZs of Compafiing, &c. - - $ s
AQual killing, #. Preparing Means of Death. § 7.
Confulting on it. 4. Entering into Meafures for
depofing or teking Poffeflion of the King or
Government, § 8. Subverting Parliament. .
‘Where Evidence of Intent admifflible deduced
from former Adts. . Levying and confulting

to levy War. §g. Inviting foreign Invafion. i
Taking any Step for that Purpofe. . Con-
ftructive levying of War. - - § 9.

1. Compafing or imagining the Death of the
Queen Confort, or of the eldeft Son and Heir

of the King. - - - - §1o
1. Whoa Queen Confort, - - § 10,
2. Who an fla'gft' Sort and Heir. - - § 10,

3. What an Quert A% of compaffing, & e, their Deaths§ 10.
Muft be againft their Perfons, not merely againft
thcil' State- - ~ - § IC,.

L. Violating the King's Companion, or eldeft
Daughter unmarried, or the Wife of the

King's eldeff Son and Heir, - §11.
1. Who the King's Companion. - - §1rI.
Queen Confort during Marriage, - § 11,
2, Who an eldeft Daughter unmarzied, - §II.
Before Marriage ; mor a widow. - §1n
3. Who the Wife of the King's eldeft Son and Heir. § 11.
During the Coverture, - - § 11,
4. What a Violation of either. - - §11.
IV. Levying War agaiaft the King in bis

Realm. - - - §12.
1. Direlt.—2. Conflrutive. - - §a1z
1, Direit War, Evidence of. - - § 12,

Infurrections to put a Force on the King's Per-
fon or his Meafures. § 12. Not an accidental
Refiftance to his Forces. 7. Inception of le-
vying War. 6, Warlike Array not uneceflary.
§ 13- Holding Caflle againft the King. § 14.
Arming Retainers, &4, Joining and coatinuing

with

Of High Treafon.

with Rebels. § 15. Unlefs from Fear, and
continuned Compulfion. i. Giving or attempt-
ing to give Alliftance or Intelligence to Rebels.

§ 106,

. Confiructive. - - - $17-
Attempting by Force to regulate the Meafures of
Government. § 17. To punith Public Officers.
i, 'To compel the Making of new, or the Re-
peal of oid Laws. ib. To obftruét the Execu-
tion of a public Law. i#. DBut not of a private
or local Law. § 17, 18. To redrefs any public
ot general, but not a private Grievance. 4. In
alt Cafes under this Branch War muft be le-
vied. §17. Evidence of co-operation in fuch
Purpofes, i, Infurreflions of a private or loeal
Nature not within the Law. § 12. How ai-
fefted bythe Riot A&, 1Geo.1. .2, ¢. 5. § 18,

3. The War muff be levied within the Realm, § 10,

~ Whatis fo. - - - §
V. Aidbering to the King's Enemies. - § 20.
By Soldiers in particular. - - § 20,

1. Who an Enemy. - - - §z0.

Subjelts of a Foreign Power in open Hoftility. § 20,
A Queftion of Faét proved by Notoriety, 5. Fo-
reigner afting without Commillion from his So-
vercign. - - - § 20.

2. What an Adherence. - - § 21,

Giving Aid, Comfort, Advice, Intelligence, &c. ordo-
ing any A&stowards fuch purpofes. § 21. Though
the Intelligence do not reach the Enemy. b
And though the Advice be againdt an Invalion as
impracticable. i4. So making War on the King’s
Allies, 4. Diftinguifhed from Piracy. § 21,

Refufal to ferve againfp Enemies, or to return

Home from For-ign Parts. - §e22

Offence of ferving Foreign States. = §23.

' 1. At Commsn Law. - - § 23.
l 2. By Statute. - - - §23
3 Jac. 1. ¢ 4. 9 Geo. 2. ¢ 30, 29 Geo. 2.

< I7. - . - - $23.

Dy VI Coun-
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VI Counterfiiting the Great or Privy Seal, by
Hat. 23 L{f 3. M5 e the Sign Ma-
nual, Privy Signet, or Privy Secl, by flat.
1 Mar. c. 6. - - §24

Extended 10 Scotch Seals by 7 Ann.c. 210 § 240

A Species of the ciimen falli; but now the fame

judgment 9s in other Treafons, - §29.

v. What the Great Seal. § 24. The Privy Seal. ibs
Privy Signet, ib.  Sign Manwual, ib.

Counterfeiting other the King’s Seals only a Mif-

demeanor - - - § 24.

How the Seals deftroyed. - - § 24.

2. What a Counterfeiting. - - §23.
Not the bare Sculpture of the Seal, but the Applica-
tion. - - - ¢ 25.

Fixing true Seal to falle Patent, or altering a true

Patent, formerly doubted; but {plitting true Seal
and affixing it to falfe Patent certainly Treafon,
§ 25  Small variations between the true and

falfe Seal make no Difference. - §75.
Aecomiplices, awbhe within the Afls. - § 26.
VII. Slaying the King's .'j‘z_t/:':m, 8c: doing their
Gffices. - - - §27

In England by ftat. 25 Ed. 3.5 in Scotland by ftat,

7 Ann. c. 21. . 8. - - §27.

. Wkat Officers within the Law, § 27,

Lord Chancellor, Treafyrer, the Kmn s ]’uﬂ:ccs of
cither Bench, Juitices of Nifi Prius and Gaol
deiivery. - - - 8 27.

Queftions concerning the Lord Treafurer. § 27. "Ba-
rous of the Exchequer. #4, Lord Keeper. if, and
Lords Commiilioners of the Great Seal. i,

2. Stat. of Ed. 3. cenfined to fuch Oﬁm‘.r in the Execution

qf their Offces. - - § 28.

. And to billing them. § 29. Naot merdya weunding. ib.

B)'r ftat. 3 H. 7. c. 14. compaffing to kill any of the
King’s Houlehold by any of his fworn Servaots,
Felony. ‘Triable by a peculiar Jurifdiflion. § 9.

By

Of High Treafon.

By ftat. 9 Ann. ¢, 16. affauliing & Privy Counfellor

in the Execation of his Office Felony without

Clergy. - - - §129.

VIII. High Treafon in refpeit of the Coin. § 30.

See more in Chapter of Offences relating to the Coin.

IX. In refpect of Papifts. - - {35
See more in the laft Chapter, of Offences againft Re-
ligion, &e.

X. High Treafon agamﬂ the Proteflant Succel~

Jeon. - - - §32
By ftat. 1 Ann. ft. 2, c. 17. Endeavouting to hinder the

Succeffion by any Overt Aét. - §32.
By ftat. 6 Ann. c. 7. Malicioufly afirming the fame by
writing or printing. § 32. Or that Parltament cannot
bind the Succelfion to the Crown, . Prxmunire
to affirm the fame by adviled fpezking, §32.
Correfponding with Pretender’s fons. - § 32
QOaths of Allegiance and Supremacy to be taken.  § 32.

XL Seducing or altempting to feduce others
Jrom their Allegiance and QObedience to the

Croton. - - - $23.
If within a Compaffing of the King’s Death, Treafon by
ftat, 25 Ed. 3. - - - §33

Pretending to have Power, or prallifing to abfolve or
withdraw a Subjet from his Allegiance; or from the
Proteltant Religion, for that intent, to the Popith
Religion 3 or to move him to promifc Obedience to
any foreign Power; or being fo abfolved or with-
drawn, &c. High Treafon by ftat. 23 Eliz. . 1.§ 33-

Aiders, Maintainers, or Concealers, guilty of mifpriﬁon
of Treafon, - -~ « - §33

* The bare Pretence of fuch a Power, and thc bare
-Endeavour to perfuade, are {everal Offences.§ 13.

Endeavouring to feduce Soldiers or Sailors to mutineus or

traiterous Proitices, Felony without Ckfgy, by far,

37 Geo. 3. 2. %o. - - § 33
Trial in any County. - - $33
Indi@ment laying Oﬂ'cnce in the Words of the Aét

{ufficicnt. - - ~  §33

X1l Defer=
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X1, Defertion from the King's Forces. § 34
Y. How punifbable by the Cianl Courts. - § 3.
Felony by ftat. 18 H. 6. c. 19, 7H.7.c. 1. 3H. &

c. 5. 2& 3Ed. 6. ¢. 2. 5Elz.c. 5.1 27. §234-
Perfuading Seldiers to defert, Fine, Imprifonment,

and Pillory, by flat. 1 Geo. 1. c. 47. Profecation

within 6 Moaths. - - § 34

2. By Courts Martial. - - § 34-

Of Accomplices in Treafon, and when they may
be put on their Trials. - - §3s.

V. General Rule—all are Principals.  § 35.

Exception 1. as to Receivers of fuch ar counterfeit the Seals

and Coin.  Dub. - - §15-
Reafoning on the Grounds thereof. - §35-
What conflitutes a Receiver, - -~ $35

Aflifting a Traitor, or one committed for Treafon, 10
efcape, though no Efcape be made, Tranfporsation

for 9 Years by flat. 16 Geo. 2. c.37. §35-
Exception 2. where the Werds of a Statute are confined to
particular Accomplices. - r 36.
Bur ftill it includes Refeuers, &c by neceflary Impli-
cation, - - - {36,

2. Who are Accomplices. - - §37
Evidence of, afting in Concert. - § 36.
After Proof of Concert, Aéts of one bind 2all.  §38.

Papers, &c. found on fome, relating to the fame Conn.

ipiracy, where Evidence againft all. «  §s38
Where Evidence of Identity of a particular Publication
not material againft Accomplices. - § 38.

3. Diftinétion upon the general Rule as to the
Courfe of Trial. - - §130.

Inciters to compafling the King’s Death triable before
the Afors. § 39. Aliter in Cale of other Treafons,
in their Nature derivative. 5. And of Receivery
in all Cafes. - - - § 304
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"The Receiver or Affifter after the Paét muft be proved
to have known the Treafon. §39. How this
Offence confidered. - - § 39.

Refpeéting fuch as accidentally join others in cafe of 3
conftrutive Jevying of War. £ - §30.

Of the Trial and Regulations thergon.

Trial of Treafons to be according to Common Law by ftat,
1 & 2 Ph. & Mar. c. 1o, - - §40.

1. In what Place commitied. - - §40.
In England. § 40. Wales, i  On the High Seas.

ih. Forcign Countrics. § 40, 41. Colonies and
Dependencies. § 41. Ireland. ib. Scotland. § 41.

2. As 1o the Mode of Trial; regulated by flat.

TW. 3 ¢ 3 - - - $42.
i. To awhat Treafons the Regulations extend. § 43.
To Treafons corrupting the Blood—as well thofe
created by fubfequent as prior Statutes—uniefs
exprefsly excepted by Statute—fuch as Petty Trea-

fon, Treafons relating to the Coin and Seals and

Sign Manual, and except alfo dire&t Attempts of

bodily Harm to the ng by ftat. 40 Geo. 2.

€. 03 - - § 43-
it. .Bgﬁ:r: what Tribunals the Benefits of the flat. 1 W 3.
may be claimed. - . $ 44-

Before the ordmary Courts of Juftice, and Houfe of
Peers—bat not in Cafe of Impeachments.  § 44.

iii. Within whot Time Profecutions for High Treafon to
be commenced. - - § 45
Three Years after Offence committed. - § 45

iv. When ond on what Account Objection may be taken to

awant of Form in the Indiflment, - §406.
Before Plea pleaded. § 46. But Judgment may {tili
be reverfed on Writ of Error as before ftat. 7 W. 3.

ib. But if fufficient be alleged, infignificant or
improper Words may be rejeed as Surplufage. i,

So if there be one Overt A& well laid, it is fuf-
ficient if proved. - - § 46.

Y, By what Witneffes apd Evidence the Indiftment muff

be fupported. § 47 and peff. § 53- Ye. 63. e,
vi 7o,
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vi, T2 what Privileges Defendant is entstled in preparing
Jor and making bis Defence. - - ¢ 48,
Counfel. § 48. Each Prifoner entitled to have Two
afligned him. i5. 'When affigned. § 51. Copy of
Indi®tment. § 48. Copy of Panel, and Witnel-

fes for the Crown, with the Profeflions and Places

of Abode of fuch Jurors and Witnefles.'s. Each
of the faid Copies to be delivered to the Prifoner
10 Days before Trial by ftat. 7 Ann, ¢.2:. 1. 11. /5,
Where Panel—exhanfted by Challenges—Court
adjourned to give Time for Copies to be delivered
to Prifoner. ib. Prifoner not entitled to Copies on
collateral iffues. . How Time for delivering
Copies computed. § 49 What fufficient Copy of
Indi€tment. § 5o. Too late to objett to infuffi-
ciency of Copies after Plea. i5. What fufficient
Copy of Panel. i5. No Objeétion to delivery bew
fore return of Precept. ié. Order of B, R, to the
Sheriff to deliver Lilt of intended Jurors to Pro-
fecutor for the Purpofe of fuch Delivery. i5. Mo-
tion to amend Errors in Panel. ib. Objeftions to
defeription of Jurors. 5. Courfe of Proceeding
after Bill found and before Trial. § §1.  Accefs
to Prifoner by Counfcl and Agenrs, i,  Priloner
to have Procefs againft Witnelles, and their Ex-
amination on Oath. - - $ 52

Of the Indi&tment and Evidence—Witneffes and

Confeflion.

1. Inditment and Fvidence., = - §53.

1. General Words.
What general Words neceflary in Indi@tment. § ¢3.
“ Traiteroufly,” and ¢ againft the Duty of De-
¢ fendant’s Allegiance.” 5. Word ¢ traiteroully”
not neceflary to be charged to every feparate Orvert
AQ of the fame Species of Treafon : aliter to dif-
ferent Species of Treafon. /5. By what Form of
Words Overt Aéls of the fame Treafon may be
coupled. 4.  How Indikment quathed for Infuf-
ficiency, - - ante § 46,

. Porticalar

Of High Tresfon.

{i. Particulzr Treafon and appropriate Ouert A

Particular Treafon muft be charged in the Words
of Statute, and Overt A&s laid as Evidence of it.
§ 54. This applies particularly to compafling the
Death, &c. adbening to Enemies, and levying
War. i5.  General Charge of levying War, &c.
not fuflicient, without ftating how. . DBut Rating
an appearing in warlike Array, &c. fufficient. i
Stat. 7 W. 3. ¢. 3. does not require Overe Al to
be laid where not neceffary before. - § 540

Particular Overt Aés of cach Treafon ftated uader
refpeQlive Heads of fuch Treafons. .  Some
Treafons Overt Alts of themfelves. - § ra.

One Species of Trealon may be laid and proved as
Overt A& of another. §54. But femble that
Overt Alts can only be given in Eviderice of par-
ticular Treafons under which laid. - § 546

i1, Particular Ouert Afs,

Words. ¢ 55.  Not fufficient generally in themfelves
to make Treafen. z5. But only a Mifprifion: ib.
unlefs Words of Advice or Encouragement to kill
the King, &c. i/, But Words will explain an
Overt A& of Treafon ib.  And Confultation to
injure or depofe the King, &c. are direCt Overt
A&s of compafling, &c. sb. Advifed fpeaking
againft Proteftant Succeffion a Preemunire by fat,
4 Ann. c¢. 8, 6. So malicicus afferting a legifla~
tive Power in Parliament without the King, by
fiat. 13 Car. 2. ¢. 1.5, Mere vilifying Words
of the King a Mifprifion. - o §5z-

Writings. § 56,  Particular Malignity of them,
Evidence of Treafon though. not publithed, when'
feferable to any treafonable Defign on foot; aliter
if not fo conne&t=d. 5.  Dut Contents themielves,
if publifhed, may be Evidence of Treafon.  § 56.

Wiitings in Poflfien of Accomplices Evidence
againft all cancerned in the fame Confpiracy. § 56.

‘Where Evidence of Identity of 2 particular Publica~
tion not material, - - ante § 38«

Malicioufly writing againft Proteftant Succeflion 2
fubfantive Treafon by ftat. 4 Anm c. 8.5 {o to
write agaiuft Authorify of Parliament to limit the
Crown. - - - '§ 56.

s v Tertarate
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iv, Certainty in laying and proving particular Qvert A%z
Not neceffary to lay particular Evidence of Overt
A&s. § 57. Reafonable Certainty in the Charge
fufficient. 6. No Evidence admiffible of Overt

Adl not exprefsly laid, i, Aliter if it prove an-
other Overt A& laid. 7.  Particular Inftances of
fuch Proof admitted. - - § 5.

Proof of other Overt Adls not laid, tending merely
to ftrengthen Sufpicion, not admiffible. § 5.
Inftances. - - 57

What Certainty fufficient in laying and proving
‘Words and Writings. § 58. The Subftance fof-
ficient unlefs the Tenor be laid. #. Copies, where
admiffible and how proved. . Surplufage may
be rcje&ed. - - - § 5.

v. Certainty as to Time.

Time and Place not material to be ftricly proved as

latd. - - - - § Go.
vi. Certainty as to Place.

Not neceflary to be ftri¢tly proved as laid. $60. But
fome Overt At to be laid and proved in County
where trial had. § 1. "What fufficient Proof in
that Refpeét. #. After {uch Evidence Overt
AQs in other Counties admiffible to prove Overt
Ads laid. #5. Though all the Overt Al be Lid
in the fame County. - - § 61.

vil. Aecomplices and Receivers, bow to be chorged. § 62,

Accomplices to be charged as Principals. § 62. Re-

ceivers chargeable fpecially with the Receipt. § 62,

2. Witneffes ; Twwo neceffary to prove Treafon in

general. - - ~ §63.

1. In what Treafons.

High Treafon, Petty Treafon, and Mifprifion of
Treafon, by ftat. 1 Ed. 6. ¢. 12. §63. The fame
by ftat. 5 & 6 Ed. 6. c. 11. unlefs Party arraigned
confefs. /5. DBy ftat. 1 & 2 Ph. & M. c. 10. Trial
forTreafons to be according to Common Law. § 63.
By ftat. 1 & z Ph. & M. c. 11. Treafons in im-
pairing or counterfeiting current Coin to be in-
difted and tried as before 1 Ed. 6. /2. By flat,
7 W. 3. ¢. 3. Treafons corrupting the Blood, and
‘Mifprilions of fuch, to be proved by two Witnefles,

PO Y
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unlels the Party arraigned, in open Court, confefs

the fame. § 63. At Common Law one Witnefs

fufficient. § 64. By the faid Statutes two neceffary

in all Treafons except thofe relating to the Coin

(as well created by Statutes {ubfequent as prior)

and Seals, and Sign Manual, and alfo except the

particular Treafons againft the Life or Perfon of

the King included in the flat. 42 Geo. 3. €. 93. § 04+

2. Lo Witneffes are neceffary before the Grand Jury as

avell ar on the Trialin Court. - - § 64.

3. To what Falls. - - - § 65

One Witnefs to one Overt A&, and another to an-

other Overt A& of the fame Species of Treafon,

fufficient. §65. Though indifferent Counties. §65.

Collateral Falts proveable by one Witnels. §65.
Inftances. ié.

3. Confeffion.

What kind excludes the Neceffity of proving the Treafon
by two Witneffes. § 66. Confefion or Plea of
Guilty upon Arraignment in open Court. . Va-
riety of Opinions whether other Evidence of Con-
feffion be fufficient per fe to convict : Semble it is
if proved by two Witneffes. - § 66

Standing Mute.

Amounts to 2 Conviction. - - §67.
Excluded Benefits of ftat. 7 W. 3. ¢.3.  ~  §67.

Clergy.
None allowed in Treafon, ecither by Exception in ftat.
de clero, or by pofitive Enaétment. - § 68,
' Outlawry. |

By ftat. 5 & 6 Ed. 6. c. 11. {. 7. Outlawry of Perfons |

beyond Sea for Treafon, valid. § 69. Provifo, faving
Benefit of Trial to fuch as furrender to the Chief
Juftice of England, &c. within a Year after. i
Perfons in cuftody have the Benefit of fuch Provifo.
ib. Benefits of Trial, according to flat. 7 W. 3.
€. 3., faved to fuch Perfons by £. 3. of that ftatute. §6o.

Judg-
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Judgment,
Y. What in High Treafin. - - § 70
For Meu. § 70. For Women. i,
Difference in Trealons touching the Coin. $ 7o,
2. Confequences of Fudgment and Attainder. 70.
1. Corruption of Blood, 2. Lofs of Dower. 3. Fora
feitare to the King. 4. Execation. § 70,

No Forfeiture without Attainder, except on Record

made by C. J. on View of Body of one killed in
Rebellion, - - - §70

OF High Treafin, and other incidental Opfences
immediately againft the Allegiance due to the
Kfﬂg.

IGH treafon, which by the very term denotes treachery

or breach of faith, is a violation of the allegiance
which is due from the fubject to the king, as fovereign lord
and fapreme magiltrate of the flate, It is, as Lord Hale
Iﬂys, the greateft crime againit faith, duty, and human
{ociety, and btings with it the molR fatal dangers to the
government, peace, and happinefs of the nation. The Tife
of the king, who is the head of the body politic; and the
cement of the focial boud, cannot, in the ordinary courfe
of things, be taken away by tresfonable prattices without
involving the whole nation in blood and coafiifion; and
confequently every firoke levelled at his perfon is levelled at
the pablic tranquillity. This offence, therefore, which in-
¢ludes felony, i3 the higheft known to the law, and fubje@ts
offenders to the preateft ignominy and puniftiment. Tt is
diftinguithabie from fedition, which is now underftood ina
mote general fenfey and extends to other offences, not capi.
tal; of like tendericy, but without any actual defign againft
the king in contemplation; fuch as Ccontemnpts of the king
aiid his government, riotous affemblies for political purpodes;
#nd the like: and therefore a charge of exciting fedition, or
doing any thing feditioufly, does not amount to a charge of
bigh treafons  But all fuch contempts, though rot amounts

ing
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ing to high treafon, a5 not being connefted with any a&tual
defign on foot againft the fafety of the king, are yet highly
criminal, and punifhable with fine, imprifonment, and fome-
times with the pillory. Some of thefc offences I fi1all have
occafion to conlider in treating of libels, others will be
mentioned incidentally in the courfe of the prefent inquiry.
In general, it is fufcient 10 obferve, that all con.
temptuous, indecent, or maiicious obfervations upen his
petfon or government, whether by writing or {peaking, or
by tokens, calculated to lefien him in the efleem of his

- fubjells, or weaken his government, or to raife jealoulies

of him among(t the people, will fall under the notion of
feditious alls, as well as all diret or indire@ acls or threats

" calenlated to overawe his mezfures or difturb the courfe of
his government, not amounting to cvert alts of high trea.
fon, or otherwifc punifhable by particular Ratutes. A fe-
cond offence of this fort was, by a latz temporary act,
36 Geo. 3. e. 7. f. 2:, made punithable with teanlportation ;
but that is now fpent.

There are hefides fome other offences which, though not
amounting to high treafon, yet being direét violations of the
daty which the fubject owes immediately to his fovereign,
have been made capital or fimple felonies, or fubjected to
the penalties of a pratmunire, according to their feveral
degreea, Thele I thall have occafiont to mention, as they
otcur in conlidération of the principal fubjeét with which
‘they are conneélted, and which feems properly divifible into
the four following heads of inquiry ;

What is Allegiance,

From shom it is required.

. To whom it is due, :

What are the Breaches of it which amount to Hizh
Trealon or other lefs Ofence.

D

Y. What is Allegiance.

Allegiance i3 that obedience and fidelity which every per-

- fon, under the proteion of the laws and government, owes,
in return for that proteftion, to the perfen of the king, as
the fupreme head of the ftate, and difpenfer of thofe laws

E - and
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and that government. It is the tie which binds every {ub.
ject to be true and faithful to his {overeign liege lord the
king, and truth and faith to bear of life and limb and
carthly honour; and not to know or hear of any ill intended
him without defending Lim therefrom. ‘Chis duty of alle-
giance alfo binds ail perfons to ferve the king faithfully and
diligently in their {everal ftations; to 2(Lft him with their
advice when called upon; and to ferve him in their perfons,
if able, in defence of the realm again@t rebels and foreign
invaders: and they are indiékable as for a high mifdemeanor
for the wilful negled or refufz} of any of thefe their bounden
duties. The fame duty binds every fubje&t beyond fea to
return upon the king’s letters for that purpofe, or to refrain
from going abroad, upen the king’s pleafure fo expreffed
either by the writ of ne exeat vegnum, or under the great
or privy feal or fignet, or by proclamation; for the con-
tempt of which he is indiCtable at common law, and his
lands may be feized till his return.  And inafmuch as the
duties and obligations of the king towards his fubjects
arife from the moment that he is invefted with the regal
chara&er, and antecedent to his coronation oath, which is
only a more folemn recognition of thofe inherent obliga-
tionss fo there is an original, implicd, and virtual allegiance
which the fubje€t owes to the fovercign antecedent to any
exprefs cath or engagement to that effeél; for the breach
of which, at an age of difcretion, he is amenable to juftice.

Allegiance is diftinguifhed into matural and locol, which leads
to the fecond head of inquiry.

2. From whom Allegiance is required.

Natural allegiance is that which is due from every man
who is born a member of the fociety. His birth in the ftate
entitles him to peculiar privileges, which are, with great
propriety, called his birth-right; and this being indefeafible
the allegiance 21ifing out of it is equally unalienable : it ig
due from him at all times and in all places. Hence the
maximi pemo potelt exuere patriam. It is not in the power
of any fubjeét to fhake off his allegiance, or transfer it to
any foreign prince: nor can any foreign prince, by employ-
ing a Britith fubjett, diflulve the bond of allcgiance between
that fubje@t und the crown. Dr. Storie, an Englithman,

having
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having pafled into Spain, and there fworn allcgiance to that
trown, afterwards returned to England in the charaGer of a
public minifter from the Spanith King; and entering into

- treafonable pradlices againft Queen Elizabeth, was con-

demned and executed for high treafon. In Townler's cafe
his counfel offered to fhew chat 2t the time of the rebellion,
in which he bore a part; he was in the fervice and pay cf
the French King; and fo entitled, a5 they infilted, to the be-
neht of che cartel for the exchange of priluners: But the
court declared that {uch proof was inadmiffible, In truth

- it was, if poffible, a great aggravation of his offence. They

farther infifted on what was improperly called the Capitulas
tion at the furrender of Carlifle to the king’s forces. In

 this alfo the court sver-niled them; it being no fort of de-

fence in a court of law: though to prevent mifconftruction
it was proved that the rebels were exprefaly referved to be
teait with according to the king’s pleafure. The fame
dottrine prevailed in the cafe of fneas Macdonald, who,
though a native of Great Britain; had refided and been edi-

‘cated in France from his early infancy, zad a@led in the

rebetlion of p745, under a commiffion from the Freach
King. The hardihip of his cale was much prefled; but the
court faid, that it could tiot be doubted biit that it amounted
to high treafon.  Lotd C. J. Lee; in dire&ing the jury, told
them, that as to the queftion, Whether or not the prifouer
were a native of Great Britain? the prefumption in all fuch
cafes was againft the prifoner; and that whete he put his
defence on that iffue, the proof of his birth out of the king’s
dominions lay upon him.

The rights of natural born fubjeéls are extended by the
ftat. 4 Geo. 2. ¢. 21. to children born out of the k'ing'a

- allegiance of natural born fathers; znd by the ftax 13 G, 34,
. 21. to the children of fuch children.

Allegiance is due as well from the hufband of a queen
reguant to her as from a queen confort to the king.

‘Tt is a high conterrpt at common law to tefufe taking the
oath of allegianice, which alf laymen above the age of 12
years ave bound to take at the torn or court leet.

By Bat. « W. & M. c. 8. f. 3. Archbifliops, bifhops, and -

all perfons of or above the degree of a baron; are required
Ez

to_
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to take the oaths of allegiance und {upremacy, and make the
declaration againil tranf{ubftantiation, at the times and places
mentioned. And for omiffion or refulal thereck, thefe, and
all perfons taking any office, ecclefiaflical or civil, are fub-
jected to the fame pemalties, forfeitnres, and difabilities, as
they were befere the adt, (by ftat. 1 Eliz. ¢. v and 3 Jac. 1~
€. 4. amounting in fome cafes to prmunire, in others to
forleiture of the office and difability to Lold ary); and by
f. 9. all other perfons, other than thofe fpecifically men-
tioned, refufing the faid oaths of allegiance and fupremacy,
on tender to them by proper magiftrares, fhall be eommitted
by fuch magiftrates for three months, unlefs they pay fuch
fum, not exceeding 405., as fhall be required by the fame:
and if they sefufe again at the end of three months, they
fhall be imprifoned fix months, or pay a fum not above 10l.
or under 5., and alfo find (ureties for their good behaviour
and appearance at the next aflizes ; where, if they refule the
fsid oath, they fhali be incapable of any effice, and continue
bound to their good behaviour until they take the oaths.
The oaths are aifo reguired to be taken by laad and fea
oflicers, on pain of difability to Lold their employments.

By the ftat, 10 Car. 2. ft. 2. c. 1. No peer or member of
the Houfe of Pecrs fhall vote or make his proxy, or it there
dariog any debate, and no member of the Houfe of Com-
mons fliall vote or fit there during any debate, aftcr the
fpeaker is chofen, until fuch peer or member fhall take the
oaths of allegiauce and fupremacy, and make the declaration
againlt popery in the manner before defcribed, under the
penalties there mentioned,

And by various aés perfons entering upon certain offices
or public trufis are réquired, under high pains and penalties,
to take the faid oaths.

Local allegitrice is that which is due from a forcigner
during his refidence here; and is founded in the protettion
he enjoys for his own perfen, his family, and effedls, during
the time of that refidence. This allegiance ceafes whenever
he withdraws with bis family and effe@s; for his temporary
proteétion being then 2¢ an end, the duty arifing from it
alfo determines.  But if he enly go abroad himfelf, leaving
his fimily and effeéts here uvnder the fame protection, the

duty

Of High Treafon. 53

duty {till continues; and if he commit treafon, he may be Ch.IL §4.

punifhed as a traitor : and this whether his own {overeign be T/ Alame.

at enmity or at peace with ours. “Therefore if he aid even

his own countrymen in 2&s or purpofes of hoflility, while gd;“}o:fcvs:ag&'
.B. july 1781,

he is vefident hire, he may be dealt with in the fame manper, 3+ F-

The above rule was laid down by all the judges affembled, Fos. 135

at the queen’s command, on the 12th Jancary 1707. It

has indeed been obferved, that the judges, iu that refolutiorn,

- laid confiderable ftrefs on the queen’s declaration of war

azainlt France and Spain, in which the exprefsiy took under

. her protetion the perfons and eftates of the {ubjcéls of thofe

crowns refiding here and demeaning themfelves dutifully,
and. not correlponding with the enemy: for by that declara~

* tion, fay they, thofe aliens were put upon the foot of aliens

coming here by licence or fafe conduél, and were enabled

to acquire chattels, and maintain altions for the recovery (Wellsv. Wi'w
and protetion cf their perfonal rights as fully as aliens amy. I;lr?;{a?;_k;}f}
Yet I cannot think that this circumftance effentizlly altered

the cafe; for the mere faét of being domiciled Lere does in

itfelfimply an allegiance and an engagement to be true and

faithful to the government by which fuch domicile is pro-

teCled; and at any rate that che party fhall not take advan-

tage of this indulgence to-prejudice the ftate more eafily and

effetually, This larter I take to be the true ground upot

which an alien enemy, domiciled in this country, may, in

found reafon and jultice, be dealt with as a traitor for aiding

or advifing his own countrymen in afts of hoftility. The Swecbop. of ger-
cale of an ambailador reliding here is not meant to be in- {’v:;ﬁ:g:rzm
cluded in the foregoing obfervations : the exception, if any,

is grounded on principles of policy and not ofjuﬂice‘. But po.Herite's cate,

an alien enemy, not domiciled here, taken in avowed hof- 3iot i1
1 Hale, 590 ¢4

- tilities againt the king or his government is no traitor, +co. 5. b,

h hl d wi i . L W ; _.Dalis,ng
shough leagued with rebels; for he violates no truft or alie 1 Hak ch. 17.

: gimcc. I 6.

GCn the trial of {everal quakers for their third offence upon Kei 33,
the ftat. 16 Car. 2. 2n alt for {upprefling feditious conventi-
cles, one of them pleaded that he was an alien born in France,
aird (o not within the penalty of the a&t; which is levelled

againft every perfony &c: ¢ being a fubjedd of this realtn *

but this was over-ruled, becaufe as long as he lived here
uader the king’s proteéiion, he is a fulye? of the realm, and
E3z punifhable.
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punifliable for tranfgreffing its laws: but it was admitted,
that if the ftatute had faid, being a natural born fubjedt, &e.
it would not have cxtended to him.

3. To whom Allegiance is due.

A pringe or princefs fucceeding to the crown by defcent
or by the previous defignation of parliament, is, from the
moment their title accrues, a king to all intents and purpofes
within the flatate of trealuns (35 Ed. 3. ft. g2. after-
menticned) antecedent to the coronation, which does not
confer bat pre~-fuppofes a right, But a titular king, as the
hufband of a queen regnant, is clearly not within that law,
but does himfelf owe allegiance to the queco.

It is alflo agreed that a king de fafto, in the full and fole
pofleilion of the crown, is 2 king within the fame {tatute
of Edward 3.5 and that any other perfon out of poffeffion
is no fuch king, be his pretenfions what they may. Mr.
Juttice Blackfione, indeed, feems to infinuate, that ¢« the
pofleflion of the crown™ is a term of 100 loofe and indiftiné
a figmfication; bur Huwkins refers it to the king in whofe
name the lawsare adminiftered, by virtue of which, liberty,
life, property, and afl other advantages of government arg
fecured to the fubject; which is, in truth, the legitimate and
folid foundation of allegiance. A poficflion of this fort
does at lealt imply a general acquiefcence on the part of the
nation, and rot a mere forcibic poffiffion of the external
{ymbols of royaity, flagrante bello, But when Sir Henry Vane,
to an inditment for levying war againft King Ch. 2., jufti-
fied that all that he had done was hy anthority of parliament,
and that the king was then out of pofleffion of the kingdom,
and the parliament the only power regnant; it was refolved,
that though King Charles 2d. was in fa& kept from the
cxercife of his royal authority by rebels, yet he was king
both de falto and de jure, and that all the afls done to
keep him out were high treafon. The latter part of this
vefolution furnifhes the true ground of the judgment. Sir
H. Vane was altively inftrumental in- preventing the king
from afluming his authority. But it is a mifapplication of
terms to fay that that prince was king de falto before the
period of the reftoration, Shortiy after the flat. 13 Car. 2

ft. z.

- e e b et
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&t. 2. . 1. was paffed, declaring it a pramunire for any Cb.Ii §.
perfon to aflert malicioufly and advifedly, by {peaking or Local diiegiance.
writing, that both or either houfle of parliament have a ~
legiflative authority without the king, It is indeed happy

for thole who live in the prefent times, under a known

order of regal fucceflion, fettled by the controlling autho-

rity of parliament, which has put all thefe queftions out of

countenance. Dy the ftat. 1 W, & M. fl. 2. c. 2. every

erfon holding communpion with the church of Rome, or
profeling popery, or marrying a papilt, is thereby difubled
from inheriting or poflefling the crown of this realm: and
in all {uch cafes the fubjeéis are abfolved from their alle-
giance. And by the adt of {ettlement the crown is limited
to the heirs of che body of the Princefs Sophia, Lleftrefs
and Duchefs Dowager of Hanover, being . proteftants.
Thefe acts have been followed by others tending to fecure
this fucceffion, which will be noticad in their place,

I now proceed to confuler

4. What A&s 1n Breach of Allegiance amount 1o
High Treafon or other lefs Offence ;

which will lead me to the confideration of the feveral afls
of parliamest declaratory or ena@live of high treafon, or
other offences of the fame nature,

‘The feft and principal of thefeis the fat. 25 Ed. 3. ft. 2,

‘¢, 2., emphatically called the Statute of Treafons, becaufe

it reduced and fettled all treafons which were before very

indefinite, and often ftretched by arbitrary conftru&ions, to

certain fpecific heads therein declared. This ftatute being
the flandard of high treafon, I will begin by fetting it out
at large:—Tt is thereby declared to be high treafon,

“ Wheo a man doth compafs or imagine the death of our
ford the king, or of our lady his queen, or of their eldeit
fon and heir; or if a man do violate the king’s companion,
or the king’s eldeft daughter unmarried, or the wife of the
king’s eldeft fon and heir; or if a man do levy war againit
our lord the king in his realm ; or be adherent to the kin s
enemies in his realm, giving to them aid and comfort in
the realm or elfewhere; and thereof be proveably (i. . upon
{ufficient proof) attainted of open deed by the people of
their coadition; 2and if a man counterfeit the King’s great or

Egs . privy

T W s M. it 2.
ez i g
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from paffefing sbe
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privy {zal, or his money ; and if a man bring falfe money
into this realm, counterfeit to the money of England, as
the money called Lufhburgh, or other Like to the faid mon=y
of England, knowing the money to be falfe, to merchandize
or make payment, in deceit of our lord the king and his
people; and if a man flay the chancellor, treafurer, or the
king's juftices of the one bench or the other, juftices in eyre,
or juflices of ailize, and all other juftices zalligned to hear
and determine, being in their places doing their offices.”

The ftatute afterwards proceeds to give this fzlutary
caution, * That becanfe many other like cafes of treafon
may happen in time to come, which a man cannot think
nor declare at this prefeat time, it is accorded, that if any
other cafe {uppofed trealon, which is not above fpecified,
doth happen before any juﬂ:iées, the jnitices fhall tan")lr with-
out any going to judgment of the treafon till the caule be
fhewed and deciared before the king and his parliament,
whether it cughbt to be judged treafon or other felony.”

This {tatute was re-enforced and again made the only
ftandard of treafon by the flat. 1 Mar. ft, 1. ¢. 1., which
abrogated all intermediate alls creating new treafons er
mifprifions of treafon: fince which time, however, other
treafons have been added by various flatutes; of thefe it is
only neceflary to {et forth the laft in this place, referving
the reft for incidental mention, as the {ubject matters of
them occur.

By ftat. 36 Geo, 3. ¢. 7. “ If any perfon, after the palling
of this afl, during the natural life of the king, and untii the
end of the next feflion of parliament afrer a demife of the
crown, fhall, within the realm or without, compafs, ima-
gine, invent, devile, or intend death or deftruétion, or any
bodily harm tending to death or deftrufltion, maim or
wonadirg, imprifonment or reftraint, of the perfon of the
king, his heirs or fuccefiors, or to deprive or depofe him or
them from the ftyle, honour, or kingly name of the impe-
fial crown of this realm, or of any other of his majelty’s
dominions or countries; or to levy war againft his majefty,
his heirs or fucceflors within this realm, in order by force or
conftraint to compel him or them to change his or their mea«
fures or counfels, or in order to put any force or conftraint
wpon, or to intimidate oF oysrawe, both or either houfes of

patliament;
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parliament; or to move or ftir any foreigner or firanger
with force to invade this realm, or any other his majefty’s
dominions, or countries, under the obeifance. of his majeity,
his heirs and fucceffors; and fuch compaffings, imagina-
tions, inventions, devices, or intentions; .or any of thems
fhall exprefs, utter, or declare, by publithing any printing
or writing, or by any overt aét or deed; being legally con-
vidked thereof, upon the oaths of two lawful and credible
witnefles, upon trial, or othérwife convifted or attainted
by due courfe of law, then every fuch offender fhall be
deemed, declared, and adjudged to be a traitor.,” By L. 3.
the benefit of the aélsof the 7 W. 3. c. 3. and 7 Ann. €. 11,
as to the trial is referved.

By the a& of uuion with Scotland, high treafon or mif-
prifion of treafon in England, and noue elfe, thall be high
treafon or mifprifion of treafon in Scotland. Such a pro~
vifion was not neceflary in the cafe of Ireland, which had
the fame general laws as Great Britain before its union
with it; and therefore the 8th article of the union with

Ireland only pravides that all the laws ia force, at the time

of the union, in either country refpectively fhall remain,
vnlefs afteraards altered.

Keeping the leading ftatute of the 25 Ed. 3. principally
in view, that and the relt furnifh altogether the following

diltin@® heéads of offcnce :

1. The Compaffing er imagining the Death of the King.

2. Compaffing or imagining the Death of the Queen, or the
eldeft Son and Heir of the King and Byeen.

3. Vielating the King’s Wife, or eldefp Daugbier unmarried,
on the Wife of bir eldeft Son and Heir.

4 Levying War againfl the King in bis Realm.

Adbering to the King's Enemies.

[dnd berein of the inferior Ofence of enliffing inte
Joreign  Service, done withaut any treafonable
Defign.]

. Counterfeiting the King's Seals.
Killing his Qfficers.
Coneerning rhe Coin,
Concerning Papifls and the King's Supremacy.
0. Concerning the Succeffion 1o the Crown.
5 - 1 S
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11, Seducing or atiempting to feduce others from their Alle-
gl'ﬂ'”ff-

(90 thefe I fhali add, as an Offence of an analogous
Nature]
32, Defertion from the King’s Forces.

L. The firft kind of high treafon declared by the &. 25 Ed. 3. is

“ Where a Man doth compafs or imagine the Death
qf our Lord the King.”

In this fpecies of treafon the old rule, which prevailed
in all cafes of homicide, quod voluntas reputabatur pro
fatto, applies in its full extent. A mere imagination of
the heart, if any open or. overt alt be done towards
effcdlnating the defign, (without which it cannot poflibly
fall under any judicial cognizance,) is deemed the fame
degree of puilt as if carried into aftual exccution. But
Rill the compafling and imagining the death is the fubftan-
tive treafon; and the indi€tment muft charge in the ftrict
words of the ftatute, that the defendant did traiteroufly
compafs and tmagine, (e, and then charge the feveral overt
alts as the means and evidence by which the traiterous
intention was manifefied,

It remains then to be (hewn what are fufficient overt aéls
or legal evidence of fuch an intention. The firft {et of
alts is where the king's life is immediately 2imed at. In
the cafe of the regicides the beheading of King Charles 1,
was laid as an overt adk of compaffing his death; and the
perfon fuppoled to have given the firoke was convi@ted on
the {fame indi€tment. Though if 2 man fhould, by mere
mifchance or withqut any evil defign, involuntarily hurt or
even kill the king, it would not be treafori : as when Walter
Tyrrel, aiming at a deer, killed William Rufus by the
glancing of the arrow from a tree.

So ¢he providing weapons, ammunition, or any other
means of accomplithing or procuring his death, ir order to
effeCtuate that intent, or the fepding letters, or affembling
for that purpofe, is evidence of high treafon ander this
branch of the ftatute.

Saik. 631.

A bare confulting with others how to kill the king,
though notling elfe be dene, and though the cen{pirators

da

OF High Treafon.

slo not then determine upon any fcheme for that purpofe, or
do not agree in their refolution, is an overt 2t of the fame
ireafon. 1If a perfon be prefent at only one fuch confult-
ation and conceal it, having had a previous knowledge of the
defgn of the meeting, it is evidence to be left to a jury of
his affent to the defign, though he neither did nor {aid any
thing at {uch conlultatien: but if he had no fuch previous
knowledge, as if he fell into the company by accident or upon
fome iudifferent occafion, a hare concealment without an
exprefs affent is only milprifion of treafon. But if he be
prefent at more than one {uch confuliation, and do not
diffent or make a difcovery, it is flrong evidence of affent.
And an affznt to any overtures for that purpofe is a plain
overt aét of compafling the king’s death, in like manner as
any advice, perfuafion, or command, to incite, encourage,
or procure others to make an attempt againft bis perfon.

59
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The next head of overt alls of the fame fpecies of treafon
relates to depofing or taking poflethon of the king's perfon,

- which the common experience of all times and nations has

fhewn to be the moft probable prelude to bLisdeath. And
therefore it is laid down by our writers that the conftruc.
tion of this fpecies of trealon extends to every wilful and
deliberate alt or attempt whereby the king’s perfon may
probably be endangered, or fuch as cannot be executed
without the apparent peril thereof, Accordingly, entering
into meafures for depefing or imprifoning him, or for
forcibly taking his perfon into the power of the confpirators,
or to compel him by force to yield to certain demands, or
to remove evil counfeilors, and all {uch other like notorious
adts done or confpired to be done againit his perfon orregal
povernment, may be alleged as overt adts of compalfing his
death: they have a manifeft tendency to that fatal iflue.
The Eatl of Effex intending to go to the court, where the
queen was, and take her into his power, and to remove fome
of her counncil, and haying for thatend aflembled a multitude

of people, it was deemed an overt adt of compaffing the

queen’s deaths although, as the cafe is reported in Moor,
Lie did not intend any corporal hurt to her.  And this being
rebeilion in Effex, the adherence of the Eatl of Southampton
to him in that a@t was alfo adjudged treafon; though the

latter
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latter did mot know of any other purpofe than a piivate
quarrel which Effex had with fome of the queen’s fervants.
So it is fuid that thofe alfo were traitors who went with
Effex to Loadon, whether or not they knew of hie intent,
and though they departed upon the proclamation.

The inditment in the cales of Hardy, Horne Tooke, and .

others, charged as overt aés of compafling the king’s death;
that the feveral prifoners, together with others, coufpired
to procure a convention to be aflembled, with intent that
the perfors affembled thereat thould, withour the anthority
of parliament, {ubvert and alter the legiflature and govern-
ment of the country, and depofe the king. That the con-
fpirators wrote and publifhed pamphlets, letters, refolutions,
and addrefles, contzining incitements to induce the king's
fubjels to fend delegates to conftitute fuch convention.
That they met and confulted concerning the affembling of
fuch convention, and the means by which the king’s fub-
je€ks might be induced to fend delegates to conllitute the
fame, That they caufed arms and other weapons to be
provided for the purpofe of arming the king’s fubjedls, to
the intent that they might oppofe the king in the due exer-
cife of his lawful power acd authority in the execution of
the laws, and might fubvert and alter, without, and in
defiance of the suthority, and againlt the will of the para
liament, the legiflature and government, and depofe and
affilt in depofing the king. The Lord C. J- Eyre, in fum-
ming up to the jury on. Tooke’s trial, faid, that it could
not be denied that he who meant to depofe the king
compailed and imagined his death. It was a prefump-
tion .of fadl, arifing from fAnding an intention to depofe,
fo undeniable, that the law bad adopted it and made it.a
prefumption of law. It had been fo fettled for centu-
vies. That if the prifoner had been concerned in a plan to
eftablifh a convention to ufurp the pawers of government
and depole the king, it did not fignify to what extent the
powers of government were to bs ufurped.  All the
danger to the perfon of the king would follow, he being
bound to fupport the government and refift the ulurpation
at all hazards. That there was a great diftinction. between
a refiftance to the execution of the faws and an afflumption
of the powers of government. The materizl confider~

atidn,
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2tion, therefore, for the jury was, for what purpofe the L jr;I §s.
convention was to be holden, in the defign of calling which g, ﬁrg ‘fgm,;,

the prifoner had participated ; and that wis a mateer of fall.
That the avowed intention of it being to obtain a reform in
the reprefentation of the commons® houfe of pariiament, it

1ay upon the profecutor to prove that that was not fo; and

the profecutor had undertaken to prove that that was a mere
pretext, and that the real objet and tendency of it was that
charged in the indi€ment, which was for the jury to deter-
mine.

Several publications having been given ‘in evidence
on the trial, on the part of the crown, containing republican
dodirines and opinions, which had becn patronifed, and the
diftribution of them promoted, by the prifoners, during the
ptriod alhgned in. the indi@ment for the exiftence of the
confpiracy ; and fuch evidence having been relied on, to
fhew that the notion of a reform in parliament, which the
priloners were expeted to fet up in their defence, was a
mere pretext to cover a revolution of the government and a

. depofition of the king: to rebut fuch conclufions.on the

part of the prifoner, Mr. Tooke, a book written by him,
intided a letter to Mr. Dunning (the late Lord Afhburton,}
on the fubject of parliamentary reform, and expreflive of his
veneration for the king 2nd conflitution, was offered in evi-
dence. To this the Attorney-general objected 3 contending

-that what the prifonér hiad written, faid, or publithed, at

any time antecedent to the period of the confpiracy with
which he was charged, was not evidence. That the book
had no relation to the particalar tranfation : and as well
might any writer on the crown law give in evidence that he
had written againft robbery, if he were indicted for thae
crime : and that whatever the prifoner’s opinions were then,

be might have afterwards altered them. The counfel for .

the prifoner infifted on its being evidence to thew the mind
of the prifoner, and that he could not have in view what
was imputed to him by the indi¢tment. That, as a book

. written by him in favour of a republic would be evidence

agaidft him, this mull ¢ converfo be evidence for him, That
in cafc of murder it was competent to prove the defendant a
man of humanity, and in crimes of anether fort to prove him
a man of a chafte and virtuous life. That in Lord Ruflei¥s
cafe, Dr, Tillotion gave evideoce of Ius menl and religioua

habirs.

8. C.
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habits. Lord C. F. Fyre faid, he doubted if the book couid
be received in evidence on the ground of general charaéter ;
that it was a particular 2ék; and it was not comretent in
giving evidence of charaéler to prove particular inftances,
but only the general refult of them ; fuch as had been given
in evidence in Hardy’s cafe, of loyalty and attachment to
the king. That the queftion was not whether this book had
2-reference to the confpiracy charged, bat whether it had
not reference to the proef given in {upport of the charge;
and he thought it evidence to rebut the idea that the reforer
of parliament was a pretence made by the prifoner, and that
his real objeét was to overturn the government. The book
was accordingly received in evidence by the conrt. It was
printed in 1782'; and refuted the idea that every man wag
entitled to an equal fhare in the government of the country;
and was in commendation of the regal and ariftocratic party
of the conftitution.

By the ftat. 36 G. 3. ¢. 7. before meationed, the com-
pafing to levy war aguinft the king, in order to put any
force or conftraint upon, or to intimidate or overawe - both
or either hotife of parliament, i3 made 3 fubftantive treafon
during the king’s life.

An offence, though it fall under one branch of the ftat.
of Ed. 3. as a fpecific treafon, may alfo come within the
conftruction and be deemed an overt ad of another; though
Lord Coke thought otherwife. Thus the levying war againit

the king may be laid asan overt act of compafling his death;

and fo is 2 treafonable correfpondence with the enemy; or
raifing troops for his fervice ; though fuch a&s more natu-
rally fall within the claufe of adhering to the king’s enemies,
But further, the bare confulting or confpiring to levy war,
though not within the latter branch at all, isan overt a& of
compafling the king’s death; for fuch alts have a tendencyy
though not {o immediate, to the fame end. Lord Hale in-
deed in his fummary, fpeaking of this head of treafon, fays,
« confpiring to levy war is no overt aél, umlefs levied, be+
caufe it rclates to a diftin& treafon.” This doflrine i
true, if confined to 2 conftructive levying of war, fuch zs
to pull down inclofures, to lower the markets, or the like
but the reafon affigned is a bad one; for the Jevying war
againft the king is not in all cafes a diftiné& treafon. If a
war be levied againft his perfon; it will equally fall wittlLif:

in
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this branch of treafon as an overt a&t of compaffing his death,
And Lord Hale himfelf appears to have altered his opinion.
The fame diftin@ion appears to have been taken by Lord
Holt in Sir John Friend’s cafe, which he faid had been holden
to be Iaw at all times; that, if the defign be to kill, depofe,
or imprifon the king, and as the means to effeét this the
confpirators agree to levy war, this is treafon, though mo
war be levied ; for the confultation for any fuch purpofe is
an overt act proving the compaffing the king’s death. But,
under the 2t of the 36 Geo. 3., the mere compafling to levy
war, in order to conftrain the king, is a {ubftantive treafon.
So the entering into meafares, in eoncert with foreigners
and others, for invading the kingdom, a treafon of fignat
enormity ; or going into a foreign country, or even pur-
poling to go there fo that end, and taking any fteps in order
thereto, will fall under the {ame conftruftion. And, in-
deed, unlefs the powers{o incited happen then to be atually
at war with us, the offence will not fall within any other
branch of the ftatute of treafons than that of compaffing the

‘king’s death; though this is alfo provided for by the fat.

36 Geo. 3. during the king’s life. For by that a&t the com-
paffing, &c. % to move or ftir any foreigner or firanger with
forez 1o invade this realm, orany other his majefty’s domi-
nions or countries under his obeifance, is made a fubftantive
treafon.” Lord Prefton, with fome others, were indilted
‘upon this branch of the ftatute of Ed. 3., as well as on that
of adhering to the king’s enemics; and the compofing,
procuring, and fecreting treafonable papers; and taking
boat, in order to go on board the veffel which was to carry
them to France; and carrying the papers with them, in
order to be ufed there for the treafonable purpofes charged
in the indi¢%tment, were proved as overt adls of both fpecies
of treafon, The like coumfe was taken in Stone’s cale upon
a trial at bar.

Lord Hale, {peaking of a conftrullive levying of war,

. fays, that fuch may in procefls of time rife into a dire&t war

againft the king; as if the king fend his forces to {upprefs
them, and they fight the king’s forces; and then it may be
an overt a&k to prove the compalfling of the king’s death.

I do not know that this point, that a mere conflrnive
levying of war is evidence of compailing the king’s death,
has ¢ver come dire@ly in judgment. It was net fo confi-

derzd
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dered by any of the judges in Cotton’s cafe; and the point
could not arife on the trials of Damaree and Purchafe, who
were feverally convitted upon a conftrutive charge of levy-
ing war only; there being no cosnt for cempailing the
queen’s death. It muft, however, be admitted, that the
obje&t of a great rio: or infurredtion, comparatively trivial
in its origin, may fo far vary by its fuceefs, continuance,
or other circumftances, as to-affume 2 decided tone of re-
fiftance to the perfon of the king and his government, and
fo become an overt act of compalfing his death. For it is
a kind of natural or neceflary confequence, Lord Hale ob-
ferves, that he who attempts to fubdue the king cannot
intend lefs than his death; and fuch, he adds, has always
been the miferable confequence of fuch 2 conqueft.

IL It is further declared to be high treafon by ftat.
25 Ed. 3.

“ When a Man doth compafs or imagine the Death
of our Lady, bis (the King's) Queen, or of their
eldefl Son and Heir”

“ The queen” means the queen confort or wife of the king,
and extends to a wife de facto during the coverture, and until
a divorce. DBut alter 2 divorce, theugh it be only a menfz et
thoro, {he is not within the ftatute ; aithough Lord Hale does
not extend the exclufion further than a divorce a vinculo
matrimonii. But certainly 2 queen dowager, namely, a queen
after the death of her hulband, is not within the aét.

 Their eldeft fon and heir” extends to a fecond born
fon, after the death of the elder; and the like of the reft 4
and notwithftanding the king fliould have married a fecond
wifey and fo the fon thould not be thsir eldeft fon, but only
the king’s fon. In like manuerthe eldeft fon of a queerl
regnant is within the a&t.  Lord Hale allo inclines to think
that the defeription may extend to a grandfon (being heir
apparent after the death of his father), though he concludes
thiat it is moft fit to be fitft decided by parliament, accord-
ing to the caution given in the flatute of the 25 Ed. 3. Bat
a collatefal heir apparent is certainly not within the a&t; nor
an cldeft danghter and heir apparent ; becaufe 2 fon may be
botn after; and temporary provifions have been made by
the legiflature in fuch cafes. _

As
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As to what fhall be faid to be an overt a&l of compalling  €h. 1L §1a,
. : Compaffing, &

their death ; it muft be fuch as fhews an unlawful intent the  Sdneen’s o
againft their perfoms, and not merely againdt their fate and Frisc's Death.
dignity. Therefore much of what has been already faid

87y . What o Com=
concerring overt adls of compafling the death of the k‘f‘g’ pafing.
which are fpecifically appropriate to him and his fovereign g::;_erl;.m-
power and royal dignity, does not apply to the queen or
prince. - Thus 2 compafling to imprifon or otherwife punifh
them by due courfe of law is not within the ftarute; but
a compalling to wound them is.

1 Hale, 127, 8.

1. The next treafon declared by the ftat, 25 Ed. 3. 15, §11.

© Jfa Man do viclate the King's Companion, or
the King's eldeff Daughter unmarried, or the
Wife of the King’s eldeft Son and Heir.”

By the king’s companion is meant his wife, that i, piluring King
the queen confort, during the marriage. And 25 the rea- gff. Daugher,
{on of the law was to guard the fucceffion of the crown 25Ed. 3. 1.5
from any fufpicion of baftardy, when the reafon ceafes, D'pi comgs.
the law ceafes with it. Therefore to violate a queen 1 Ha'e, 124

dowager or princefls dowager is no treafon. On the fame ;’ﬂ,’fs
principle the law extends to a fecond daughter, the eldeit ; ;*:.wk- <hy 17,
being dead dering the father’s life ; and this whether there

be any fons or net. It feems, however, to be underftood, that

by the words of the ftatute, © nient marry” (unmarried), is

meant before marriage, and therefore mot applicable to the

€ldeft daughter afterwards, though a widow. And yet, for

the reafon before fuggefted, the law might with more pro-

priety have been applied to the eldett daughter under

coverture, when by law her iffue might lay claim to the

crown. Again, ¢ the wife of the king’s eldeft fon and heir”

means the princefs confort during the coverture. And the

cldeft fon and danghter of a queen regnant are equally

within the meaning of the ftatute, In either cafe mentioned , ptac Com g1,
by the flatute, by-¢¢ yiolation” is intended carnal knowledpe, : g;‘f’g."s'
as well without force as with it ; ard this is high treafon in

both parties, if both be confentiog. '
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TV. The fourth treafon declared by the ftat. 25 Ed. 3. is,

“ If a Man do levy War againft our Lord the
King in bis Realm.”

Under this branch there muit be an. aftwal levying
of war, and not barely a confultation fo to do; but the
latter is made a diftinél treafon by the ftat. 36 Gco.. 3-
c. 7. during the king’s life. Such war muft alfo be levied
againft the king ; and it muft be in his realm. .

The levying war is cither exprefsand direct, or conftraclive.

1. OF the firft fort are all infurse@ions again®t the perfon
of the king, whether they be to dethrone, imprifon, or forc'e
him to alter his meafares of government, or to remove evil
counfellors from about him. In Effex’s cale, though the
indiGtment was upon the claufe of compaffing the queen’s
death, yet, fays Lord Hale, his riding armed into London,
and foliciting the citizens to go with him to court to remove
the queen’s minifters, and his fortifying his houfe- againft
the queen’s officers, were in truth overt aéls of lc.vymg war.
So the attacking the king’s forces, in oppofition to his
authority, vpon a march or in quarters, is levying war
againft the king. But if, upon a fudden quarrel, fror? fome
affront given or taken, and not as a cover for any traiterous
defign, the neighbourhood fheuld rife and drive th_e king's
forces out of their quarters; though it would be a great
mifdemeanor, and, if death enfued, might be felony in t.be
affailants ; yet it will not be a trezfon ; there being no in-
tention againft the king’s perfon or government. Thus it

often happened formerly between the lords marchers, thflt
upon private quarrels they colleQted their dependants 1n
battle array, and levied war upon each other; but thefe
alts were never holden to be treafon, though doubtlefs de-
ferving of the moft condign punifhment. The intention. in
thefe cafes is of the effence of the offence.  So the carrying
off or deftroying the king's flores, provided for thc: dci:ence
of the kingdom, if done in conjunétion with or in 'ald of
rebels or enemies, will amount to treafon within this and
the next branch ; but otherwile, if done only for lucre, or
fome private malicious motive ; and this being ufually the
cafe, I fhall refer the confideration of fuch oﬂ'cnf:es to the

more appropriate heads of larceny. and malicious mlf?hlcf..
It mut in general be difficult-in the inception of mtc.{hne
troubles to fix the period when oppofition to the eftablifhed
government
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government fhall be fuid to wear the formidable appearance Ch II. § 1,

of infurrection, and to conftitute what in the terms of the
act is called a levying of war againft the king.

It is flrictly, therefore, 3 queftion of fadt to be wried by
the jury under all the circomitances. Any aflembly of per.
fons, met for a treafonable purpofe, armed and arrayed in
a warlike manuer, is bellum levatum, though not percuffum.

Ealifting and marching are fufficient overt aéts, without com- §

ing to an a&ual engagement; in the fame manner as cruif-
ing under an enemy’s commiffion, though no act of exprefs
hoftility be proved, is an adherence to the king's encmies.

But though, in the cafe of levying war, the indi@ment
generally charges, that the defendants were armed and
arrayed in a warlike maoner, and, where the cale admits of
it, with fwords, guns, drums, colours, &c.; yet Mr. Jui-
tice Fofter obferves, that in none of the cafes, not even in
Benftead’s, did the queftion turn fingly on any of thefe cir-
cumftances ; but the true eriterion has been, Quo animo did
the parties affemble?  Whether for a private and particular
or for a public and general purpofe ! And he obferves, that

—————tterere—
1 Hale, 130, X
144,

1 MS. Sems 13
Foit. 238,

s Hale, 1314
T44. 152a
Vaoghan's cafe,
St Tr. 3
Saik. 635. po.
p- o,

§13.
Harlk: drrays
Fok. 208,

Poft. p. 73

in the cafes of Damaree and Purchale, which turned on z Pog. P78

confiructive levying of war, no evidence was given of the
ufual pageantry of war, nor of any regular confultation pre-
vious to the rifing; and yet the obje@ion weighed nothing
with the court. Numbers will often Tupply the want of
military weapons and difcipline, as experience has often
evinced ; and fuch was the opinion of five of the judgesin the
weavers’ cafe in 1675, Lord Hale flates it as a queflion
worthy of confideration ; and goes no further than to obferve,
that the altual affembling of many rioters in greac numbers,
to do unlawful adls, if it be not modo guerrino or in fpecie

belli, as if they have no military arms, nor march or contj- .

nue together in the pofture of war, though they make 2
great riot, yet does not alwayr amount to a levying of war.
It depends, as he ftates before, upon many circumftances
difficult to enumerate or define, and is in truth 2 queltion
of falt; and how difficalt a fat it is to define in terms, may
be collefted from an expreffion made ufe of by the fame

1Hale, 1312440

aathor in another place, whert he fays, that the a@ual 1Hal, 1440

marching in a body modo guerrino ot prado infurvelionis,

might be a levying of war. It feems to me, howerer, that 1Hale,
Lord Hale did not mean to pufh the obfervations ‘above '5*

Fa " mentigned

149—
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mentioned further than concerned cafes of conftrullive
levying of war, as one among other clues to diftinguith be-
tween an infurre@tion and a great riot. Becaufe, fays he,
when an affembly of perfons thus arm themfelves, (namely,
itt a military pofture,) it is a plain evidence that they mean
to defend themfclves, and make good their attempts by a
military force, and to refift and fubdue all power that fhall
be uled to fupprefs them. In this view of the fnbjedt, amy
appearance of martialing or making military preparation
feems to be a very ftrong feature in the merits of the cafe.
But every infurre&ion, which in judgment of law is intended
againft the perfon of the king, as for the purpofes firft men-
tioned, amount to a levying of war within the ftatute,
whether or not attended with the pomp and circumftances
of open war ; _for they cannot be effeted by numbers and
open force without raanifeft danger to liis perfon.

Holding 2 caftle or fort againit the king or his troops, if
aétual force be uled in order to keep pofleflion, is levying’
war ; but a bare detainer, as fuppofe by fhutting the gates
again(t the king or his troops, without any other force from
within, Lord Hale conceiveth,{fays Mr. Jultice Fofter,) will not
amount to treafon. The laft-mentioved judge has noc told
us what degree of approbation he gives to this inflance of a

detainer, which, as he fays, Lord Hale conecves not to be

within the ftatute,

It may be fairly queftioned, Whether there be not many
inftances of conftructive levying of war far fhort of the reai
guilt and confequences of fuch an a&t, aud much lefs within
the true meaning of the ftat. 25 Ed. 3.7 Lord Hale pre-
faces the paflage in quefiion thus ; « If B, either fottify his
own houfe, or the houfe of another, with weapons defenfive
or invafive, purpofely ro make head again{t the king, and
to fecure him{elf againft the king’s regal army or forces, then
that is a levying of war againft the king.” He then pro-
ceeds: “ But the bare detaining of the king’s caftles or fhips
feems no levying of war within this ftatute.” And his lord-
fhip refers to a fubfequent part of his work, where he grounds
his reafoning folely on the ftat. 14 Eliz. ¢. 1.(s), having
enafed the fame thing during the queen’s life. This, if i¢
fiood alone, would net be a conclufive argument, as might
be proved by many paffages, as well as by the exprefs de-

claration of the fame authoy. Befides which, that fatute-

¢ t3. Fule1 Hieiads, Folte 224, Poit. L <6, was
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was certainly creative of new treafon; for it makes the Ch 1L §i4.
Levying War,

wilful and malicious burning of the queen’s {hips treafon,
without any further qualification. But, meft of all, I find
it difficult to reconcile this opinion with the preceding part
of the pafiage which [ have referred toy for, fuppofing 2
treafonable intent to exift, What folid diltinétion can there
be between 3 man’s fortifying his own or another’s houfe,
purpolcly to make head againft the king, and to fecure
himfeif againft the regal forces, (which is admitted to be an
overt a& of levying war,) and the cafe of one who det2ins
the poflvflion of the king’s own fortrefs againft himfclf, with

the fame intent ? for the manner of putting the firft cafe Fidex Hale,275

fuppofes that no refiftance has been adtually made. On the
contrary, is not the latter cafe, put by -Lord Hale, 25 much
at leaft within the reafon and contemplation of the ftat.
25 Ed. 3. as the former one? Is not the aét of fortifying a
private houfe, which may happen from caprice, of a more
equivocal nature in itfelf than that of a governor of a fortrefs
scfufing to deliver it up to the king upon his fummons, 2nd

-dhutting the gates againft him. Admitting that this latter

is not conclufive evidence of a traiterous intent any more

than the other; yet furely it feems fufhicient to leave to a -
jury. It is dolding a cafile againfl the king, which is as much 1 Hawk. ch. 17

f. 24
5 Intt. 10,

an a&t of hoflility, and a throwing off of the allegiance due
to him, as any of the ordinary preparations of war are ad-

‘mitted to fall within the defeription of levying war, though

1o afk of force has been in Fad exerted.  In the cafe of the
Earl of Effex, it is even {aid, that keeping armed men againit
the king’s command is a levying of war againft him (),
which is a far lefs decifive aét of oppofition than the other.
And Lord Hale himfclf, fpeaking in amother place of the {tat.
26 H. 8. c. 13- fays, that that part of it whereby the rebel-

Ante, f, 12

Ld. Effex's cale,

Moa:

T, G21.

1 Hale, 273,

lious detaining of the king’s caltles, after fummons by pre- -

clamation, 13 made high treafon, {eems to be trealon within
the ftat. 25 Ed. 3.; and both Lord Hale and FoRer, J. agree,
that if the bare detainer be done in confederacy with enemies
or rebels, that circumftance will make it treafon 3 in the one
cife under the claufe of adhering to the king’s enemies, in
the other under that of levying war. The fame rule applies
to the delivery up of a caltle to rebels or enemies, by trea-

(a) But this maf be underftood, that the purpofe for which they were armed

way teafonabje. )
F3 _ chery

Supra, at rie

§{gin

Jeltin

mng of mbis
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chery and in combination with them ; but not if it happened
through cowardice or imprudence.

Joining with rebels, frecly and voluntarily, in any a& of
rebeilion, is levying war againft the king; and this oo
though the party was not privy to their intent. This was
holden in the cafe of the Earl of Southampton, and again
in Purchafe’s cafe in 1710, But yet it feems neceffary in
this cafe, either that the party joining with vebels and igno-
rant of their intent at the tirne, fhould do fome deliberate
all towards the execution of their defign, or elie thould be
found to have aided and affited thofe who did. Therefore,
in the cafes of Green and Bedell, who with others were in-
dited for levying war and puliing down bawdy houfes and
opening prifons, it being only found that they were prefent,
and not finding any particular aft of force committed by
them, or that they were aiding or aflifting to the reft, which
is a fact that muft be found by the jury, and cannot be im-
plied, they were difcharged. And if the a&t of thofe who
fuddenly join an infurre&ion, being ignorant of taeir de-
fign, appear to be more inconfiderate than wilful or mil-
chievous, (uch as throwing up their hats, or hallooing with
the mob, this will fall under the fame lenient confideration.

But if the joining with rebels be from fear of prefent
death, and while the party is under aftual force, fuch fear
and compulfion will excufe him. Itisincumbent, however,
on the party fetting up this defence to give (atisfaltory
proof that the compulfion continucd during all the time that
he ftaid with the rebels. It may perhaps be impoifible to
account for every day, week, or month; and therefore it
may be fufficient to excule him if he can prove an original
force upon him, thit he in earncft attempted to efcape and
was prevented, or that he was fo narrowly watched, or the
pafl:s {o guarded, that an attempr to efcape or to refufe his
allitance would have been attended with great difficulty and
danger; and, if the circumftance will admit of it, that he
quitted the fervice as foon as he could: fo that upon the
whole he may fairly be prefumed to have continved amongf}
them againit his will, though not conftantly under an a&tual
force or fear of immediate death. “This is agreeable to the

Tule in Oldcaflle’s cafle; where thofe who were charged as

his accomplices in rebellion were acquitted by the judgment

of
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of the court, becaufe the aéls were found to be done pro C‘h- H. §Vr‘s
timore mortis, et quod receffcrunt quam cito potuerunt. -
In this relpet there is ne diftinétion between ferving as an Gordon's cafe,
officer or private man, further than the accepting a com- :gtog“gﬁ.’
mand in a rebel army is a {tronger cvidence of willingnefs Hill. cor. Lee,
than the other. But an apprehenfion, though ever {o well &gw‘,:: gbty
grounded, of having property wafted or deftroyed, or of Folter, tjlg;;:,
fuffering any other mifchief, not endangering the perfon of ;;;{T;, '
the party, will be no excufe for joining or continuing with ;':I!ts: :”“:"4' o
zebels; otherwife it wonld be in the power of any leader of

a rebellion to indemnify all his followers. It was fo ruled Alex. M‘Growe
in the cafe of M*Growther, and of many of the Scotch pri- g’:&':: i
foners, on the fpecial commillion, in Surry, in 1746, In g3t 1v. 566,
M:Growther's cafe, befides the threat of buming his pro-

perty, it appeared that he and twelve other tenants of the

Duke of Perth, being fummoned to meet him, appeared on

the third fummons, on the 28th of Auguft, when the Duke

propofed to them to take arms and follow him into the re-

bellion; that they all vefufed to go; whereupon they were

‘told that they {fhould be forced, and cords were brought by

the Duke’s party (about 20) in order to bind them; and

that then the prifoner and about ten more went off, fur-

rounded by the Duke’s party. Lord C. J. Lee obferved to

the jury, that the only force pretended to by the prifoner

was on the 28th of Augult, and that he continued with the

rebels, and bore a commiflion in their army, till the joth

of December following. He was convi€ted, but not exe-

cuted.  In all the like cafes of the Scotch rebels, the matter

of f2&, whether force or no force, and how long that force

continued, with every circumitance tending to fhew the

prafticability or impradticability of an efcapc, was left to the

jury on the whole cvidence. _
Axtell, one of the regicides who commanded the guards ‘*‘_‘:E'::;?_‘;::‘

at the king’s trial and murder, juftified that what he did K, 14, *

was as a foldier, by command of his fuperior officer, whom

it was death not to obey; but this was ruled to be no de-

~ fence. In tnith there was no colour for imputing any com-

pulfion on him to be in that fituation, _
Such compulfion or fear, however, is no excufe for any T MS. Sum. 14,

other fort of treafon than that of joining with sebels or g :fl'l,,:fe’f.}‘
enr.:mcs. ) ) &rimes, tit.
. Compuiivn:

F 4 o . So
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So fending money, arms, ammunition, or other neceffaries
to rebels, will primi facie make a man a traiter, though
they fhould be intercepted. In Sir John Wedderburn’s

cafe it was proved as evidence of levying war, in order to

depofe the king and fet the pretender on the throne, that
the prifoner was appointed by the pretender’s fon colle&tor
of the excife, and that by virtue of that appointment he did
aCtuaily collet the excile in {everal places where the rebel
army lay, for their ufe. Yet paying contribution to rebels
to prevent the plunder of the country, or making {ubmiihion
to them when refiftance would be dangerous and in all pro-
bability unavailing, is excufable; for in times of open hof-
tilitics the jus belli is the only prafticable law. But if it
appear that the party wanted the will rather than the power
to deny his afliltance, and there appear amy marks of con-
fcioufnefs that he might if he pleafed have withheld it, he
is inexcufable if upon a pretence of fear or deubt of com-
pulfion he gives fuch affitance. It feems much more
difficult to frame a cale where the aét of fending intelligence
to rebels can be palliated upon the plea of neceflity, It
partakes more purely of the will than almoft any other ac
of this kind; and though it fhould happen to fail of the
effcét intended, by not reaching the place of its deftination,
fiill the treafon is complete; for the party did all in his
power,
31 G z. 1 Burr, 634- 644
2. Conftru@tive levying of war is in truth mare direéted
againft the government chan the perfon of the king3 though
in legal conftru@ion it is a levying of war againft the king
himfcif. This ¥ when an infurredtion is raifed to reform
fome national grievance, to alter the eftablifhed law or re-
ligion, to punilh magiftrates, to intreduce innovation of
public concern, to obfirudt the execation of fome general
law by an armed force, or for any other purpofe which
ufurps the government in matrers of a public and general
nature. On the trial of Lord George Gordon the court of
Kidg's Bench declated their unanimous opinion that an
attempt, by intimidation and violence to force the repeal
of a faw, was a levying war againft the king. The ftatute
in gqneftion was the 18 Geo. 3. ¢, 6o. for relieving. Roman
catholics from certain penalties; and the treafonable alls
given in evidence againft the prifoner was the affembling 2
great
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great multitude of people, and encouraging them to furround

. the two houles of parliament and commit different alls of

violence there and elfewhere, with a view to intimidate them
to a tepeal of the ftatute. Infurreiions of this nature,
though not levelled direétly againit the perfon of the king,
are yet an attack upon his regal office, and tend to diffolve
all government, fociety, and order. The king is bound in

~ duty to enforce the aéts of the legillature and uphold their

authority: any refiftance, thercfore, to thefe, muft, in its
confequences, extend to the endangering of his perfon and

. government, by involving the ftate in a general diftractions

on which account this fpecies of treafon falls properly
within the claufe of levying war againft the king. Upon

i this principle the Yorkfhire and Norvthumberland rioters,

who oppofed the militia laws, were convilted of high trea-
fon; and feveral of them were executed. But under this
branch a bare confpiracy to levy fuch a war is not treafon,
unlefs the war be altually levied; in which cafe the con.
{pirators, as well a5 the actors, would be alt equally guilty.
-Of the fame nature is an affembling together for the purpofe
of deftroying all meeting houfes or all bawdy houfes, under
colaur of reforming a public gricvance; or an infurre&ion to
reduce by force the general price of viftuals, to inbance the
common rate of wages, to level all inclofures, to expel all fo-
reigners, to releafe all prifoners, or to reform by numbers or
ati armed force any real or imaginaty gricvance, of a public
and general nature, in which the infurgents have no pecoliar
intereft. Againft fuch infurre&tions magiftrates, theriffs, and
indeed all private perfons, may ufe force to fupprels them
without any fpecial commiffion, in the fame manner as they
may oppofe foreign enemics cominghoftilelyinto thekingdom.
It was adjudged in Benftead’s cafe, that going in a warlike
manner to Lambeth Houfe to furprife the Archbithop of

" Canterbory, who was a privy counfellor, it being with drums

and a multitude of 300 perfons, was treafon. The trye
ground of this refolution Mr. Juftice Fofter confiders to
have been, that the attempt was made on account of mea-
fures which the king had taken or was then purfuing, at

* the inftigation, 25 the rabble imagined, of the archbifhop;

in confequence of which they had deliberately, and upon
g public invitation, attempted by numbers and open force
. . to
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fo revenge themfelves upon the privy counfellor for the
alls of the fovereign. Perhaps it would be ftating it more
corretly to fay that it was an attack upon the king and his
government in the perion of his privy counfellor : but with-
out the help of fome fuch {uppofition the fame learned
judge thought there was nothing in the cafe a5 reported
which amounted to high treafon.

Damaree and Purchafe were indi€ted feverally, for that
they, with a maltitude of people, to the number of 500,
armed and arrzyed in a warlike manner, &c. did traiteroufly
levy war, &c. It appeared, that dnring Dr, Sacheverell’s
trial in 1709 the rabble, who had attended him from Weft-
minfter to his lodgings in the Temple, continued there
together for a fhort time, crying, among other cries of the
day, ¢ down with the prefbytevions.” At length a perfon
unknown propofed to pull down the meeting houfes; and
thereupon the cry became general, ¢ down with the meering
boufer ;* and fome thoufands immediately moved towards a
meeting houfe of Mr. Burges, 2 proteftant difienting minife
ter; the defendant Damaree, a waterman, putting himfelf
at the head of them, and crying, “ come on, boys; Pl lead
you; down with the mecting boufes.”’ They foon burnt Mr.
Burges’s 3 after which they agreed to proceed to the reff of
the meeting boufes : and bearing that the guards were coming
to difperfe them, they agreed for the greater difpatch to
divide into leveral bodies, and to attack different houfes
at the fpme time; many of which were that night in part
demelithed, and the materials burnt in the ftreets. Dama-
ree put himfcif at the head of one of thefe parties, and de-
molifhed a mecting houfe in Drury Lane, fill crying that
<< they qwould pull them all dewn that night” While the
materials of this houfe were burning in the fireet, Purchafe,
who had net, for anght appeared, taken part in any prior
outrage, came up to the fire very drunk, and with a drawn
{word in his hand encouraged the rabble, and incited them
to refift the guards, who jult then came up to difperfe
them; he himfelf affaulting the commanding officer and
others with his weapon; and calling to the rabble, ¢ come
an bays, DUl lofe my life in the canfe; I will fight the bef of
them,” AN the judges prefent agreed that Damaree
was guilty of the treafon charged; for there was a rifing

4 with
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with an avowed intention to demolith all meeting houfes in Ch- IL § 17
. . . - Levying War,

general, which was carried into execution as far as they

were able. It was a declaration by the rabble againft the

a& of toleration, and an attempt to render it incfeCtual by

numbers and open force. Damarce was accordingly con-

viCed. In regard to the cafe of Purchafe, there was fome

diverfity of opinion among the judges prefent at the trial;

~ becaufe it did not appear that he had any concern in the

original rifing, or was prefent at or adlive in any of the
outrages of that night, except his behaviour at the bonfire
in Drury Lane, whither he came by mere accident for
aught appearcd to the contrary. The jury therefore. by
dire&ion of the court, found a fpecial verdit to the effedy

" alrcady mentioned. Al the judges, -on confideration,

agreed in the guilt of Damaree; and all but three held the g’ms <. a{:{
fame opinion in refpet to Purchafe; becaufe the rabble pree, ;;:I'
were traiteronfly affembled and in the very at of levying

war when he joined them, and encouraged them to proceed,

and affaulted the guards who were fent to fapprefs them.

All this being done in defence and fupport of perfons en-

gaged in the very at of rebellion involved him in the guile

of that treafon in which the others were engaged. The

ground of the opinion of the three diffenting judges was, MS. Trcy, 17,
becaufe it was not direétly found that he aided and affifted

the traitors; though they agreed that the mob were conti-

nuing their a&t of trcafon when Purchafe joined them.

But from what T have before flated this does not feem ne- Ante,f 1n
ceflary, if the party be found to have done any ak towards

the execution of the traiterous defign. For whoever joins
deliberately in the execution of any unlawful att muft abide

the confequences at his peril.

But where the obje&t of the infurre&ion is a matter of 2 § 18.
private or local natore, affefting or fuppofed to affelt only IferiZion: of «
the parties affembled, or confined to particular perfons or P e,
difirits, it will not amount to high treafon, although at- ;ﬁ?ﬁ‘;”"":g"
tended with the circumftances of military parade ufually BurnersMS. 14
alleged in indi@ments on this branch of treafon. As if :-Hfl;{ 1334
the rifing be only againt a particular market, or to deflroy 1 Hawki ch. 17.
particalar inclofures, to remove a local nuifance, to releafe :u&:’;m
a particular prifoncr, unlefs imprifoned for high treafon, or the former feow
even to oppofe the execution of an 3& of parliament, if it

only
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only affelt the diltrick of the infurgents; as in the cafe of 2
turnpike aét.

Upon the fame principle, and within the fame equitable
conftruétion of the ftatute of treafons, Mr. Juftice Fofter
fays it was rightly holden by five of the judges, that a
riling of the weavers in and about London, to deftroy .all
engine looms, machines which enabled thofe of the trade
who made ufe of them to underfeil the reft, did not amount
to a levying war; though they aficmbled for feveral days
together in confiderable bodies, at different places, armed
with clubs, and {uch other weapons as they cauld get, and
committed violent outrages; breaking into houfes and
burning the looms, not only in London but in the adjacent
counties, and refifting and, affronting the magiftrates and
peace officers. For thofe judges confidered the whole affair
merely as a private quarrel between men of the fame trade
about a particular engine, which thofe concerned in the
rifing thought detrimental to them in particular; and in
which they had, in truth, a {pecial intercit: and though five
other judges feemed to think it treafon, yet finally the de-
fendants were only profecuted for a riot.

I cannot take leave of this fubje@ without noticing a
modern att of parliament, I mean the riot aft, which cer-
tainly cannot be deemed to have altered the law of treafon
in the refpedt above mentioned ; but muft be underflood as
confined to thofe private and particular caufes of rifings
which do not fall within the claufe of levying war, accord-
ing to the conltrudtion which has been given of that law,
Aund this I conceive to be confonant to the opinion delivered
by cleven judges againft Lord Hale, in Cotton’s cafe, upon
the application of a fmilar a& of the 1 M. ¢ 12, For
though the preamble of the riot ad notices that many
rebeliious riots and tumults had then of late taken place, yet,

in the enadting part, it only attaches upon perfons wniowe.

Jully, riotoufly, and tumultuoufly aflembled.

2. The claufe of levying war is confined to the realm,
The words of the ftat. 25 Ed. 3. are ¢ in his realm.” So
the 2} of the 36 Geo. 3. ¢. 7. is confined to a compaffing
to levy war ¢ within this realm.”

The realm of England comprehends the narrow feas;
and, therefore, if 3 fubje} attack the king’s fhips upon thofe

fcas,
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feas, it is a levying of war within his realm. Italfo ex- EE; 1I. i;qu
tends to Wales. But Ireland (a) and the ifles of Man, ~7207% ™7
Jerfey, Guernfey, Sark, and Alderney, though parcels of (5) But fec now
the dominions of the crown of England, are not within the ::;J;t;:it afe A
realm. The fame might be faid of Scotland, as to which lnd, 40 Geo. 3

. . See
provifion is made by ftat. 4 Jac, 1. ¢. 7. and 7 Jac. ¢ 1. "f‘l:it{:eif’

for treafons committed there, Scotland.

It was ruled in Harding’s cafe, that enlifting men to fend :l;tgi::f‘s ::;I'e-
over fea to aflift the king’s enemies, Is not within this claufe pog. P:?;g‘ )
of the 25 Ed. 3. It would have fallen moft properly within
the claufe of adhering, but was alfo admitted as an overt Foft. 197.
a&k to prove the compalling of the king’s death.

. . 1 Hawk, ch. 17.
But to relieve a rebel oat of the realm is no treafon.

f. 28. Som. 1.
4 Blac, Com 83,

V. “ If a Man be adberent to the King’s Ene-  §20.

. . . - e . Adbeging to the
mies in bis Realm, giving to them Aid and Kig's Evemic.

Comfort in the Realm or elfewbere,”

he is alfo declared guilty of high treafon by the ftat. 25 Ed. 3. > Ed 3. & 5.
.And it is further provided by {lat. 2 & 3 Ann. ¢. 29. by 3 Ann, 20,

{. 34. that if any officer or foldier fhall, out of England or ﬁ‘ﬂi’; ::’,;;f-

upon the fea, correfpond with any rebel or enemy, or give Zami.

them advice or intelligence, by letters, mefiages, figns,
tokens, or otherwife, or fhall treat or enter into any condi-
tion with them, without authority fo to do, he (hall be
guilty of high treafon. And, by the general mutiny afls,
for thefe and other Like offences, the offender fhall faffer
death, or fuch other punifiment as a court martial fhall
award,

1 thall firft enquire who is an enemy; next, what'is
an adherence; ‘and then 1 fhall confider the znalogous

crowi. :
1. By the term enemy is always to be underftood a foreign .

- power owing ne allegiance to the crown, and in a ftate of

open holtility with us; though perhaps war may not have
been regularly declared between the vefpeflive countries:
and therefore, in an indiftment on this claufe, it is fuflicient
tp aver, that the prince or ftate adhered to was an enenty. And
the quefiion, Whether there be war or not between fuch
power and our king is purely a queftion of fadk. triable by.
the jury; anod public notoriety is fufficient evidence of it.

' ' AHo,

. offence of fetving foreign ftates without licence from the -

W art Enenty,
4 Blac. Com 83
1 Hale, 159-
162, 163, 4.
e, 1. 4.

Foft. 219, 210,
¥ MS. Sume. 15
24
2 Ventr. 316,
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Raym, 223.)
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Alfo, if the fubjetk of a foreign flate in amity with us alls
in 2 hoftile manuer againft us, without commiffion from his
fovereign, or under commiflion from a ftate at enmity with
us, he is fo far an enemy, that a fubje& of England ad-
hering to him is a traitor. But inciting foreigners, not
atually at war with us, to invade the kingdom, does not,
for the reafon given, fall within this branch of the flatute,
but under that of compafling the king’s death. Yet, per-
haps, if it could be thewn that a war was commenced upon
fuch zn incitement, it would fall 23 much within the true
conftruttion of this claufe, as one who .:ounfels the levying
of war is guilty of that offence, if the war be a&ually levied.

2. In confidering what fhall be deemed an adherence to
the king’s enemies, much of what has been already faid
under the head of levying war is equally applicable. Thus,
every fpecics of aid or comfort, in the words of the Rtature,
which, when given to a 1cbel within the realm, would
make the fubje@ guilty of levying war; if given to an
enemy, whether withiv or without the realm, will make the
party guilty of adhering to the king's enemies; though in
the cale of giving aid to enemies within the realm, a fubje&
might in fome inftances be brought within both branches of
the a@. It is neceflary in an indi@meat on this branch of
the fiatute to aver that the perfons adhered to were the
king’s enemies, as well as that the defendant adhered to
them 5 but it is not neceffary to allege exprefsly that fuch
?dherence was azainft the king, that being apparent; nor is
it more neceflary under this, than under the former claufe,
that the panties {hould come to an aflion; but the fpecial
manncr of adhering muft be fet forth.

Harding havieg raifed men in England with intent to
dethrone the king, and fent them abroad to join the French,
then at open war with us, for that purpole, was held guilty
of adhesing to the king’s encmies, and of compaffing his
death, In Lord Prefion’s cafe, the compofing, procuring,
and fecreting treafonable papers, and taking them with him
in-a boat, to go on board a veflel bound to ¥rance, where
they were to be ufed for treafonable purpefes, were Lid as
overt aéls of both thofe fpecics of treafon. Indeed all trea-
fonable correfpondence with an encmy falls within the claufe-

of
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of adhering, as it has been fhewn to do within the claufe of
compafling the king’s death, At a meeting of the judges
upon the cafe of Gregg, one of the clerks of Mr. Secretary
Harley’s office, who fent intelligence by letters to Monfieur
Chamillard, fecretary of ftatc in France, which letters were
intercepted at the poft office here; the fending fuch letters
was refolved to be an overt a& of both fpecies of treafon,
as it was laid in the indiftment, though the letters never
came to the enemy’s hands. And in Henfey’s cafe, under

the fame circumftances, the court cited -that opinion with 7

approbation, and adopted it. _
In like manner in Stone’s cafe, the indiCtment charged as
an overt 2@ of adhering and of compafling, that the prifoner

- confpired with J. Harford Stone, W. Jackfon, and others

unknown, to colle& intelligence within England and Ireland
of the difpofitien of the king’s fubje@s in cafe of an invafion
of cither country, and to commaunicate fuch intelligence to
the enemy, for their afliftance and dire&ion in their condudt
and profecution of the war. Some part of the written intel-
ligence applicable thereto, which was given in evidence, was
found in the hands of Jackfon, one of the confpirators.
The tendency of parts of the papers was to advife the enemy
againft an invafion of England, by seprefenting the impro-
bability of its being attended with any fuccefs, from the
general difpofition of the people ; and this was relied on by
the prifones’s counlel, as fhewing that they were fent with
a good intent, in order to avert the danger of fo great a
calamity. But all the court faid, that the jury were to judge
from all the circumftances, whether the inteliigence had
been fent with that view. For however beneficial the efelt
of fuch intelligénce might be, yet, if it were fent in order

. to afift an enemy in their counfels, and to enable them the

better to fhape their defence or attacks, it was undoubtedly
high treafon under both the claufe of adhering and of com-
paffing.

It is alfo an adherence to the king’s enemics in a fubjelt
of England making war on the king’§ allies, engaged with
‘him againft the common encmy, though no a&k of hoftility
be committed againlt the king or his forces; for by this the
cnemy is (trengthened and the king weakened.

In
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Of High Treafon.

In Jofeph Evans’ cafe it hecame a queftion, How far the
overt act laid uader this branch of treafon fhewed a trais
terous intent againit the kirtg, or was only a piratical attempt
againft the fubjeCt? He was convifted at an admiraley
feflions holden by virtue of 18 Geo, 2., wheteby treafons on
the high feas, in time of war, by adhering to the king’s
encmies, are to be tried in like manner as piracies. The
indictment, after fetting forth that there was 2 war between
the Fnglith and Trench, charged that the prifoner did
adhere to the king’s enemies, and in profecution of fuch
adherence did, in a certain armed veflel called the Efcama-
tour, with certain perfons unknown, hottilely go a cruifing,
with intent in maritime places to feize and take the thips, &ec.
of our fovereign lord the king and his fubje@s. Upon 2
conference amoang the judges, on fome doubts in the cafe,
a difficulty occurred at firlt, whether the overt a& was fuf-
ficiently charged ; for it avas faid that it ftood in an equivo-
€al light, whether the intent might not be to commit
afts of piracy. But it being obferved, that it was hid,
that the prifoner went a cruifing to take the fhips of
the Fing 2s well as of the fubjedls, it made it clear that it
was an adherence to the enemy; in which opinion all con-
curred. In this refpet it was compared to laying as an

avert a&t of compafling the king’s death, that they confpired -

or agreed to feize his guards. But this and any other fpecies
of adherence on the high feas may, by the provifions of the
ftat. r1 & 12 W. 3. ¢. 7. and 18 Geo. 2. c. 30., be tried
as piracy under the admiralty commilfion, holden by virtue
of the ftat. 28 H. 8. ¢. 15.

It may alfo be obferved, that the fame excufes of
compulfion and neceflity, which may be made for one whe
has joined or given aid to rebels or ehemies within thé
realm, will alfo apply in the cafes above alluded to.

But the mere al of refufing perfonal affiftance to the king;
cither againft rebels or an invading enemy, amounts not to
an adherence within the ftatute, though undoubtedly itis 2
high mildemeanor, and panifhable by fine and impriforiment.

So Englithmen living in a foreign country at the time of
a rupture with us, and continaing there afterwards, are not
on that account adherents to the king’s encmies, unlefs they

veluntarily
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woluntarily fwear fealty to them, or a&tually affit them in the
war; or, at leaft, unlefs they refufe to return home upon
privy feal or proclamation, and notice thereof, though fuch
a refufal is only evidence of adhering.  The cafc of for
reigners refiding here during a war between their country
and ours has been before fufficiently confidered: They
may undoubtedly be guilty of treafon in adhering to their
own country.

There is another offence againft the crown and ftate,
which, being analogous to thofe I have been juft deferibing,
1 fhiall advert to in this place 5 although, being as well apa
plicable to a ftate of peace as of hottility, it does not fall
under the notion of high treafon, unlefs done in aid of rebels
or encmies: Yet it is, properly {peaking, an offence againft
allegiance. This is,

Serving or procuring others to ferve Foreign States.

~ Entering into the fervice of any foreign ftate without the
confent of the king, or contralling with it any other engage-
ment which {ubjeéls the party to an influence or control in-
confiftent with the allegiance due to our own fovereign, fuch
as receiving a penfion from a foreign prince without the leave
of the king, is at common law a high mifdemeanor, and
punithable accordingly. Such alfo is the difobeying of the

+ - king’s command to a fubje@ abroad to return home; or his

writ of ne cxeat regno to a fubjed} at home, commanding
his {tay,

Further, by ftat. 3 Jac. 1. ¢ 4. itis enalled, # that
every fubjedt who fhall go out of the realm of England to
ferve any foreign prince, ftate, or potentate, or thall pafs over

* the feas, and there fhall voluntarily ferve fuch prince, &c.

not having before taken the oath of obedience (therein pre-

~ feribed), thall faffer as a felon.” And (L. 19.) % if any gentle-

man or perfon of higher degree, or any perfon who has borne
any office, placs, or charge in camp or army, or company
of foldiers, or conduétor of foldiers, fhall after go volun-
tarily out of the realm to ferve any forcign prince, &c. or
thatl voluntarily ferve any fuch, before he be bound in a
bond with two furcties not to be teconciled to the fee of
Rome, nor to enter into any confpiracy againft the Ling,
ke fhall be guilty of felony.” ' o
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The offences are the going out of the realm with intent
to {erve a foreign ftate, although there be no fervice in fadl,
and the adtual ferving, after having gone out of the realm.
upon that or any other occafion. And the trial is to. be
where the offence is committed, which is at the place where
the party pafled out of the kingdom. _

By ftat. g Geo. 2. c. go. ¢ If any fubjeét of Great Britain
fhall enlift or enter himfelf, or if any perfon fhall procure
any fubjec to enlift or enter himfelf, or hire or tetain any
fubje@t with intent to caufe him to enlift or enter himfelf,
or procure any {ubjet to go beyond feas, or embark with
intent and in order to be enlifted to ferve any foreign prince,
ftate, or potentate, as a foldier, without his majefty’s
licence under his fign manual; every fuch offender thall on
conviftion be guilty of felony without benefic of clergy.”
But if the perfon fo enlifted or enticed to go beyond {eas,
in order to be eulifted as 2 non-commiflioned officer or private
foldier, thall difcover upon oath to a magiftrate his feducer,
within 14 days after fuch enlifling or agreement to go be-
yond feas, fo that he may be apprehended and convifted,
fuch perfon fhall be indemnified.”

And by ftat. 29 Geo. 2. c. 17. If any fubje&t fhall take
or accept of any military commiffion, or otherwife enter intp
the military fervice of the French king as a commiflioncd or
non-commiffioned officer, without {uch licence under thg
king’s fign manual, he thall fuffer death as a felon, without
benefit of clexgy. :

8. 5. ioflifls a forfeiture of 00l. on any fubjeét accepting
a commiffion in the Scotch brigade in the fervice of the
States General, unlefs within fix months he take and fub-
feribe the caths of allegiance and abjurarion, and certiry
the fame to the fecretary at war, &c.

By f. 4. for removing doubts upon the ftat. g Geo. 2.
it is further provided ¢ That if any fubje€ has or thall
engage, contral, ot agree, within Great Britain or Ieeland,
to go beyond feas, or embark with intent or in otder to
enlift or enter himfelf to ferve 36 a foldier in any foreign
fervice, though no enlilting money be a&tually paid to or
received by him; or if any perfon has or fhall hire, retain,
engage, or. procure any fubjet, though no enlifting moncy
has or thall alkually be paid to or received by him, to agree
to go beyond feas, or embark with intent to be culiﬁ;d to

erve
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ferve any foreign prince, &c. as a foldier, without the king’s Ch. IL §23.

licence firft had; every fuch offender fhall be adjudged

guilty of felony, without benefit of clergy.”

Serwing Foreign
States.

Provifion is alfo made by both of the above alls of i,

Geo. 2., that offences 2gainft them committed out of the
realm may be alleged to be committed and may be inquired

of and tried in any county in England.

Vi, Counterfeiting the Seals.

The next head of treafon relates to the king’s feals.
By the ftar. 2 Ed. 3. it is furcher declared to be treafon
if a man counterfeit the king’s great or privy feal;” and

- by ftat. ¢ Ma. c. 6. % If any perfon falfely forge or counter-

feit the queen’s fign manual, privy fignet, or privy fea!,
{uch offence fhall be deemed high treafon, and the offenders
therein, their counfellors, proc'ure_rs, aiders, and abettors,

being convifted according to law, fhall be adjudged trait-
ors,” '
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By ftat. 7 Ann. ¢. 21. f.9. Tocounterfeit the feals ufed
and continued in Scotland, according to the 24th article of
the union, is high treafon.

This is a [pecies of the crimen falfi, or forgery; and yet
it differs confiderably from the legal conftrufion of that
offcnce, and therefore requires feparate notice. It was

~trealon at common law, and the judgment was to be

drawn and hanged: but now the judgment is the {ame as in
all other treafons I have before touched upon.

‘T'wo points are to be confidered ;

1. What fball be faid 16 be the great or privy fesl, Y.
2. What is a counterfeiting of the fome ?
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1. The great feal of England is that by which the king Great Seals

* difpenfes the principal aéls of his government, and the ad-

miniftration of juftice. It confifts ordinarily, fays Lord
Hale, of two impreffions, the prineipal one (properly called
the great feal) with the king’s effigies ftamped on it; the
other commonly called pes figilli, and formerly le targe,
!)cing the impreflion of the king’s arms in a target, which
is ufed in matters of lefs moment. By the very delivery
of this feal the office of keeper of the great feal is conftitured,

G 1 ' which
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which in modern times has been to the lord chancellor,
when any fuch officer has been appointed, otherwife to
certain commiflioners, who exercife the funftions of thas
office ; and in fome few inftances to a fingle perfon with
the title only of lord keeper of the great feal.

By the firft article of the union with Ireland the ftile and
title appertaining to the imperial crown of the wunited king-
dom and its dependencies, and alio the enfigns armorial
flags and banners thereof thall be fuch as his majeity, by his
royal proclamation under the great feal of the united king-
doms, ihall appoint.  And by [ 3. of the aék it is enalled,
that the great feal of Ireland may, if his majefty think fit,
after the union, be ufed in like manner as before, except
where otherwife provided by the articles, within Ireland.

The privy feal is ordinarily a warrant for pafing things
under the preat feal; fometimes a warrant to iffize money,
and for other purpofes. It is for the moft part in the cuf-
tody of the lord keeper of the privy feal; but fometimes has
been holden by commifiioners.

The privy fignet js one of the king’s feals, ufed in fealing
his private letters and fuch grants as pafs his majefty’s
hand by bili figned with the fign manual, It is in the
cuftody of the king’s principal fecretary, who has four
clerks of the Ggoet-office attending on him; and it is
made ufe of fometimes as a warrant to the privy feal, a3
this latter is to the great feal,

‘There are other feals of the king, fuch as thofe appertaining
to the feveral courts; thofe of the King’s Bench and Com-
mon Pleas in the cuftody of the refpeétive chief jultices;
that of the Exchequer holden by the chancellor of the Ex-.
chequer; thofe of the dutchy and county palatine of Lan-
cafter in the cuftody of their refpeQive chancellors; alfo the
fealsof the county patatine of Chefter, and of the feveral juftices
of affize oyer and terminer and gaol delivery; though thele
latter fometimes make their precepts under their own feals;
al{o the king’s feals of ftatutes and recognizances, and the
feal of the cocket, The counterfeiting of any of thefe was,
before the 25 Ed. 3., fuppofed to be treafon, and after-
wards felony; but it is now fettled only to be a high mifde-
meanor, punifhable by fine, imprifonment, and pillory.

Upon the demife of the king, though the office of keeper
of the great feal expires, yet the fame great feal cantinues

to

i, 8, for contiouir g offfcert, &<, for fix mooths afier the demife of the crown, unlefs fooner difplaced.
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to be the great feal of England 6l another be made and
deliverad. Formerly public proclamation was made in cafe
of a change of the feal, though now a memorandum only is
entered on the clofe rolls.  But even after the making and
delivery of a new {eal, and the breaking of the old one, yet
the counterfeiting of the latter, and applying it to an inftru-
ment of the date wherein it was in ufe, or to an inftrument
without date, is high treafon.

2. As to what fhall be faid to be a counterfeiting; al-
though this is evidently a fpecies of the crimen falfi or forgery,
and might naturaily have been fuppofed to be governed by
the fame rules, yet the difference is confiderable ; for though
the fculpture of the fnftrument, which is in truth the great
feal, be exatly counterfeited, yet if it be not ufed or ap-
plied to {cal any thing, though intended for that purpofe,
the offence is not complete: but it feems there muft be an
impreflion made in wax, in teftimony of fome writing;
otherwife it is no more than a mere intent or compafling to
counterfeit the feal, and is only punithable as a high mifde~
meanor.

Again, it is fa2id that the affixing the true great feal by
the chancellor or any cafual poffeffor of it, without warrant,
or the affixing it to a wrong patent knowingly, though a
great mifprifion, is na treafon within the a&t of Ed. 3.
(nor, by confequence, within that of Mary); becaufe this
is not a counterfeiting of the feal. TFor the fame realon
the rafling of one manor out of a patent and inferting an-
other, or any artficial removing of the true writing and
adding mew matter; or even, it is faid, the taking off the
war impreficd with the great feal from a true patent, and
affixing it to a writing importing to be 2 grant from the
king, are none of them high treafon, but only great mif-
prifions. It was formerly queftioned whether thefe in-
ftances did not amount to high treafom, and many cafes
are noticed by Lord Coke and Lord Hale upon this fubjelt;
but upon the whole, whatever the offence might have been
before the ftatute of the 25 Ed. 3., and however in found
fenfe and 2 juft eftimate of guilt there is no kind of differ-
ence between the offence of one who puts a true feal to 2
falle patent, and of one who forges the feal itielf ; yet fince
that Ratute which ncgatives all other trcafons than thofe
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therein enumerated, and the only treafon therein defcribed,
touching this matter, is confined to the counterfciting the
feal itlelf; it feems to have been long ago agreed, and moft
be taken for law at this time, that none of the sbove men-
ticned inftances of mifufer of the feals are within the
meaning of that act. This feems to be one of ehofe cafes
where, according to the caution given in the flatute of trea-
{ons, recourfe fthould be had to the advice of pariiament.
And herein confifts the difference between this offence
and forgery, properly fo called; that in the latter the crime
corfifts in the falffication of the infrument, and thercfore
‘if any part of it be falfe it is not the fame inftrument which.
it purports to be: but here the crime confifts whelly in the
falfification of part of the infirument, namely the feal; and
therefore if that be genuine, however fallc the infirument
to which it may be applied, at leaft the party cannot be faid
to liave counterfeited the feal, in the words of the &t of
Edward 3. Hence it is that in moft, if not in all, of the
alls which have pafied to proteét the property of public
companies, provifion has been made-not only againft coun-
terfeiting their common feals but all thofe inftruments undex
their common feals, which were intended to be protefted.
It has been determined, however, that fplitting the feat
and clofing it again to 2 falfe patent is a counterfeiting,
and this upon the principle above adverted to; becaule this
is an alteration of the feal itfelf. And where the feal is
fubftantially counterfeited, the adding or omitting ef a
crown, the leaving out words in the ftile or adding others,
or making any other minute variztions in the counterfeir,
which is often done purpofely, and by way of cluding the
law, will not alter the cafe; as was ruled in Robinfon’s
cafe, upon anm inditment under the ftatute of Mary for
counterfeiting the privy fignet. The difparity, however,
may be fo great between the true and faife {eal that it would
not amount to a counterfeiting within the flatute, as if it
be cvident to the view of every man’s eye, Neither would
it if a man were to counterfeit the feal of one prince to a
patent fuppofed to be granted in the time of another; ortoa
{uppofed patent of the {ame prince after a new feal had been
made and delivered; if, fays Lord Hale, the difference appear
wery legible and confpicucus ; for at the time whereunto it
velates there was no fuch great feal in being. In regard to
the
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the queftion of variance the fame rule muft govern as incafe of
coining, where it was ruled in Welfh’s cafe, by 2ii the judges,
te be a queflion of falk for the jury to determine, Whether or
not the counterfeit were made to refemble the real coin ?

Affizes, v785, and in Eafter term following ; MS5. Jud, Gould & Builer, Js. and
tit. Forgery.

All aiders and confenters to the counterfeiting of the
great or privy {eal are within the adt of Edward 3.; and that
of Mary extends to fuch in terms, Bat receivers or aiders
after the fat are not within the words of either: and it
was always doubtful how far the {tat. of Ed. 3. extended to
them by implication; which doubt is rather ftrengthened
by the {tat. of Mary, which exprefsly mentions fuch as are in
fubftance acceffaries before, and does not mention receivers.

VIL. High Treafon againfl the King's Qfficers.

By the 25 Ed. 3. «If a man flay the chancellor, trea.
farer, or the king’s jaftices of one bench or the other,
juftices in eyre, or jultices of affize, and all other juftices
afligned to hear and determine, being in their places, doing
their offices,” it is declared high treafon.

By the 7 Ann. c. 21, {. 8. to flay any of the lords of fef-
fions, or jufticiary of Scotland, in the exercife of their office,
is high treafon.

1t. The ftatute of Edward 3. extends to no other officers
of ftate but thofe who are exprefsly mentioned ; and therefore
the lord {teward, conftable, or marfhal are not included.

It may feem extraordinary that the lord treafurer fhould
be the only officer of flate named among the other high legal
officers, who {eem to have been the principal at leaft, if not
(as T think they were) the fole objetts of regard. But the
lord treafurer feems to have been named on account of the
judicial part of his office mixing with that of the other judges,
which was not inconfiderable, as appears by feveral fatutes.
The exchequer too was the great repolfitory of records, which
were brought and laid up in the treafury there, of which he
had the fuperintendance, from the other courts at Weftmin-
fter. Lord Hale doubts whether difpatching bufinefs in the
treafurer’s houfe be in Ais place; and both he and Lord Coke
feents to confine it to fitting in courts, as he does in the
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court of exchequer, or exchequer chamber, cr 2s he did in
the ftar chamber while that court ftood. The ftatute has allo
been faid to extend to juftices of nifi prius, and gaol delivery,
but not to juflices of the peace.

234,

It is faid by good authority, that ameng the judges the
barons of the exchequer are included, becaufe in the fame
predicament with the other judges. Mr. Jultice Blackftone
has indeed delivered 2 different opinion, and cited Lord Hale
in {upport of it; but the latter takes no particular notice of
this cafe, but merely ftates generally, that the ftatute extends
to no other officers than thofe named, referring to the offi-
cers of ftate above mentioned,

The ftat, § of Eliz. c. 18. having declared the office of
Iord keeper to be the fame to all intents as if he were lord
chancellor, it feems that the lord keeper, at lealt when there
is no lord chancellor, is withinthe afk, And as the office of
commiflioners of the great feal, when it happens to be in
commiffion, is by ftatute declared to be the {ame, and the
commiffioners to have the fame jurifdi¢tion and privileges as
the lord chancellor, they alfo feem to be within the at.
But not the commiffioners of the treafury, for they have not
the fame power as the lord treafurer, and therefore theis
office is not the fame. But fome other officers are included
in other ftatutes, which will be prefently mentioned.

2. The protection of the at is only during the times that
the feveral officers above named are in the actual execution
of their refpedtive offices; that is, fitting judicially in their
places in the king’s courts, whers they ufually or by adjourn-
ment {it in the adminiftration of juftice; for there they re-
prefent the king’s perfon, And Lord Hale extends it to the
Lord chanceilor’s houfe, when the {eal is open there, and ta
the hearing of caufes in his chamber, where he fays ufe has

fufficiently obtained tp give it the ftile of ffant fon gﬁ'ﬂ.

3. The fat of Ed. 3. is alfo confined to the cale of killing
fuch officers, and extends hot to a wounding or attempt to
kill, unlefs death afterwards enfue from it. Yet the mere
firtking or affultiog them in the execution of their office is
a great mifprilion, for which in fome cafes of aggravation

the
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the offender may lofe his hand, But if many confpire to
kill any fuch officer, and one a&tually accomplifh it, it feems
treafon in all.

By the a& of 3 H. 7. c. 14. the mere ¢ compafling by
any of the king’s fworn fervants named in the cheque-roll of
hhis houfehold, under the ftate of alord, with any perfon,to kill
the king, or any lord of the realm, or otber perfon fworn to
the king’s council, or the fteward, treafurer, or comptroller
of the king’s houfchold,”” is made felony, but within clergy.
According to Lord Coke, the confpiracy muft be plotted to
be done within the king’s houfehold. But the trial of offend-
ers under this aft being before a peculiar jurifdition com-
pofed of officers of the houfchold, there is lefs occafion to fay
more of it, being extraneous to the objedt of this treatife.

By ftat. 9 Ann. ¢. 16. (which was made on occafion
of Mr, Secretary Harley being ftabbéd by Anthony Guifeard,
who was then under examination before the privy council,)
it is enadted, % that if any perfon fhall unlawfully attempt
to kill, or thall unlawfully aflault, ftrike, or wound any privy
counfellor in thes execution of his office, in council, or in any
committee of councily, he thall on conviGtion be declared a
felon, and fuffer death without benefit of clergy.”

VL High Treafon in refped of the Coin,

. As to offences againft the coin, {fome of which amount to
high treafon, I fhall treat of them altogether in another
place ; contenting mylelf here with enumgrating the {everal
ftatutes by which offences of this delcription are made high
treafon; which are 25 Ed. 3. f. 5. c.2. 1 M. 2. ¢. 6.
318&72Ph.& M. c.1x. 5Eliz. c.11. 18FEliz.c. 1. 8 &
§W.3. c. 26. 7 Ann. c.25. 15 Geo. 2. ¢ 28, &

IX. In refpett of Papifis.

The ninth clafs of offences againft the allegiance and duty
of the fubje&t to the crown relates to papifls. Thefe, fo
far as they relate to xeligious matters, being in a manner
grown obfolete, I fthall barely refer to the mention which has
already been made of them in the preceding chapter. They
depend upon flatutes paffed in the reigns of Llizabeth and
James the firft, and werc confequent upon the then recent
feparation of the charch of England from the fe¢ of Rom,

- Thefe
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Thefe animofities are now happily buried in oblivion in a
more enlightened age, and under better aulpices,

X. High Treafon, . againfl the Proteflant
Succeffion,

Another principal branch of this offencé is that which
concerns the prefent proteltant fucceffion to the crown, as
madclied by the ack of fetricment, to which I have before
adverted. To fecure which it is enafled by the ftatute 1 Ann.
ff. 2. c. 17. £ 3. that if any perfon thall endeavour to de-
prive or hinder any pet{on, being next in fucceffion to the
crown for the time Leing, according to the limitations of the
adls of fettlement, from fucceeding to the crown, and (hall
malicioufly, advifedly, snd diseétly attempt the fame by any
overt adk or deed 3 fuch offence fhall be adjudged high trea-
fon ; and the offenders therein, thejr abettors, procurers,
and comforters, knowing: the faid offence to be done, on
conviClion ot attsinder thall be adjudged traitors.

By ftat. 6 Ana. c. 7. If any perfon thall malicioufly, advifed-
ly,and diredtly, by writing or printing, maintain and affirm that
any other perfon hath any right or titk te the crown of this
realm, otherwife than according to the aés of fettlement, or
that the kings of this realm, with the authority of parliament,
are not able to make laws and Ratutes to bind the crown and
the defcent thereof, fuch perfon fhall be guilty of high trea<
fon; and thofe who malicioufly and dire@ly affirm the fame,
by preaching, teaching, or advifed fpeaking, fhall be guilty
of a premubire. The f. 13 Eliz, c. 1. had before made a
fimilar provifion.

By f. 17 Geo. 2. ¢. 39. If any fubje& of the crows thall
hold any correfpondence with the fons.of the pretender, or
knowingly with any perfon employed by them, or fhall remit

or pay any money for their nfec or fervice, he fhall be guilty
of high treafon. * And any of the pretender’s fons attempt-

ing to land in Great Britain or Ireland thall ftand apd be
adjudged attainted of high treafon.

As a further fecurity for the bleffings of the proteftant
government and fucceflion, a variety of ftatutes have from
time to time been paffed, requiring the oaths of allegiance
and fupremacy to be adminiftered, fometimes is the cafes
of fulpeéted perfons, but principall v in the inftance of per-
foas taking publjc offices or wufts. Moft of thefe have been

already
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already noticed in the preceding chapter; and further men-
tion of them will occor when I treat of offences relating to
{uch offices.

X1, Seducing, or attempting to feduce others from
thetr Allegiance and Obedience to the Crown,

Another and not lels important clafs of olfences than
many of the foregoing is that of withdrawing or attempt-
ing to withdraw others from their ailegiance to the crown,
and their obedience to the king’s lawful commands in their
feveral ftations. In all cales falling within the lega! notion
of compafling the king's death, any sttempt of this fort,
though no ack be done in confequence thereof, will amount,
as was before thewn, to high™ trealen, within the fiat.
25 Ed. 3. DBut there are fome other ftatuzes relative to this
matter well worthy of particular noiice. By the ftat,

23 Eliz. c. 1. « If any one fhall have or pretend to have f

power, or Thall by any ways or means put in pratice, to
abfolve, perfuade, or withdraw a fubje&t from his natural
obedience to the crown, or to withdraw him, for that intent,
from the religion eftablifhed by the queen’s authority within
her dominions to the Romith religion, or to move him to
promife any obedicnce to any pretended authority of the fee
of Rome, or of any other prince, flate, or potentate, to be
had or ufed within the queen’s dominions, or fhall do any
overt alt to that intent or purpofe; or, if any perfon fhall
by any meaus be willingly abfolved or withdrawn as afore-
faid, or willingly be reconciled, or fhall promife obedience
as aforefaid ; every fuch perfon, his procurers, and coun-
fellors thereuntp, being thereof lawfully convifted, fhall
{uffer and’ forfeit as in cafes of high treafon.”

It feems the bare pretending to fuch a power, without
any further endeavour to perfuade perfons from their alle-
glance, or the bare endeavour fo to perfuade without pre-
tending to fuch power, is within the act.

By 1. 3. of the fame a&l, aiding or maintaining of fuch
‘offenders, knowing the fame, or concealing any fuch offence
for 20 days after knowledge thereof, without difclofing the
{fame to fome juitice of peace or other high officer, is made
mifprifion of treafon. :

In later times the fame fpecies of offence has taken another
and not a lefs perilous fhape 5 and it has been found neceffary
to
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Ch.T. §33. to pals an ack for the better prevention and punifhment of
fj:::}:;';:f o attempts to feduce the army and navy from their duty and
Sailors, allegiance to his majelty. For which purpole the ftat.
== 37G. 3. c. 70, has cnadted, ¢ That any perfon who fhail
a,&::,,% ;’,"}:_’ malicioufly and advifedly endeavour to feduce any perfon
;fﬁli&s(laﬁ*! ferving in the king’s forces, by fea or land, from his duty

y the ftat. 40 . p . .. .

G. 3. ¢.16.) to 2nd allegiance to his majefty, or to incite or ftir up any fuch
f;e m:;:‘_ perion to commit 2ny aét of mutiny, or to make or endea~
ment of thethen ¥OUT to make any mutinous affembly, or to commit any
nextfeffoss.  graiterous or mutinous pradice whatfoever, fhall, on con-
vi€lion of fuch offence, be adjudged guilty of felony without
Trialinayy  benefit of clergy.” And, by £ 2. any fuch offence, whe-
comy. ther committed in England or on the high feas, may be tried
before any court of oyer and terminer or gaol delivery for
any county in England, as if the offence had been thercin
committed. Provided (f. 3.) that no perfon tried and aca
quitted, or convifted under this a&, thall be liable to be
tried again for the {ame offence or fald, as high treafon or
mifprifion of treafon, nor fhall this a@& prevent the trial of
any perfon as for high treafon or mifprifion of treafon, who

has not been tried for the fame fact under this att.
Fuller’s cafe, Richard Fuller was indifted on the above a€t; and the
?.;.'9;' Ity 1. indiG@ment Rated that the defendant, after the pafling of the
ler, J« M5, Jud 2@, and whilft it was in force, to wit, on, &c. with force
and arms, at, &c. * felonioufly did malicioufly and ad-
viledly endeavour to feduce one Mathew Lowe, he the faid
M. L. then and there being a perfon ferving in his majefty’s
forces by land, from his duty and allegiance to his faid
majefty; againft the form of the fatute,” &c. 'The fecond
count was, for that the defeadant ¢ felonioufly did mali-
cioufly and advifedly endeavour to incite and ftir up the faid
M.1., he the faid M.L. then and there being a perfon ferving,
&e. to commit an aét of mutiny, and to commit traiterous and
mutinous prallices, againft the form of the ftatute,” &ec,
After convition a queftion was referved for the opinion of
the judges, Whether the indi@ment were good in this gene-
ral form ! or, Whether it ought not to have ftated how and
by what a&s the prifoner endeavoured to feduce the foldier?
The cale involving fome difficulty, it was afterwards argued
in the exchequer chamber before all the judges . (except
Vf;fe t:f fime  Duller, J. who was indilpofed), and all thofe who were
the chaper on  2¢mbled held the indi@ment to be fufficient. This-opinion
Famofin- was grounded wpon confideration of many precedents in
Tremain

P e et ab . e g it
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Tremain of the like general import, and on the nature of Ch.IL §33.
the offence itfelf, created by the a& of patliament in the T’éi;’;”
terms laid in the indiétment.

XII. Defertion from the King's Forces. § 3.

. . . . Defertion,

The laft offence more immediately againft the allegiance ?‘;ﬂ 26.
due to the crown, though not amounting to high treafon, -‘:E::;cg;: 08,
is defertion from the king’s armies. This, whether by land r Hawk. ch, 43.
or fea, in England or abroad, is by feveral ancient ftatutes, ‘;-'ssi;?k. c 190
and particularly by the ftats. 18 H. 6. ¢. 19. 7H. 7, ¢, 1. 2 & 3Ed. 6.

3 H. 8. c. 5. and § Eliz. ¢. 5. made felony, and, under ;'Ez{;,, 5
certain circumftances, without benefit of clergy; and the 73- A
fat. 2 & 3 Ed. 6. c. 2. renewed by flat. 4 & g W. & M. 37 ¢ ¥
¢. 23. takes away clergy generally from deferters in time of

war. And the offence is made triable by the juftices of every

fhire, Thefe ftatutes are alfo levelled againft fome other

inferior military offences, which are punifhable as mifde-

meanors 3 but they are altogether fallen into difufe, a5 well

on account of the manner of retaining foldiers therein re-

ferred to being no longer adopted, as becaufe, fince the annual

aéts for punithing matiny and defertion, a more compendious

and convenient {yftem of military coercion has obtained.

Bytheftat. 1Geo. 1. ¢. 47, If any perfon (other than inlifted 1Geo. 1. ¢. 474

foldiers, who are already punifhable by law for fuch offence)

fhall, in Great Britain, Ireland, Guernfey, or Jerfey, perfuade

or procure any {oldicr to defert, he thall forfeit 40 1., to be re.

covered by any informer; and, if he has not property to that

amount, or from the heinous circumftances of the crime it

fhall be thought proper, the court before whomhe is conviéted

fhall imprifon him not exceeding fix months, and aifo adjudge

him to ftand in the pillory for one hour in fome market

town next adjoining to the place where the offenece was com-

mitted, in open market there, or in the market town itfeif

where the offence was committed. By f. 2. 'the profecution

muft be commenced within fix months after the offence.

Of Accomplices, and when they may be put om  §3s.
their Trial,

I. It is generally faid, that in high treafon, whether at 4:{‘ Princitals,
common law or by ftatute, there are no acceffarics, but all | Hj;f:" "::’,’1“1‘:;".
@re principals ; and that whatever will make 2 man acceflary 29- ckl: 2.

. . 2 aw) [4:1% 29.
before ¢ "),

Fofts 141, 346, 1 Hale, 214, 239 323 328, 613 3 Inﬁ 16. 138, Swawnf, 0. Kel 33.
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before or after in felony, will make him a principal in tres»
fon, and that nothing lefs will. And this is true, both with
1efpedt to new 25 well 23 ofd treafons, if it be taken with
refpett to the offence itfelf, or the offender after conviftion ;
but with two cxceptions :

i, With refpect to receivers of fuch as counterfeit the
feals or money; concerning whom there is a difference
of opinion, whether they are guilty of more than mif-
prifion of treafon. Though in all other treafons againft
the king within the ftat. 25 Ed. 3. the offence of receiv~
ing a traitor knowingly makes the receiver alfo a traitor.
I do nort find the grounds of this diftinttion any where
plainly ftated. But what feems to have led to it is the opi-
nion hinted st by Lord Coke; as entertained by fome, that
the offences of counterfeiting the feals and the coin were
only felonies at common law ; or if, according to the better
opinion, they were treafons, yet they were admitted to
clergy, which Lord Hale fays was formerly allowed in fome
cafes of treafon; and certainly it was allowed in thefe.
The loft-mentioned anthor in another place, fpeaking of
counterfeiting the feals, fays that at common law the
offence was treafon or felony, according to the king’s plea-
fure to indict for cither. But even if the indiGment were
laid proditorie, it was treafon of an inferior kind, a kind of
petty treafon, as he fays, in comparifon to thofe of com-
pafling the king’s death, levying war, or adhering to his
enemies ; which opinion is adopted by Mr, Juftice Black-
ftone. ‘That there was a manifeft diftin@ion between them
appears from the difference of the judgment at common
law between the treafons for counterfeiting the coin and
feals, and thofe of a fuperior kind. It feems doubtful whether
the ftat. 25 Ed. 3. was not in one refpet introduétive of a
new treafon, which was not fuch at common Iaw, namely,
as to the bringing of foreign money into the realm ; but
this is confidered as fubject only to the fame judgment as
other treafons relating to the coin: and, at leaft, in other
refpetls, it muft be confidered that the ftatute was not
intended to enhance the crime or punithment of treafon ;
for the judgment in the cafe of the coin remains as it did
before at common law. If then the offences of coun-
terfeiting the coin and feals, admitiing them to be treafons
at common law, were clergyable ; and that ftatute was in

general
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general a reftraining ftatute, and not deemed to enhance ChIL § 35
the crime of treafon beyond the letser of it; and as receivers Accomplicer, Be-
cannot be indifted for the aft of counterfeiting, &c. within eee w o
the words of that flatute, by, force of which they would be
oufied of clergy, as all other kind of aidurs to treafon may, 1 Hale, 238,
but muft be indicted {pecifically for the receipt; fo it may Pob
be argued that by force of that, which was a refirain-
ing {tatute, receivers, who do not come exprelsly within
the words or neceflary implication of it, fhall not thercby
be fubjected to greater penaliies than they were liable to
before the pafling of it. And, as there is no fuch thing at
this day as clergyable treafon, therefore, as Lord Hale {ays, Ibid. 237
though the more probable opinion may be that fuch receivers
are traitors (and fo he ttates them to be in one part of the
Summary), yet the more merciful opinion is againft fuch a #.5uprs.
conftrution. According to the latter opinion, the cafe of B;’“;‘g;‘:f"
John Conier, who was convited upon an indictment for
traiteroufly receiving and comiorting J. F., knowing him to
have traiteroufly connterfeited the coin, &c. was confidered
to be only mifprifion of treafon; and he was at length par-
doned. It is evident, however, from the flatement of the
seporter, that the cafe did not pafs without doubt. And
it mufk be admitted, that the belt modern authorities have %ﬁf&“ng'@'
adppted the frifter conftrudticn of ‘the two; confidering it 2o 1.
. Sum. 177,

as a neceflury one refulting from the general rule of law, g0 b 20,
that whatever will make a man acceffary before or after in antra.
felony wili make him a pringipal in treafon 5 and that the
. 25 Ed, 3. having declared thele offences to be high treafon,
the confequence follows of courfe. It {cems allo to be greatly
ftrengthened by this confideration, that gtherwife the receipt
of 2 common felon would be a higher offence than the receips
of a traitor of this kind, which appears tg be incongruous. I
have contented myfelf with ftating how this queftion ftands,
and fhall fozbear to adyance any diret opinion of my own,

As to what fhall mzke a man a receiver or maintainer
in treafon, this follows the general ryle in cafes of fe-
lony, tp which I refer. Thus much, however, may be
abferved in refped of counterfgiters of the coin, that the
bare attering of falfe money, knowing it to be fo, is not g‘:lm‘l cafe,
fuch 2 maintaining of the counterfeiter. as will amount o roa. 133,
treafon, but merely a mifpri.ﬁoq s yet, if this were Jone : ﬁze Sum. gé.
with knowledge of the coiner, or in-concert with bim, it | ik, en 17.

Io ' : was f 56-

¥ide 2 Hawlt.
ch. 29, L 3.
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was ruled in Oliver’s cafe to amount to treafon., If it were
done in confequence of an agreement with the counterfeiter
before the counterfeiting, it makes the utterer an aider and
abettor ; if done after, he is a receiver and maintainer,

The ftat. 16 Geo. 2. ¢. 31, has further provided, that the
mere aiding or afhiting any prifoner, convited, attainted,
or committed for high treafon, to make his efcape, though
no efcape be adtually made, fhall be liable to tranfportation
for feven years. :

2. The fecond exception to thegeneral rule, that alf are prin-
cipals in treafon, is where the {pecial penning of any a&, creat-
ing a new treafon, leads to a different conftruftion ; whereon
itis to be obferved that the conltruétion has in general been
very favourable in excluding mere receivers or comforters
after the falt, not named in fuch a&, from the penalties of
high treafon, if others who may be confidered as acceflaries
before or at the falk are exprefsly named. This is founded
upon the principle that expreflum facit ceffare tacitum.
And it hag been applied to ftatutes where even the word
aiders was nfed, when joined with fuch words only as fm-
ported a confent to the offence. But even in the cafe of
new.created trcafon, he who refcues the traitor from pri-
fon, or fuffers him voluntarily to efcape from his lawful
cuftody, though not cxprefsly named in the ftatute, is yet a
traitor by a neceffary confiru@ion of law upon the adt itleif
in the famec manner as offenders of the like fort were pu-
nithable at common law as traitors, and fill continue fo
though not named in the flat. 25 Ed. 3,

II. Next, a5t the evidence affelting accomplicer.

As it happens more frequently in trials for this than for
any other offence, that the alks of fome of the confpirators,
in the abfence of the others, are given in evideace againit
them, it may be worth 3 more particular enquiry in what
manner the rule is applied.

In this, as in other cafts founded in confpiracy, the con«
fpiracy or agreement among feveral to aé} in concert tope=
ther for a particular end muft be eftablithed by proof,
before any cvidence can be given of the adls of any perfon
not in the prefence of the prifoner.  And this muft, gere-

4 rally
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rally fpeaking, be done by evidence of the party’s own afls, c‘!.:& . é 37
complires,

and cannot be colletted from the aéts of others, independent
of his own; as by exprefs evidence of the fack of a previous
confpiracy together, or of a concurrent knowledge and ap-
probation of each other’s alts. But it may alfo be done by
evidence of the alls of the prifoner, and of any other with
whom he is attempted to be fo conne&ed, concurring together
at the fame time and to the fame purpofe or particular object.
And here the evidence of a confpiracy is more or lefs firong,
according to the publicity or privacy of the object of fuch
concurrence, and the greater or lefs degree of fimilarity in
the means employed to effeét it, The more fecret the one,
and the greater the coincidence in the other, the ftronger
is the evidence of a comlpiracy. Where it appeared that
there was a confpiracy to levy war in the North-Riding of
Yorkihire, and that there was at the fame time a fimilar
confpiracy in the WefRiding, in which latter only it took
place; and it did not appear that thofe in the North Riding
agreed to the infurreQion in the Weflt, or that they knew
any thing of it: it was agreed that the former could not be
implicated in the a&s of the latter. And yet the als of
both concurred at the fame time to the {ame general object ;
namely, an infurre@ion againft the government. In the
cafc of the Earl of Southampton, in that of Purchafe, and
fome others which have occurred, there was an adtual pre.
fence and particular co-operation and aiding in the very
ats of rebellion ; and therefore they fell under a different
confideration.

But when the conneétion between the parties, by one or
other of the means above mentioned, is ence eftablithed ; of

Fwidence,
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which the court muft in the ficft inftance judge, previous againt o/t

to the admiflion of any confequential evidence to affe&t the
prifoner by the adls of others, to which he was not a party
or privy; then whatever is done in purfuance of that con-
fpiracy by one of the confpirators, though unknown perhaps
to the reft at the time, i3 to be confidered as the a&t of all.

This muft, however, bc underftood with thofe diftin&ions

which obtain between principal and acceffury in felony, in
refpet to the extent of their Hability for each other’s aéts 3
fo far as thofe diftinctions are applicable to-treafon and mif-

demeanor, where 2ll who take part are principals. If feveral Kel. 1g.

perfons

3 init

.9.
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trlven of a book called the fécond part of the Rights of Man, Ch. 1. &38
Y Th Paine: whi . . . . A“fca_wﬂices.
¥ Thomas Paine, which the focicty for conftitutional in- “Zeidence.

formation had made the fubjek of their thanks to the author,

CL; 1. § 58 perfons agree to levy war, fome in one place, and fome in
Compilces. . -
b’ another, and one party do aftually appear in arms, this is a

eweameems  levying of war by all, as well thofe who were not in arms as

thofe who were, if it were done in purfuance of the onginal
concert : for thofe who made the attempt were emboldened
by the confidence infpired by the gencral concert, and there-

and of which they had promoted the diftribution. The book
was proved by one Jordan a bookfeller, who looking at it faid
that he had publithed a bool: Like it, and of the fame type,

This mode of proof was objefted to ; but the court overa
ruled the objeciion, there being nothing of firi&t identity in

rations fettled, and thofe to whom the execution of them is the inquiry. Evidence of the like fort was given upon the Rex v. Hay
committed afterwards fee occafion to vary in certain particn- other trials which took place about the fame period. od Thelwal, |

lars from the original plan, which is accordingly done un- . . and Dee. 1794, MS,
known to fome of the conlpiraters: yet I conceive that if the In William Stone’s cafe before mentioned, evidence hav- Resv.W. Stone,

new meafures were conducive to the fame end, and that in ing been given to conneét the prifoner with John H. Stone § the Bar of the

Comtef B.R.
fubftance the original confpiracy were purfued, they all re- and Jackfon, and to fhew that they were engaged ina con+ Pil. 36 Geo. 3.
main refponfible for each other’s aéts.

MS
Rex v. Horne Upon the trial of John Horne Tooke for high treafon,

fore their particular aéls are in juftice impntable to all the
reft. But fuppofe a confpiracy to levy war and a plan of ope-

Antey pa g,

Now. 1794, MS.

fpiracy to tranfmit to the French enemy an account of the 3,46 Term Rep,
difpofition of the people of England in cafe of an invaton, 57

much of the fort of esidence to which I have allyded was

given. The indictment was for compaffing the king’s death;

and the overt adts charged were in {ubflance, that the pri.
foner with feveral others named confpired to procure a con-
vention to be called to ufurp the powers of government,
depofe the king, and fabvert the conftitation. In fupport of
which the counfel for the crown read the minutes, (being firlt
verificd to be true minutes of their proceedings,) of two fo-
cieties or voluntary affociations of perfons calling themielves
the focicty for conititutional information, and the London
correfponding fociety, of the former of which the prifoner
was a member: 2nd alfo various Jetters addrefled from fimi-
Jar focieties in different parts of the country to the fecretaries
of thefe focieties, found in their poffeffion or in that of the
members of the other focieties who correfponded with them.
To the reception of this body of evidence there was fome
oppolition by. the counfel for the prifoner. But the court
#uled that all thefe papers, and the as of perfons engaged
in the fame defign, were proper to be received as evidence of
the general confpiracy. Alfo the minutes of the proceedings
of a number of other perfons who met at Edinburgh, and
called themfelves a Britifh convention for the reform of par-
liament, to which the fociety for conftitutional information

had fent a delegate, whofe condu& they approved of, were
read ; thofe minutes having been found on cne Skirving whe
ated as fecretary to that convention. Evidence was aifo

givea

the fecretary of {tate was called to prove that aletter of Jack-
fon’s, containing treafonable information of the {tate of this
country, had been tranfmitted to him from abroad, but ina
-confidential way, which made it improper for him to fay by
whom it was communicated. This_evidence was cbjected
to on the part of the prifoner, as the letter was not proved to
have come to his hands, and he ought not to be affelted by
any but his own aéts. But the court admitted the evidence ;
and Lawrence, J. obfervad, that in Tooke’s cafe {above res
ferred to) he had alluded to the cafes of Lord Stafford and
Lord Lovatt, to thew that in crder to prove a confpiracy the
als of the different confpirators were admiflible, though adls
to which the prifener was no party: and that in this cafe
evidence having been given from the alls of the prifoner
himf{clf, fufficient for the jury to confider whether he were
not one of a treafonable confpiracy with Jackfon; if they
fhould be of that opinion, Jackfon’s alts done in purfuance
of that confpiracy were in contemplation of law the alts of
the prifoner. And Lord Kenyon, who had on the firft day
of the trial when the evidence was recerved rehed altogether
on the aathority of the precedents in Hardy’s cafe and Horne
Tooke’s cafe, on the next day declared himfelf perfedily fa-
tisficd on principle with the-decifion of the court: of which
alfo the prifoner’s counfel then fignified their approbation.
A paper was alfo read on the fame trial found in the poffef-
fion of Jucklon, in the hand-writing of one Galliers a clerk
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of the defendart, the reading of which was at frft oppofed 5
butafrerwards the paperwas agreed by the defendant’s counfel
to be evidence, when they found it contained parts of fome
other papers which the defendant had before obtained from
other perfons. Another paper fo found, which was alfo in
the hand-writing of Galliers, was not allowed to be read,
mierely on that account, as evidence of its having been fent to
Jackfon by the prifoner, which was the ground on which it
was offered by the counfel for the crown; becanfle it was
properly obferved it did net follow becanfe the defendant
had employed Galliers to write one paper, therefore he had
employed him to write this. 'What were the contents or
nature of the paper did not appear, and there was no refo-
lution of the court oo that ground. But if the paper had
appeared to have related to the confpiracy in queftion, it mufl
I conceive in that ffage of the trial have undergone 2 differ
ent confideration.

But Farther, with refpe& to the trial, the general yule, that
all ave principals in treafor, muft be underftood with more
limitation. In regard to all aéts of approbation, incitement,
advice, or procuring towards that fpecies of treafon, which
in judgment of law fals within the claufe of compatling the
king’s death, or that of the queen or prince, there is no doubt
but that the party may be tsied before the perfon who adted
upon fuch incitement ; becaufe the bare advifing or encou-
raging to {uch aétions is in itfelf a complete overt act of
compafling ; and it is totally immaterial whether the attempt
were ever made or not. 'The cafe of Somerville proves no
more than this; thongh the rule is thete laid down in genercl
terms, that a perfon aiding or procuring a treafon may be
tried before the altor. But with regard to all other treafons
within the ftat, 25 Ed. 3. if one advife or encourage another
to commit them, or furnifh him means for that purpofe, in
confequence whereof the falt is committed, the advifer
will indeed be a principal; for fuch advice or affiftance
would have made him an acceffary before the faél in felony :
but if the other forbore to commit the aék thus advifed, the
advifer could not be a traitor merely on account of his in-
efectual advice and encouragement; though his conducl
would be highly criminal: for it cannot be faid that a perfon

procured an offence which in truth was never committed.
In

OF High Treafon.

In thefe cafes thercfore the treafon is of a derivative nature,
and depends entirely upon the queftion, Whether the agent

iol
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Acoompiices,
Triad,

have or have not been guilty of fuch treafon? the proof of mem—m—ea

which can only be legally eftablithed by his conviltion, if he
cantinue amefnable to juftice, or his attainder by outlawry, if
he ablcond ; unlefs the acceffary choofe to waive the benefit
of the law, and {ubmit to a trial,

The fame rule holds in cafe of afiftance or proteftion to
a traitor after the fact in all cafes, or of permitting or pro-
curing his efcape from cultody. The party knowingly afford-
ing fuch prote&ion or contributing to fuch efcape, if the
treafon have been in fa@ commirted, will be a principal
traitor ; but the fat of the principal’s guilt muft firlt be
eftablithed, and notice of it muft aifo appear to have been
reccived by him who may be called the acceffary after.  For
it cannot be faid that a perfon received or fuccoured a traitor
knowingly, that is, with 2 knowledge of the trealon’s having
been committed, when in truth either no fuch treafon was
committed by kim, or the receiver was altogether ignorant
of it. But it'would be fufficient if a refcuer knew that the
party was committed for high treafon, if in fat he were
guilty of it: and though hc were not guilty of it, yet it
would be a great mifdemeanor to refcue one under fuch a
charge, or fuffer him to efcape. And though the party him-
{elf, committed for treafon and breaking his prifon, may be
tried for that offence before he is convicted of the treafon,
yet it can only be for felony, upon the ftatute de frangentibus
prifonam. So if both be indicted together, the jury muft be
firlt charged to inquire of the guilt of the principal.

By a temporary a& of the 14 Eliz. ¢. 2. the confpiring,
imagining, or going sbout unlawfully and malicioully to fet
at liberty any petfon committed for high treafon or fufpicion
thercof before indi€tment, and fetting forth the fame, or de-
claring it by exprefs words, writing, of other matter, was
made mifprifion of treafon ; but after indi€tment of the prin-
cipal it was made felony fo to confpire, and declare fuch con-
fpiracy ; and after his convidtion or attainder, it was made
high treafon fo to do, On this Lord Hale obflerves, that
under the ftat, 25 Ed. 3. if there were only 2 commitment
of the prineipal for treafon, but no treafon in fa& committed
by him, she fetting him at liberty was no treafon.  And that
the mere ¢onfpiring o do fo, though manifefted by open
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tried before the altor. But with regard to all other treafons
within the ftat, 25 Ed. 3. if one advife or encourage another
to commit them, or furnifh him means for that purpofe, in
confequence whereof the falt is committed, the advifer
will indeed be a principal; for fuch advice or affiftance
would have made him an acceffary before the faél in felony :
but if the other forbore to commit the aék thus advifed, the
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alt, ncither was nor is treafon, though the party imprifoned
were indicted or even attainted, but only a bare mifdemeanor
punithable by fine and imprifonment ; that is, provided the
confpiracy were not cffefied.

It is not equally clear how the rulc, with refpeét to the
courfe of trial, would be in the cafe of a conflrudtive levying
of war, namely, in regard to fuch perfons as accidentally
join others in the commiffion of unlawful and traiterous adls,
but without any knowledge of their previous traiterons de-
fizn, which previous defign alone conftitutes fuch aéls to be
high treafon. That fuch an aiding and fupporting in the
very act of rebellion does make the parties guilty of high
treafon, notwithftanding their ignerance of the treafonable
intent, is clear. 'This was exprefsly determined in the cafe
of Purchafe before mentioned. The three diffenting judges
in that cale grounded their opinion on the confideration that
it was not directly found that he aided and affifted the faid
traitors, though they agreed that the mob were continuing
their act of treafon when he joined them. The fame doc-
trine was holden in the cale of the Earl of Southampton, and
thofe who lent their afliftance to Effex’s rebeilion ; and alfb
by a majority of the judges in the cafes of Appletree und La~
timer, in the 20 Car.2. Bat in each of thefe cafes thofe
who were actually privy to the defign, and tock a principal
part inthe very a&ts of treafon, were indifted and convidted
at the fame time.  Yet it muft be confidered that in this as
in all other cales grounded in confpiracy, where feveral per-
fons take the fame or differenct pares all tending to the fame
end, that of itfelf is primé facie evidence that they all alted
with the fame defign.

I fhall next confider where the trial is to be had, and the
manner in which it is regulated,

Of the Trial.

The flat. 1 & 2 Ph, & Mary, ¢. ro. enalls, ¢¢ that all
trials hereafter to be had, awarded, or made for any treafon,
fhall be had and ufed only according to the due order and
courfe of the common laws of this realm, and not otherwife.
This offence is trizble therefore, like all athers, in the county
where the offence is committed, that is, where the overtalls

charged
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charged in the indi¢tment were done; but asI fhall hereafter
thew, it is enough if one overt act be proved in that county.
The above act of Philip and Mary is a virtual repeal of the
{tatutes of the 26 and the 32 Hen. 8. ¢. 4. as to the trials of
treafons committed in Wales ; for though the indictment is
ot properly the trial, yet it is fo conneQed therewith that
they cannot be feparated in this relpect without {pecial pro-
vifion for that purpofe; and it is alfo a repeal of the ftat
33 Hen. 8. c. 22. as to treafons in general.

‘Treafons commutted on the high feas are triable before the
admiral, by commiflion under the great {eal, by virtue of the
ftat, 28 Hen. 8, ¢. 15. which in this refpeét flands unre-
pealed by the ftat, 1 Mar, flat. 1. ¢ 1,

As to other treafons committed out of the realm, provifion
is made by the ftat, 35 Hen. 8, c. 2. which enadls, ¢ that
all manner of offences being then already made or declared,
or after to be made or declared by any law of this realm to
be treafons, mifprifions of treafuns, or concealment of trea-
{ons, and committed by any perfon oat of this realm of Eng-
land, fhall be from thenceforth inquired of, heard, and deter-
mined before B. R. by jurors of the fame fhire where the
faid bench fhall fit, or elfz before fuch commiflioners and ia
{uch thire of the realm as fhall be afligned by the king’s
commiffion (a), and by lawful men of the fume thire ; in like
manner and form to all intents and purpofes 2s if fuch trea-
fons, &c. had been committed within the fame {hire where
they fhall be fo inquired of,” &c. By f. 2. the privilege of
peerage is faved.

A like provifion is made with refpe@ to Scotchmen by
the ftat. 7 Ann. c. 21. f. 5., who are triable before com-
mithoners in any fhire, ftewarty, or county of Great Bri~
tain, as fhall be affigned by the crown for - all treafons and
mifprifions of treafons committed cut of the realm of Great
Britain. '
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treafons coramitted out of the realm, as may be colleGied
from the preamble to the fiat. 35 H. 8. c. 2. Yet, if the
court remove into 2 different county from that wherein the
indi¢tment was found, the trial muft fill be by jurors re-
turned from the firlk county, agreeable to the rules of the
common law.

One fpecies of treafon, namely, that of committing hoiti-
lities at fea, under colour of a foreign commiffion, or any
other fpecies of adherence to the king’s enemies there, may
be indicted and tried as piracy by virtue of the ftats. 22 H. 8.
c. I5. 11 & 12 W. 3. c. 7. and 18 Geo. 2. ¢. 30.

There are inftances in the books of trials in England for
high treafon, committed by Irifbmen in Ireland before the
union ; one of them in the cafe of an Irith peer, who ob-
je€ted without avail to the defeét of trial by his peers. This
has not pafled without queftion: but, fince the legiflative
incorporation of the two countries, thefe cafes cannot be
brought inta precedent again. And very thortly before the
union an a& pafled dire@ly repughant in {pirit to thofe
authorities. This was the temporary aét of the 39 Geo. 3.
¢. 44. f. 7, 8., by which it was provided, ¢ that perfons fent
from Ireland to this country for fafe cuftody, charged with
treafon, fofpicion of treafon, or treafonable praétices there,
and perfons taken up in this country, on a charge of the
fame offences committed in Ireland, may be detained here
in fuch places as his majefty may think fit: but that fuch
perfons, when entitled by the law of Ireland (if they had
been in cuftody there) to be tried or difcharged, may apply
to the court of B, R. or any judge thereof, who fhall order
them to be difcharged, or fent to Ireland to be dealt with
according to law.”

It feems to me that the true queftion in fuch cafes is,
whether by force of the relation between a foreign depend-
ency and the parent fate, the legiflative 2&@s of the latter
be or be not binding proprio vigore upon the inhabitants of
the former. But with refpe to all thofe colonies and de-
pendeucies of the crown of England, which remain under its
Jegiflative control, all treafons committed therein are undoubt-
edly triable here by force of the ftat. 35 H. 8. c. 2. although
they may have fome fpecial laws of their own applicable to
criminals, and jurifdiQion for their trials. This feems to

arife
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arife of neceflity from the very nature of the tie of allegiance
by which they are knit to the crown of England, unlefs
there be any exprefs convention or ftipulation that the fub-
jeéts thereof (hall only be judged by their own particular
lawsand tribunals. In Platt’s cafe above referred to, it wag
faid by the court, that the ancient opinion was, that adhe-
rence to the king’s enemies within the meaning of the flat.
25 Ed. 3. c. 2. might even before the fiat. 35 H. 8. have
been tried by the rules of the common law within the king-
dom, though the aid and comfort were afforded out of it;
but that every other fpecies of treafon committed without
the realm could only be tried here under the provifions of

that aé},

The ftat. 35 H. 8. however, does not include Wales, which
is within the realm of England; nor Scotland, which is
incorporated therewith by the alk of union. During the
rebellion, which began in Scotland in the year 1745, an
a& paffed empowering the king to iffue commiffions for
trying the rebels in any county of the kingdom, in the fame
manner as if the treafons had been committed in that
county. Alexander and Charles Kinloch, two of the rebels,
who were Scotchmen born, and indi€ted for overt alls of
high treafon committed in Scotland, infifted upon the benefit
of the a&t of union ina plei to the jurifdi@ion of the {pecial
commiffioners in Surry; which was over-ruled upon the
authority of the ftatute under which the court fat.  Upon
that occafion Mr. Juftice Fofter was of opinion, that the
objeftion, if any; was available upon the plea cf not guilty;
for, unlefs the cafe of the prifoners was brought within the

ack, they would have been entitled to an acquittal for want

of proving an overt a& in the county where the commiilon

. fat, and from whence the jury came : or, as the merits of

the obje&ion appeared on the face of the indiftment, which
fet forth the a& of parliament, and laid the overt alls in
Scotland according to the fafly it was alfo open to them to
move in arreft of judgment on the fame ground.

" This and other a&s of the like kind were neceffary, be-
caufe Scotland being by the aét of union within the realm,
the Scotch rebels could not have been tried in England for
acta of rebellion committed in a fhire of Scotland without a
fpecial autherity for that purpofe. -

L
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OF High Treafon.

As to the Moge in which Trials for this Offence
Shall be regulated.

The legiftature, for the fafeguard of the fubjeft under
the weight of a ftate profecution, and the popular odium
of o deteftable a charge, have decmed it neceffary to make
fpecial provifion by feveral afis of parliament, particularly

by the ftat. 7 W. 3. ¢. 3. Thefe may be confidered under
the follewing heads of inquiry ;

3. To what Treafons thefe Regulations extend.

2. Before what Tribunalr,

3« Within what Time Profecutions muff be comuenced.

4 When and what Obje&tions may be taken to Want of Form
in the Indiffment,

§. By whot Witneffer and Evidence the Fnditment muff be
Jupported.

6. To what Privileges the Defendant is entitled in preparing
Jor and making ks Defence,

1. Thea& of the 7 W. 3. c. 3. for regulating trials in
cafes of high treafon and mifprifion of treafon, is confined
to high treafons (except in the particulars after noticed,)
whereby any corruption of blood may or fhall be made to
the offender or his heirs, and to the mifprifions of fuch
treafons., The 1ft and 24 feGions are exprefsly limited to
fuch treafons, and all the fubfequent claufes, except the 10th
and 171th, ufe words of reference. This muft be intended
of all {uch treafons, as well thofe created by ftatutes fubfe-
quent as before, where the corruption of blood is not faved
by che fturate.  And therefore, if high treafon be committed
on the high feas, the defendant in a profecution under the
ftat. 28 H. 8. c. 15. will be entitled to the benehit of the
adl, notwithftanding the doubt (though as Mr, Juftice Fofter
conceives, without juft ground), whether a corruption of
blood be wrought in that proceeding (a). But the cafes of

() It i§ probable that M. Juftice Fotter bad in view 2 cafe at an Admiralty
Seflions in Juty 1705, where Powell, J. faid, and which was agreed by the civia
lians, that it had been reled by sl the judges that the flat. 3 W. 3. extends to
treafons on the fea, though they do not make a corsuption of blood, and the pur-
view of the ftatute confines it to treafons whereby any corruption of blood fhall be
made : for, faid Powell, [. thole words were éxpounded to relate to the treafons of

counterfeiting the coin, &¢. which are there excepted, MS, Tracy 254 & 2528
¥ide Vaughan's eafe, 556 Tr 37,

petty

s s
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© petty treafon, of treafons created by aéls faving the corrup-

tion of blood, and of the treafons exprefsly excluded by the

107

Ch.II. §43.
Trial,
Regulations.

13th fection of the alt, of counterfeiting the king’s coin (),

the great {eal, privy feal, fign manual, and privy fignet, all
ftand upon the fame foot as they did before the making of this
act. By the ftat. 6 Ges, 3. ¢. 53- the fame cafes are excepted
out of the fiat. 7 4nn. c. 21, f. 11. after mentioned, which
is auxiliary to that of W. 3.5 and the fame flatute of Geo. 3.
alfo provides, that nothing in the {aid ftatute of Ann. fhall
extend to any indiément for high treafon, or to any pro-

~ ceedings thereupou againft any offender, who by any at

or afls now in force is to be indicted, arraigned, tried, and
conviGted by fuch like evidence, and in fuch manner as
is ufed 2nd allowed againtt offenders for counterfeiting the
king’s coin.

The operation of the ftatute of King William has been
ftill further confirmed by alate alt, which took its rife from
the attemptof a wretched maniac of the name of Hadfield
to affaffinate his majefty, by firing 2 piftol at him as he entered
the theatre at Drury-lane, The reafon of the ftatute, which
is very fhortly hinted at in the preamble, is obvious: it was
thought incongruous that greater privileges and indulgence
fhould be allowed to a prifoner upon his trial under a charge
for affaffinating or attempting the life of his fovereign, than
if he had made the fame attempt upon the life of any of his
majefty’s fubje&ts. Upon this oceafion the prifoner had the
benefit of the {tat. of King William, and foon after the legif-
lature paffed the following law:

By ftat. 40 Geo. 3. c. 93. reciting * that it is expedient that
in cafes of high treafon in compaffing or imagining the death
of the king, and of mifprifion of fuch treafon, where the
overt act or 3és of fuch treafon alleged in the indi&tment

{a} A doubt has been thrown out, Whether other treafons rel.aﬁng to toin, not
the king's coin, are within this exception ; namely, the importing coin couneers
feited o the fimilitude of Englith coin, and the counterfeiting forelgn coin made
current here by proclamation 5 in both of which a corruption of blood is werked #
Undoubtedly thefe Aand in pori ratisne with the exception as to the counterfeiting
of the king's coin fri@ly fo called ; and to avoid a palpable incongruity, which
cannot be imputed 1o the legiflature, cught to receive the fame conftrudtion. Be-
fides, in the latter cale #ny coin which ir cursent here by the king’s aathority may
juftly be deemed the king's coin, ualefs the apparent fenfe of a flatute lewd to 2
#ifferent conftrotion ; the contrary of which is the cafe here,

fhall

Foit, 227.

Fide polt, £ 43.

406G, 1. ¢. 8.
Exceptizn in cafes
of attemipts wn the
ding's perjon.

Vide Folt. 226
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Ch. 1. §43. fhall be the affaffination or killing of the king, or any dire&
Regulations,  attempt againf his life, or any dire@ attempt againft his
w=—wm—— pecr{on, whereby his life may be endangered, or his perfon
may fuffer bodily harm, the trial for fuch offence fhould not
be different from trials for murder or wilful and malicious
thooting ; enadls, that in 2ll cafes of high treafon in com-
pafling or imagining the death of the king, and of mifprifion
of fuch treafon, where the overt a& or ads of fuch treafon
which fhall be alleged in the indi€tment fhall be affaflination
or killing of the king, or any diré& attempt againft his life,
or any dire& attempt againft his perfon, whereby his life
may be endangered or his perfon may fuffer bodily harm, the
perfon ot perfons charged with fuch offence thall and may be
indifted, arraigned, tried, and attainted in the fame manner,
and according to the fame courfe and order of trial, in every
refpedt, and upon the like evidence, as if fuch perfon or per-
fons ftood charged with murder : and none of the provifions
contained in the {everal adls of the 7 W, 3. and 7 Ann. re.
fpedtively, touching trials in cafes of treafon and mifprifion
of trealon refpeQively, fhall extend to any indiment for high
treafon in compaffing and imagining the death of the king,
or for mifprifion of fuch treafon, where the overt act or aéts
of fuch treafon alleged in the indi@ment fhall be fuch as
afore{aid: but wpon convittion on fuch indi@ment, judg-
ment thall be neverthelels given, and execytion done, as in
other cafes of high treafon,” '

2. Before what Tribunaks.

§44- The ftat. of W. 3. is not only applicable to examinationg
8;{;:::?41 of fuch treafons before the ordinary courts of juftice, but

4W.3 <.3. Ipecial provifion is alfo made therein for a more equal and

;:Dlﬂ?;:. L3z indifferent trial of peers in the like cafes. Before this time,

1ieft 156. b, Upon the trial of a peer in the court of the high feward,
Muoor, 6232, : : .

4Bix, Com.  th€ peerstricrs were a fele@t number returncd at the nomi.

ab mation of the bigh fteward. This was the real mifchief,

though. not that whick is fpecified in the a&; and for re-

medy thereof it is enafted, * That upon the trial of any

peer or peerefs for high treafon or mifprifion, all the peers

who have a right to fit and vote in parliament fhall be duly

{fummoned, twenty days at leafl before the trial, to appear at

fuch

Of High Tresfon. 10g

fuch trial; and that every peer fo fummoned and appearing ‘-‘hr}:}j e
fhall vote in the trial of fuch pecer or peerefls, having firfl  Repulations,
taken the oaths appointed by the a&.” This claufe refers
to trials for treafons generally, and is not confined to fuch :’; “i‘_hﬁ-ﬁ“-
treafons only 28 corrupt the blood. It is followed by a #. 7 W.3. ¢ 3
provifo, that nothing in the aét contained thall extend  to tf;n‘d’;;g":; ox-
any impeachment or other proceedings in parliament in any peachment or
kind whatfoever.” But notwithftanding the generality of :’;;ﬂlf'::h'::
thefe latter words it was clearly fettled in the cafes of the o
Farls of Kilmarnock and Cromartie, and of the Lord Bal- ; ;0. snte,p.106,
merino, that they do not extend to exclude the trial of f‘;‘;sﬁggm so.
peers in full parliament in the ordinary courfe of juftice; Cafes of the
but that they are entitled to all the bencfit of the al. lonsfvonte
And, accordingly, upon the trial of thofe peers for high and Buaesivo.

treafon, all the lords were fummoned, and fuch as appeared
took the oaths appointed by the adt.

3. Within what Time Profecutions mufl be commenced.
By the fame aét of William no profecution fhall be for  § 43.

any of the treafons or mifprifions within the a&t, committed L""'.;i:f:’ 4
in England, Wales, or Berwick upon Tweed, * unlefs the 7 W. 3. c. 3
indi@ment be found by a grand jury within three years Fot. 2490
after the offence committed;” < except (by {. 6.) where

any perfon fhall be guilty of defigning, endeavouring, or
attempting any affaffination on the body of the king, by

poifon or otherwife,” in which cafe the profecution may be

© at any time,

The above limitation is, by the tenor of the ftat. 7 Ann.
c. 21., extended to treafons of the like kind committed in
Scotland. It was fo underitood at the time of the rebellion
in 171¢; and, thercfore, after all the proceedings upon

© the fpecial commiffions in England were at'an end, another

gy b

bt

fpecial commiffion went into Scotland, merely for the finding
bills of indi¢tment in the proper counties and ftewarties, in
order to prevent the limitation taking place,

& When and what Objeflians may be token to the Form of the
Indiftment.

« No indiftment for any of the offences afarefaid, § 46.
nor any procefs or return thereupon, ihail be quathed for 93‘?;’;;;&"‘
mil-writing, mif-fpelling, falfe or improper Latin, unlefs the :W.3.¢. 3. 03
exception be taken in court by the prifoner, or his counfel

4 : affigned,
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afligned, before any evidence be given in open court upon
fuch indi¢tment; and wo fuch mil-writing, mif-pelling,
falfe or improper Latin, after conviftion on fuch indiftment,
fhall be caufe to ftay or arreft judgment; but fuch judgs
ment may, neverthelefs, be reverfed upon writ of error;
as before the making of this a&.”

It has not at any time been ufual to quath indiétments
for high treafon, though it may be done. And though the
ack ftates that exceptions, grounded on thofe miftakes, mufy
be taken before evidence be given, it does not cthercfore
follow that the defendant may take fuch exceptions at any
time before. The praltice remains as it was at common
law; and the conftrution vpon this act has been conform-
able thereto, that they muft be taken before plea pleaded §
and aceerdingly in the feveral cafes of Vaughan, Sullivan,
and Layer, the court refufed to hear fuch exceptions after
plea: though it is fill open to the prifoner afterwards to
move in arreft of judgment.

But though fome words in the indi€tment are infignificant
or improper, yet if others, which are proper, ate alfo ufed,
the court will not quaih the indi€lment, but will reje&t the
former as furplufage. Thus, in Layer’s cafe, where the
words were ¢ ad {eifiend. capiend. et imprifonand.” the
words * ad feifiend.” were rejected, as the fubfequent words
“ ad imprifonand.” were {ufficient and proper. And it may
be obferved generally, that where feveral words are ufed in
fetting out an overt a&t of treafon, one of which is impro-
pers or if {everal overt afls are charged, and one of them
defectively fet out; the court will not quath the indiGtment,
provided there be proper words fufficient to fupport it in the
one cafe, or if any of the overt adls be well fet out in the
other: for otherwife the crown would be deprived of an

oppottunity of proving that which is well fet out; and if

any one overt act be well laid and proved, it is fufficient,

5. With refpedt to the fifth branch of inquiry propofed,
namely,

By what Witngffes and Evidence the Indifiment muft be fups
ported,

I fhall have an opportunity of confideting it better in the

next divifion of this chapter.

ix 6. Aﬁ'

[
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G. di ts what Privileges the Defendant is entitled in prepaving
Jor and making bis Defence,

By the ftat. 7 W. c.3. £ 1. “ All and every perfon and
perfons indicted for high treafon, whereby any corruption
of blood may be made to fuch offenders or their heirs, or
for mifprifions of fuch treafons, fhall be admitted to make
toeir full defence by counfel; and the court before whom
fuch perfon or perfons thall be tried, or fome judge thereof,
is required, immediately upon his or their requeft; to aflign
to fuch perfon or perfons fuch and fo many counfel {not ex.
ceeding two) as he or they fhall defire: to whom fuch coun-
fel (hall have free accefs at all feafonable hours.” And by
ftat. 20 Geo. 2. this privilege is extended to impeachments
for treafon corrupting the blood, which had before been
excepted generally from the benefit of the a&t of William.

Each prifoner is entitled, under the ftar. of William, to
have two counfe!l afligned bim, although indited jointly

with others for the fame treafon. This was fo ordered in

the cafes of Rookwood and Lovick, who were indifted to-

-gether for the Affaflination Plot ; and on the trials of Hardy

and others at the Old Bailey, in 15794,

The fame 28 of William requires, that the perfon or perfons
fo indicted ¢ fhall have a true copy of the whole inditment
{but not the names of the witnefles) five days at leaft before
trial, to advife with counfel thereupon to plead and make
their defence, his or their attorney or agent requiring the
fame, and paying the officer his reafonable fees for writing
thereof, not exceeding gs. for the copy of every fuch indiét-
ment.

Aad by . 7. of the fame a&, every fuch perfon thall have
a copy of the panel of the jurors who are to try him, duly
returned by the theriff, and delivered unto him two days at
leaft before he thall be tried.

But alteration has been made in {fome of thefe refpects by
the ftat. 7 Ann. c. 21. which enals, that after the deceafe
of the pretender, ¢ when any perfon is indi€ted for high
treafon, or mifprifion of treafon, 2 fift of the witnefles who
fhall be produced on the trial for proving the faid indi&t-
ment, and of the jury, mentioning the names, profeflions,
and place of abode of the faid witnefles and jurers, ihall be

: alfo
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alfo given at the fame time that the copy of the indi@tment
is delivered to the party indicted. And that copics of
all indi€tments for the offences aforefaid, with fuch
lifts, fhall be delivered to the party indiCted zen days be-
fore the trial, and in the prefence of two or more credible
witneffes.”

Thefe additional privileges were exercifed for the firt
time on Lord George Gordon’s trial.

None of thefe privileges of having counfe] afligned to make
a full defence, or of having a copy of the indi@ment, or of
the panel, or a lift of the witnefles, were demandable of
common right; though upon the trial of collateral iffues,
whether in cafes of treafon or felony, as alfo upen a
doubtful queftion at law, counfel have always been af-
figned, upon the prayer of the prifoner, to addrefs the jury
in the one cafe, and in the other to argue the point on his be-
half. InRatcliffe’s cafe, who, having efcaped after attainder,
and been re-taken, was tried upon a collateral iflue, whether
he was the fame perfon who had been before attainted ; he
was denied a copy of ithe record, but had the afliftance of
counlel, who obferved fully on the evidence to the jury.
The fame courfe was tiken in Johnfon’s cafe:  In the former
the venire was awarded and returnzble inftanter.

By neceflary conftru@ion the 2en days mentioned in the ftat.
7Ann. muft be réckoned afier the bill is found, and before the
arraignment of the prifoner; for till the finding of the bill there
i3 no indictment, and upon the atraignment the prifoner muft
plead inftanter. The ten days muft in the inftance of the
copy of the inditment be reckoned exclufive of the day of
delivery, and the day of arraignment ; and, with regard to
the copy of the panel, exclufive of the days of delivery, and
of trial. By general practice too the time, at leaft with re-
fpe@t to the copy of the indiftment, has alfo been reckoned
exclufive of Sunday, that not being a day on which the pri-
foner may be prefumed to be preparing for his defence;
though the ftatute does not require this caution, nor is it of
abfolute neceflity.

37ed. M8, Tracy. Folt. 2230, 250

Though

Ay g e
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Though thefe aéts mention only € gle qwhsls indictment”
yet the prifoner ought to have a copy of the caption delivered
o him with the indictment; and ir was fo ordered at a
meeting of all the judizes upon the iutended trial of .Greg,
for holding treafunahlz cerrefpondence with France: forthis
is in many cales as necrflary to enable him to condud him-
felf in pleading as the other; and fuch is now the conftant
practice. But after pleading it is too Lute to obj: &k either to
the want of a copy or to any infufficiency inic; for that ad-
mits it to be {ufficient.

Ir3
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On the other hand, though the words of the ftatute of
Wiltiam are, thae the prifoner (hall have a copy of the panel
 duly returned by the theriff;” yet if the copy be delivered
before the return of the precept it will be fuificient, within
the words and intent of the adt, if the prifoner have the ad.
vantage of if in the time allowed by law before his trial,
the intent of which was to give him an opportunity of pre-
paring his chalienges. This was fo reled in Rookwood’s
cafe, and allo at a mecting of the judges on Greg’s cafe.

In the cafe of Lord George Gordon the attorney-general

- moved the court of K. B. for a rule upon the fheriff o deli

ver to th: profecutor a lift of the jurors whom he intended to
return on the panel, in order that the profecutor might be
enabled to deliver fuch §ift to the prifoner ; and the rule wag
made accordingly.

Where fo mauy of the jurors were chalienged that there
were not left a {ufficient number, the counrt, which fat under
the commiflion of gaol delivery at St. Margaret’s Hiil for the
trial of the rebels in 1546, awarded ore tenus a new panel,
and adjourned ta another day, to give time for the prifoners
to have copies of the panels purfuant to the fratute of
William. ‘

Previous to the trials of the late ftate prifoners for high
treafon, it was found that the pancl of the jurors, returned
both to the court of gaol delivery and of oyer and terminer,
was incorret in not ftating the profeffions of the feveral
jurors, and in other refpedds. ‘Wiereupon a motion was
made on the part of the crown in the court of g2ol delivery,
which was then ficting, that the {heriff might have loerty to
amend the pancl, by correting miftukes and adding the pro-
feflions of the jurors returned; which was thereupoyn direQed

1 to
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to be done, upon advice among the judges who prefided ; and
copies of the panels fo amended were delivered to the prifon-
ers, purfuant to the direCtions of the flatute.

In Layer’s cafe, the name of a juryman was by miftzke
written Longbotham inftead of Longbothom, botly in the
original panel and in the prifoner’s copy ; but.the fouad being
the fame, and written both ways, it was ruled to be fufficient.
In Stone’s cale, who was tried at bar for high treafon, his.
counfe} objeted to one of the jurymen as being iil deferibedy
his place of abode being ftated to be Grafton-ftreet ; and as
it was Did, there being feveral ftreets of that name, that there-
fhould have been {fomething added to diltinguilh which Graf.
ton-{trect was meant: but the objeltion was over-ruled.

In Layer’s cafe the court refufed to order the venire to
be 1ead to the prifoner after his conviclion.

In the courle of the proceedings under the fpecial com-
miffon in 1746, for the tvial of the rebels, after the bills of
jndi@ment had been found againft them, the prifoners were
brought to the bar and informed that bills had been found:
againit them, of which they fhould foon have copies ; which
were accordingly delivered to them after the rifing of the
court on the fame day. A different courfle was pur{ued upon
the late proceedings again(t Hardy and others for high trea-
fon. On the grand jury’s rerurning the bill ¢ found,” Lord
C. J. Eyre, who was the only judge in court, defired to know
whether there were any perfuns prefent who were concerned
as attornies or agents for the prifoners: if there were, he
wifhed it to be underltood, that on application made either
to the court of oyer and terminer or of gaol delivery at the
Old Bailey, or to either of the judges in titofe commiflions,.
counfel would be afigned to the prifoners; and that fuch
coanfel and the ageats of the prifoners thould have proper
accels to them.  "That his reafon for mentioning this was,
that the prifoners might nat be harafied by being brought up
to be infarmed that bills were found againft them, and then
be remanded.  This was done in confequence of a previous
ecting at the Chief Juftice’s chambers, when the formes
precedent was confidered, and the prefent mode agreed to
be adopted as the more convenient.. In truth, as far as relpelts.
fotice of the indi€tment, all that the ftatote either of William

or of Anne requires is, that the prifoner fhould have 2 copy
of
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of it, which feems in itlelf to be an adequate notice, and
fufficient for all the purpofes of the at.  And fo it was con-
fidered by one of the judges upon that occafion. But the
propriety of this kind of communication, where the prifoners
are not brought to the bar, as they were in 1946, fcems evi-
dent on another account, namely, to enable chém if they
pleafe in the firft inftance to apply for counfel to be affigned
to them, whom they may confult as foon as they are ferved
with copies of the indiCtment. For the &, 7 W. é requiring
fuch copies to be delivered, afligns as a reafon for it, to enable
the prifoner  fo advife with counfel thereupon o plead and maks
his defence.”  Therefore, by fair conftrulion of the whole
law upon this fubje, fuch opportunity ought to be afforded
to the prifoner, as that he may, if he pleafe, have counfel
afligned to him fo long before his-trial as the haw exprefely
requires that he thall be furnithed with a copy of the indi&-
ment, namely, ro days.

Alfoby the aék of King William the prifoner ¢ fhall have
the like procefs of the court where he fhali be tried, to com-
pel his wineffes to appear at the trial, as is ufually granted
to compel witnefles to appear againft prifoners in the like
cafe ;” and his witnefles are to be heard upon oath. Though
now by the ftat. 1 Ann, c. 9. the priloner’s witneffes in all
cafes of felony as well 2s treafon are to be hieard upon oath.

Of the Indiffment and Evidence—Witmjé: and
Cofyﬁ'gﬁorz.

Every indi€tment for high treafon muft lay the offence to
have been committed #raiferoufly, and thould conclude againff
the duty of the defendant’s allegiance, A charge of doing any
thing /feditieufly does not amount to a charge of treafon.
Where the traitor is a natural.born {ubje@, it is ufual to .lay
the offence to have been done againdt his natural allegiance 3
but that is not neceffary ; for in the general word allegiance
js comprifed every fpecies of it 3 and the addition of the word
natural is even faulty where the defendant is a foreigner.
Yet if that fatt appeared ypon the face of the indiftment,

I conceive that the word natural might be reje@ed as repug-

vant and {urplufage.
12 ' It
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It is fuflicient if the {pecies of treafon, fuch as campaifing
the kiny’s death, be laid to be done traitoroufly : there is no
neceifity to charge every feparate overr af} relating thereto
to be [o done. And it is fufficient in ftating fuch feveral
overt acls to couple them together by an and, wichout repeat-
ing that the jury furtker prefent, &c. or the like ; but that
form is the proper oune in laying diftint fpecies of treafon.

In what manner an indiCtment may be quathed for infuf-
ficiency 1 have already obferved.

In every indiCtment for high treafon upon the ft. 25 Ed. 3.
for compafling the death of the king, or of fuch of his fa-
mily as are theréin named, or for levying war, or adhering
to his enemies, the particular fpecics of treafon muft be
charped in the very terms of the ftatute, being a declaratory
law, as the fub{tantial offence, and then fome overt aék mulk
be lzid as the means made ufe of to effcltuate the traiterous
purpofe, For though the words of the ftatute, ¢ and thereof
be proveably (i.e. on fufficient proof ) attainted by open deed,”
&%c. come immediately after the clavfe of adhering to the
king’s enemies, yet they refer to all the treafons before
mentioned. The overt alls {o laid are in truth the charge
to which the prifoner muft apply his defence. And there-
fore it is in no cafe fufficient to allege that the prifoner com-
paffed the king’s death, or that he levied war againft him, or
adhered to his enemies; for upon a charge fo general and
indefinite, he cannot know what alls he is to defend.
The particular aéts of compafling and adherence muft he fet
forth: and in the other inftance it muft be alleged that he
affembled with a multitude armed and arrayed in 2 warlike

Cafe of Purchafe fRannet, aund lavied war. The indiCkment againft Purchafe

and Damarer,
0. B Seil. bes

and Damaree for pulling down meeting-houfes, charged thas

fure Ea. term, , they, with 2 multitude to the number of 500, to the jury un-

1 Ann.

M. Tracy.
Fide R 8r. 1'r.
z1q. z2b7.
Fod. 21 3.

Lknown, armed and arrayed in a warlike manner with clubs
and ftaves, and other arms offenflive and defenfive, levied
war againlt the queen. No exception was taken to the in-

S.Cownteef 170 dictment by Damatee’s counfel ¢ but on behalf of Purchafe

it was objrEted, that there ought to have been an overt add
Laid of the treafonr; becaufe there being fueh a variety of
facts which amount to levying war, if the particular facts
intended to be brought forward againft the prifoner were nog
aleged, he could net know how to make his defepce. Butie

wig
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was relolved by all the judges, upon conference, that the in-
ditment was good, and that levying war being an overt alt
of itfelf, no other overt at need be alleged. They agreed,
however, that it ought to appear fufficiently upon the indiét-
ment that a war was levied, and that they appeared in fuch
warlike manner ; and that an indi€tment generally that A.
levied war is not good. "The inditments in Benilead’s cafe,
and in the cafe of the apprentices for palling down bawdy-
houfes, were framed as this is. And they all refolved that
the ftat, 7 W. 3. did not make the laying an overt 2&t necef-
{ary where it was not fo before.

As to what may be laid as overt afls of each refpective
treafon, of compafling the king’s death, levying war, and ad-
hering to his enemies, I have before had eccalion to confider
at length, in treating of thofe treafons. And as to the other
treafons mentioned in the ftatute, they feem to be overt allts
of themiclvess and therefore require nothing more to be
alleged than the fa@ls themfelves conftituting the treafon.

T have alfo had occafion to notice, that one {pecies of trea-

‘fon may be laid and proved as an overt aét of another. The

inftances are unneceflary to be repeated here.  Yet it feems

‘that no overt a& can be given in evidence under any branch

of treafon, unlefs it be. exprefsly laid as an overt act of fuch
treafon; although it be laid as an overt ail of fome other
treafon in the fame indi@ment.

There are however fome other overt afls to be examined,
which being of a general nature, and requiring peculiar
confideration, I have referved to this place : thefe are words
and writings. :

Whatever doubts may have heen formerly entertained, or
Lowever the law may have been firetched in arbitrary times
to reach particular men, it is now fettled that bare words
not relative to any act or defign, however wicked, indecent,
or reprehenfible they may be, are not in them{elves overt adls
of high treafon, but only a mifprifion, punifhable at common
law by fine and imprifonment, or other corporal punith-
ment (e). They are frequently fpoken in heat without any

() Bya late temporary a&t of 36 Geo. 3. €. 7. f. 2. the operation of which fo
far as concerns this matter is now fpent, feditious words or writingy in hatred or
emtempt of the king or government were made punithable for the firit time as
other high millemeanors, and for the fecond time by tranfportation for feven
years, )

L intention
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intention to aék accordinglys they are ftill more frequently
miftzken or mil-remembered; and fometimes it is to be
feared the fenle of them knowingly perverted. It is one of
the caufes mentioned in the preamble of the ftatute 1 Mar.
ft. 1. c. 1. for repealing all intermediate treafons created
fince the ftat. 25 Ed. 3. on account of the feverity of thofe
laws that made words only, withour other fa&t or deed, to be
high treafon,

But words may expound an avert a&, and thew with what
intent it was dome. As in Crohagan’s cafe, who when at
Litbon faid, that he would kill the king if he could come to
him ; and afterwards coming to England, the overt at of
coming here was explained by thofe words, and fhewn to have
been with intent to carry his purpofe into execution; which
feems to be the proper explanation of that cafe ; though the
fpeaking the words, as well as the aél of coming to England,
in order to kil the king, were laid as diftinét overt aéts. On
the other hand, words of advice or encouragement to deftroy

the king, and above ali, cofultations for that purpofe, are

entitled to far different confiderarion : they cxprc_fély relate
to fuch an a& or defign in contemplation; and come di-
rectly and properly under the notion of means.made ufe of
for that end. But the confyltation or incitement is the overt
a&}, and the words are praperly. evidence of it.  One charge
againft Coke, one of the regicides, was the fpeaking as coun-
fel againft the king on his trial.

By the ftat. 4 Ann. c. 8., re-enadled by ftat, 6 Ann. c. "
to 2ffirm malicioufly and dire&tly, in preaching, teaching, or
adviledly {peaking, that there is zny right or title to the
crown, other than according to the act of fettlement; or
that the king and parliament have wmot a right to limit the
fucceflion, is 2 premunire. By f. 3. of the latter flatute it
is provided, that no perfon fha!l be profecuted, by virtue of
the add, for any words fpeken, unlefs information thereof be
given upen oath to a jultice of peace within three days after
fuch words fpoken, and the profccution be within three
months after fuch information: and that no perfon fhall
be convitled, by virtue of the a&, for fuch words, but by
the oaths of two credible witneffes.

The flat. 13 Car. 2. had before dechred it a pramunire
to affert, malicioufly or advifedly, by fpeaking or writing,
that both or cither houfe of parliament have a legiflative au-

thority
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thority without the king. And, generally fpeaking, any words,
als, or writing, tending to vilify or difgrace the kin, or to
lefien him in the efteem of his fubjeéts, or any denial of lfis
right to the crown, even in common aad upadvifed dif-
courle, amount at common law to 2 mi{prifion, punifhable
by fine and corporal punithment.

‘Writings of this nature, inaftnuch as the very act betokens
greater deliberation and malignity, nay, T think, with firict
propricty, be urged more ftrongly againft the writer, as evi-
dence of a treafonable intent.  But this muft be taken with
fomne referve. Writings plainly applicable to fome treafun-
able defign in contemplation are clear and fatisfalory
evidence of fuch defign, although mot publifhed. If, fay
Mr. Juftice Fofter and Mr. Juftice BlackRone, the papets
found in Sidney’s clofer had been plainly relative to the
other treafonable pratices charged in’ the indiCtment, they
might have been read in evidence againft him. The papers
fovnd in Lord Prefton’s cuftody, thofe found, where Mr,

. Layer had depofited them, and the intercepted letters of

Dr. Henfey, were all read in evidence as overt alls of the
treafons refpellively charged on them; for they were all
written in profecution of certain determinate purpofes which
were trealonable, and then in the contemplation of the of-
fenders: and fach papers being found in the cuftody of the
prifoners are admiffible in evidence, without any proof of
the hand-writing being theirs. Evidence of the fame na-
ture was received in the cafe of Tooke and others at the Old
Bailey, in 17945 as alfo in Stone’s cafe, who was tried at
the bar of the court in Hilary 26 Geo. 3. And not only was
evidence received of fuch papers as were found in their own
poflc{lion, but alfo of fuch as were found in the poffeffion of
their accomplices; the conne@lion between them being firft
pteved. Bat writings which have no connellion with any
2étual purpofe of a treafonable natare, while they reimain
unpublithed, will' not amount to an overt alk of treafor ;
but the fa&t of publithing them is an overt 2ét, and may be
evidence of the treafonible purpofe which they import.
And this I think upon the fame principle 2s words of incite-
meiit to treafon are evidence of {uch incitement. Thofe are
sddreffed to fome one or more individuals; thefe to the

14 whole
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whole body of the people. But in both cafes it feems that
the intent to incite thould appear to the fatisfalion of the
jury. So in all writings of a treafonable nature it appears
to me that not only they fhould, in the judgment of the
<court and jury, import the treafonable purpofe in proof of
which they are adduced in evidence, but that the jury fhoyid
be fatisfied that the publication was made in furtherance of
fuch purpofe. Though if the immediate tendency of fuch
writings be to caufe the dethronement of the king, that
would be proof of compafling his death; becaufe the law
has adopted it as fuch. In Twyn’s cafe, a pubfication
printed and diftributed by him, exhorting the people to
throw off their allegiance and pur the king to death, was
laid as the overt alt of compafling the king’s death; and
the prifoner was convi€ted and executed. But by the ftat,
4 Ann. c. 8. and 6 Ann. c. 7. it is made 2 {ebfantive treaw
fon malicioufly, advifedly, and dire@ly to affirm, in print or
writing, that there is any right or title to the fucceffion of
the crown, other than according to the a&t of fertlement :
or that the parliament has not a right to limit and bind the
focceflion.  On this Ratute Mr. Juftice Fofler remarks, that
no man is to be argued into the penalties of it by inferences
and conclufions; bue the eriminal pofition muft be diredtly
as well as malicioufly and advifedly maintained in order to
bring him within it, :

Upon ne other principle than what ¥ have before advanced
can the various temperary ftatutes be accounted for, which
have, from time to time, been paffed, making the publifhing
by writing of difloyal or feditious pofitions high treafon,
Thry were meant to reprefs and punifh the very act of pub-
lithing {uch writings; although the publifher had no other
fefign info doing than to vent his fpleen againft the governs
ment, without any intention of ftimulating others to any
treafonable at.  For though it muft be admitted that the
argument is mot fo firong in thofe inftances as in the cafe
where bare words of the like import have by feveral tempoe
rary ftatutes been made felony and mifdemeanor; yet the
frcquent recurrence of ftatutes of the former kind upon {o
many occalions and at different periods, do at leaft imply great
doubts in the legillature whether the publication of fuch fe-
ditious writings did of itfelf, without any intention of the

publifher
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publifher thereby to promote fome treafonable purpofe in
contemplation, amount to high trealon.

But though fome overt a&ts mult be fid and proved in
the inltances before mentioned, yet it is not neceffary that
the whole detail of the evidence fhéuld be fet forth, The
common law never required this exaétnels; and the flatute
of William does not make it necefiary to charge particular

. falts where it was not neceffary before. It is fufficient that

the charge be ftated with reafonable certainty, fo that the

_ prifoner may he 2pprifed of the nature of it. Thus the lay-
© ing, that A.and B. met and propoled the means how to effe&

the king’s death is fufficient, without zalleging the particular

" means upon which they agreed, which is matter of evidence.

The Fatute of William diredts, that ¢ no evidence thall

- be admitted or given of any overt aét that is not exprelsly

{aid in the indiGtment againit any perfon or perfons whatfo-
ever.” This rule, though exprefsly preferibed by the fta-
tute, in order to {upprefs fome abufes that had appeared in
the heat of profecutions for treafon, is in truth no more than
the common law it{elf direfts generally. For in no cafe is
a prifoner bound to anfwer unprepared for every a@ion of
his life, but only to that which is the {ubject of the indict-
ment agaiof him : and thercfore no evidence ought to be
admitted in any profecution but what immediately relates to
the crime imputed.. This I think was always the law a5 well

.23 the juft rule in this particular cafe; thoegh it muft be

owned that fome high authorities did {eem to countenance
a contrary dofirine 3 which juftifies the caution and wifdem
of parliament in fecuring the obfervance of the rule by a

| legiflative provifion. But the meaning of the ftatute has
. . often been attempted to be Rrained the other way; and fuch

a conftru&ion has been argued for as would, if it had pre-

. wailed, have made it neceflary to fer forth fpecifically every
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the claufe is, that no overt act amounting to a diflin(t inde-
pendent charge, though falling under the fame head of trea-
fon, fhall be admitted in evidence, unlels it be exprefsly laid

. in the indiCkment : but an overt al may be given in evi-

dence, though it be not exprefsly Jaid, or not well laid in the
inditment, if it amount to direét proof of any overt alt
which is weli laid. Thus in the cafe of Rookwood, who

was
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ﬁlﬂfﬂ}aiz was indicted for compalling King William’s death, two of
Evidincs,  the overt alls charged were, that he and others met and con-
s {ulted upon the proper means for way-laying the king, and
sttacking him in his coach 3 and allo, thar they agreed to

provide 4o men for that purpofe. Upon this indi¢tment the

counfel for the erown were allowed te give in evidence alifk

of the names of a {mall party who were to join in the at-

tempt, of which the prifoner was to have the command, with

his own name at the head of the lit as their commander;

for though this circumlance was not charged in the indiét-

ment, yet it amounted to a dire@ proof of the overt alls

laid, viz. the meeting and confulting together how to kill the

king, and their agrecing to provide 40 men for that purpofe.

And 23 this fell under the fame fpecies of trealon, it was

Mijor Lowick’s VEIF proper evidence. In Major Lowick’s cafe, upon the
;:':’ 45- Tr. fame charge, the conrt declared, that even if the circumftance
of providing 40 men had not been laid in that inditment,

the evidence would fiill have been admiflible ; for it wasa

diret proof of the firlt overt aét kid, the meeting and coz-

fulting on the means of killing the king. So in the cafe of

Layers cafe,  Layer, his correfponding with the pretender, though not laid
650Tr.286, 7+ in the indifiment, and though made a fubftantive treafon by
the ft. 12 & 13 W. 3. was admitted in evidence ; becaufe it

tended direCtly to prove cne of the overt alls laid, namely,

his confpiring to depofe the king, and to place the pretender

Cafia of Deacon  O1! the throne, The like rule was oblerved in the cafes of
Q‘:ﬂi;{::';’ Deacon and Sir John Wedderburne, upon the‘fpecia'l com-
Foit. . 22, miflton in Surry in 1746, In the former, his counfel ob-
jected to the receiving the evidence of one Craig a printer,

tonching the prifoner’s obliging him to print the pretender’s

manifelto at Manchefter, and his publithing it there while

the rebel army was in the town; and alfo to the reading of

the manifefto itfelf, becavfe it was an overt at not laid in

(L4.C.J.Willes, the indi@ment: but it was anfwered by the court, that an

Abney and Fol-

wr, Jufices.) overt adt not laid may be given in evidence, if it be a dire&

proof of any which is- lsid. That one of the overt afls
Jaid being the allembiing and marching modo guerine in or-
der t¢ depofe the king; and fet the pretender on the throne;
anwd it being.proved that the prifoner was with the reRt of
the rebel army at Manchefter, snd appeared in a hoftile
manner there; the fack of his caufing to be printed and pub-
lifled the pretenider’s manifefto there was firong and diredt

proof
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proof of his having joined the army for the purpofe men- ?f;;g.‘..iif.}

tioned in the indi¢tment. In Sir John Wedderburne’s cafe ™% o0~
the proof offered was, that he was appointed by the preten- vmm———
det’s fon collefor of the excife, and that he did adtually

collet it in feveral piaces where the rebel army luy, by virtue

of that appointment, for the ule of the rebel army, with

whom he was proved to have been prefent at divers places.

The {ame obje&tion was urged, and the ftat. 7 W. 4. parti-

" cularly relied on, but the court over-ruled it for the fame

reafon given in Deacon’s cale.
On the other hand, if the overt at offered in evidence and Foft. 246,
not laid in the indiGiment be no direct proof of anyof the overt ' MS. Som. 724

alts charged, but merely go to flrengthen the evidence or

" fufpicion of fome of thofe overt aéls by a colateral circum-

{tance,fuch evidence cannot be admitted, notwithftanding the

epinion of Lord Hale to the contrary. -As in the cafe of {,ﬂ’;ﬁ;;::;&‘:
Caprain Vaughan, who was indicted for adhering to the 55t Traz
kiug’s enemies on the high feas: The overt aét Jaid was

his creifing upon the king’s f{ubjedts in a veffel called the

Loyal Clencarty ; and the counfcl for the crown offered to

give in evidence, that he had fome time before eut away the
Cuftom-houfe barge, and had gone cruifing in that vefiel;

but as that was no proof of his cruifing in the Loyal Clen-

carty, the court rejected the evidence,

The rale abovementioned applics alfo as to the manner in §s8.
which words or writings are to be laid in the indiétment, m“:‘;:;g
and proved in evidence. Upon an indi@tment for com- ‘and groving
paffing the king’s death, in which a treafonable declaration of ;m:d' and write
the prifoner was alleged as an overt 2&t, but was only fet 1MS. Sum. 26,
forth in fubftance, it was objefted in arrell of judgment,
that the words of the declaration were not {pecified ; but the
court unanimouily held the indi@ment fufficient. It was
1aid, that the declaration contained incitement, perfuafions,
and promifcs of reward to induce the people to join in re-
bellion, which was an overt af} of the treafon charged,
namely, the compafling the king’s death; and this being the
fubftantial charge, it was {efficiently fet forth. In the cales of fm.'legf'
Coleman and Lord Prefton, the fubftance only and purport Lord Prefoa’s
of the letters found upon him were fet forth. Ia Staley’s :f:fs;?qt.‘::fe-,
cafe, the words were (poken in French, and the import of 2 St Tr. flsrz:
them ftated in Latin, In Francia’s cafe, the like rule was gse 1e.p3—y.

s So Layer'a cafe
haid S sae
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ch.1p. § 52, laid down, that it is not neceffury to fet forth the letters
J*“'fffg:f:"i themfelves of a treafonable correfpondence ; it is fufcient to
ftate the fubftance and intent of them ; for they are evidence
of the fecret compafling and imagination of the heart. In
Dr. Drake'scafe, Dr, Drake’s cafe it was faid by Lord Holt, that cither the
Salk. 560 very words of a libel might be charged; but then the fmalle(t
{a) The vari-  ¥ariation which changed the word was fatal {a); or the fub-
ance was wor for ftance and effect of them may be ftated ; and in that cafe if
’ the fenfe be rightly Rlated, it is fufficient. And at the Corne
Chapple's notes. Wall Summer affizes in 1735, Lord Hardwicke faid that this
was law; though it was fafer to lay the indi@ment both
ways, Viz. in one count the very words, in another the {ub-
ftance and fenfe of them only.

Falt. 218, In the inftances of Gregg and of Dr. Henfey, the letters
f;;gf'fr:-‘fgpp. refpedlively fent by them with intent to convey intelligence
77 DrHeofey's to the enemy were flopped at the polt-office. In the cafe of
wafe> 1BuIn 642- the former, who pleaded guilty, the indiétment charged, that
the letters were fent from the place where the venue was
Jaid into parts beyond the feas, to be delivered to the enemy.
"Fhe inditment in Dr. Henfey's cafe with more propricty
ftated, that the letters were fent from the place where the
venue was laid, to be delivered in parts beyond the feas to

the enemy.
De ta Mots In the cafe of De Ja Motte, on fulpicion of the traiteroys
iﬁﬁ;ﬁﬂﬁg correflpondence which he was carrying on with the French
and Heath, Jr. GOVETIMent, then at-war with this country, the packets were
Ms. Gould, J.  fecretly opened, copics taken of their contents, and they were
afterwards fealed again and forwatded to their place of defti-
nation. Perfons who knew the prifones’s hand wtiting
proved that the original letters were written by him ; and
the copies being proved to have been examined were admitted

in evidence.

§ 59 ; H but one of feveral overt alts be well laid and proved,
ﬁ:‘g:ff;:: that is {ufficient. And if it be laid with circumftances not

;-:;Sﬁ:mv 13 neceTary to conflitute the a& high treafon they need not be
rHalc, 1z2.  Proved, but may be rejeQed as furplafage, As in the cafe
Lq\pi:%‘,s cafe, of treafun in levying war ; if the overt aét be an arraying in
Ef;e.f_arc.a;ct:' an hoftile manner, and thereby killing divers of the king’s
gfﬂ‘: Tr-329:  fubjets; if the arraying in an hoflile manmer be proved,
BumecaMS.16. that is fufficient, without proof of the reft. Or if it be, 25 in

Vasghan's 536 1 owick’s cafe, that A. and B..met and propofed the king’s

55t Tr. 25, 6,
Ao £ 48, death,

= bt g, et

-

" cient, as at common law, to prove the overt afts om any
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death, and the particular meafure by which they purpofed 6b. IL § 59.

. - - - v h TndiFment and
to effed it be not well laid, this laster will not vitiate the “p .
reft, -,

Meither is the time or place laid in an overt a& charged  § 6o.

in the indi i in this Time and place.
in the indi¢tment more neceflury to be firictly proved in this g;::n‘zik?s::‘fr,

than in any other cafc, provided a time be Jaid before the . 1: 570,

finding of the bill, and a place be laid within the county. g:i:ﬂie,y;s-ﬂafe.

" In Mr. Townly’s cafe it was firongly prefied as an objeCtion ante,f. 7.

: HIN Fide s toft, 250,
uader the claufe in the ftat. of William, above referred to, ; H"a%e’ s

that al the overt alts proved were fubfequent to she time ?(H!a!e,blyg.zg:.
- el .

laid in the record.  But all the court were clearly f{atisfed "5 ™ . .

that fuch firitnefs was not neceffary, but that it was fufh- c:l:I;e, l?l_imégm-:.

G 30 Te. Gaj

day before the fnding of the bill. The fame was ruied ea

Lord Balmerino’s trial in the Houfe of Lords, by the advice

of all the Judges.

I have before had occafion to treat of the place where § 6r.
treafons, committed both abroad and at home, Thail be tried, P:_aofg,;wm )
and how the law f{tands in that refpect. DBut in all cafes of 2.7 270 5
treafon within the realm, fome overt aét muft be proved in :;?:,5541 &
the county where the indictment 35 kaid and the triai. hady o1
according to the coutfe of the common law.  But, as in the 2 M3.5un. ;%6
cafe of compafling the king’s death, any aét done towards
the accomplifhment of that obj.&k within the county is fuf-
ficient. Lord Prefton and two other gentlemen had procured
a veflel to tranfport them to France, but were ftopped be-

fore they got out of the river; zand their papers were leized.

- Amonglt thofe papers was found a fcheme, intended to be
- kaid before the French government, for invading the king-
.dom. Lord Prefton infified that no overt alt was proved L4. Prefton’s

. . : - sy, cale, 450 Tr,.
upon him in Middlefex, where all the overt aéts were laid; a47. 8

: for he was taken with the papers in the county of Kent. ;’::;F;::ﬂ. 156e
- But the court told thejury, that if they believed that he had “%% ™9

an intention of going to France with thofe papers, for the
purpole charged in the indiGtment, his taking boat 1m , ps sum. 48,

- Middlefex, in order to go on board the veflel, was a fufli- Sic B Vane's

. cafe, Kel1gq,1 ¢,
cient overt act in that county.. But after proof of an evert padkins e,
SuER630, 4

 act in the county i which the treafon is laid, evidence may ;" e f

be given of any other overt 2Qs of the fume {pecies of trea- ?f:'f:féo
fou in ¢raer counties.  ln this fenfe the paffage in Kelyng J7° \0
I % mult poit. . Gga

H)
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?ull;sgj:i:k muft be underftood, where itis {aid to have been refolved in
Evidence. 31t H. Vane's cafe, that the wrealon lzid in the indiGtment
m—cemeee—e  being the compaffing the king’s death, which was in the
county of Middlefex, and the levying war being laid only as
oot of vhe overt afls; though it were laid to be in Middlefex,
yet a war levied by the prifoner in Surry might be given in
evidence ; for not being laid as the treafon, it is a tranfitory
thing which may be proved in another county : otherwife, if
the inditment had been for levying war as a fub{iannvc
Vid: pott. {. 65. treafon.

3Ms.5umq85.  But further, it is obfervable that Kelyng appears to con-
fine the rule for admirtting in evidence other overt adls of
the fame treafon in other counties {after proof of an overt
afl in the county where the offence is laid)} to the cafe of
compafling the king’s death ; and it is faid that trealon in
levying war is local. But quare whether this diftinétion
can be righr. The cale in K#/. 15. and the cafe of the Far]
of Effex were indi€tments for compaffing the king’s death,
and the levying war was laid as an overt ak, And where
is the difference, in point of reafon or principle, whether the
levying war be charged as the treafon indicted, with overt
a&ts laid of that fadl, or whether the fame faéls be charged
a5 overt adts of another branch of treafon § In the ¢afe of
¥ide8 St. Tr.  Damaree, Purchafe, and Willes, for high treafon in con-
#38, &c. ftruétive levying of war, evidence was given of houfes pulled
down in London as well as in Middlefex, where the pris
foners were indicted, In the profecutions for the rebelliona
in 1735 and 1746 evidenice was given of the march of the
rebels, and of the part the prifoners bore in the rebellion in
every county through which they pafled 3 and yet thefe were
cafes of indi€tments for levying war ; but then fome overt
alls were proved in the county laid in the indi@meant. In
Neacon'seafe, DDracon’s cafe in particular, evidence was permitted to he
740, Fol. B, given of overt afls done in other .counties, though all the
overt afts were laid to be dene in Cumberland ; an overt

aét being firfl yroved in that county,

§62. As all accomplices in treafon are principals, as much ag
Bow Ayamplices thofe who do the adt, there is nothing to remark of difference
onmd Receivers gre f
1:5¢ thorged.  Detween them in rcfpc& of the indiCtment : and I have
Aziey £ 35 37+ Lefore confidered what evidence is neceflary or fufficient to

3 conneft
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eonnelt them altogether, {o as to let in proof of their re- Ch.IL § 62,
{pective adls againit each gther. L‘?:;‘:;{:"

Butan indi&tment againft a receiver of & traitor, after-the
fa&¢, muft charge him fpecially with the receipt, and not 1 Hale,2rs. 3335-
’ g [y Y p
. . L. Conier’s cale,
generally, that he did the thing; which is otherwife in cafg py. 296.

- R - . nter. Folt. 345.
of one who is a procurer, counfellor, or affenter e 5

Witneffes.

Tt is an effential requiﬁte on the trial of this offence, that  §43.

_ the treafon charged in the indi&ment. fhould be proved by Wins necefiry

i fupport the In-

" two witneffes, This flands on feveral alls of parliament, fggea,

which I will frft fet forth, and then notice the conitruftion

" which has been made upon them.

The ftat. 1 Ed. 6. c. r2. {. 22. enalls, * that no perfon 1846, ¢ 12
fhalt be indicted, arraigned, condemned, or convitted for {22,
any treafon, petty trealon, or mifprifion of treafon, unlefs
he be accufed by twb fuflicient and lawfu! witnefles, or ﬁ;all
willingly without violence confe(s the fame.”

The ftat. § & 6 Ed. 6. c. 11. L. 12. enadls, « that'no 5&65& 6,
perfon fhall be indicled, arraigned, condemned, convifted, 55 Hate,
or attainted for any treafons that then were or after fhould 235. 7.
be, unlefs thereof accufed by two. lawful accufers (1. e. wit-
neffes) ; which faid accufers at the time of the arraignment
of the party accufed, if they be then living, thall be brought
in perfon before the accufed to prove him guilty of the trea-
fons or offences contained in the indiétment, uslefs the faid
party arraigned fhall witlingly without viclence confels the

- fame,”

Then by the {tat 1 & 2. Ph. & Mary, c. ro. it is enacted, y &1 Ph. &M,
«¢ that all trials for any treafon fhall be had and ufed only = *°

- according to the due order and courle of the common Jaw.”

- And by another ftatate of the fame feffion it is enadted, o753

t & that every perfon who fhall be accufed or impeached of
.. any of the offences contained .therein (a), or of any other (a)i. . offences
i . offence conccm:.ng the impairing, counterfeiting, or forging ©°/

r:imng to the

= of any coin current within this realm, fhall and may be in-
© dicked, arraigned, tried, conviCled, or attainted by fuch like

e, et

Pl

evidence, and in fuch manner and form, as hath been ufed
and accultomed within the realm before the 1 Ed. 6.7
Laitly, the 7 W. 3. c. 3. enalls, * that no perlon whae. 7 W 3 'S
foever fhall be indifted, tried, or attainted of high trealon,
{{uch
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(fuch as have already been ftated,) or of mifprifion of foch
treafon, but by and upon the oaths and teftimony of two
lawful witnefles, cither both of them to the fame overt aét,
or one of them to one, and the other of them to another
overt act of the fame treafon; unlefs the party indifted and
arraigned or tried thall willingly without viclence in open
eourt confefs the fame; or thail fland mute, or refufe to
plead; or in cafes of high treafon fhal} peremptorily challenge
above 35.”  And it further enalls and declaresy ¢ that if
two or more diltinék treafons of divers heads or kimds ‘thall
be alleged in one bill of indi&tment, one witnefs produced t¢
prove one of the faid treafons, and another witnefs to anoe
ther of the faid treafons, fhall not be deemed to be two wit.
nefles to the fame treafon within the meamng of the a&.”

There is alfo a provifo, « that any perfon being indifted
as aforefaid for any of the faid treafons or mifprifions may
be outlawed, and thereby attainted ; and in cafes of the high
treafons aforefaid, where by the law after fuch outlawry the
party outlawed may come in and be tried, he fhalf upon fuch
trial have the benefit of this adt.”

The firft point to be noted upon thefe a&ts s the neceflity
of two witnefles to prove the treafon ; which extends as well
to the finding of the bill of indi&ment by the grand jury as
to the trial itfclf in open court ; not only as in law and rea-
fon they ftand on the fame footing, but by the very words of
all the alts, that no perfon fhall be indided, &c.

At common law, orie witnels was fufficient in caf of trex-
fon as well as on any other capital charge. The ftat. 1 Ed. 6.
€. 12. firft required that in cafes of treafon there fhould be
two witnefles.  This was followed by the flat, § & 6 Ed. 6.
¢. 11, to the famepurpofe. Little regard however was had
to thefe ftatutes in the times next fucceeding the paffing of
them, upon an idea entertained and adted upon by fome, that
they were repealed by the ftat. 1 & 2 Ph. & M. c. 10. which
reftored the ¢common law trial to all treafons. But it has
been long fettled, that the true objet and operation of this
Iaft aé&t, which was intended for the benefit of the {ubjeét,
and not to deprive him of any advantage which he ther ena
joyed, was not to repeal the above fatutes of Ed. &., but to
reitore the commen law right of trial in the proper county,
and the peremptory challenge of 35, which had been ine

srenched,
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trenched upon by feveral alts in the reign of Henry the 8th. C}:.I_II. § 64,
. nitikiment.

In this relpedt therefore the aét of 7 W. 3. is only confirm- 757 "2

atory of the lJaw as it fiood before. _
"The ftatutes of Ed. 6. [ have already obferved extended to [FHHE?:;:

all treafons ; bot the ftat. 1 & 27Ph. & M. ¢. 11. by an ex- FE 23]

prefs provifion excepts perfons accufed of any of the offences

contained therein, or of any other offence concerning ¢ the

impairing, counterfeiting, or forging of any coin current

within the realm.” I: wasagreed by all the Judges, that this T. Jones, 333,

act extends to all offences tonching the impairing the ¢oin, :f“ﬁ:]ﬁﬂ::"-

which fhall be made treafon afterwards; and therefore it was Hor . ],

agreed, that one witnels was fufficient ia clipping as well as ?’,{igﬁ?’;&fﬁ

counterfeiting the coin ; though ir appears that the opinion gf;el;ttin{;‘;;thc

and prallice had once been otherwile in the cale of clipy ing. o2 "

The ftat. y W. 3., which only extends to treafons working anre, p- 106, 72

corruption of blood, does alfo exprefsly exclude the counter- gf‘;f}%’!‘;;g"‘f"

feiting of the king’s coin, great feal, privy {eal, fign manual, L;lari:. 3&.

and privy fignet: all thefe may be indifled and tried in fuch 7722

manner, aad by fuch evidence, as before thefe {everal alts

were made. The fame provifion is continned by the fat. »ide pott,

8 & ¢oW.3. c.26. .7, and 6 Geo. 3. ¢ 54. £. 3. _
It alfo appears to be the intent of the flat. 4o Geo. 3. 4}%‘::‘;3 ffz’-'

¢. 93. that where the overt a& of treafon alleged (hall be the

affafination or killing of the king, or any diredt attempt

again his life, or againfk his perfon whereby his life may be

endangered, ot his perfon may {uffer bodily harm, proof by

one witnefs fhall be fufficicnt § becanfe it enaéls, that the

party may be * indicted and tried in every refpeQt and upon

the like evidence, 28 if he ftood charged wirth murder.”

And yet the ftatute proceeds to negative fpecially, that any

of the provifioris in the ats of the 7 W. 3. and 7 Ann,,

. touching the trial of treafons, fhould extend to the cales

above mentioned ; whereas it appears that the necellity of
two witneflcs in cafcs of treafon ftands upon other aéls bee
fides the two fpecifically referred to.

Tt was fully eftablithed by the opinion of all the Judges on m§mf::}, .
the trial of Lord Stafford, as it feems to have been before “ 7 ;. ftts.

underftood in the cafe of the regicides, that one witnefs to ﬁ:{;;f "é‘:ll‘:
one overt aét, and another to another overt ack of the fame & e Stafford's
fpecies of treafon, were two (ufficient witnefles within the fta- :;‘: ;s‘:r-{;y )
tutes of Edward 6. From that time the sule has prevailed. 407, ]‘.‘uﬁn_!:ss.
The ftat. 7 W, 3. does not require that each overt aét fhall 337 1Y%
. net’s M5. 13, Patkyn'y cale, 4 SULTT 648, Aante, L 57
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be proved by two witneffes, but only that the treafon fhail be
fo proved. Aund, by the exprefs direQiion of that ftatute,
either two witneiles to the fame overt aét, or one witnefs to
oue and another witaefs to another overt aét of the fame
treafon, that is of the fame fpecies of treafon, are fufficient,
But, if feveral overt alls be proved by different witneflcs
fingly, fuch overt alts muft relate to the fame kind of trea-
fon, otherwife it is infufficient by the exprefs provifion of the
ftatute 7 W. 3. c. 3. which in this refpe&k is only declaratory
of what was the known rule of law before. :

In Dzacon’s cafe in 1746, it was exprefsly ruled by Abney.
and Folter Juftices, that afier proof of fome overtaék charged
within the county in which the indi¢tment is laid, evidence
may Le given of other alls of treafor tending to prove the
overt als laid, though done in a foreign county. And evi-
dence of that fort was given in almoft all the trials for high
treafon at the fame period. ‘The like was done in moft of
the trials after the rebellion in 1715, But further, if one
overt aét be proved by one witnefs in the county in which
the trial is had, which gives the grand jury jurildittion to
inquire, another overt act of the fame fpecies of treafon
proved by another witnefs in a different county will make
two witneffes within the ftat. 7 W, 3. This was exprefsly
ruled in the cafe of Layer: and was fo adjudged at York by
Ld. C. B. Parker and the fudges Burnet, Clarke, and Denni-
fon in the cafe of Jellias in 1746, Ld.C. J. North laid down
the fame doéirine in Gavan’s cafe before the ftat. of King
William.

But though the treafon itfelf muft be proved by two
witnefles in the manner above {pecified ; yet a collateral faft,
not tending to the proof of the overt aéts, may be proved
by onc witnels only. As in the cafe of Captain Vaughan,
where the prifoner having called witnefles to prove that he
was born in France, the counlel for the crown produced
witnefles to prove that he was born in Ireland; and the
prifoner infifting that there was but one credible witnefs to
¢hat fadt, Lord Holt faid that one witnefs was fuflicient;
for the ftatute of William relates only to the proof of the
treafon, and the overt aéts of that treafoun; and the ftatutes
of Edward 6. are confined to the evidence for proving the
prifoner guilty of the offeace ; which muft alfo be underitood
of the overt-a&ts. The fame dofirine was holden in the
cafe of Smith, upon sn indi@&ment for adhering to the
queen’s enemies on the high feas. He made alienage his
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defence; and his confeflion, that he was an Englithman
barn, was holden admiffible by the judges Trevor, Powell,
Powis, Tracy, and Bary; though his counfel infilted on
the 2& of the 7 W. 3., which the court faid was intended
to prevent a confeffion being conclufive evidence of the very
overt a&, but not to take away that fort of evidence of
collateral marters.

Confeffion.

The ftat. 7 W. 3. requiring two witnefles to prove the treas
fon has this exception, ‘unlefs the prifoner thall willingly
and without violence, in open court, confefs the fame.” The
ftatutes of Edward 6. make the fame fort of exception, but
with this difference, that the words * in open court,” are in
thofe ftatutes omitted ; as well as fome further variation in
the wording of the latter aé of Edward 6, which T fhall
prefently have occafion to remark. Itappears that till the
cafe of Francia in 1716, the conftrution upon the {tatutes
of Edward 6. had been, that to warrant a conviflion it was
not neceflary that the confeffion fhould be made in court,
but it was fufficient if it were made before any magiftrate or
perfon having authority, as a privy counfellor, to take fuch
examination 3 and were afterwards proved ar the trial by
two witnefles, without any further proof of the overt acls.
Lord Coke indeed feems to counfider that thz excepticn is
confined to an examination out of court, upon the con-
ftruftion of the words ¢ withont widlince,” as meaning with-
out any torture; and therefore, fays he, by ¢ confeflion
without violence” - is not meant of a confeflion before the
judge ; for he is never prefent at any torture ; neither upon
the prifoner’s arraignment was ever any torturc offered.
This appears to be a very extraordinary conftrudtion ; more
efpecially as it is dire&iy repugnant to the exprefs words of
the auxiliary ftat. of 5 & 6 Ed. 6. which- are, that the two
witnefles fhall, ® at the time of the arraignment of the party
accufed,” be brought before him to prove the treafon, ¢ on-
Yefs the faid party arraigned thall willingly without violence
confefs the fame.” If indeed no other violence than the
rack (the ufe of which was very unfrequent and always ille-
gal) had ever been made ufe of to draw confellions from pri-
foners, there might be lefs reafon for doubting this conltruc-
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tion of the a&k, though the latter words would ftill be repug~

nant to fuch a conftru&ion : but when we find fo late asin
14 Car. 2. the adviee of all the judges, which I prefume was
found neceflury to be given, that mo promife {hould be made,
Or any threatnings vled, to the witneffes, in cafe they did not
give full evidence again{l the prifoners, we need not be fur-
prized at the care of the l-giflature at all times both before
and fince to hinder any undue advantage being taken of the
fituaticn of a prifoner to wring a confeflion from himj of
which I fear the hiftory of former times can furnifh but too
many examples, The {fame words are to be found in the
fatute of Willtam, where it cannct be fuppofed thar the legif-
lature could allude to the torture.  If the matser had under-
gone no further difeuflion; 1 fhould have had but little hefie
tation in colledting the fenfe of the legiflature in thefe feveral
alls of parfiament.  The words of the ftat. 1 Ed. 6. might
beget fome doubt from their generality, in what manner the
confeflion intended to be excepted was to be made, and by
what proof it was to be fuftained. ‘This was mcant to be
cleared up by the ftat. 5 & 6 Ed. 6. which followed [o clofe
upon it, and which feems to me to have defined what confefs
fion was intended to be excepted ; namely, a confeffion of 2he
time of the arraignment by the fuid party arvaigned (a). Was it
then intended to exclude evidence of any other eonfelfion ?
In my apprehenfion, neither the words nor the obvious mean=
ing of thefe uéls have any fuch tendency. Forthe rule, out
of which the exception is taken, is the neceffity of proving
the treafon by two witnefles: the thing excepted is a con-
feffion ; which confeflion therefore was not required to be
proved by two witnefles.  No fort of confelfion could, con-
fiftently with the principle of thofs a&ts, be fo intended o be
excepted, but a confeffion, as the ftature of Wiiliam in plain
terms exprefles it, a confeflion in open court, fuch 2s required
no proof by witnefles; which I conceive was exprefied as
plainly before by the flat. of the § & 6 Ed. 6. All other
proof then of the trealon was required to be confirmed by
two wirnefles, except a proof in open court by the confeflion

(=) Sothe ftat. 1 &z Ph. & M. c. 10. {. 9. required that at leaft two witpefles
examined to any treafons in that 2¢t fhall be broaght forth before the party ar-
raigned, If he require the fame, and fuay openly in his hearing what they can fay
sgaiait him concerning the treafons in the indiétment, vnlels the variy arraigned
fiall willingly confefs the fame wpes bis arra’gnment,

of
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of the party; which of itfulf was {ufficient to warrant his
conviflion and attainder. There are no negative words in
any of the (tatutes, declring that no evidence of any other
confeflion fhall be received ; but all other proof of the treafon,
including a confeflion out of open court, muft be made by
two witnefles. The queflion then is fimply this, Whether
evidence of the confefion of the prifouer of any fad be or
be not legal proof of the truth and exiftence of fuch fat?
which I prefume cannot be demied. I am aware that the
above reafoning carries the admillion of this {ort of evidence
beyond the rule which T before ailuded to; and that it lets
in as well evidence of confeflion- at any time, or upon any
occafion, as confeflion upon an examination before a magi-
ftrate or other perfon having authority to take fuch exauin-
ation. I ftop not to inquire what degree of weight is due to
bare evidence of a confellion out of court, unfupported by
any other proof of the fact; for thatis foreign to .the prefzat
inquiry: but I {ee nothing upon the face of thefe acks of par-
Jiament to warrant the diftinction -aimed at. I fubmit the
above reafons-with great deference to better judgments. Bue
the conclufion which I have drawn has higher authority to
fupport it: for at a conference of the judges, preparatory to
the trial of Francis Francia in 1716, it was agreed thar the
coufeilion, which the {tatutes of Edward 6. intended to ex-
cept, was odly a confeffion upen the arraignment of the
party, which amounts to a conviction: and that the defign
of thofe aéts was merely to prevent any other confeflion from
operating as a conclufive and abfolute conviflion : but that in
all cales the confeflion of a criminal may be given in evidence

- againft him; and that in cafes of treafon, if Tuch confellion

be proved by twa witneiles, it is proper evidence to be left to

fa) The resart of this efein the MS. of Mr. Jufiice Burnet is in th'cﬁ: words:
it was refoived by the judges thet though a confeffian before a mzgifdrate does
not take away the neceffry of two witnefles, as it did by the 3 & 6 of Ed.‘ G.
© . 31,5 yet the ftat, of 7 W_ 3. c. 3. whicih requires two witneiles .{un.cfs
there bea confeifion, which amounts te a convifti.m, 23 a confeflion m‘n;en
court does | has nat zliered the naturs of evidence. TPm the:f:fﬂre a u-n.nel"s
to a confelian before 1 magiftrate, or a witnefs to a conrelﬁun‘m converfation,
st i5 g witnels within byh thele afts.  And if two {uch witnefles are produced,
 and the grand and percy ju:y beieve them, they are two lufficient wilfneﬁ”es r‘a
# jndi@ and convidl the pusty of the overt aéts confefied to two fuch-wirpeffes,™
Francia's cafe, 1719, M3, Report. 4 To tids he aidy, that the cafe of Rex
4 v. Berwick, acche court of 5t Margaet’s, Southwark, Auvguilt 1746, was

€ fo zuled by the judges.” .
K3 2 jury.
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2 jury (o). By this conftruétion the ftatute of William has

not added any new reftriction with refpe@ to confeffions,

than was before implied in the {tatutes of Edward 6.3 and
confequently if confeffions out of court might under thofe
ftatutes be given in evidence, if proved by two witnefles, the
fame kind of evidence is admiffible now. But from Mr.
Juftice Fofter’s manner of fating the opinion of the judges
above referred to, and obferving upon it, we may collet that
he was not well fatisfied with it. He fays, that no regard
was paid to the former authorities : and he allo adverts to
the cafe of Smith before mentioned ; and to that of Willis,
where it was admitted on the part of the profecution, that a
confeflion out of court, though admiffible in evidence, was not
of itfelf fufficient to ground a conviflion : and where Ward,
C. B. afterwards faid, that there muft be two witnefics to
the treafon notwithftanding a confeflion. Upon the whole
it feerns to have been the inclination of Mr. Juftice Fofter’s
own opinion, that a confeflion out of court would not war-
raat a conviftion fince the ftatate of W. 3. that that ftatute,
by the infertion of the words ¢ in gpen court,”” was intended
to carry the neceflity of two witnefies to the overtatts a fiep
further than the tatutes of Edward 6. were at firft confirued
to have catried it ; and that the intention of the legiflature
was to tequire two witnefles to the overt alls themfelves in
all cafes, except where the prifoner confefled the treafon
upen his arraignment in open court ; and thercfore that by
that ftatute no other confeflion, though proved by two wit.
nefles, was fufficient to convict the prifoner: the exception
extending to a virtual exclufion of all other evidence of con-
feffion, as a fuflicient ground at leaft for convition in itfelf.
But the rule was certainly Iatd down otherwife in Francia’s
cafe before mentioned. And at a meeting of the judges
upon Greg's cafe, which is cited in that of Francia, Holt,
C. J. and the judges Powell, Powis, Smith, Dormer, and
Bury were clearly of opinien, that the prifoner’s confeffion,
though not made in court, might be giwen in evidence within
the ftat. 7 W. 3.  Trevor was of 2 contrary opinion ; Tracy
doubted ; and the Chief Baron, Blencowe, and Gould, Js.
were ablent.  On the trial of the rebels in the North in the

{a) The fame appears to have been the opinion of Lord Hale, 1Hale, 306.
and wide Kel, 15. in the cafe of the Regicides,
fummer

Of High Treafin.

fummer of 1746, the judges in that commiflion admitted the
confelfion of the prifoners to be given in evidence again(t
them upon proof by two witnefles. And in the cafe of John
Berwick, at St. Margaret’s Hill in the fame year, Lord C. J,
Willes and Sir Thomas Abney purfued the fame dotrine,
and over-ruled Mr. . Fofter. In that cafe, however, other
circumftances were proved againit the prifoners fuch as his
appearing in the prifon where the rebel oficers were con-
fined apart from the common men after the furrender of
Catlifle, and giving in his name as fuch an officer to the per-
fons appointed to take the account; which fatts were con-
fidered by the learned judges not merely as 2 bare confeflion
after the fa, but as evidence arifing from the very fcene of

_ allion. Finally, Mr. Juftice Fofter him{elf fays, that perhaps

it may now be too late to controvert the authority of the
opinion in 1716, warranted as it has been by later prece.
dents ; but he infilts that this evidence of confeflion fhould
pever be carried forther than to a confeffion made with {o-
lemnity and deliberation, before a perfon who has a proper
authority to take it ; which was an ingredient in the cafes of
Franciza and Greg. 1 have before {ubmitted fome reafons
why I think fuch a ditin&tion cannot be fupported. Thofe
advanced by Mr. Jutice Fofter in fupport of it, however
well worthy of attention in point of the weight which eught
to be given to this fpecies of evidence, are yet general in their
nature, and equally applicable to confeflions in all other
criminal cafes as in this of high treafon. The refolution of
the judges in Francias cafe is not confined to examinations
before magiftrates, but comprehends in the very terms of it
confeflions of every kind. The opinion of the two judges

" in Berwick’s cafe, is, a3 far as it goes, againft the diftintion ;

not to mention the cafes of the rebels on the trials in the

" North in 1746, which from the nature of thole cafes were
' ag little likely to be governed by it.

S;‘andfng Maute.

In all cafes of high treafon ftanding mute amounts to a
conviftion: and this is now extended to all cafes of felony

" and piracy by ftat. 12 Geo. 3. ¢. 20.7 and perfons anding

mute are excepted out of the benefits of trial conferred by
the 7 W. 3. ¢ 3. '
K 4
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Clergy.

Concerning the punifliment of traitors, the flatute de
clero provides, that *¢ clerks convifted for any treafons or
felonies, touching other perfons than the king himfelf or his

royal majefty, fhall have the privilege of holy church.” By

force of this refervation all new created treafons, which in
judgment of law ave levelled at the perfon or royal majelty
of the king, are excluded, without fpecial words for that
purpofe. Of this kind are the treafons created by flatutes

made for eftablifhing the regal fupremacy, for avoiding.

doubts touching the fucceflion of the crown, and for
eftablithing fuch fucceflion ; for the punifhing feditious and
defamatory libels tending to, raife fufpicions touching the
king’s title or government, or the royal ifflue. For all thefe
have a dire@ tendency to diftusb the peace of the kingdom,
and endanger the ftability of the government; and, there-
fore, by a juft, realonable, and neceflary conftruttion, come
within the above defeription. But with refpe@ to treafons
of a lower kind, fuch as petty treafon, or any other termi-
nating in iojuries to particular perfons, the rule is othey.
wile ; and clergy can only be taken away by exprefs words.

Outlaory,

By ftat. 5 & 6 Ed. 6. c. 11. 1. 7. ¢ All procefs of out-
lawry zgainft any offenders in treafon, being refiant or inha-
bitant out of this realm, or in paris beyend the fea, at the
time of the outlawry pronounced againft them, fhall be as
efletual ip law to all intents and purpofes, as if fuch
offenders had been refident and dwelling within this realm
at the time of fuch procefs awarded and outlawry pro-
nounced. Provided {{. 8.) that if the party cutlawed fhall,
within one year next after the faid cotlawry pronounced or
judgment given thereon, yield himfclf to the chief juftice of
England, and oifer to traverfe the indi€tment or appeal
whereon the {uid oatlawry fhall be proncunced, then he
fliall be received te the faid traverfe; and being thereupon
founrd not guilty by verdiét, thall be acquitted and difcharged
of the fuid outlawry, as though it had not been madeX
One outlawed, and retaken in England, was, notwithftand-
ing his being in cuftody, allowed to be within the benefir

of
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of this provifo; and, upon proving himfelf to have been Clgu}m’;s-
beyond fea at the time of the outlawry, it was reverfed, and .
he was admisted to a trial, and acquitted 5 and Armitrong’s Armirong's
cafe, which had been otherwife ruled by the odicus advice ;g;’_ 333520}‘;7
of Lord C. J. Jefferies, was declared an unfit precedent to
be followed.

The ftat. 7 W. 3. c. 3. . 3. faves the benefit of the regu-
lations thereby enalted on trials for treafun to fuch as,
having been outlawed, do afterwards entitle themfelves to 2

trial on the merits.

Fudgment,

The judgment in high treafon for a man in all cafes, _§d?°-
except counterfeiting the cotn, is to be drawn upon a hurdle 4 M?a §f::_’"sg_
to the place of execution, there to be hanged by the neck; tghgé.Sum 556
to be cat down while he is alive, and his entrails taken out M- Tracy, 281,
and burnt before his face ; and his head to be cut off, and ;5}::’ 187
body quartered ; and the head and quarters to be at the :I_nﬁf’f;%s'
king’s difpofal. Sum, 268,

. Foft. 336. z Hawk. ch. 48. {. 3. 4 Blac. Com g2. Walcott's cafe, 4 Mod. 355

In the entry of the judgment in treafon it is only faid,
that he fhall be drawn to the place of executicn, without
adding % upon a hurdle,” though it ought to be fo pro-
pounced : and thus it was pronounced by Holt, C. J. in the
cafe of James Boucher, 27th February, 2. Ann.  In the pouchers cate,
fame cafe he alfo prorounced the judgment, that his privy M>.bray, 295.
members thould be cut off ; this ought alfo to be omitted in cafe, s Mod.162.
the entry of the -judgment: and both thefe things were Show.C.F. 146
omitted in the entry of the judgment againft Boucher, by the
opinion of all the judges of England. AndHoit, C. J. there
produced the records of the judgments againft Somerville (1And. 106.)
and Arden in the time of Queen Elizabeth, and againft Sir
Walter Raleigh, which accorded therewith. And he {aid,
that thofe words, that the privy members thould be cut off, #ide the judg-

N ment in the cafe
were not in any records that he had feen but thefe in the of Ld. Derwent
cale of the regicides. Nor indeed are they ufually pro- :‘g:.’,’r':‘“:‘ﬁh“"
nounced.

For wamen the judgment was always the fame in all cafes Mm’ﬁz:-ut
of treafon, whether high or petty treafon, namely, tobe drawn  gpra,
to the place of execution and there burnt alive: but that is
now
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now altered to beimg drawn and hanged, by the flatutc
30Geo. 3. c. 48. . 1.; and by 1. 4. the like forfeitures and
corruption of blood fhall en{ue as before the alt. And byl 2.
women convifted as principals or acceffaries before in petty
treafon fhall be liable to the further punithment infliCted by
the fat, 25 Geo. 2. ¢.37. on perfons convited of murder.
In all cafes of treafon refpecting the coin, whether newly
created fuch or not, and {oin petty treafon, the judgment is
only to be drawn on a hurdle and hanged ; for that was the
judgment before the fatute 25 Ed. 3- ff. 5. c. 2., and was
not intended to be altered thereby: and thefe being sall

offences in pari materii, and auxiliary to the original law,

have the fame judgment. And fuch it feems was formerly
the judgment for counterfeiting the great or privy feal; but
now that is the fame as in other treafons.

The confcquences of 2 judgment and the attainder confe-
quent thereon in treafon, are, 3. Corruption of blood tothe
party attaint; by which he can neither inherit nor tranfmit
lands by defcent to his heirs. 2. Lofs of dower to his wife,
3. Forfeiture (a) to the king of all his lands, goods, and
chattels : and this relates back to the time of the treafon com-
mitted. 4. Execution. Without attainder, there is no forfeit-
ure of lands, uniefs, {ays Lord Hale, where the Chief Jultice
of B. R. as fupreme coroner, in perfon upon the view of the
body of one killed in open rebellion records it, and returns
the record into his own court; when both lands and goods
are forfeited.

By the ftat. 7 Ann. c. 21, it was provided, that after the
deceafe of the then pretender no attainder for treafon thounld
extend to the difherifon of any heir, nor to the prejudice of
any other perfon than the traitor himfelf for his life. The
operation of that provifion was by ftat. 17 Geo. 2. ¢. 39. I. 3.
forther fufpended il the death of the pretender’s fons.
Bat the provifion never took effe@, and is now whollyrepealed
by the 2& of the 39 Geo. 3. €. 93.

{a) ¥ide Chapter of Crimes [Felony, Ferfeiture) for the gentral defcription of
property liabls to forfeiture,

it it e eaes
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CHAP III,

MISPRISION OF TREASON.,

Definition.

A Xnowledge and Concealment of Trealon, without
Participation or Confent. § 1. Knowledge to
what Extent neceffary; Difclofure, what is fuffi-
cient. - - - $1.

Trial and Punifbment. - - {2

ISPRISION of treafon is where 2 perfon knowing of
a treafon, but no party or confenter to it, does not re-
veal it by a fair and fall difclofure in convenient time to the
king, or his privy council, or to fome magiftrate or perfon
having authority to take the examination. And it is doubt-
fal whether a declaration to any other than thefe is fufficient.
Such a concealment or keeping fecret of any high treafon
thall, by the ftat. 1 & 2 Ph. & M. c¢.10. {. 8. and other
prior ftatutes, be now taken to be only a mifprifion, though
formerly it was deemed evidence of an aiding and a.bettmg
to the treafon itfelf. But fiill, under particular circum-
ftances, fuch as [ have before noticed, concealment may
amount to evidence of aflent to the treafon, and fo make the
party 2 principal traitor.

The knowledge muft be of the perfon of the offender as
well as of the defign or offence: for a man cannot be faid to
conceal that which he does not know. Therefore if one fay to
7 8. that there will be a rifing, but de not acquaint him with
the perfons or the nature of the plot, the concealing of this

iv

§1.
Definitions
t Haley 334,
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Sum. 127,
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is not mifprifion. On the other hand, if the party have an
explicit knowledge of an intended rifing, his merely telling
another in a general way that there will be a rifing will not
acquit him of mifprifion,

By neceflary conftruction of the flat. 25 Ed. 3. ff. 5. c. 2.
there can be no mifprifion of any other treafon than what is
declared and enated therein, (which includes petty treafon,)
unlefs created by fome {ubfequent Ratute in force. Butifa
new flatute create a new treafon, it virtually and confe-
quentially makes the concealing thereof mifprifion of treafon.
There are however fome offences, made pofitive mifprifions
of treafon by particular flatutes, which are noted in their
proper places.

All treafon, it is faid, includes mifprifon of treafon and
more ; and therefore that the king may indi€ a traitor for
the mifpriGon only. And the trial, fays Lord Hale, may be
in a foreign county, under the circumftances fpecially pro-
vided for by the ftat. 33 H. 8. ¢. 23., which in that refpe&
is not repealed by the ftat. 1& 2 Ph. & M. c.10. Two
witneffes however are neceflary by the Ratutes 1 Ed. 6,
¢.12. f. 22, and 7W. 3. c. 3. before referred to, both upon the
indiétment and trial of mifprifion of treafon, except in the
cafes I have there noticed. For this offence a peer fhall
be tried by his peers, upon indi@ment found by a grand jury.

The punithment for mifprifien of high treafon is the
lofs of the profits of lands during life, forfeitare of geods,
and imprifonment during life : but mifprifion of petty trea-
fon is only punithable by fine and imprifonment, as in cafe

«of mifprifion of fclony,
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CHAP IV,

OF OFFENCES RELATING TO THE
COIN AND TO BULLION,

Introduttion relative to the Coin. - §1.
1. Definition of ¢ the King’s Money or Coin* '
It confifts properly of Gold and Silver only. The
relative Proportions of Allay. Introdufion of
Copper Coin, i2.
2. The Legitimation and current Value of Coin. 2.
Regulated by the Prerogative. Currency continues
till recalled by Proclamation. Difufe Evidence of
-recall.  #b.
Evidence of Legitimation. §13.
‘What the King’s Coin a Queftion of Fa& proved by
Ulage and Notoriety, Proclamation where necef-
fary. Where it may be prefumed from Time and
Ufage. #. ‘What Species of Currency within the
Statutes. 45,

Touching the Coin of Ireland and other foreign
Members of the Crown. - - $§a

1. The counterfeiting and impairing of it
The counterfeiting, clipping, or impairing thereof
High Treafon. So the clipping, &c. foreign
Coins current within the Realm or Dominions

thereof, z&.

2. Concerning the Impsrtation of counterfeit Coin of Ire-

land, &c. into the Realm. - - § 5
Semble Treafon. .
3- Importing falfe Monsy inte Ireland, (96, § G

If from foreign Parts Treafon. ~Aliter the importing
it from one Part of the King’s Dominions to an-
other. i To make Treafon, the counterfeiting .

4 muft
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muft be of Money current within the Realm.
Felony if not current. - - § Gu

Divifion of Offences relating to the Coin. § 7.

Y. Counterfeiting the Coin. - § 8.

t. What Coin, - - 8.
Defeription of the feveral Species of Coin, the coun-
terfeiting whereof is punithable, and in what De-
gree. i '
1. Gold and Silver Coin of the King.

Counterfeiting thereof Treafon by fiat. 25 Ed. 3.
ft. s.c. 2. 8 & 9 W. 3. c.26. and 15 Geo. 2.
¢. 28, ib. Pardon on difcovering others, ib.
Trial and Evidence. #. Limitation of Profe-
cution, 5. Seizure of bafe Coin, ib.

The Statutes confined to fuch Coin, - §o.

ii. Gold and Silver foreign Coin. - § 10,

Counterfeiting thereof, when current, Treafon by
1 Mar, ft. 2. ¢.6. When not current, Mifpri-
fion of Treafon by 14 Eliz. ¢. 3. and Felony
by 37 Geo. 3.¢. 126. { 2. i, Mildemeanor
at Common Law. s5. Procurers within the
t Mar. f. 2. ¢. 6. and 14 Eliz. ¢c. 3. but not
mentioned in 37 Geo. 3. ¢. 126. .

iil. Copper Goin of the Realm. - §Im1.

Counterfeiting thereof formerly a Mifdemeanor by
15 Geo. 2. c. 28. Now Felony by 11 Geo. 3.
c. 40. as to Halfpence and Farthings ; and by
37 Geo 3. c. 126. f. 1. extended to other Cop-
per Money current by Proclamation. #, - Ex-
tend to Counfellors, Aiders, and Procurers. 5.
Power to feize the Counterfeits. i, Queere,
as to Profecutions on 37 Geo. 3. €.126. whe-
thér optiomal for Felony or Mifdemeanor ? 75,

2. How the Offence of commerfriting may be committed.
§r2.

i. By an aftual Imitation of the rest Coin; not
merely an Attempt to do fo: except by particular

Statutes. . (and poft, f. 13.)

it. Under

I

Qffences relating to the Coin.

#. Under particular ftatutes. Under $ & 9 W. 3.
¢. 26. By marking the Edges of Coin with Let-
ters, &c. By gilding, filvering, or cafing over
with any Wafh, &c. bafe Coin, of round Blanks,
&c.y or gilding Silver Blanks to refemble Gold
Coin. Under 15 Geo. 2. ¢. 28. by making Shillings
or Sixpences refemble Guineas or Half Guigeas,
or making Halfpence or Farthings refemble Shil-
lings or Sixpences. - - - §12
The Similitude of the counterfeit to the real Coin

a Queltion of Fatt; it need not be perfe&i:
fufficient if it be fuch againft which common
Prudence cannot guard. - 13
What a Coleuring within the Statutes. $ 14
Preparing Blanks with fuch Matetials as when
rubbed will refemble the real Coin. i, DBring-
~ ing to the Surface the latent Silver in a Blank
of mixed Metal, by means of Aqua Fortis. .,
3. By whom the Qffences may be committed. §15.
By Officers of the Mint as well as others, 5. In-
di@ment on 8 & p W. 3. c. 26. muft negative
that Defendant was employed in the Mint, {uch
Perfons being excepted in enadling Claufe. ik

II. Making, mending, or baving any Infiru-
ment, e, applicable to counterfeiting the

Coin, - - - § 16.
Offences of this Sort made High Treafon by Stat,

8 &9 W.3.¢c.26. . 1. i Sobyf 2. con-

veying fuchTools, &c. out of the Mint. Extends

to Aiders and Abettors, and to Reccivers and
Concealers of fuch Tools, &c. 4. Tools, &c.

to be feized and produced in Evidence. i3,
Profecution within fix Months, by 7 Ann. ¢. 235.

f.2. i
A Prefs or Mould for coining is a Tool or Inftru~
ment within the Statute of William. §17.

How tobe defcribed in the Indi€tment. . & §18,
‘What a fufficient Excufe for having fuch in Pof-

{ellion. - oo $i17.
Refemblance to 2 common Purpofc of the Inftry~

maat to the Coin {ufficient. - §aB .

Kg* Having

43
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Having Lnowingly in Pollfion a Puncheon fog
colning, is within the 8 & g W. 3.; though that
alene without the counnter Puncheon not fuffi-
cient 1o make the Figure, &c. 5. And though
it be without the proper Lewters. 7. How to
be defcribed in the Indiéiment. i Not ne-
ceflary to prove altual coining with it.  §18.

Indiétment for Mildemeanor at Common Law for
having Tools for coining in pofieilion with Ina
tent to ufe them. - - §19.

UL Impairing the Coin, - - § 20.

Statutes relating thereto; 17 Fd. 4. 0. 1. 13 &
14Car. 2. c. 31, §Bliz. c.11. 8 Eliz. c. 1.
¢4, Melting down Coin a Mifdemeanor. 7.
Clipping, walhing, rounding, or filing, or by any
Means whatever impairing, &c., falfifying,
fcaling, or hightning the curtent Coin, High
‘Trealon. 5. Extends to Acceffaries before.
5. Impairing Irith Coin within the Statutes.
. The A&t mult be done for Lucre. 14,

By 6 & 7 W.3. c.17. having in poffeffion the
Clippings, or Filings of current Coin, a Mifde-
meanor. 5. So by Stat. de Monetd. .

IV. Importing counterfeit or light Coin into the
Realm. - - - §21.

1. Counterfeit Coin.

Counterfeited to the Likenefs of the King’s Money,
High Treafon by Stat. 25 Ed. 3. ft. 5. e 2,
Counterfeiting foreign Coin current, Treafor
by r & 2 Ph. & M. c. 11. 4. Extends to Pro-
curers, Aiders, and Abettors. 4. Quere, as to
counterfeiting the King’s Coin beyond Sea by 2
Subjedt. ib.

‘What Money is within the Statutes, What Si-
milityde to the real Coin required. From what
Place it muft be brought. By whom. Wiith
what Intent. - - §22,

Importing counterfeit foreign Gold or Silver Coin
not current, with Intent to utter it within the

Realm,

Qffences relating to the Coin.

Realm, or any of its Dominions, Felony, -

Tranfportation; by 37 Geo. 3. c. 126. £ 3.§ 23.
2. Light Sitver Adoney of this Realm. - § 24.

Exceeding 51, fubje€t to Seizure and Condemns
ation on Linpertation. i,

V. Exportmg Counterfeit Coin, e, from bence
to the Briti ifb Colonies in America or the Wefl

Indies. - - - §2;5.
Subjet to Forfeiture by Stat. 38 Geo. 3. ¢. 67-
So exporting any foreign Copper Coin. 5. But
genuine Money may be exported to Ireland. i,

V1. Receiving, utiering, or tendering Counter-
Jeit Coin. - - § 26.

An Agreement to receive and vend before the
- counterfeiting, Treafon in cafe of Gold or Sit.
ver Money : acceffary before the Faét to Felony
in cafe of Copper Coin. #. Such Agreement
after the counterfeiting, but with Knowledge, is

* a receiving and comforting the Principal. .
Venting, without fuch Agreement, aMifdemean-
or at Common Law. #. With Knowledge of
the Principal, may be Mifprifion of Treafon. i5.

Receiving, paying, or putiing off counterfeit
milled Money at a lower Rate than ic imports,
Felony by Stat. 8 & 9 W, 3. c. 26. §27. Con-
fined to Gold and Silver Cein of the Realm.
ih. Extended to Copper Cam by Stat. 11Geo. 3.
c-40. #. What a putting gff. ib. What Is
diminifbed Money within the Stat. of William.
ib, Form of Indi&tment. 5. What is milled
Money. i&. Not neceffary to prove the coun-
terfeit milled. ib. Puoithment. 45,

Uttering or tendering in Payment falfe Money
knowingly, Mifdemeanor by Stat. 15 Geo. 2.
c. 28. Further Punithment if Party have other
falfe Money at the Time, or utter again within
ten Days,  For fecond enhanced Offence, Fe-
lony without Ciergy. Confined to Gold and
Siltver Coin. . - - §28.

L How
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How Indi®ment tobe drawn on 3d fe&t. of the Sta-
tare, where two Utterings. It muft aver the
Faél, but need not conclede that Defendant isa
common Utterer, &c. §209.

Uttering or tendering baf foreign Gold or Silver
Coin, not current, bMifdemeanor for firft and fe-
cond Offence, Felony without Clexgy for third
Oifence, by Stat. 37 Geo. 3. ¢. 126. Having
in Pofielion more than five Pieces of foreign
bafe Gold or Silver Cuin of any Kind, liable to

Seizure and Yorfeiture. - § 30,
VII. 4s to general Matters relating to the
Coin, - . - - § 31.

Principal and Acceffary. . Indictment and Evi
dence. 6. “What is Commencement of Profe-
cution within a limited Time. . One Witnels
fefficient. i, Challenges thiscy-five. 6. Re-
ward and Pardon. ib. Seizure of bafe Coin,
and Tools for coining. 5. Produdtion of fuch
in Evidence. b,

Regulations and Offences relating to Bullion.

1. What it is, _
Bullion is Gold and Silver in the Mals. §32.
Of what Standard. /5. Statntes relating thereto,
28 Edo 1. ft.3. c.20. 17Ed. 4 c.1. BW. 3.
c. 8. 6 Geoa. 1. c. 11, allowing two different
Standards for Silver Wares, with refpedtive
Marks. 12 Geo. 2. ¢, 26. dealers exenpt
from Profecution on Difcovery of the Makers.
ib. Selling or exporting Gold or Silver Wares
without proper Marks. . 24 Geo. 3. ¢ 53.
requiring a Mark for the Duty. #. 30 Geo. 3.
c. 31. making Exceptions. 38 Geo. 3- ¢ 69.
allowing a lower Standard for Gold Manufac-

turers, with a particelar Mark, - § 32
Refult of all the Statute Standards and Marks.
$33

Offences and Punifhments, - §34-

2. Counterfeiting Bullion. - - §35-

lanching Copper for Sale, or mixing it with Sil
2 ver,

Offences relating to Bullion. 147

ver, or buying, felling, or offering to Sale {uch,

or the like, or any Compofition like Gold, Fe.

lony, - - §35.

3. Exportation of Bullion. - - § 36.
Allowed by Stat. 15 Car. 2. ¢. 7. Modified by
Stat. 6 & 7 W. 3. c. 17. Ingots or Bars made

in Imitation of Spanifh, prohibited. 7. Bullion
exported muft be ftamped. 4. Owner muft
diftinguith betwsen Englith and foreign. 75,

By Stat. 7 & 8 W. 3. c.19. Certificate from

the Lord Mayor, &c. of London required before

Ezxportation. - - § 36,

4. Salz of Bulfion. - - § 37
Brokers prohibited from buying or felling Bullion.

3§+ Poffeffion of Bullion unaccounted for. - §38.

Punithable by Stat. 6 & 7 W. 3. ¢. 17. £.8.

—— e —i—

Of Offences relating to the Coin, and o Bullion,

EFORE I proceed to confider of offences relating to the
coin, I fhall give a fhort introdudtory account of the
coin itfelf, fo far as it may be ufeful to the prefent purpofe.
/ Lord Hale has written feveral chapters upon this fubjeét
wherein he has traced the hiftory of the coin with fuﬂicien:
{  certainty at lealt as far back as the time of Edw. 1ff. From
thenee it appears, that the coin or money of this kingdom
conlifts properly of gold or filver only, with a certain alloy,
conflituting what is called Jerling, coined by the king’s au:
thority: and to fuch money only does the ftat. 2 5 Ed. 3
ft. 5. c. 2. refer, which mentions 74, king's money” gcne:
rally.  And therefore it feems, that where any ftatnte names
tnoney generally, it muft be taken to have the fame meaning,
The copper coin, concerning which Lord Hale doubted, hag
fince his time been protefted from being counterféite,d or
impai'red by fpecial enaltment. According to the above-
rfiennoncd {tandard of fterling, which had continued with
little alteration at leaft from the time of Hen. 3 to the pe.
ried in which Lord Hale wrote, one pound of fterling gold
contained 23 carats 3 grains and a half of fine gold and half

L.?. 2 grain

§ 1.
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t-Hale, chap. 17,
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a grain of alloy of copper, making together 24 carats of Troy
weight.  But for many years palt the ftandard has been fixed
at 22 carats of fine gold and two carats of copper (a).  And
by the fame ftandard, every pound weight of flerling filver
muft contain 11 ounces 2 penny-weights of fine filver and 1 §
penuy-weights of copper alloy, making together 12 ounces.
By an old ftatute of the 17 Rich. 2. c. 1. no foreign
coins of gold or filver are to run in any manner of payment
within this realm, but are to be brought as bullion to the
mint to be turned into Lnglith coin. The introduétion of
copper money into general currency is of comparative late
date. Lord Hale refers to a proclamation juft iffued at the
time he wrote, in 1672, whereby copper halfpence and far-
things, fuch as are now in cir¢ulation, were made current in
certain cafes, Though indeed he makes mention of pro-
clamation for farthing tokens before that time 3 which how-
ever he fays were not ufed for cureent mouey but merely for
tokens. Buc thofe who counterfeited them or made infiru-
ments for that purpofe were punithed in the Star-Chamber.

The coining and legitimation of money, and the giving it
its current value, are the unqueltionable prerogatives of the
crown ; though great doubt has been entertained whether by
force of the ftat, 25 Ed. 3. ¢, 13, the 9 H. 5. f. 2. ¢. 6.,
and other adts fettling the flandard of fterling, the king is
not now reftrained from altering it by increafing the alloy.
But at this day it is the lefs neceffary to confider the point,
becaufe the impolicy of the adl is alone fufficient to prevent
the attempt from being made ; unlefs the marketable and re.
lative value of gold and filver {hould {enfibly alter(4). Lozd
Hale, though he upholds the prerogative in this refpe&, foys
however, that it would be a difhonour to the nation to put
it in pratice, and not fafe to be attempred without parlia-
mentary advice. But any coin once legally made and iflzed
by the king’s authority continues to be the current coin of
the kingdom until recalled, notwithitanding any change in
the authority which conftiruted it. This recall may be by

{2} A pound weight of gold (s coined at the Mintinto 44 guineas snd a half
an ounce therefore is worth 3/ 171 xcdd. in fileee. A pound weight of ftand-
~ar# filveris coined into 6z Mhiiiings, which 3s 54 2 4. an ounce.—wSmith's Weaith
of Matiens, 1 val. G2, 1.
(£3 Absut-hey=ars 1596 and 17¢7 the marketable valoe of gold and Blver Hue~
&uated ip 3 mannes unrigcidenied at walt in mudarn Goes.
pro-
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proclamition ; and long difafe may, I conceive, be evidence
of iz But it has 2lfo been cffected by alt of parliament {a).

The weight, alloy, impreflion, and denomination of moncey
made in this kingdom, are regularly fettled by indenture be-
tween the kieg and the malier of the mint ; which has fome-

times been followed by a proclamation, as a more folemn

eranner of giving it currency. But this in general cafes is
certainly not neceflary ; and in profecutions for coining need
not be proved. Neither is it neceflury in the fame cafe to
produce the indentures, though it may be of ufe in cafe of
any new coin, with a2 new imprefhion, not vet familiar to the
people, to produce cither the indentures, or one of the officers
of the mint cognizant of the fa&t, or the ftamps uled, or the
like evidence, By the a& of the 37 Geo. 3. . 126. L 1.
relative to the new copper coinage, the king’s proclamation is
made necefliry 5 and therefore feems to be required in proof
of any indi€tment upon that ftatute. But in general, whe
ther the coin, upon 2 queftion of counterfeiring or impairing
ity be the king’s money, or not, is a mere queftion of fad,
which may be found upon evidence of common ufage or no-
toriety. But proclamation by the writ of proclamation under
the great feal, or 2 remembrance thereof, is neceflary to
prove a coin current in the following inltances: y. In the
cafe of foreign coin, which is otherwife to be confidered as
no more than ballion. None fuck is now current in this
kingdom. Mr. Juftice Blackftode intimates an opinion,
which remains however to be judicially confirmed, that the
currency mentioned and intended by the ftatutes muft be
fuch as is general, and extending to all payments. It may
however be worthy of confideration, when that cafe comes
in judgment, that if the fubjet be in any cafe compellable
by law to accept certain coin in payment upon alegal tender,
his cafe is jult as much within the reafon of the law againft
counterfeiters, and he is as much entitled to'the prote@ion
of it, as if the currency of that particular coin extended to
all other cafes: Such a pralice is equally *in deceit
of our lord the king and of his people.” And by 2 parity
ef rcafon I conceive, that an importation  of foreign
counterfeit money into this realm, with intent to utter it
within the fame or any of the dominions thereof, would fall
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current in fome part of the dominions and not threughout
the realm at large. 2dly, A proclamation under the great

s {221 15 Tequired to legitimate bafe or mixed coin below the

.
Irife toin, &,

1 Hale, 211,
221. 225. $57.
1 M35, Sum, 46.
gI.

ftandard of fterling, 3dly, To enhance the denomination
or extrinfic value of a coin already current: as was done
upon the enhancing of 20s. and r0s. pieces by K. James L.
4thly; To decry any coin before current: as was done not
long fince in the inftance of the broad pieces of 25 and 23
fhillings. The ftat. 6 Geo. 2. ¢. 26.,, which made them
payable at the mint and effices of revenue for one year after

they were fo decried, fpecially provided that the counterfeit=

ing of them during that year thould be high treafon, gthly,
By the late aét of the 37 Geo. 3. c. 126. f. 1., relative to
the new copper coinage, the king’s proclamation is made
neceflary, and therefore evidence of it feems to be required
in proof of any inditment upon that ftatute. But pro-
clamation, where neceffary, may be prefumed in length of
time; efpectaliy when fupported by contipual and approved
ufage, which in itfelf affords a prefumption of a legal com-
mencement.

Touching the Coin of Ireland and other foreign Members of the

Croawsn.

Before I quit this part of the fubject, I mufk notice another
queftion of great importance and difficulty made in the
books, refpeéking the money of Ireland, or any other inde-
pendent member of the crown of England. I fhall colle&
together in this place all that T find, or that occurs to me on
the fubje@. Ithasbeen confidered upon high authority that
the counterfeiting of Irifh money is high treafon, within
that branch of the ftat, 25 Ed. 3. ft. §. <. 2. agdinft coun-
terfeiting he king's money; firft, becanfe it comes exprefsty
within the words of the a&t, which are of large fignification.
The coining of money is the exclufive prerogative of the
crown: the king alone is entitled to the profit of it it is
part of his revenue : and all money coined and iffued by his
authority s is money. He may coin money here and iffue it
in Irelznd, or coin it in Ireland and iffue it here; and he is
equally defranded and injured whether his money iflued there
ot here be counterfeited.  All mohey coined and iffued by
the king's authority is neceffarily and legally current through«

out
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out all the dominions of the crown ; unlefs the king thall by
his proclamation fpecially dire&k otherwile. And this it may
be faid is not like a local law, affefling merely the interefis of
the {ubjeds of this particular kingdom, which might perhaps
require a narrower interpretation adapted to the nature of the
fubject matter, but a matter of general concernment pervad-
ing every part of the dominions of the crown of England.
Bat, 2dly, There is another, and in my mind a {till fironger
realon for this conftrudtion 3 for it appears that the legiflature
themfelves muft have fo confidered it. By the flat, g Eliz.
c. 11. and 18 Eliz. c. 1. the clipping or impairing of any of
the proper monies or coins of #3is realm, ot any the dominins
theresf, is made treafon. Upon thefe {atutes, fays Lord
Hale, though Irifh coin be not current in England, when of
a bafer alloy, yet it is the king’s coin; and clipping it in Eng-
fand is treafon by thofe aQs. And it is not to be fuppofed
that the parliament would make the elipping of Irith coin
treafon, unlefs the counterfeiting thereof were fuch. This ar-
gument it muft bs owned has great weight: and upon an-
ather occaffon, which [ have eltewhere adverted to, has been
cartied {till further. The force of it is alfo confiderably
firengthened by the proviGons of the ftat. 1 & 2 Ph. & M.
€. 11, to which I fhall prefently have occafion to refer more
particularly, It is further confirmed by the judgment in the
cafe of mixed maonies; where mouey which was coined by
the queen for Ireland, and made current there by her pro-
clamation in that country, bat which was not current in
England, was yet holden to be Jawful money of Eungland ; and
that payment of rcok {uch money, made payzble in Ireland,
was 2 good difcharge of a bond conditioned for the payment
of tool. fterling current and lawful money of England.

Yet ftill there appears this difficulty : if money be coined
for the exclufive ufe of Ireland, and only circulated there,
and it be different from the coin of England and not current
here : or if the king iffue a proclamation in Ireland legaliz-
ing fome forcign coin there, which is not legalized nor cur-
rent here, how is a fubject of England refident here to take
cognizance of thefe afls, fo as to be legally warned not to
counterfeit or clip {uch coin, unlefs fuch currency be notified
here by a proclamation under the great feal of England ? In
the cafe of money coined and iffued here by the king’s au-
thority, it is true that it is not frilly requifite in profecu~

L4 tions
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tions of this fort to prove a praclamation giving it currency ¢
yet that is the more regular way; efpecially in the cafe of
new coin iflued with a new 1mprefﬁon, as was lately done in
the new copper coinage of pennies, and which was made
peceffary by the exprefs words of the ftat. 37 Geo. 3. c. 126,
f. 1. ¢ For how,” fays Lord Hale, % can men reafonably

know at firft, whether this be the king’s coin, without fome

fuch public notification, where long ufe and cuftom hath
not made it familiarly ktown to them ?” But with refpe&
to coin heretofore iffued and current in England, the fubjeck

has that kind of evidence which fupplies the more regular

natification by a proclamation, namely, the notoriety of the
faét: but no fuch notoriety exifts in the inftances I have
put. With relpe however to the clipping of foreign coin
carrent here, I take it that by the very words of the ftatutes
of Elizabeth there muft have been a proclamation in this
country, legalizing the currency, in order to make the offence
high treafon in a fubjeét of England. The ftat, 5 Elia,
¢. 11. makes it high treafon to clip, &c. ¢ the monies or
coins of any other realm allowed and fuffered to be current
within this realm or the dominions thereof, at this prefent,
or that hereafter at any time fhall be the lawful monies or
coins of this realm, or of the dominions thereof, or of any
other realm, and by proclamation allowed and fuffered to be cur-
rent bere” The ftat. 18 Eliz. c. 1., which- was made to
fupply {ome omiflions in the former a&, is confined in Jike
manner to * the monies or coins of any other realms alfowed
and fuffered to be current, at the time of the offence commit-
ted, within this realin of England, or any the dominions of
the {ume, by the proclamation of the queen's mafefly,” &e. This
I apprehend muft mean fuch a proclamation, whereof the
fubjecls of cither kingdom refpedlively are bound to take
cognizance 3 namely, in this country by 2 proclamation under
the great feal of England. But with refpeé to money
coined by authority of the crown in Ireland,-or elfewhere
within the dominions of the crown, perhaps in firi€tnefs the
fubje€t may be bound at his peril to take notice of its being
the king’s money; the very a@ of counterfeiting implying
fome knowledge of the coin which is counterfeited, more
efpecially if it bear any flamp or device, denoting the antho-
rity from whence it iffued. It is clear, that in the cafe of
counterfeiting or clippiné the king’s coin, made and iffued

herg,
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here, the very a&t itfelf conftitutes the treafon ; and there is
no neceflity to prove any particular knowledge in the party,
that it was the king’s coin ; bnt only to fatisfy the j jury of
the fadk of its being fo: of which notoriety indeed is one
and the moft general medium of proof; but it may alfo be
proved by the officers 0f the mint or any other who has a
knowledge of the faét. And indeed in the cafe of old coin,
which has gradually fallen into difufe, though ftill the legal
coin of the king, there can be no general notoriety of the
fa&t. There is lefs ground for complaining of hardthip from
want of notice at the prefent day; becaufe the counterfeiting
of -any gold or filver coin, whether of this or any other
realm, or whether current or not, is highly illegat; being in
no inftance lefs than mifprifion of treafon by the ftat. 14 Eliz.
€. 3., or felony by the ftat. 37 Geo, 3. c. 126,

The fame fort of queftions occur upon the other branch
of the ftat. of Ed. 3. concerning the bringing of falfe money
into the realm counterfeit to the money of England.  Firft,
‘What is meant by the money of England? Is it fomething dif~
ferent from the king's mioney, or the fame ? It certainly muft
appear ftrange, if for the reafons before adverted to the legif'-
lature intended to make the counterfeiting of any coin, made
and iffued by the king in any of the dominions of the crown,
high treafon, though not the proper coin of England, nor
current here, that they thould have altered their phrafe in this
branch of the ftatute, concerning the importation, from ¢ the
king’s money” to ¥ money counterfeit to the money of Eng-
land :” and from thence it might be argued, that thefe latter
wotds explain the former ones, and fhew that the money
meant by she Ling’s money, was the money of England ; {uch as
in the words of the {tatute was calculated 70 merchandize or
make payment with : in other words, fuch as was current in
England, and of which the fubjedls of this country muft be
taken to be cognizant., This confideration might deferve
fome weight if the queftion were new. It is indeed fiid in

‘general terms in the books, that the importation under the

fatute of Ed. 3. muit be of money counterfeit to the fimili-
tude of the money of England: but thefe are merely the
words of the ftatute, and not given as an interpretation of
them. The quc{hon ﬁ:ll remains, What is meant 3y the

: moncy
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money of Ingland? and whether any thing more was meant |

than to diftinguith fuch money from the money of foreign
realms ? In order to make the law confiftent, the conftruc-
tion of the ftatute of Ed. 3. ought to be, that it is high
treafon to bring into the realm the fame falfe money, the
counterfeiting of which within the realm was before declared
to be fo. In that cafe by thr money of England muft be uns
derftood all fuch money as is coined and iffued by the autho-
rity of the crown of England; 2nd muft confequently include
money coined and iffued by the king in Ireland : and fuch
was the opinion that prevailed in the cale of mixed monies.
1f this be not the true conftruction, for aught I can obferve,
the importing into England fuch falfe Irith coin from any
forcign kingdom is only punifhable as a mifdemeanor at
common law, ot at moft as & mifprifion of treafon, within
the ftat. 14 Lliz. c. 3.; although by the flat. 1 & 2Ph. &
M. c. 11. the importation of counterfeit forcign coin, cur-
sent within the realm, Inte the realm or any of the domi-
nions of the fame, with intent to utter it in either, is made
high treafon. In truth I conceive, that meither the abovea
mentioned ack of the 14 Eliz. nor that of Ph. & Mary, nor any
other which treats of money < not the proper coin of this
yealm,” or to that effedt, can be underftood of any other coins
than thofe of foreign powers independent of the crown of
England 3 and which I think are emphatically defignated by
the late aét of the 37 Geo. 3. €. 126. £ 2.5 in which cafe
unlefs the meney of Ircland come within the defcription of
the king's money, and the money of England, 1 know of no fta-
ture which wiil reach even the cafe of counterfeiting fuch
Irilh money in this country.

Lalftly it has been confidered, whether the bringing in of
falfe money, counterfeit to the money of England, from Ire.
land, or other tranfmarine member of the crown of England,
into England or other the dominions thereof, be within the
prohibition of the ftat. 25 Ed. 3. ft. 5. c. 2. againit bringing
falfe money into thir realm. The only diret refolation I can
find upon the fubjet is that in the year-book 3 H. 7. 10.,
where it was refolved, that counterfeit money imported into
England out of Ireland was not within.the {tatute, becaufe
Ireland was a member of England, governed by its laws, and

money
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tnoney was coined there by the authority of the king. The
queftion fimply was, Whether Ireland at that day was within
<¢ this realm ?” As to which Lord Hale, {peaking in another
place of the fat. 1 & 2Ph. & M. c¢. 11, fays, that an im-
portation out of Ireland into England is not within the aét,
becaufe Ireland is within the deminions of this tealm, though
not within 25 realm ; evidently confidering them as the fame
in effe€t for this purpofe. And Staunford and Lord Coke,
grounding themfelves on the above refolution in the time of
H. 7., exprefsly fay, that if a2 man bring counterfeit money
from Ireland, it is pot within the flatute of Edward 3., but
that it muft be money made in a foreign nation, and brought
from thence into this realm. Lord Hale however fpeaks

© with more doubt upon this part of the ftat. of Ed. 3.; for,

fays he, although Ireland be within the ft. 35 H. 8. c. 2.for
the trial of treafons out of the realm ; yet it has been holden
upon the obfeure book of 3 H. 7. 10. that an importation of
counterfeit coin from Ireland into England is not treafon
here within the ftatute; principally becanfe the counterfeit-
ing itfelf is ponifhable by the ftat. 25 Ed. 3., whichis of
force in Ireland. The fame reafon is adopted by Hawkins.
It certainly is not conclufive; becaule it depended with re-
fpe&t to Ireland in later times on the will of a different legif-
lature to give itefficacy. And the conftruction does in truth
Jet in much of the mifchicf with refpeét to the fubjects of
this country, which the a&t was intended to guard againft.
But if we attend to the {ubjeét matter, and confider that the
intereft of the crown was principally in view, then moft, if
not all, of the reafons which were firft urged to thew, that
the king’s money mentioned in the firft branch of the fiat.
25 Ed. 3. extended to the money coined and iffuéd by his

. . authority in Ireland, will alfo apply to fhew that the bringing

of counterfeit money into Ireland or other part of the domi-

| . nions of the crown is juft as much within the reafon of the

law againft bringing it into the realm ; for the prerogative of
the crown of Fngland, of which Ireland is a member, is as

‘much invaded, and the revenue of the king as much de-~

frauded, whether the counterfeit money be firft brought into
one part of his dominions or into another ; into Ireland, or
into England, 'The conftraftion therefore which has pre-

vailed is certainly in unifon with the reafon of the laws
' though
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though pezhaps the words do not obvioufly lead to it. But
however doubtful this interpretation might have been at
fielt, it feems to have been greatly confirmed by other adls
of the legiflature. For by the Rat. r Mar. fi. 2. c. 6. the
counterfeiting of any gold or filver coin, not the praper coin
of, but current within, the realm by the confent of the crown,
{which confent muft be fignified by proclamation and wri
under the great feal,) is made high treafon 3 and the fatute
1 & 2 Ph. & M. c. 11. made in aid thereof, provides, that
whoever fhall bring from parts beyond fea into this realm, or
into any of the dominions of the fame, any counterfeit money,
current within this realm by the confent of the crown, fhail
be guilty of high treafon. The fame argument then whieh
Lord Hale drew from the ftatutes of Elizabeth in aid of the
conftru€lion of the firlt branch of the ftat. 25 Ed. 3. relative
to counterfeiting the king’s money, may be alfo derived from

the ftat. of Ph. & M. in confirmation of the conftrultion put -

on the fecond branch of the ftat. 25 Ed. 3. relative to the
importation of falle money. For it cannot be fuppofed that
the legiflature would have made the bringing of fareign coun-
terfeit current money into any of #he domimions of the realm
high treafon, unlefs the bringing of money into fuch domi-
nions, counterfeited to the likenefs of our own coin, had been
deemed to have been as high an offence before ; this being
by far the greater mifchief of the two. And confonant to
the conftruction put on the ftat. 25 £d. 3+ the bringing of
fuch counterfeit money out of Ireland iato this country is
not within the ftatute. But under both the {tatutes of Ed. 3.
and Ph. & M. the money muft be brought from fome foreign
place out of the king’s dominions. If this conftrultion be
admitted, it maft in reafon be taken to extend to all the
plantations and dominions of England, where the fame laws
are in force, by which the counterfeiter himfelf is punifhable;
which is not the cafe of a counterfeiter of our coin in tlte
dominions of another fovereign; againf whom it muft be
admitted that this proyifion was principally levelled. There-
fore it feems, that if the counterfeiting be within the king’s
dominions, the importer from thence into England, as fuch,
is only punithable as an utterer of counterfeit coin. But
further, in order to bring a cafe within the ftatute of the
I & 2 Ph. & M., it fecms by the very words of the aét that
the importation, whether into England or into any of the

dominions
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dominions parcels of the crown of England, mufl be of fuch
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have feen, muft be fignified by proclamation under the great
{eal of England : for the legiflature fpeaking of the currency
alter their phrafe, and do not as in the preceding part exrend
the defcription to the dominions of the realm. And belides,
in the cafe of foreign coin, how elfe can a fubjett of
England take cognizance of its legal currency, fo as to take
warning not to import it under the penalty of the law ? Alfo
by the ftat. 14 Eliz. c 3. even the forging of any foreign
coin, not current within this realm, was only mifprifion of
treafon s a fortioti therefore the importation of fuch forged

- cotn could not have been confidered as treafon itfe)f. But

now by the ftat. 37 Geo. 3. ¢. 126. {, 2. as well the coun-
terfeiting as the bringing into the realm foreign coin not
current is made felony.

Some verbal difference is obfervable in the wording of
fome of the ftatutes on the fubjet of the coin fince the Re-
volution. The ftat. 8 & 9 W. 3. c. 26. {peaks of the gold
and Glver coin ¢ of this kingdom,” or # current within this
kingdom.” The ftat, 15 Geo. 2. ¢. 28. in one part exprefles
by name, ¢ guineas and half guineas,” # fhillings and fix-
pences,” and is confequently eoufined to thofe. identical
coins. In avother part it {peaks of counterfeit money gene-
rally, the explanation of which has been before given. The
ftat. 11 Geo. 3. ¢, 40. as to the copper coin, and in the
ftat. 37 Geo. 3. ¢. 126, {. 2. as to gold and flver coin, de-
feribe each as the coin of # ¢his realm,” following the words
of the mare ancient fatutes. No ftrefs can be Jaid upon fuch
verbal differences between ftatutes paffed In pari materid,

. further than that the conftrufion which the reafon of the

thing points out mult be fuch as the words are capable of
receiving without violence to their proper or accepted legal
fignification.

To proceed now to thie confideration of

Offences relating to the Coin.

Thefe may be confidered under feveral different heads.

t. As to the Qffence of counterfeiting the Coin; with a Dea
Jeription of the feveral Species of Coin, the counterfeiting
wberesf i punifbable, and in what Degree, e

. z.
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2o counterfriting the fame.
3. Impairing the Coin.
4. Importing counterfeit or light Coin into the Realm.
5. fixporting the fame.
6. Receiving, uttering, or tendering counterfeit Cosn.
7. General Matters relating to the Coin.

L. Gounterfesting the Coin.

The counterfeiting of the current coin of the realm is in

trath a fpecics of the crimen falfi or forgery, though ranked
_ by the law of England in the higheft clafs of offences by rea-
fon of its affecting the royal majefty of the crown in a great
prerogative of government, The legiflature have refpetively
made provifion againft the counterfeiting of the gold or filver
coin of this realm, and of any foreign realm, and of our cop-

per coin; upon each of which I fhall have occafion to ob-
ferve in its turn.

Ht, The ftat. 25 Ed. 3. . 5. c. 2. declares it to be high
treafon ¢ if a man counterfeit the king’s money.”

ante, ch. 2. 1.6, By ftat. 8 & g W. 3. c. 26. L 3. made perpetual by ftat.

Goid and filuer

toin.af the realm.

7 Ann. ¢. 25. * If any perfon, {other (han the perfons em-

8&9W.3.c.26. ployed in his majefty’s mint or mints, or fuch as fhall have

f. 3. made per-

petual by 7 Ana,

25 L3
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autherity from the Lords Commilioners of the Treafury or
Lord High Trealurer of England for the time being,) fhall
after the 15th of May 1697 mark on the edges of any the
current coin of this kingdom; or if any perfon whatfoever
¢hall mark on the edges of any the diminifhed coin of this
kiogdom, or any counterfcit coin refembling the coin of this
kingdom, with letters, or grzﬁnin gs, or other marks or figures
like utito thofe on the edges of money ceined in his majefty’s
mint; every fuch effence fhall be adjudged high treafon ;
znd the offenders therein, their counfellors, procurers, aid-
ers, and abettors, being thereof convifted or attainted, thald
fuffer death,” &c. The profecution to be commenced in
fix months after the offence, by ftat. 7 Ann, c. 25. L 2.

By {. 4. of the fame ftatute of William, * if any perfon
whatfoever after the 15th of May 1697 fhall colour (@), gild,
or cafe over with gold or filver, or with any wath or mate-
rials producing the colour of gold or filver, any coin refem.
bling any the current coin of this kingdom, or any round

blanks

2. The making, mending, or baving any Inflrument applicable
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blanks of bafe metal, or of coarfe gold or coarfe filver, of 2 Ch.1¥. § 8
. . . oy uptter feiting k2

fit fize or figure to be coined into counterfeit milled money, oy
refembling any the gold or filver coin of this kingdom ; OF sreeremea
fhall gild over any filver blanks of a fit fize and figure to be
coined into picces refembling the current gold coin of this
kingdom; all fuch offenders, their counfellors, procurers,
aiders, and abettors fhall be guilty of high treafon, and being
convicted or attainted thereof, fhall fuffer death,” &ec. But
without corruption of blood. Profecutions to be commenced
within three months after the offence committed, by {. o.

By ftat, 15 Geo. 2. c. 28. {. 1. ¢ If any perfon fhall after 156G.2. .2y
the 29th September 1742 wafh, gild, or colour any of the
lawful filver coin called a thilling, or a fixpence, or any coun-
terfeit or falfe fhilling or Gxpence, or add to or alter the im-
preflion or any part of the impreflion of either fide of {uch
lawful or counterfeit fhilling or fixpence, with intent to make
fuch thilling or fixpence refemble, or look like, or pafs for,
a piece of lawful gold coin, called a guinea, or a half guinea
refpedlively ; or thall file or any wife alter, wath, or colour
any of the brafs monies called halfpeanies or farthings, or
add to or alter the impreffion, or any part of the impreffion,
of either fide of a halfpenny or farthing, with intent to make
fuch halfpenny or farthing refemble or look like or pafs fora
lawful fhilling or fixpence refpeively; fuch offenders, their
counfellors, aiders, abettors, and procurers fhall be guilty of . _
high treafon.” But by f. 4. the blood fhall not be corrupted. hg T pron of
And by L. 8. the offender fhall be pardoned in cafe [being f;::f:: o ff-
out of prifon] he difcovers two or more offenders of the S siberss
{ame kind mentioned in the a&, {o as they fhall be thereof
convilted. By f. 5. offenders thall be indifted, arraigned, rial and eoin
tried, and convifted by fuch like evidence and in fuch man- dence.
ner as other offenders for counterfeiting the coin; with a _
provifo that the profecution be commenced within fix months Limitationof sime.
after the offence committed. '

And by the sth fection of the laft-mentioned a&t of
William, fpurious money produced on the trial in a court of

juftice fhall be cut in pieces in open court.

S&oW. 1.
. 26, £ §-

All the abovementioned ftatutes relate only to the gold  §o. Y
and filver coin made and iffued by the king’s authority, in f"n:,ﬁ’g,::ﬁfh of

the fenfe I have before fhewn; the counterfeiting of which ::e h'n_gl'_.
) ' : ntey [ 1.
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by all of them amounts to high treafon. The flatute of
25 Ed. 3. has always been fo confidered; the provifions of
the 8 & 9 W. 3. are only referable to fuch coinage, and in
fome parts mention gold and flver coin by name ; and the
fame appears in terms by the flat. 15 Geo. 2.

2. With regard to foreign coin of gold or filver, fome ob-
fervations upon which 1 have before made, the counterfeiting
of fuch as is current here was not within the ftat. 25 Ed. 3.,
but was made treafon fot the firft time by the ftat, 4 H. e

€. 18.  But that being repealed by the ftat. 1 Mar. <. 1. the

fame provifion was revived by ftat. 1 Mar. ft. 2. c. 6., which
enadls, that ¢ if any perfon or perfons fallely forge or counn
terfeit any fuch kind of coin of gold or filver as is. not the
proper coin of this realm, and is or fhall be current within
this realm by the confent of the crown, they and their coun-
{ellors, procurers, aiders, and abettors, thall on conviction be
adjudged guilty of high treafon.” This confent muft be no-
tified under the great feal by proclamation, and 2 writ an-
nexed thereto: for by the fiat. 17 Rich. 2. . 1. foreign
coin is not 1o run in payment in England.

By the ftat. 14 Eliz. c. 3. « If any perfon falfely forge
or counterfeit any kind of coin of gold or filver of other
realms as is not the proper coin of this realm, nor permitted
to be current within this realm ; fuch offence fhall be ad-
Jjudged mifprifion of high treafon; and the offenders, their
procurers, aiders, and abettors, being convict, (hall be im-
prifoned, and torfeit (uch lands, goods, and chattels, as in
cafe of mifprifion of treafon.” By * aiders” is meant
fuch as aid in the fa&t, and not aiders of the offender after
the fact. At common law this offence was only punifhable
as a mifdemeanor.

Both the ftatute of Mary and that of Eliz. are to be under-
ftoed of the counterfeiting of fuch foreign coin as is for the
moft part of gold or filver. But the flat. 37 Geo. 3. €. 126,
has now provided another punifhment for the offence of
counterfeiting foreign gold or filver coin not current here =
that ffatute reciting, that « whereas the praQice of countera
feiting foreign gold and filver coin, and the bringing into
this realm and uttering within the fame falfe and counterfeit
foreign gold and filvet coin, and particularly pieces of gold
coin commonly called louis d'or, and picces of filver coin

commonly

o i ki
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commonty called dollars, has of late greatly increafed, and it
is expedient that provifion fhould be made more effeltually
to prevent the fame ;” enafls, # that if any perfon or per-
fons thall hereafter make, coin, or counterfeit any kind of
coin, not the proper coin of this realm, wsr permiited to be
current wwithin the fame, but rzlembling, or made with intent
to rzfemble or look like, any gold or filver coln of any foreign
ftate, &c. or to pafs as fuch foreign coinj fuch gerfon or
perfons offending therein fhall be deemed guiley of felo?y,
and may be rranfported for any term of years not t:XCEC‘dII’Eg
feven.” By the words, * not permitted to be current within
the realm,” muft be underfiood not permitted to be current
by proclamation under the great feal,

Procurers, who are named in the {tatutes r Mar. ft. 2.
c. 6. and 14 Eliz. ¢. 3. are not mentioned in this law ; but
the offence being made felony attaches to it all the incidents
of felony at common law, and confequently may have aceels
faries. But quare, if they are liable to tranfportacion, or to
any other punithment then is authorifed by the general al:
of the 18 Eliz, ¢. 7. {. 2. after mentioned ?

3- La{tlf, As to the copper coin of this rzalxn, the coun-
terfeiting of which was by the ftar. 15 Geo. 2. ¢, 28. 1. 6.
punithable as a mifdemcanor by iwo years’ imprilonment,
and finding fureties for two years morc; it iz now enacted
by the ftat. 11 Geo. 3. c. 4o, thar ¢ if any perion after thti
24th of June 1771 fhall make, coin, cr counterfeit any of
the copper monies of this realm, commonly callzd an.haif-
penny or a farthing, fuch offender, his couniellers, aiders,
abettors, and procurers, fhall be adjudged guilty of felony.”
But elergy is not taken away, Se&l. 3. enables any juitice
of peace, on the eath of one witnefs, that there is jull caufe
to fulpedl that one or more perfons have been concerned in.
fuch coining, by warrant under his hand to caufc. theix
dwelling-houles, outboules, &c. or other place belenging to
them to be fearched for tools and implements for fuch coin-

ing ; and if they fhall be found concealed there, o7 in the

cuftody or pofleflion of any perfon whatfoever not employed
in his majefty’s mint, or hoving the fame by fome la-wﬁfl au-
thority, to feize fuch tools «ud cirry them before ajufiice of
peace of the place, &.. wheve feized, who thall caufe the

fame to be fecured ana produced in evidence on the trial of
M the

161

Ch.1V. §1o0.
Cc-anrcrﬁiring the
Chirta
———————

Vide ante, . 5.6,

Puftip. 162,

§11.
Ceprer c62s
15 Guz, e,z

11 Gy g €40,



162

Ch. TV, & z1.
cnﬂurerﬁi!iug tke
o,

A ——————
51 Geas 3.
6. 126. 1. I,

Rex v. Welt and
others, O. B.
Sept, 1730,

1 MS. Sum. gr,

§12.
hat 2 counter~

Seitinp,
1 Hale, 2144
Kel, 3.

Ante, [, 8,

Lamplete countera
Jeinng.

25 Ed. 3. 5.
€z,

poft. £ 13,
Marking the

edges of coinr.
Sa gé. 3-¢.26.

OFences relating to the Coin.

the offenders, and afterwards deliroyed by order of the conrty
or of fuch or fome other juftice of peace in cale there be no
trial.

By flat. 37 Geo. 3. c. 126, * The provifions of the two
laft-mentioned {tatutes, (by mame,)and all other adks concern-
ing the copper monies of this realm, cslled an half-penny and
a farthing, or any other copper money of this realm, fhall
extend to all {uch pizces of copper moncy as thall be coined
and iffued by order of his majefty, &c. 2nd as fhall by royal
proclamation be ordered to be decmed and taken as current
money of this realm, as if fuch pieces had been particularly
mentioned in fuch adls refpedtively.” :

It may now be a queftion, Whether under this latter ftatute
it is not optional to profecute either for a mifdemeanor, as
the offence is made by the ftat. 15 Geo. 2.3 or for a felony,
as it is made by that of the v1 Geo. 3., fince the provifions
of both flatutes are extended to the new copper coinage ?
And vet fuch an option without varying circumitances is
vnufyal, and incongruous with the general rule of law, that
the mi{demeanor is merged in the felony.

The punithment, however, under the a&t of the 11 Geo. 3.
is only a year's imprifonment ; which is founded on the ge-
neral ftat. of the 18 Eliz, ¢. 7. L 3.

1. It is firfk to be feen what is a counterfeiting withia
thefe Ratutes. There muft be an adtual counterfeiting either
by the party himfelf or by thofe with whom he confpires :
a mere attempt to counterfeit, {uch as preparing the mate.
rials or fathioning the metal, is not fuflicient, except in thofe
particular inftances which have been {o declared by fiatutz.

From the feveral {tatutes before fet forth it is to be col-
Jected, that the offence of high treafon in counterfeiting our
awn gold or filver coin attaches in the {everal inftances fol-
lowing s

1. In a complete counterfeiting of any gold or filver coin
of the realm; at leaft to the degree of refemblance after
mentioned.

2. By marking on the edges of any the current or dimie
nifhed coin of this kingdom, or counterfeit coin refembling
the coin of this kingdom, with letters or grainings, or other
marks or figures, like thofe on the edges of money coined in
his majefty’s mint. '

3. By

Offences relating to the Coin.

5. By colouring, gilding, or cafing over with gold or fil
ver, or with any walh or materials producing the colour of
gold or filver, any coin refembling the current coin of this
kingdom: or,

4. Any round blanks of bafe metal, or of coarfe gold, or
coarfe filver, of a fit fize or figure to be coined into counter-
feit milled money, refembling the gold or filver coin of this
kingdom.

5. By gilding over any filver blanks of a2 fit fize
and figure to be coined into pieces refembling the current
gold coin of this kingdem,

6. By wathing, gilding, or colouring any lawful or coun~
terfeit thilling or fixpence, or adding to or ali:ering the im-
pre(Bon ou cither fide, to make it refemble a guinea or half
gainea refpectively.

7. Dy filing, or any wife altering, walhing, or colouring
any halfpence or farthings, or adding to or altering the im-
preffion on either fide, with intent to make them refemble
refpedlively a (hilling or fixpence:

Several of thefe provifions were in truth fuperfluous ; for
they amount after all to a counterfeiting of the coin attempt-
ed to be imitated, TFor example; one who alters 2 lawful
thilling, fo as to make it refemble a guinea, may with as
much trath and propriety be faid to have counterfeited 2
guinea, as if he had attually fabricated the whole piece from
the original ftate of the metal. In like manner, as cne who
alters the principal fum of abond is as much a forger of the
bond {o altered, as if he had written the whole. Thefe are
kindied offences. The 3d, 4th, and sth defcriptions only
feem to carry the offence further than the ftat. 25 Ed. 3. had
done : becaufe they conflitute alls to be high treafon which
are only preparatory to, and in the progrels of a&ually coun-
terfeiting the coin.

Whether there be 2 counterfelting, or, in the words of

- fome of the ftatates, a refembling of the real coip, is a mat-

ter of falt of which the jury are to judge upon the evidence
befors them: in which refpeét there can be no diftinftion
between our own and foreign coin.  There muft be a refem.

blance, fuch a5 may in circulation ordinarily impofe upon #*

M2 the
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}g:/z V. 1y the worldg bur ic s clear, that in order to warrant a con=
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Fuiring. viction the refemblince need not be perfedt. T hus a couna
w—— terfeiting, with fome (mall variation in the infcription, effi-

3 MS. Sum. 5o aieg, or army, dons probably with Tutent to evade the law, 1z
Ridgeley's czii,

poit. 1. 18 yet within it and fo is the counterfeiting in 2 different
metal, if in appearance it be made to refemble the true
coim.

Rex v, Wellh Patrick and John Wellh were indidted for counterfleiting

and anothe - - . .
Hertford Leae 2 Piece of falfe and counterfeit mency and coin, of the fikenefs

Aflizes 1785, cnd fimilitude of 1¢ gred, legal, and current coiny momey, aud
i‘;'gpérﬁ?;ﬁ‘ Jidver coin of this vealm called a fhilling, againlt the form of
f;,:; :;!J”;:'fd’j the ftatute. A fecond count charged a fimilar offence in
be a impre counterfeiting a Axpence. It appeared that all things necefs
g;f';b:’f_‘,‘f}‘:"_ “ fary for coining, with a meuld for fhillings and fixpences,
common warn were found in P \Wellh’s houfe, where the other prifoney
g:h,:__g}s_ ¢, was at work in coining when he was apprehended: and fe-
veral fhillings and fixpences which they had coined were
found in the room or upon them in a perfeét ftate for circu-
lation, and many had been circulated and paffed off.  The
objeftion made was, that there was no impreifion on any of
theie coins, and that the offence was not complete 1ill the
ftamp was put upen them, till when they could not be faid
to refemble the current coin, But it was over.ruled at the
trial, and the cafe went to the jury, who found the prifoner
guilty. Judgment was however relpited to take the epinion
Tafterterm1733. of the judges, all of whom thought that the conviftion was
proper.  They faid, it'was a queftion of fa&t, Whether the
counterfeit were of the likenefs and fiamilitude of the lawuful cur-
rent filver coin called a fhilling 7 and the jury having fo found
i, the want of an tmprzflion was immaterial ; becaufe from
the impreffion being generally worn out or defaced, it was
notorious that the currency of the genuine coin of that de-
nominaticn was not thereby affe€ted.  The counterfeit was
perfect therefore for circulation, and poffibly might deceive
the more readily frem having no appearance of an impref-
Variey'seefe,  fion s and in the deception the offence confifts. But in
i;;;};;““ Variey’s cafe, where the impreflion of money was forged

],u:!.‘ Sum. 46, ©n an irregular piece of metal, not rounded, without finifha
ANy 710 5.0 : .
aage ing it, fo as net to be in a {ate to pafs current, the offence

{?’a’e'Rexdv'.w. was helden to be incomplete, although he had aQtually at-
Lsrhs and Mil- L] ..
wen, Leash, 126, (empted to pafs it in that condition.

But
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But if there be a counterfeiting, {uch as I have before de- g/@%’;ﬁ:*-
N . . - 4713 NELEr-
icribed, in fraud of the king, the offence within the refpetive fitinga

ftatutes is complete before any uttering o attempt 10 ULHET,  smer——
The attering is punilhable in another manmer, 23 will be 3lnft. 16,
& 1 Hale,z15.228%,
thewn. 1 Hawk. ch. 17.
f, 35. 4 Bisc,Cem. 84, 1 M5, Sum. 91, Polt, £, 26, 27, 23.

But befides the oJence of counterfeiting, which requires § 14,
a fimilitude to a common intent to the exemplar, the above~ 7,7 4ol
mentioned ftatutes, as I before obferved, go further in fome farwe,
inflances ; and in particular it has been made 2 queftion, A% ¥
What is a colouring, &c. within the flat, 8 & y W. 3. Ant, 1.8,
c. 26,2

William Cafe was found guilty on an indiGtment for trai- Rexv. Wm.
teroufly colouring with materials producing the colour of S;ff;g&‘;ﬁ“
filver a piece of bafe coin refembling a fhilling, againft the yoseon.
ftatute. The prifoner was taken in the very aft of making pyje,, }: i
counterfeit thillings in the ordinary way, by ﬂf:‘cping rcund ?’ir:fag::'; Blunts.
blanks compofed of brafs 2nd friver in aqua fortis. None of it fuch mate~
them were found in a finithed Rate; but many were taken 7728 s wben
out of the liquor by thofe who apprehended the prifoner; rim;: refeble the
and others hiad been before taken cut by himfelf and were ;:;;;;:J;:g;
dry. Thefe exhibited the appezrance of lead, and fome of * :ﬁ;:ﬂf:;r::
them had the impreffion of 2 {hilling, and by rubbing them 3L sas been
2 Jittle they would perfe@ly tefemble filver coin, and would £7veed by fuck
readily pafs current; but in their then flate the jury found,
that none would pafs current. The queftion therefore was,
Whether this offence were complete, inafmuch as the colour
of filver had not been produced in any of the blanks? The
counfel for the crown argued, that if the colour of filver had
been produced, it would have been high treafon within the
ftat. 25 Ed. 3.; and that the ftat. 8 & g W. 3. was made to

unith the inchoate offence, which before was not punifh-

able ; and that offence was complete by dipping the round
blanks in the agua fortis, by which fome change of colour

had been produced ; for thdt the words,  producing the

- colour of filver,” were to be refirained to the next antecedent

words, ¢ materials,” &¢. and not to the preceding words
é colour,” &c¢. This matter being referred to the judges, puger term
there was fome difference of opinion amongft them. One 11,:19[’;:1’(;‘3"‘&:; A
judge faid, he underftood the words * colour,” &c. to PBulle, ].)
mean producing on the piece of metal the colour of filver,

M3 which
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which was not done here; for, without rubbing, the money
coined would not pafs: and another obferved, that the word
in the flatute was ** producing,” in the prefent tenfe, and not
materials awhich would produce. Rut all the other judges
thought the conviftion right. They confidered, that the
offence was complete when the piece was coloured; for it
was then coloured with materials which produce the colour
of filver; and that it was not necefary that the piece fo
coloured fhould be corrent, for the colouring of blanks was
an offence within the claufe. And it was obferved, that a

contrary conftruction would prevent any convition until a

wafh was di{covered which would in the firlt inftance pro-
duce a perfet bright fhilling or fixpence.

A cafe under the like circumfitances had been before ex-
prefsly decided by the unanimous opinion of the judges to
come within the ftatute. Bat there the doubt was not, as in
the laft inftance, upon the neceflity of rubbing the blank after
it was taken out of the wafh, in order to give it the appear»
ance of fiver; but whether the legiflature did not intend
fuch a colouring only as is altogether produced by fome out-
ward application. But they ail thought that this procefs of
extrafting the latent filver by the power of the wath, from
the body to the furface of the blank, was a colouring within
the words of the at. They thought befides, that it might
be charged as a colouring with filver ; for the effect of the
aqua fortis is to corrode the bafe metal, and leave the filver
only on the fuperficies, and fo the copper is coloured or
cafed with filver.

Not only all fuch as counterfeit the king’s coin without
his authority, but even fuch as are employed by him in the
mint, come within thele ftatutes, if for their own lucre they
make the money of bafer alloy, or lighter than by their inden
tures they are authorifed and bound to do: for they can only
juftify their coining at all under fuch an authority; and if
they have not purfued that authority, it is the fame as if they
had none. But it is not any mifiake in weight or alloy that
will make them guilty of high treafon ; the 2& muft be wil-
ful, corrupt, and fraudulent ; for it muft be l2id and proved
to be done traiteroufly, The ftat. 8 & 9 W. 3. does indeed
make a fpecial exception of perfons employed in his majefty’s
mint; which fcems unneceffary, and would have been hl::

P
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piied by law, when they were employed by his majefty’s
authoriry in the fenfe before deferibed.  Neverthelefs it was
holden about Hilary term 13 W. 3. by all the judges, thatin
an indi€tment on that aft it ought to be averred that the
party was not employed in the mint, or authorifed by the
treafurer, &c.; becaule the exception of fuch perfons is
within the enadting claule; and the want of fuch an autho-
rity is part of the defctiption of the offence itfelf. This
queftion was moved by M. Juftice Turton, who had coavicted
one upon this ftatute at York, upon an indi¢tment which
had not fuch an averment; and for this reafon jt was holden
bad, and that the prifoner ought to be tried again, which was
done at the Lent affizes 1702, before Powis, J., when the
prifoner was attainted and execoted,

1. The making, mending, or baving any Inflru-
ment applicable to counterfeiting the Coin.

By ftat. 8 &9 W. 3. ¢. 26. L 1. ¢ after the r5th of May
1697, no fmith, &c. or other perfon whatfoever, {other
than the perfons employed in his majefty’s mints in the
tower of London or elfewhere, and for the afe and fervice
of the faid mints only, or perfons lawiully authorifed by the
Jords commiffioners of the Treafury or lord high treafurer of
England for the time being,) thazll knowingly make or mend,
or begin or proceed to make or mend,or affift in the making or
mending of any puncheon, counter-puncheon, matrix, {amp,
dye, pattern, or mould, of fleel, iron, filver, or other metal
or metals, or of fpaud, or fine founder’s carth or fand, or of
any other materials whatfoever, in or upon which there fhall
be or be made or imprefled, or which will make o imprefs,
the figure, ftamp, refemblance, or fimilitude of both or either
of the fides or flats of any gold or filver coin, current within
this kingdom; nor fhall knowingly make or mend, or begin or
proceed to make or mend, or affift in the making or mending
of amy edger, or edging tool, inftrument, or engine, not of
common ufe in any trade, but contrived for making (a) of mo-
ney round the edges with Jetters, grainings, or other marks or
figures refembling thofe on the edges of money coined in his
majefty’s mint ; nor any prefs for coinage, nor any cutting
engine, for cutting round blanks, by force of a ferew, out of
flatted bars of gold, filver, or other metal; nor fhall knowingly
buy or fell, hide or conceal, or without lawfal authority or

Ma fufficient
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fufficlent excufe for that purpefe, knowingly have in his or
their houfes, cuflody or poffcifion, any luch puncheon, coun-
ter- puncheon, matrix, ftamp, dye, edger, cutting-engine, ot
other tocl or inftrument before mentioned.  And every fuch
offender and offenders, their counfellors, procurers, aiders,
and abettors thall be guilty of high treafon, and being thereof
convifted or attainted, thall fuffer death,” &e.

Conveging our of By f. 2. ¢ If any perfon or perfons whatfoever after the

bt minty or cop-
cealing fuck in=
Frraments,

whAm,c.o28 [ 2.
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<. 26, L. 5.
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§ 17
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r5th of May 1697, fhall, without lawful authority for that
purpofe, wittingly or knowingly convey or affift in convey-

ing out of any of his majefty’s mints any puncheon, counter- .

puncheon, matrix, dye, ftamp, edger, cutting-engine, prefs,
or other tool, engine, or inftrument ufed for or about the
coining of monies there, or any ufeful part of fuch tools or
inftruments ; fuch offenders, their counlellors, procurers,
aiders, or abettors, as alfo all and every perfon and perfons
knowingly receiving, hiding, or concealing the {fame, fhall
be adjudged guilty of high treafon, and being convited or
attainted thereof fhall fuffer death,”” &vc.

By 7 Aen. c. 25. {. 2. the profecution of fuch as offend
againft the above a&, * by making, or mending, or begin.
ning or proceeding to make or mend, any coining tool or
infirument therein prohibited, may bs commenced within
fix months after fuch offence committed.”

Alfo by £. 5. of the fame {tatutc of King William, * If
any puncheon, dye, flamp, edger, cutting engine, prefs,
flafk, or other tool, infirument, or engine ufed or defigned
for coining or counterfeiting gold or flver money, or any
part of fuch taol or engine, {hall be hid or concealed in any
place, or found in the houfe, cufiody, or pofleflion of any
perfon, not then employed in the coining of money in fome
of his majefly’s mints, nor having the fame by forme Jawful
authority, then any perfon difcovering the fame may feize
and carry them forthwith to fome jultice of peace of the
county or place, to be produced in evidence at the trial of the
offender ;5 and they thall be afterwards defaced and deftroyed
by order of the coart,” &c. By f. 4. no attainder by thia
a€t fhall corrupt the blood.

As to the manner of drawing the indi€tment on the
ftatute of William, Fhave beforc fpoken of it.

John

Offences relating to the Coin.

John Bell was indicted on the flatute, for that he not
being a perfon employed in or for the mint, &c. knowingly,
felonioufly, and traiteroufly had in his cuftedy a prefs for
coinage, without any lawful authority, or fufhcient exc ufe for
that purpofe, againft the duty of his allegiance, &c. It was
proved, that the defendant knowingly had a prefs in his
houfe and cuftody, of the fame fort as thefe vwfed in the mint
for coinage, and proper to he made ufe of for coining gui-

* meas, fhillings, and louis d’ors, orany other {maller pieces, and

alfo proper for making certain manufalures. It did not
appear that it was ever made ufe of or intended to be made
ufe of by the defendant for fuch manufattures, or for coin-
ing any of the current con of this kingdom : bat it was

* proved, that he intended to ufe it for coining louis d’ors and

other foreign pieces, not the current coin of this kingdom.
And no proof was given by him of his being employed inthe
mint, &c,; or that he had any lawful authority, or any
excufe but as aforefsid, for having the faid prefs in his
cuftody or poffeflion. The defendant was found guilty : but
two points were referved for the confideration of the judges
1. Whether a prefs for coinage be one of the tools or inftru-
ments within that claufe of the aét on which the indi¢tment
is founded? Andifit were, 2. Whether the falls ftated
amonnted to a fufficient excufe, to fave the defendant from
the penalties of the at. A majority of the judges anfwered
both queftions in the affirmative ; confidering on the fecond
queltion, that this a& was only intended to prevent the coun-
terfeiting the current coin of this kingdom, and ot foreign
coin. Lord C. J. Ryder and Fofter, J. diflented from the
1aft refolution ; confidering that the at, though principally
levelled againit counterfeiters of the current coin of the king-

. . dom, was not confined folely to that obje&t. That the in~

tention of the legiflature was to keep out of private hands,
as far as poffible, all means of counterfeiting the coin; and
therefore makes it high treafon to be knowingly pofleffed of
fuch inftruments, in fat, without lawful authoriry or fuffi-
cient excufe. That-it was therefore incumbent on the de-
fendant to thew Tuch lawful autherity or fufficient excufe,
But that, fuppofing his mere intention to be an ingredient in
the cafe, the intention found of ufing the prefs for the pur~
pofe ftated did not amount to a fufficient excufe; and upon
the follelt confideration afterwards Mr, Juftice Folter was
14 o
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of opinion that the cafe did fall within the adt; in which
opinion it appears that Lord Hardwicke fully concurred,
Hugh Lennard was indi€ted for high treafon on the ftat,
8 & 9 W. 3., for having in his cuftedy and pofleflion, with.
out any lawful or fufficient excufe, one mould made of lead,
on which was made and imprefled the figure, tamp, refem.
blance, and fimilitude of one of the fides or flats of & thitling,
viz. the head fide, &c. The prifoner being convitted, ic
was fubmitted to the judges, 1ft, Whether the mould found
in the prifoner’s cuftody be comprifed under the general
words,  other 2ol or infirument before mentioned,” fo as to
make the yulawful cultody of it high treafon: it being ob-
fervable that the words, F pattern or mould,” which are men-
tioned in the frlt part of the a&, are omitted in the latter.
2dly, If it be fo comprifed, Whether it (hould not have been
laid in the indi€tment to be a foof or inflrument, in the words

of the att ? The judges were unanimouily of opinien, that .

the mould was a tool or inflrument, mentioned in the former
part of the ftatute, and therefore included nnder the general
words in the latter part; and that having been before ex»
prefsly mentioned by name, it need not be averred in the
indiftment to be fuch tool or infirument. Another doubt
afterwards arofe, Whether the indi€tment properly laid it to
be a mould, on awkich was made and impreffed the figure, t9e.
¢of a fhilling ? the evidence being of a2 mould on which the
refemblance of a thilling was inverted, and therefore more
properly an inftrument to make or ffamp the refemblance of
a fhilling, than an infirument on which the refemblance was
made. Yet the evidence was holden by moft of the judges
to fupport the indi€tment ; for the ftamp of the coin was
impreffed on it. But they, as well as the reft wha doubted,
agreed that the indictment would have been more accurate
if it had ftated that the prifoner had in his cuftody a mould
that ewuw/d make the figure of onc of the fides of a
thilling.

The degree of Gimilitude to the real coin which the tools
or inftruments muft be capable of impreffing, in order to
bring the cafe within the ftatote of King William, feems to
be governed by the fame confiderations 25 were hefore noticed
in regard to the counterfeit coin itfelf. The jury are to judge
whether the inftrument in queftion be calculated to imprefs

the

. in the prifoner’s lodging, with a quantity of bad money: and
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the figure, ftamp, refemblance, or fimilitude of the coin Ch.1V. §1%.
current. Thele latter words extend the offence beyond an m,j?'n}:'_

exalt imitation of the original and proper effigies of the coin: “ing.
and the intentipn of the legiflature would be entirely defeated
by a different conftruélion,

Rowland Ridgeley was indicted, for that he, not being Ridgeler's cale,
employed by the mint, &c. knowingly, felonioufly, and trai- ?7??, ?;;.

teroufly had in his cuftody and pofleflion one puacheon made g‘:"}'f’?:.fh"f‘

- of iron and fteel, in and wpon which was impreffed and made ;3’5 ¢,

the figure, refemblance, and fimilitude of the head fide of a g‘;""x*”"iz-
thilling without lawful authority, &c. He was charged in Pumﬁmj o or the
another count with having fuch a puncheon, which would 7#% 9 m
make and imprefs the figure, &e. The puncheon was found 2 & o #. 3.

o he s

the jury were {atisfied that he had it knowingly, and for the ter-puncheomy el
purpole of coining, but would have found a verdict only that Sfigurs, @c. And
the puncheon was knowingly in his cultody ; fubmitting to ‘2egh fock pes-
the coust whether the proof of fuch puncheon being found imers, yer beid
fatisfied the words of the aft. The verdi@ however was }?,fg:;?‘ig,;’:;,
taken generally ; and as the officers of the mint remembered et ara
no profecution under this branch of the a&, the court withed ﬁ:m;;f ;‘k
to have the opinion of the judges thereon, It appeared by :ﬁ‘:fi’:&i}
the evidence of the engraver of the mint, that the puncheon .‘f fhilling.

was complete and ready for ufe; and that the manner of

making it is this: a fhilling is cut away to the outline of the

head ; that outline is fixed upon a piece of fleel, which is

filed or cut clofe to the ontline, which makes the puncheon ;

the puncheon makes the dye, which is the counter-puncheon,

That a pupcheon is complete without letters, but it may be

made with letters upon it; though from the dificulty and

inconvenience it is mever {o inade at the mint ; but after the

;3I . dye is ftruck the letters arc engraved upon it. That a

puncheon alone without the counter-puncheon will not make

. the figure. That to make 2n old thilling current, nothing

elfe was neceffary but fuch a puncheon. That the puncheon
was hardened and ready for ufe ; but it was impoffible to fay

~ that the fhillings found on the prifoner were made with it,

the impreflion was fo faint, though they had all the appear~
ance of it. The judges were all of opinion that the prifon. a¢ Serjeants®
er’s cafe came within the words of the flat. 8 & o W. g, Jan 33 Jao

- . . Y 1779. {ablent
‘The word puncheen is exprefsly mentioned in the at ; and it Dy Grey, C. Ju)
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Ch.IV. §18.
Hawing, &'c. in-
ﬁr&rucnr: for ctins

ing. # figure, ftamp, refemblance, or fimilitude,” in the a&t, do
pot mean an exalt figure, &c.; but if the inftrument im-
prefs a refemblance in point of fadt, fuch as will impofc on
the world, it is fufficient, whether the letters are apparent
on the puncheon or not ; otherwife the alt would be quite
evaded 3 for the letters would be omitted on purpofe. The
puncheon in queltion was one to imprefs the head of King
William ; and the thillings of his reign, though the letters
were worn out, are current coin of this kingdem, The
puncheon made an impreffion like them, and the coin flamped'
with it would refemble them on the head fide, though there
were no letters, 'This was compared to the cafe of counter-

Aate,chz. a5, feiting the great feal mentioned in ¥ Hale 184., where he
fays, that the omiffion or addition of words in the infcription
of the true feal, for the purpofe of evading the law, would
not alter the cafe, And the judges all agreed, that it was

Mot meceflirgss mOE neceffary to prove. that money was aCtually made wich

B nontreds the inftrument in quettion,

weeni, e,

§ 10. In Sutton's cale, the indiGment, which was framed as for
i‘:}:":o’ gfc; a mifdemeanor at common law, charged that the defendant,
Rep. terop,  Without any lawful aunthority, had in his cuftody and poffef-
}'I':rdﬂ:' 37;” fion two iron ftamps, each of which would make and imprefs

suifdemeantr at

vommon law for
bawing tools for
eoiming in poffef~
fromy woith intent

¢0' sife them.
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will by the means of the counter-puncheon or matrix im=
prefs, &c. to the fimilitude of the current coin, The words

the figure, refemblance, and fimilitude of one of the fceptres
imprefled upon the current gold coin of this kingdom, called
half guineas, with intent to make the impreflion of {ceptres

on divers pieces of filver coin of this realm, called fixpences,

and to colout fuch pieces of the colour of gold; and fraudu-
lently to utter them to his majefty’s fubjets as lawful half
guiness ; againft the peace, &c. Page, Probyn, and Lee,
Tuftices, held, that the bare having fuch inftruments in pof-
feflion, with the intent charged, was a mifdemecanor: but
Lord Hardwicke thought that the bare poffeflion was not
unlawful, unlefs made ufe of, or unlefs made criminal by
ftatute, as in the inftance of the ftat. 8& o W. 3.

Gffences relating io the Coin.

1. Impairmg the Coin.

This offence ftands at this day on the following ftatutes:
By ftzt. t7Ed. 4. c. 1. No perfon fhall meit down any
mouey of gold or filver fufficient to run in payment, upon
pain of forfeiture of the value: and by ftat. 13 & 14 Car. 2.

© ¢. 31, meldng down any current filver money of the realm”

fhail be punifhed with forfeiture of the fame, and double
the value; and if done by a freeman of a town, with dif-
franchifement; if by any other perfon, with fix months’ im-
prifonment.

The ftat. 5 Eliz. c. 11. reciting that the Rat. 3 Hen. 5.

" ¢. 6. concerning clipping, &c. is repealed by flat. 1 Mar.

. 1. c. 1., and the milchief that happens thereby; enalts
(L. 2.) « chat clipping, waihing, rounding, or filing, for
wicked lucre or gain’s fake, any of the proper monies or
coins of this realm, or the dominions thercof, or of the
monies and coins of any other realm, allowed and fuffered
to be current within this realm, or the dominions therecf, or
that hereafter at any time fhall be lawful menies or colns of
this realsy, or of the dominions thereof, or of any other
realm, and by proclamation allowed to be current here, fhall
be adjudged high treafon 3 and the offenders, their counfel-
lars, confenters, and aiders, traitors, being thereof lawfully

_ convifted or attainted.” By L. 4, there fhail be no corrup-

tion of blood or lofs of dower.

The auxiliary ftacute of 18 Eliz, ¢. 1. declaring that the
falfifying, impairing, diminithing, or lightning of fuch lait
mentioned money was not within the flat. 5 Eliz. which
ought to be taken ftritly according to the words thereof,
&c. ena&s « that if any perfon or perlons {hall, for wicked
lucre or gain’s fake, by any art, ways, or means whatfloever,
impair, diminifh, falify, {cale, or lighten the proper monies
or coins of this realm, or any the dominions thereof, or the
monies or coins of any other realm, allowed to be current at
the time of the offence committed within England or any
the dominions of the fame by proclamation, &c.; the of-
fenders, their counfellors, confenters, and aiders, being law-
fully thereof convifted or attainted according to the due

order and courfe of the laws, fhall be adjudged guilty of
high
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high treafon.” By f.2. no corruption of blood or Iofs of
dower fhall enfue.

It is clear that the impairing of ITrith coin, though nat
current in England, is within the exprefs words of thefe fia-
tutes.

The clipping, &c. muft be for gain or lucre under thefe
ftatutes, and mauft be fo laid in the indi@ment ; which muft
alfo purfue the words of the ftatutes in defcribing the of-
fence; and conclude againft the form of the ftatate, becaufe
they were in fome refpeds introduive of a new law.

By the flat. 6 & 7 W. 3. c. 17. £.4. * for the better pre-
venting the clipping, diminithing, or impairing the current
coin of this kingdom, if any perfon fhall buy or fell, and {2)
knowingly have in his cuftody or pofleilion, any clippings or
flings of the current coin of this kingdom, he fhall forfeit
the fame, and alfo 5ool. half to the king and haif to the
informer; and fhall alfo be branded in the right cheek with
a hot iron with the letter R, 2nd be imprifoned till payment
of the gool. By {, &, of the fame adt, the very poffeffion of
bullion, under certain circumftances of fufpicion, throws
the onus upon the party indifted of proving that it was
neither coin nor clippings melted, under pain of imprifon-
ment for fix months.

By the ftat. De Monetd, &c. if money falfe or clipped be
found in the hands of any that is fufpicious, he may be im-
prifoned wntil he have found his warrant.

IV, Importing counterfzit or light Money into
the Kingdom.

Firlt of counterfeit moncy. By the ftat, 25 Ed. 3. ft.5.¢. 2.
 If a man bring falfe money into this realm, counterfeit to
the money of England, as the money called Lufhburg, or
other like to the faid money of Epgland, knowing the mo-
ney to be falfe, to merchandize or make payment, in deceit
of our faid lord the king and his people,” it is high treafon.

By ftat. ¥ & 2 Ph. & M. c.11. it is enalled, ¢ that if
any perfon fhall bring from parts beyond the fea into this
realm, or into any of the dominions of the fame, any falfe or
counterfeit coin or money, being current within this realm
2§ aforcfaid, (viz. gold and filver coin of foreign realms cur-

rent

A o A e 4
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rent here by the fufferance and confent of the crown, which
muft be by praclamation or by writ under the great feal,)

~ knowing the {ame coin or money to be falle snd counterfeit,

to the intent to utter or make payment with the fame within
this realm or any the dominions of the fame, by merchan-
dizing or otherwife ; fuch offenders, their counfellors, pro-
curers, aiders, and abettors fhall on convition or attainder

be deemed traitors,”

It is {aid by Lord Hale, that at common law the counter-

. feiting (meaning of our own coin) beyond fea feems not to

have been fuch a treafon as could be tried here, in like man-
ner as adhering to the king’s enemies might be; and that
therefore the importing was made treafon by the aék of Ed-

- ward 3. He cites no authority for this pofition, the grounds

of which Ican find no where fuggefted.  Certainly however
the neceflity of this branch of the Jaw was no lefs apparent,
whether a {ubjeét of England counterfeiting the king’s coin
abroad were or were not amefnable to juftice; for fuch

- counterfeiting might be by a foreigner owing no allegiance

to the crown of this realm; and therefore the making this
provifion is of itlelf no argument in fuppert of fuch an
opinion.

It has been thewn before what kind of money it is, the
bringing in of which is prohibited by thefe ftatutes; and
what fhall be faid to be a {ufficient refemblance of the couns

terfeit to the true coin. It has been alfo fhewn that the
‘money fo prohibited muft be brought from fome foreign

place out of the king’s dominions into fome place within the
fame. But further, the afls are confined to the importer,
and do not extend to a receiver at fecond hand ; though by

. force of an ancient ftatute de monets, if falfe money be found

upon a fufpicious perfon, he may be arrefted till he have

. found his warrant.  And fuch importer muft alfo be averred
+and proved to have known that the money was counter-

feit.

. It isfaid by Lord Coke, that the importer mult alfo mer-
: chandize therewith, or make payment thereof : but if he im-

port it with intent (o to do, it is within the words, and,

~ according to the better opinion, within the intent and true

confiruétion of the fatutes of Ed. 3. and Philip & Mary s to
which purpofe the latter flatute is explanatory of the former,
For
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For though the beft trial and proof of an intent be by the af¥
done, yet it may alfo be evinced by a variety of circumfiances,
of which the jury are to judge. At any rate, fuch intent
mufl be averred in the indiCtmeant.

The above conftruction is confirmed, and a new offence

al{o created by the ftar. 37 Geo. 3. ¢. 1263 the 3d fellion

of which enafls, ¢ that if any perfon or perfons fhall bring
into this realm any fuch falfe or counterfeit coin as aforefaid,
(i- e« by fect. 2. ¢ any kind of coin, not the proper coin of
this realm, nor permitted to be current within the {ame,”)
refembling or made with intent to refemble or look like any
gold or Gilver coin of any foreign prince, flate, or country, or
to pals as fuch foreign coin, knowing the fame to be falfe or
counterfeit, to the iptent to utter the fame within this realm,
or within any dominions of the fame ; every fuch perfon thalt
be deemed guilty of felony, and may be tranfported for any
term of years not exceeding feven.”

Several matters are to be remarked in this flatute ¢ 1ft, It
embraces the imporzers of known counterfeit gold or filver
foreign coin, though mot current within the realm, who were
not included in the ftat. 1 & 2Ph, & M. c. 11.  2dly, Ae-
ceffaries pefore are not mentioned 3 but thefe are incident to
every felony. Yet quzre, If they are liable ta the punifhment
of tranfportation ? 3dly, An importation with infent to utter
is fuffictent, without any actual uttering ; which intent muft
be colletted from circumftances. DBut though an aftual
uttering may be the beft evidence of fuch intent, yet it feems

fafeft that the indiGtment thould follow the words of the-

ftatute. 4thly, The offence created is the bringing fuch
counterfeit money inte this realm, with intent to utter the
fame within this realm, or within any dominions of the fame;
in which refpe€t the wording is very different from that of
the ftat. 1 & 2 Ph. & M. c. 11. which prohibits the bringing
into this realm or into any of the dominions of the fame any coune
terfcic coin being current within this realm. 1 remark this
the rather, becanfe by a fubfequent ftatute, viz. 38 Geo. 3,
¢. 67. the exporting or fhipping for that purpofe any fort of
counterfeit coin, whether refembling our own or any foreign
coin, in order to its being fent to any of our colonies in the

‘Weit Indies or America, only fubje@s the party to a forfeit=
ure 3

B
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ture; and yet the very fak of fuch exportstion may afford
pregnant evidence that it was with intent to utter fuch bafe
thoney within thofe déminions of this vealm. Nor can it in
reafon affeft the merits of an offender, whether he has col-
le@ed fuch bafe money from the venders of it in this coun-
try, or whether he has him{elf imported it hither, which is
neceflary to bring him within this claufe; his objeét in ex-
porting it from hence into the Britith Weft Indies or Ame-
tica being the fame in both inftances. But the former cale
does not feem to be provided for by the ftat, 37 Geo. 3.

Another offence is created by the ftat. 14G. 3. €. 42.

. intitled, an a&k to prohibit the importation of light filver

coin from foreign countries into Great Britain and Ireland.
The act recites, that whereas confiderable quantities of old
filver coin of this realm, or coin purporting to be fuch, grealy
below the ftandard of the mint in weight, have been lately
imported into this kingdom; and that it is expedient to pre_
vent a pradlice which may be carried on at this time, to the
great detriment of the public ; enaéls, that from the 1t June
1774 all filver coin of this realm, or any money purporting
to be fuch, which is not of the eftablifhed fandard of the
mint in weight and finenefs, fhall be prohjbited to be im-
ported or brought into the kingdoms of Great Britain or Ire-
land from foreign countries ; and if any filver coin being, or
purporting to be the coin of this realm, exceeding in amount
the fum of five pounds, fhall be found by any officer of his
majeity’s cuftoms on board any (hip or veffel, in any port, &c.
or in any boat or other veffel upon the water wichin the faid
kingdoms, or in the cuftody of any perfon coming direCtiy

_ from the water fide, or from the information of one or more

perfons in any houfe or other place, on fearch there made in

. the manner dire@ed by the ftat. 14 Car. 2. &e., the officer

may feize the fame ; and if upon examination it {hall appear
to be of the ftandard weighe, it fhall be reftored, otherwife
it fhall be feifed and confifcated in the manner therein men-
tioned, and after condemnation melted down,

N V. Sﬁm’fﬂg
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V. Sending counterfeit Coin, Ge. out of the King=
dom, for the purpofe of its being imported into
the Britifh Colonies in America or the Weft
Indies,

By fat. 38 Geo. 3. c. 67. £, 5, ¢ All copper coin what-
foever, not being the legal copper coin of this kingdom, and
all counterfeit gold or filver coin, made to the fimilitude or
refemblance, or intended to refemble, any gold or filver coin
either of this kingdom or of any other country (), which
thall under any pretence, name, or defcription whatfoever be
exported or fhipped, or laden or put on board any thip,
veflel, or boat, for the purpofe of being exported from this
kingdom to the ifland of Martinique, in the Weft Indies, or
any of his majefty’s iflands or colonies in the Weft Indies or
America, fhall be forfeited,” &c. And by L 2. ¢ Every
perfon who thall fo export, or fhip, lay or put on board any
thip, veflel, or boat, in order to be fo exported, or caufe to be
fo thipped, &c., ot fhall have in their cuftody, in orderto be
fo exported, any fuch coin as aforefaid, fhall forfeit 200 L
and double the value of fuch coin, to be recovered by bill,
fuit, ation, or information in any court of record at Weft-
minfter.”  But genuine gold or filver coin may be exported
from hence to Ireland fince the repeal of the fiat. 15 H. 7.
¢. 5. by the fiat. 20 Geo. 3. c. 18.

VL. Receiving, nitering, cr tendering of counter—
feat coin,

Thefe may ameunt to different degrees of offence accord~
ing to the circnmftances. If A. counterfeit the gold or
filver coin current, and by agreement before fuch counter-
feiting B. is to receive and vend the money, he is an aider
and abettor to the aét itfelf of counterfeiting; and confe~
quently a principal traitor within the law. Inthe cafe of the
copper coin, he would be an acceffary before the fat to the
felony within the ftat. 11 Geo. 3. ¢. 40. And if B. had

{) ‘The genera lcurrent ruouey of the Britih Weft Indies is Spanith ; which
sccounts far this branch of the law,

done
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done this afterwards for A.%s benefit, without any fuch agree-
ment precedent to the counterfeiting, but yet knowing the
fadk; this feems to be the fame as 2 receiving of the princi-
pal, becaufe he maintains him. But if he had merely vented
the moncy for his own benefit, knowing it to be falfe, in

fraud of any perfon, he was only Hable to be punifhed as for 3

a cheat and mifdemeanor before the flat. 15 Geo. 2. here-
after mentioned. Yet if he then knew by whom it was
counterfeited, it might be evidence of his concealment of the
treafon, and therefore a mifprifion of the fame. In like
manner I have before thewn, that the ftatutes againft the
importation: of falfe money do not extend to the receivers, not
having taken any part in the bringing in of fuch money.

By ftat. & o W. 3. c. 26. . 6. ¢ Whoever {hall take,
Teceive, pay, or put off any counterfeit milled money, or any
milled money whatfoever, unlawfully diminifsed and not cut
in pieces, at or for a lower rate or valre than the fame by its
denomination doth or thall import or was coined or counter-
feited for, thall be guilty of felony.” PRy f. 7. the corruption
of bload is faved; and by f. 9. the profecution muft be
commenced within three months after the offence com-
mitted,

This ftatute mentioning « counterfeit manzy,” generally,
mulfl it feemns be confined to gold or filver coin, in the manner
before defcribed.  But by ftat. 17 Geo. 3. . 40. L2, «If
any perfon after the 24th of June 1771, fhali buy, fel}, take,
Teceive, pay, or put off any counterfeit copper coin, not
melted down or cut in pieces, at or for a lower rate or value
than the fame by its denomination imports, or was counter=
feited for, he thall be adjudged guilty of felony.”

The putting off under thefe ftatutes means an actual pafiiog
or getting rid of the money, and not merely an attempt to
do fo; as by tendering it to another who returns it again,
refufing to accept it; which is a diftint offence provided
for by the ftat. 15 Geo. 2. after-mentioned. In the cale of

‘Wooldridge, who was indiCted on the ftat, 8§ & g W, 3.

c.26. {. 6. for putting off counterfeit money to a Mrs,
Levey, it appeared that he had carried a large quantity of
fuch money to her houfe, which he had agreed to put off to
her, and fhe to receive from him, at the rate of 29s. for
every guinea; and having laid the fhillings down on a table,

Nz “fhe
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g‘} i:g E:; fhe was proceeding to count them out at that rate, and had
ing, ar tendering COUBted out part of the heap when the officers entered the
bafe coia. room, 2nd apprehended them, before the could pay the pri-
foner for thofe the bad fele@ted. This was ruled not to be
a completion of the offence charged, and the prifoncr was
acquitted.
I wufl be wented  'Lhe mere venting of the money does not ceme within
g: bwerraies  thefe ats, unlefs it be done at a lower value than the coin
impoerts; and it fhoold be {o ftated in the indi&ment,
Nor is it felony within the ftat. 8 & 9W. 3. to put off dimi-
wifbed money, by which I underftand genuine money diminith-

L be charged ed, if it be not ftated to be unlazyfully diminifhed..
¢3 be unlawfully diminifhed, Tooke v. Hollinglworth, 5 Term Rep. 217.

e ———— e ]

Stould flate to At the {cilions at the Old Bailey before Michaelmas term
wbom put off, 1702, a woman was indicted for putting off ten pieces of
ﬁ‘s Trey.  counterfcit gilt money like guineas to divers perfons un-
known. Holt, C. J. faid, that the names of the perfons
oughr to be mentioned and be laid feveraily; yet he tried
#3: Gt Larceny. the ptifoner and fhe was convifled. This muft be governed
by the fame rule as prevails in the cafe of {tealing the pro-
perty of perfons unknown.
“WWhat is wiiled As to what fhall be confidered as milled meaney within the
Ry “g" . ftatute of William ; James Bunning was indicted for putting
z v. Bunning, . .
alias Pendegrat, off to J. P. nipe pieces of falle and counterfeit milled money
vy ?fﬂ‘ 1794 and coin, each counterfeited to the likenefs of a piece of legal
Fo fupport an iee a0 current milled money and filver coin of the realm, called
dfment for pui- 3 (hilling, at a lower rate and value than the fame did by the
ngr off counterfeir e . .
miLLen mo-  denomination import and were counterfeited for; i. e. at fo
rieorn 1o prove U, &c. The fact of knowingly putting off counterfeit
roat the cunter- fhillings at a lower value than according to their denomina-
ferwaimiels ion was fully proved ; but it could not be proved that the
money had any marks of milling upon it. The prifoner being
Hil. Term 1795, convicted, the objection was referred to the judges, who all
held the conviftion right. Milled money is {o called to
diftinguith it from hammered money(aj; and all the money
now carrent is milled, i e. paffed through a mill or prefs to
make the plate out of which it is cut of a proper thicknels;

though by a vulgar error it is frequently {uppofed to mean

{a) Tam informed there has been 0o hammered money fince the time of Car. 2.
20d by fat. 9 W. 3. ¢ 2. the curreacy of all hammered Slver coin after January
1697 was prohibited.

the
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¢he marking on the edges, which is properly termed graining. Ch.1V. §27.
The judges therefore thought it unneceffary that the coun- ﬁ;ﬁf’:ﬁ};ﬁ;}h
terfeit money fhould appear to have been milled : for confider~ af rin.
ing milled-money as one word, (as if written with a hyphen,) —
2nd defcriptive of the money now current, if the counterfeit f?‘f: &1593\‘? 3
refemble che money which if genuine would have been '
mifled, it s ezough.

The like refolution was made in the cafe of Hanoah Dor- gappah Dore
ringtons and alfo in the cafe of Jacobs and Lazarus; which rington’s cate.

. . Cafer of Jacohs
were confidered by the judges at the fame time, amd La:grns,

. B, Junuary 1955, MS. Juds

The punifhment under the abovementioned ftatutes of Puniffmenr.
w . . . . . Rex v, Welt &
» 3. and Geo. 3. is burning in the hand, 2nd imprifonment e, 0, B,
not exceeding a year; and that under the fiat. 18 Kliz. ¢, 7. Sepr. 27%.
f 1 M3, Sum. 9T,
. 3.
I have before remarked in what views the uttering of bafe Ante, £, 26,
money knowingly may be confidered, according to the cir-
cumftances pnder which the adt is done, and particularly in
cafes where it is uttered in concert with the coiner: but as
fuch concert muft always be difficult of proof, the legiflature

have proyided againft the fact of uttering it knowingly.

Byftat. 15 Geo. 2. c. 28. f. 2. « If any perfon fhall after §28.
the 2gth of September 1742 atter, or tender in payment any Utirring er tor-
falfe or counterfeit money, knowing the fame to be fo, to f‘sné‘% W
any perfon or perfons, and thall be thereof convifted, he thall
{uffer fix months’ imprifonment, and find fureties for good
behaviour for fix months further ; and on conviftion for a
fecond offence fhall fuffer two years imprifonmesnt, and find
fureties for two years more; and on conviftion for a third
offence (hall be adjudged guilty of felony without benefit of
clergy.” :

By {. 3. « If any perfon thall after the faid 29th September Fonp, it
utter or tender in payment any falfe or counterfeit money, 7ot if theucierer

Eawve otler bave

knowing the {ame to be fo, to any perfon or perfons; and momey in pafifion

fhall either the fame day or within ten days then next utter # 1o fime of

. Hiri H
or tender in payment any more or other falfe or counterfeit wwitbis 10 éfﬂ

money, knowing the fame to be {o, to the fame or any other afser wster mare,
petfon or perfons ; or fhall at the time of {uch uttering or
tendering have about him in his caftody one or more pieces
of counterfeit money, befides what was fo uttered or tender-
N3 ed;
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ed 3 he fhall be deemced and taken to be a common utterer
of falfe money; and being thereof conviéted fhall {uffer
a year’s imprifonment, and find fureties for his good
behaviour for two years more: and for a {econd offence
he fhall be adjudged guilty of felony without benefit of
clergy.”

By f. 4. the corruption of bloed is faved ; and by {. 8. any
offender out of prifon difcovering two or more perfons guilty
of any of the {uid offences, fo as they be thereof conviéted,
fhall be pardoned. DBy f. 5. offenders thall be indicted, ar-

raigned, tried, and convifled by fuch like evidence and in .

fuch manner as counterfeiters of the coiny with a provifo
that the profecution be commenced within fix months next
after the offence committed. . . :

By {. 9. * If any perfon be convifted of uttering or ten-
dering any falfe or counterfeit money as aforefzid, and (hall
afterwards be guilty of the like offence in any other county
ot city, the clerk of the afize or clerk of the peace of the
county or city where fuch convition was had, fhall, at the
requett of the profecutor or any other on his majelty’s be-
half, certify the fame by a tranfcript in a few words, con
taining the cffedt and tewor of fuch conviction, for which
certificate 25, 6d. and no moare fhall be paid; and fuch
certificate being produced in court thall be {uificient proof
of fuch former conviction.”

This {tatute alfo mentioning counterfeft money gensrally,
muft, as was before oblerved, be confined to the gold and
(iver coin of the realm.

Francis Cirwan was indi¢ted for * unlawfully uttering and
tendering in payment to J. H. ten counterfeit halfpence,
knowing them to be counterfeit;” and this was laid in-the
one count againft the form of the ftatute, and in another
generally. The defendant was conviled on the general
count, it being admitted at the trial that there was no ftatute
applicable to the faét. But upon reference to all the judges,
they held the conviltion wrong, it not being an indiGtable
offence.

An indiiment againft Elizabeth Tandy on the act of the
15 Geo. 2. charged her in the firt count with having on

15 G, 2. ¢, 28, Elig, Tandy's cafe, O, B. Jan, 1799, M5, Juda

the
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ohre 15th December, 39 Geo. 3. uttered to one George Swin- Ch. V. §29.

. f . Therering e tens
burn a counterfeit half-crown, knowing it to be fo; and a doring bafe ciin.
{econd coant charged higr with haviog on-the faid 15th De-

cember, &c. uttered another counterfeit half crown to the Charging rwoui-
. . . terings on the fame

fame perfon. The prifoner Laving been convifled on both day, eat ina

H N : different count
counts, it was referred by Mr. Juftice Heath to the Judg'es bo e arcant
confider what judgment was proper to be pafled on this re- a judgment on gse
. : . 3d jetsi
cord; whether the uttering the counterfeit money twice on ﬁa;f'f';’:gﬁf *

the fame day, being ftated in two coutits, would enable the ¢ 28. as for r200
. . e diftind utterings
court to pronounce the greater punithment inflicked by the o che fome doy,

3d fedtion, or whether it were to be reftrained to the lefler :f}?’:i‘:ﬁ::ﬁ}f*
punithment infliGed by the 2d fe@ion (2). In Hilary term sbus uz.
1799 the judges (ablent Eyre, C. ., Bulier and Heath, Js.)

held, that this indi@ment was not {fufficient to fubje&t the

prifoner to the larger penalty, as for uctering two pieces of

counterfeit coin on the fame day; there being no diftinét

averment of that fadt. And upon the whole they thought

it more advifeable only to give judgment of imprifonment

for fix months fingly, and not on each of the counts,

Some doubt was at the fame time entertained, whether 2
count charging two fuch utterings on the fame day, to bring
an offender within the third claufe, thould not conclude with
an averment that the offender was a common utterer of falfe
smaneyy as that claufe declares him tobe.  But this doubt was
fhortly after folved in the following cafe :

James Smith was indicted on the above ftatute, {15 & 16 Smiths eafe,
G. 2. ¢. 28.} for that he on, &c. ome picce of falfe and :':‘;’I’:i?;"f)l;? I
counterfeit money, made and counterfeited to the likenefs Sem. A 2799,
and fimilitede of a piece of good, lawfal, and current money 2’: f:}f:;:{rju}é.-
and filver coin of this realm, called a half-crown, then and 9- an indictwon:
there unlawfully and deceitfully did utter to one J. F., he a:;éff_d:!;s.
the faid defendant, at the time when he fo uttered the faid for rering fulf
piece of falle and counterfé¢it money, then and there well ard baving abont
knowing the fame to be falfe and counterfeit. And zlifo ;ﬁ:ﬁ;ﬁ;ﬂg’;‘;’g
that he the faid defendant at the time when he fo uttered the fulf movey, ebe
faid piece, &c. ag aforefaid, to wit, on the faid day, &c. bad ‘:‘ J;;f;:‘; :}ff;
about him in his cuftody and poffeflion one other piece of e grester pu-
falfe and counterfeit money, made and counterfeited to the }?ff"f"f.;}':;’é’;.

d fureis

(2) It wasobferved that this form of indiftmest had prevailed at the O, B, and }:’ :;:;y::_’“”“
en the circuits, . }v:;g” :;ﬁ?’:df_&;
though there bt nio averment in the indiftment that the defendant coas 3 common utterer of Filfe money ;
Jor dhatis a eciclufion of levo from the faits fr flateds

N4 likenefs,
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likenefs, &c. of an half-crown 3 he the defesdant then and
there well knowing the faid laft-mentioned piece of falfe and
counterfeit money to be falfe and counterfeit, againit the
form of che ftatute, &c. and again®t the peace, &e. After
conviétion judgment was refpited to take the opinion of the
judges, whether on this form of indiftment the defendant
were liable to fuffer the greater punifhment inflicted by the
3d fetion of the a&, or only the leffer one provided by the
2d feCtion; in other words, whether to bring the cafes
within the 3d feftion the indi@ment fhould not have con-
cluded with a diftin& averment, that the defendant was a
common utterer of falfe money ; or whether that were not
the neceffary conclufion of law from the fadts fiated. In
Hilary term 1800 the judges, upon fearch of precedents for
many years back, finding that judgment had been given for
the greater punifhment upen indi€ments drawn in this form,
although fome were to be found containing the averment in
queltion, held fuch averment, though it would not hurt; was
not neceflary in order to warrant the greater punithment.
There was at the fame time another cafe referved of a

fimilar conviétion againft Benjamin Levi, on which the fame
judgment was given.

Provifions of a nature fimilar to thofe contained in the
ftat. 15 Gec. 2. c. 28. are now extended to foreign coin by
ftat. 37 Geo. 3. c. 126. L. 4- which enaQs, « that if any
perfon or perfons (hall after the pafling of this a&t utter or
tender in payment, or give in exchange, or pay, or put off
to any perfon or perfons any fuch falle or counterfeit coin as
aforefaid, {i. e. by . 2 & 3. not the proper coin of this king-
dom, nor permitted to be current within the fame,) refem-
bling, or made with intent to refemble or look like any gold
or filver coin of any foreign prince, ftate, or country, or to
pafs as fuch foreign coin, knowing the fame to be falfe or
counterfeit, and fhall be thexeof convitted, every fuch
offender fhall fuffer fix months’ imprifonment, and find {ure-
ties for hig good behaviour for fix months more : and if the
fame perfon fhall afterwards be convifted a fecond time for
the like offence, he fhall {uffer two years’ imprifonment, and
find {ureties for good behaviour for two years more: and if
the fame perfon thall afterwards offend a third time, and

fhall
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fhall be convicled of fuch third offence, he thall be adjudged
guilty of felony without bencfit of clergy,”

By f. 5. « if any perfon fhall be convicted of uttering or
tendering any fuch falfe or counterfeit coin as aforefaid, and
fhall afterwards be guilty of the like offence in any other
county, city, or place, the clerk of affize or clerk of the peace
for the county, &c., where fuch former convidtion thall have
been had, thall at the requeft of the profecutor, or any other
on his majeity’s behalf, certify the fame by a tranfeript in
few words, containing the cffe&t and tenor of {uch convic.
tion, [for which 23, 6d. and no more fhall be paid];
and fuch certificate thall be fufficient proof of fuch former
convittion.”

By £. 6. of the fame aft, ¢ If any perfon or perfons fhall
have in their cuftody, without lawful excufe, any greater
number than five pieces of falfe or counterfeit coin, of any
kind or kinds, refembling, or made with intent to refembie
or look like, any gold or filver coin or coins of any foreign
prince, flate, or country, or to pafs as fuch foreign coin;
cvery {uch perfon, being thereof convicted upon oath before
one jultice of the peace, {hall forfeit ali fuch falfe and coun-
terfeit coin, which thall be cut in pieces by order of {uch
juftice; and {hall for every fuch offence forfeit a fum not
exceeding 5 1. nor lefs than gos. for every fuch piece of
falfe or counterfeit coin which fhall be found in the cuftody
of fuch perfon ; one moicty to the informer, the other to the
poor of the parith where the offence was committed ; and in
default of payment forthwith fhall be committed to the
common gaol or houfe of correétion, there to be kept to
hard Iabour for three calendar months, or until fuch penalty
be paid.”

This laft fection includes all counterfeit foreign coin there-
in defcribed, whether current here or not.

By . 4. juftices of peace may grant warrants to fearch
Tafpe&ted places for foreign counterfeit coin ; and fuch coin,
and any implements for making it, when found, may be
taken before fuch juftices, who fhall order the fame to be fe~
sured for evidence, and to be afterwards deftroyed.
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VIIL 4dsto gerzemf Matters relating to the Coin,

I have before thewn in what light accomplices.or receivers,
in all offences concerning the coin amounting to high trea-
fon, are confidered. In thofe amounting ounly to felony,
they follow the general rule applicable to felony. A few
general inftances will fuffice. Two agree to counterfeit, and
one does it in confequence of that agreement; they are both
guilty. Onpe counterfeits, and another by agreement be-
forehand afterwards puts it off ; the latter is a principal :
{o if he put it off afterwards, knowing that the other coined
ity for that makes him an aider: fo if he furnifhed the
coiner with tocls or materials for coining.

In like manner it will be fufficient to refer to what has been
before faid touching the form of the indiftment and evidence
applicable thereto, under the general head of high treafon;
and alfe touching the judgment, and punithment peculiar to
offenders of this {fort. The variations in any of thefe parti-
culars by ftatute were fhewn at the fame time that the ftatutes
themfelves were fet forth.

Profecutions under fome of the 2&ts referred to are limited
to take place within a certain time.  Amongft others, the
flat. 8 & g W. 3. ¢. 26. {, g. provides that no profecution
fhall be made for any offence againft that alt, unlefs fuch
profecution be commenced within three months next after {uch
offenice committed. In Willace’s cafe, who was indifted for
high treafon in colouring a picce of bafe coin relembling a
fhilling with materials produting the colour of filver, the
evidence was, that an the sth May 1797 fearch was made in
the prifoner’s lodgings in confequence of information; and
upon the party’s entering the room the prifoner immediately
ranaway. Thetc was found in his room a quantity of bale
money fuch as deferibed in the indi¢tment, fome in earlier
fome in more advanced ftages of the procefs. The prifoner
was apprehended the fime evening and lodged in Dutham
gaol, He was afterwards carried beforc a magifirate, and
by wartant dated 8th May was committed to gaol, charged
on oath ¢ with fufpicion of high treafon in counferfeiting the
corrent money of this kingdom, viz. fhillings,” &c. The
allizes at Durham were holden on the 8th of Auguft; fo that
more than three months had elapfed between the commiflion

15 of
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of the offence and the preferring of the indi€tment, But the
judges, at a conference, unanimoufly held that the inform-
ation and proceeding before the magiitrate was the com-
mencement of the profecation within the meaning of the
aft; and that the variance between the manner of laying
the offence in the indi¢tment and charging it in the commit-
ment made no difference.

Further it has »ppeared, that in refpeét to traitors of this
kind there is not the fame neceflity for two witneffes to prove
the treafon 2s in the higher fpecies of that offence ; but they
may be indicted, tried, conviéted, or attainted by fuch like
gvidence, and in fuch manner and form, as felons in general 3
except that they are entitled tc a peremptory challenge of
thirty-five,

Rewards are given by the ftatutes 6 & y W, 3, ¢. 19. and
15 Geo. 2. ¢. 28. on the apprehenfion and conviftion of
coiners,

And by the fame a&& of King William, . 12. coiners, clip-
pers, &c. are entitled to a pardon on difcovery and convition
of two other offenders of the fame defeription,

It ‘remains only to add, that the legiflature have made
{pecial provifion for the {uppreffion of bafe coin, and for the
production of it in evidence againtt offenders of this deferip-
tion. By ftat. 9 & 10W. 3. c. 21. {. 1. any perfgn to whom
any filvermoney ; and by ftat. 13 Geo. 3. c.71. {. 1. any
perfon to whom any gold money fhall be tendered, which fhall
be diminifhed otherwife than by reafonable wearing, or which
from the appearance of it he fhall fufpeét to be counterfeited,
may cut, break, ordeface the fame: but if the fame thall
afterwards appear to have been lawful money, the perfon
who cut, &c. fhiall take the fame at the rate it was coined
for: and every queftion refpelting the validity of fuch coin
fhall be finally determined by the chief magiftrate of the
place. .

By flat. 8 & 9 W. 3. ¢. 26. and the 11 Geo. 3. <. 40.
and the 37 Geo. 3. c. 126. . 7. before mentioned, houfes
and other places may be fearched for tools, which when
found, together with all falfe coin, fhall be feized, and
produced in evidence againft the offenders, and afterwards
deliroyed, ' :
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Regulations and Qffences concerning Bullion.

With regard to bullion, which fignifies properly either
gold or filver in the mafs, and is here intended to denote
thofe metals in any Rtate other than that of authenticated
coin, the legiflature for the prevention of frauds both with
refpect to the coin and to plate have made feveral provi-
fions,

By the ftat. 28 Ed. 1. ft. 3. ¢. 20. no goldfmith fhall
make any veflel, jewel, or any other thing of gold or filver,
except it be of good and true allay, viz. gold not worfe than
the touch of Paris, and filver of fterling allay or better: and
that the latter thould be affayed by the wardens of the gold-
fmiths’ company, and matked with the leopard’s head; and
any fuch made otherwife may be feized; and if he be
attainted of the fact, he thall be punifhed by imprifonment,
and ranfom at the king’s pleafure.

What the ftandard of flerling gold or filver coin is has
been before thewn ; and by the ftat. 17 Ed. 4. ¢. 1. it is
provided, that no goldfmith fhall fell any gold under the
finenefs of 18 carrats, nor filver under the allay of fterling.
By ftat. 4 H. 7. c. 2. all filver fined or parted fhall be made
fo fine that it may bear 12 penny-weight of allay in a pound
weight, and yet be as good or better than flerling. By flat.
18 Eliz. c. 15. goldfmiths’ wares are required to be not lefs
in finenefs than 22 carrats of gold, nor of filver lefs than
11 ounces 2 penny-weights. By flat. 8 W. 3. ¢. 8. after
the 25th of March 1697, no perfon thall work or make any
maoufalure of filver, lefs in finenefs than 1:-ounces and
1o penny-weights of fine filver in every pound troy; mnor
put to fale, exchange, or fell any fuch made after that_time,
(unlefs it be filver wire or fuch fmall things as are not
capable of receiving a mark,) until fuch time as the fame
fhall be marked as therein deferibed.  And if the wardens
and malfters of the faid myftery mark any plate for good
contrary to the a&t, they fhall alfo forfeit the value of the
plate fo deccitfully marked, to be recovered in like manner.

By ftat. 6 Geo. 1. ¢. 11. 1. 41. reciting, that it may be
requifite for encouraging the feveral manufafures of
wrought plate to continue both the flandard of plate of
1T ounces 10 penny-weights, and alfo the flandard of

1 ounces

Offences relating to Bullion.

I1 ounces 2 peany-weights (a) to the pound troy, enafls,
that from the :ft of June 1720 all filver vefftls of plate or
manufattured of filver tha!l not be lefs in finenefs than thofe
refpective ftandards, each to be marked with diftinguithing
marks ; the greater ftandard with the workman’s mark, the
mark of the wardens of the gold{miths’ company, and with
the figure of a lion’s head erafed, and the figure of the Bri-
tannia; and the leffer ftandard with the weorkman’s mark,
that of the wardens of the gold{miths’ company, and with
the figure of a lion paflant, and the figure of a leopard’s
head; and that it thall not be lawful to make any manufac-
tures of filver of a coarfer allay than above fpecified, under
the penalties and forfeitures prefcribed by any laws then in force
conzserning wreught plate.

The ftat. 12 Geo. 2. c. 26. reciting feveral prior ftatutes
for regulating the ftandards of gold and filver plate, enadls,
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“¢ that after the 28th of May 1739 no goldfmith, filverfmith, e weres.

or other perfon making, trading, or dealing in gold or filver
wares, within England, fhall work, or make, or caule,; &c.
any gold veflel, plate, or manufacture of gold whatfoever
lefs in finenefs than 22 carrats of fine gold in every pouad
weight troy; or any filver veffel, &c. lefs in finenefs
than 11 ounces 2 penny-weights of fine filver in every
pound troy ; nor fell, exchange, or expofe to fale, or export
out of this kingdom any gold or filver manufa&ure, &c. lefs
in finenefs than fuch refpetive ftandards, on forfeiture of
1o L. for every fuch offence, one moiety to the king, the other
to any informer who will fue; and in default of payment
the defendant fhall be committéd by the court in which

judgment fhall be given thereon to the houfe of corretion

for the county, &e. where convited, there to be kept to hard
labour not exceeding fix months, or until payment.” The
aft contains exceptions of certain {mall wares particularly
deferibed. By f. 3.  Perfons {other than the makers or
workers thereof) dealing, &c. in gold or filver wares, ex-
porting, felling, or expofing to fale the fame worfe than the
refpeQive ftandards, who fhall within fourteen days' after
notice of the coarfenefs thereof difcover to the party grieved,
or to the mafter, wardens, or clerk of any of the companies of
gold{miths of the place where fuch dedler refides, the name
and place of abode of the maker or worker thereof, or of the

{a) Far this laft Randard wide ftat, 13 Eliz, <. 15-
: perfon

Dealers, &¢. ex-
empt from profeu
ention on difeavery
of tht makere
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Ch&;m - perfon of whom fuch dealer really bought the fame, and (hali
produce him if living, fo that he may be profecuted; and if
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fuch dealer fhall give material evidence againft fuch perfon,
and the judge before whom the trial is had fhail under his
hand on the record certify the fame, and alfo that there did
not appear any ground 1o believe that fich dealer, &c. was
privy to the fraud ; or if fuch dealer thall, on the trial of any
fuit or profecution againft himfelf, concerning the premifes,
prove that he delivered to fuch maker or worker a fufficient
quantity of {tandard gold or filver to make the faid wares,
and paid a reaflonable price for the fathion thereof, or paid
the maker or worker or other perfon a market price for
flandard gold or filver of that weight, befides a reafonable
price for the fafhion thereof ; then {uch dealer, &c. fhall be
difcharged from any penalty or furfeiture to be incurred by
this aét for exporting, felling, or expofing to fale {uch coarfe
gold or filver wares, and from any aclion, fuit, or profecution
for the fame.” Provided (f. 4.) ¢ that fuch dealer, &c.
need not give material evidence, or produce (uch certificate
as aforefaid, in order to indemnify himfelf from any penalty
ar forfeirure under this adt, unlefs fuch trial againft fuch
maker, worker, or other perfon of whom the faid wares were
bought, fhall be had within four terms after fuch difcovery
made, nor unlefs realonable notice fhall be given to fuch
dealer, &c. of the time of {uch trial.”

Eyf. 5. «after the 28th of May 1739 no gold{mith, filver.
fmith, or other pexfon whatfoever making or felling, trading
or dealing in gold or filver wares, fhall fell, exchange, or

expofe to fale, within England, any gold or filver manufac- -

ture whatoever, made after that time, or export the fame out
of this kingdom, until fuch manufadture of gold (being of
the ftandard of 22 carrats of fine gold per pound troy) and
fuch manufalfure of filver (being of the flandard of 1r
ounces 2 penny-weights of fine filver per pound troy) fhalt
be marked with rhe mark of the worker or maker, which fhall
be the fisft letters of bis chriftian and furname, and with thefa
marks of the gold{miths' company in London, viz. the leopard's
head, the lion paffant, and a diflinét variable mark or letier to
denote the year in which fuch plate fhall be made ; or with
2he mark of the worker or moker, and with the morks of the
affayers at York, Exeter, Briffol, Chefler, Noruitich, or Neaw-
caftle-upon-Tyne ; or plate (being of the ftandard of 1 ¥ onnces

10 peany-
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10 penny-weights of fine filver per pound troy) with ke
aworker or maker's mark as dferefaid, and with thefe marks of
the faid company, viz. the lion's head erafed, the figure of a
Britannia, and the faid mark or letter to denote the year as
aforefaid ; or with the worksr or maker’s mark, and the marks
of one of the faid cities or towns ; upon pain of forfeiting 101,
half to the crown, and half to any informer who will fue;
and for default of payment the offender fhall be committed
by the court in which judgment thall be given thereon to the
houfe of corretion for the county, &c. where convicted,
there to be kept to hard labour not exceeding fix months, or
until payment be made of the faid forfeiture.”

By f. 6. certain wares by reafon of their fmallnefs or thin-
nefls are excepted from being marked.
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By ftat. 24 Geo. 3. ¢. 53. . 5. (to denote the payment 24_6. 3 &5

of a certain duty) over and befides the other legal marks,
there is required on the fame manufactures, when fent to be
affayed and marked, the mark of the king’s bead ; on pain of
forfeiting (by {. 2.) under the like circumftances as are before
mentioned in the former aft, so0l, tobe recovered and dif<
pofed of as aforefaid, orin default of payment to be commit-
ted in like manner to the houfe of correftion, not exceeding
one year, or lefs than fix months, or until payment, and alfo
on pain of forfeiting the gold or filver manufaéture {o folds
exchanged, or expofcd to fale without fuch mark, one moiety
to the crown, the other to any perfon who will fue, with the
like exceptions as in the former ftarute.

The ftat, 30 Geo. 3. ¢. 1. tepeals the exceptions in the
two laft-mentioned aéls, as to filver wares, and enadls others
in lieu thereof,

Laftly, By the ftat. 38 Geo. 3. ¢.69. £, 1. it is enalled,
¢ that from and after the 1t of OQober 1798, it {hall be
lawful for any gold{mith or other perfon making, trading, or
dealing in gold wares in Great Britain, to work or make any
gold veffel, plate, or manufalture of gold whatlocver
of the ftandard of 18 carrats of fine gold in every pound
weight troy, and to {ell, exchangs, or expofe to fale, or export
the fame out of the kingdom.” By . 2. % After the faid
1t of Ofteber 1798, no perfon fhail fell, exchange, or ex-
pofe to f3le, or export ot of the kingdom, any fuch manu-
faGure of gold made after that time, until marked with 2

sz‘dufy mar e
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crown and the figures 18, inftead of the mark of the lion
paffant, on forfeiture of 101.; which mark is (by {. 3.) to be
affized by the refpeftive companies of goldfmiths in London,
Edinburgh, Birmingham, and Shefficld, and by the wardens
and affayers of gold at York, Exeter, Briftol, Chefter, Nor-
wich, and Newcaftle-upon-Tyne.” By I. 4 & g. this is not
to prevent the making, felling, &c. manufatures of gold of
the ftandard of 22 carrats dire@ed by former laws; but not
to authorize the aflaying or marking with the mark ufed be-
fore the a& any gold manufactures of lower ftandard than

22 carrats per pound troy. But by f. 6. the making or fell-.

ing of any manufacture of gold after the faid firlt of Otaber,
not duly marked with one of the marks required by law to
denote the refpelive frandards, is fubjeéted to a forfeiture
of gol. By f. 7. the counterfeiting of any of the affay
marks, and removing them from one piece of manufa@ture
to another, or felling, &c. the article with fuch forged or re-
moved mark, knowingly, is made felony, punithable witk
tranfportation for {even years. By fL 8. all the powers, re.
gulations, forfeitures, methods, &c. preferibed by the att of
the 12 Geo. 2. ¢. 26. or by any other att therein referred
to, or flill in force, are made applicable with refpeét to
manafadlured gold of the ftandard of 18 carrats thereby
allowed, except where otherwife provided for exprefsly by
this act.

Hence it appears, that by the fat. 28 Ed. 1. fl. 3. ¢ 20.
all gold manufa@ures were required to be made of good and
true alloy, that is, not worfe than the touch of Paris. By
ftat. 17Ed. 4 c. 1. gold was not to be manufaltured under
the finenefs of 18 carrats in the pound troy, which was in-
creafed to 22 carrats by ftat. 18 Eliz. ¢. 15. and fo continued
by the ftat. 12 Geo. 2. c. 26. f. 1. in refpet of all goods
manufaftured after the 28th of May 1439. But by the ftat,
38 Geo. 3. c. 69. . 1. it was again permitted to be manu.
fatured at the lower ftandard of 18 carrats after the 1ft of
Oftober 1798,

By ftat. 12 Geo. 2. c. 26. {. 5. manufaltured gold of the
ftandard of 22 carrats fhall have, 1. the worker or maker’s
mark, viz, the firft letters of his chriftian and furnames;

2. the marks of the goldfmiths’ company in Londoen, viz.
the
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the leopard’s head, the lion paffant, and a diftiné® variable Ch.dn;. § 31
mark or letter to denote the year in which it was made : or e maks

——r———

¢lfe it thall have, 1. the worker or maker’s mark, together

with, 2. the marks of the afluyers at York, and other places
named, (i. e. refpeilively, according to the party's place of
vefidence). By the ftar. 38 Geo. 3. c. 69. L. 1. manufac- gr 13 cervar,
tured goid of the ftandard of 13 carrats {hall be marked with
a crown and the figures 18 inftead of the lion paflant, to be
affixed by the refpective companies of gold{miths in London,
Edinburgh, Birmingham, and Sheflicld, and by the wardens it pott,
and aflayers, &c. at York, Exeter, &c.

By ftacstes 28 Ed. 1. ft. 3. c. 20. and 17 Ed. 4. ¢ b Sitwer flandard
filver manufaftures were to be of true fierling allay or better, Srerling
the value of which has been noticed before, By ftat. g H. 7. ;;‘e' (.

eg H. 4 C- 4

¢. 2. the filver was to be made fine encugh tobear 12 penny- & 14°G.2, c. 4.,
weights of allay per pound weight. By the ftat. 18 Eliz. ¢. 15, 1 Hales 644
the ftandard was fettled at 11 ounces 2 penny-weights to the 17 ex. * duer.
pound troy. 'This by fizt. 8 W. 3. c. 8. was raifed to 11 # pnd e
ounces 10 penny-weights in refpect of goods mannfaltured 1. 10dwr.
afterthe 25th of March 16g7. Bat the fat. 6 Geo. 1. ¢, 11
f. 41. confirmed by the {tat. 12 Geo. 2. c. 26. . 5, ratified
both the ftandards again under dittinguithing marks, the one
from the 1ft of June 1920, the other from the 11t of Octo~
ber 1798, as after-mentioned,  Silver manufaltures of fer- afrks, Sterfinge
ling allay were by the ftat. 28 Ed. 1. fi. 3. c. 20. to be
affaged by the wardeps of the gold{miths’ company, and
marked with the leopard’s head. The marks were after-
wards varied on the change of the ftandard by the ftat.
8 W. 3. ¢. 8, and diltinguithing marks given by the ftat
6 Geo. 1. ¢. 11. {. 41. upon eftablithing the two different
ftandards before mentioned. The marks in ufe fince the
28th of May 1739 are fixed by the ftar. y2 Geo. 2. c. 26. to
be, for manufaétured filver of the ftandard of 11 cz. 2 dwt. 11em. 2 Jser,
per pound troy, the fame marks as are before fet by the fame ™
ftatute for manufaltured gold of 22 carrats. And for ma.
nafaltared filver of the ftandard of 110z, 1odwt, the ;. soduw.
worker or maker’s mark as aforefaid, and thefe marks of the
goldfmiths’ company in London, viz. the lion’s head erafed,
the figure of Britanuia, and a diftinét variable mark or letter
to denote the year in which it was made ; or eile with the
worker or maker’s mark, and the marks of the affayers at
York, Excter, &c. o
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Offences relating to Buliion,

In addition to the marks above mentioned, there is anothes
mark common both to gold and filver manufallures of
whatever flandard, namely, the mark of the king’s head,
which by Rat. 24 Geo. 3. ¢ §3. is required in all inftances
where other marks are neceflary, to dencte the payment of
a certain duty,

The principal offences created by thefe ftatutes are the
making, workiug, putting to fale, exchanging, felling, or
exporting any gold or filver manufa@ures of lefs finenefs
than the (tandards refpectively fixed at the time by the feveral
acts, DBefides the particular penalties and forfeitures infliCted
on the delinguents, or in default of payment the commit-
ment to the houfe of correétion, it is to be remembered that
the ftat. 28 Ed. 1. &t 3. ¢. 20. is fil in force, which fub-
jects them to a diferesionary fine and imprifonment: and
though the defeription of the offence therein is not fo large as
in the fubfequent fiatutes, yet the penaliy of it feems virtually
to be adopted in the latter by general words of reference to
former laws. DBefdes which, I conceive that offenders of
this defeription fraudulently affixing public and authentic
marks on goods of a value inferior to fuch tokens are liable
to fuffer az commeon law upon an indi@ment for a cheat.

Jofeph Fabian a working goldfinith was indicted for fala-
fying plate, by putting in too much allay, and then corrupt-
ing one of the affiy mafter’s fervants to help him to the
proper marks, with which he ftamped his plate; and being
convitted was fined 1ocl, and adjudged to fland thrce times
in the pillory ; and was alfo forcjudged of his trade that he
fhould not ufe that trade again as a mafter workman. Sush
2 judgment mult have been 2t common law.

I have in another place mentioned the cffence of forging
the marks on bullion or wrought plate.

2. Counterfeiting Bullisn,

The counterfeiting of bullion in the mafs is aifo provided
againfl, with a view to difconrage falfe coining as well as
private impolitions.

By ftat. 8 & 9 W. 3. ¢. 26, & If any perfon whatfoever
after the 15th of May 1697 fhall blanch copper for fale, or
mix blanched copper with filver, or knowingly buy or fell or
offer to {ale bianched copper alone, or mixed with filver; or

{L:all
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fhall knowingly and fraudulently buy or {1l or offer to fale
any malleable compofition, or mixture of metals or minerals,
wlich fhall be heavier than filver, and look and touch and
wear like flandard gold, but be manifefily worfe than {tand-
ard ; every {uch perfon fhall be guilty of felovy, and being
thercof convicted or attainted fhall fuffer death.” By f. 7.
the corruption of blood is faved; and by L ¢. the profecua
tion mult be commenced within three months after the
offence committed.

3. Exportation of Bullion.

At former periods the evportation of bullion has been
prohibited by various ftatutes ; but thzfe having been found
greatly inconvenient to commerce, the flat. 15 Car. 2. ¢. 7,
£. 12. provides, that any perfon may export any foreign coin
or builion duty free, firft making an entry thereof in the
cuftom-hounfe. But it having been found that, under colour
of this regulation, Englifh money or wrought plate had been
melted down inte the form of forcign cein, or buliion, for
the purpefe of exportation, the flat. § & 7W. 3. ¢. 17. L. 3.
enz&s, that none {hall eaft or make ingots, or bars of filver,
in imitation of Spanith bars or ingats of &lver, nor ftamp any
mark or impreifion upon any ingot or bar in likenefs of the
Spanifh marks or impreffion, on pain for each offénce of for-
feiting the filver fo calt, and 500)., half to the king, and half
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to the informer. And by £ 5. « No perfon fhall tranfport Bt exporred
or caufe to be tranfported out of England int» parts beyond ™4 4 famped.

the feas any molten filver, but only fuch as fhall be marked
or ftamped at gold{miths’ hall, &c. nor without a certificate
under the hands of one of the wardens of the goldfmiths’
company, that oath has been made by the owner or owners
thereof, and likewife, by one credible witne(s, that the fume
is lawful filver; and that no part thereof was (before the
fame was molten) the current coin of this realm, nor clip-
pings thereof, nor plate wrought within this kingdom,” &c.
And by {. 6. « Any cuftom-houfc officer may feize any
molten filver put on board any veflel without fuch mark

or ftamp and certificate.” By £ 13. of the fame a&, < in if gute arip
cafe of any feizure of any bullion fhipped to be exported, if P of lics on sbe

any doubts fhall arife whether the fame be Englifh ot foreign,
the proof thall lic upon the owner, claimer, or exporter, that
the famc is foreign bullion, and has not been melted down

Oz in
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in Enghind,” &c. And by f. 14. # if any perfon fhall enter
or {hip any bullion allowed by the act to be exported, other
than in the name of the true owner, propricter, or importer,
the exporter fhall forfeit the fame or the full value thereof,
Lalf to the king, and half to the perfon feizing or difcover-
ing” Alfo by ftar. 7&8W.3. c.19. . 6. % no perlon
fhall {ip or caufe to be (lipred any molten {ilver or hullich
whatfoever, in any form, unlefs a certificate be firft obtained
from the court of the lord mayor and aldermen of London
oath having been made before the court by the owners and
two witneflcs, that the fame was and s foreign bullion, and
that no part thereof was the coin of this realm, or the clip-
pings thereof, nor plate wroaght within thia kingdom,” &ec.;
¢ which oatl: the {aid court fhall circumftantially certify to the
commifforers of the culloms before anycocket fhail be grant-
td for (hipping the fame, on pain to the owier of lofs of the
goods aund furfeiting double the value; to the captain the
forfeiture of zool., and if in the king’s fervice, the dofs of
command ; to the cocket officer 2001, and incapacity to
ho!d any office.”
4- Sal: of Bullion,

The exportaiion of gold or filver manufa&tures under the
flandard allay allowed by law, has been jult noticed.

By Ly 0f 1.6 & 7 W. 3. c. 17. % M any broker, not being
a tradinyg goidimith or tefiner of filver, fhall buy or full any
bulliou er molten filver, he fhall fufier imprifonment for
fia months without bail.” "This regulation was probably in-
tended to prevent gembling fpeculations which might enhance
the price of the precious metals.

5. At tothe P%ﬂm gf Bullien unaccernnted Jor.

The ftar. 6 &7 W.3. ¢.179. f. & for ¢ preventing the,

counterfeiting and clipping the coin of this kingdom,” after
impofing cerwain penalties and other punilhment on perfens
felitng or paving broad filver money, or money uuclipped,
fur more than it is coined for; or cafting bars of filver in imi-
tation of the Spuniih ; or for buying, felling, or having clip-
pings or fillngs; and after prohibiting the exportatisn of

wulliny on poin of bullion except it be properly {famped, and fubjeling it to

_f."x momtbs® e
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f=izure if fhipped, and infliCting imprifonment on brokers
trading iu bullion; enalts by f. 8. that for che berter difcovery
of
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of offenders 'n the premifes, that one or moare of the wardens Ch. 1v. § 30

of the gold{mihe’ company, with any two or mare of the

PleiFon,

ccurt of afiiftents of the faid company within the bills of

mortality, or any two juftices of the peace witiiin any county,
city, or town corporate, out of the bills of mortality, may
enter into the houle, room, or workfhop of any perfun fuf-
pected of buying or feliing unlawful bultion, and fearch for
the fume; and in cale the occupier of fuch heufe, &e. fhill
refufe to permit the faid warden and affiftants, or juitices, to
make fuch {earch as aforefaid, they may, with the affitance
of a conitable, break open any doer, box, &c. in order to
fearch for fuch bullion; and in cafe of finding 20y fuch,
{liall feize as weli the fame as the perfon and peifons in
whole poficfiion it fthall be found; and the faid wardens,
affitants, and conftables thall bring the parties before the
sext juftice of the peace, who thull, upon oath made of (uch
finding (which juftice within the bills of mortality, and the
faid two juftices without the {aid bills of mortality, thalland
may) examine the per{on {o brought before him, or found by
them refpedlively, upon oath, whether the bullien fo found
be-fawful Glver, and whether the fame were not (before the
melting thereof ) the current coin of this kingdom, or clip-
pings thereof; and in cafe the perfon fo examined fhall nog
prove by their oath, or by the cath of one credible witnefs,
before the faid juftice and jullices refpeively, that the
bullion fo found is lawful Giver, and that the fame wias not,
before the melting thereof, the current coin of this realm,
nor clippings therecf, then the faid juftice or jullices re-
fpe@ively fhall commit the perfon fo examined to prifon,
and thall fecure the buliion fo found, and fhall likewifc oblige
the perfons that can give any evidence coneerning the fame
to enter into recognizance to profecute the fid offender and
offenders ; and in cafe fuch offender and uﬁ‘e_udcrs, inwhole
poflcilion fuch unlawful bollien fhall be feund, fhall nots
upon their trials on an indiftment for meliing the current
filver coin of this realm, prove by the cath of one credible
witnels at the leall, the bullion fo found to be Luiwful filvers
#nd that the fame was not the current cnin of this realn,
nor clippings thereof, then, and for want of fuch proof, fuch
offender fhall be found guilty of the offence cantained in fuch
indictmenr; and fhall fufler imprifonment fovthe face of fix
manthe, whheut bail or nairorize,”™
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