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A PROEME

TO THE

THIRD PART ¢of the INSTITUTES.

N the Second Part of the Inftitutes we have fpoken only of
I acls of parliament, (viz.) of Magna Carta, and many ain-
" ciént and other a&s of parliament, which we have ex-
plained, and thercin obferved which of them are declaratdry of
the ancientlawes of this realme, which are introdutory of ncw,
and which mixt: all of them {excepting a very fow) concerning
common pleas, and thefe two great pronouns, meum and tuunm.

In this Third Part of the Inftitutcs, we are to treat de mals,
viz. of bigh trealon, and other pleas of the crowne, and criminall
caufes, moft of them by aét of parliament, and fome by the
common law: in which cafes the law of all other is moft necef-
fary to be knowne, becaule it concerncth the fafety of his ma-
jeftie, the quiet of the common-wealth, and the life, hosnour,
fame, liberty, blood, swife, and pofteritie of the party accufed;
befides the forfeiture of his lands, goods, and 2l that he hath:
for it is truly faid of thefe lawsp=Religua leges privatorum how
minum commodis profpiciunt, be regice majrj?ar;, Jubditorum wvite,
ac publicee tranguillitati confulunt.  And that in thefe cafes the
ancient maxime of the law principally holdeth, Aifera fervitus
&ft, ubi jus ff vagum, aut incognitum, And where fome doth object

againft

Sew the 1, part
af the tuiitates

felt. sec.

Rl ston babet
efficientent, fudden
ﬁcr}m"m caufan.
Lyill hatl wot
an cHicieot, but
a deficient caufe,
by reafon of the
want of {ume
vertue or nofa-~
ble good.

Stamford.



A PROEME 10 rhe

againft the lawes of Engiand, that they are darkg and hard to be
underflood, we have fpecially in thefe and other parts of the
Inftitutes opened (uch windowes, snd made them fo lightfome,
and eafie to be underftvod, as he that hath but the light of na-
ture, (which Solomon calleth the candle of Almighty Ged,
Prov. 20. 27.) adeiug induftric and diligence thereunto, may
calily difcerne the fame.  And thar may be verified of thefe
tawes, that lex off luxy Prov. 6. 23, the law itfelfe'is a light.
Sece Rom. 2. 14.  And when we confider how many adls of
parliament (publithed in print) chat have made new treafons and

_ other capital] offences, are cither repealed by generall or exprefle

words, or expired: how many indi¢tments, attainders of trea-
fons, felonies, and other crimes, which are not warrantable by
law at this day: and how few book-cafes there have been pub-
lilhed of treafons, {though a fubject of greateft importance) and
thofe very flenderly reported: we in refpet of the places which
we have holden, and of our own obfervation, and by often con-
ferences with the fages of the law in former times concerning
criminall caufes or pleas of the erowne, have thought good to
publifh this third part of the Inftitutes, wherein we follow that
oid and fure ruley Quod judicandum eff legibusy et non exemplis.,
A worke arduous, and full of fuch difficultie, as none can either _
feele ar beleeve, but he onely which maketh tryall of it.  And
albeit it did often terrific me, yet could it not in the end make
me defift from my purpofe; (efpecially in this worke) fo farre
hath the love and honour of my country, to pafle throughallla-
bours, doubts, and difficulties, prevailed with me.

' Tf{is, as other parts of the Inftitutes, wee have fet forth in
our Englith tongue, not onely for the reafons in the preface to
the firlt part of the Inftitutes alledged, which we prefume may
fatisfic any indifferent and prudent reader: but fpeciaily this

_treatife of the pleas of the crowne, becaufe, as it appeareth by

that which hath becn faid, it concerncth all the fubjedls of the
realme more neerly by many degrees, then any of the other.

Bal.cent. 7. {o. Hereunto you may adde that which Robert Holcoth an Englith

143,

man



Third Part of the Inflitutes.

mean- furnamed Theelrgus magnus, upon the {econd chapter of
the book of Wifdome, in or about the 20, yeare of king E. 3.
wrote to this effect.  Nurrant biferie quod cum T¥iilichnus
dux Normannorum regnum Angliz conguifviflit, deliberavit guo-
made lenguam Saxonicam paffic deflruere; er dngliam, et Norman-
niam in_ idiomaté accordariy et ides erdinavity quod nullus in
euria regia placitaret nifi in Gallico, et iteram quod puer guili-
bet ponendus ad litcras addifeeret Gallicum, et per Galiicum La-
tinum, que duo ufpue hodie obfervamtur. Hee ilfe,  But the
ftatute of 35 1. 3. cap. 15. made not long afrer Holeoth wrote,
hath taken thele edicts of a conqueror away, and given due
honour to our Englifh language, which is as copious and fig-
nificant, and as zble to exprefle any thing in as few and apt
words,;}i any other native language, that is fpoken at this day.
And (to fpeake what we think ) we would derive from the Con-
<qu ror as little as we could,

-

When Henry the firft died, all the iffiee male of the Con.
queror, and of his fonnes were dead without iflue male.

The wife of king H. 1. 'was Mawde daughter of Malcolme
king of Scotland firnamed Canmor, and of Margaret his wife,
who was the granchild of Edmond Ironfide king of England,
viz. the faid king Edmond had iffue Edward firnamed the
Qutlaw, becaufe helived a lung time beyond fea with Salamon
-king of Hungary out of the extent of the lawes of this realme.
Edward had iffue the faid Margarct his cldeft danghter, famous
for her piety and vertue; the had iffue Muwdewife of king H. 1.,
who by her had iffue Mawde, of whofec Englith blood by Gef-

fi.rv Plantagenct carle of Anjou all the kings of England are li-
y defeended.

‘We have in this Third Part of the Inflitutes cited our an-
-ent authers, and bookes of the law, viz, Bra&on, Britton, the
Mirror of Juftices, Fleta, and many ancient records, never (that
we know) before publifhed, to this end, that {ceing the pleas of
»..¢ crown are for the moft part grounded upon, or declared by

ftatute

35.E 5. or 75
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ftatute Jawes, the ftudious reader may be inftruCted what the
commeon law was before the making of thofe ftatutes, whereby
he Thall know, whether the fkatutes were introduélory of a new
law, declaratory of the old, or mixt, and thereby perceive what
was the reafon and caufe of the making of the fame, which will
greatly conduge te the true underftanding thereof.

We fhall firft treat of the higheft, and moft hainous crime of
bigh treafon, Crimen lzfew majeflatis; and of the reftin order,
a5 they arc greater and more odious then others.

;1]

CAP



CAP I )
OF HIGH TREASON.

BY the flatute of 25 E. 3. de proditionibus, is declared in
certaine particular cafes, what offences thall be taken to

be treafon, with this reftriftion, that if any other cafe fup-
pofed to be treafon fhould happen before any juitices, the juftices
thould tarry without going to judgment of the tredfon, till the
cafe be thewed beforc the king and his parliament, whether it
ought to be adjudged treafon or other fclony: therefore we
will lay our foundation upon, and begin with that aét of par-

liament, the Jetter whereol in proprie idiomate enfueth,

AV XINT pur ceo que divers opinions ount efire eins ceux
heures qen cafe doit ¢ffre dit treafin (1), et én:quel cafe
nemiy e voy a le requeft des feigniours et commeons ad fait
declarifment (2) que enfisfl.  Geflaffavoire, quant bame (3) fait
compaffer-(4) ou imaginer (5) la mort (6) noffre feignior (7)
le roy (8), madame fa compaigne (g), ou de lour fitzeigne et
beire (10), ou fi bome violaft la compaigne le roy (11), ox leigne
JHe e roy mient marie (13), on Iz compaign: leigne fitz (12}
“at beire le voy.  On fi bowne lewe guerre enconter noffre feignior
iz roy (14) en fon realmey ou foit aidant as enemies nofire dit
Jeignior le voy ¢n fon realme, domrans a eux aidy ou comfort en fon
‘rotalme, ou per aylours (15), et de ces provablement foit attaint
de overt falt per gents de lour condition (16).  Et fi bome coun-
terface le grand (17), ou privic feale Iz roy, ou fa monye (18).
Lt fi home apport faux money en ceft roralme counterfait al
mony dangliterre, ficome la mony appelle ® Lufbeburghy ou auter
SJenbleble a la dit many dangliterre, fuchant le monzy eftre faux (1)
pur merchander ou payment faire en difecite noftre dit feignior le
roy et de fon people.  Et fi home tuaft chancellor, treafurer, ou
fuflices noftre feignior le roy del un banke ou del auter, inflices
in eire et daffifes, et touts auterd iuftices affignes de oier et
terminer t, effeaunts en lour places en fejants bour offices. Et fut
a entendre que les cafes fuifnomes doit eftre adjudge treafon, que
Je extent a naffre fesgnionr le roy et fa roiall majeflic: Et de
tiel manner de treafon la forfeiture des cfcheates appertenont a
nofire feignior le roy, cibien des terres et tenements tenws des auters,
come de luy mefme (20). B

IIL InsT, Jtem,

25 E.3.cap. 34

Divers opiniont.
Ad fait declarife-
»ent,

Nata, Thisisa
baw Jor the motk
part declaratory,
but wddeth alfo
divern things ta
the ancient law.
* Lutheburghs,
alies Luxen-
burghs were a
kinde of bafe
ceioe to the
likeneflz of our
Englith money,
{a called, be-
caufe they were
eoined in Lufhe-
burgh, which
fornetime was an
earledume, and
afrer a duke-
dome. Sez Chaua
cerin the Pro-
logue to the
Monk's Tale,
thehott (peaking
o a Juity monk,
faith, Cad o,
w3 Lubburgbes
pay ye, thatis
{upon the cohe-
rence of the
verfe) No pay=
ment make ye
thatis not .1
and currant.

T Injuriaiflata
Jutici fou locum se=
nentiregis anderar
rpfr regt iHata,
wmaxime fi fiary in
axsriente sfficum.



High Treafon.. Cap; 1.

Ifem,WHE REAS divers opinions have been before this

time, in-what cafe treafon fhall be faid; and in what
not; the king at the requeft of the lords and of the commons,
hath made a declaration in the manner as hereafter followeth :
that is tofay, when a man doth compafle or imagine the death
of our lord the king, of my lady his queene, or of theis eideft
fonne and heire : orif a man doe viclate the kings compagnion,
or the Kings eldeft daughter unmarried, or the wife of the kings
cldell fonne and heire: or if 2 man doe levie warre againft our
Jard the king in his realme, or be adberent to the kings enemies
in his realme, giving to them aide and comfort in the realme
or ellewhere, dnd thercof be provably attainted of open deed by
people of their condifion.  And if a man counterfeit the kings
great or privie feale, or his money: and if a man bring falfe

“money into this realme counterfeit to the money of England,

- as the money called Lufhebuwgh, or other like to the faid

_ § Hi4ecap, 10,

"1 E.5. caps 12,
1 Mar, cap. 1.

"r- i

money of England, knowing the money to be falfe, to merchan-
diz¢ or make payment, in deceipt of our faid lord the king and
of his people, Andif a man flay the chancellor, treafurer,
or. the kings juftices of the one bench or the ather, juftices in
cire, or jultices of affize, and all other juftices afligned to heare
and detcrmine, being in their place doing their offices.  And
it is to be underflood, that in the cafes above rehearfed, it
ought to be judged treafon, which extend to our lord the king
and his royall majeftie; and of fuch treafon the forfeiture of
‘the efcheatzs pertaineth to' our lord the king, as well of the
lands and tenements holden of others, as of himfelf,

And albeit nothing can concerne the king, his crowne, and
dignity, more then crimen lafiz majefiatis, high treafon: yet
at the requeft of his lords and commons, the blefled king by
authority of parliament made the declaration, as is above-faid:
and therefore, and for other excellent lawes madz at this par-
liament, this was called benedicium parliamentum, as it well
deferved.  For except it be Magna Charta, no other a& of
patliament hath had more honour given unto it by the king,
Jords fpirituall and temporall, and the commons of the realme
for the time being in full parliament, then this act concerning
treafon hath had, -~ For by the ftztute of 1 H. 4. cap. 10. re-
citing that where at a parliament holden 21 R. 2. divers
paynes of treafon were ordained by ftatute, in as much as there
was no man did know how to behave himfelfe, to doe, fpeak, or
fay, for doubt of fuch paines” It is enafled by the king, the
lords and commons, that in no time to come any treafon be
Judged otherwife, then it. was ordained by this ffatute of 25 E. 3.

-The like honour is givento it by the ftatute.of 1 E, 6. cap, 12,

and by the fltatute of r Ma. cap. 1. fefll 1. different times,

~but 2ll agreeing in the magnifying and extolling of this. bleffed

adt of 25 E. 3. Ofthis alt of 1 Mariz, we thall {peak more
) - ' hereafter.



Caps 1. High Treafori

beceafter. But to proceed to give a light touch how other aéls
of parliament have been called. The parliament holden at Ox=
ford, an. 42. H. 3..was called infanum parliamentum. 12 E. 2,
the parliament of whitebands, albarum fbularum ot métellarum.
5 E. 3. parliamentum bonum. 10 R. 2. parliamentum giid fecit
mirabida, that wrought wonders, 21 R. 2, magnin pariiamentii,
6 H. 4. parliamentic indaffs, lack-learning parliament, 4 H.6.
parliaments fuflié, the parliament of bats. The feflion of
parliament In a7 14. H. 8. called the black parliament.
The aét of 1 E. 6. was called parlfiamentsi pium, the pious
parliament.  And the faid a&t of 1 Mar, parfiamentti pripitinm,
the merciful pariament. The parliaments of queen Elizabeth
ttiled pia, jufta, of provide. The parliament Lolden anwe 21
cf king James, called forfix parliamentum, the happy parlia<
ment. And the parliament holden in the third yeare of our
foveraigne lord king Charles, bemedictum pariiamentum, the
blefled parliament. The feverall reafons of thefe former ap-
pellations appeare of record and in hiftory, and the latter are yet
treth in memory. At the making of the ftatute of 25 E. 3,
the high courts of juitice were furnithed with excellent men,
viz. 3ir William Shardfhill knight (fhortly written in bookes
Shard) lord chicfe juftice of the kings bench, and his compag-
nions juftices of that court; Sir John Stonor knighe, commonly
written in books Stone, lord thief juftice of the court of coma
mon pleas, 2nd his compagnions juftices of that court; and
Gervahus de Wilford, lord chiefe baron of the exchequer, men
famous in their profeflion, and excellent in the knowledge of
the lawes. At the making of the ftatute of 1 H, 4. were Sik
Walter Clopton knight, lord ¢hiefe juftice of the kings bench,
and his compagnions ‘!uﬂiccs of that court; and Sir William
‘Thirning knight, lord chief juftice of the court of common
pleas, and bis compagnions juftices of that court; and Sir
John Caflie knight, lord chicte baron of the ¢xchequer; men
cquall to any of their predeceilors in the knowledge of the
lawes. At the making of the ffatutc of 1 E. 6, were Siv
Richard Lifter knight, lord chicfe juftice of the kings bench,
and his compagnions juftices of that court; and Sir Edward
Montague knight, lord chiefe juilice of the court of common
pleas, and his compagnions juftices of that court; and Sir
Roger Cholineley knight, lord chicfe baron of the exchequer;
men of that excellency, as they were worthy of the name of
T'he worthies of thelaw. At the making of the ftatute of
1 Mar. were Sir Thomas Bromley knight, lord chiefe juftice of
the kings bench, and his compagnions juftices of that courty
and Sir %{ichard Morgan, knizht, lord chiefe juftice of the court
of common pleas, and his compagnions juftices of that couit;
and Sir 12, Brook knighe, lord chicfs baron of the exchequer,
men renouncd for their great knowledge and judeement in
their profeflion,  All thelv we have namsd in the honour of

Ba them,
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them, and of their families and pofterities, for that they in
their feverall times were great furtherers  of thefe excellent
Jawes concerning treafon. Jn memoria aterna erit - juftus.
And 2ll this was done in feverall ages, that the faire lillies and
rofes of the crowne might flourith, and not be {tazined by fevere.
and fanguinary ftatutes. But let us come to-the alt it {elfe,
and for the better underflanding thereof,and of the book-
cafes, and other recordd grounded upon the fame; 'let us
divide this a& concerning high treafon into feverall claifes o

heads, and then profecute the fame in order. :

orimagining 4 Queene, rlame by fome

By compafling {King, }and declaring the

the death of the { Prince, Jovert deed.
The firft con- J Chancellor. -
eerieth death, T'reafurer.
Jufticesoftheone | In their

Bench or other::} -places’
*# By killing and }uﬂices in eyre. Fdoing :

| murderingofthe Juftices of affize. | their
Juftices of oier offices.
and terminer, |
&, J

The fecond concerneth, (the kings confort, or queene,
violation, that is, to vio-< thekings eldeft daughterunmarried.
late or carnally to know { the princes wife,

The third is levying war againft the king.

The fourth is adhering to the kings enemies within the
realme, or without, and declaring the fame by fome overt

ath.
the great feale.
'The fifth is counterfeiting of {the privie feale.
: s the king’s coyne.

The fixth and laft, by bringing into this realme counterfeit
money to the likeneffe of the kings coine, &c. '

So as treafon is membrum divifum, and thefe feverall claffes
or heads are membra dividentia,” And if the offence be not
within one of thefe clafles or"heads, it is no treafon. '

.. (1) Treafmn] is derived from [srahir] which is treacheroufly to
betray.  Tralue, betrayed, and trakifon, pev contradfionen, treafon, is
the betraying it felfe. :
Letegit imbelles animes, nil fortiter andens
Proditio. -
Inter leges Canuriy fo. 1180 ca. 61, Proditiones (klapond ppice}

HEDR2F =



Cap. 1. High T'reafon.

wtmerabantur inter feeleva jure humano lnexpiabilia. Treafon is di-
vided into two parts, wiz: high trealon, alta proditie, and into petit
weafon, preditio parva. "The Latin word vled in law is' prodite (3
prodere) and thereof cometh proditerii, which of neceflity muft be
uied in every indi@ment of trealon, and cannot be expreffed by any
other word, periphrafis; or circumlocution.

{2} Ad fuit deelarifement.] This law is for the molt part decla-
ratory of the ancient law, and therefore this word (drclarifement) is
ufed. But yet the (tudious reader thall obferve, that in divers claufes
it addeth'to the former law, whercunto this word { declarifement} will
fufficiently extend, ’

{3) Quant home, &c.] This extendeth to both {exes, foma Includ-
ing both man and woman, ‘This aét is generall, and therefore ex-
tendetls to fome perfons which claimed a priviledge ta be exempted
from fecnlar jurifdition.  {or example,) * Adam de Qrleton bi-
flrop of Hereford was indicted of high treafon for aiding the Mor-
timers, &c. with men, and armour againft king E. 2, &c. Where-
upon he was arcalgned, and alledged /& adfour offenfz Dei, ef fandte
veclefiory ot abfque licentia domini fummi pontificis non poffe mec debere re-
Spondere in hac parre.  And thereupon the archbithop of Canter-
bury, York, and Dublin, and their {uffragans came to the barre,
claitned his priviledge, and took him away; and he was fo far from

uniflment, as he wrs after tranilated to Worcefter, and after to
_%Vinchefter. . But this ftatute (to cleare all doubts) extendeth to all
perfons, *ag well goclefiafticall as temporall, and {o hath it ever
fince been’put in execution,-as hereafier in divers cafes it appear-
eth.  See hereafter cap. Murdre et Larceny. R :

A man that is aox compor mentis, as fhall gc faid more folly here-
after in the next fe&ion, or an infant within the age of diéretion
is not (wx home) within this ftatute; for the principall end of pu-
nilhiment s, that others by his example may fears 10 offend, w
poma ad pancos, metus ad omues perveniat: but fuch punifhment can
be no example to mad-men, or infants that are not of the age of
difcretion,  And God forbid that in cafes fo penall, the law thould
not be certaine ; and if it be certaine in cafe of murder and felony,
a foresard, it ought to be certaine in cafe of treafon.

If a man commit treafon or felony and confefleth the fame, or be
thereof otherwife convi®, if afterward he become de non fane me-
aorie (gui patitur exilium mentis) he fhall not be called to anfier:
or if ufter judgement he become de non fane memzrie, he thall not be
-executed, for it cannot be an example to others.

And all aliens that are within the realme of lngland, and whale
foveraigies * are in amity with the king of England, are within the
protection of the king, and doe owe a locall obedience to the king,
(are Jowes within this a&) and if they commit high treafon againit
the king, they {hall be punithed as traytors, but otherwife it is of
an enemy, whereof vou may reade ar-farge, lib. 7. Calvin's cafe,
fol. 6, &c. and 19, &c.

(4) Fait compafler.] Let us fee firft what the compafling or ima-
gining tie death of a fubject was Lefore, and at the time of the
making of (his ftaute, * wlon wdunias reputadater pro fafle,  And
P Bradton faith, that fpedtatur wcluntas ef won exituty of wikil interef7
wbvum guis occidar, ant canfam moriis preebear.  So as when the law
was fo holden, he muft casfem mortis prechere, that is, declare the

B3 fame
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d Nate this word
{compailed. ]

High Treafon,.

fame by fome open deed tending to the execution of his intent, or
which ‘might be caufe of death, as juftice © Spigurntel reporteth a
cafe adjudged ; that a man’s wife went away with her avowterer,
and they ¢ compafled the death of the hutband, and as he was rid-
ing tawards the feffians of oier and terminer and gacle-delivery,
thev affaulted him 20:! . roke him with weapons, that he fell downe
as dead, whereupan they flsd; the hofband recovered and made hue
and cry, and came to the feilions and fhewed all this matter to the

Cap. 1,

 Sod bt widen. Juitices, and upon the warrant of the juftices, they were tzken, in-
pas nom omictieiia Oited, aud arraigned; and all this .{peciall matter was found by
Juit de wohmtate verdidt; and it was adjudged that the man fouid be hanged, and

rudr werbls, aut the woman burnt, And 5ir William Berestard, chiefe juftice of the

rriptis propalaty,
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Bradton,Britton,

Ficta, &ea

common pleas faid, that before him and his.compagnions juftices
of oler and terminer and gaole-delivery, 2 youlh was arraigned,
for that he would have ftolue the goods of his mafter, and came
to his mafters bed, where he lay afleepe, and with a knife at-
tempted with all his force to have cut his throat; and thinking
that he had indeed cut it, he fled, whereupon the mafter cried out,
and his neighbours apprehended the youth; and all this matter
being found by fpecial verdict, in the end he was adjudged to be
hanged, &c. Quiz * woluntas rc}nur,a&i.‘ur pre fadle. Soas it was
‘ot a bare compafling or plotting of the death of a-mau, cither b

. word, or writing, but fuch an overt deed, as'is aforefaid, to mani-

" feit the fame. 8o as if a man had compafled the death of another,
ancl had wttered the fome by words or writing, vet Te fhould not
have died for it, for there wanted an overt deed tending to the
exceutian of his compafling, < But if 2 man had imagined to
murder, or rob anothery and to that intent had become 1nfidiater
wisram, and affaulted him, though be killed hitn not; nor took any
thing from him, yet was it felony, for there was an overt deed,
But in thofe days, in the cafe of the king, if a man had compaffed,
or imagined the death of the king (who 1s the head of the crmmon-
wealth%_nnd had declared his compafiing, or imagination by words
ot writing, this had been high treafon, and a fuflicient overture by
the ancient law, And herewith agree all our ancient books,
Glanvil faith, cum quis de morie regis, €5, infomatur, e,

Bragton in the title &2 qimirxfﬁ:: lzfe majeflatic.  Ipfe accnfarus
praehguetus fuit mortem regis.  And Brivon. fol, 16. grand treafon
o a compaffer neftre mort. and fo. 39. b. cyface lencufir fon appeale S

ue £ ova mcfme cii Fohn pur pasler tiel nicrt, ou tiel treafoin &3e, And
%lera fuith 10 Lis title e erimine lafee majeflatis, fi quis smortem regis
anfi temerario machinains fuerit €5¢, quamcis wolumtatem nen perduxit
ad effedtm.  And the Mirror faithy cvime de majeftie off un peche
kervthle fait al ray €2¢. p. cenn q. nccirent le roy, ow compaflant a faire.
Al it will delight you (in refpedt of reverend antiquity) to hearc
a prefident of an appeale (which then and after was in ule) of high
treafon, en pleine pliam. 5c. o temps voy Edwond en cofles parolx.
Recelyn icy dit wers Woaligrot illong, q. a tiel iour tiel anue del raigne de
tied ropy en biel Biew vient celuy Hialigrat & cfi Recelyn, et luy trova defhre
en cxmpary, et en aide enfrmblement cve Atheling, Thursild, Ballard, ¢
autres de faire prifoner, on.en tache pur occire w feipnior le voy Edwond,
QL L QRIEE WIANNLY P, CARpE ﬁfaﬂiarfmcm', el a ceo fafr‘: fm‘r’ eHIreinrds

a ceo counfel celer, et a ceo felony iffine fornit folong. leur paier. By all
which it is manifelt, that compafling, machinating, counfelling, &c.

- to



Cap. 1. High Treafon.
to kill the king, though i: hath no other declatation thersaf but Ly
wards, was high treafon by the common law,  And fee herealter,
werb, per overt fait, et de ceo provablement, Gre.

(3) Fait compaffer ou imaginer.] So as there muit be a compaf-
fing or imagination, for an a& done per infortunium, without com-
palling, intent, or imagination, is tot within this ad, as it appear-
eth by thé exprefle words thereof. E¢ aftus rem ‘facit reuim, mif
‘amtns fit vea. Andif it be not within the words of this a&, then
by force of a claufe hereafter, viz.  Ef par ceo
It cannot be adjudged treafon, untill it be declared treafon by par-
liament, which is the remedie in that cafe, which the makers of
the law provided in that cafe. This compaffing, intent, or ima-
gination, though fccret, is to be tryed by the peers, and to be dif-
covered by circumflances precedent, concomitant, and {ubfeqrent,
with all endeavour evermoare for the fufcty of the king. This
was the cale of Sr, Walter Tirrel a Frenehr knight, who the firft
day of Augut awa. 13 Willicl. 2. amm s 1100 being a bumting
with the king in the new farefl, was comnianded by the king to
fhoot at a hart, exiit ergo telum wotacile, et sbfante arbore in obligiznm
reflem faciens, per medium cordis regen fouciazit, gl fubite micrtuns
cerret,

It appeareth alfo by the Cultamer of Namwandy, treating of
treafon, aud the expoliion of the fwe, that this act was not trea-
fon, ‘To calculate or feek o know Ly feiting of a fignre or
witcheraft, how long the king fhall raigne or live, is no treafon,
for it is no compafling, or imagination of the death of the king,
within this ftatute of 25 E. 3. and this appedreth by the judgmen:
of the parlizinent in"23 Eliz. whereby this offence was made
felony during the ljfe of queen Eliz, whicly before was punithable
by fine and imprifonment, '

The ancient law was, that if a mad man had killed or offered to
kill the king, it was holden for treafon; and fo it appezreth by king
Alfred’s law before the conqueft, and in lib. 4. in Beverlyes cafe,
But now by this ftatute and by force of thefe words, Sait compaffer
ou imaginer {a niart, bhe that s non compos memtis and totally deprived
of all con:paiflings, and imaginations, carnot commit high treafon
by comipafling or imagining tlie death of the kings for furisfus fofo
Jurore puniter : hut it muft be an abfolute madnefle, and 2 totall
deprivation of mnemorie.  And this appeareth Ly the flatute of
33 H. 8. for thereby it is provided, that if a man being conpes
mentts commit high treafon, and afier accufation, &c. fail to mad-
nefle, that be might be tryed in his abfence, &c. and fuffer deatl,
as if he were of perfe meniory: for by thiy ftatute ot 25 K, 3,
2 mad man coultrno: commit high treafon. It was further pro-
vided by the faid aét of 33 M, 8. that if a man attainted of treafon
became mad, that notwithftanding he fhould be executed; * which
cruell and ithuman law lived not long, but was repealed, for in
that peint allo it was ageinft the comumnn law, becaufe by in-
tendiment of faw the execution of the offender is for example, ne

ena ad paucos, metus ad ommes perweniat, as before is faid: bue fi it
is not when z mad” man is executed, ‘but fhovld he a miferable
fpedtacle, both againfi law, and of extreame inlumanity and
¢cruelty, and can be no exaniple to others,
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ngh Trcafon, Cap. 1,

(6) Mort.] * He that declareth by overt a& to depofe the king,
is a fufficient overt att to prove, that he compaffeth and imagineth
the death of the king. And fo it is to Pimprifon the king, or to
take the king into his power, and manifeft the fame by fome overt
aét, this is alfo a fufficient overt aét for the intent aforefaid.
But perufe advifedly the ftatutes of 13 Eliz.cap. I. 2. & 14 Eliz.
cap. 1. e . s
(7) Nr feignior le voy.] Thele words extend to all his fucceffors,

as it hath been alwayes raken,

{8) Le rep.] Is to be underfiood of a king regnant,-and not of
one that hath but the name of a king, or a nominative king, as
it was refolved in the cafe of king %’hillip, who married queen
Mary, and was but a nominative king, fuor queen Mary had the
oflice and dignity of a king, o as fhe that wanted the name of 3
king, but haa the office ang dignity, was within thisa& of 25 E. 3.
Aud hee that had the name, and not the office and dignity of the
king was not within it. And therefore an aft was made, that to.
compafle or imagine the death of king Phillip, &c. during his mar-
riage with the queen, was treafon, A queen regnant js within thefe
wards (mé feignior le roy) for fhe hath the office of a k'mﬁ. a
- 'This adt is to be underftood of a king in poffeflion of the ¢rowne,
and kingdom : for if there be a King regnant in pofleflion, although
he be rex de falfo, et mon de jure, yet is he feigmior ke roy within tﬁc:
putvien of this flatute.  And the other that hath right, and is out
of pofleflion, is not within this aft. - Nay if treafon'be committed
againft a king de fadlo, et non de _jure, anid aftee the king de fure com-
meth to the crowne, he thall punifh the treafon done to the king e
Jacto: and a parden granted by a king d¢ jure, that is not alfo 4
Facls, is voyde, I R

If the crown defeend to the rightfull heire, he is rex before coro-
nation ; for by the law of England thers is no imerregmem: and co-
ronatiop is but an ornament or folemnity of honour. And fo it wag
refolved by all the judges Hil. 1 Ja. in the cale of Watfon and Clarke

feininary pricfts : for%:y the law there is alwayes a king, in whofe
name the lawses are to be maintained, and executed, otlerwife juf-'-
tice thould faile. Divers kings before the conqueft voluntarily re-
nounced their kingly office: and {o did king H. 2. in the 16, yearc
of his reigne, and Heary his fonne was created and crowned,

It appeareth by Britton, that to compafle the death of the father
of -the. Eing, is treafon, and {o was the law holden long after that
for alter king E. 2, had difmiffed himfelfe of bis kingly office, and
duty, and his fenne by the name of E. 3. was crewned, and king
regnant, thofe curfed caitifs, Thomas Gourny, and William Ocle,
and others were attainted of high treafon for murthering the king’s
father, who had been king by tﬁc name of E, 2, and had judgement

" to be drawne, hanfenl, and guartered, - :

! *The like judgement was gi-\'-"gn agaiﬁﬁ Sir John Matrevers

knight, and others, as being guilty of the death of the king's uncle,
Edmond earl of Kent, which at that time (being {o neer of the
bleud royall) was by fome holden alfo treafon.  DBut now this ack
¢f 25 E. 3. hath rcftruined high treafon in cafe of death {'al wr¥
Jeignior e voy, fa canpaigne, ef al eigne fitz, et keire le roy, :
"i» Nichelds.de Segrave was charged in open parliament in gra/fentia
dni. reggomissimy barenum, ¢ alisrum de confilia vegis tunc ibi exifient’s



Cap. 1. - High Treafon.

that the king in the warre of Scotland being amongit his enemies,
Nicaolus Sesrave his liege man, and holding of the king by ho-
mage, ana fe:ity, ferved him for his aid in that warre, did malicioufl
mave contention and difcord without caufe, with John de Crombe-
well, charping him with many enormous crimes, and offered to
rove ‘¢ upon his body. To whom the faid John anfiwered, that
e would anfwer him in the king’s court, as the court fhonld con-
fider, &.. and therenpon gave him his faith, After Nich. with.
drew himfelte from the king’s Lioft, and from the king’s aid, leav-
iny tae king among(t his enemies, in gericuls hofium fuorumy and ad-
journed the faii John to defend himfelf in the court of the king of

France, and jretixed him a certaine day, et fic quantum in eo fuie;

[ubficiens, et fubmittns dominium vegis, ef vegni fubjeclioni dni. veyis
Fravciee, ad ko faciendum, ikr fuwm arvipnjt ufgue Doveriam, od
transfrerardum, e All which the {aid Nich, confeffed, e volun-
tar: dni, regis dv alto et bafla inde fo fubmiifit. Et fuper hoc dns. rex voa
lens labere avif mestum comitum, baronum, magnatm, ¢ aliorum de
corfiiio fuo, injunxit eifdem in homagio, fidelitate, et lgeantia quibus ci
tenentur, quid igfum fdeliter confulerent, qualis pona /o:‘o tali falte fic
cagrite fuerie infligenda: qui omues, habito fuper foc diligenti padlatu, et
avifamentsy cwmfideratis, et intelledtis omnibus in praedidle facle contentis,
e, dicunt quod hifufotod; fadturs meretur amiffonem wite et membros
rwmy, Ee. B0 as this oifence was then folemnely in parliament ad-
Jjudged high treafon.  But this is taken away by this a&t of 2¢ E. 3.
being not under any of the claffes, or heads fpecified jn this
aft, . .. - L oy . :
' So piracy by any of the king’s fubje@ts upon another, was taken
to be treafon befure this adly foi fo is the book 1o be intended, be-
caufe a pirat is Aefis humani gemeris. But by this a@ it is not now
to be judged treafon.  Sce hereafter in the chapter of Piracy.

One doth marie a queen regnant, if the hufband compafle the
death of the queene, and declare the fame by overt adt, he is guilty
of treafon, and punifhable by this act, for to this and many other
purpofes fhe is a diftinét perfon by the common law. And fo ifa
queene wife of a king regnant, compafle the death of the king, and
declare the fame by overt a&, fhe is guilty of treafon, and punith-
able by this aft. 5o as (that we may {peak it once for all} by thefe
and many others that might be cited, (forme whereof thall hereafter
be touched) the preamble of this act appearcth to be true, that di-
vers opinions had been before the making of this act, what offences
fhould be adjudged high treafon, and what not,

This ftatute having refirained the compailing, &c. of death to
the king, queen, and prince, it came to paffe after the making of

this aét, that in f R.2. two citizens of London, John Kerby, mer--

cer, arid John Algore, grocer conceiving malice againft[gohn Impe.
tiall Janevois of 8, Mary in Genoa that came as ambaffadour from
the fiate of Genoa to the king {under th@'king’s letters of fafe con-
duét, for alliance te be had %etwcene the king and the duke and
comminalty of Genoa aforefaid) for that the faid John Imperiall
had ebtained a * monopolie to furnith this fand (keeping his ftaple
at Southampton) of all fuch wares as came from the Levant, fo
plentifully as was to be had in all the weft parts of Chriftendome,
the faid John Imperiall was killed by them, as more at large appears
by the record.  And zlbeit the faid John Imperiall was an afrnbaf-
i - . adour

(8l

40 Aff, 25,
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fadour under the king's fafe conduét, and the killing of him was

zRegum,cap.1€y 7y gy belli caufa, yet the killing of him was no treafon, becaufe it was

L T231.

The killing of a
foreine ambaf-
fadaur.

Honor fegatiy bos
nor mircentis cffy
#t proregis dedecus
redundat in re=

gel!lo
v

=2 Afl, p.ao.
Mori dun ambaf-
Jad'. le ropa

Be'tton ubifupra

Lo]

uot under any of the faid clalles ov heads, until it was at that time
declared by pariament in thele words, gue/ cafe examing o difpute
inter les feigniors, et commons, ot puis wire. al voy en pleine parkiament,
ehoit illongues devant nre, fripnior I rey declares, determinns et affentus,
gue tiel faity et coupe eff treafon, cf cvime.de voyall majeflic Blemye, en
quel cafe il ne dit allver a wwllay priviledge del clrgie, aud accord-
ngly the faid Kerby and Algore were attainted of high treafon in
the king's bench, Hill. § Rich, 2. udi fipra: but this declaration
is taken away by the ftarute of 1 Marlay, as hereafter fhall be faid, .
and yet of this Jeclarat]nu we hall make much ufe hereafter,

In the z2 yeare of Ll 3. which was about 3 yeares before the
making of this a&, one John at I4ill had murdered A. de Walton the
king's ambaffadour, nuncium dui. regis miff. ad mandatum regis exew
f‘ama’am s this was adjudged high treafon, for which he was drawne,

anged, and beheaded; &c. For true it is, guod legatus eius vice fun-
Fitury a guo deflinatur, ef honorandus eff feut igk cufus wicem gerit, et le-
gatos wislare contra jus gentium ¢ff,  But by this alt of 25 E. 3. it ix
reftrained to the death de wre. feiguior le 10y, and therefore prorex is
not within this {tatute, ) ’

(?). Sa compaigne.] 'This word compaigne, {which is all one with
confort o_r.wifef was ufed, that compafling, &c. muft be during
the marriage with the king, for after the king’s death fhe is "ot /a
compaigne, and therefore it extendeth not to a queene dowager, and
for this canfe this word compaigne was ufed in this aét,

(10) Le firz eipnc et fwire I rgp.] The eldeft fonne and heire of
a queen regnant 15 within this law. Before this ftatute fome did
h(ﬂd, that to compalle rhe death of any of the king's children, was

-treafqn,  But by this act it is reftrained to the prince, the king's

foune, being heire apparant to the crowne for the time being: and
he need not be the firlt begotten fonne, for the fecond after the
deceafe of the firft begotten without iffue, is ftz eigns within this
ftatute, et fic de caeteris, 1f the heire apparant to the crowne be a
collateral heire apparant, he is not within this ftatute, until it be
declared by parliament, as it was.in the duke of York’s cafe.
Roger Mortimer, eatle of March, was in ammo domini 148

{r1 R.2) proclilmed heire apparant.  dwe 49 H. 6. Richard

dulte of York was likewile procioimed helre apperine. And i was

- John de la Poole earle of Lincolue, by R. 3. And Henry mar-

.

.

"Wirror,ca. 1. § 5
Bt e 23
fo, 43. 1.

13H.8ucapzr.

quiffe of Exeter, by king Henry the eighth. “But none of thefe ar
of the like, are within the purvien of this flatate.  And now that
we have handled compaffings and imaginations, let us proceed to
the refidue which concerne aéts and deeds.

Heire is here taken for heive appurant, for he cannot be heire in
the life of the father. ’

(1) 88 Do viclaff la compaipug-fe vop.] "T'he Mirror Taith, Crime
de mageffie wers le vy po coux avowsterors qu fpergiffent la feme Je voy,
I\Vhereby it appeareth that this was high weafon by the common
aw. _ . .

Fiolare is here taken for carnaliter copngfoere and itis no treafon,
wnlefle it be done during the marriage with the king, and extend-
eth not to a queen dowager, as hath been fuid, And if the wife

of
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of the king doth yeeld and confent to him that committeth this
treafon, it s tresfon in her,

(12) Oula comprigne de Jour fitz ot heire.] This alfo extendeth to
the wife of the prince during the coverture betweene them, and
not to a dowager, and if the wife yeeld and confent to him that
commits this trealon, it is ireafon in her.

Hrire ] 1 oere is tuken ar fipra, tor heire apparant,

(13) Oulvigne file nient marie.] (That is,) eldelt danghter not
matried at the time of the violatign, albeit there had been an elder
dzugher then fhe, who is dead without iffue,  * The Mirror,
Avowterors g. fpevgiffint la file le voy eignis legiitime, avant ceo q. ol foir
miarie, : :

And the reafon that the eldeft only is here mentioned, is, for
that for defult of itfue male, e only is inheritable to the
crowng,

(13) Ou fhome leva gucrre enconter mofire feignior Ie 7oy.} * This

wa, high treafon by the common law, for no {ubleét can levie
warre within the reulme without autherity from the king, for to
him it only belongeth, See F.N.B.113.a. Le ey de droit deit
faver et Jefender fin-vealme vers enemies, F5¢,
LY cotwrathng or conlpiracy to levie war, is no treafon, for
there muft be a levying of war in fadfe.  Bur if many cenfpire to
levie war, and fome of them do levie the fame according to the
confpiracy, this is high neafon in ali, for in treafon all be princi-
pals, and war is levied.

If any levie war to expulfe fhrangers, to deliver men out of pri.
fous, to remove counfellors, or againtt any flatute, or to any other
end, pretending reformarion of their own heads, without warrant;
this is levying of war againtt the king: becaufe they take upon
them royatl authority, which is againtt the king. There isa di.
verfity betweene levying of war and comumitting of a great riot, a
rout, or an unlawfull affembly, ¢ For exaniple, as if three, or
foure, or more, doe rife to burne, or put down an inclofure in
Dale, which the lerd of the manor of Dale bath made there in that
particular place; this or the like is 2 riot, 2 rout, or an unluwfull
affembly, and po treafos.  But if they had rifen of purpofe to
alter religion eftablilhed withiu the realme, or laws, or to go from
town to town gencrally, and to caft downe inclefures, this isa
levying of war (though there be no great number of the confpira-
tors) within the purvien of this flatute, becanfe the pretence is
publick and generall, and not private in particular.  And fo it
was refulved in the cafe of Richard Bradfhiaw, miller, Rebert Bur-
ton, tnafon, and others of Oafordfhire, whofe cafe was, that they
vonfpired and agreed to affemble themfelves with fo many as they
couid procure at Enflowe-hill in the faid county, and there to rife,
and from thence to go from gentlemans honfe to gentlemans
houfe, and to caft downe inclofuresy-as well for inlargement of
high-wayes as of errable lands. Aud they apreed to get armout
and artillery at the lord Norrys his houfe, and to weare them in
going from gentlemans houfe to gentlemans houfe for the purpofe
aforefaid, and to that purpofe they perfwaded divers others: and all
this was confeffed by the offenders.  Aud it was refolved, that
this was a compafling and intention to levie war apainft the quecn,
becaufe the pretence was publick within the ftatute of 14 Eliz,
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cap. 1. (the letter whereof herein fhortly followeth,) and the offen~
ders were attainted and executed ut Enflowe-hill,

And this diverfity is preved by a larter branch of this aét.

Bt ff per café afcun home de ceft vealme chimancha avme diftovert fe-
cretment pue” genls armes, conire afcun aitre, pur luy tuery ou difrober, ou
pur luy prender, ou retayner tang. il face fine, ou vorfome pur fa dlivers
ance, neff lentention le roy ef de fon counfell, q. en tiel cafe foit adjudge
freafon, mes foif adiudge felony, au trefpafe, folong. le lcy del tre. auncients
ment yfe.  Whereby it appeareth, that bearing of zrmes in warlike
manner, for a private revenge or end, is no levying of war againft
So that every gathering of force
is not high trealon. And fo it was refolved in parliament, ia
s H. 3 rot, parliam, nu 11, & 12, the earle of Northumberland’s
cefe,

By the faid ftatute of 13 Eliz. cap. 5. it is enaéted, declared,
and eftablifhed, that during the naturall life of queene Elizabeth,
if any within the realme or without, fhould compafle, imagine,
invent, devife, or intend to levie war againft her majefty, within
thisrealme, of without, and the fame declare by writing, or word,
Sc. that it hould be high treafon: fo during the life of the queen,
a confpiracy to levie war was high treafon, though no war were
levied; and upon’ that law, Brad{haw, Burton, and others, were
attainted of high treafon, for confpiracy only to levie war. But
it was refolved by all the juftices, that it was no treafon within the
flatute of 23 E. 3. 35 hath been faid.  The words in this law are
[fevie guerre} an aftuall rebellion or Infurredtion is a levying of
war within this aft, and by the name of levving war is to be ex-
prefled in the indi&tment.  If any with ftrength and weapons in-
vafive, and defenfive, doth hold and defend a cattle or fort againt
the king and his power, this is levying of war agrinft the king
within this {tatute of 25 E. 3. :

It was refolved by all the judges of England in the reigne of
king H. 8, that an infurreftion againft the ftature of labourers,
for the inhanfing of falaries and wages, was a levying af war
againft the king, becaufe it was generally againft the kings law,
and the offenders took upon them the reformation thereof, which
fubjeéts by gathering of power ought not to do. It was {pecially
found, that divers of the kiags fubjefts did minifter and yeeld
vi€tuals to 8ir John Oldeaitle, knight, and others, being in open
war againft the king, and that they were in company with thein in
epen war; but all this was found to be pro timore mortis, et quod
recefferunt, guam cito porwerunt: and it was adjudged to be no trea-
fon, becaule it was for feare of death.  Et adlus non facit rewm, niff
mens fit rea.  And therefore this in them was no levying of war
againft the king swithin this aét,

{t3) Ou fuit adherert as enemics noffre feigniour le rey, a eux donant
aide et comfur't en fon voialme et a;y.'a:*}f{

Adherent.] *'This is here explained, viz, in giving aide and
comfort te the king's enemies within the realme or without: de.
livery or furrender of the king’s caftles or forts by the kings cap-
taine thereof to the kings enernie within the realme or without for
reward, &c. is an adhering to the kings enemy, and confequently
treafon declared by this aft. ® A, is out of * the realme at the time
of a rebellion within England, and one of the rebels fiye outﬂ;)f

£
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the realme, whom A. knowing his- treafon doth aide ér 'fircconr,
this is no treafon in A. by this branch of 24 E. 3. becanfe. the
traytor is no enemy, as hereafter fhall be faid; and this fatate is
taken ftrictly. -

A5 enemies.] Laimiens in legall underftanding is Ag#is, for © the
fubjefts of the king, though they bein open war or rebellion againft
the king, yet are they not the King’s enemies, but traytors; for
enemices be thofe that be out of the allegiance of the king, "If a
fubjeét joine with a foraine enemy, and come inte England with
him, he fhall not be taken prifoner here and ranfomed, or- pro-
ceeded with as an enemy fhall, but he fhall be taken as a waytor
to the king. .

" 4 An enemy coming in open heflility inte England, and taken,
" fhall be either executed by marfhall-law, or ranfomed; for he can-
not be indifted of treafon, for that he never was within the pro-
tection or ligrance of the king, and the indiftment of treafon faith,
contra ligeantiam fuam debitam. . :
= David prince of Wales levied war againft E. 1, this was trea-
fon, for that he was within the homage and ligeance of the king,
and had judgement given againft him as a-traytor, and not as'an
coemy. And albeir in many prefidents of indiGtments, fubjefts
that be rehels, and traytors, &e. be ealled proditores ot infwidci; yet
within this ftatute they are not fuimics, :

£ In the duke of Norfolk’s cafe the queltion was, a league being
between the queene of England and the king of Scots, whether

- thie lord Herife and other Scots in aperto praelio burning and wafting
divers townes in England without the affent of the king, were
enemies in law within this flatute, and refolved that they were.
E Sce more hereafter in this third part of the Inflitutes, eap. 49. of
Piracy, &c. upon the flatute of 28 H. 8. cap. 13. _

Ou per ailors.] That is to fay, out of the realme of England,
But thed it may be demanded, how fhould at this time this for-
raigne treafon be tried? And fome ®of our books dae anfwer,
that the offender thall be indicted and tricd in this realme where
his land lyeth, and {o it was adjudged in 2 H, 4. Dut now by the
flatute of 3¢ H. 8. cap. 2. (which yet wemains in force) all of-
fences made or declared, or hereafter made or declared tréafons,
mifprifions of treafou; and concealements of tecafon, commit-
ted out of the realme of England, fhall be mguired of, head,
and détermined, either in the king’s bench or before commif-
fioners in fuch fhire as thall be aflignad by the king.  If it be be-
fore commiffioners, it hath been comumonly ufed, that the king
doth write his name in the upper part of the commiflion. Bur in
the cafe of Patrick o’Cullen an Irithman; the queene did put her
fignature to the warrant to thz lord keeper, and not to the com-
miffior 1 * and it was holden by the juitices that the one way and
the other was a {ufficient aflignement By the king within the fta-
tute of 35 H. 8. :

Cap. 1.

LTt was refolved by all the judges of Enziand, that for a treafon
* done in Treland the offender may be tryed by the flatute of 3¢ . 8.
in England, hecanfe the words of the ftatute be, all treafons cem-
mitted out of the realme of England, and Ireland is out of the
realme of England. And {o it was refolved in Sir John Parrot’s
cafe, And our word here [per aifirs] is as much as out of the
s realme

Iz
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realme of England. See Pafch. 2 H. 4. coram rege ror. 8, Salop.
Treafon in Wales,

k All reafdny done upon the fea fhall be inguired, heard, and
determined in fuch thires and places of the realine as fhall be li-
mited by the king’s commiffion, in like forme and condition, as if
the fame had been done upon the lord, &e. after the common
coutfe of the lawes -of this land. And by the preamble it appear~
eth, that it could not be tryed by the common law, but by the
civill law before the lord admirall.  See hereatter i the expofition
of the ftatute of 28 H. 8. cap. 13. ef infra. cap. 49,

(16) Et de ces provablemcnt fo t avaint rer overt fail per gents de
Tour condition.] Yu this branch tour things uce to be oblerved, ¥ firtt
this word [ provablement] provably, that is, vpow direct and mani-
felt proof, not upron conjecturall prefinmptions, or interences, or
firaines of wit; buc upon good and inflicient proofe,  And herein
the adverb [prevadlenent] provably, bath a great force, and figni-
fieth a direct and plain proof, which word the king, the lords, and
commons in parliament did ufe, for that the offence was fo hainous,
and was {o heavily, and {everely punithed, as none other the like,
and therefore the offender muflt provably he attainted, which words
are as forcible, as upon diredt and manifet proof. Note, the
word is ntot (probably) for then commune argumenturs might have
ferved, but the word is {provadly,] be atrainted. _

2. This word (atiaint) neceliarily implyeth that he be proceeded
with, and sttainted according to the due courle, and proceedings
of law, and not by abfolute power, or by other meanes, * as 1
former times had been ufed. » And wnerefore if a man doth adhere
to the enemnies of the king, or be flaine In open warre againtt the
king, or atherwife die betore the attainder of treafon, be forfeiteth
nothing, becaufe (as this act faith} he is not attainted: wherein
this 26t hath altered that, which before this act, in cafe of treafon,
was taken for law, And the ftatute of 34 E. 3. cap: 12, faves
nothing to the king, but that which was in ¢f#, and pertaining to
the king at the making of that act. And this appeareth by a
judgement in parliament in anno 29 H. 6. cap. 1. that * Jack
Cade being flaine in open rebellion could no way be punifhed, or
forfeit any thing, and therefore was attainted by that aét of high
treafon.

3. Per pvert fait,} per apertum fadfum. This doti alfe flrengthen
the former expofition of the word {rrevadlement,) that it muft be
provably, by an open act, which muft be manileltly proved, As
if divers doe confpire the death of the King, and the manner bow,
and thereupon provide weapons, powder, * poifon, affay harnefs,
fend letters, &c. or the like, for execurion of the confpiracy.  Alfo
preparation by fome overt uél, to depole the king, or takethe kinE

Cap. 1.

by force, and ftrong hand, and to imprifua him ungll he hat

veelded to certaine demands, this 4o a {ufficient overt adt o prove
the compalling, and imagination of the death of the king: for this
upon the matter is to make the king a fubjedt, and to difpovle
him of his Kingly office of royull governmient,  And fo it was re-
folved by all the” judges of England. Iill. 1 Jac. regis, in the cafe
of the lo. Cobham, lord Gray, and Watfon and Clarke {eminary

riefts: and fo had it been refolved by the juftices, Hill. 43. Eliz.
to the
cowt
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court where the queen was, and to bhave taken her into their
power, and to bave removed divers of her counfell, apd for thar
end did affemble a multitude of people; this being raifed to the
end aforefaid was a fufficient overt aét for compafling the death of
the queen. And {o by woful experience in former times it hath
fallén out, in the cafes of king E. 2. R. 2. H. 6. and B. 5. that
were taken, and imprifoned by their fubjedts. And this Is made
more plain by the legall forme of an inditement of treafon: for
firft it is alledged according to this a&t, gued * prediterié compaffavit,
el imaginatus fuit moriem ef deffrultionsm duis regls, et ipfum dom.
regem interficere, £9c, in the fecond part of the inditement is alledged
the overt al, et ad illam nephandam, et proditariam compafationent,
imaginationem, ef propofitum fuum perficiend’ et perimplend’ and then
certainly to {et downe the overt falt for preparation to take, and
imprifon the king, or any other fufficient overt aét, which of ne-
ceflity awft be fer downe i the inditement,  Hereby it appeareth
how infufficient many inditements were of high treafony wherein
it was generally alledged, that per agertum fallum compafavit e
imazinatus fuit mortem dom. regis, e * For example termo. Mic,
amo ¢ E. 6. Edward duke of Somerfet was indited before com.
miffioners of oyer and terminer in London, gred itfe dewm pree
aculis fuis non habens, fod infligations diabelical feduftus, apud Holhorne
in parochia Sanfli dAudree fufra civitatem London, viz, 20 die Aprilis
anno regni domini vegis Bdw. fexti quinto, er diverfls dichus et vicibus
antea et pofica falfe, maliciofe, et praditorie ® per apertum faltwm cir-
crmivit, compaffavit, ot imaginavit cum diverfis aliis perfomis praedidlum
domirti regem de flatn fuo regali deponpre et deprivare, &, Which

indiftment, and all others of like forme were againit law, as hath-

been {aid, and of the matter of this indictment that noble duke
was hy his peers found not guilty.  But then it may be demanded,
for what offence he had judgement of death, and 2. what law
made it an offence.  The offence apprareth in his indi&tment, for
the former part thersof contained high treafon; whereof he was
acquitted, and the latter part contaired one only offence of felony
{whereof he was found gnilty) in thefe words, ef ulterius juratores
pracd. prafontant, guod prafatus Eduwardus due Somerfet dei prae oouli
Sfuis non habensy fed infligations diabolica feduftus 20 Mail an. regni
didE dom. regis Edivndi focti quinie Srpradiflo, ac diverfis alifs diehus
et victbus amteq cf pofiec apnd Holborn in prad, paroch, Senfii Andrea
in civitate London, ¢t apud {lifverf(; alia bea infia civitatem London
preed. felmice ut felo diddi dom, regis per aperta verba ot fafla procura-
ity mouity et inffigavit complurimos fubdites ipfius domini vegis ad ins
Jurgendum, et apertum vebellionem et infurrc@ioncms infra hoe regrum
Anghice movend” conira ipfam dminum vegem, et ad tune et ibid, felowice
. ad capiendum et imprifinandum prauwcbilers Fokannem comitem Warwick
de privato couflio domini regis ad tune ¢xft’y contrzr pacem difli do-
atind regis coronam et dignitaten fuam, et cxa formam fatuti in hujuf-
madi cafi editi e previfi.  The ftatute whereupon this indiétment
was intended to be grounded, was the branch of the flatute of
and 4 E. 6. by which it is provided, * That if any perfon or per-
Pons "by ringing of any bel, &¢. or by mzlicious fpeaking or utter-
ing of any words, or making any outcry, &¢. or by any other deed
or aét fhall raile or canfe to be raifed or aflembled any perfons to
the nwmber of 13 or ahove, to the intent thar the fame perfons

ihaul@
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{hould dd, comuit, or put in ure any of the acts and things above
mentioned (whereof to take and imprifon any of the kings moft’
honourable privie counfell was one) and the perfons to the num-

lier of 12 or z2bave o raifed and affembled after requeft and com-

mandement {in fuch {ort as in that a&t is-preferibed) (hall make
their abode and continue together, as-is aforelaid, (in the aét)

-or unlawfully perpetrate, doe, commit, or put in ure any of the

a&ts or things abovefaid, that then zll a.d fingular perfons by
whofe {peaking, deed, a&, o any other the meanes above feci-
fied any perfons to the number of 12 or above, thall be raifed or
aifembleirfor the doiug, committing, or putting in ure any of the
alts or things above mentioned, thall be adjudged for his {5 fcak-
ing or doing a felon, and fuffer execution of death as in calv of
falony, and fhul! lofe his benefit of fanétuary and clergy.” . Hereby
it doth manifeftly appeare, that the truth concerning this noble-
man’s attainder, and execution in divers things, is cantrary to the
vulgar opinion, and fome’ of. our chronicles, and in fome points
contrary to law. Firft, that for the felony made by the faid branch
of the faid act he could not have had his clergie, f):)r clergy in that
cale is'_q'xpreﬂy cufted by the faid act. 2. That he was not in-

- difted for ﬁomg about, &c. the death of the earle of Warwick

" then of the
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ings privie counfell, but only for his raking or impri-
fonment, and ther¢fore could not be indidted upon the flatute of
3 H. 7. as fome have imagined. 3. Thatthe indi&tment is altoge-
ther infufficient, for it purfueth not tae words or matter of the
faid branch of the faid act, as by comparing of them it manifeftly
appeareth; which (we being defirous that truth may appeare in
all thingsy we have thought good upan this occafica to adde for
advancement of truth: 4. That beinp but atainted of felony, he
could not by law, be beheaded, as elfewhere we have fhewed.
And this act that created thefelony fzith, that (uch a felon fhall
fuffer execution of death, as in cafe of felony. 5. Lafily, this
whole aét was juftly holden to be a doubtful and dangerous fta-
tute, and therefore was defervedly repealed. And after the fall
of this duke, fe¢ the preamble of the ftatute of {ublidie of y E. 6.

And now to returne-to gafes’ of high treafon. If a man be
arraigned upon an indiétment of high treafon, and ftdnd mute, he
thall have fuch judgement, and incurre fuch forfeiture, as if he had
been conviéted by verdiét, or if he had confefied it. For this
ftandeth well with this word provablement, for farctur facinus, qui fu-’
dicium fugit: bit otherwife itis in cafe of petit trealon, murder, or
other felony. . ’ - : :

If a fubjeft confpire with a foraine prince beyond the feas to-
invade the realme by open hoftility, and prepare for the fame by
fome overt adt, thisis a futhicient overt adt for the death of - the
king, for by this aét of patliament in that cafe there muft,be an
overt aft.  * Qui capiti, aut [5ifiti vegis perfidisfe five folus, five fervis
aut ficariis merceds conduflis fipatus infidiabitur, vita ¢t fortunis ejuy
omnibus privator, 5o as thereby an overt aét was required,

The compofition and connexion of the words are to ‘be obferv-
ed, viz. [thereof be attainted by overt deed.] 4 This refatech to
the feverall and diftiné treafons before exprefied), and ipecially to
the compaffing and imagination of the death of the king, &c. for
that it is fecret in the heart) and therefore one of them canntc:t

' * e



Cap. 1. ‘High Treafon.
be an overt aét for another.  As for example: a conlpiracy is had
to levie warre, this (as hath been faid and fo refolved) is no treafon
by this act untill it be levied, therefore it is no overt aét or mani«
feft proofe of the compafling of the death of the king within this
adt: for the words be (de ceo, €9, ) that is, of the compafling of
the death.  For this were to confound the feverall clafles, or ment=
bra dividentia, et fic de cateris, e,

‘= Divers latter 4éts of parliament have ordained, that compafling
by bare words or fayings fhould be high treafon; but alt they are
either repealed or expired. And it is commonly faid, that bare
words may make an heretick, but not a traytor without an overt
aft:  And the wildome of the makers of this law would not make
words only to be treafon, feeing fuch varicty amongft the witnefles
‘are about the famne, as few of them agree together. But if the fame
be fet downe in writing by the delitquent lumfelfe, this is a fofi-
cient overt aét within this flatute, _

b Cardinall Poole, albeit he was 2 fubje&t to H, 8, and of the
kings blood, (being defcended from George duke of Clarence,
brother to king E, 4.) yet he in his booke of the {upremacy of the
pope; written about 27 H. 8. incited Charles the emperour, then
preparing againft the Turke, to bend hiy force againft his naturall
foveraigne lord and countrey; the writing of which booke wasa
fudficient overt a&t within this flatute: and to move the emperounr
the rather in that book, he made H. 8. almolt as ill as the Turk,
in thele words, in Auplia fparfum mune off hoc_fomen, u? vix & Tircics
fnterngfei gueaty idqus authoriiate uiiug coaluit, _ '

< In the preamble of the flatute of 1 Mar. concerning the répeale
of certaine treafons, &c. It is agreed by the whole parliament,
that lawes juftly made for the prefervation of the comimon-wealth
without extreaime punithment, are more often obeyed and kept,
then lawes and flatutes made with great and extreame punifh-
ments: and in fpeciall, fuch lawes and ftatutes fo made : whereby
not only the ignorant and rude unlearned people, but aifo learned
and expert people minding honefty, are oltentimes trapped and
fnared, yea, many times * for words only, without other fa&t or
deed done or perpetrated: therefore this adt of 23 K. 3. doth pro.
vide, that there mull be an overt deed. But words without an

-overt deed % are to be punithed in another degree, as an high
mifprifion,

FPer gents de bour condition.] That is, per pares, or their equals,
whereof we have fpoken before in the expofition of the ¢ 29 chap.
ter of Magna Carta. verb, per judicium paritm fucrum, and more
thall be faid heveafter. This branch ¢ per genrs de lowr condition) ex-
tendeth only to a conviftion by verdi€t, whereof the flatute par-
ticularly fpeaketh; but yet where the party indifted confeffeth the
offence or ftandeth mute, he fhall have judgement as in cafe of
high treafen. For this branch being affirviative, Is taken comule-
fivé and not grivativé,  And therefore feeing upon confeflion, or
flanding mute, the judgment in cafe of high treafon was given at
the common law, this act being, as it hath been {aid, sfirmative,
taketh not away the fame: and (to fay once for al) the claufe
hereafter of reftraint of like cafes, &c.. extends onely te offences,
4nd not to tryalls, judgements, or executions,
C
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{17) 8ilome counterface Ie prand foale] All our ancient authors
agree that this was high treafon by the cornmon law, and for this
offence his judgement was to be drawn, hanged, and quartered, at

the common law, as in other cafes of high treafon, (the counter-

feiting of the kings mony excepted.) Sec the fecond part of the
Inftitutes. W, r. cap. 3.

« *Inancient time every treafon was comprehended under the name
of felony, but not & cortra : and therefore a pardon of all felonies
was fometime allowed in cafe of high treafon. But the law is, and
of long time hath been otherwife holden: and if the inditement
were felonic?, and not proditeriz, (for the king may leffen the offence,
if it pleafe him) then the pardon of felonies is good at this day, for
noinditement can be of high treafon without this word (prodizoria; )
and in gualibet proditione implicatur felmia, quia in quolibet brewi de
exigendo fuper quolibet indiclamento de_proditione proclamator facit fity
L B. au exigent on thy head of treafon and felony,

. A compafling, intent, or going about to counterfeit the great
fezle is no treafon, but there mufg be an aétuall counterfeiting, alio
it muft be to the likenefle of the kings great feale; the words be,
counterface I prand feale le roy.

- Now it js to be feen what fhall be faid a forging, or connter-
feiting. of the great feale. .If the lord chancellor, or lord keeper
put the great feale to a charter &c. without wareant, this is an
treafon, becaufe the great feale is not counterfeited, But it feem-
eth by Briton fo. 10, b. that it was treafon at the common law,
and of that opinion is Fleta fo. 29. a. but it is no wreafon now
{without quefiion} by the negative clanfe of this act,-

If a man take wax lawfully imprinted with the great feale from
one patent, and fix it to a writing purporting a. grant from the
king, there have been divers opinions in this cale what the offence
is, which we will reheasfe, - )

In 40 Aff, which was about 15 years after the making of this
ad, it was not holden high treafon, but a great mifprifion, for
that it is no counterfeiting of a new, but an abufe of the true great
feale. S

In 42 E. 3. the abbot of Bruer canfed Rob. Rigge his com-~
moigne to rafe a charter of R. 1. and put cut the mannor of
Fisfetruda, and in place thereof put in Efleghe, And this offence
was heard, hnd fentenced before the king and his countell in tie
ftar-chamber, as a yreat offence and mifprifion: for if it had been
high treafon, it thould have had another tryall, and yet this was a
great abufe of the great feal,

2 H. 4. The taking of the great feale from one patent and fixing
it to a2 commiffion to gather mony, &c. was adjudged to be fuch
an offence, as the offender had judgement to be drawne, amd
hanged. Therecord of which cafe we have peruled, and the effeét
thereof is this. The partie is indited generally for counterfeiting
of the great feal, whercunto he pleaded not guilty, and the jury
found,him not guilty of the counterfeitting ofg'.tl:hc great feale, as
was fuppofed by the inditement, and found further {pecially, that
he tooke the great feale from one patent, and put it to the commif.
fion, and that the party put the fame inexecution, and there judge-
ment was given, that he fhould be drawne and hanged: which
(whatfoever the offence was) cught not to have been given ‘uplﬂp

S this
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this verdi&, the jury finding him not guilty of the offence alledged
in the'inditement: and befides the judgement is {ich, as is given
in cafe of petit treafon; and not of high treafon. Hereby it ap-
peareth how dargerous it is for any to report a cafe by the ear,
pecially concerning treafon; unleflt he had advifedly read the re-
cord: for (as 1 take it] the mifreport of this cafe hath hatched
errors, and he miftooke the judgment, if it had been high treafon,
for then it fliould havg been drawne, hanged, and quartered. '
37 H: 8. Br. tit. Treafon: A chaplain had fixed fuch a great
feale to a patent of difpenfation with non-refidence, and this was
holden a mifprifion, and not high treafon, for it was an abufe of
the great feale, and no counterfeiting of it, Stanford faith that it
was adjudged in his time according to the book of 3 H. 4. ef fic ex
arrare fequitur ervor. -
G. Lezk a clark of the chancery joyned two cleane parchments
fit for letters patents fo clofe together with mouth glew, as they
were taken for one, the uppermoft being very thinne, and did put
one labell through them both, then upon the uttermoft he writ 2
true patent, and got the great feale put to the labell, fo the labell
and the feale were annexed to both the parchments, the. own writ-
ten, and the other blanck: he cut off the glewed (kirts round about,
and tooke off the uppermoft thinne parchment (which was written,
and was a true and perfeét patent) from the labell, which with the
.great feale did flill hang to the parchment, then he wrote another
patent on the blancke parchment, and did publifh it as a good
patent. Hereupon two queftions were moved. 1. Whether thig
offence be high treafon or no. 2. 1f it be high treafon, then whether
he may be indited generally for the counterfeiting of the great feale,
or els the fpeciall fa& muft be exprefied. And upon conference
had betweén the judges, upon great advifement and confideration
it was in the end, concerning t%lf.' firft point, refolved by the juf
tices {faving a very few) upon the authorities aforefaid, and for that
it was no counterfeiting of the great feale within this ffatute, that
this offence was neither high treafon, nor petit treaflon, becaufe it
is not within either of the branches of this flatute, but it is a very

great mifprifion, and the party delinquent liveth at this day, As -

to the 2. point it was refolved, that if the fpeciall matter had
amounted to cdunterfeiting of the great feale in law within this
alt, then he might have been generally indited of high treafon for
counterfeiting the great feale.  As if a man in an affray kill a con-
{table that comes to keep'the kings peace without any exprefle
malice prepenfed, this is murder in law, and yet .the delinquent
may bee generally indited of murder by malice prepenfed,

And * Fleta who wrote befote this at telleth us, that crimen falf
dicitur, ek quis illicitus (cai non fuevit ad hor Adata anthoritas ) de flgills
vegis vaplo vel invento, ¢t brevid cartafgue o@fipnaveris,  But whot-
foever offence it was before the making of this ftatute, it is after
this ftatute no high treafon, becaufe it is no counterfeiture of the
great feale, but a mifufor thereof, o

Qui ® conviltus fuerit pro falfatione figilli dom. regis, quid tradatur
epifcaps Sarum, gui ewm petist ut clericum fuum fub poena et In forma qua
decet, quia videtur concilio guod in tali cafie non admittenda eff purgatio,
&fe. Hereby it fhould appeare that in thofe dayes 2 man might
have'liad his clergie for this offence, and therefore 25 fome hold, it

Cz2 was

[16]
47 H. 8. Br,

Treafon.

Stanf, PI, Coron
fo. 1, €.
Brafton agreeth
with ic.Ubi fipra
Leale's cale, Hil,
4 Ja R,

40 A 97,

4z E 3. Roe. CL
Lt fupra.

17 H. 2. Br. dev.

%Fleta,).f.caza,
Britten, fu. 10, b,
Scu before,fo, i 5

b I':lot.- Parl, Hii,
13 E. 1. fo. 43.
nu, 125.



16

€ t Mar, cap. 6.
1 & a Ph. and
Muar. ca. 11,
* 39 H. 6. 47.
%H‘ 7.10. Stanf,
I. Coron, 4., vide
poitea, cap. 64.
princivall and ac-
ceff. See Mich,
11 & 14 Eliz.
Dier, 296,
Conier's cale.
€ See Mar, Par.
anne 34 H. 1.
Pag. 753, di pe.’
cunia approbata
et reprobata,
Et Waifingham,
23 E 1. oarms
Do, T 300, ftat,
3 1L v aveipbis
¢ meafures.
Rait. 4.
[17].
¢ Vet, Magna
Chart, ca, Itin,
fo. 151, a,
23 AL p. 49,
1 H. 7. ]:o.
a5E 3.42.b.
Coro, 130,
Fé6H 713,
tR g1
& Walf. Hyp.
Neufirie, pa. bg.
1298, 6 E, 1.
biH. 704 b,

® Ste inter feges
Athelftani,

€a- 14

Canuti, ap. 61.
Britton, cap. 5.
fo. 1o. b,

See the Mirror,
tic 1, 46 Dela
mony falfifie acc”
with 3 H. 7, and
ca. g §5oand
Fleta,ca. 29, acc.

bMirr.ca.3.§ 3.
inter Artic. per«
" wiels royes or-

delgus,

RovPar, 1723,
nu.15. Vide hie
poftea, cap. 31,
45 E 3. ca. 13,
g .5 cap. 110
Star. 1.

_High Treafon. Cap. 1.

was not then holdeu to be high treafon, and herein alfois the pre-
2mble of this ac, concerning divers opinions in cafe of treafon,
verified. . _

‘This ftatute naming the great feale and privie feale, the forginF
and 1the counterfeiting of the privie fignet, or of the figne manuell
was not within this &a.tute. But by the ¢ftatute of 1 Mar. it is
made high treafon in both cafes,  Albeit thatin this aft there is
fia mention made of * ayders and confenters to this counterfeiting,
yet they are within the purvieu of this ftati=e, for there be no ac-
ceffzries In high treafon.

{18) Ou fatmonye.] ¢ This was treafon by the common haw,
as it appeareth by all the faid ancient authors, wéi fupra fuverbs, 4
Fome :am.rr?:fare Ie grand feale) and therefore the opinion in 3 H. 7.
iz holden for no law, that it was but felony before this a&,  The
forging of the kings coine, is high trealon, without utterance of it,
for by this aét the counterfeiting is made high treafon, See the
fecond part of the Inftitutes. W, 1. cap. 14, £See Thom, Walfing-
ham. Hyzodigme Nenfirie. an. dom. 1278, jud:i pro tonfura moneta in
magna multitudine ubigue per Angliam fufpenduntur, €7,

b S5 ipfe qui facit monctam authwitate vegis, €. illam facit minus
in pondere vel allaiata, win aliming wel alio falfs metalls tontra ordina-
tionens, £, 'This is there holden to be high treafon, and by that
book ‘taken for a counterfeiter of the kings money within the pur-
vien of this ftatute. % And herewith agrecth Britton, whe faith,
dex fauceres q. ount moftre monye counterfet ou plais de allaye mife in neffre
mos;ye, g nufter, ne ferroit folmg, le forme et ufage de nofive realme,

Ordeine fuit g. nul voy de coff vealme e puit changer fa money, ne
impairer, ne amender, ne auter monye faire ¢. de ore et argen, fans I%&m
e touts fes counties. 1t was ordained, that no king of this realme
might not change his money, nor impaire, nor amend the fame,
nor other money make then of gold or filver, without aflent of
parliament.

¢ Clipping, wathing, and filing of the money of this realme,
was no counterfeiting of it within this aft. And therefore being
a like cafe, it was declared by parliament in anno 3 H. 5. cap. 6.
to be high treafon: but that act Leing repealed by 1 Marie the
ftatute of g Eliz. cap. 11, hath ¢ declared, that clipping, wathing,
rounding, or filing, for wicked lucre and gaine, &c. to be bigh
treafon.  Aund by the flamite of *18 Eliz, it is declared, that if
any perfon for wicked lucre or gaines-fake, fhall by any art,
wayes, of meanes whatfoever, impaire, diminifl, falfifie, fcale, or
lighten the kings money, &c. it is high treafon, for being a like
cale, it was to be declared by parliament, _

Forgmg for counterfeiting of foraine money, which is not cur-
rant within the realme, is miprifion of treafon, and the ofender
fh;lll forfeit, as for concealementof hign teeafon.

Sa menzy.] ® This extendeth only to the kings money coyned
within this rezlme; and therefore after this ftatute, if 'a ‘'man had
counterfeited the money of another kingdome, though it were
currant within this realme, it was no treafon, untill it was fo de-

Sar the fecond part of the Inflitutes, ca. 20. Artic. fuper Cart. and the expofition upen the fame.

€3 H. 5 ca. 6. 1 E, 6. capy 12. 5 Eliz. cap, 114
i ¢ 18 Eliz. cap. 1.

FZI“L
and Acveffory,

4 Notay, for wicked lucre and

14 Elz. cap. 1. ¥ Scs hgreafter, cap, Principall

clared



High 'Trlcafon.

clared by parliament *in an..1 Mariz, and io an, 1 & 2 Ph. and M,
and the faid adts of g Eliz. & 18 El do extend to forrain coyne
currant within this realme.  And it is holden, that at the making
of this ffatute of 27 E. 3. there was no money currant within this
realme, but the kings own coyne. 1See the (tatute called farueum
de nineta smagnum, et flatutum de moneta parvam.  And it Js 1o be
knowne, that if any doe counterfeit the kings coyne contrary to’
this fiatute of z3 E 5. % he fhall have the punithment of his
body, but as in cafe bf petit treafon, that is, to Le drawne and
hanged till he be dead, but the forfeiture of his lands is as in other
cafes of high treafon, for this ftatute Is but a declaration of the
comman law, and the reafon of his corporall punithment is, for
that in this cafe he was only drawne and hanged at the commen
law, but a woman in that cale was to be burnt,

!The abbot of Miflenden in the conoty of Buckingham for
countzrfeiting and- refeétion of the kings money, was adjudged to

Cap. 1.

Lie drawne dnd hanged, and not guartered. The want of obferva.’

tivh of the faid diftin@ion hath made fome to eire in their Judge-
ment.  Nota, This aét of 2¢ E. 3. maketh no expreflion of the
judgement, therefore fuch judsgemenl as was at the comnon law’
cither in cafe of high treafon or petit treafon muit be given.

But if one be attainted for diminithing of the kings mony upon
any of the ftatutes made in queen Maries time, or i the time of
queen Elizabeth, becanfe it is high treafon newly made, the offen-
der fhall h&.véjudgeln‘iepf as in cafe of high treafoq, which judge-
ment you may feein the firft part'of the Inftitutes. Sedt. 747.

@ And when a woman commits high treafon and is quick with
childe, flie cannot upon her arraignment plead it, but fhe muit
either pleade not guilty, or confefit’it: and if upon her plea fhe be
found guilty, or confeffe it, fhe cannot alleage it in arreft of judge-
ment, but judgement fhall be given aguinft her: and if it be found
by an inqueft of miatrons that fhe is quick with childe, (for privi-
ment enfent will not ferve) it fhall arreft, and refpite execution till
the be delivered, but flie fhiall have the bensfit of that but opce,
though fhe be againe quick with childe: {o as this refpite of exe-
cution for this caufe is not o be granted, only in cate of felony,
whereof juttice Stanford fpeaketh, but in cafe of high treafon, and
petit treafon alfo.

(1q}. 8 kone port faux woncy en ¢cfl voialne, counterfeit au rmoncy
dangliterre, et fachant le money efire fonz, €9c.] By this branch fix
things are to be obferved. Firft, that the bringing in of counterfeit
money, and not the counterfeiting is expreffad n &is word [appert. ]
Secondly, that it muft be brought from a foraine nation, and not
from Ireland, or other place belonging to, or being a member of
the crowne of England, and fo it hath béen refelved, fo wary are
judges to expound this {tatute concerniuﬁj‘;reafon, and that in moft
benigne fenfe: for atbeit Ireland be a dillin@ kingdome, and' oat
of the realme of England to fome purpofes, as to proteétions and
fines levied, &c. a3 hath been faid: yet to fome intent it i3 ac-
counted a3z a member of or belonging to the crowne of this realme.
And therefore a writ of error is maintainable here in the kings
bench of a judgement given in the kings bench in Ireland, fo as
the judges did conitrue this ftatute not to extend to falfe mone
brought out of Ireland, TThirdly, it inuft be to the fimilitude

C 3 the
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High Treafon. Cap. 1,

- the money of England. Four:hly, that the bringer of it into this

3H.7. 30,

realme, mufl know it to be counterfeit, Fifthly, uttering of falfc
mouey in England, though he know it to be falfe and counterfeit
to the likeneile of the coyne of England, is no treafon within this

" flatute, unleffe he brought it from a foraine nation, for the words

. moveta magn' vet. Mag. Cart. fo. 38. 2 parte.

be, ff home gpport famx money en ceff vealme, But if money falfe or
clipped be found in the hands of any that is fufpicicus, he may.
be imprifoned untill he hath found his warrant, por fatutum de
Laftly, he muft
merchandize therewith, or make payment thereof, exprefled in
thefe words, pur merchandizer, op paiment faive in deceipt nofire feignior
Ie voy et farr geople.  See more, de monera regis, and of the derivation
thereof in the fecond part of the Infhitutes, in artic' fuger cartas,
cap. 20.

ISE home tuafl chancelonr, trefurer, ou juffice noffre feigniour I roy del

- wn banke ou del auter, guffice in eire, cu daffifes et fouts auters juftices

1 Rat, Datliam.
20 B. 1. nu. 2.
JohndeBritain's
cafe,

3 Reg. 21. 18,
See inter leger
Alveredi, cap. 4.
wbi fupra. Vita
¢ fortunic omnis
dur privater.
Cuft, de Norm,
ca. 14 22 hib,
A ol 49,

[19]
*Brook,Efch. g,
See¢ hereafter, -
Ferba, Eit da tiel
wianner de treafen,
e,

Orherwife it is
in cale of peiit
teeafon and fe
lany
b1H.4.27, Ses
herzalter in the
title of Premunie
ve¥erb (destres,
&)Vid.26H 8.
cip. 13

a, Igsa doier et teyminer efieant en Jour place feafant louwr office.

n this cafe albeit one intend 1o kill any of thefe here named in
their place, and doing their office, and thereupon ftrike or wound
any of them, this is o treafon: for our {tatute faith, § Aome tuaf
chancelor, &dc.  If a man kill the chancellour, &c. For if it be
treafon, death muft enfue.  And the reafon wherefore it is treafon
in thefe cafes is, becuufe Giting judicially in their places, (that is,
in the kings courts) and doing their office in adininiftration of jul-
tice, they reprefent the kings perfon, who by his oath is bound
that the Jame be done.  And this a& extends only to the perfons
here particularly named, and to no cther: and therefore extendeti:
not to the court of the lord fteward, ov of the conftable and mar-
thall, norto the conrt of the ndmirlty, or any other, nor to any
ceclefiafticall court.  Nay, it extends not to the high court of
parliament, if anv member of the lords houfe, or houfe of commons
be flaine in his place, and doing his office, breauie it is eafus omifac,
and not mentioned in this a@t. Butin 2l thofe cafes it is wiifull
murder, for the law imblyeth malice.

Et foit affavcire g. inles eafer fuifnomer dit ¢F adjudge treafon q. fe
extendn a moffve feignior Ie voy e1 _fa voyall majcflic: et de viel treafpn le
Jerfeiture des efchieates appertient a woftre feignior ke vey cibien des tres. et
penentents tenus des auiers, come dt luy mefme.

(30) * Des tres, et tenements lenus des auters come de luy mefme.]
This is an cfirmance of the common law, and the reafon thereof
is, fur that the offence s committed againft the foveraigne lord the
king, who is the light and the life of the common-wealth: and
therefore the law doth give to the king in fatisfaltion of his of-
fence, all the lands, &c. which the offender bath, and that no fub-
jeét fhould be partaker -of any part of the forfeiture for this
offence.

And where the words be [laii and tenements holden, &c.]
yet the forfeiture extends to * rents charpes, rents feck, comions,
carrodies, and other hereditaments which are not holden, for in
cafe of high treafon the tenure is not materiall. :

This claufe hath 5. limitations.  Firft, this a&t extends not ¥to
lands in tayle, (faving only for the life of tenant in tayle) but the
forfeiture of elcheats 1s to heunderftood of fuch lands and tenements,
as he might lawfully forfeit. And thefe generall words take notaway

4 the



Cap. 2. Petit Treafon,

the ftatute of dorir conditional’ © but latter ftatntes give the forfeiture
of eftates in tail. 2. Ner doth this aét extend to ufes, but ® latter
ftatutes doe name ufes. 3. 4 Nor to rights of ations, where the
entrie is taken away, and fo is the law cleerly holden at this day.
4. Nor to any conditions, but by a ¢ latter flarute conditions, un-
leffe they be infeparably knit to the perfon, be given to the King.
5~ Nor to rights of entry, where any was in the lands ! by titie before
the treafon committed, but fuch a right of entry is fince given by
latter ftatutes, 6, Norto lands or tenements, or rights B in auer
dreit, as in the right of the church, nor to lands in the right of a
wife,, but only during the) coverture, and it extendeth 19 land
which the offender hath ® for life, for the forfeiture of the profits
during his life. 7. It extendeth not to * a founderthip of an
houfe of religion in free almeigs, for that is annexed 10 the bloud of
the founder. Here goods and chattels be not named, but the for-
feiture of them is implyed in the judgement,

! Nota le@tor, the faid aéts of 36 H. 8. 33 H. 8, . and 6 K, 6. T

doe yet remain in force, notwithftanding the faid ftatute of 1 Mar.
as it hath been often adjudged and refolved, and namely Mich, 21,
Ja. in the exchequer chamber, in a writ of error, upon a judge-
ment given in the exchequer, between Ratcliffe, and the lord
Sheffeild, by all the judges of England, and is agreeable to com-
mon experience.

See more of high treafon in the next chapter following, cap. 2.

verbo. Ei pur ceo que plufors auters eafis, &,

C AP IL

OF PETIT TREASON.

ET ovefque ceo il y ad un auter menner de treafon, ceflaffavoir,

guant un fervant tna fon maifler (1) ou un fone tua fon
baren (2), ou guant bome feculer qu de religion tua fox prelate a
que il doit foye et obedience (3). Bt de tiel manner de treafon
la forfeiture des efcheats appertenont a chefeun feignior de fon fee
propery e

And moreover there is another manner of treafon, that is to
fay, when a fervant flayeth his mafter, or a wife her buiband,
or when a man fecular or religious flaytth his prelate to whom
he oweth faith and obedience. And of fuch treafon the
efcheats ought to pertain to every lord of his own fee, &c.
~ It was called high or grand treafon in refpeét of the royall ma-
jefty againft whom it is committed, and comparatively it is called
petit treafon (whereof now this ftatute fpeaketh) in refped it is

C 4 committed
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Petit Treafon.

committed againft fubjects and inferiour perfons, whereof this act
doth enumerate three kinds,

(1) Quant un fervant tua fon maifier.] This was petit treafon by
the common law, for fo it appeareth Ly the * book of 12 Af. that
a woman f{ervant killed her miftris, wherefore fhe had judgement
to be burent, which is the judgement at this day of a weman for
petit treafon.  And herewith agreeth 21 E. 3. where the reader

Cap. z.

" muft know, that in ftead of mere in that cafe you muft read

maifter.

b And upon this a, if the fervant kill the wife of his inafter, it
is petit treafon, for he is fervant both to the hufband and wife. -

¢ If the child commit parricide in killing of his father or mother
{which the law-makers never imagined any childe would doe) this
cafe is out of this flatute, unleffé the childe ferved the father or
mother {or wages, or meat, drink or apparell, for that it is gone of
thefe three kinds fpecified in this law. And yet the offencg is far.
more hainous and impious in a ¢hild then in a fervant, for peccata
contra naturam funt gravifima: but the judges arg reftrained by this
adt, to interprev this adt, a fimili, or & minere ad majus, as hereafter
thall be faid. And * fome fay that parricide was petit treafon by the
common law, : C .

4 A fervant of malice intended to kill his wafter, and {ay in wait
to do€ it whileft he” was his fervant, but did it not till a year after
llg}was out of {ervice, and it was adjudged petit treafon within this
aét.

(2) Un feme tua fin baren,] © This was petit treafon by the coma
men Iaw, as it appeareth in our books. I the wife procure one
to murder her hutband, and he doth it accordingly, in this cafe the
wife being abfent is but acceffory, and fhall be hanged and not
burnt, becgufe the acceflfory cannot be guilty of petit treafon,
where the principall is not guilty but of murder: and the * accef{-
fory muft follow the nature of the principall: but if he that did the
murder had been 2 fervant of the hufband, it had been treafon in
them both, and the wife fhould have been burnt. And fo it is
in the cafc before of a fervant, zud in the cafe hereafier of a
clerk, ’ :

If the wife and a ftranger kill the hufband, it is petit treafon in
the wife, and murder in the firanger, and (o it is in the cafe of the
fervant next before, and of the clerk next after. '

Before this flatute it was petit treafon, f# quis falfaverit Sgillurs
domini ful de enjus familia fuit. Britton agreeth herewith.  But thefe
are taken away by this a&, and all other {aving thefe, that are
here exprefied.

(3) Quant home feculer ou de relipion tua for prelate a que il doit
Joy et ebedience.] This claufe is underfiood only of an ccc?eﬁafticall
perfon, be he fecular, or regular, if he kill his prelate, or fuperiour,
te wham he oweth faith, und obedience, it is perit treafon: and
fo it was at the common law. And petit treafon deth prefuppole
a trult, and obedience in the offender, either civill, as in the wife
and fervant, or eccleflafticall, as in the ecclefiafticall perfon,

Aldors, abettors, and procurers of any of thefe petit treafons, are
within this law.

Yf the fervant kill his miftris, viz. his mafters wife, this is treafon
(as hath been faid) not by equity, for that is denied as well in

¥ ) petit



21

[22]

Sce the expofi-
tion upon the

Petit Treafon. Cap. 2,

before the king and his parliament; whether it ought to be
~ judged treafon or other felony.
. . :

(1Y Semblable treafen.] In this cafe, the judges fhall not judge 4

_fmiliy or by #quity, argument, or inference o sniy treafon, high
. or petit, for no like cafe fhall be adjudged treaton, &c. And
. mote this branch extendeth (as hath been faid) to the offence, viz.

treafon, and not to tryall, judgement, or execution.

(2) S auter cafe fuppofe treafon.] No other cafe, though of as
higl: or higher nature, &c. fhall be adjudged treafon high or petit,
as before it appeareth in the cafe of paricide, amne t ﬁ[m‘ics, L
uprg.

A (3) Treafon.] Either high treafon, or petit treafon, fo ay this

branch exteudeth as hath been faid to the offence of treafon
only. '

(4) Que neff frecifie paramaunt.] This word [ fpecifie] is to be
fpeclally obferved, for it is as much to fay, as particulatized, or
JJe)t downe particularly : fo as nothing is left to the conftruftion of

fatote, dr frang. the judge, if it be not {pecified and particularized before by this

?ﬂ:ﬁlnaal.

1H. 6 5.

g E. 4. 16, &¢.
ies 1 Mar, of

act. A happy fanftuary or place of refuge for judges to flye unto,
thaf no mans blood and ruine of his family do lie upon their con-
fciences againft law, And if that the coaftruftion by arguments

Jultice Dalifon’s @ fmili, or A minori ad majus had been left to judges, the mifchicfe

report, ubi
fupea. . -

1 Mar, cap. 3.

before this ftatute would have remained, viz. diverfity of opinions,
what ought to be adjudged treafon, which this flatuce hath taken
away by exprefe words: and the flatute of 1 Mor. doth repeale all
treafons, &c. but only fuch as be declared and exprefled in this
aét of 25 E. 3. wherein this word [exprefled] is to be ob-
ferved,

Rot.Parl, sH.4.  1n the patliament holden amno § T1. 4. the earle of Northumber-
nu. 13, 12. Se¢  land came before the king and lords in parliament, and by his

nu. 15. Ibid,

37 AfL p. 635,

Fat. Par,

petition to the king, acknowledged to have done againft his alle-
giance: 2nd namely, for gathering of power and giving of liveties,
whereof he prayeth pardan: and the rather, that upon the kings
letters he yeelded himfelfe, and came to the king unto Yorke,
where he might have kept himfelfe away. The which petition
the king delivered to the juftices by them to be confidered.
Whercupon the lords made proteftation, that the order thereof be-
lenged to them, as peers of the parliament, to whom fuch judge-
ment belonged in weighing of this ftatute of 25 E. 3. &c. and
they judged the fame to be no treafon, nor felony, but only tref-
pafie finable at the kings will. .And the opinion in 27 Al is de-
nied, that if one of the inditers difcover the counfell of the king,
that it fhould be treafon; becaufe it is not {pecified before in this
adt, arid therefore neither high treafon, nor petit treafon.

(5) Tangue per devant le voy et ‘{o;r: pavliament.] By this it is appa-
rent, that-any like or other cafe Suglt to be declared by the whole
parliament, (aud nat by the king and lords of the upper houfe
only, or by the king and the commons, or by the lords and com-
mons.) And fo was it done by the whole court of parliament in
3 R. 2. ubi_figra, g Eliz. 18 Eliz. wbi fupra, and many other afts of
parliament, :

John duke of Gwyen and of Lancafter, fteward of England,

37 Roz.nu. 20, and Thomas duke of Glocefler, conftable of England, the kings

uncles,
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uncles, complained to the king, that Thowas Talbot knight, with
other his adherents, confpired the death of the faid dukes in divers
parts of Chethire, as the fame was confeffed and weli knowne,
and prayed that the parliament might judge of the fault (which
petition was juft, and according to this branth of the ftatute of
2¢ E, 3.) but the record faith further: whereupon the king and
lords in the parliament adjudged the fame fack to be open and high
treafon : which judgement wanting the affent of the commons, was
no declaration within this aét of 2¢ E, 3, becaule it was not by
the king and his parliament according to this act, but by the king
and lorgs'-only.

: 1(6-) Soit Ie cafe manfire et declave, &¢,] This declaration may be
ablolute, or fub mods, for a time. '

By this which hath been faid it manifeftly appeareth, what dam.
nableand damned opinions thofe were concerning high treafon,
of Trefilian chiefe juftice of the kings bench, Sir Robert Belknap
chiefe juftice of the common bench, Sit John Holt, Sir Roger
Fulthorp, and Sir William Burghe, knights, fellowes of the faid
Sir Robert Belknap, and of John Lockton one of the kings fer.
jeants, that were given to king R. the 2. at Nottingham, 1n the
eleventh yeare of his reigne. But mare deteftable were the opi-
nions of the juftices in 21 R. 2. and of Hanckford and Brinchley
the kings ferjeants, (and the rather, becaufe they took no example
by the punifiment of the former) which affirmed the faid opi-
nions to be good and lawfull, faving Sir William Thirning chiefe
juftice of the.common bench. gave this anfwer: That declaration of
treafon not declared belongeth to the parliament; but to pleale, he
faid, that if he had been alord or a peer of parliament, if it had
been demanded of him, he would have made the like anfwers.
Thefe juftices and ferjeants being called in queftion in the parlia-
ment holden amse 1 H. 4. for thelr {aid opinions, an{wered as divers
lords fpirituall and temporall did) that they durft no otherwife
do, for feare of death. It was thereupen enacted, that the lords
fpirituall and temporall, or juftices, be not from thenceforth re-
ceived to fay, that they durlt not for feare of death to fay the truth.
Which opinions being fo manifeftly againtt our faid act of 25 E. 3.
afterwards in the parliament holden 1 H. 4. it is affirmed by au-
thority of parliament, that in the faid parliament of 21 R, 2.
divers ftatutes, judgements, ordinances,and ftablifhiments were
made, ordained, and given, erronioufly and dolefully in great dif-
herifen and finall deftrution and undeing of many honourable
lords, and other liege people of this realme, and of their heires for
ever. And therefore not only that parliament of 21 R. 2. and
the circumftances and dependances thereupon, are wholly reverfed,
revoked, voided, undone, repealed, and adnulled for ever, but alfo
the parlizment holden in 51 R. 2. by authority of which parlia-
ment, Trefilian, Belknap, and the reft of thofe falfe juftices and
ferjeants aforefaid were attainted, is confirmed, for that it was
{as there the parliament affirmeth) for the great honour and com-
mon profit of the realme.

(Et £ per cafe afeun home de ceft roialme chivacke armee, €5¢.]
And if percafe any man of this reslme ride anmed, &c. For
expofition hereof, fee the chapter hereafier againdt riding or going
atmed. . :

. Fer
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Seneca.

Petit Treafon. Cap. 2.

For the better inftruction of the reader to difcerne what offences
be high trealon or petit treafon at this day, it fhall be necefiary to
adde hereunto the ftatate of 1 Mar. whereby it is enaéted, [ That
no ad, deed, or offence, being by aét of parliament. or flatute
made treafon, petit treafon, or miiprifion OF treafon, by words,
writing, ciphering, deeds, or otherwife whatfoever, fhall be taken,
had, deemed, or adjudged to be high treafon, petit treafon, or mif-
prifion of weafon, but enly fuch as be declared and exprefled to be
tréafon, petit treafon, or mifprifion of treafon, in or by the at of
parliament or ftatute made in the 2§ yeare of the raigne of the
moft noble king of faméus themory, king Edward the third,
touching or concerning treafon, or the declaration of treafon, and
none other, &c. any aft or afls of parliament, ftatute, or fa.
tutes, had or made at uny time heretofore or after the faid 25 year
of king E. 3. or any other declaration or matter to the contrary in
any wile notwithftanding, _

Before this adt fo many treafons hed been made and declared by

, 2& of parliament fince this a& of 25 E. 3. fome in particular, and

fome in generall, and in fuch fort penned, as not only the ignorant
and unlearned people, but alfo learned and expert men were many
times trapped and. fhared: and fometimes treafons made or declared
in one kings time, were abrogated in another Kings time, ¢ither by
fpeciall or generall words Fc- as the mifchief before 25 E. 3. of
the uncertainty what was treafon, and what nat, became to be (o
frequent and dangerous, as the fafeft and fureft remedy was, by
this exccllent aét of 1 Mar. to abrogate and repeale all, but only
fuch as are fpecified and expre(led in this flatute of 25 E. 3. By
which law, the fafety both of the king and of the fubjei, and the
prefervation of the common-weale is wifely and fufficiently pro-
vided for, in fuch certainty, as wikil reliffum ¢ff arbitris judicis.
And cenainly the two rules recited in the preamble of the faid aét
of 1 Mariz, are afluredly true. The firft, {that the ftate of a king
ftandeth and confifteth more affured by the love and favour of the
{ubject toward their foveraigne, then in the dread and fear of
lawes made with rigorous pains and extreme punithment for not
abeying their foveraigne,]  And the other, [that lawes juftly made
for the prefervation of the comman-weale without extreme punifh.
ment or penalty, ure more often, and for the moft part better
obeyed and kept, then lawes and {tatutes made with great and
extrvme punifhment.]  Mitits imgeranti melius paretur. :
In which aét five notable things are to be obferved. Firit, it
extendeth (without exception) te all high treafons made by an
act of parliament fince .tﬁe faid aét of 25 E. 3. Secondly, to aﬁ

. declarations of high treafons by any aét of parliament fince the

faid adt of 2§ E. 3. (as of the faid declaration in 3 R. 2. of killing
an ambafladour and the like.) Thirdly, to all petit treafons made
or declared by any a&t of parliamint fince the faid aét of 25 E. 3,
Fourthly,albeit mifprifion of treafon is not mentioned in the aét of
z§ E. 3. yet every mifprifion of any treafon made or declared fince
that act by any aft of parliament, is abrogated. Fifthly, no
offence to be treafon, petit treafon, or mifprifion of treafon, but
only fuch as be declared and exprefled to be treafon, petit treafon,
or mifprifion of treafon by the faid act ef 2 § E. 3. Here three things
are to be obferved: firlt, that this word [exprefled] cxcludeth all

) implications
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implications or inferences whatfoever, Second}y, here mifprifion of

treafon is taken for concealement of high trealon or petit treafon,
and only of high treafon or petit treafon [pecified and exprefled in
the aét of 25 E. 3. Thirdly, that no former judgement, attainder,
prefident, réfolution, or opinion of judges or juflices of high trea-
fon, perit treafon, or mifprifion of treafon, other then fuch as are
fpecified and expreffed in the faid a&t of 23 E. 3. are to be fol-
lowed or drawne to example: for the words be -direét and plaine,
[that from henceforth, no adt, deed, or offence, &c, {hall be taken,
had, deemed; or adjudged to be treafon, petit treafon, or * mifpri-
fion of treafon, but only fuch 2s be declared and exprefied in the
f2id a& of 25 E. 3. &c. any aét of parliament or ftatute after
25 E. 3. or any other declarution or matter to- the contrary not-
‘withftanding.]  So as there is no high treafon, petit treafon, or
mifprifion of any treafon made or declared Ly any afl of pariia-
ment or otherwife fince the a& of 25 E. 3. but only fuch. as have
been made fince the faid adt of 1 Mariz, and of thofe only- fuch as
were fnade ® perpetuall, and not during the life of queen Mary or
of queen Elizabeth, whereof there be divers which now are ex-
pired, which you may reade being all in print.  But there wanted
nothing to the perfedtion of the flatute of 25 E. 3. buta limita-
tion of fome certaine time wherein the uifender fhould be accufed.
¢ Pof intervallum temperis accafator non erit audiendus, niff ducere po-
1ef e fuiffe juftis vationidus impeditun.

Or the declaration of treafon, &c. ¢ Declarations made during
the naturall life of queen Eligabeth ceafed by her death: for de-
clarations may have limitations as well as ftatutes introduétory of
new lawes. : \ .

There is another excellent branch of a ftatute made * in
1. & o Ph. 8 Mar. in thefe words. [And be it further enacted by
the authority aforefaid, that all trials hereafter to be had, awarded‘:
or made for any treafon, fhall be had and ufed only according to
the due order and- courfe of the common law.}

A4 #ials] fUpon thefc words many things have been ob-
ferved by others. Firft, that the letrer of this act extendeth only
to triall of high treafous, or petit treafons, and not to mifprifion,
Secondly, foraine treafons are to be tried by the ftatute of 35'H. 8,
cap. 2. and fo it was refolved by all the juflices of England in
Orurks cafe, and had been {o refolved before.  But for trials of
treafons to be had in Walcs, or where the kings writ runnetl not,
in fuch fhires as the king fliall afigne by his commiffion by the
# ftatute of 32 H. 8. ca. 4. are abrogzated Ly this act, becauie they
are triable by the law. ' .

5 It hath been halden, that upon the triall of mifprifion of trea-
fon there mufl be two lawfull witneffes, as well upon the triall,
as upon the indiétment, as it_was refolved by the juftices in the
lord Lumleyes cafe, Hil. 14. Eliz. reporred by the tord Dier, under
his own hand, which we have feen, but left out of the print,
which for other purpofes is cited hereafter, Thirdly, it hath beene
bolden, that this aét extendeth not to the indi¢tment of any trea-
fon, but to the triall by peers, if the offender be noble: or by
freeholders, if the offender be under the degree of nobility : and
therefore upon the indiétment which is in manner of an accufation,
Yy the ftatutes of 1 E. 6. and § E. 6, two lawfull witneffes. ar_e}re-

: quifite:
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Petit Treafon. Cap. 4.

quifite: the words of the ftatute of 1 E. 6. in the laft branch be,
f[that none fhall be indifted, arraigned, condemned, or convidted
ot any treafon, petit treafon, milpriffon of treafon, or for any wards
before fpecified to be fpoken, after the faid firft day of February,
for which the fame offender or {peaker fhall in any wife fuffer
pains of death, imprifonment, loffe or forfeiture of his goods,
chatels, lands, or tenements, unlefle he be accufed by two fufli-
cient and lawfull witnefles, or fhall willingly without violence con-
fefle the {ame,

Nota that [before {pecified] doe refer to the words mentioned
before in the aft. 1. It is manifeft by the connexion of the
words, viz. [for any wards before fpecified to be (puken, &c.]
2. The treafons in 2¢ E. 3. were dnentioned before. 3. The
?rﬁ words be [for any treafon, petit treafon, mifprifion of trea-
on, &c.

And t}y g E. 6. ca. 11. it is provided by the laft clavfe fave one,
[that none fhall be indifted, arraigned, condemmned, convitted, or
attainted for any of the treafons or offences aforefaid, or for any
% other treafons that now be, or hereafter fhall be, which fhall
hereafter be perpetrated, committed, or done, unlefie the fame offen-
der be thereof accufed by two lawfull accufers, &c. unlefle the faid
ﬁmy arraigned fhall willingly, without violence confelle the fame.)

ere two things are to be obferved. 1. The particular penning
of both thefe adls, viz. indited, arraigned, conviéted, &c. and the
words of 1 & 2 of Ph. & Mar. extend to tryalls only, and not to
the indiftment. 2. Two lawfull accufers in the a&t of § E. 6. are
taken for two lawfull witnefles, for by two lawfull accufers, and
accufed by two Jawfull witnefles (as it is faid t E. 6.) is all one:
which word (accufers) was ufed, becaufe two witnefles cught di-
reftly to accufe, that s, charge the prifoner, for other accufere
liave we nene in the common law, and therefore lawfall acenlers
muft be fuch accufers as law allow. And fo was it refolved in
the Lo. Lumleys cafe by the juttices: for if accufers thould not be
fo taken, then there nmft be two accufers, by ¢ E. 6. and two
witneffes by 1 E. 6. And the trange conceit in 2 Mar, that one
may he an accufer by hearfay, was utterly denied by the juftices
in the Lo. Lumleys cafe.  And thisword (awarded) in the flaiute
of 1 & 2 Ph. and Mar, extendeth to the tryall upon the ar
raignment, and not to the indiftment, for that is not faid to e
awarded.

And it was refolved by all the juftices in * Relftons cafe upon the
rebelliony in the north, that thelfe words [fhall willingly without
violence confelle the fame] are to be underflood where the party
accufed upon his examination before his arraignment, willingly
canfeffed the fame without violence, that is; willingly without any
torture: and is not meant of a coufeflion before the judge, for he
is never prefent at any torture, neither upon his arraignment was
ever any torture offered. And here commeth another ¥ flatute
made in t & 3 Mar. to be confidered, by which it is provided, that
treafon for the counterfeiting and impairing of the coin currant in
this realm, &c. the offender therein, &c. flall be indicted, ar-
raigned, tried, convifted, or attainted by fuch like evidence, and
in fuch manner and form, as hath been ufed and accuftamed with-
in this réalin, at any time before the firlt year of king E, 6. &e.

VW herein
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Wherein the fpeciall penning of this aét is to be obferwd, which
in cafe of treafon concerning the counterfeiting or impairing of
coin, &¢. hath by particular words reftored the evidence requifite
by the common law, before the ftatute of 1 E. 6. as well upen the
“indi@ment as the triall. But the aét of 1 & 2 Ph, and Mar, cap. ro.
extends to trials only in other cafes of high trea{on, and therefore
that ‘aét extendeth not to the indi@ment of other high treafons.
Alfo it is moft neceffary (as many doe hold) that there fhould be
two lawfull accufers, that is, two lawfull witnefles at the time of the
indi€tment, for that it is commonly fonnd in the abfence of the
party accufed, and it may be when the party fufpeQed is beyond
{fea, pr in remote parts, and may be outlawed thereupoen; and there-
fore feeing the indiétment is the foundation of all, it is moft necef-
fary to have fubftantial ptoof in a caufe fo criminall, where profa-
sones oportent effe luce clariores, Laftly, * if the indi¢tment were part
of the tryall, then ought he that is noble, and 4 lord of parliament
be indicted of bigh treafon, &c. by his peers: for the tryall of him
{without queftion} muft be by his peers: but the indiéftment of
peers of the realm is always by free-holders, and not by their peers,
as hereafter fhall appear. e have been the longer herein m re-
fped of fome variety of opinion (for want of due and intire confi-
deration had of all and every part of that which hath been faid)
vpon ferious ftudy touching this point, without refpect of a com-
mon wandring opinion.

And it feemeth that by the ancient common law one accufer, or
witnefle was not fufficient to convidt any perfon of high treafon :
® for in that cafe, where is but bne accufer, it fhall be tried before
the conftable and marfhall by combat, as by many records appear-
eth. ® But the conftable and marfhall have ne jurifdi@ion to hold
plea of avy thing, which may be determined or difcuffed by the
common law. And that two witneffes be required, appeareth by
our ¢ books, and I remember no authority in our beoks to the con-
trary: and the common law herein is grounded upon the law of
God expreffed both in the old and new Teftament: 4 in ore duorum
aut trivm teflivm peribit qui interficietur: nemo occidatur wmo contra fe
dicente teflimonium,

And this fremeth to be the more clear in the triall by the peers,
or nobles of the realm, becaufe they come nat de aligue wvicineto,
whereby they might take notice of the fat in refpect of wicinitie, as
other jurors may doe, o

Having now rehearfed what others have faid ard holden, we
upon due coufideration had of the whole matter will fet down our
own opinion, and reafons, in thefe four points following. Firft,
that the ftatute of # ¢ E. 6. cap. 11, Is a generzll law, and extends
to all high treafons, as well by the common law declared by the fla-
tute of 25 E. 5, as to any other flatute made or 1o be made, the
negative words of which ftatute be: {no peeon fhall be f indicted,
arraigned, convicted, condemned, or attainted for any treafon, that
uow is, or hereafter fhall be, &c.] Which wards without all quef-
tion are generall, and fo to be taken, The words of that ftatute be
further, [unlefle the fame offender be accufed by two lawful accu-
{ers,] thefe two lawful accufers are in judgemert of law taken for
two lawful witnetles, and that for twe caufes: firft, they muft be
Jawful, that is, allowed by the laws of the realm: and by the law,
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ipor theasrsignment of the prifoner upon the indi®tment of trea-
{on, no other accufer can be heard, but witne(fes only. Secondly,
the words of the ftatyte are [which faid accufers at the time of the
arraigriment of the party accufed, if they be then living, thall be
brought in perfon before the party fo accufed, and avow, and main-
tain that which they have to fay to prove him guilty of the treafon,
unlefle the party arraigned fhalf’willingly without violence confefle
the fame,] as by that act it appeareth, Now to avow and maiatain
that which they have to fay to prove him guiliy of the treafon, is
the proper office and duty of witnefles, and {o it is faid in the fta.
tute of 1 E. 6. ¢. r2, in the laft clavfe (by two lawful witneflzs.)
See the {tature of 5 El. ¢ 1. where it is faid {accufed by good and
fufticient teltimony :] and to the fame intent, the ffatvte of 1 & 2
Ph. and Marix, cap. 11, for the word [accufed.]

1. Puniantur accufatores penes dominum vegem, quod amedd rex eis de
Jaciti now credat ! et talis pona far sis, gualit debeat fiori illis, qui ine
Jufle fideles dni. regis exhaeredari et defirut fecerunt, e,

2, That this act of ¢ E, 6. extend as well ro.petit treafon, as high
treafon, for the words be [any treafon] and {o doth the ftatute of

1 E. 6. cap. 12. .

3. That the flatute of 1 & 2 Ph,.and Mar. cap. ro. doth not
abrogate the faid a& of 1 E. 6. orof § E. 6. For that at of 1 & 2
Ph.-and Mar. extends only to trialls by the verdi&t of twelve men
42 wicineto, of the place where the offence is alleadged, and * the in-
dictiment is no part of the tiall, but an information or declaration
for the king, and the evidence of witneffes to the jury is no part of
the triall, for by law the tryall in that cafe is not by witnefles, but
by the verdiét * of twelve men, and fo a manifelt diverfity between
the evidence to a jury, and a tryall by jury. And the word
[awarded] in that ftatute doth prove that that a&t extended only
to the wemire facias for trial, for neither the indiftment nor the evi-
dence can be {aid to be awarded : weritar gue mivime defenfatur,
apprimitur, el qui mon improbat, approbat.  Et fic liberé animam meam
theravi,

* The tryall againft an aliennee, that lived here under the pro-
teftion of the king, and amity being between both kings, for high
treafon, fhall by torce of this act of 1 & 2 Ph, & Mar. be tried ac-
cording to the due courfe of the common law, and therefore in
that cafe he fhall not be tried per medizratem lingue, as he fhall be
in cafe of petit treafon, murder, and felony, if be prayeth it.

4. " That a tryall in a forein county upon examination before
three of the councell, &c. by the ftatute of 33 H, 8. cap. 23. i
abrogated by this aft of + & 2 Ph. and Mar. being a tryall con-
trary to the due couwrfe of the common law, whicﬁ is to have it
tryed ‘by jurours of the proper county, ©but the indiétment being
found in the proper county, it ma; be by fpeciall commifiion
heard and determined before cemmitiioners in any forein county,
but the tryall mult be by jurours of the proper county ; and this is
warranted by the courfe of the common law, And albeit when
the tenh begins, all commiffions of oier and terminer in the
coun;_y phere the kings bench t, be fufpended duriug the term,
vet if gn indi@ment be found before fuch commidioners befare
the tearm, there may be a ipeciall commiflion made to commif-
fioners in the fame county, fitting the kings beach in that county,

to



Cap. 2. Peut Treafon.

to hear and determine the fame during the tearm: forthe kings bench
hiath no power to proceed thereupon, till the indiftment be before
them, And it is the better, if the fpeciall commifion bear tefle
after the beginning of the tearm. Note adiverfity between generall
commiflions of oler and terminer, and fuch a fpeciall commiffion;
and the court of kirigs bench may be adjourned, and in the mean
time the commiflioners may fit there. .

¢'And where it is provided by the f{tatute of 33 H. 8. cap. 23.
that peremptory challenge fhould not from thenceforth be ad-
mitted or allowed in cafes of high treafon, or mifprifion of trea-
fon: *this branch is abrogated by the faid aét of 1 Mar. For the
end of challenge is to have an indifferent tryall, and which is re-

enge, is to bar him of a principall matter concerning his. tryall:
and all aéts of fparﬁament concerning incidents to tryalls contrary
to the courfg of the common law, are abrogated by the faid words,

[and that all trialls hereafter, &c.] but all this is to be undgr..

flood of perfons under the degree of nobility; for in cafe of a
triall of a noble man, lord of parliament, he cannot challenge at
all any of his peers. i

f Henry Garnet fuperiour of the jefuites in England upon his
arraignnient for the powder treafon, did challenge Burrel a citizen
of Lendon peremptorily, and it was allowed unto him by the re-
folution of all the judges; 5 fo as in cafe of high treafon, or mif-
prifion of high treafon, a man may challenge 35. peremptorily,
which is under:three juries, but more he cannot. ' '

‘Lafily, 2ll ffatutes made before the faid aét of 1 & 2 Ph. & Mar,
for tryail of high treafon, petit treafon, or mifprifion of treafon,
contrary to the due courle of the common law, are abrogated
by the faid a& of 1 & z.Ph. & Mar. and tryalls by the due courfe
of the common law, with challenges ingidents in thofe cafes are
reftored, : :

b If a man be indicted of high treafon, he may at this day plead
a forein plea, as he might doe by the common law, and fhall be
tryed in the forein county; but otherwife it is in cafes of petit
treafon, murder, or felony, for there it fhall be tryed in the county
where the.indictment is taken. :

And forafmuch as the proceeding againft a noble peer of the
realing being a lord of parliament in fome points agrees, and in
other points differeth from the proceeding againtt a Fubjc& under
the degree of nobility: it thall be neceffary to thew wherein they
agree, and wherein they differ..

t. The noble peer of the realme mufl be indicted before com-
miffioners of oler and terminer, or in the kings bench, if the trea-
fon, mifprifion of treafon, felony, or mifprifion thereof be com-
mitted in that county where the lkings bench {it, as it was re-
folved in the cafe of Tho. d. of N, inas, 13. Eliz, And thisis
common to both degrees to be indiGted by jurors of that county
where the offence was committed.

2. When he is indicted, then the king by his commiffion under
the great feale conftitutes fome peer of the realme, to be ker wice,
fteward of England: for his flile in the commiffion, is, (fenefchallus

?uircd by law; and to bar the party indi¢ted of his lawfull chal.’
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This commiffion reciteth the indi¢tment generally as it is found:
and power given to the lord fteward to receive the indiftrbent, &c,
and to proceed, feeundum Ligem et confuctudinen: dnglie. And a coms
mandement is given thereby to the peers of the realme, to be attend-
ant and obedient to him: and a commandement to the lieutenant of
the Tower to bring the prifoner before him,

3. A eertiorari is awarded out of the chancery to remove the in~
di¢tment it felfe before the fteward of England indilat?, which may
either beare date the fame day of the fiewards commiffion, or any
day after. X

4. The fteward direéts his precept under his feale to the com-
miflioners, &c. to certific the indiftment fuch a day and place,

5. Another writ goeth out of the chancery diredted to the lieute.
nant of the Tower, to bring the body of the prifoner before the
fleward at fuch day and place 2s he fhall appoint. .

6. The lord fteward maketh a precept under his feale to the lieu~
tenant of the Tower, &c. and therein exprefieth a day and place
when lie thall bring the prifoner before him.

2. ‘The fteward maketh another precept under his feale to a fers
jeant at armes, to fummon fot ef tales domines, magnates, et proceres
bufus regnd dngliae predifli R. comitis E. pares, per quos rei veritas mev

| Hius feiri poterit, qudd (pf perfonaliter compareant coram praedidto fonsf-

chollo apud Wefim. rali die ¢ hora, ad fociend. ea qua ex parte domini
regis foremt facienda, C3c. Wherein four things are to be obferved.
Firft, thar all thefe precepts moft commmenly beare date all in one
day. Secandly, that no number of peers are named in the precept,
aud yet there muft be twelve or above.  Thirdly, that ‘the precept
is awarded for the returne of the peers before any arraignment or
pica pleaded by the prifoner.  Fourthly, that in this cale the lords
are not &« wicincto, and thercfore the fitting and triall may be in any
county of Ingland.  And herein are great differences between the
cafe of a pecr of the realne, and of one under the degree of nobis
lity.

. At the day, the fieward with fis ferjeants at armes before him
takes his place under a cloth of eftate, and then the clerk of the
crown delivercth unto him bis commiflion, who redelivereth the
fwme-unta Lin.  And the clerk of the crown cauleth a ferjeant at
arines to malie three oves, and comniandement given in the name
of the lord high flewsrd of Lngland ro keep filence: and then is the
conmmiffion read.  And then the uther delivereth to the fteward 3
white rod, who re-delivereth the fame to him againe, who holdeth it
belore the flewand.  Then anether oyes is made, and commande-
ment given in the name of the high fteward of England, to all jul-
tices and commifiioners to certifie all jindiétments and records, &c.
Wiich being delivered into court, the clerk of the ¢rown readetl
the return, Another oves is made, that the Heutenant of the Tower,
&c. returne his writ and preceptytind to bring the prifoner to the
bar: which being done, the clerk reads the retorne.  Another oves
is made, that the ferjeant at anmes return his precept with names of
the barons apd peers by him fummoned, and the return of that is
alfo read.  Another oyesis made, that all earles, barons and peers
{which by the commandement of the igh fteward be fummoned)
anfwer to their names, and then they ke their places and fit down,
and their names are recorded; and the eniry of the record is, that

they
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they appear, ad faciendum ea qua ex partc domini regis eis i;gfmgmmr;
And when they be all in their places, and the prifoner at the bar,
the high ffeward declares to the prifoner the caufe of their affembly;
and perfwades him to' anfwer without feare, that he fhall be heard

‘20

with patience, amd that juftice fhall be done. Then the clerk of tH. 4.1

the crown reades the indiftment, and proceeds to the arraignment
of the prifoner, and if e plead not guilty, the entry is, ## de Joc de
Bono et mial ponit fe fuper pares fuos, €. Then the high fteward giv-
eth a charge to the peers, exhorting them to try the prifoner indif-
ferently according to their evidence,

T'he peers are not fworn, but are charged, fuper fdelitatitus,

et ngm‘:'f; daneino vegi debitivr for fo the record {peaketh.
~ 10, Then the kings learned councell give evidence, and produce
their proofes for the king againit the prifoner.

11. But the prifoner, when he pleadeth not guilty, whereby he
denieth the fact, he needs have no advice of councell to that plea.
But if he hath any matter of Jaw to plead, as Humfrey Stafford
in 1 H. 4. had, viz, The priviledge of fanétuary, he fhall have
councell affigned to him to plead the fame, or any other matter ini

“law: as to plead the generall pardon, or a particular pardon, or
the like. And after the plea of nort guilty, the prifoner can have no
cotncell learned affigned to him to anfwer the king’s councell
learned, nor to defend him. And the reafon thereof is, not be-
caufe it concerneth matter of faft, for ex fafto jus oritur: but
the true reafons of the law in this cafe are’s Firft, that the tefiimo-
nies and the proofs of the offence ought to be fo clear apd manifeft,
as there can be no defence of it. * Secondly, the court ought to
be in ftead of councell for the prifoner, to fee that nothing be urged
againft him contrary to law and right ; nay, any learned man that
3 préfent may inform the court for the benefit of the prifoner, of
any thing that may make the proceedings erroneous.  And herein
there is no diverfity between the peer and another fubjeét. - And
to the end that the triallmay be the more indifferent, fecing that the
fafety of the prifoner confifieth in the indifferency of the court,
the judges ought not to deliver their opinions before-hand of any

. eriminall cafe, that may come before them judicially. And we
reade, that'in the cafe of Humfrey Stafford that arch-traytor, Huf-
fey chief juftice, befougit king Henry the feventh, that he would
not defire to know their opinions before-hand “for Humfrey Staf-
ford, for they thought it thould come before them in the Kings bench
judicially, and then they would do that which of right they ought:
and the king accepted of it. And therefore the judges ought not
to deliver their opinions before-hand upon a cafe put, and proofs
urged of one fide in abfence of the party accufed: efpetially in
cafes of high nature, and which deferve {o fatall and extreme pu-
nifhment.  For how ean they be indiffggent, who have delivered
their opinions before-hand without hearing of the party, when a
fmall addition, or {wbftraion may alter the cafe: And how doth
it ftand with their oath, who are {worn, That they fhould well
and lawfully ferve our lord the king and his people in the officeof a
juftice? and they fhould do equall law, and execntion of right to

- all his fubjefts, &c. See more of this matter in the 13 feftion
here following, _

12. There be alwayes either all, or (ome of the judges ever atten-

' L ' dant
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dant ypon the high fteward, and fit at the feet of the peers, or
about a table in the middeft, or in fome other convenient place.
13. After all the evidenge given for the king, and the prifoners
anfwers, and proofs at large, and with patience heard ; then is the
prifoner withdrawn from the bar to fome private place under the

-cuftody of the lieutenant, &c¢. And after that he is withdrawn, the

loxds that are tryers of the prifoner go to fome place to copfider of
their evidence: and if upon debate thereof, they fhould doybt of
any matter, and thereupon {end to the high fteward, to have confer-
ence with the judges, or with the high fteward, they ought to have
no conference, either with the judges or the high freward, but
openly in court, and in the prefence, and hearinﬁ of the prifoner;
ga it was refolved by all the juflices of England in the reign of
king H. 8. in'the cafs of the lord Dacres of the North. And thig

" was a juft refolution; for when the lerds fiould put a cafe, and

afk advice thereupon, the prifoner ought by law to be prefent, tg
fee thur the cafe or queflion be rightly put: and therefore that no-
thing be done in his abfence, untill they be agreed on their ver-
di¢t.  Hereupon it followeth, that if the peers of the realm, who
are intended to be ndifferent, can have no conference with the
judges, or with the high fleward in open pourt in the abfence of
the prifoner; & fortiore, the king’s learned counfell thould not in
the abfence of the party acculed, upon any cafe put, or matter
fhewed by them, privately preoccupate the opinion of the judges:
and upon lo juit a refolution the cafe fucceeded will, for the peers
found the lord Dacres not guilty.

14. A noble man cannot waive his triall by his peers, and put
himfelfe upon the triall of the coungry, that is, of  twelve
freeholders : for the flatute of Magna Carta is, that he muft
be tried g pares, And fo it was rcl%lve,d in the Jord Dacres cafe,
44 fupra, '

15. * The peers ought to continue together (as juries in cafe of
pther fubjets ought to do) until they be agreed of their verdi&t :
and_when they are agreed, they all cone again ipto the court, and
take their places, and rhen the lord high fteward publicly in open
court, beginning with the puifue lord, (who in the cafe of the
lord Dacre was the lord Mordant,) faid unto him ; My lord Mor.
dant, is William lord Dacre guilty of the treafons, whercof he
hatl been indicted or arraigned, or of any ofthem ? And the lord
ftanding up faid, Not guilty ; and {fo upward of all the ether lords
Leviatim: who all gave the Tame verdift 1 In which cafe the entry
18, fuger gue B Comes E. 8T cevperi omtedidli pares inflanter fuper
Ldelivatibus €F legeantils difla doniine regi Aebitis, por prafatum fene-
Jeallum b infeviort pare wiy ad fupremwmn feparatim publice examinatf
dicant guied B dominus Dacre non'eft culp. 15y, .

16.~The peers give their verdidin the abfence of the prifoner,
and then is the prifoner brought to thie bar again: and then doth
the iord fteward acquaint the prifongr with the verdiét of his peers,
and %ivc judgement accordingly, either of condemnation or ac-

. Butatis not foin the cafe of another fubjeft: for there
the verdidt is given in his prefence. =

17, Every leyd of parliament, and that hath volce in parlia.
ment, add called thereunto by the king's writ, {hall not be tried by
Lis peers, but only fuch as {t there ratione mobilitatis, as dukes,

. . v g T - .o . BT . . .- - Flarq-uliﬂ‘cgl
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imarquiffes, countes, vifcounts or barons, and not fuch a5 are

lords of parliament, ratione Sareniarum, guas fonent in fure ecclefize, by

reafon of their baronies which they hold in the right of the church,

as arch-bithops, and bithops, and in time paft fome abbots and

Eriors, but they fhall be tried by the countrey, that is, by frec-
olders, for that they are ot of the degree of nobility:

18. * No noble man fhall be tried by his peers, but only at the
fuit of the king upon an indi&tment of high treafon, or mifprifion
of the fame, petit treafon, murder, or other felony, or mifprifion
of the fame. But in cafe of a premunire or the like, though it
be at the foit of the king, he fhall not be tried by his peers, but
by frecholders. And fo in an appeale at the fuit of the party for

Eetit treafon, murder, robbery, or other felony, he fhall be tryed
- by frecholders. See more hereof in the fecond part'of the Infiis
tutes, Magna Carta, cap. 29. .

19. ¥ And albeit a man be noble, and yet no lord of the par-
Lament of this realm, {as if he be a nobleman of Scotland, or of
Ireland, of France, &c.) he fhall be tried by knights, efquires,
or others of the commons. And fo it is of the fonne of a duke,
marquiffe, earle, &c. he is nable, and called lord : and vet becaufe
he is no lord of parbiament, he fhall be tried as one under the de-
gree of a peer, and lord of parliament.

20. No peer of the realm, or any cther (ubjeét fhall be «on-
vifted by verdi€t, but the faid offences muft be found by above
four and twenty, viz. by twelve, or above, at his indiftment, or
‘by twelve peers, or aboye, if he be noble, and by twelve, and not
above, if hg be under the degree of nobility.

21. A peer of the realme being indifted of treafan, or felony,
or of mif[l:riﬁon, as is aforefaid, and duly tranfmitred to the lords,
may be amaigned thereof in the upper houfe of parliament, as
frequently in parliament rolls it doih appeare: but then there muft
be appoinied a fteward of Hugland, wEo fhall put him te aofwer:
and if he plead not guilty, he fhall be tricd per pares fuor, and then
the lords l{;iritual muit withdraw, and make their proxies: but no
appeal of treafen can be in parliament, ® but is oufted by the
ftatute of t. H. 4. cap. 14.

22. P And as the beginning (viz. the finding of the indictment
by freeholders) is equall to them both: fo the moft extreme and
heavy judgement, if they be found guilty, is equal to both, &c.
which you may reade in the firft part of ghe Inftitutes, Sect.
147

g;. ¢ And though the commiffion of the lord fteward be only
in thefe latter times fhac wire, vet may the fame be adjourned, as
other commiffioners kae vice may. And fo it was holden in the
Iord Dacres cafe. And fo it was done by the fteward of Eng-
land in the cafe of R. earle of S. and of F. his wife, who ad-
Jjourned his commitfion until the'next day.

24. If execution be not done according to the judgement, then
the high fleward in the cife of a peer of the realm, or the court
br commiffioriers in cafe of another {ubjeft, may by their precepts
under their feales command execution to be done according 1o the
judgement: but in cafe of high treafon, if all the reft of the judge-
ment (faving the bel.eading, which is part of the judgement) be
pardoned, this ought to be under the great fcale of England,
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2¢, And when the fervice is performed, then is an oyes made
for the diffolving of the commmffion; and then is the white rod,
which hath been borne and holden before the fieward, by him taken
in both his hands, and broken over his head. . '

Lafily, the indiments together with the record of the arraign.
ment, triall, and judgement, fhall be delivered jnto the king’s bench,

Hithérto we have fpoken when a noble man doth appear, and
plead not guilty, and put himfelf vpon his peers: Now let us fee
what fhall be had agzin{t him when be is indited and appears not,
and cannot be taken : and generally he fhall be outlawed, per judi-
cinm corronatorum.  But how doth that ftand with Magna Charta,
nee fuper eum ithimtus, mec fuper eum mittemur, aifi per legale judicivm
parivm fuoum # That is to be intended, when he appears and -
pleads not guilty, and puts himfelf upon his peers: but when he
abfents himfelf, and will not yeild himfelf to the due tryall of his
peers, then he fhall be outlawed per judicium coronatorunt, or elle he
fhould tzke advantage of his own contumacy, and flyving flom
Jjudgement. ¢ For proces to be awarded upon the inditment or ap-
peal of treafon, felany, or trefpafs, either againfta nobleman or any
other, fee the ftatute of 6 H. 6. and 8 H. &. and if thcr}:roccs and
arder prefcribed by thofe ftatutes e not puriued, the outlawry may
be reverfed by wnit of error, which writ ought te be granted to
him ex merite fuffitice, as it was adjudged in Ninian Menvils cafe:
and thofe ftatutes doe extend as well to the kings bench, as to
other courts having by commiffion power to hear and determine
the fame, and very few outlawries of treafon or felony, are of
force and validity in Jaw, for that thefe 28ts are not purfued,

And thefe aéts are well expounded by our * boeks, and therefore
they fhall not need to be recited at larze.  ‘This is neceffary 16 be
added, that the opinien of Stanf, Pi. Cor, 182, L. upon the flatute
of 33 H. 8. c. 20.1s, where the attainder is not erroncous, bot
lawfull by the courfe of the law r and fo it was refolved, Tr. 28
Eliz. and therenpon ® the ftatute of 28 Eliz, ¢z, 2, was made,
that no artainder that then was for any high treafon fhould be re-
verfed for error where the party was executed. But that aét ex-
tendeth only to attainders before-that aét, and where the party at-
tainted fuffered pains of death, as hath been faid.

But aclmitting, the proces be awarded according te thefe fratutes,
and the truth is, that the party indicted of high treafon (be he
noble or other) atthe time of the outlawry pronounced,is out of the
realm, &c. whether mav he avoid the fame by writ of error? The
anfwer is, that he might have avoided the fame by writ of error at the
common law ¢ but now in cafe of high treafon be is barred of his
writ of error by the ftatutes of 26 H. 8. and ¢ E. 6. which flatutes.
dre expounded to extend generally to all treafons, but thofe
ftatutes extend not to any other offzrice than high treafon only,
and therefore all other offences remain as they did at the common
Iaw for that point.

Now for that all indiftments for any offence whatfoever, as well
of noblemen, as of anv under the degree of nobility, ought by
the comman law of the realm to be by perfens duly rerurned,
and by * lawfull liege people, indifferent as they ftand unfworn,
and without any denomination of any; a good and profitable law

wis
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* was made i that behalf at the parliament holden 11 H. 4. in
thefe words. Jiem becaufe that now of late * inquefts were taken
at Weftm® of perfons named to the ¥ juftices, without due return of
the fherif, of which perfons fome were ® outlawed befare the faid
juftices of record, and fomne fled to fanétuary for treafon, and fome
for felony, there to have refuge; by whom as well inany offenders
were indicted, as other lawfull liege people of our lord the king,
not guilty by conf] iracy, abetment, and falfe imagination of other
perfons for their {peciall advantage and fingular lucre, againft the
courfe of the common law ufed and accuitoined Lofore this ame,
Qur faid lord the king for the greater eale and quietnellt of his
people, will and granteth, that the fanie indiftinent {o made, with
all the dependance thereof be 4 revoked, adnulled, void, and hoal-
den for none for ever, And that from henceforth no indidtment
be made by any fuch perfons, but by enquett of the king’s law-
ful * liege people, in the manuer, as was uled in the time of his
noble progenitors, returned by the therifs, or baylifs of franchifes,
without any fdenomination .to the fherifs, or baylifs of franchifes
before made by any perfun of the names, which t;y him fhould
be impanelled, except it be by the officers of the faid fherifs or
baylifs of franchifes {worn and known to make the fame, 8 and
other officers to whom it pertaineth to make the fame accerding
to the law of England. And if any indidtment be made here-
after in any point to the contrary, that the fame indi¢tment be alio
void, revoked, and for ever holden for none.

The bady of this aft confifteth upon two diftinét purviens or
branches, the one to remedy a mifchief paft, the other to provide
for the time to come. The firft branch confifteth of a preamble,
and a purvien: and the preamble containeth thefe eight parts. Firft,
it fieweth divers inquetts had been taken at Weftmintter by per-
fons named to the juttices. Secondly, without duc return of the
fherif, Thirdly, of which fome were outlawed before the {uid
juitices of record. Fourthly, {fome fled to fanftuary for tresfon,
and fome for felony. Fifthly, by whom many offenders were in-
dicted. Sixthly, fgme not guilty,  Seveuthly, by confpiracy, &c.
Eighthly, that all this was againft the courfe of the commeon luw.
By the body of the adl, it is enaéted, that the fame indi€ment, with

-all the dependance thereof, be revoked, and made void. Then
followeth the fecond branch or purvien for the time to come, and
this purvien confifteth of divers parts: Firft, in deferibing by
what perfons indi€tments ought to be found, and therein 1. pri.
wativé, that is, not by any {uch perfons, baving reference to the
preamble, which perfons we have before particularly diftinguithed.
2. Pyfitivé, that all indi€tments muft be found by perfons of thefe
qualities, 1. They muft be the kings lawfull liege people, 2. Re-
turned by fherifs, or baylifs of franchifes, and other vfficers to
whom it pertaineth, 3. Without any _denomination to the therifs,
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baylifs, or other officerss and this purviénisin affirmance, and dé.

ctlaratory of the commoan law,

The {econd part of the purvien is introdultory of a new law, viz.
that if any indictment be made hereafter in any polnt to the con~
trary, that the fame indictment be void, revoked, and holden for

“none,  Wherein thele two things are to be obferved ¢ 1. That this
is a generall law, and extendeth to all inditments for any crime, de-
Dga fault,
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fault, or offence whatfoever: for the words be Pf any inditment ]
generally without naming of any court, or before whom. 2. If
the indiftment be found by any perfons that are outlawed, or not
the kings lawfull liege people, or not lawfully returned, or deno-

‘minated ‘by_qg?g, viz. by all or any of thefe, that then the indict-
“ment is void, for

the words be, [if any indiétment be made here-
after in any point to the contrary, &c.] Upon this ftatute in the
cafe of Robert Scarlet before the juftices of aflize at Bury in the
county of Suffolk, in fommer vacation, to Ja. R. thefe points
were refolved and adjudged: Firft, where at the feflions of the
peace holden at qudbrigge in the faid county of Suffolk, Rebert
Scarlet by confederacy between him and the clerk, that was to read
the pannell of the grand jugv returned by the therif, (whereof he

the fherif to have returned him) that
the cletk fhould read him as one of the pannell, which was done
accordingly, and he fworn, It was refolved and adjudged that
this cafe was within the ftawute, for that he was not returned by
the fherif. Secondly, that where the reft of the great inguett
giving faith to him indi¢ted feventeen haneft and good men upon
divers penall ftatutes, which was done by the faig Hobert Scarlet
malicioufly. It was refolved and adjudged, that albeit he * alone
was fworn without the return of the thenf, and all the reft duly re-
turned, vet this cafe was within this ftatute, and all the indict-
ments found by him and the reft werz void by this ftatute: for
hereby it appeared whzt mifchisf fuch a one might dee.  Thirdly,
that Robert Scarlet upen this cafe had offended againft the faid
2, and might be indifted thereupon : and accardingly he was up-
on {uflicient proof of the fa&t, as aforefaid, indi&ccf’upon the faid

. aét, and pleaded not guilty, and was found guilty. Fourthly, that
“this act extended not only to indi@tments of treafon and felony,
“but of all other offences and defaults whatfoever, according to the

generality of the words.  Fifthly, confideration was had of the act
of 3 H. 8. cap. 12. and refolved clearly that this fiatute had not al-
tered the act of 11 H, 4. in any thing concerning the offence. of
Scarlet, as upon that, which fhall be faid of the aét of 3 H. 8. fhall
appear, And upon hearing of councell learned what they could fay
in arreft of judgement, at lalt judgement was given, that he fhould
be fined and imprifoned, and orﬁcred by the couft that no proces
fhould gae out upon the faid indictments found by the faid great
inquctt, whercof Scarlet was one.

But potwithftandimg this good law, through the fubtilty, and'un-

“true demeanor of fherifs, and their minifters, Ereat extortions and

-oppreffions be and have been committed and

one to many of the

‘kings fubjefts by means of returning at feflions holden within

- counties and fhires for the body of the thire, the names of fuch

perfons as for the fingular advantage, &c. of the faid fherifs and
their minifters, will be wilfullxforfworn and perjured by the fi-

- pifter labour of the faid therifs and their minifiers, by reafon where-

of many fubftantial perfons, the king's true {ubjets have been

‘wrongfully indifted of murders, felonies, and mitdemeanours: and
- fometime by labour of the faid flierifs and their miniflers, divers

great felonies and nwirders have been concealed, &c, For remedy
of which mifchiefs it is enadted by the faid flatute of 3 H. 8.

- cap. 13, ‘That the juftices of gaol delivery, or juftices of peace,

whereof
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whereof one to be of the quorum, in their open feffions may re-
form the panell returned by the fherif to inquire for the king, by
putting to and taking out the names of the perfons fo impanelled
by the difcretion of the faid juftices, £.c. and that the fherif fhall
return the panells fo reformed, This aft extends only to jnftices
of gaol delivery, and of the peace: the body ot the aé for offences
is generalland evidenr, #idz 1: H, 7. CaAp. 24.

"Nota Leftor, that the aforefzid parlisment of 11 H. 4. begun in
quindena Hillarii, anno 11 H. 4. and the fame tearm, viz. Hil. 11 H,
4. fo, 41. it was according to the faid aét of 11 H, 4. refolved by
Gafcoign chief juftice, and all the reft of the juftices, that an in-
dictment of felony found by an inqueft before ¢ H, 4. whereof one
was outlawed of !{lony, and another wus acquitted by the generall

don, [o as they were not predi et legales homines 1o enquire as the
E:rv willeth, and after the party had pleaded not guilty to the felony,
it was awarded, that all the indictments by them found, were ad-
nulled and made void. Herewith agreeth Stanford in his pleas of
the crown, fo, 84, and 88, Vide F, tit, Indi@tment 2y. and Co-
ron, 89. and Brook rit. Indiftment 2, Note the a& faith, thar
they were ocutlawed before themfelves, fo as the court may take
knowledge thereof of themitlves, or of a0y other, as amicus curig ;
but the fafelt way for the party indiced is to plead, upon his ar-
raignment, the fpeciall matter given unto him by the flatute of
1t H. 4. for the overthrow of the indidtment, with Tuch averments,
as by law are required, (a%recable to the opinion of the Lord
Brook. 'Ubi fupra.} and to plead over to the felony, and to require
councell learned for the pleading thereof; which ought to be granted,
and 2lfo to require a copy of fo much of the inditment, as fhall
be neceilry for the framing of his plea, which alfo ought to be
grinted.  And toefe laws made for indifferency of indidters, ought
10 be confirued favourably, for that the indiftment is commonl
found in the abience of the party, and yet it is the foundation of al]
the reft bf the proceeding.

To draw to an end concernin tryals: it is regularly true, that
by the common law the tryall thall be in the county, where the
indidtment is taken: and by the aforefaid a& of 35 H. 8. treafons
and mifjrifions of treafons committed or done out of the realm, &c.

.fhall be enquired of, heard, and determined before the juflices of
the king's bench, &c. Now the cafe fe] out upon this flatute 1o
be thus: * one was indicted before the juflices of the kings bench,
at the tearm holden at Hertford, by o juty of the county of Hertford,
for divers high treafons committed ovt of this realin, and after the
tearm was adjourned to Weftm, in the county of Midd, The
quettion was, by which of the counties the party indicted fhould he
tried: and it was refolved, that he fliould be tried by men of that
county where the indi€tment was taken. But otherwife j¢ is upon
the ftatute of ¢ EL ca. 1. the cafe being;that Horn bithop of Winch,
tendred to Edmond Bonner lage bithop of London, in the connty
of Surrey, within his dioces the oath of [upremacy according to
-the aét 1 Eliz. which Bonner refufed, and this was certifjed by the
bithop of Winch. into the kings bench, then fitting at Weit.
_minfler in the county of Midd, Now, by the ftatute of § EI. he
that refufeth the oath is to be indicted of a premunire by a jury of
'Midd. as a jury of that county might doe for any offerice done in
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that county, and extendeth enly to the indiftment, where the -

words of the aét of 3¢ H. 8. be, [(lial he enquired of, heard, and

determined, ] the queftion upon the ftatute of § Eliz, was, if Bonner

. fhould appear and plead not guilty, by what county. he fhould be

tried, w by 4 jury of Midd. where the indi@ment was, or by

a jury of Surrey, where the offence was committed; and pefolved

that he fhould be tried by a jury of Surrey : for the ftatute of § El,

extendeth to the indi@ment only, and leaveth the triall to the come

_ mon law, which appointeth the tryall to be, where the offence is

committed, and fo a manifeft diverfity between the two cales: for

Bradt. lib. 3. regularly by the common law in all pleas of the crown, debet quis
fo. 154, b Juri fubjacere, whi deliquit,

Vincls quiferfity, It is now neceffary to be known, how prifoners {to {peak once

didicit fusgurrers for all) committed for treafon, or any other offence pught to be

I’;","fféi"m 3. fo demeaned in prifon. DBracton faith, folens prazfides in carcere con-
105, a, T vinends: damnare, wt fu wincalis contineantury fed hujufmodi inter didla

Stinford78.  fimt & lege, quia carcer ad eotinendor, non ad paniendes haberi debeat &
Bract. 3. . And in another place he fuith, Cum axtem taliter captus coram Juffic.
137. Note Shaee o2 producendus, produci mom: debet ligatis manibus, [ quamvis inter-
kells about the 7 N . . A s
Sect aught not to 2% gofans compeder propter exvafionis _per:cuiam,) et hoe ideo, ne videatur
be, but for fear c02¢THS ad aliguam purgativeem Jufeipiendam.
of efcape, » If felons come in judgement te anfwer, &c. they thalt be out
Mimror,¢.2.  of irons, and all manner of bonds, fo that their pain fhali not take
S8 .. . away- any mannet of reafon, nor them conftraim to anfwer, but at
fo. 14. their free will, ® And in another place be faith, and of prifoners
Cap.11.fo.17. We willthat none fhall be put in jrons, but thofe +, which fhall be -
W.32. <. t.afier taken for felony, or trefpafsin parks or vivaries, or which be found
Judgement, in arerages upon account, and we defend- that otherwife they fhall
i‘:: ¥ ';-‘; 4 not be punifhied nor tormented. € Qwmes sutemr attackiabiles leet
24 H. $. Dier.. vicecomiti ixe prifona cuflodire, EFc. non tamen ad puniend’, fid ad cufte-
244. i diend'y €, & 1t is'an abufe that prifoners be charged with irons,
PL Com. 360.4. or put to any pain before they be attainted.
2-5 leta lic 2. €& ® Quidam Jacerdos arrantatus de Sehuia pofuit fe Super patriam, &
4 Mirrarc.g. §.1. S ad barram in ferzris, Jed per. praceprum juflic. Kberatur & forvis,
98 | 2. cor. ‘And there is no difference in law, as to a prieft and a lay man, as
432, 1o irons.
¥Tr 7 E. 3.c0- ¥ Prefentat guod ubi quidam Rober tus Bayhens de Favefby captus fuir, -
ranerge ROt o9 iy orifona caflri Lincoln detentus pro quodam debito flatut. mereatorit
in cuflodia Tho., Boteler conffabularii cajivide Lincoln ibi preed. T le
t+{35] Boteler pofuit ipfum Robertum in prefunds gaole inter lenaier in wili pri-
$1E 5.0 Sowa contra * forman flatut, Lde, et eodem profande detinuity quattfgue
Sdew Robertus fecit finem curs eo de 40 5. quos ei foloit per extor-
ﬁwrem.
So as hereby it appeareth, that where the law requireth that a
prifoner fhould be keptin frive O aréla cuffodia, yet that that muft

be without pain or torment to the priloner.

Tartuves, the Hereupon two queitions do avide, when and by whom the rack
racle, &e. or brake in the Tower was brought in.

M€ Par To the fift, John Holland earl of Huntingdon, was by king
26 1. 6. 1. 6. created duks of Exeicr, and anno 26 H. 6. the king granted

to him the ofice of the conftableihip of the Tower: he and Wil
\liam de la Pools duke of Sufolk, and others, intended to have
brought in the civill lawes, For a beginning whereof, the duke of

[ Exeter being conftable of the Tower firft brought into the Towler
the

Rat, Parl.
23 Hod.ru, 30
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the fagk or brake allowed in many cafes by the civil law: and
thereupon the rack is called the duke of Exeter's danghter, becaufe
he firft brought it thither.

" Te the fecond upon this occafion, Sir John Fortefcue chiefe
inftice of England, wrote his book in commendation of the lawes
of England, and therein preferreth the fame for the government of
this countrey before the civill law; and particularly that all tortures
and torments of parties accufed were direily againft the common
lawes of England, and thewed the inconvenience thereof by fear-
full example, to whom I refer you being worthy your reading, 8o
as there is no law to warrant tortures iy this land, nor can they be
Jultified by any prefcriFtion being fo lately brought in.

And the poet in defcribing the wniquity of Radamanthus, that
cruell judge of hell, faith,

Caftigatque, auditque dolos, fubigitque fateri.

Firft, he punithed before he heard, and when be had heard his
deniall, he compelled the party accufed by torture to confefle ir,
But far atherwifa doth Almighty God proceed oquam rews diffamarys
A 1. Pocat, 2, Interrogar, 5. Fudicar. To conclude this point, it
ts againft Magna Carta, cap, 29.  Nullus liber homo, €5, aligus mads
defiruatur, nec fuper eum ibims,” nec Super eum mittemus, wiff per legale
Judicium parium fuorum, aut per legem terra,  And accordingly all
the faid ancient authors are againft any paine, or torment to be ut
or inflited uppn the prifoner before attainder, nor after attajn er,
but accarding 1o the judgement. And there is no one opinion in
our books, or judiciall Tecord (that we have feen and remember)
for the maintenance of tortures or torments, &c, _

And now, to conclude this chapter of treafon, It appeareth in
the holy feripture, that lraytors never profpered, what good foever
they pretended, but were moft {everely and exemplarily punifhed
As * Corah, Dathan, and Abiram, by miracle : (irapea ot terva ful
pedibus eorum, et aperiens os Srum deverguir #los, €000 Athalia the
daughrer of Amri, imerfesta tff gladia. © Bagatha and Thara againft
Afluerus, aptenfur off wlergs eorwm in patibula,
David. § ufpenfus in arbre, e Toeab infixit tres bunceas i corde cfus,
= Achitophel with Abfolon againft David. Sufpendis interiis, he
hanged himfelfe. f Abiathar the traiterous hish prieft againit So.
Yomon.  biathar facerdoti divis rexy e B gquidem vir moriis €5,
Sed lbadie t¢ won interficiam, Coe. E Yiecit ergo Solamon Abiathar, ut non
&fer facerdes. T Shemei againft David, " gladio interfetus, ® Zimri
againft Ela, who burnt hinifelfe, & Thevdas (' gui cccifis ef, et ¢ira
citer 400 gui credebant o, difperfi funt et redalti ad
Judas Galilews, jpf peiily ef omnes qustguor confenferunt ef, difberfe
Junt.  Lafily, ¥ Judas Icariot, Secundum women. gius vir opei fonis, the
traytor of travtors. Er [ ga;}z’gm pcﬂd;‘; agrum de mercedr ini.
gm'n:n'.r Jues & fufsenfus crepuis medisy, ewliffula funt omnia vifeera
£FHS.

7 Perufe aver all our books, records, and hiftories,
finde a principle in law, arule

Cap. 2.

and you fhall
in reafon, and a trial iy experience,
that treafon doth ever produce fatal and final deftruétion to the of.
fender, and never attuineth to the defired end, (two incidents infe-
parable thereunto.) * And therefore let all men abandon it, as the
moft poifonous bait of the devill o tell, and follow the precept in

holy
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holy feripture, Fear God, honour the king, and have no company
with the fedicious.’

See more of treafon in the next chapter of Mifprifion, &c. andin
Principall and Acceffory, in the title of Judgement and Execution :
and the chapter of Minemachia, Single €ombat, &c. the refidue
of this aét of 25 E. 3.

C AP IIL

OF MISPRISION OF TREASON.

ISPRISIO commeth of the French word mefpris which pro~
“perly fignifieth negleé or contempt: for [es] in compoti-
tion in the Fren_c?l fignifieth mal as mis doth in the Englith
tongue : a5 mifchance, for an ill-chance, and {0 mefprife is il ap-
prehended or known, In legall underftanding it fignifieth, when
one knoweth of any treafon or felony, and concealeth it, this is
mifprifion, fo callcdt becaule the knowledge of it isan ill know-
Jedge to him, in refpeét of the fevere puni{%mcnt for not revealing
of it : for in cafe of mifprifion of high treafon he isto be imprifoned
during his life, to forfeit ail his goods, debts, and duties for ever,
and the profits of his lands during his life: and in cafe of felony,
to be fined and imprifoned. And in this fenfe doth the faid {ta-
tute of 1 & 3 Ph. and Mar. fpeak, when it faith, Be it declared, and
enadted, by the authority aforefaid, that concealement or keepin%
fecret of any high treafon be deemed and taken only mifprifon o
treafon, and the offenders therein to forfeit and {uffer, as in cafes
of mifprifion of treafon hath heretofore been wfed. * But by the
common law concealment of High treafon was treafon, as it appear-
eth in the cafe of the lord Scrope, an. 3 H. 5. and by Braton,
lib. 3. fo, 118, b, and t1g 2.

« Tt is mifprifion of high treafon, for forging of money, which
neither is the money of this realine of England, nor cutrant within
the fame.

® Mifprifion of high treafon in concealing of a bull, &c. Sec

the ftarute.

« It is faidin 2 R. 3. that every treafon or felony includethin it
a mifprifion of treafon or feony. Therefore if any man knoweth
of any high treafon, he ought with as much fpeed as conveniently
he may to reveale the fame to the king, or fome of his privie coun~
cell, or any other magiftrate. And mifprifion in 2 large fenfe is
taken for many great offences which are neither treafon nor felony,
whereof we fhall {peak more Hereafter, being in this place reftrained
to mifprifion of treafon.

See John Coniers cafe, Dier 296, That the receiving of one
that hath counterfeited the king’s coine, and comforting of him
knowing him to have counterfeited the king’s coine, is but mifs
prifion.

See more of Mifprifion of Treafon in the chapters of High Trea-
fon, and of Principall and Acceffory. CAP



Cap. 4.  Compafling to kill the King, &c.

CAP. IV.

Felony by compafiing or confpiring to kill the
King, or any Lord, or other of the King's
Counfell.

N EXT hereunto we have thought good to {peak of the ftatute of
3 H. 7. the letter of which law enfueth,

Tiem, FORASM UCH as by quarrels made to fuch as
have been in great authority, office, and of counfell

with kings of this realme, hath enfued the deftruction of kings,
and the undoing of this realme; fo as it hath appeared evi-
dently, when compaffing of the death of fuch as were of the
kingstrue fubjets was had, thedeftruétion of the prince wasima-
gined thereby: and for the moft part it hath growne, and been
occzlioned by envie, and malice of the kings own houfhold-
fervants ; as now of late fuch a thing was likely to have en-
fued: * and for (o much as by the law of this land, if adtuall
deeds be not had, there is no remedy for fuch falfe compaf.
fings, imaginations, and confederacies had againit any lord, or
any of the kings counfeli, or any of the kings great officers in his
houfhald, as ffeward, treafurer,and comptroller: and fo great in-
conveniencies might enfue, if fuch ungodly demeaning thould
not be firaitly punithed before that altuall deed were done.
Therefore it is ordained by the king, the lords fpirituall and tem-
porall, and the commons of the fuid parliament affembled, and
by authority of the fame, That from hence forward, the
fleward, treafurer, and comptroller of the kings houfe for the
time being, ar cne of them, have full authority and power to
enquire by twelve fad imen, and difcreet perfons of the chequer
roll of the kings honourable houthold, if any fervant admitted
to be his fervant fworne, and his name put into the chequer roll
o his houthold, whatfoever he be, ferving in any manner, of-
fice, or foome, reputed, had and taken, under the flate of a
ord, make any' confederacies, compaflings, confpiracies, or
maginations with any perfon or perfons, to deffroy or murder
he king, or any lord of this realme, or any other perfon fwarne
o the kings counfell; fteward, treafurer;or comptroller of the
tings houfe ; that if it be found before the fzid freward for the

ime being, by the faid twelve fad men, that any fuch of the

zings fervants as is abovefaid, hath confederated, compafled,

‘onipired, or imagined, as is abovefaid, that he fo found b

hat inquiry, be put thereupon to anfwer. And the ﬁeward‘:

reafurer, and comptroller, or two of them have power to de-

o ; - - " terming
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termine the fame matter according to the Jaw. And if he put
him in triall, that then it be tried by other twelve fad men of
the fame houfhold: and that fuch mifdoers have no challenge,
but for malice.  And if fuch mifloers be found guilty by con-
feffion, or otherwift, that the faid offence be judged felony, and
they to have judgement and execution as felons attainted ought
to have by the common law,

'This 2t divideth itfelf into two generall parts, viz, the preamble,
and the body of the alt.  In the preamble three things are to be
obferved, )

1. That by quarrcls made to fuch, as arcin great authority, of-
fice, and of counfell with the kings of the realm, have enfued the
deftruétion cf the kings, and the undoing of the realm, as in the
records of parlianient, and hiftories of king E.2, R. 2. king H, 6,
&c. you may read.  And as king William Rufus was flain in the
new foreft by the glance of an arrow, fo the overthrow of the king,
&:c. hath followed by glances, and confequents, when the tow of
deflrution hath been ai:ired at the overthrow of thofe, who were in
great duthority neer abeut, and dear to the king, not daring in di-
re& mammer to aim at the king himfelf. Fherefore, the firlt con-
clufion’is, that when the compaffing of the death of {uch, as were
of the king’s true fubjets was had, the deltruétion of the prince was
imagined thereby.

2. That for tle moft party it hath grown by envy and malice by
the king’s gwn lLioufhicld fervants: and the reafon thereof is, for
that they being of the kings houfhold, have greater and readier
means either by uight, or by day to deftroy fuch as be of great au-
thority, and neer about the king: and fuch an attempt and cons
fpiracy was before this parliament made by fome of this kings houf-
hold fervants, and great mifchief was like thereupon to have en-
fbed, which wasthe caufe of the making of this at,

3. The conclufion of the preamble is, that by the law of the
land, if aftual! deeds be not had, there is no remedy for fuch falfe
compaffings, &c. Thisis a true declaration: for the bare confpi-
racy of the death of any lord or other of the king’s councell, or of
the {teward, treaturer, or comptroller, unlefle they had been flain
indeed, was no felony before thisa&, and fo refolved upon the con-
tempt and cenipiracy aforafaid.

I the bedy of this at, (ix things are enafed. Firlt, thar the
offender muft have three qualities, 1. He mult be the kings fer-
vant {fworn. 2, His name muft be put in the cheque roll of the
kings houlhold. 3. He muft be under the ftateof a lord: and if
he confpire with any other, that is not of the kings houthold, yet
jo the confpiracy within this a&, put he of the king's houthold i
only the fe?on within the purvied of this ftatute, as 1t appeareth by
the words of the {tatute,

* Secondly, againft what perfons the offence made felony by this
alt is to be committed : and in number they be four. 1. To
deftroy or murder the king. By thisaét it cxprcély appeareth by the
judgement of the whole parliament, that befides the confederacy,
compafling, confpiracy, or imagination, there muft be fome other
overt aét or deed tending therewinrto, to make it treafon within the
ftatute of 2¢ E. 3. Andtherefore the barc confederacy, compafling,

T conlplacy,
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confpiracy, or imaginations by words only, is made felony by
this aét.  But if the conipirators doe provide any weapon, or
other thing, to accomplith their devilith intent; this and the like
- isan overt 2 to make it treafon, . Any lord of this realme
being fworn of the kings councell: for by the purvien of this
act, he muft be alfo of the kingd councell: this iy underftood of
the kings privy councell, and fo thronghout the adt, 3. Auny
other of the kings councel} {that is, the Kings privy councell) be-
ing under the gegree of a lord. 4. The %teward, treafurer, and
comptroller of the kings houfhold, being great officers, though
they be not of the king’s councell. :

‘Thirdly, :he third generall part exprefleth the perfons to whom
power is given to enquire and determine this felony. The fteward,
treafurer, and comptroller, or any one of them may enquire. And
they or two of them have powar Ly this aét to hear and determincthe
fame : and though the words be for the inquiry, that they three,
or any of them, &c. yet an indi®ment taken before two of them
is good, becaufe it is for advancement of juftice.  And this adt is
in nature of a conmiffion to them, for other commiffion they need
not to-have : and this you niay fee in divers other afts of parlia-
ment of like nature, " I any the houfhold fervanes confpire the
death of the fleward, treafurer, and comgtroller, yet by force of
this act they are judges of the caufe, and none other can be, and
in that cafe, they will affift themfelves for tireir direction, with
fome graveand learned men in the laws. Butif the death of any one
of them be compaffed, then it is more convenient that it be heard
and determined before the other two.

Fourthly, the fourth part fetteth forth, firft, how the inquiry,
and after, the trial fhall be made, that is, that the inqutiry muft be
made by twelve fad men and difcreet petfons of the cheque roll of
the kings houthold: and when the offender hath pleaded not
guilty, the trvall fhall be by the like perfons, And here though
this adt limiteth the inquiry'to be by twelve, yet if it be inguired
of by more than twelve, the prefentment js good, but the tryall
muft be hy twelve only.

Fifthly, no challenge fhall be made, but for malice,

Sixthly, by the context of the whole act, the confpiracy, that
is to be heard and determined by this a&, muit be Plotted to be
done within the kings houthold.

The offender agamil this flacute fhall have the benefit of his
clergy: for whenloever Telony is made by any ftatute, and the
benefit of clergy is not exprelsly taken away, the offender fhall
have his clergy. '

See the ftature of 3 & 4 E. 6. whereby amongft other things in
fome cafe jt was high treafon, and in fome cafe felony, 10 in-
end, or goe about to kill, or imprifon amy of the kings privy
ouncell, &c. from which felonv, the benefit of fan&uarv, and
lergy was taken away : but thefe treafons and felonies are répealed
¥ the flature of 1 Mar,
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CAP. V.
"OF HERESIE

CO NCERNIN G herefie five things fall into confideration,
Firlt, who be the judges of liereiir. Secondly, what fhall be -
adjudged herefie. Thirdly, what is the judgement upon 2

man convidted of herefie.  Fourthly, what the law alloweth tim to’

fave his life. Fifth}y. what he fhall forfeit by judgement againft him.

® Dt L fo.  Touching the irft, an hererique may be conviéted * before the
123 & 124, 0 archbifhop and other bifhiops, and otber the clergy at a generall

Cone’ Oxon.  fynod, or convocation, as it appeareth both by our books, and by
Rewburg. 1. 2. pinore  See the ftatute of 2¢ H. 8, cap. 1q. revived by 1 EL
€a, ‘3- 4

6 H,'3 Stow, €20 L. . . .

Holl. 203, ® And the bithop of every dioces may convilt any for herefie,

2H,4.Rot. Part. and fo might he have done before the ftatute of 2 H. 4. ca, 15. as
nu. 2y Saurrics .

v it appeareth by the preamble of that a&t in thefe words.

%itx. N.B.26g, a 1 Bl L b Vid. 23 H. 8. ca. g. F. N. B, Ubj fupra. 5 El. ca.33. 10H. 7.
¥7.b. Do, & Stud. lib. 2. ca. 29. Br.z. Mar. dr. Herefy 1.

Whereas the diocefans of the faid realme cannot by their
jurifdi&ion {pirituall, without aid of the faid royall ma-
jefty, fufficiently correct the faid falie and perverie people,
(i. heretiques named before} becaule the faid falfe and perverfe

cople doe goe from dioces to dioces, and will not appear be-
fore the faid diocefans, but.the fame diocefans and their jurif-
diction fpirituall, and the keys of the church with the cenfures
of the fame, doe utterly contemn and defpife.

Now that flatute doth provide, that the diocefan of the fume
place, fuch perfon or perfons, &c. may caufe to be arrefted, and
under fafe cuftody in his prifons to be detained. From this alt
and other afts and authorities quoted in the margent, thefe two

fiol gfmf:luﬁons arc to bcgaths:red. Firit, that the diocefan hath jurit-
Mat, Hammond dition of herefy, and {o it hath been putin ure in all queen Eli-
Aumo 21 El.  zabeth’s reign: ‘and accordingly it was refolved by Flemming chief
Holl. 1579- juitice, Taufield chief baron, Williams, and Crook juftices, Hil.
Stowe. 1361. 5 {3, R, in the cafe of Legate the heretique, and that upona con-
Hil. 9. Ja Regis 0:a100 before the ordinary of herefy, the writ of de hererico com-
burende doth lie.  Secondly, that without the aid of that act of
Vices. E. 6.c. 2 I 4. the diocefan could imprifon no perfon accufed of herefy,
21. 7 Els. 1. but was to proceed againft hign by the cenfures of the church.
And now feeing, that not only the fald alt of a3 H. 4.

but 25 H. 8. c. 14, are repeafed, the diocefan cannot im-

rifon any perfon accufed of herely, but mut proceed againft

Eim, as he might have done before thofe flatutes, Ey the cenfuras

of the church, as it appeareth by the fzid alt of 2 H. 4. ¢. 5.

Likewife the fuppofed flatute of ; R. 2. c¢. §.and the fratutes of

g2 H. g, c. 7.25 H. 8. c. 14,1 & 2 Ph. and Mar. c. 6. are all re.

pealed, foas no flatute made againft heretiques flandgth now in

foree s

Legates cafe.
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force: and at this day né perfon can be indifted, or impeached
for herefy before any temporall judge, or other, that hath temporall
Jurifdiétion, as upon perufall of the faid ftatutes appeareth,

Every archbifiop of this realme may cite any perfon dwellin
in any bifhops dioces within his province for caufes of herefy, &
the bithop, or other ordinary immediate thereunto confent, or if
that the fame bifhop, or other immediate ordinary, or judge doe not
his duty in punithment of the fame.

2. Touching the fecond point, if angv perfon be charged with
herefy before tic high commiffioners, they have no autharity to
adjudge any matter or caufe to be herefy, but only fuch, as hath
been %’: adjudged by the authority of the canomicall feripture, or
by the firft four generall councells, or by any other generall coun-
cell, wherein the fame was declared herefie by the exprefli and

lain words of the canonicall feripture, or fuch as (hall hereafter
Ee determined to be herefy by parliament, with the affent of the
convocation : for fo it is exprefly provided by the faid aft of

1 El. And albeit this provilo extendeth only to the faid high’

commiffioners, yet fecing in the high commiffion, there be it
many bithops, and other divines, and learned men, it may ferve
for a good direttion to others, efpecially to the diocefan, being a
fole _]uﬁge in fo weighty a caufe,

No manner of order, a&, or determination for any matter of
teligion, or caufe ecclefiatticall, had or made by the authority of
the parliament in ases 1 EL fhall be accepted, deemed, inter-
preted, or adjudged herefy, fehifim, or fchifmaricall opinien, any
order, -decree, lentence, conflitution, or law (whatfoever the
fame be) nowwithftanding.

There was a ftatute éppofed to be made in g R. 2. that com-
miffions fhould be by the lord chancellor made, and dire@ted to
fherifs, and others, to arreft fuch as fhould be certified into the
chancery by the bifhops, and prelates, * mafters of divinity, to
be preachers of herefies, and notorious errors, their fautors, main-
tainers, and abetters, and to hold them in ftrong prifon, until they
will juftifie themfelves to the law of holy churcﬁ. By colour of
this fuppofed aét, * cerraine perfons, that held, that images were
not to be worlhipped, &c. were holden in flrong prifon, until they
(to redeem their vexation) miferably yeelded befEre thefe mafters of
divinity to take an ocath, and did {wear to worthip ithages, * which
was againft the morall and eternall law of Almighty God. We
have taid (by colour of the faid fuppofed ftatute, &c.)} not only in
refpect of the {aid opinion, but in refpeé alfo, that the faid fup-
poled adt, was in truth never any aét of parliament, though it was
entred in the rolls of the parliament, for that the commons neve? gave
their confent thereunto.  And therefore in the * next parliament,
the commons preferred 2 bill reciting the faid fuppofed adt, and
conflantly affirmed, that they never aﬂg;n{ed thereunto, and there-
fore defired that the faid fuppofed ftarute might be aniented, and
declared 10 be void : for they protefted, that it was never their in-
tent to be juftified, and tn bind them{elves and their fucceflors to
the prelates, more then their anceflors had dene in times paft ; and
hereunto the king gave his royall affent in thefe words, ¥ pleif? ax
roy.  And mark weil the inanner of the penning the adt : for feea
ing the commons did not affent thereunto, the words of the aé be,

II. Inst. E 1t
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Of Herefie: Cap. g.

Tt i% ordained and affented i this prefent parliament, that, &c.
And o it was, being but by the king and the lords, '

It is to be known, that of ancient time, when any alts of par-
Liament were made, to the end the fame might be publithed, and
underftood, efpecially before the ufe of printing came into Eng-

Tand, the a@s of parfiament were ingroffed into parchment, and

bundled up together with a writ in the king’s name, under the
t feal to the fherif of every county, fometime in Latin, and
ometime in French, to command. the fherif to prochim the faid
flatutes within bis bayliwick, as well within liberties, as without.
And this was the courfe of parliamentary proceedings, before
printing came in ufe in England, and yet it continued after we had
the print, till the reign of H. 7. S
Now at the parliament holden in ‘5 R. 2. John Braibrook bifhop
of London being lord chancellor o England, caufed the {aid or-
dinance of the kin% and lords to be inferted into the parlia-
mentary writ of proclamation to be roclaimed amongft the acts
of parliament: which writ I have feen, the purclofe of which
writ, after the recitall of the afts direéted to the fherif of N. is
in thefe words, Nes volentes diflas concerdias, ordinationss in om-
wikus ef fongulis fuis articulis inviolabiliter- obfervari, 1ibi preecipimus
guid pradifias congprdias, five grdinationts in Lcis infra balivas tuans,
ubi melins sxpédive velueris, tam infra libertates, quam extra, publics
proclamari, et teneri facias juxta formam pranctatam. Tefie rege apud
Wefim. 26 May, ammo regni regis R. 2. g, But in the parhamen-
tary proclamation of the adts paffed in anme 6 R. 2. the faid aét of
6 R. 2. whereby the faid fuppofed a& of ¢ R. 2, was declared to
be void, is omitted : and aftepwards the faid fuppofed 2& of § R. 2.

*was continually printed, and the faid a& of 6 R, 2. hath by the

prelates been ever from time to time kept from the print.

Certain men called Lollards were indi¢ted for herefy, upon the
faid ftatute of -2 H. 4. for thefe opinions, vis. Qued non ¢f meri-
torium ad SanBum Thomam, vec ad Sanflam Mariam de Walfingham
peregrinari, 2. Nec imagines crucifizi ot alioum fanilbrem adorare. 3.
Nulli facerdoti confiteri »iff foli Deo, €7c. Which opinions were
fo far from herefy, as the makers of the ftatute of 1 Eliz. had great
caule to limit what herefly was.

And afterwards they thought not good to contain thefe opinions
in any indiétment, but indiited them in general words, one of
which indictments as to lollardry and herefv followeth. Furari
dicuent fuper eorvm facramentum, quod A, R. E. D. Lollayvdi ¢t falff
haeretici die Yovis pof hebdemadam Pafeha, anno regni regis F. G. pof?
conguefium nouo, apud Abendon i’ com® Berks infra virg. falfs et proditorid
ut Communes proditores, et infurvelloves confpiraverant, imaginati Sfuzrunt,
¢t ad invicews confaderaverunt cum quamplurimis proditoribus illis affo-
clatis, et ﬁiom’éw de torum comitiva, et coum falfa malitia precogitata,
ut communes infrdiatores altarum viarum, ad fidon catholicam deffruen-
dam, et ihidem falfs et proditorid ut commemer preditores, et Seloner i
A'ni regis focervat, et ferisferunt diverfas failfas billas, ef firiptaras Sedi-
diofas, et nomuulla fidei et aodtyine Chviffiane contravia continenies, ¢t eas
popiddo domini regis publicandns et credendns falfd, damyabiliter -in di-
Wj’ Iocis, viz. in civitatibus Lovdm, Sarum, ot villis de Coventrin ‘ct

arleburgh, nequiter pofeerant, fixerunt, et projecerunt, ac indics fi¢ Jeri-
bere, affigere et projicere et ponere som ceffont, nec formidanty in gravifi-

- y . mant
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mam majeflati, et corone dignitatis regic mfiri offenfam, et Chriffiane
Jdei budibriam, et pacis difti domini regir perturbationeni, et ommivm
Chrifti fidelium injuriam ét contemprum,  Which generzll indiétment,
and all other of like form were utterly infuflicient in law: for
albeit the words of the Ratute be generall, yet the inditment muit
Contain cerfainty, whereunto the party indited may lave an
anfwer. Alfo where the parties are indicted, wt communes infidia-
fores wiarum, that alfo is infufficient, as it appeareth by the ftatute
4 H 4. ca, 2,

John Keyferwasexcommunicated by the greater excommunication
before Thomas archbithop of Canterbury, and legate of the apof-
tolique fee, at the fuit of ancther, for a reafonable part of goods,
and fo remained eight months: the fuid Keyfer openly afirmed
that the faid fentence was not to be feared, neither did he fear it.
Aund albeit the archbithop, or his commifary hath excommunicated
me, yet before God I am not excommunicated : and he faid that he
fpake nothing but the truth, and it fo appeared; for that he the
laft harveft ftanding fo excommunicate, had as great plenty of wheat,
and other grain, as any of his ncighbours, faying to them in foorn
(as was urged againft him) that 2 man excommunicate fhould not
have fuch plenty of wheat, The archbifhop denying thefe words
to be within the faid act of 2 H. 4. did by his warrant in writing
comprehending the faid caufe, by pretext of the faid a& coummit
the body of the faid Keyfer to the gaol at Maidftene, for that
(faith he} in refpeét of the publithing of the faid words, difum
Lohanners won imrieritd habemus de heref Sufpellum. By reafon
wkereof the faid John Keyfer was imprifoned in Maidftone gaol, and
in prifon detained under the cuftedy of the keeper there, uatill by
his counfell he woved fir John Markham then chief juftice of Eng-
land, and other the judges of the king's bench, 10 have an Hadeas
corpus, and thereupon (as it ought) an Habeas corpur was granted :
upon which writ the gaoler returned the faid caufe, and fpeciall
matter, and withall, according to the writ, had his body there,
The court wpon mature deliberation perufing the faid flatute, (and
wpon conference with divines) refolved, that upen the faid words
Keyfer was not to be fufpect of herefy, within the faid flatute, as
the archbithep took it.  And therefore the court firft bayled him,
and afier he was delivered : for that the archbiflrop had no power
by the faid a&t for thofe words to commit him to prifon.

Hillary Warner being an inhabitant within the parith of 8,
Duaftans in the Weft, held opinion 2ud publithed there, and in
divers other pluces,. gudd men tenchatur foivere aliguas decimas- cura-
tori foe ecclefier parochiali ubi inkaditabar, Whereupon Ricbard bi-
fhop of London commanded Edward Vaughan and others to arreft
‘the faid Hillary Warner : by force whereo they did arreft hiin, and
detained him in prifon a day and a night, and then he efcaped.
Hillary Warney brought his action of falfe imprifonment againft,
Edward Vaughan and others: in bar wlhereof the defendants
Fleadcd the ftatute of 2 H. 4 and that the plaintif held and pubs.

ithed the opinion aforefuid ; which opinion wus, rowtra fidem cathos
bcamy feu determinationem fanflee ecclefiee, and that the defendants,
85 fervants to the faid biflinp, and by his commandment did arreft
the plaintif, and juftified the imprifonmeni: whereupon Hillary
varner the plaintiff demorred in law, and afterion g and mature delis
Eza ' beration
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beggion it was by Brian chief juftice, and the whole court of com-
_mon pleas adjudged, that the faid opinion was not within the faid
flatute of 2 H. 4. for that it was an error, but no herefy. Which’
Hil. 10H.7. 1 have the rather reported, for that the reporter of this cafe did not
£ 170 only mifreport the time of the bringing of the action, but the
fratute, which was the ground of the matter in law, and leaveth
_out the judgement, The record it {elf is worthy the reading,
Upon that which hath been faid touching the faid flatute of
‘s H. 4. four conclufions doe neceffary follow. Firlt, that feeing,
that many opinions were by the bifhops taken ta be herefy, whic
8ccinthe Gecond in troth had no thadow of herefy, and fo miftaken, and unjuitly
part of the Infti- extended by the bifhops further than the purvien, and true inten.
mﬁ::”‘;:h":' ‘tion thereof, as by that which hath been, and might be faid, ap-
fataveof driic. Deared, the makers of the faid aét of parliament of 1 El had great
Cleri, the refo. teafon to limit (as bath been (2id) what opinions fhould be Judged
tution of all the herefy by authority of that commition grounded upon that aét,
Judges of BAE- Secondly, that if any ecclefiafticall judge or commifioner fhall by
e e, pretextofany Ratute, or other caufe, commitany man to prifon, up-
L] ' N . . - d -
or objelions,  ©N motion in court on the behalf of the party imprifoned, the judges
of the common law ought to grant an Habeas corpuy for him: upon
the retorn of which writ, if it thall appear to the judges, that the
[43] imprifénment is well warranted by law, the party fhall be remand.
ed: and if the imprifonment be ‘without warrant of law, then the
party ought to be delivered. ‘Thirdly, if the imprifonment be not
warranted by law, the party imprifoned may have bis aétion of
falfe imprifonment, and recover his damages. Fourthly, that
when an a&t of parliament is made concerning matter meesly {pi-
rituall, as herefie, &c. yei that ad being part of the lawes of the
realm, the fame fhall be confirued and interpreted by the judges
of the common lawes, who ufually confer with thofe that are
. - learned in that profeflion. But let us now defeend to the third point,
3 Mir.cap.4- 3, To the third, 2 It appeareth by Brafton, Britten, Fleta,
;ﬁ:g‘:’:ﬁ':gi . Stanford, and all our books, that he that is duly conviét of herefe,
fuprs. fhall be burnt to death, . .
Brittony <3p.9. - . 4 Tothe fourth. ¥ The ecclefiafticall judge at this day cannot.
Fleta lib. 1. ca  cornmit the perfon that is convi of herefie to the (heriffe, albeit
35- Regiffere e be prefent, to be burnt; but muft have the king's writ de Ae-

. M. B. 26qg. .

: NN ;69 yetico comburends, according to the common law : for now ali alts
REE Par .:E;. of parliament (as hath been faid before) againft hereticks are re-
4. nu. 29. Sau- aled. And the reafon wherefore herefic is fo extremely and

tryes cale. earfully punithed, is, for that gravius off @ternam, guam tempovalens

Bre. de haeretica fardere majeflatem : and herefis off lepra anime. € The party duly

Wmh“’:"d“ ¥er convifted of herefie, may recall, and abjure his opinion, and there-

Tomin puctin DY fave his life, but a relapfe is fatall; for asin cafe of a diféafe of

menta. the body, after recovery, recidivation is extremely dangerous: fo in

¢ 5 Mar. tit. heo €3f¢ of herefie (2 difeafe of the foule) a relapfeis irrecoverable, And as

sefic, Br.y, he that is a leper of his body, is 30 be removed from the fociety of

: men, left he fhould infect them, by the king’s writ de leprifo am:o-

wends : {o he that hath logram anime, that is, to be convidted of

herefie, fhail be cut off, left he fhould poyfon others, by the

King's writ de Aeresico comburends, But if the heretick will not after

3 ) Mar. obf fg. CONViction abjure, he may by force of the faid writ ¢ de Aeretico
pra. eomburendo be burnt without abjuration.

s vid Doph. et © 3 Abto the fifth. * The fatute made in the 2-year of H. 5.

Stud. lib.2.caag, cap.,



Cap. 6. Conjuration, Witchcraft, &c.

cap. 7. whereby the forfeiture of lands
<hattels was given in cafe of herefie, ftandeth repealed by the adt of
1 Eliz. cap. 1. The books that fpeak of this forfeiture are grounded
upon the faid aét of 2 H, g which thea flood in force, faving
f R 2. which was before that ftatute: for there, though Bclkna};:
\vore, per ma foy fi home foit mifereant, fa terre eff forfeitable, et
Seigniour avera ceo p. vy defiheate ; yet was his opinion never holden
for laws for neither lands, nor goods F before the making of
that ftatute of 2 H. 5. were forfeited by the convi@ion of herefie,
becaufe the proceedin g therein is micerely fpirituall, pro falute animer,
and in a court that is no court of record, Aund therefore the con-
viction of herefic worketh no forfeiture of any thing that is tempo-
rall, viz, of lands or goods,” & For what caufe the faid hereticks
were called Lollards you may read in Caudries cafe, and Linwood
thereto agreeth, * And it is to be obferved, that in praceeding
againft Lollards, th- prelats, befides theiy opinions, did charge them
with hzinous offences; as cantpiracy with multitudes of people,
infurre&tion, rebellion, or fome other treafon, or great crimes,
We have fpoken thus much of this argunent, becaufe there be
divers wan. ring opinions concerning {ome of thefe points, that are
- hotagreeable to the law, as it ftandeth at this day. Sec the fourth
part of the Inftitutes, cap. Chaucery, in the articles againft Car-
dinal Woollcy, artic. 44.

Of Felony by Conjuration, Witcheraft, Sorcefy,
or Inchantment.

HE firk aét of parliament that made any of thefe offences fe-
lony, was the ftatute * of 33 H. 8. which was repealed by the
flatutes of 1 E. 6. cap. 13. and  Marie. But b before the

conqueft it was feverely punifhed : fometimes by death, fometimes
by exile, &c. © And after, it was made felony by the flatute of
5 Eliz, and againe by 1 Jac. which repealeth ¢ Eliz.

A conjurer is he that by the holy and powerfull names of Al
mighty God invokes ‘and conjures the devill to confult witn Lim, or
to do fome act, - : '

A witch is a perfon that hath conference with the devill, to con-.
fult with him or to do fome a&. T

An inchaster, incantator, is he, or {he qui carminibus, aut ran-
tiunculis demomem adurat. They were of ancient time called carmina,
becaufe in thofe dayes their charmes weréta verfe,

Carminibus Circe focios mutavit Ulyfis.
By charmes in rhyme (O cruell fates 3
Circe transform'd Ulyifes mates.
Carping de coele poffant detrudere Tunam,
By rhymes they can pul down full foon,
From lofty iky the wandring moon,
® A forcerer, firtiligus, quic utitur futibus in cantationibue dg-
L3 renis.

And again,

in fee-fimple, and goods, and
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44 _ Conjuration, ‘Witchkeraft, &c.  Cap. 6«

Exod,cap. 22, meni - ‘Thou fhalt net {uffer a witch to live.  Now ¢f augurium in
17. Deut.ca. 18, Sacob, mec divinatio in Ifrael. And the Holy Ghoft hath compaged.
Num. eess. the great offence of rebellion to the finne of witchcraft,
29 1Reg co. ~ Hnd bere it jullly may be demanded, what punithment was
5. 29 againft thefe devilih and wicked offenders before thefe fatutes,
d Linwood de of-~ which were made of very late time. . -
ficio arch-prefb, - And.it appeareth by our ancient 4 books that'thefe horrible and
§ Ignorantis. - - gaujlith offenders, which left the everliving God, and facrificed to
* Mir. cop, 17 the devill, and thereby committed idolatry, in feeking advice and
-5-%cap. 3+  ajde of him, were punifhed by death, * The Mitror-faith, Que
by ::’F:gi!""  forcery et devinal font members de herefe.  And there he defcribeth
fit. fo_JIG b, hercle. Hercfie off un manuafe et faux ereance furdant de ervor en la
& 71 drait_foy Chriffien : and after faith, Le judgement de herefie eff dic arfe
F.N.B, 269, b. in cendre, And herewith agreeth Dritton: Sercerers, forcereffén, &c.
et mifereants forent arfes.  And Fleta: Chriffiani autem apafaiz, for-
tilsgi, ot hupufmodi detrallari. debent, et combuvic And burning then
® Int. leges Edw. was, and vetis the punifhment for lereticks. Soas the conufance
2:'1:!:‘5 ';‘{" 35 of thefe offences, if they be branches of herefie, (as the law was
6 fobo ™ then taken) belonged (as to this day herefie doth) to ecclefiafticall
& Canuti cap, 5. Judges. Inwhich cafe when they have given fentence, there lieth-
fo. 3. a Wit de Aaretico comburende. .. .
45 E. 3 17.5. .1 have feen a report of a cafe in an ancient Regifter, that in Oc-
*Somethinkthat tober ame 20 H, 6, Margery Gurdeman of Eye, in the county of
this fhould bethe Suffolk, was for witchcraft ‘and. confultation with the devill, after
::t:: of ‘".ﬁ." fentence and a relapfe, burnt by the King's writ d7 heetico combu-
ﬁm,;ﬁ%';};’-g.’: rends, © And this sgreeth with antiquity, for witches, &c. by the
Vid.25E.5 42. taws before the conqueft were burnt 1o death,
B. Coton. 131, A man was taken it Southwark with a head and a face of a dead
Sec hereafter  myan, and with a book of forcery in his male, and was brought in-
::'r'{,‘*'fifhf”t']::?' .to the king’s bench before Sir John Knevett then chief juftice : but
W’t”'tbej:dg.e feeing no indi@tment was againft him, the clerks did fwear him,
<. ?  that trom thenceforth * he fhould not be a forcerer, and was deli-
[ 45 ] vered out of prifon, and the head of the dead man and the book of
forcery were burnt at Tuthill at the cofts of the prifoner, So as the
head and his book of forcery had the fame punifhment, that the
forcerer fhonld have had by the ancient law, if he had by his {or-
cery praied in aid of the devill. -
1 Chron, chao. The holy hiftory hath a moft remarkable place concerning the
to.v. 11, 14.  reprobation and death of king Saul.  Mortuus of ergo Saul propeer
TReg 15023 fuiguifates fuas, ¢d gudd prawaricatus fit mandation Dominty er nen
* Ntz cufindierit ihiud, * fed infurer FPythoniffam confuluerit, nec fperaverit in
1 Reg. 38 80 Poing, propter quod interfecit ewmy et pravflulit regmum cpus ad David
Sivm Ifai. So Saul died for his tranigreifion which he committed
againft the Lord, even againft the worj of the Lord which he kept
not: and alfo for afking counfell of one that had a familiar {pirr,
to enquire of it, and enquired not of the Lord; therefore he flew
hir, and tursed the kingdome usffo David the fonne of Ifai,
"Therefore it had been a great defe@ in government, if fo great
an abomination had paffed with impunity.  And this is the caule,
that we have proved how and in what manner-conjuration, witch-
craft, &c. were punifhed by death, &c. hefore the making of the
{a1d late flarutes. .
y Jace cap 12 But now let, us perufe the flatute made in the firft year 0;3:::;;



Cap. 6.  Conjurauion, Witcheraft, &t.

Yames, which only ftandeth in force, and divideth itfelf into five
feverall branches, :

I any perfon or perfons fhall ufe, praftife, or exer-
cife any invocation or conjusation of any evill and wicked

fpirie.

"Here the devill by the holy, and powerfull names of Almighty
God is invoked (as hath been faid:) and this invocation, or con-
juration of a wicked fpirit is felony, without any other aét or thing,
fave only the apparition of the {pirit.  See W, 1. cap. 41. in the
oath of the champion, %c.

2. Or fhall confult, covenant with, entertaine, employ, feed,
or reward, any evill or wicked {pirity to, or for any intent or
purpofe.

By this-branch, if any confult, &c. (howfoever the wicked
fpirit 2ppeareth and commeth) thefe adtions (here mentioned) with
or to that wicked {pirit, to or for any intent or purpofe, is felony
without any other act or thing,

3. Or take up any dead man, woman, or childe, out of his,
het, or their grave, or any other place where the dead body
refteth, &r the fkin, bone, or any :part of a d:ad perfon, ‘to be
imployed or-iifed il any manner of witchcraft, furcery, charme,
or inchantmeant, -

Albeit the offender that commits thefe barbarous and inhumane
dealings with the bodies of the dead, do not aétually imploy or
ufe them - in witcheraft, forcerv, charme, or inchantment: yet
if he did them of purpofe to ule thercin, it is felony, for the
words of this branch be, [to be imptoyed or ufed in any manner
of witchcraft, &c.]

4. Or thall ufe, praftife, or exertife any witcheraft, inchant.
ment, charme or (orcery, whereby any perfon fhall be killed,
deftroyed, wafted, confumed, pined, or lamed, in his, or her
budie, or any part thereof,

By this branch, no other witchcraft, inchantment, charme, or
forcery (then is before fpecified) is felony, unleffe by means
thereof fome perfon be killed, deftroied, wafted, confumed, pined
or lamed, &c, Which words have reference only to this laft ge~
nerall claufe,

5. That then every fuch offender or offenders, their aiders,
abetters, and counfellors, being of any the faid offences duly and
lawfully convicted, and attainted, fhall fuffer paines of death,
as a felon, or felons, and {hal! lcfe the priviledge, and benehg of
clergie, and fanCuary,

E 4 Albeit
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Conjliration, Witcheraft, &c.  Cap. 6.

Albeit acceflories before be here fpecially named, yet acceflories
after may be of this felony, as afterwards is faid upon the ftatute of
3 H. 7. for taking away of women, and upon the ftatute of-8 H. 6.
for ftealing of records. '

The fecond part of this alt concerneth felony in a fecond de-
gree; and the branches thereof are alfo in pumber five.

1..1f any perfon or perfons take upon him or them by
witchcraft, inchantment, charme, or forcery, to tefl or de-
clare, in what place any treafure of gold or fiver fhould or

" might be found, or had in the earth, or other fecret places,

The mifchiefs before this part of the aft was: That divers im-
poftors, men and women would take upon them to tell, or do,
thefe five things here fpecified, in great deceipt of the people, and
cheating and coufening them of their money, or other goods.
Therefore was this part of the aft made, wherein thefe words [take

“upon him or them] are very remarkable. For if they take upon

them, &c. though in truth they do it not, nor can do it, yet are
they in danger of this firft branch,

2. Or where goods, or other things loft, or ftoln thould bc
found or become. .

Herein they become offenders, if they take upon them as afore-
{faid. And note, the taking upon them, to tell and declare, governe
both thefe branches.

3. Or to the intent to provoke any perfon to unlawfull
love. ' '

Herein alfo they become offenders, by taking upon them, as is
aforefaid. Here is the change of a new verbe, viz. [to provoke}
fo as the fenfe is, if any perén or perfons fhali take upon him or
them by witcheraft, inchantment,: charme or forcery, to the intent,
to provoke any perfon to unlawfull love, | . :

4, Or wherebyany cattel or goods of any perfon fhall be de-
ftroyed.

The letter of this branch is this: If any perfon fhall take upon
him by witchcraft, inchantment, charm, or forcery, whereby an
cattell or goods of any perfon fhould be deftroyed. Although this
be not {ententious, yet the meaning thereof is to be taken, by {up-

_ plying thefe words after forcery [any thing] and not to turn [deftroy-

ed] into the infinitive mood, as thereft be; for then it fatisfied not

‘the mcaning of the makers: for a taking upon them to dufiro

cattel, &g¢. 1fthey be not deltroved, is not within the danger of this
a&t, and therefore muft be fupplied as is aforefaid, i

5. Or toburt or de&mp? any perfon in his or her body, al-
though the fame be not effefted or done. S

As



Cap. 6.  Conjuration, Witcheraft, &c.

As in the cafe of cattel or goods, the deftruttion muft be (as is
aforefaid) effefted and done: fo in cafe of the perfon of man,
woman, or childe, though the hurt be not efected, or done; yet
is the taking upon him, &c. 1o hurt or deftroy any perfon, &c.
within this branch. : .

Being therefore lawfully convidted,

Here [convifted] is taken in a large fenfe for attainted, and the

rather, for that after in this a@ the words be [lawfully convilted-

and attaipted, as isaforefaid.]
Shall for the faid offence, &c,

Here are exprefled the punihments inflited upon thefe im-
poftors, mountebanks, and cheating quackfaivers, viz. 1. To fuffer
imprifonment by the fpace of a whole year without bail or main-
prize. 2. Once every quarter of the vear thefe mountebanks are to
meunt the pillory, and to {tand thereupon in fome market towne fix
houres, and there to confefs hifor her error, and offence.

And if any perfon being once convifled of the fame ofa
fences, &c, T

- Here is alfo [convitted] taken for attainted, for he fhall not be
drawn in queftion for the fecond offence, to make it felony, till
Judgement be given againtt him for the firft; for the indiGment of
felony recites the former attainder, and the fecond offence muit be
comnmitted after the judgement. And fo it is in the cafe of for ery
upen the flatute of § Eliz. and in cafe of conveighing of!hcep:ﬁivc
out of this realme, and fome others,

Saving to the wife of fuch perfon as thall offend in any
thing contrary te this aft, her title of dower, and aifo to
the heire and fucceflor of eve perfon, his or their titles
of inheritance, fucceffion, and ozcr rights, as though no fuch
attainder of the anceftor or predeceffor had been made. ]

The judgement again{t a felon is, that he be hanged by the neck
until he be dead : and albeit nothing elfe is exprefled in the Judge.
ment, yet by the common law many things are therein implied; as
the lofle of his wives dower, the Ioffe of his inheritance, corrup-
tion of his blood, forfeiture of his goods, &c. Now a faving will
ferve for any thing, that is implied tn the judgement, asin this cafe
for the wives dower, and alfo for the heirs ingh
the reft of the things implied in the Judgement.  But a faving will
not ferve againt the exprefie judgement in cafe of felony, for that
thould be repugnant; as faving the life of the offender fould be
void, becauie it is repugnant to the exprefle Judgement, viz. that
he be hanged by the necE untit he be dead.  Alfo where the faving
Is ta the heir, it is well faved by the name of the heir, becaufe note
withftanding the forfeiture implied in the judgement, his inherie
tance is faved, and by confequent the blood not corrupted, for

. if

eritance, and for il

Elis. cap. 14
g!]ia.czp. 3

[471
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47 . -Of Murder. - Lap. 7.

if the blood were corrupted, he could not inherit as heir, but not-
withQanding this faving the lands are forfeited during his life.

SEL cap. 14 - The flatate of § Eliz. for prefervation of the wives dower,
and the heits inheritance, in cafe of forgery, is penned ia this
form. Provided alway, that fuch attainder of felony fhall not in
any wife extend to take away the dower of the wife of any fuch

erfon attaint: nor to the orruption of blood, or difherifon of any
ﬁcir or heirs of any fuch perfon atuaint.

% El ¢a. 3. The words of the ftatute of 8 Eliz. be, Provided always that
this ait Mail not extend to corruption of blood, or be prejudiciall
or hurtfull o any worman claimii.g dower by ot from any fuch of-
fender, &c. Wherein it is to be obferved, that by the avo.dance
of corruption of bluod, the inheritance is impliedly faved, See the

31EL ca 4 manner of the penning of the a&t of 31 Eliz. concerning this matter
and divers others. '

See the flatute And furely it is very convenient that when new felonies be made

of 3. Ja.ca 4 by a& of parliament, that fuch favings or provifions be made both
for the wives dower, and the heirs wnheritance, as were had and
qnade in thefe prefidents, :

r,

C AP. VIL -
OF MURDER.

. Ser th H_AVING s now paffed High Treafon, Petit Treafen, Mifprifion
of the l:;i-up:;r of Treafon, Felony by the flatute of 3 H. 7 Herely, and Con-
the wordMurdety juration, Witchcraft, &c. we are next in order to treat of
fe&t 2%7. and  felonjes in general: and of all felonies, murder is the moft hainous,
for Feiony, fe@.  Inter leges Canuti, ca, 61. fo. 118. Caedes manifefle mumeraniur inter
foo X745 Seelera nully himano jure expiabilia. See here, ca. Parden. And
Seethe 3. 03¢ of all murders, murder by poyfoning is the moft deteftable. Theré-
ca. 25. Cuft, de -forc; firft of murder. Mw@i 15 derived of the Saxon word
- Norm. cap. 68. ‘mord. v :

® The defuitionsf b Muyrder is when 2 man of found memory, and of the age of
ﬁ‘;fﬁ;“m ca. Gifcretion, unlawtully killeth within any county of the realm ﬂuf
Tt reafonable creature in verum matura under the king's peace, with
Quanthome, &¢. malice fore-thought, either exprefled by the party, or ymplied hy
Brutt. L 3. fo.  law, fo as the party wounded, or burt, &c. die of the wound, or
e ;034' hurt, &c. within a year and a day after the fame. )
13_5';,,“; v 3 Hereof we will fpeak, together with fome things concerning the
can 23, & 10. acceflories to the fame, and leave the refidue to others, that have
Mirvor, eap. 1. written thereof. Now let us examine the principal parts of this de-
3; U;;;—j . feription. - .
homicide, Tt 32 B. 1. Coram RegeRot. 15, 25 E, 3.28. 26 Aff. p.27. 3E 3. eor 3;]1{:
3H. 7. ca 1. 3H.q. 2 12, 21 H. 7. 31 "E. 2 Coron, 380, 1 Mua. Dier, 104, b See
6t past of the Infit. tog : ’

8 - Killing.]* As by poyfon, weapon fharp or blunt, gun, crofs-
TE. ::'z.l 3. bow, cruthing, brui ng,,fmothering, fuﬁocatinf: ﬁrz;ngling,
Coram rege.  drowning, burning, burying, famifhing, throwing down, inciting

Bot 54. per
moard, canis. B _ - a dog,



Cap. 7. Of Murder.

a dog, or bear, &c. to bite, or hurt, &c.
laying a fick man in the cold, &c. . .
Poylon, (PVenenum, 3 venis, quia & venis permeat ) is, as hath been
faid, the moft deteflable of ali, becaufe it is moft horrible, and
fearfull to the nature of man, and of all others can be leaft prevent.,
ed, either by manhood, or providence: and that made Fleta to fay,
ftem nec ger patriam fe defendere debet quis de veneno dato, fed tantum
per corpus funm, ¢o quod initium fadli non fuit tam publicum, quod feiri
poterit @ patria, €9¢. but that is not holden for law at this dq::y.

* This offence was fo odious, that by a& of perliament it was
made high treafon, and inflited 2 more grievous and lingring death
then the common law preferibeth, viz. That the offender fhould be
boyled to dearh in hot water : upon which Ratute b Margaret Davy
3 young woman was attainted of high treafon for poyfouing of
her mitris, and fome others were boyled to death in Smithfield
the 17 day of March in the fame yeer.” But this act was too fe-
vere to live long, and therefore was repealed by 1 E. 6. cap. 12, and
¥ Mar. cap. 1.

All the ancient authors, wdi fupra, of old time defined mur-
der to be, occulta hominis occifis, €5c. when it was done in fecret,
fo as the offender was not known : but now it is taken in a larger
fenfe,

Britton mentioneth another kind of murder (which is not holden
for murder- at this day) when he faith: Cenx auxi gue fauxement pur

wer, ok en auter manner owst aftun home damme ou fait dammer au
mort, S92 yat thils Isthurder before God,  And David killed Uriah
with his pen, and thefe mea with their tongue, o )

Within any county of the realm.] © If two of the kings fubjets
goe over into a orain realm and fight there, and the one kill
the other, this murder being done out of the realm, cannot be
for want of triall heard and determined by the common law:
* but it may be heard and dctermined before the conftable and
inarthall. '

If A, give B. amortal wound in a forain country, B. commeth
into England and dieth : this cangot be tried by the common law,
hecaufe the ftroak was given there, where no wifee can come, but
the fame {hall be heanf-and determined before the conftable and
marfhall: for the words of the ftatute of 13 R. 2. be: To the con-
ftable it pertaineth to have conufunce of contraéts, concerning
deeds of arms, or of war out of the realm, and alfo of things that
touch arms, or war within the realm, which cannot be determined
or difcufled by the common law,

I a man be ftrucken upon the high fea, and dieth of the fame
firoke upon the land, this cannot be inguired of by the conmen
law, becaufe no wifke can come from the place, where the firoke was
given (though it were within ‘the fea iertaining to the realm of
England, and within the liegeance of the king) becaufe it is not
within any of the counties of the realm, Neither can the adniirall
hear and determine this murder, becaufe though the firoke was
within bis jurifdiftion, yet the death was :':yga corpus comitaiss,
whereof he cannot inquire: neither is it within the ftatute of 28 H.-
8. becaufe the murder was not committed on the fea. But by the
faid att of 13 R. 2. the conftable and marfhall may hear and deter-
mine the fame,  And before the making of the fiatute of 2 E. 6. if

aman

whereof death enfueth,
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a man had been felonioudly ftricken, or poyfoned in one county,
and after had died in another county, no fufficient indiftmeut
could thereof have been taken in either of the faid counties, be-
caufe by the law of the realm, the jurors of ene county could not
inquire of that, which was done in an other county. Itis provided
by that aft that the indiftment may be taken, and the appeal
brought in that county, where the death doth happen. Before the
making of this ftatute, the appeal might have been brought in ¢i-
ther of the faid counties, but the triall muit have been out of both:
but when both counties could not joyn, then both appeal and in-
diCtment failed at the common law. :

But here be two things to be ebferved: firft, that in cafe of trea-
fon or mifprifion thereof, or of felony, or mifprifion of the fame
within the realm, the party ought to be indi¢ted within the fane
county, where the faft is done, and it cannot be alledged in any other
county, then in truth where it was done. And therefore in the cafe
above faid, neither the ftroke, nor povfoning, nor the death, though
they be tranfitory, can be alledged in the indi&tment or appesat, but
where in truth they weredone.  Secondly, the flatute of 3°E. 6. ex-
tendeth not where one is firicken or poyfoned on the fea, or inany
forain kingdome, and dieth in England, but where one is ftricken or
poyfoned in one county, and dieth in another,

‘This at extendeth, where the murder, or felony is done in one
coupty, and another {hail be acceffory in another county : whereof
you may read at large in the lord Sanchar’s cafe.

Richard Wefton being Sic Thomas Overburies keeper in the
Tower of London, did poyfon him in that part of the Tower
which is within London. I{ earl of §.-and F. his wife, James
Franklin and Anne Turner were acceflories before the factin the
connty of Midd. and Sir Gervafe Helwys licutenant of the Tower
was acceflory before the faét in London. Now upon this flatute
of 2 E. 6. ca. 24. divers queftions were refolved ; firfl, if the ac-
ceffory be in Midd. where the kings bench fit, and the principalt
is attainted in another county, the kings bench may try the acced-

“fory, as it was refolved in the logd-Sanchars cafe, ubi fupra. z. If
- the indiftment of the acceffory e taken in the kings bench, the

juftices fhall not by force of the ftatute of 2 E.6. write in their
Own names, guia placita funt covam rege, €3 non coram jufficiariis, bat
remove the record by the kings writ of certiorari. 3. Divers prefi-
dents werz fhewn, that where accefloriesbefore the faét were i Midd,
where the kings bench did fit, &c. and the attainder of the princi-
pall had been in another county, the juftices of the kings bench
have removed the attainder by wiit of cerviorari before them. See
the lord Sanchars cafe, udf fupra, and another cafe where the prin~
cipall was atainted in the county of Oxon, before juftices of oier
and terminer, and the acceffory -was in Midd. where the Kings
bench fate. 4. Richard Weftsh being attainted as principall
the city of Londan, proceeding was to be had againft James Frank-
lio and Anne Turner in the kings bench where they were indifted.
The queftion was, if the kings bench fhouid remove the record
of the attainder of the pri iscipall by certiorari before them, and after
the faid earl and his wife fhould be tried by their peers before the.
lord fteward, whether the Lord teward might write to the kings.
bench for the record of the attainder ; for the words of 3 E. 6. be,
Shall write to the cufos rotulorum, or keepers of the record wfhcr;
uc
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fuch principall {hall hereafter be attainted or convidt. And o pré-
© ventall doubts, 2 fpeciall writ was directed according to the words
of the 2&, to the commifiioners of oier and tenminer, to certifie
whether the principall was attainted, convifted, or acquitted, and
they made a particular cerrificate accordingly : o 23 the record of
the attainder remained ftill with the commi.ﬂ{oners of oier and ter-
miner in Londen. 5, It was refolved upon confideration had of
the whole adt, that the words of the a&t being, the juftices of gaol
delivery, or of oier and terminer, or other there authorized, fhall
proceed, &c. the fame extend to the high freward to write, &c,

1t regis Facobi, €. gave to Sir Thomas Overbury a poyfon
called rofeacre in broth, which Sir Thomas Overbury not know=
ing ity received, et ut idem Ri Wefon pn??awm Thomam Overbury
magis celeriter interfieerct, ot murdravet, v Funii amme 11 Fac. repis,

ave unto him another poyfon called white arfenick.  And that
f{ichard Wefton, o Fulii, anmo 11, Fec. regis, gave unto him poy.
fon, called mercury fublimat, in tarts, &c, pred. Thomant'magis
celeriter interficever, & murdraret,  And that a perfon unknown, iy
the procurement, and in the prefence of Richard Wefton, 14 Sep-
temb. 11, fupradicts, gave 1o the faid Thomas a glyfter with poy-
fon in it, called mercury (ublimat, &c, ¢ praed. Thomam magic
celeviter intevficeret et wurdravet,  Et predilt. Thomay Owréug: de
Jeparalibus venenis pradiéi. et operations inde & pradid. feparalibus tom-
poribusy e, groviter languebat ufque 15 diend, Septemb. anno 11, Su-
praditle, que. guidem 1y di Septemdris, o, predicius Thomas d fe-
paralibus venenis {{r‘zdi&is obitt venenatus. And this was refolved to
be a good indi¢tment by all the juftices of the king's bench, al-
thougﬁ it doth not appeare in particular, of which of the faid poy-
fons he died. For the fubflance of the indi&tment was, whether he
was poyforied or no, by the faid Richard Wefton.  And upon this

indiftment he was arraigned, pleaded not guiity. and ha Judge-:

ment given againft him, And afterward Anas Turner, 8ir Gere
vafe I?elwys teutenant of the Tower, and Richard Frankfin the
phyfitian, were indifted as acceffories beiore the faét, and arraigned,
and pleaded riot guilty: and it fell out in evidence, that Franklin
had prepared divers other povfons, then were cantained in the jn.
diftment, ‘as the powder of Jiamo;m:fs, the powder of fpiders, lapis
caufticus, and cantharides, over and befides the poylons in the ine
di¢tment. And it was refolved, that any of thefe was fufficient to
prove the inditment; for the fubftance of the indiftment was
pnyfoning, which (as hath been faid) is fecret: fes Machallis cafe
xbi fusra, and after verdi@, Judgement was given againft all thefe
acceflories. . And after, the fa§§tcar!c and the counteffe his wife
were indilted as acceffories before the fa&, and were armaigned be-
fore the lord chancellor of England, and 4ar vice, lord bigh fteward
of England : and upon the arraigninent of the countefle, fhe con.
fefied the indi®tment : and when the cleck of the crown did afk
her, What fhe could {ay why judgement of death fhould not be

iven againft her? fhe faid, That fhe could fuy much againft her
‘Fclfe, but nothing for her felfe, And then the lord fleward gave
judgement of death againft her, viz. That fhe flould be hanged
by the neck till fhe were drad : and ad;curned his cominifion, (as
it was refolved he might do by faw) untill the next day : and th;:ln
the
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the faid earle was-amaigned, and pleaded not guilty, and pup him.
{etf upon his peers, who found him guilty: and thereupon the
lord fteward gave the like judgement againt him. Which cafe we
have recited the more largely for twa caufes. Firft, for that we
remember not any of the nobility of this realm to have been at-
tainted in former times for poyfoning of any. Secondly, for that
itls the firft cafe that fell out upon the faid aft of 2 E.6. in
cafe of triall by peers of any that was noble, znd the proceed-
ing !h;trein was by great advifement. But now let us return where
- we left,
~ " Reafonable treature, in rerum natura.] As man, woman, childe,
fubject born, or alien, perfons outlawed, or otherwife attainted of
treafon, felony, or premunire, Chriftian, Jew, Heathen, Turk, or
ether Infide], being under the kings peace.
\Chro, deDune A nuafter of a fhip and divers mariners, &c. were-athainted of
fable, Hall.252. murder before juftices in ¢ice, for drowning of many Jewes with.
Coram Juftic.  in the county of Kent:
g‘:‘: ;'%%"‘f‘ " W1F 2 woman be quick with childe, and by a poticn or other-
e otecond Wil Killeth it trr-heg-wombe 3 or if a man beat her, whereby the
part of the Inft.p childe dieth in her body, “and fhe is delivered of a dead childe, this
cap. Stat, de Jue\ig-n great "rhifpiition, and no-murders but if the childe be born
daifmas alive, and dieth of the potion, battery, or other caufe, this it mur-
¥22E 4 Co-  der: for in law it is accounted a reafonable ¢reature, i rerum
SE ’;Sé'or ,g matura, when it is born alive. And the ©book in 1 E. 3. was
Sean. p. c,,,'_:‘,_c: never holden for law. And 3 Al p. 2. is but a repetition of that
€3 Bl 32324 cafe. And fo horiible an offence fhould not go unpunifhed. And
5 AL p. 2. fo was the law holden ¢ in Braétons time, 8i aliquis qui mulierem trage
EBraft. I, . mAniem pevcufforit, vekei venermum dederity per quod fecerit abortivum, f
1 21. Fleta, lib, pucrperium jam Formatum fuerit ; ¢t maxine S fuerit animatum, facit
ca. 23 Tomicidium. And Derewith agrecth Fleta: and herein the law is
[51] %munded }!pon- the 'l"gnx:& of (}od. -yvh}}:‘n fa‘i’t‘l’a, Quicunque gﬂ‘udgii
xmanum Jangiinent, tmr famguis illius, imaginens quippr Det-
E czfm’ “ 6 crea!m-g&/mg:.' If 2 man couﬁcll a woman to kil ghgpéhildg
) - within her wombe, when it fhall.be born, and after flre is delivered
g]";fs‘ Elis.  of the childe, fhe killeth it; tAeouncellor is an acceffory to the
S murder, and yet at the iime of't ‘commarndement, or councell, no
murder coul! be committed of the childe in utero matris : the rea-
fon of which cafe proveth well the other cafe.
Malice prepenfed.]  Firlt let us fee what this malice is.
Malice prepenfed is, when one compafleth to kill, wound, or
beat another, and doth it fedate animo. This is faid in law to be
Dier. 3 Mars malice forethought, prepenfed, malitia preecogitata. This malice is
328, Pl Cam. fo odious in law, as though it be intended againft one; it {hall be
474y 475 476, extended towards another, * St quis unum percufferit, cum alium per-
Libi ge fol. 81, cutere wellet, in felonio tenctur,

2%:“ Geres Mandata vecipiunt firiftam :’sr%r;remriamm, Jed illicita latam et ex-
* Braton, libs fenfivam.  But herein there isa Yverfity between the principall and

3. ful. T35- theaccelory. Forif A command By to kil C; and B bJ miftaking

killeth D in ftead of C, this is murder in B becaufe ke 33d the aft:
and it fprang out of the root of malice, and the taw fhalt conple
the event to the caufe: but A ls not acceflory, betaufe his com~
mandement was not purfued; and his confent, which muft make
hirn accéffory, cannot be drawne to it, for he never commanded
the desth of D, But where death enfucth upon that aét whith i§
o .commanded,
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commanded, though death it felfe be not commanded,  there ke s
aceeflory to it, for there the commandement is the caufe of death,
As if A command B to beat C, and he beat him, whereof he dieth =
the commander is acceffory, and therefore the diverfity is apparent,
asto the acceffory. Where death is urfuant, and followeth upon
the aét commanded, there the confent of the commander may
well be drawn to it, for that the commandement is the mean of
the death. But where death enfueth upon another diftinét caufe,
there the confent of tle acceffory cannot be drawn to it, et fiv de
carleris, o

Another diverfity there is, when the commandement extends exw
prefly to the killing of another, and for the better accomplithment
thereof prefcribeth a mean; that is, to kill him by poyfon, and he
killeth him with a gun, he is acceflory : for the commandement
was to kill, which enfued, though the mean was not fallowed, &
Sonis vei attendendus ¢f.  And the fubftance of the commandement,
viz, [to kill} is purfued : and the fame offence that was command-
ed, is committed. But otherwife it is, if the fame offence which
15 commanded be not committed. As if one command one to
rob the vintners man of plate, as he is to come to a gentlemans
chamber to his iupper with wine; and he breaketh the taverne in,
« the night, and ftealeth the plate there; the comemander is not ac.
ceflory to this burglary, for this is another offence then he com-
manded, and the confent of the acceffory muft be drawn to the
murder or felony committed. S

-2, It'muft be malice continuing untill the mortall wound, or the
like be given.  Albeit there had. been' malice between two, and
wfter they are pacified and made friends, and.¥fter this upon a new
occafion fall out, and the one killeth the othier; this is homicide,
but no murder, becaufe the former malice continued not.

If A command B to kill C, and before the. a& be done, A re-
penteth and countermand his commandement, and charge B not
todoit: if B after killeth him, A is not acceflory toit: for the
malicious minde of the acceflory ought to cantinue to do il untill
the aét done, L
_ If twe fall out upon a fudden ‘occafion, and agree to fight in
fach a field, and each of them go and fetch their weapon, and g0
into the field, and therein § ht, che one killeth the other : here is no
malice prepenfed, for the f@lching of the weapon and going in-
to the field, is but @ continvance of the fudden falling out, and
the blood was never cooled, But if they appeint to fight the next
day, thatis malice prepenfed.

Malice implyed, is in three eafes.]  Fielt, in refpeét of the manner
of the deed. ~ As if one killeth another without any provocation
of the part of him, that is {lain, the law implieth malice : whereof
you may read lib. g. fal, 67. Mackallyes cife. Alfo the poyfon.
ing of any man, whereof he dieth withirthe véar, implieth ma-
lice, and is adjudged wilfull murder of malice prepenfed. One
may be poyfoted four manner of ways £uffz by tafte, that is by
eating, or drinking, being infufed into his meat or drink : ankelitu,
by taking in of breath, s by a pov{onous perfume in a chamber,
or other room: 3. contadtu, by touching: and laftly, /kspoty, as by
a glyfter or the kke. Now for the better finding out of this hor-
tible offence, there be divers kindes of poyfons, as the powder of

: . diamonds,

(1

Pl Com. ubhi
fup.
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in Mackallies
cale, .
1 E.6.c 12
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diathonds; the powder of fpiders, Japis cauflicus, (the chief ingre-
dient whereof is foap) cantharides, mercury fublimate, arfenick,
rofeacre, &¢. _

Lib. g. fo. 6%, 2. In refpek of the perfon flain.  As if a magiftrate or known
officer, or any other, that hath lawfull warrant, and in doing, or
offering to doe his office, or to execute his warrant, is flain, this is

Mackallies cafe. murder, by malice implied by law, as the fherif, juftice of the-

Ubj fupra. peace, underfherif, chief conftable, petit conflable, or any other

L"’“"'{"‘;uf""' minifter of the king. If a nrn kill a watchman doing his office,

p 8 i is murder: fo it 1, if any, that come in aid of the kings officer,
&c. to doe his office, be flain, it is murder.

Mackailies cafe- 3 Tn refpeét of the perfon killing. If A affault B to rob him

Ubi fupra. and in refifting A killeth B this is murder by malice implied,.albeit
he never faw or knew him befuore. 1f a prifoner by the dures of the’

ler, commeth to untimely death, this is wirder in the gaoler,

Briv. ca. x1. De and the law implieth malice inrefpedt of the.cruelty. And thisis the

prifons fa. 18. 2. caufe, that if any mandiethin prifon, the coroner ought to fit upon

Brc the Mirror  his body, to the end it may be inquired of, whether he came to

eap. 3 % 13- his death by the dures of the gaoler, or otherwife ; all which ap-

?‘Hh":“‘;;;“. peareth in Britton: and this fitting of the coroner continueth till

T 4 this day. : :

27 AfL P 4% "I fe fherif, or other officer, where Hie ought to hang the party
attainted, accordiog to his judgement and his charge, will again
the law, of his own wrong, burn ot behead him, or 2 converfa; the
jaw in this cafe implieth malice in him. Neither can the king by

-any warrant under the great {eal alter the execution, otherwife then
the judgement of faw doth diredt : for it is a maxime in law,

Tralt. 3.« mon alie medo puniabur. quis, quam Jecundum quod fe habeat condeme

fo. 104 natio. S ) —

Andit is to be known, that in cale of treafon and felony, there
is an exprefle judgement, and an implied judgement: expreile,

_ when upon appearance, . &c. an exprefle judgement is given

See hevesfrerin  againft himy guod fufpendatur por collurm,  Implied, when the offen-

e pite of $a1-_der makes default, and is outlawed, where the judgement is, ideo

By for A olorepyr; or in cale of -abjuratjon, guiz abjuravit r:{mun: and yet

B0 R 2. thelike execution fhall be in cafe otg outlawry or abjuration, as in

Coram Rege  cafe of an exprefle judgement: and fo it was a.djudfed in cafe of

Linc. Ro. 8- a perfon outlawed for felony, be ought to be bange untill he be

« Mich. 3 R.2. dead, and cannot be beheaded, * and the like is in cafe of abjura-

Coram Regs:  rion, But in cafe of high treafon, becaufe beheading is parceil of

g“’t'h" Bff’ * . the judgement, the king may pardon all the refidue of the execu-

ac hereafter . 3 .

esp. Judgement tion except that: for {ecing the king may pardon the whole exe-

and Exceution,  cution, he may pardon any part, of all, faving part, If a liente-
pant, or other that hath commiffion of marfhalt authority, in time

apafch. 39 E. 3. of peace hang, or otherwife execute any man by colo f_mar-

g"“’“ Reee .. hall aw, this is murder, for this is agami% WMagpa Charta cap. 29.

‘ot.'gz.w (T8 .___d__.m—f—ﬁ-‘nd - it a3 th de.

Simils Patch.  and is done with fuch power a rength, &3 the party cannot de

a3 E 4. Corsmn _fend himfelf; and here the law implieth malice, ~#ide Pafch.

RegeRot. 37> 14, E. 3. in Scaccario the abbot of Ramfeys cafein a writ of

In sutc e Mor- ¥ % Tt abridged by Fizh. tit. Scire fac. 122. for time of

timer, who Wit . e i

t to deagh psace. - B . ) . .
Eﬁno 1 E. 3 ¢ Thomn. countee de Lancafter being taken in an open infurrec-

Vide Ror. Bre-  tion, was by judgement of marfhall law put to death, in aswo
vium anno 14 E. 4 This was adjudged to be unlawfull, & quid non fuit ar-
1 E. 3 parte & ' rainiatus,
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Seu ad vefponfianem pofitus fempore pacts, ed quid cancellaria,
et aliw covier veghs fuerunt func_apevter, in guibus lex fibat wnicuicue,
prout peri confuevity, quod cuntra cariam de ilertatibur cum 2:‘5?:.’:

Thomas fuit unus parinm et magsatdm regri non imprifonetur, €c. Nec
didtus vex fuper eum ibity mec fuper ewm mittet, wiff per lepale judiciim
parium fucram, E7c. tamen tempore sacis _abfgue _arvaniamenfo, for ve-
Jpenfione, feu legali ~Fidicls periton fuctum, €9c. adjiaicatus off
Y. -

Within a year and a day.] How this year and a day fhall be ac-
counted, is to be feen. I the ftroke, or poyfon, &c. be given the
firft day of January, the year thall end the laft day of December:
for theugh the ftroke, or poyfon, &c. were given in the zfternoon
of the firft day of IIanuau'_y, yet that thall be accounted a whole
day, for regulatly the law maketh no frastion of a day: and the
day was added, rhat there might be a whole year at the lealt afrer
the firoke, or poyfon, &c. for if Le die after that time, it cannot
be difcerned, as the law prefumes, whether he died of the ftroke
ot poyfon, &e. or of a natural death: and in cafe of life the rule
of law ought to be certain, B feeing the year and day in the
cafe of murder and hemicide, nft be accounted apres Ie _fait,
after the deed, if a man be ftricken or poyfloned, &c. the firlt of
January, and he dieth of that firoke or poyfon the firft day of
May, whether fhall the year and day be accounted after the ftroke
or poyfon given, or after the death? and it fhall be accounted
after the death, for then the man was murdered, and not after the
firoke orpoyfon given, &c. both in the indiftment at the fuitof the
king, and in the appeal at the fuit of the party, And fo it hath
been often adjudged contrary to the opinion_of
murderer half a year after the murder is redelved, and aided by
another, this acceffory may be indifted of appesled within the
year afier he became ‘acceffory, though it be after the year, that
the murder was committed, and fliall be tryed when the principall
is attainted,

If a marder be committed in the day time in a town not in.
<lofed, and the murderer not apprehended, the towafhip thall be
amercied, but if inclofed, whether the murder be ig the night, or
day, the town fhall be amercied, ‘They that are prefent when
any man is flain, 2nd doe not their beft “indeavour to apprehend
the murderer, ar manflayer thal be fned and imprifoned. What
Judgment afelon attainted fhall have, and what he ihall forfeit; fee
the firft part of the Inftitutes, fe&. 747. and here, cap. Judgement
and Execution, L -

¢ Nota that before the reign of H. 1. the judgement for felony
was not always one, but King H' 1. ordained by parliament, that
the judgement for all manner of felanies fhopld e, that the perfon
attzinted fhould be hanged by the neck till he be dead, which con-
tinueth to this day, $ee more for mugder in the chapter of IMo-
homachia,

Cap. 7.
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C AP VIL
OF HOMICIDE.

y yOO MICIDIUM cx wi fermini comprehendeth petit treafon,
murder, and that which is commonly called manflaughter ;

- for hemicidium eff fominis cadinm, and homicidium eff ormtinis oc+
c.fis ab homine fafla. Therefore the right divifion of hamicide is:
that of homicides, or manflaughter, l%me be voluantary, and of
wmalice forethought; as petit treefon, and murder of another, and
murder of himielf, Of the two former we have fpoken ; and of
murder of himfelf we (hall {peak hereafter. Of manflaughters,
fome be valuntary, and not of malice forethoughts of thefe fome
be felony (as Mall be thewed hereafter) and forne be no felony; of
which, fome be intefpe& of giving back inevitably in defence of
Kim{elf, upon an affault of revenge ; and fome without any giving
back; as upon the affault of a thief or robber upon 2 man in
his houfe, or abroad : Some upon the affault of oac, thatis un-
der cuftody ; as the fherif, or gacler affanlted by bis prifoner, Some

1 £ yicor. 290, in refpedt that he is on officer ar winilicr of juftice, without any

8g. 312 affault in execution of his office, or kawfull warrant, And lattly,

Briton <ap 7. fome homicides, that be no felony, be neither forethoupht, nor
voluntary; as manilaughter by riladventare, per inforttmivm, or
eafu. And fome rff%éfe, that be no felony, are caufes of forfei-
tire of a man's goods, and fome be not: and of thefe feveral
branches in their order.  And firft of murder of a man’s felf, who

- commonly is called fols a% /2,

Fole de fe. Felo de fe is 2 man, or woman, whiclrbeing compes mentis, of
found memory, and of the age of diferetion, killeth himfelf, which
being lawfully found by the oath of twelve men, all the goods and
chattels of the party fo offending are forfeited.

Regults Now let us perufe the feverall branches of this defeription, mayus
w Ror, Clouf,  ofF driidtum Jeipfum oecidere, quam alium.

x E 1. m 7 Being compos mentin] * 1f a manlofe his memary by the rage of
Rat. Claul ﬁcknefz or infirmity, or otherwife, and kill himfelf while he is not

GE. 1. AlMa  compos mentis, he is ot felo Je fe : for, as he cannot commit murder
g:{::“b;%' :f" upon anurbher, fo jn that cafe he cannot commit murder upon
cor. 124, himfelf. If one during the time that he is new compor menlis give
Row Efekear,  Mmfelf a mortall wound, wherecf he, when be hath recovered his
ano 47 E- 3. memory, dicth, he is not felo de fe : becaufe, the ftroke which was
Py Ricus  the caufe of his death, was given when he was not compes men-
. g E ) potis: et alfus o Scit reun, nife mens fit vea. -If 2 man give himfelf a

-2, cor 7y ound, intending to be fclo de feend dieth not within the yeur and

.22 E 3, X
f:: ::4 p?. day after the wound, he is not fzle dz fe.

Com. 260. OF the age of diferetion.] Hereof we have fpaken before teat.
ing of murder, -

€44 E. 1. 4d Kill /:imﬁy.% © And this is often voluntary, and fometime not

383 cor. 286 voluntary. It A. give B. {fuch a ftroke zs he felleth kim to the

& 297, ground, B. draweth his knife, and holds it up for his cwn de-
fence:



Cap. 8. Of Homicide, )

fence: A. in haft meaning to fll upon B. to kil him, falleth
- Upon the knife of B. whereby le is wounded to death, he is
Jelode fe: for B, did nothing but that which was lawfull in lis own
defence.

Lawfully found} 4 No goods be forfeired, untill it be lawfull
found by the oxth of twelve men, that heis felo dr /6 - and this
doth belong to the coroner fuper wifim corporis, to inquire thereofs
and if it be found Lefore the coroner fuper wifim corporis, that
he was felo de fe, * the executors or adminiftrators of the dead
fhall have no traverfe therennto.  And this is the reafon, that no
man can preferibe to have felons goods, becaufe they are not for.
Eeired, until it be faund of record, that he is felo de fe.

» Ifa man be felo de e, and is caft into the fea, or otherwife fo
fecretly hidden, as the coroner cannot bave the view of the body,
and by confequence cannot inquire thereof; in this cafe it nray be
inquired thereof by the juitices of peace of that county; for they
have power by their commiffion to inquire of all felonizs. But if
it be found before them, the executors or adminiftrators of the dead
may have a traverfe thereunto, but not to the indictment taken be-
fore the coroner fiper vifum corvoris, as before is faid: and fo hath
it been refolved. And fo in the cafe abovefzid may the kings bench
enquire thereof, if the felony be committed in the county where the
kings bench fit, and the exccutors or admiuiftrators of the dead
may traverfe the fame.

Are forfeited.]  Albeit ¢ Brafton was of opinion, that if a man
that was reus alicufuseriminis captus fit pro éodemt, utpste pro merte ko
minis, vel cum furto manfeflo, vel qued utlegatss fit, et meiu poenz im-
minentls morlis martem fibt vonfeiverit, haredepn non kabebit, guia fie
convincitur felmia priv; fadla, viz. furtum, migs'boninis, vel hurafinodi,
et confeientice wictus in res pro confeffo habetur.  Alind erit fi son St in
erining depréhonfus, €5c. mom debet in aliquo cafu exharedatio fiori, niff
preccedat crimen, propter qued peviculum mortis vel membrorum Suftinere
deber, €c. But the law makes no fuch diverfity : 4 for felo e S
whatfoever offerice he hath committed (whereof he was not in his
life time attainted) fhall forfcit no Jands, but his goods and chattels
only.  * And fo faith Britton, En cafe ox home eff felon de_foy mefme,
Joient fes chateux judyer mous come chatews de felon, le heritape ne guis
dent remaine as heires,  For no man can forfeit kis land without an
attzinder by courfe of law.

A ¢ villain giveth himfelfe 2 mortall wound, the lord feifeth his
ﬁo.o‘i*’ the villain after dicth of the wound within the year and the

ay, the goods are forfeit, _ '

And herein € there is a diverfity between chattels perfonels in ac.
tion, and in poffeffion: for if a debt be owing.to two, unlefe it be
in cafe of two joint merchants, and the one is felo dr /2, he doth for.
feit the whole: but otherwife it is of goods in poffethien, for there
he forfeiteth but his part, il :

A leafe b s made Er years io'the huthand and wile, the hufband
drowneth himfelf, the ieafe is forfeited, as you may read at large
in Plowdens Commentaries,

Now let us purfue the branches into which bloody homicide did
fpend and empty iufelfe.

Some manflaughters be voluntary, and not of malice fore-
thought, upon fome fudden falling out.  Delingyens per iram pro-

- Fa awcatus
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Of Homicideé. Cap. g,

woeatns puniri debet mitins,  And this for diffinétion fake is called
manflaughter. There is no difference between murder, and man-
flanghter ; but that the one is upon malice forethought, and the
other upon a fudden occafion: and therefore is called chance-
mediey.  As if two meet togethér, and ftriving for the wail the cne
kill the other, this is manflaughter and felony.  And {oit is, if they
had upon that fudderi accafion gone into the fields and fought, and
the one had killed the other: this (as hath been faid) had been but
manflaughter; and no murder; becaufe alt that fallowed,; was but
a continuarice of the firft fudden occafion, and the heat of the
blood kindled by ire was never cooled; till the blow was given, ef
Sie de fimilibus.

Manflaughter ! is felony, and hereof there may be acceflories-
afeer the fact done: but of murder, there may be acceflories, as well
before, as after the faét.

Some be ¥ voluntary, and yet being done wpon an inevitable
caufcare no felony. As if A.'be aflaulted by B. and they fight to-
ether,. and before any mortall blow given A, giveth back, untill
e commeth unto a hedge, wall, or other {trait, beyond * which he
cannot paflz, and then in his own defence, and for fafeguard of his
owne life kitleth the other : this is voluntary; and yet no felony,
and the jury that finde, it was done f¢ defondencds, ought to finde
the fpeciall matter. * And yet fuch a precious regard the law hath
of the life of man, though the caufe was inevitable, * that at the
common law he fheuld have fuffered death: and though the fia-
tte of Glocefter fuve his life, yet he flail forfeiv all his goods and
chattels. ¢ Hereof there can be noacceflories, either before or after
the fa&t, becaufe it igpot done fellco animo, but upon inevitable ne-
ceflity fe defenderde. ~1f A. affaul: B. {o Fercely and vielently, and
in fuch a place, and jn fuch manuner, as if B. {liould give back, he
thould be in danger of his life, he may in this cafe defend himfelfe ;
and if in that de%ence he killeth A, it is j¢ drfendendo, becaule it is
not done fello animo: for the rifle is, when he.doth it in his own
defence, upon any inevitable caufe, Quod guis ob tatelam eorporis fui
fecerity jure id feciffe videttr,

Some without any giving back ta awall, &c. orother inevitable
caufe. ¢ As if a thiefe offer to rob or murder B, either abroad, or
in his houfe, and therevpon affault him, and B. defend himfelfe
without any giving back, and in his defence killeth the thief, this
is no felony ; for a man fhall never give way to a thief, &c. nei-
ther thall he forfeit any thing, * Andfo it is declared by the ftatute
or 24 1. 8. Likewife  if a prifoner affavit the gacler, the gaoler
is not by law inforced to give back: butif in defence of himfelfe le

td

kil the prifoner, this is no felony,

£ So if anv officer; or minitter of jultice, that hath lawfull war.
aftault the officer of, minifter of juftice, he ig
not bound by law to give brek, but to carry him away: and if
in execution of his office he cannot otherwife avold it, but in firiving
kill him, it is no felonv. And in that cafe the dfficer or mini-
fter of juftice fhall forfeit nothing, but the party fo affauiting or
oIlTering to fiye away, and is kitled, fhall forfeit his goods and chat-
tels. .
R Picecomes fex balivus demini vegisy qui interficit duos latrones mn
pormiltenie!
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permittentes ﬁ' jufliciari in fui defenfionen:,

acgufetatur, |

U If at a juft or turnement, or at the play with fword and buckler
by the kings commandement, ene doth kill ancther, this is no fe~
lony. * Lo the reigne of king H. 2. it was enated, thut if in
fuch cafe one was flaine, it fhould be no felony, for that in
friendly manner they coutended to try their ftrength, and to be
able to doe the king fervice in that kinde, as occafion fhould be
offered.

There is an homicide, that is neither forethought, nor volun-
tory. ! Asif aman Kill another per infortanium, fen cajw, that is
homicile by miladventure,  De amputatore arbornm, qui cum ramum
Pé'f}ﬂ-’.f”""a infeivs accidit tranfountem : aut cwn guis pilam perceffivit,

e ex cupmrs 18 ocifies ofly rales de fowmicilie v pon omtwr. Homil
cide by mifadventure, s when a o doth an af, that Is not un-
lawfull, which without any evill intent tendeth to a2 man’s death,

Unlawfull] » If the a& be unlawful it is murder.  Asif A,

meaning to {teale a detye in the park of B, {hooteth at the deer, and
by the glarice of the arrow killeth a boy that is hidden in a bufli:
this is murder, for that the act was unlawfull, although A. had no
intent to hurt the boy, nor knew not of him. But if B. the owner
of the park had fliot 2t kis own deer, and without aoy 1l intent had
killed the boy by the glance of bis arrow, this had been homicide by
mifadventure, and no felony,
- % So if one fhoot at any wild fowle upon a tree, and the arrow
killeth any reafonable creature afar off, without any evill intent in
him, thisis per infortunizm : for it was not unlawful to fhoot at the
vilde fowle; but if he had fhot at a cogly or hen, or any tame
fowle of another mans, and the arrew by mifchance bad killed &
man, this had been murder, for the act was unlawfull,

Without any evsl intenr,] If 2 man knowing that many people
come in the itreet from a fernon, throw a flone over a wall, in-
tending only to feare them, or to give them a light hurt, and there-
upon one is killed, this is murder; for he had an ill intent, though
that intent extended not to death, and though he knew not the party
flaine, For the killing of oy by mifsdventure, or by chance, albeit
it be not felonv, guin volueras in deliffis, von cxitus fredlatur; yet be
thall forfeit th‘::ret%rr: all s goods and chattels, to the intent that
men fhiould be wary fo 1o diredt thelr altions, ay they tead not to
the effufien of mans blood, '

Nec weniam ¢ffufo fanguine cafis habet,

Nota, Homicide is called chancemedley, or chancemelle, for
that it is done by chance (without premeditatian) upon a {udden
brawle, thuffiing, or contention; for meddle or melle (as fome fay)
is an ancient Frepch word, and fgnifieth brawle, or contention,
But 1 take it fhat the French word is #, which fignifying fhuf.
fling or contending, and by corruption we changing the § to D,
doe call it medle, the § being not proncunced, whereof we have
made medlernm.  So as killing of 2 man by chance-medle, is
killing of a man upon a fudden brawle ur contention by chance
for the wotd [medle or melle,] whereof we have made a Latin word
sedietum or melletum, {ee Glanvilly lib, 1. cap. 2. cogmofeere de med-
{et35, dg werberibus, de plagis: that is, of brawling, or brabling, o

R T Fs battery,

¢ non ex felonia, fex malitia,
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Of Deodands. Cap. g.

battery, of wounding: the firft In words, the other twa in firokes,
&c. in ancient time expreffed by thefe two Saxon words, viz, flif,
a flitan, to brawle; and fir, which we retaine {till to fight' when it
proceeds to blowes. Unde flirwit, flickuwite, Fhtwize, &

And thus much of homicide commited by man. Se¢ in the
next chapter of deodands, of another kinde of killing of 3 man,

!

‘CAP IX

OF DEODANDS.

EODANDS when any * moveable thing inanimate, ok

B bealt animate, doe move. 1o, or caule the untimely death of

any reafunable creature by mifchance ® in any county of the
realm (and not upcn the ica, or upon any falt water) without the
will, offence, or fault of hinifelf, or of ‘any perfon. * They be-
ing fo found by lawful inquifition of twelve men, bein precium
Janguinis, the price of blood, are forfeited 1o Ged, that 1s to the
king, Gods lieutenant on earth, to be diftributed in works of
charity for the appeafing of Gods wrath. '

And it is to be oblerved, that there is a diverfity, as concerning
the deodand, when the party {laln is within the age of difcretion,
viz. of 14. years, and when he s above the age of difcretion.
For when he is flain by fall {from a cart, horle, mill, &ec: and Is with-
in the age of difcretion, there is no deodand,; as it is adjudged ® in
8§ E. 2. tit. coron. 38g. But otherwile it i3, if an oxe, horle, bul!"
or the like, doe kill any within the age of difcretion, there the
fame are deadands.

And this law concerning deodands, is grounded upon the law of
God, Excdus 2. verf, 28. i bos cornu percufferit virsm, aut mulierem,
et Tortui fucrint, bapidibus obroctur.  See juitice Stanford, lib. 1, cap,
t2. which need not here to be recited. If A. killeth a man with
the fword of B, the fword {halt be forfeit to the king ® as a deadand,
becaufe mover ad martem, and for default of fafe keeping of the
fame by the owner. ’ o '

But now that we have cited, and referred you to our books of
law already known, and publithedy let us caft our eye upon fome
records of pagliament concerning deodands, of, or out of fhips or
other veffels upan rivers, or waters, frefh ar falt, the law being
clear. that in agua dulci there may be deodands, butin the fea, or i
aqua falfa, being any arm of the fea, though it be in the body of
the county, there can be no %y)dand of the fhip, or any Ppart
thereof, though any be drowned out of it} becau?c, though the
arm of the fez be within the body of the county, the fhip orother
veflel is fubjeét to fuch dangers upon the raging waves inrefpect of
the windand tempeft. And this diverfity doth notably appéar in thg
parliament. roll.  Amonyft the pctitibr‘s' in parliament 1t is defired,
that if it happen any man, or bay to be drowned by a fall out of
any fhip, boat, or vefiel, they fhall be no deodands. W hereunto
the king wupon great advice, and confercnce with his judges and

: . . o councell
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councell learned (as always the King doth to petitions in parliament)
inade anfwer, The thip, boat, or veilel being upan * the fea thal] be
adjudged no deodand, but being upon a frefh river, itisa depdand,
but the king will thew favour,

See the hike petitions in other rolls of parliament amme t R. 2.
nit. 106, 4 R. 2, nu. 33..1 H. §. nu, 35. &c. but ncver obtained
more, then the common law gave in thety cafes,

CAP X

-

Of BUGGERY, or SODOMY.

IF any perfon fhall commit buggery with mankind, or beaft|
by authority of parliament this offence is adjudgﬁ;i felony
without benefit of clergy. But it is 10 be known, {that T may

phlerve it once for all) that the ftatute of 25 H. 8. was repealed by

the ftatute of 1 Mar, wherehy all offences made telony or premu.
nire by any adt of parliament made fince 1 H. 8. were generally
repealed, but 25 H. 8. is revived by 5 Eliz,

Buggery is a detefiable, and abominable fin, amonglt chrittians
not to be named, committed by carnalt knowledge againit the or-
. dinance of the Creator, and order of nature, by mankind with

mankind, or with brute beaft, or by womankind with bruite

beafl.

Bugeria is an Ttalian word, and fignifies fo much, as is before
deferibed, paederafles or paiderefles is a Greek word, amator puerorum,
which is but a ipecies of buggery, and it was complained of in
parliament, that the Lumbards had brought into the realm the

" fhamefull fin of fodomy, that is not to be named, as there it is

faid.  Our ancient authors doe conclude, that it deferveth death,

wltimum fupplicium, though they differ in the manner of the puoifh-
ment.  DBritton faith, that {odomites, and mifcreants thall be burnt,
and fo were the fodomites by Almighty God. Fleta faith, peco-
rantes el fodsmite in terra wivi confodiamur ; and therewith agreeth
the Mirror; pur le grand abhomination, and in another place he faith,

- Sodomie ¢ff crime de magtflie, wers le roy evlefire.  But (1o fay it once

for all) the judgement in all cafes of felony, is, that the perfon at.

tainted be hanged by the neck, untill he, or the be dead. Bur in
ancient fimes, in that cafe, the man was hanged, and the woman

was drowned, whereof we have fecn examples in the reign of R, r,

A this is the meaning of ancient franchifes grauted de furca, et

Jofa, of the gallows, abd the pit, for the hanging upon the one,

and drowning in the other, bwnt fofa wtaken away, and furca re-

mains.

Cum mafeuls non commifeearis coitu famineo, quia ebominatio ef. Cum
wpni pecore non cotbis, nee maculuberis cum eo: mulier now fuccumiet Jue
mento, nec mifeebitur ef, quia frelus off, €5c,

Theact of 25 H. 8, hath adju.dged it felony, and therefore the
judgement for felony doth now belong to this offence, viz. to be
i;anged by the neck till he he dead.F He that readath the preamble

4 of
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Jfeminis without penetration maketh no rape.

Of Buggery. Cap. 10.
of this ¢, fhall find how necefTary the reading of our ancient au-
thors is: the {tatute doth take away the benefit of clergy from
the delinquent. ~But now let us perufe the words of the éid de-
feription of buggery. : :

Dzigﬂabf.e and ab’minadie.] Thofe juft attributes are found in the
act of ug H. 8. , '

Amengf Chrifiians not ta he named.] Thefe words are in the ufuall
indi@ment of this offénce, and are in effelt in the parliament roll
of ¢o L. 3. wbi fupra, on. 8. '

By carnail knowoledre, £9¢.)  The wards cf-the indiftment lL:e,
cortra ordinaiionent creatoris, €8 watura ardingon, vems habuit wenercant, -
diffumgue puerem carnaliter * cognovit, &, Soas theee mufl be pones
tratia, that s, res ix ve, cither with mankind, or »ith beaft, but the
leuft panetration nuaketh it carnall knowledpe, % See thg inmdici-
ment of Stzfford, which was drawn by great advice for committing
huggery with a boy, for which he was attajnted and hanged.

" The fodomites came to this abamination by four means, ‘viz,

by pride, excefle of diet, idleneffe, and contempt af the poor.
Otiofus mikil copitat, nifi do wentre et wenere, Both the agent and
confentient are felons: and this is confonant to the law of Gud.
$ Qui dermierit cum mafculo coitu faminen, uterque cperatus ¢ nefas, et
morte moriatyr, And this.acéordeth with the ancient rule of law,
agentes et confentientes pari pena pleflentur.
" Emiffie feminis maketh it not buggery, but is an evidence in cafe
of buggery of penetration: and fo in rape the words be allo, car-
waliter ¢ grovit, and therefore there mutt be penetration; and emifia
Pide in the chapeer
of Rape. If the party buggered be within the age of diferetion, it
is no felony in him, but in the agent only. ~When dny offence
is felony either by the common law, or by fatute, ali acceffories
both before and after, are incidently included. @ So if any be pre-
{ent, abetting and aid pg any to dv the adt, though the offence be
perfonail, and to be done by one only, as to commit rape, not only
e that doth the aé is a principall, ¢ Lut alfo they that he prefent,
abetting, and aiding the mifdoer, are principalls allo, which is 3
proof of the other cafe of Sodomy. .

Or iy waman,} ‘This is within the purvien of this aét of 24 H.
8. For the words be, if any perfon, &c. which extend as well to
a woman, as to a man, and therefore if fhe commit buggery with
a beatt, fhe is a perfon that commits buggery witha beail, to which
end this word [perfon] was ufed. And the rather, for that fome.
what before the making of this act, a great lady had committed
buggery with a babaon, and conceived by it, &e.

There be four fins in holy feripture called clamantia precata, cry-
ing fins, whercof this deteflable fin is one, expreffed in this dif-
tichonc : '

Sunt wox clamorur,eox_fanguinity ef fodomorum,
y Fox eppreffarnmy merces datenta laberiem,

Cap.



Cap. 11, Of Rape, | '

C AP XL
OF R APEL.

R ATE is felony by the common lnw, declared by parliament
for the vnlawfull and carnall knowledge 2nd abnfe of any
woman zbove the age of ten vears againft her willy or of
2 woman child under the are of ten years with her will, or
dozingl her will, and the ofender Mall not have the benefit of
clergy. . o

What offence this was at the commen law, and what alfts of
parliiment have been enafted concerning the fame; fee in the fe-
cond part of the [nflitutes in the expolition upon the ftatute of
W. 1 ca, 13, and W. 2. ca. 34. and the firlt paz of the Inftitutes,
feft. 196, 7 H.6.2. 22 E. 4. 22. 6 EL. 7. 4. b.

* The doubr that was made in 14 Eliz. at what age a woman
child niight be ravithed, wos the canfe of the making of the ® a&
ot 18 Euz. ca. 6, for plain declaration of the law, [Thatif any
perfon fhould unlawfuily know and abufe any woman-child under

the age of ten-years, every fuch unlawful and carnall knowledge

{hould be felony, and the offender therzin being duly cenvicted,
fhall fuffer as a felon without allowance of clergy.] °

< ‘Although there be emiffo fominis, yet if there Ge no penetra-
tion, that is, res in #e, it is no 1ape, for the words of tke indiGment
be, carnaliter copnovit, £5'e. n ’

4 Inthe parliament rolls we read what deteftation hath been had
of this hainous oifence, At the petition of Iiabell late the wife of
Johu Botiler of Beaufie in the county of Lancaller knizht, which
Ifabell one William Pull of Wirrall in the couniy of Chefler gent,
fhamefully did ravith.
that if Witliam Pull doe not yeeld himfelf after proclamation made
againdt Lim, that he fhall be taken as a traitor atiainted.

¢ The fame lfabell Ly another petition fhewed, how the faid
William by dures and meoace of imprifonment iaforced her to
marry him, and by colour thereof ravifhed her, for the which fhe
pra‘ycth her appeal, which to her is granted.
 f Marzaret late the wife of fir Thomas Malefant knight, made
the like complaint againft one Lewis Leyfon alids Gethey a
Welchman, Againft whom the like order is taken, as was for the
faid lfabell: onely where the rape was committed in Wales, it is
gnacted, that the fame thall be tned in Samerferthire.

£ Upon complaint of Henry "Heamont fon and heir of fir
Heary Beamont knight, and Charles Vowell efquire, Sc. againit
¢ne Edward Lancafter of Skipton in Craven efquire, for taking
away dame Joan Beamont the late wife of the faid Sir Henry,
being lawfully marricd to the faid Charles, and for that the faid
Edward married the faid dame Joan againft ber will, and ravithed
her.  Againft -Edward Lancafter and others, remedy is given by
#ppealy apd fusther » upon occafions happening thercupo;}t, the
I : atute
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Gen, S

2 Sam. 13. 14

8.
'
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Exod. 31 16,
Deut. 24. 7.
%3 Tin, 5 106

H. e
19 EL cap. g

Cé.rrying away Women, &c. Cap. 12.

fatute of 31 H. 6. was made, which giveth remedy to a woman
enforced to be bound by ftatute or obligation, as by the aét it ap-

eareth. .
b It is read in frory, that chaft Lucretia being ravithed, fhe was
found in extrerne heavinefle, and it was demanged of her, Salvan?
the anfwered, Quomods midier falva offe poteft lefa pudicitia ? and
yet thereof it is truly faid, Duo fuerunt, et saus commifit adul-
tereiit

In the holy hiftory you fhall read, Dinam cum widiffet Sichem flius
Hemor Hovel princegs terra illivs, adamavit ef rapsat, £de,  Obierve
well what followed thereupon. Likewife, dmmon prevalens wiribus
Juis apprefit Thamar fororem fuam, et cabavit eum ea, B¢, que afpergens
cinevem capiti fuo, friffe talari wunica, impofftis manibus fuper caput fuum
:;ia:jiugrea’fem et clamans e, And oblerve alfo the end vf the af-

nder, :

'C AP. XL

Felony fo'r.carrying a%vay 4 Woman againft her
will, &c.

W E have thought good next after Buggety and Rape, to fpeak
of the ftealing of women, becaule the * apoftle doth rank,
after the fodomite, him thatis plagiarius, fo called, becaufe
lege Flavia plagis damnam etwr. And we will begin with the ftatate
of 3 H. 7. cap. 2. :

Where women, as well maidens, as widows and wivesy
having fubftances, fome in goods moveable, and fome in
lands and tenements, and fome being heirs apparant unto theix
anceftors, for the lucre of fuch fubftances, béen oftentimes
taken by mifdvers, contrary to their will, and after married to
fuch mildoers, or to other by their affent, or defoyled, to the
great difpleafure of God, and contrary to the kings laws, and
dilparagement of the faid women, and utter heavinefle, and
difcomfort of their friends, and to the evill enfample of all
other: it is therefore ordained, eftablithed, and enadted by our
foveraign lord the king, by the advice of the lords fpirituall and
temporall, and the commons in the faid parliament aflembled,
and by authority of “the famge, That what perfon or perfons
from henceforth that taketh any woman fo againft her will un-
lawfully, that is to fay, maid, widow, or wife, that fuch
taking, procuring, 2nd abetting to the fame, and alfo receiving
wittingly the fame woman {o taken againft her will, and know-
ing the fame, be felony, And that fuch mifdoers, takers, and
progurators to “the fame, and -receytors, knowing the faid

E S - offencs



Cap. 12. Carrying away Women, &e,

offence in form aforefaid, be henceforth reputed and judged as
principall felons, = Provided alway that this alt extend not to
any perion taking any woman, only claiming her as his ward,
_or bondwoman,

This att on the offenders part doth extend to all degrees, and to

all perfons, but extendeth not 10 all women: for on the womang
part four things are detelfarily required to make the offence felony.
Firit, that the maid, wife, or widow have lands or tenements, or
moveable gouds, or be an”heir apparent, Secondly, that fhe be
taken away agatnit her will, Thiraly, that fhe be married to the
mifdoer, or to fome other by his confent, or be defiled, {that is,
carnally known) for if thefe concurre not, the mifdaer is no felon
within this ftature, but otherwife to be pumfhed. And o it was
refolved, 3 % 4 Ph. and Mar. And after refolved by all the judges
of tngland upon advifed confiderntion of this aft of 3 H. y. and
upon contulzatian, and conference between them, as the lord Dier
hath reported ynder bis own hand, which I have feen, but the re-
port thereof is omirted in the print; and the indistments grounded
Epon this ftatute, ape according to this refolution, Fourthly, that
fhe be not ward, or bondwoman to the perfon that taketh ber, or
gaufeth her to be taken nuly as his ward, or bondwormay,
" By this ad, not only the takers, but the procurers, abstters of
the felony, and receivers of the faid woman wittingly, knowing
the fame, be all adjiidged as principall felons ; the bke whereof we
finde not in any other flatute, thar we remember. But by a con.
ftrudtion of the common law, they that receive the mifdoers, and
not the wbman, are acceffories; for this att maketh the receivers of
the woman, &c. principals.

For the odioufneffe of this offence, the benefit of clergie is
taken away from ull the offenders againit the faid a®.  Vid, Kel.
way, and Stanford, _
~ See a good and profitable flatute made for fuch as take away
maidens or women children, &c¢. within the age of fixteene yeares
{though it be not againft their will) without confent of parents, &c,
and a penalty impofed for deflowring, or contracting matrimony
with filch maids or women-children; and further, the forfeiture
which fuch maid or woman-childe undergoe, which confent ta
fuch contrad, &c. DBut becaufe we are now to {pezk of felonics,
whereunto that aé} extends not, we refer the reader to the ftatute
itfelfe.  Only we will adde a cafe which we find in the parliament
roll, ' '

The Lady Nevill of Effex complained in parliament, that John
Brewfe and others brake her houfe at London,-gnd violenly took
thereout Margerie the daughter of Joha Nigford her fonne (by her
firl hufband) and carried the faid Margeric away to the houfe of Sir
Robert Howard knight ; and they kept away the faid Margerie, to the
end fhe fhould siot purfue in court chriftian, for the annullation
of a contraét of matrimony, againft the fsid fohn-Brewfe. Thie
was holden fo great an offence, as the faid Sir Robert was commit.
ted by the lords to the Tower of Leondon, and he afier found
furety, and promifed to do his uttermof to briug forth the faid
Margery by a day prefixed, or elfe to yield himfeif prifoner to the

3 & 4 Ph, and
Mar_jugtice Da.
litans eeparr,
Mich, 26 Eiix,
Dier manafcripe
And fo relolved
by parliament.
in anne 19 Ei
cap. g.

Nota, quia ram.
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Cﬁtting out of Tongues, &c. Cap. 13+

Tower sgaine: but it feems the maid was reftored- to her mother
againe, &c. for I find no further profecution of that caufe, See

 hereafter, cap. 45; in fire. 43 Eliz. cap. 13.

C AP. XIIL

Of Felonie for cutting out of Tongues, and
putting out of Eyes, &c.

4

II‘ any man doe cut out the tongue, or put out the eyes of
K any of the kings licges, of malice prepenfed, it.is felony.

The mifchicfe before this ftatute was, that when ane had been
beaten, wounded, maimed, or robbed, &c. the mifdoers, to the
end that the party grieved might not be able'to accufe them, did

- ‘cut out their tongues, o¥'put out their eyes, pretending the fame

to be no felony: and therefore it is ordained and eftablithed to be
felony by this aél.

Here it is to be obferved, that where it doth appear by the
preamble of this law, that this offence had been be?ore this act
daily done : this law did fo terrifie offengers, as we remember not,
that we have read in any book or record, any to be indicted, &c.
upon this law, zbove one at the oft.  And of all Gatutes thefe
are to be preferred, which prevent offences before they be done,
before thole which punifh them after they be done. And there-
fore in the making of this law there was falutaris fiveritas, et beaia
Jecuritas.

" Malice prepenfed.] That is,voluntary and of fet purpofe, though
it be done upon a fudden occafion: for if it be voluntary, the law
implyeth malice,

e read in Brafton, that the cutting off of a mans privie
members was felony by the common law : for he faith, Quid di-
itur fi quis alterins wirilia abfeiderity et illum Libidinis canfa vel convitii
caftraverit? temetur five hoc wlems fecerity vel invitus, et fequitur pana
aliguands capitalis, aliguands perpetuum exilivm cum omtii bonorum
ademptione.  And agreeable thereunto, 1 finde & record in Bratton’s
time to this effect 1 Hearieus Hail et A. uxor ejus capti et detenti fun! in
prifena de Evilchefier, £6 quod reflati fuerunt quid ipfi abfeidersnt virilin
okannis Monachi, quem idem Henvicus deprehendit cum predifla A
wxore ejus, €c. Fleta faithy Si guis caffratus Suerit, talis pro make-
miate poterit adjadieari, And,therewith agreeth old juftice Sennal in
the Mirror; and fois the Jaw holden at thisday. And in the Ap-
peale and Indi@ment of Mayhem it is faid, felonicd maphemauit :
whereof we fhall {peak meore hereafter in his proper place. Cut-
ting off of eares is no felony, as it appeareth by the ftatute of 37 H. 8.
Vid, Stanf: Pl cor, 27. a. The offender fhall have the benefit of

CAPD



of Burglarie.

Cap. Il{.q )

C AP XIV.
OF BURGLARIE.

BURGL AR (or the perfon that coinmittethburglary) is by
the * common law a felon, that in the night breaketh and en-
treth into a manfien houfe of another, of intent to kill fome
teafonable creature, or to commit fome other felony within the
fame, whether his felonious intent be executed or not.  We call it
in Latin dwrglaria: and in flatute dr officio coronat. the offenders are
called raptores domorum. . - '
This word ® durglar, is derived of thefe two wards, viz. durgh,
© [ fignifying an houfe, and Jaron fignifying a thief, as it were an
houfe-thiefe, ¢ The Saxons called it huybnee, iiter fedlera inexpia-
éilia.  And aptly was it derived from latro; for,

4 Ut jugulent homines, fargunt de nocte latrones.

* Britton calleth him a &urgefer. Then let us perufe the branches
of this defcription. :

In the night.] f The word in the indidtment or appeals, is,
woltantery id.¢fly wolty. . The natural day is divided i Jucem, Jight,
which is dies_folaris, 21id in tenebras, which is night. § Andthere-
fore as long as the day-light continues, whereby a manscounte-
nance may be dilcerned, it is called da%r: and when darknefie
comes and day-light is paft, fo as by the light of day you cannot
difcerne the countenance of a man, then it is called night. » Po-
Suifti tenebras, et falla ¢ff mox, in qua pawarfount bific filoe s fol
oritur et comgregate finty exit konte ad opus e operationem fuars, et vedit
vefpere. This doth aggravate the offence, fith the night is the time
wherein man is to reft, and wherein beafts ranne about feeking
their prey. . | '

In ancient records crepuffulim was fignified, when it was f{aid
Inser canem et Jupum : for when the night begins, the dog fleeps,
and the wolf feeks his prey. For fo we finde the entry oftentimes
in the raigne of B. 1. as taking one exanjple for many, ! Margeria
JSikta Nl'fofﬁ de Okele appellar Fohanners Clofc pro raptu, et pace regis
Fradta, die Martis, €5c. inter canem et lupum, id eff, inter diem et
nolers, vel in crepufeudo, Anglicd twylight, _

& Iu placits de dome combufia ma!itig%’ hova wifpertina, feilicet inter
caiem. ¢t Lupum venevunt malefallores, A. B. &,

-V Ipnitegium, & tegends ignem, 1. coverle fuey hora oftava poft me-
ridiem. R
w Bradton faith, '§i quis furem noffurmum occiderity ita demum im-
punc foret, fi parcere ¢i fine periculs fuo mom potuil s fi autem potuit, aliter
grity in manibus enims regif funt vita et mors hominum, fleut coram vege
apud Windefore de quodam homine de Cocham, coram Guliehmo de Ralegh
tunc jufliciarvie, cui deminus rex in tali cafu perdonavit merient. Pgree-
able hereunto was the law of the Twelve Tables; Si noctw furtum fac-
tum fity jure cafus o,
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64- , Of Burglarie, Cap. 1 4.

£ Mar, Dier g8 Break and oner.]  'The wotds of the indiftment Le, Fregit er in-
#ravir: and this is underlteod of an a&tuall breaking of the houfe,
and nor of a breaking in law: for every entry into the houfe by a
trefpaffer, is a breaking in law : butin cafe of a burglary, every
entry is tot a breaking of the houfe, for the words of the indifts
ment be, Felonict et burglaruer fregit, €9¢. As if the doore of 2
manfion houfe ftand open, and the thief enter into the houfe with
a purpofe to feale, this is a breaking of the houfe in law, and
et no burglary, becaufe there muft be an adtuall breaking. 8o
ft is if tke window of the houfe be open, and a thiefe with a haok
or other engine drawetlr out fome of the goods of the owner: this
#s no burglary, becaufe there is no aftuall breaking of the houle.
But if the thiefe breakeih the glafle of the window, and with &
haok or other engine draweth out fome of the goads of the owner,
this is burglary, Fnr there was an adtuall breaking of the houfe, It
is deemed av entry, when the thiefe breakcth the houfe, and his
body, or any part thereof, as his foot, or his arme, i3 within an
part of the houfe: or when he puiteth a gun into a window whic
he hath broken, or into an hole of the houfe which he hath made,
of intent to murder or kill; or ashath been faid, a hook or other
engine into any part of the houfe which he hath broken, of intent
to %cale: this being put by him into the houfe, is an entuy and
Femf.ol cor.  breaking of the houfe. But if he doth barely break the houfe
> & witheut any fuch entry atall, that is o burglary, for it muft be
i A‘g“"' 8% fregit et intravit,
§5 £+ 39- 7 " If divers come in the night to do a burglary, and one of then:
*i3H.q1 break and enter, the reft of them flanding neere to the doore, or
3 about other parts of the houfe, or at a lanes end, or fome orchard
gate, or field gate, or the like, 1o watch that no help fhall
come to defer] and aide the owner or dweller ; this is burglary
“ju all,

That which is done in fraudem Igis, the law giveth no benefit
thereof to the party. As if thieves come in the night with hue and
cry, pretending that they be robbed, and fhall tequire the conflable
to fearch for the felons, and whileft he goeth with them into fome
mans houfe, they binde and rob the confiable, and dwaller, this is
burglary; for in judgement of law it is their a&t.

0 @ manfion hewfe.] The indictment faithy Domus manfonalis, a
" manfion or dwelling houfe.
$2E. 5 Br. t Domus manfionalis is divided into two branches, viz. to infet
gor, 190 , edifices, as hail, parler,’buttry, Ritching, and lodging chambers,
Brivton, for 17" 0. and the outlet buildings, as barnes, {tables, cow oufes, dai-

ries, &c. all thefe are parcels of the manfion-houfe, and will pafle
by the name of demus manfonalis.  And albeit every manfion-houfe
hath not ol thefe buildings, vet every houfe for the dwelling and
Dabitation of man is taken to be a manfion-houfe, wherein bur.
glary may be committed, -7
®Lib. 4, fo. 40 ¥ Ifa man hath a manfion boufe, and wvpon fome accident he
I Droske cafe.  and all his family fome part of the night are out of the houfz, and
h’l.' 8 Elie.per 5 4hé mean time a thief break and enter into the houfe, of intent
+ juftices, ibid. . . :

. to fteale; this is burglary, although neither the ‘owner nor any
€33 H. 4. cap of his family is in the houfe: for the indiGtment of burglary
1. 5 E.6 cap. g, 15 dorham manfionalemy ©e. fregit, Wr. and this is domus mans
Sce inter lges ~ frowadis, @ See horeafter the flatutes of 23 H. 8, and g E. 6. .
Aiorredi. ¢, B, . If



Cap. 14. Of Burglarie,

- 4If 2 man do break and enter a church in the night, of intent
to fteale, &c. this is burglary, for ecclofin off domus smanfitnalit omni-
posentis Dei. ¢ Frufra legis auxilium imvocat, qui-in legem commis-
sit. ¥ Domus mea domur erationis wocabitur, vos autem fecift's illam

Jpeluncam latronum, Sacrilegivm devivatur & facrs et legere, id 8,
Surari. S, . :
A tent or. booth in fair or market, is not domws manfionalis,

but‘of another name or kind; ¥ but that is provided for by the
ftatute of 5 E. 6. cap. 9. whether the robbery be done in the
night, or in the day, the owner, &c. being within the fama,
fleeping or waking, Buta fhop wherein any perfon doth converfe
being parcell of a manfion-houfe, or not parcell, is taken for a
wanhon-houfe. '

- Likewife 2 chamber or room, beit upper or lower, wherein any
perfon doth inhabit or dwell, is domus manffonalis, in law:

Our ancient authors and old records did exprefle burglary under
this word, kamfuckne, or hamfokne. The firft is derived from two
Baxon words, viz. of Aem, that fignificth a manfion-houfe, demur
manfionalis, which to this day we call our home: and fickse or
Juccen, that is, feeken, as much to fay, as to feek 4 man in his houfe
to flay or rob him.

Iris to be noted that our ancient authors, nor our old bock.
cafes do diftingoifh between the day and the night, when the of-
fence fhould be committed in the houfe, fave only the Miiror.

© 8% guis hamlockne, quz dicitur tnvgfio domus contra pacem domiini
regic in dome fug fe difenderst, et invafor ocrifies eff, imperfecutus ot in-
sdins vemonedit, fi ille quem ingefit aliter & defendere non potuit ¢ * dicitur
enimt quid hon ¢ff dignus habere pacem, qui mon wult obfirvare eam.
And the Mirror {aich, Hamfickne de aunciens ordivance ¢ff peche mortel,
car driit off que chiftun eyt quiet on fore hoflel, g. a Ia ley ¢/t

Others derive hamfockne from fam, which of both fides is con-
fefled to be a manfion-houfe, and fckze which fignifies a court, as
much to fay, as to have jurifdiction, or to hold ples of offences
done to a man in his howfe,

One was indicted, Quad closfum I S. fregit, (¢, ad ipfum inter
Siciendam.  This is not felony without any a&t done, though it were
noctanter » for the appeale and indi¢tment of burglary is gued domum
manfionaleiny &c. fregit et imvavit, 80 asneither clofe nor any other
place, but the manfion-houfe only is required to makp burglary.
But burglary may be committed as well in the outfet buildings, 2s
iu the infet, for all are parts of the manfion.houfe, and he that
breaketh any of the outfet buildings doth break domum manfionatem,
as well as he that breaks the infet, = '

Qf intent 1o kill]  If a man be indifted, that he in the night
time did feloniou(ly break the houfe of I. 8. ad verderandum .-}g%m
4. §. this is no burglary, becaufe it was but to beat, and not to
kill. Bot if it weve ad interficiendum 1778, then it is burglary,
though he never touched him; for the intent muft be to commit
felony, and not trefpafle, or other thing that is not felony, the
words of the appeale or indiftment being, Qued felomic? et burglari.
ter fregit, et intravit, &'c. fo as there muft be a felonious and bur-
glarjous intent. '

Or to commit fome other felony.] They be burglers which break
any houfe or church in the night, although they take awg no-

sing +
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4 Britton. fo, 17.
Dier; 1 Mar. gq.
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f Matth. 21. z3.
E 5 E. &, cap, 9.

Brafton, th. 5,
fo. 144, b.
Britton, fo, 31.
Sratut, Wattiae,
fo. 6. ter, de
Snpden.

Mim cap. 1. §
11. de Ham-
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Expofit. vocab,
inter ftatuta,
Flera, lib, 1, ca,
42.
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7. Hit. cor, 239,

13 H.q. ubi fup.

22 F. 3. cor, 264
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&3, Of Buriing of Houfes:.  Cap.ags

thing i otherwife it is of robbery, as fhatl be faid hereafter. See
$tanf. PL. Cor. 30. b. : .
243 H. 8 cap. 1. The ftatutes of 23 H. 8. cap. 1. 20d 5 E. 6. eap. ? do not, des
§E.6.cag.  fine what burglary is, but take away the benefit of clergy from
certaine kindes of burglary. As when an attuall robbery is done,
ard when the owner or dweller, &c. is put in fear, &, of when the
owner or dweller, &c. is leeping or waking within any place 'with-
in the precinét of the fame houfe; thefe circum{tances do aggra-
vate the burglary : and therefore the makers of thofe ftatutes took
away the benefit of clergie not in all cafes of burglary, but n
Clergie. thofe particular cafes where a robhery is done, &c. But the {tatute
1§ Eliz. 049- 6. of 1§ Eliz, cap. 6. hath taken away the bezefit of clergie in all
cafes of burglary : end hertby a good and equall proportion i3
kent in all cales of this nature.  And both aélts of parliament, and
the refolution of judges do well agree together, which fome not
well obferving have publifhed manifeft errours, which being in cafe
of life are fit to be reformed. : o _
49 Eliz. ca. 13, 1If any man thall break a houfe by day, and take away thence
money or goods to the value of five {hillings or more, v any part
of a dweliing houfe, or outhoufe belonging to the {ame, though
no perfon be therein, for this felony he fhall lofe the bencfit of
his clergy, foas for this offence the purty fhall fuffer death, as in
cafe of burglary:

[66] C A P. XV.
Of BURNING of HOUSES.

D Incendiariia HAVING now Ipoken of f_)}lrglaries, and felonies concerning
inter leges JIL- houfes,. there refteth one other of that kind, wherewith we

thelltanyy cap-.6. will conclinde this divifion, and that is, Burners of houfes:
;"t' gi}mﬁ,csp. which being a __felqny/ﬁy the common law, let us fee, what our
61, fo. 113. ancient authers, and old parllaments; and records have left unto’
Hupbarnes nu-  Us thereof. : '. _
meracur inter 2 The ancient article of the eire was, De freomdiariis notlurnis vel

feetera inexpia-
bilia,
2 Cap. Itineris

disrnis, et combufiionibus tempove pacis uequiter perpetvatis,

b Hereof Brafton faith, Si guis tuwrdaia feditione incendinm feeerit
nequiter et in felonia, vel ob imicitlam, wl alia de cagfa, capitali fens
BBl L3 fentiz punietur. Neguiter dico, quia incondia fortuiray vel per nepligentiam
148, b Faéla, et non mala confiientia, non flc puminntnr, quia rz'w'ﬁrc'r agitur

cokitra fales.
Bt fo. 16. . Britron faith, Seit fugnife de ceux gue felonivufinent en temps de peace

aieht auters blees, cu auters meafons arfes~vt ceux gue fere” de ces attaint,

Joient arfesy iffint que ils foient punies per mufme le chofe dont ilz pe-
Fletali. 1. ca 3. cherent. . _
Ee combuftioni="  Fleta faith, S§i guic wdes alienas nequiter ob iuimicitiam, vel prade.
Mirrorca. 1.§ 8. rar:ﬁa :en::pa; ¢ pacis cam&:{ﬂéa ity et inde convictus fuerit per appellum, WT_
De Avdours - ey capitali debet fententia puniri. _—
copes. b 11 Do The Mirror, Ardurs fonty que ardemt citie, wille, maifon koméy
Appeal darfon - maifen 6:’4/?’ o' anters chatenxy de lonr felonic on temps de pace pur
&§ 12, cap. 1. ’ ST - B b
Al arfon.



Cap. 15.  Of Burning of Houles.

“haine ou wengeance, &e, In.Appea] de arfin. Iffint ico dife; fbfr.,
Que Sebright illmgue off defamy, e, de cooque 2 tiel jour, €. e tich

meafon, * ou biens, mift Je few, Ufc. And afterwards en refposis al arfon,.

Al arfin poit il dive, que la ventwre avient de mifihance, et nicnt de
Felony pirpenfe

So hainous was this offence, that in anno § E. 1. it was declared

by parliament, Qué cens quese font prifes pur arfon flowionfiment faity

Adjudicantar fifpends, qui cx

e foient on afeun mazner yephoifablis.
' de Lynne in com.

malitia preecogitate combufferunt magnam gpartesms
Noffe o - . S

lljfl;on difperfing of bills, threatning burning of houfes, &c.
was made high treafon, whereof more hereafter: but that act is
repealed by 1 E. 6. cap. 12. and 1 Muri . Now upon that which
hatti been faid, our purpele Is to frame a defcription of this felony;
as may alfo be warranted by our year-books, and the common opi-
nion and experience at this day.

Burning 15 a felony at the common law, committed by any
that malicioully and voluntarily, in the night or day, burneth the
houfe of another.

Now let us perufe this defcription, by all bis materiall parts.

Burning.] Putting of fire inte any part of 2 houfe, whereby that
patt burneth. For it is neceflary, that there be a burning, but
it is not neceffary, that all or any part be wholly burnz, nor
that the fire hath any continuance, but the intent only fufficeth
not. As if one put ‘fire’ into any part of a houfe, and it burneth
not, this is no felony, for the wdkds of the indiétment be, incendit;
et combufft. Again, if it doth burn, though it goeth out of it itfelf,
it is felony. v e '

By the common law.] 'This is proved by all the ancient authors,
ats of parliament, and bools aforefzid. And the reafon there-
of is, for that burning of houles being an hoitile action, is pre-
Tumed in law to be done malicioufly for revenge, and as an enemy,
to confume the famd by Are in time of peace, It was made in
fpeciall manner high treafon, (as before is faid) viz. if any
tﬁreatned by cafting of bils, to burn an houfe, if money be
not laid in'a certain place, and after did burn the houfe: but
this treafon is repealed by.r E, 6. ca. 12. and 1 Mar. but vet the
felony remaineth foll : for in prodiziens (as Liath been 1aid) fmplicatur
Jelonia,

Malicionfly and veluntarily. Proved alfo by the words of the in-
diftment, which be, wluntarié, ex malitia fed pracegitata, o felos
nicd. For if it be done hy mifchance, or negiigence, it is no fe-
lony, as before it appeareth, - : o

The law doth fometime Imply, that the houfe was - buint malis
cioufly and veluntarily. -+ As if one mtend to.burn the houfe of A
cnly, and not the houfe of B. and vet in burning the houfe of A:
the houfe of B. is burnt; in this cafe the hurniug of the houfe of
B. is felony, becaufe it proceeded of the malicious and voluntary
burning of the hounfe of A. and the event fhall be couypled to the
caufe, which was voluntary, and maliciois: and therefore in the
indi€tment for the burning of the houfe of B. it (hall be faid; ws
luntarid ex malitia fua precagitaa, et felnicd, £9c. .

The houje of another.] 'lgi'iis is not only intended of infet houfes,
parcell of the manfion-houfe, -but to the outfet alfo; s barn, ftable,

I, Ixsy. G coW4
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* Ou hiens.
W, L. ¢a. 15,

.

Hil, ¥ T, 4. Cow
rd rege Rot. 244
Norit,

8 H. 6, ca, 6.
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no; z3.

All the ancient
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Tr. 44 Eliz.
Coram tege, Ro.
20, 22y, Lib,
Int, Coke, fo,25.
¥ lib, 4. fo. 20,
Barhaems cafe.

* Pl. Com. 475.

Of Robbery, Cap. 16

cow-houfe, theephoufe, dairy houfe, miitlioufe, and the like, par
cell of the manfion houfe ; but burning of a barn, being no parce.
of a manfion houfe, is no felony : and yet if there be corn or ha;
within it, the burning thereof'is felony, though theé barn be no
partof 2 manfion houfe. * But the offender is not oufted of hi
clergy, but wheré he burns fome part of 2 manfion houfe, or a bary
with carn. :

Note the ancient authors exténded this felon , further ther

houfes, viz. to ftacks of carn, wayns or carts o colr, wood o

- other gnnds. And it is faid in 3 H. 7. wbi fupra, Cortum off gqud:

J%4E 6 c 5
37 H. 8. ca. 6.

43 EL g2, 13,

Bradt, jib. 3. fo,
146, b,

1687

the Inflitues,

erematlo domorusm felonict fuir felonia per commusnen legem,
.. The attempt to burn a ftack ofo:nm, was made felony by th
ftatate of § and 4.E. 6. but this is repeaied by 1 Maria,

Burning of the frame of a houfe, was made felony by the fia-
tute of 37 H. 8, hecaufe the frame of a houfe is no houfe: but that
is repealed by 1 E. 6, ¢, 12, and 1 Marie.

43 EL ca, 13, It is felony if any within the counties of Cum-
berland, Northumberland, Weftmerland, or the B. of Direfine wil-
fully, and of malice burn or caufe to be burut any barn or ftack of
corn or grain, without benefit of clergy. .

Note a diverfity between the incﬁ‘gmcnt of burglary and burn-
ing; for ‘the indiment of burglary muft fay (as Eath been faid)
dorrum mianfionaless, but fo need not the indidtinent of burning, bw
domurm, viz, a barn, &c. malt houfe, or the like,

CAP. XVL

OF ROBBERY.

See the 1. partof ROBB ERY is a_'fclbng_by_t.he comrmon law, committed by 2

Sedt, gor.
Cuftnm. da
Norm, <ap, 71,
*Int. leges Canw.
cap. 614 fo. 178,
Lamh.

* Bradten, i, a.
fo. 145. s 3

vislent affault, upon the perfon of another, by puttifig him in
-fear, and taking from his perfon his money or other goods of
any value whatfoever, 2 See inver Jeger Canuai, agerta compilationes
numerantur inter feelera hominum inexpiabilia. C
, Robbery.] ™ It is derived 4z Ja robe, both becaufe in ancient
times (as fometime yet is done) they bereave the true man of fome
~of his robes or garments, and alfo for that his money or other
goodsare taken from his perfon, that is, from orout o fome part
-of his. garment, or robe about his per‘?on. And is ranked in this
place; for that it concerneth not only the goods, but the perfor’ of
the owner. We call it, reberia of rapina, and the theef raplor.

Bratton, iib. 3.. Whereof Brafton faith, Ef 2nim quafl furtum rapine, qua idem ¢f,

© fo: ¥go. h
Dritton, fo, 22,
Flete, Jib, « .
sz, 17 Mirror
aag. LR 10,
Rritten &.-Fjg:a
Ubi fupea,
f4E. 3. ¢6r. 115,

guantunt ad nor, quod roberia, et eff femus-vontreationis centra volunta-

tem dowiniy et fimilis pana fequitur utrimgue deliQum, unde pracds di-

g fur :‘%mi'm ? guir enim maghs coitredlat rem alienasm invite domi-
; -

Ay guan % rapit P o
I'_?cgify by the wmgon laws.] This is agreed of, of all, both an-
“clent and late, without any quettion. ﬁnd- it is deemed in law to
~be dmongft the mott hairious felonies, crimea imprebifiveum,
) e : ' Fickent



Cap. 16, Of Robbery.

' Vident affash.] ‘Thisagreeth with the indiGment, visenter et fe-
Tondcd: cepity ©e. . o
" By putting him in fear.] 'This agreeth alfo with the indictment :
~and this circumftance wakesh the ditference berween a robher and

a cutpurfe : both take it from the perfon, but this takes it clam e
" Jfecrets, without affault or putting in fear, and the robber by

violent affault, and putting in fear,” If one cut a purfe, with money

in it above twelve pence, he fhall be hanged, and the benefit of
clergy is taken from him.. But of ancent tiwe the unifhment
wiis otherwife,”. 8. capius in London cuin burfa quam feidit cwm tribus
- folidis, et hoe mon potuit dedicere, et ideo amittat dextrum pollicem, Brite
ton (aith, Des cinfors des burfes, voylns que celuy que la dufe conpa,
auier mavicfe ne eyt feit, eyt judgement de piﬁ:rjy; et filz eyent emble

auter chife meinder de 12 deniers, perdent un oraile, et file chofe paffe 12

deniers, eyent judgment de ieri.

By taking ] 'The words of the indictment be, wivlenter et felonicd
cepit.  Hic opus ¢ff interprete, For it muft be underttood, that there
is an aétuali taking in deed, and a taking in Jaw, and that may be,
when a thief recelveth, &c. For example: if thieves rob a true
man, and find but little about him, take it, this is an actuail taking ;
and by menace of death, compell him to fivear upon a book to
fetch them a greater fum, which he doth, and deliver it unto
them, which they receive, this is a taking in law by them, and
adjudged robbery : for fear made him to take the path, and the oath,

and fear continuing, made him bring the money, which amounteth

o a-takinginlaw,> and in- thig cafe thiere néed no {peciall indift-

ment, but the generell indiément £ aﬁd wickenier et felonicE tepir, ) is

fofficient. And {o itis, ifat the firft, the true man for fear deliver
his purfe, &¢. to the thief, : ' :

This woxd [cepit] neceffarily implieth, that the thief muft be in
pofleffion of the thing fioln: for example, if the bag or purfe of
the trite man be faftned to his girdle, &c. and the thief the more
eafily to take the bag or purte, doe cut the girdle, whereby the
baﬁ or purfeafalleth to the ground, this is no taking, for the thief
had never any poffetlion thereof, et fic de fomilibur: but if the
thief had taken up the bag, or purle, and in Giriving had let it fall,
and never took it again, thishad been a taking, becaufe he had
it in his poffffion; for the continuance of his poffefion is not re-
quired by law.

From bis perfon] "The words of the indi@ment be, 2 perfona,
€5, If the true man feeking to efcape, for the fafeguard of his
mony, caft it into a bufh, which- the thief perceiving, takes it;
this is a taking in law from the perfon, becaufe it Is don¢ at one
timé. If the true man had caft off his furcote, or othér uppermoft
garment, and the {ame lying in his prefence, 2 thief affault him,
&c. and take the furcofe, this is robbery; for that which ig taken
in his prefence, is in Jaw taken from his'perfon: and fo it is of the
“horfe of a true man, which ftands by him, e fe de fimilibus.

In ancient authors and records, in pleas of the crown, you fhall
read of fukebere, £9c. whom we will derive and explain. Sakebere,
Satbere, or_fatburgh, fac, or fakis an ancient French word, and fig.
pifieth a bag, purfe, or powch, So that fackbere is he that did bear
the bag, &c. and in legall underflanding, is he that was robbed of
his mony in his bag. And this agreeth withthe interpretation there;_

4 . 2 L
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Bradt, lib, 3. fo,
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Elcape Voluntary. Cap. 1%.
of by Bradton,viz. Furtz verdmanifefiii off, ubi latro deprehenfus of feifitns

dz aligua latrocinis, wiz. hondh abende, and bacherende, et infecutus fue-
rit per aligué cupus ves illa fueriy, gui dicitwr facaburth, “And here-
with agreeth Fleta, 1ip. 1, e, 42, § Sunt auvtem, &c. And Britton,
fo. 22.b. & »2. b. agreeth herewith, and calleth him fukebere ; and
fo doth juftice Stanford, TI. Cor. fo. 28, term him, which (as we
takeit) is his right nume derived of thefe two words, fae, and Bere,
that is, he that did bear the bag, &c. ’

OQf what value forver.] Thou gh it be under the valoe of twelve
pence, that is taken; (as to the valne of a penny or two pence) it
1s robbery, but fomewhat muft be taken, for the affault only to rob
without taking fome noney or goods is no telony, and {uch opi.
nions, as feem to the cantrary were maintained by that, which then
was anciently holden, Quad volintas reputabatur pro fadte, See be-
fore, cap. High Treafon, fo. S dufidiatr viarum. :

C AP XVI

IrIiIWh:a-t Ca_fcs Breakers of Prifons are Felons.

'WE have fpoken fufficiently hereof in his proper place, in the

expofition of the ftatute of 1 K. 2. 4= Sraugentibus prifonam.
Only this is 1o be added, that in cafe ¢ felony, the offender
fhali have the benefit of clergy, for the breach of prifon,

C A P. XVIIL
Where Efcape Voluntary is F clony.

WF, Eave alfo fpoken fomewhat hereof in the expofition of the

- faid atof 1 E. 2. And rthe voluntary efcape can be no

felony in the gaoler, unleffe the prifoner be under cuftody

by lawfull warrant exprefling the offence, which you may fee there
ar large, :

2. I{Jf'here muft be a felony done at the time of the efcape : for
a.relation which is but a 8&on in law, fthall never make a rnan 2
felon, as likewife there it appeareth,  See Stanford, lik, toeap, 26y
k. o

C A_,P._‘



Cip. 19. Steaiing, &c. of Records, &e.

 C AP XIX.

Of Felonie by ftealing, carrying away, withe-
drawing or avoiding of Recerds, &,

I afcun record (1) ou parcel dicel, breif, rotorne, pannell,
I proces, su garrant dattorney (2) en les courts le roy (3) de
chancery (&) efehequery lun banke, ou lauter, ou fa treajorie (5)
Jfoit voluntarement emvleey enaporty rotreity ou avotde (0) per afeun
clerke ou auter perfon (7), « cauje de quel aftun iudgement (8) fait
" reverfe (Q) : que tiel cmbloory emporter, vetraber, et avoidery lour
procuratorsy councellorsy et wbettors (10) ent bndites (11) et fur
proces fir ceo faity ont duement convidls per lour proper confiffion,
su per enquefls prevder des biall bamesy (dont la moitye joit des
bomes dafcun court (12) de mefme les courts, et lauter mortye des
auters ) foient adjudges pur feions, et encorgent la paine de felony,
et que les iudpes de tes courts de lun banke, ou de lauter eyent power
de sier et ‘terminery tielz defaults devant euxy et ent fait punis
tion, came dewant gff dit (13). :

IF any record or parccll of the fame, writ, retorne, parell,
procelle or warrant of attorny in the kings courts of chan-

" cery, exchequer, tic one bench or the other; or in his trea-
fury be willingly ftolne, raken away, withdrawne, or avbided
by any clerk, or by other perfon, becaufe waereof any judges
ment thall be reverled s that fuch {tealer, taker away, with-
drawer, or avoyder, their procurators, counfellors, and abet-
tors, thereof indiéted, and by proces thereupon made thereof
duly convi&t, by their own confeflion, or by inqueft to be taken
of lawfull men, (whereot the one helte thall be of the men of
znp court of the fame courts, and the other halfe of others)
{hall be judged for felons, and (hall incurre’ the paine of fe-
leny.  And that the judges of the faid courts, of the one bench
or of the other, have puower to hear and determine fuch de~
faults before them, and therzof to rake due punithment, as
afore 1s {ad. .

" The mifchiefe before this fiatute was, That whereas records are
of fuch high nature and credit, as they import in themifelves ab.
filute veriry withour contrad:Gtion; to the e, that there might
be an end of contention and coniroverfie, and men wight eefl
in {afetv and repofe, certalue cierks and other perfons did often-
times imbefell records, or fowe parcell of them, and fonctime a

G 3 writ,

7%

8§ H. 6. cap. 12,

(73]
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Stealing, &c. of Records, &c. Cap. 19.-

writ, retorne, pancll, proces, or warrant of attorney ; or rafe or
vitiate the fame; by reafon whereof divers judgements were
avoided, or reverfed, whereby no man (as the ftatute faith) had
any thing in furety. This was a great mifprifion, for the which
the offenders therein might be punifhed, either at the fuit of the
king by indi¢tment, or at the fuit of the party by an adtion upon
his cafe. See the record concerning this matter following, Pla-
cita coram Jufticiaviis de banco termine Trinitatis anmm 19 E 1. Rer.
5. indorf.

Radulshus de Grofhope. comuunis atternatus de com. Wefmerland
malitiofe rotulum excurtavit el ahfeid't, ef ideo per annum et diem cont-

"mittitur turri London, poffea amno 20 E. 3. per mandatum rigis libera-

tur ct per jufliciarios ei ¢ff inhibitum wue de catere in eadt cwria dv ali-
quibus negotiis fo intromitial, .
Which remedie and punifhment were thought too weak againit
clerks and other perfons, which (committing fuch things) com-
monly were of {mall ability: therefore this att, conﬁderin% the
danger of the offence, maketh the fame felony, as by the letter
thereof appeareth, : : :
« (1) 8¢ afeun ® record.] A record is regularly a monument or aét
judicidll before a judpe, or judges, in a. court of record, entred in

2 parchment in the right roll. It is called a record, for that it re-

cordeth or beareth witnefle of the truth, and is derived of the verb
recerdor, wherco_f the poet {peaketh,

S7 rive andita recordor.

It hath this foveraigne priviledge, that it is proved by no other but
by itfelfe, Monumenta (que nos vecorda vocanus - funt wesuflatis et
weritatis veflipia.  And albeit the caule adjudged be particular, yet
when it is entred of record, it is of great authority in law, and
ferves for perpetuall evidence, and thererore ought to be common
to all, yea, though it be againtt the king: as it is declared by aét
of parliament in ano 46 E. 3. which you may reade in the preface
to the third book of my reports. L

() Breife, retorney pancl, proces, o garr’ dantornie,] All thefe
are fufficiently known, and yet have we treated of the fame in the
firt part of the Inftitutes, ’ '

(3} En les courts Iz vp.] Here are exprefsly named four of the

‘kings courts, viz. the chancery, the exchequer, the kings bench,

and the court of common pleas, and hereunto is-added the kings
treafury: fo 26 this aft extendeth not to any other court or place,
then is Rere named, - _ '

{4) Chaneery.] This muft be underflood of the court of chan-
cery, which proceedeth according to the courfe of the common
law, as in cafe of priviledge, of fijre facias upon recognizances,
traverfes of offices, and the like: fér as to thefe it is 2 court of
record, but as to the proceeding by Englifh bill in courfe of equity,
it is no court of record, for thefeupon no writ of error lieth, as in
the other cafes. ' _

{5) Ou fatreaforie] The kings treafury is called thefauraria
regit, the place where the kings treafure is kept. This treafure is
twofold, viz. bis money or coine: and ancther, that is far more
precious and excellent, and thofe be the facred judgements, re.
cords, and other judiciall proceedings under the fafe cuftody of the

o : ' treafuren,
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treafurer, and chamberlains of the exchequer: And this treafury Regifter

is partly in the exchequer, and parly in the towre of London : for ¥-N-B 244 &
there be ancient rolls of the treafury remaining in the towre, And

therefore 'this a& intending to include both the one, and the other,

faith geveraily, ex fa treaforie, -

(6) Soit woluntarement emblee, emport, rotreit, w awide.] In the
indi¢tment upon this ftatute befides felonied, this word [wolunrarié ]
muft of necellity be ufed, to agree with this o, Here be four
words ufed, eméles flolne, empore” carried away, ratreir withdrawne,

o avoide or avolded. So as the fenfe is, if any record or part of

it, writ, retorne, panell, proces, or warrant of attorney, &c. be

ftolne, cartied away, withdrawn, or avoided, &c. And this word

[avoided] is a large word, and doth include, rafing, or clippivg, or z R. 1. 100
cutting off of the fide, or orher part of the roll, or any other kind

of avoiding the {ame. '

(y) Per afeun clerk ov auter perfin}  "This aét doth not extend to 3 R. 3. ro.
any judge of the court; both becaufe it beginneth with a clerk,

&c, and for that by the flatute of B R. 2. a penulty is inflited & R. 2. cop. 4.
upon a judge, &c. for making any falfe entry, rafing any roll, or

changing any verdi€t, See the flatute; for it exiendeth alfo to

clerks, 011{? this is to be obierved in that ftatute, that where it is

faid {the king and his councell,] it is iutended of the court of juf-

tice where the matter dependeth: for the judges are the kings 2R.y. 10
gbgncell for judicature and proceedings according to law and

juttice. o : S '

Juftice Ingham paid in the raigne of E. 1. eight hundred marks 2 R. 3. 10,
€or a fine, for that a poore man being fined in an action of debtat °
thirteen fhillings foure pence, the faid juftice moved with pity
caufed the roll to be rafed, and made it fix fhillings eight
pence,

This cafe juftice Southcot remembred, when Catlyn chiefe
juftice of the {(ings hench in the raigne of queen Elizabeth, would
have ordered a rafure of a roll in the like cafe, which Southeot,
one of the judges of that court, m:erly denied to aifent unto, and
{aid gpenly, that he meant not to build a clock-houfe: for {faid
he) with the fine that Ingham paid for the like matter, the clocks
houfe at Weftminfter was builded, and furnifhed with a clock,
which continueth to this day,

(8) A cavfe de guel afeun judgement foit revers.] This adk extend-
eth only to records, whereupnn judgement is given. But whether
judgement be given in caufes criminall at the fuit of the king
upon an indictment, or at the fuit of the party in an nppeale, or
in szdtions, reall, perfonall, or mixt, or of the like nature, this &
extends thereunto, if judgzement be afterwards given, and to out-
lawries, for there judgement is given per juaicium cormatorum. Fot 2 R. 3 1q
it s not materiall whether the aét be done againft this ftatute, cither
befare or after judgement, fo judgement be given,

{9) Rewers] Is here taken, not only where the judgement is
made erroneous, and to be reverfed by writ of error, but where
the judgement is fo annihilated, and made voide, as it bindeth not,
or may be reverfed or avoided by plea. See the book in 2 R. 3.
fol. 10, which expoundeth well this ftatute,

(10) Que tiel embleor, emporter, ¢, Jour pracurers, counfellors et
abettors, €90} This aét exprefly extendeth to accetories before,
and leaveth acceflorias afier to the confirudtion of law, yet may’

G4 there
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there be acceflories after the fadt: for whenfoever an offence is
made a felony by aé&t of parliament, there fhall be acceflories to it
both before and after; as if it had been a felony by the common
law, and therefore thongh this aét expreffeth acceflories * before, yet
it taketh not away acceffories after, but leaveth them to the law,
contrdty to the opinion of juftice Stanford, See before the ex-
po‘_f;ri'on of 3 H. 7. for taking away of women againft their
will.

(11) Ent endites.] If the aéts that make this felony, be com-
mitted in two counties, the indi¢tment faileth, as hath bin faid be-

‘fore.upon the flatute of 2 & 3 E. 6. cap. 24. Aund this cafe of

felony rifing in two counties, is not holden by any flatute yet
made.

(12) Dout la moity foit des herumes dafeun court.] Here is a party
jurie, the one halte to be of the officers and clerks.of tle court,
&c. for their knowledge, and for the better information of the
others,

(13) Et que les judges des dits conrts de lun bank ou de lauter eyent
porwer de oier of termner tiels defaults devant cux, et ent faive punition
vome ¢f avant dit.] - Thvis clavfe is in rature of 2 commiflion to the
Juftices of eirher beneh, if the offence be committed in the county
where the benches do fit.  And the juftices of either bench lave
a concurrent avthority, and which of them enquire firfk fhall pro-
ceed : but if the fclony be committed in another county, then
where the benches fit {as for example in Suiry, Hertfardthire, &c.)
there the juitices ought to have a commiiion, But if the bench
fir in Middlefex, and the felany is done in London, in which cafe a
commiiflion is requifite, as is aforefaid, But then fome have faid,
that by the charters of T.ondon confirmed by parliament, the ma-
jar ought to be principall in the commiffien, and the major is none

- af the judges anthdrized by this a&t to heare and determine this

felony, but the juftices of -the one bench or the other: and there.
fore the ftatate being penall, and to be taken ftriétly, no proceed.
ing can bé.  Sed fafae res o+ for the charters of the city of Lon-
don exténd only to' fuch’” offences committed in London, whereof
the major with others’ by commitfion may enquire of, heare, and
determinte, and not to fuch offerces fo annexed by authority of
parliament to other perfons (as in this cafe to the Iuftices of the
ane bench or the other) as the major is not warranted by the faid
28 to enquire, &c.  And therefore a commiflion in this cafe may:
be mace to the fiftices of the one bench or the other, omitting the
I0A|OF, ¢ curia regly drficerel o Jufiitia exhiberda.

© And-albeit this kinde of felony is an heinous offence, yet may
the offenders therein have their clergy ; for untill the miga of H,
7. {that we may note it once for all) the benefit of clergy was not
taken away by'any a& of parlimwent jn cafe of félony, As for
the flatute of bigamis mads in 4 Rerp, ir was ‘bur’an expofition and

‘#llowancg of the conftitution made 2t the generall counceli at

Lyons conecrning the fame, as before hath been faid. But {as we
remember) the firft flatute making a new felony that took away
the benefic of clergy was the ftatute of 7 H. 4, ‘concerning foul-
diers. Prde Lib, 8. fol. 180, & lib. 13, fol. 11, I

§ AP
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C AP XX

Of Felony in fuch as ufe the Craft of Multi-
: plication. :

N ONE from henceforth fhall uft to multiply gold or filver,
or ufe the craft of multipiication {1): and if any the
fame doc, he fhall incur the pain of fclony.

Thisis the fhorteft a&t of parliament that we remember ; before
the muking whereof, divers of the nability, gentry, and others did
wait and confume a great part of their inberitance, and wealth,
about the art of multiplication, by the {ubiile and finifter perfwa-
fion of certain impoftors, and deceivers, )
to b fkilfull therein, and to be able to-multiply gold and filver, be-
ing themfetves for the moft part ver¥ poor and Jndigent perfons, of
whom it was faid, Qudd pollicentur aliis ingentes divitias ¢ iph pe-
tunt parvas drackmas. See Chaucer our Englifh poet, who wrote
abous the time of the making of this act, in the tale of the Chan-
nous Yeoman, fo.63. (iu libro mea,} that the end of this {liding
and curfed craft (fo full of impofture and deceit) is extream beg-
gery : he is worth the reading, for he difcovereththe fecrets of this
crsft, as our afl tearms it.

Now feeing the end-of this feigned art of multiplication s meer
deceit, and tendeth 10 the undaing of many; &t this parliament
the ufe of this crafi of multiplication is made felony. For the bet-
ter underfianding of that which fhall be faid, it is to he known,
that there ave fix kinds of metalls, vit. awum, argenti, @1, fue
Cuprum (gquia imventum fuit in Cypro) flannum, plunbum, et ferrum.
T'hat is to fay, gold, filver, copper, tynne, lead, and iren; for
chalybs fteel is but the harder part of iron, and srichelcums au-
vichalcum, viz. lattyn or brafe, is compounded of copper and
other things. :

(1) The craft of multishicarion.] ‘That is, to change other metals

which took wpon them-

74

sH 4 g

into very gold or filver. And this they pretend to doe by a quint .

gﬁnn, or n fifth effence. Four effences, or clements we know,
fire, aire, water, and earth, but fay they, this quint effence is 2
certain fubtill, and fpiriall fubftance extrafted out of things by
feperation from the four elements, differing really from their ef-
fence, as aqua wite, the fpirit of wine, ot the like, and this is
called elixar, or the philofophers ftone and it is part of alchemic,
or chemie, in Latine ars chemica. The offenders therein are called
multipliers, chemifts, alchemifts, &c. There ® may be accel-
fories to this new felony, both before and after. King Henry the
fixth, by his letters patents, de coneilii fui Aeliberationt deputauit
Willn, Cautels & afios cives civitatis London ad imveffigandam ~erita-
T ~fuper hiis quas i foriptis erunt cis aonfiratay pro enultiplicatione
Lo T ' Hunifmatis,

% 4 B. 6. Dien
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sunifinatis, tam de aure, quam argento, et quicquid in pramiffis egering,
cum corum opiniane vefervent in foviptis vegi et concilio fuo.

‘The like 8 letters patents anno 15 H. 6. pre Thema Harviz et aliiy.

Rex® ex_fua regali praevogativa, e, dedit licentiam Fohanni Faceby
et aliis ad  inveffigandum, profequendum et porficiendum  guandam
preciefifman medicinam, quintam cffentian, lapiden philofophorum mun-
cupatant, wec wmon potefiatem faciends et cxercendi tranfmutationes metal-
Torum in veruns aurumy "€t argemtuwm, with 2 sen odfante of this (hatute
of ¢ H. 4. By thefe letters patents this aét is more explained, then
by any record we have feen.

How thefe feveral kinds of metalls, as Is fuppofed, proceed oris

inally from fulphur * and quickfilver, as from their father and mo-

er, and ‘other things concerning the famne, you maf' at your
leifure read in George Agricela, lib. 1o. ca. 1. Encelms, I 1.
ca. 1. Pl. Com. 339. :

Almighty God in the fourth day created the earth, end. no
mctition is*made of metals, for that they were as parts of the
carth,

The fatall end of thele five are beggery s this kind of alche.
mift, the monopolift, the concealer, the informer, and poct-
afterd. oo S :
Swpe pater dixit; fudium quid inutile tentas 7
' ceonides nullas ipfe religuit opes.

I could give examples {of mine own obfervation} of all thefe, if
it were pertinent ta our’ purpofle,

C AP XXI

Of Felony in Hunters in the Night, or with
painted Faces, inany Foreft, Park, or Warren.

T every fuch time 2s information fhall be made of any un-
lawfull huntings in any foreft, park, or warren (3) by
night, or with painted faces {1} to any of the kings coun.

cell (4) or any the juftices of the kings peace (5) in the
county where any fuch hunting {ball be had, of any perfon to
be fufgc&ed (2) thereof, it {hall be lawfull to any of the fame
councelly or juftices of peace, to whom any fuch information
1hall be made, to make a warrant {6} to the fherif of fuch
county, or to any conftable, bailif, or other officer within the
fame county, to take and arreft the farse perfon and perfons
of whomn fuch informations fhall be made, and to have him, or
them before the maker of the fame warrant, or any other
57)" of the kings faid councell, or his jultices of peace of the
ame county. And that the (aid counfellor or juftice of peace,
before whom fuch perfon, or perfons fhall be {Jrought, by his
difcretion have power to examine him or them fo brought, of

T the
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the faid hunting, and of the faid doers in that behalf (8): and
if the fame perfon * wilfully canceal the fame hunt‘mFs, or any-
perfon with him defeétive therein {g), that then tae fame con-
cealment be agzinft every fuch perion fo concealing felony, and
the fame felony to be enquired of and determined, as other fe-
lonies within this realm have ufed to be: snd if he then con-
feilé the truth, and all that he {hall be examined of, and knoweth
in that bebalf (10}, that then the (aid offences of huntings by
him doue, be againit the king our foveraigae lord, but trefpalle
finable, by reafon of the fame confeffion, at the next generall
{effionis of the peace to be holden in the fame county, by the
kings juftices of the fame feflions, there to be feffed. And if
any reicous, or difobeifance be made to any perfon having au-
thority to doe exccution, or juftice by anF fuch warrant, by any
perfon, the which fo {hould be arrcfted, fo that the executton of
the fame wartant thereby be not had, that then the fame refcous
and difobeytance be felony (11), inquirable and determinable,
as is aforefaid.  And over this, it is enatted and {tabli{hed, that
if any perfon or perfons hereafter be convict of any fuch hunt-
ings with painted faces, vifors, or otherwife difguifed, to the
intent taey fbould not be known, or of unlawfull hunting in
time of night, that then the fame perfon or perfons fo convict
to have Jike punitien, as he or {hey thould have, if he or they
were conviét of felony {13},

Now let us perufc the words of this new and ill penned law,

1) By night, or «with painted facer.] That is to fay, either by
night, or in the da with painted faces, for that doth equall the
cafe of the night, in refped the offenders cannot be known, or
difcerned, in regard of fuch difguifings. And aibeit the body of
the at fpeaketh aply of painted faces, yet it extendeth to vifors and
other difywifings, for thofe words are in the preamble rehearfing
the mifchief, and the remedy muit be appliable thereunto, and the
laft branch of this a& doth make this point clear.

(a) As information fhall be mwade, &¢. of any pirfon o be fufpel.)
Hereby itappeareth, that a bare information without fhewing juft
caufe of fufpition at the leaft, is not fufficient to ground a warrant
according to this ad, for the words be, [of any perfon to be fufe

_pefted.] And this aét is generall, and extends to all perfons of what
‘eftate or degree foever, and as weil to women, as to men: for the
words be [if any perfon] and generalia verda funt generaliter intel-
kigenda, Andit is peceflary for him that taketh tﬁc information,
tp take it in writing, becaufe it is the ground of his warrant..

(3) OF any unlavwfiull huntings in any forefl, park, or warren.] This
aét doth not extend to any chafe of the king, or of any other
perfon, neither doth it extend to any forefts, parks, or warrens in
ufe or reputation, and which are not forefts, parks, or warrens in
law, Sec the 1. part of the Inftitutes, fect. 378. what a foreft, 2
chafe, and a park, &c. is.

(4) To any of the kings councell.} ‘This is underftood of the
kings privy councell; and any one will ferve, but he muft be
dwelling in the county where fuch offence is committed,

' () Or
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(3) Or to any the juftices of sthe Kings peace, ©5:.] And likewife
any one juftice of the peace will ferve.

(6) Wirvant.] ‘This warraut cught to be in writing under the
feal of him that maketh it

(7) Before the maker of the fame warvant, or any other, ©0e.] So as
the officer may carry the party arrefted before any privy couniellor,
or juftice of peace within that county, and ro that effect mufl the
warrant be made, :

(8) By kit diferction have power to examine him er them fo brought of
the faid hunting, ani of the dvers in that belalf.] So as the examina-
tion muit confift upon two parts. Firft, of the hunting by the

* party himfelf.  Secondly, of other doers in that behalf.

(9) And if the faid perfon wilfuily conceal the faid hunting, or anp per-
Jom with him defelive therein,] This branch being in the disjundtive,
if he conceal either his own offence, or of the other mifdoers with
him therein, the letter of this a@ is that it is felony, but by con-
ftruftion * upon the whole ftatute, it is no felony : and 2 hunt-
ing without killing of any game, is within the danger of this
ftatuce. _ :

This a&t is to be taken Grictly; for it is the firft law that was
made for the making of any hunting felony, agaiuft that excellent
and equall branch of carta de forefla.  Nuilus de catervo vitam vel
membra pro venatione meffra, @, See the flatutes of 21 T 1.1 E.
5. flal 1. cap. 8. 7 K. 2. ca. 4. Weftm, ca. 6. Regift. fol. g.
F.N.B. fo. 67. Vet. N. B, 5143 B30 7. 33 1L 8. Ther, 2a,

The old flatutes concerning the forefls are cafled the sood old
laws, and cuftomes, and commanded to be obierved ; and there-
fore this new adt of H. 4. is too fevere for beails that be fere na-
tura, wliereof there can be no felony by the common law, and that
in cafe of the forefis, parks, &e. ufyfubjc&s, which never was
before: and therefore the judges have made a faveurable conftruc.
tion, as hereafter in this chapter you fhall find,

(10) And if e confefs the truth, and all that ke fhall be examined of,
and knowetk in that bekalf.] That is of his own guiltinefle, and of
other mifdoers with him, then this aét makes it no felony, but tref-
pafle finable, as it was before: but it muft be a wilfull cunceal-
ment; therefore if he knew not the names of the other mifdoers,
or kuew not whether they were there or no, it is no offence, for
the concealment muft be wilfull. And feeing there is no time
Timited by this aft, and the concealment ought to be wilfull, it
were reafon, that the inlormation (hould be made in convenient
ume afier the faét done.

(L1) Aud if any refeous or difobeifance be made to any perforn having
authority to da execution of julice by any fuch warrant Ly ary pefon, tie
which fo fhould be arrefled, fo that execvrion of the fame <casrunt be et
had, that then the fame refious and difsbedicaee be felmy.] TBiere it is
to be obferved that the bunting being as yet no felony, the refcons
could pot be felony, if this branch had not been. Herein two
things are to be confidered; firft, that it extendeth not but to the
refcous, or difobevfance, that is committed by the party himfelf,
that is to be arrefied, and not to any uther, Seconcrl_v, that if the
party refcue himfelf, yet if he be purfued and taken, fo as execu-
tjon of the warrant be had, it is no felony, as it is manifft by the
Eerter of this branch, ° -

- (12} dnd
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(12) And over this be it enaled, Ec. That i any perfon or perfons
lereafier to be convidt of any fich hunmtings with painted facer, vifors, or
otherwife difguifed, e or of wulawfull hunting in the night, ® that
then the fame perfon or fﬂﬁﬂ.’ fo convidl, to have like punition, as ke or
they frsuld fhave, ai if they werd convid? of efor%r.]

Gerrard the quecns attorney general (who was a grave and re-
verend man) faid opegly in the kings bench, that it had been re-
folved by the juftices upon this fiatute, that if a man in the night,
or by day with painted face doe hunt, &c. and being examined ac-
cording to the att and councealeth it, this Is (upon the conftruétion
ofthe whele aét} no felony ; for the firft claufe concerning conceal-
‘maent, and this claufe which now we handle, muft be coupled.or
Joyped by confllruétion fogether, viz. if any perfon be convitt of
fuch. bunting with painted face, or of unlawfull hunting in the
night, this convition muft be upon not guilty pleaded, which the
jalﬁiccs expounded to be the * concealment intended in the firft
branch, for they held that jt ought to bea judiciall concealment,
and not” an extrajudiciall concealment, before ane of the privy
councell, or a juftice of peace which may lie in averment, fo as
before it be felony, he mult be convifted of fuch hunting, &c.
upen not guilty pliaded firft: and after fuch convittion then
muft he be indi¢ted again, fuger tote materia, that he felonicé did
conceal, &c. again{t the form ‘of the ftatute: and if the offender
upon the firft indi¢tment confefleth the indiftment, then it is
fuch a judiciall confefiion as this. at intendeth, and no felony
within this ftafite,” And. this we heard the ‘attorney repart, and
thén obferved it,"which concurring with our own: opinion’ we
thought good to publifh, and the rather for that in mafter Lam-
Lards beok of Juftice of Peace amongft his precedents of in.
di€tments an erroneous precedent of an indictment is of felony
for the concealment, &c¢. upon examination before juftices of

eace.

P It is faid in 33 H. 8. that chafing in parks is made felony,
{intending this ftatute) notwithftanding it may be made trel«
pafie at the plealure of the party, which we think is the cleareft
way.

Now what time fhall be adjudged night, fee before in the chap-
ter of Burglary.  For this felony the delinquent mey have his

clergy’s fee Stanford, 37. b,
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Imbefiling of Armout, &c. Cap. 22.

C A P. XXIL

- Of Felony for imbefiling the Kings Armour,

Ordnance, &c. or Vi&uall, to the Value
01"‘ Twenty Shillings, provided for Souldiers,

BE it enacted by the authority of this prefent parliament,
that if any perfon, or perfons, having at any time heré=

after the charge or cultody of any armour, ordnance (1},
munition, fhot, powder or habillements of war {2} of the
queens majelties, her heirs, or {ucceffors, or of any victuals
provided for the viftudlling of any fouldiers, gunners, mari-
ners, or pioner:, fhall for any lucre, or gain, or wittingly, ad«
vifedly, and of purpofe to hinder or impeach her majefties fer-
vice, imbefill; purloin, or convey away any the fame armour,
ordnance, maaition, thot, or powder, habillements of war, or
# victualls, to the value of twenty fhillings, at one or feverall
times : that then every fuch offence fhall be judged felony, and
the offender and offenders therein to be tried, proceeded on, and
fuffer as in cafe of fclong. Provided always, and be it enated
by the authori?' aforefaid, that none fhall be impeached for any
offence againit this ftatute, unleile the fame impeachment be
profecuted or begun within the year next after the offence done.
And that this adt, nor any thing therein contained, nor any at-
tainder nior attaindzrs of any pedon or perfons for any oftence
miade felony by this adt, thall in any wife extend, or be ad-
judged, interpreted, or expounded to make the offender or of-
fenders to forfut, or Jofe any Jands, tenements, or heredita-
ments any longer, then during his or their life or Jives, or to
make any corruption of blood to any the heir or heirs, of any fuch
offender or offenders, or to make the wife of any fuch offender
to lolc or fosfeit her dower, or title of dower of or in any lands
t-nzments, or hereditaments, or her adtion or interelt to the
fame: any thing in this aét contained, or any attainder or at-
tainders hereaficr ta be had tor any offence made felony by this
aét to the contrary notwithitanding., And that fuch perfon and
perfons, as fhall be impeached for any oftence made felony by
this {tatute, thall by vertue of tiis zé{ be received, and admit-
ted to make any lawfull proofe that he can, by lawfull witnefle
or otherwife, for his difcharge and defence in that behalfe, any
law to the contrary notwithitanding.

This is a neceffary law, and {o penned, as it requireth no curi-
ouns expofition.

(Y Ordnance.] Thatls guns or artillerie fo called, of an order,
o
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or ordinance anciently made, of what bore, fize, or bulk the fame
fhould be.  And albeit the ordinance (that we can finde) is nat ex.
tant, yet the name remaineth. .
(2) Habillements of warre.] Habillement is properly apparell or
clothing: but in legall underftanding it doth not only -extend to
harnefle and armour, but te.all utenfils that belong to war, without
which men have not ability to mainfain war. T '
This aét making z new felony, hath'five excéllent provifions,
worthy to be imitated in all like cafes of new felonies,  Firft, that
none fhall be impeached for this new felony, but within a year
after the offence done.  Secondly, that the offender fhould not lofe
his lands any longer than during his life. Thirdly, this a& makes not
any corruprion of blood, but that his heire thall inkerit.  Fourthly,
nat to make the wife lofe her dower.  Fifthly, that fuch perfons as
fhall be impeached for any offence made felony by this adt, fhalt
he admitted to make any lawfull proofe ® by witnefle, or otherwife
for his difcharge and defence in that behalfe. :
. In the ftatute of 4 Favodi regis, there is alfo a good prefident,
viz. [All which tfials (viz. in cafes of felony In that aft beq
fore mentioned} b firft for the better difcovery of the truth, and
fecondly, for the better information of the coniciences of the jurie
andju{gices, there fhall be allowed to the party fo arraigned the

benefit of fuch witneffes only to be examined upon oath, that caf®

be produced, for his better clearing and juftification]: that as wit.
nefles aré produced and fworne againit him, fo he may have wit-
neffes produced and fworne for him, for fwrato creditur in judicio,
And to fay the truth, we never réad in any a& of parliament, an-
cient author, book cafe, or record, that in criminall cafes the party
accufed thould not have witnefles fworne for him; and therefore
there is not fo much as feintilla furis againft it. And X well remem-
ber when the lord treafurer Burleigh told queen Elizabeth, Ma-
dame, here i3 your attorney generall (I being fent for) gui pro de-
mina veging fequitur , The f2id the would have the forme of the re-
cords ai‘ercd; for it thould be attornatus generalis qui pro domina ve-
vitate feguitur. And when the fault is denied, truth cannot appear
without witnefles.

Habelarius (id ¢ff, a light-horfeman) eleffur in Scotiam recepit ar-
maturas et denarios, ibidem ferviturusy pofiea non proficifcitur per man-
datums regis, et vécufavit reddere armaturas, et denavin, £9¢. per fu-
vatores eff culp, et committitur mavefchallo, et findvit vegi 10 K, et inve-
it fecuritatem ad armaturas vadeliberandas, We, '
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Cap. 23.  Serving Foraine Princes, &e.

(1) Every fubjed of this realme.] 'Tliis branch extends to all pet-
fons of what eftate, degree, or profeflion foever,

(2) T3 ferve] Albeit the party did not ferve, vet if the offender
went or patfed over to fervé witheut taking the oath; he is in dan.
ger of this ftagute.  And this extendeth to anv kind of {ervice, ei-
ther T campe or armiy, or in houfe or otherwiie.

(3) Auy foraine prince.] [ Princeps] Prince is here taken for the
perfon that is primusy 3. Qui primum locum, et gmd‘am obtinet, whe-
ther he be king, or any other that bath foveraigne authority, by what
name or title foever, The word hath other lignifications; but not
pertinent to the expofition of this aft.

{4) Stare.). The former word [prince] includeth any, that is
2 monarch, or in nature of a mounarch, or an abfolute prince:
"Chis word [ftatc] extends to any ftate, either ariftocraticall, where
few be in authority, or democraticall, where the people Luve the
chiefe government without any fuperiour, faving fuchas they elect
and choofe, .

(¢) Parentate] ‘This is 2 large word, and extendeth to paten-
tates, as well ecclefiaftical? as temporall,

{6) Or fhall pajje, . and there fhall volntarily forne.] Although he
went not over of purpofe to ferve, but upon {ome other occafion:
yet if he after voluntarily ferve any fuch fornine prince, fiate, or
potentate, and have not taken the oath, he is a felan, F

(9} The oath of obedience.] 'T'iis is particularly fer downe in
the {aid adt, | : _

And that if any * gentleman or perfon of higher degree,
or any perfon or perions, which have borne, or fhall beare
any office or place cof captaine, lieutenant, or any other place,
charge, or office in campe, army, or company of fouldicrs, or
conducter of fouldiers, thall 2fter goe or pal%::' voluntarily out
of this realme to ferve any fuch foraine prince, flate, or poten-:
tate, or fhall voluntarily ferve any fuch prince, itate, or poten<
tate, before he and they thall become bound by obligation with
two fuch fureties, as fhall be allowed by the officers, &c. fhall
be a felon. .

By this branch, if he be a gentleman, or of ligher degree, or any
fuch military man, as here is defciibed; becaule be s abie to do
more harme, if he be fo difpofed, he muft not only take the cath
by the former branch, but he muft become bound by this branch
with two f{ureties, &c. The forme of the obligation is fet downe
in this aét. The expofition of the former branch giveth light to
the underftanding of the refidue of this claufe. .

Thereis a provifo, that no attainder of felony, made felony by
this adt, ﬂlallpiake away dower, nor mak¥; or work, any corrup-
tion of blood, or difherifon to the heire, T'he vffenders in any of
the faid cafes of felony way have the benefit of sheir glergie.

ITL Inst, H L CAP
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Prince,
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Serying Eoré.in Princes, &e.  Cap. 2 3 i

Cc AP XXIIL

Of Telonie in fuch as pafle the Sea to ferve
Forain Princes, &c. or do fesve Forain
_Princes, &c. without taking the Oath of
Obedience.

VERY fubjet of this reatm (1) that thalt goe or pafle
out of this realm to ferve (2) any foraign prince (3)s
ftate (4), or potentate (§), or fhall pafle over the fcas,

and there thall voluntarily ferve (6) any fuch foraine prince,
ftate, oF potentate, not having before his ot their going or pal-
fing, as aforefuid, taken the vath of obedience (7) (prefcribed
by that aék) before the cuftomer and controller of the port, ha-
ven, or éreek, or one of them, or their .ot cither of their deputy

W deputies, thall be a felon.

Sec 43 . 8, cn.
7. Simile,

Some have objefted, that the geing or paffing out of this realm,
to ferve, &c. cannot be tried; for thar otfences doue out of the
realme, cannot without a fpeciall provifion be tried within the
realme. And it is a fure rule, that in criminall caufes concerning
life or member, udi deliquit, ibi purietur: the offence is locall, and
cannot be tried, Lut where it is committed, nor cannot be allenged
to he in any other place then where in sruth it was done.  To this
it is anfwered, that by a latter claufe in this act, this felony fhalt
be tried in the rown wherein the haven or port is, wherein he went
or paffed over; which clanfe is, And be it further enacted, that
all ‘and every offence to be committed or done againft this prefent
act, fhall and may be inquired of, heard, and determined before
the juftices of the kings pench, juftices of affize and gacle-delivery
in their feveral aflifes ; and all off:nces, other than treafon, fhall:
be inquired of, heard, and determined before the juftices of peace
in their quarter {eflions, to be holden within the fhire, divifion, li-

mit, or libesty, where fuch offence thall happen. So as by the:

purvien and meaning of the niakers of this aét, this felony muft be
tried in the couuty where he went or paffed aver, and confegquently
in that town where part of the act was done. And thefe words
[and wherein fuch offence (hall be committed] muft be conftrued
in this cefe, where part of the offence is commitied, For fe in-
serpresandion efl, vt cerba aceipiantey cum effoltu : and by the exprefle
words, all and every offence to be comrmitted er done againit this
prefent act muft be inquired of, heard, and determined, &c. And
therefore the felony cannot pafle away with impunity, and that
which is done out of the realine fhall be proved to the jury in evi-
dence. Note where a forain treafon by this aét is made, it is enw
afked to be tryed where the offender is taken.

{1} Every



82 Purveyors Cap. 24.

C AP XXIV.

Of Felonie in Purveyors.

Secin the fourth SEE the ftatutes of Artic, fuper Cartas, anno 28 E. 1. cap.2. 18
f:t":s"i:l“'(f:?;‘ E.2.cavlt.g E.3.cap. 2. 25 E. 3. cop. 1. & 15. 27 B g capu 1,
cery. B il . 36 E.3. cap.2, And before in the fecand part of the Inftitutes,
againt Cardinal in the expofition of the ftatute of Artic, fuper Cartas, cap. 2. you

Woalfey, Artic, fhall finde in what cafe a purveyor may be chmi‘scd with felony,

33 3535 which briefly may be reduced io thefe four heads.  Firft, 2ifany that
® Artic, fup. take upen him to be a purveyor, or his dcputi or [ervant make pur-
Cart. cap. 2. vevance of any thing above tweive pence without warrant. Second-

’SEE' o Uit v, ® or imake purvevance of any thing above twelve pence without
55 .E} (':‘ 4"2 teftimony and.apprifement of the conftable, and four honeft men,
sl E. g‘ca;‘ 7+ and without delivery of talss, Thirdly, © or take any fheep with
o e their woolles between Eafter and Midfumrher, and carry them to his
CPS 13_3' own houfe and fheer them. Fourthly, ¢ or make any takings or
$3LE 3 cupa (RYIDES Of take any carriage in other manner then is contained in
VI Seanf F?] 2 their commiffions, they fiall have punifhiment of Life and member:
o 17, b, and tisis act remains &l in force wothous alieration. The offenders
<1 H, 3. may have the benefit of their clergie.
€ By this ftetute it is enadted, that purveyors afligned by com-
miffion fhall make purveyance of vi¢tuals, corne, and other things,
as well within Lberties and franchifes, as without, any grant, al-
lowance, or other thing to the contrary, or let thereof notwith-
ftanding: but the purveyors thall ablerve the flatutes for them pro-
f Crio. 40, Eliz, Vvided in every behalfe, as by that aét appeareth. f Upon this act
coram rege. In it was holden, that if the difcharpe of purveyance were by letters
wdne ayane.  patents, this aét makes it of no force: but if the difcharge wereby
tfe T Baiet flatute, then the purveyor is bound to abferve the ftatute, as by the
ftatute of 14 E. 5. cap. 1. pro clero, ecclefiafticall perfons are dif+
charged by ftatute, which the purveyor is bound to obferve.  See
the fatntes of 25 K. 3. flatur, . cap. 21. & 43 E. 3. cap. 3. in
what muuner and in what time the kings butler or his lieutenant
fhull take wines, &c.
See mare of meveyors inthe fourth part of the Tnftitutes cap.
ol the Counting houfe or Green cloth.
See lih. 8. 0. 45, 46. in Evans cafe, a commiffion fer taking
np of hoyes for the kings chappell, the generall words well ex-
pounded. .
ot Parl. anno By an aft of parlizment not in print, it is enalted that no
25 E. jonv. 34 purvevor arrefted for any mifdemeancur fhall have any privy.
feal, fo confe fuch as arrefted him to come before the coun.
cell to anfwer to 'the king, but have his remedy by the common
law.
£14 patament  Upon a grievous complaint made at the parliament holden in
huiden ¢ Jacabi the fourth year of our late foveraign lord king James, by the com-
g mons of the realm concerning many grievances fuffered by his fub-
je&s in the execution of a commiffion granted to certain perfons for
getting of falt-peter, bis majefties antwer (amcnglt cther things}
Wk,

[STREFR



Cap. 24i Purveyors.
was,
prerogative therein, further then might ftand with the lawfull, and
necefiary ufe thereof. And further his majefty was pleafed out of
his gracious care, and goodneiie to revoke and annull all commif-
fions, .or grants made to any perfon or perfons, for and concerning
digging, and working of fait-peter, intending to confider of fuch a
courfe afterwards, as the {fame might .be made without any juft
caufe of complaint, as by the faid royall anfwer (amongft other
things) reore at large appeareth, In purfuance whereof, by the
faid kings commandment, Popham chief juftice, and 2ll the juftices
of England, and barons of the exchequer, were affembled at Sere
jeants-Inne in Fleetitreet, in December, in the faid fourth year,
to refolve and certifie, what prerogative the king had for digging,
and taking of falt- peter in the boules, buildings, nr grounds of his
{ubjeéts, that thercupon a new commiffion might be made accord-

483

thiat he had never an intention to make any application of his Salt peter, gua=
S, falis petra,

colligitur. ant ¢X
materia quam
vereres muri,
rupes,etfaxa ex-
fudaniy aut ex
terra falfuginola
tk puta, gueE in
frabuiis animalia
um drinam ad
mulkoe annos ex-
cepity Latine i-

[83]

ingly, who upon often conferences, and mature
folved as followeth.

copfideration re-

. Firil, where it was objefted, that gunpowder I

was invented in Germany, within time of ne-
mory, in the reign of king E. 1. fo as the king
could not claim it by prefcription : and that be-
fore the 31 year of the reign of queen Eliz. {which
was the yecr after the Spanifh invafion) we, as
vet, find not any commiffien or licence granted
by any king or' queen of this realm to any for the
digging or. taking -of ‘falt-pétre:-and in the faid
31 year of the faid late queen, two commiflions or
Jicences were granted, the one particular, to George
Conftable elguire, to dig, open, and work during
the {pace of eleven years for falt-peter within the
counties of York, Nottingham, Lancaiter, Nor-
thumberland, Cumberland, and the bifhoprick of
Turham, as well withiz our own lands, grounds,
and poffeflions, as alfo within the lands, grounds,
and polleffions of any of our loving fubjects withs
in the counties aforefaid ; and the confideration
of the grant was,.that he fhould deliver a great
quantity of powder to be made by the faid Grorge
Conftable, . and provided for the ftore of the
?ucens majefty at'a lower rate, then was paid

ar it before, with this further claufe; {And fur.
ther our will and pleafure is, that thefuid George

In the accounts, &c. from the 2t of
Apiil 18 E. 3 for cne year following
anna Momini 1544. under the title
aluetificers mud werkmen (inter alios.)
Gunners &, Ang of their wagey and
ftipends per dicmy it 13 fald (zmongit
others) gumners fix jence,  Latine
bombardse, tormenta, fclopi.

- Paich. 49 E. 3. Coram rege rot. 7.
Oxon, diverli- malefadtores venerant ad
manerium; &c. cum arcubuy, fagit-
tis, balifcis ¢t goons.

Vide Rot, Parl, 1 R. 2. nu. 38,
William captain of the caftle of Ca~
therick, being charged for delivering
it to the enemy, in the reign of E.
4. without commifiion, anfwered (in-
ter alia) that the epnemies brought to
battery thereof nine pecces des grofles
cantions,

Hollingth. fo. 453

Walfing, 120 R. 2. 1366,

Pol, Virg, De invent’ rerum. fo. 2,
ca. 11,

Pancerollus Mova reperta. Tie 12
pag- 649. anno Domini 1948,

gohn More, pag. 346, anno Domial.
14582, .

Conftable fhall at his own proper cofts and charges ereé, make
up, and lay all mud walls, flables, and-grounds whatfoever fo
digged up;) whereupon it was inferred that no other bujldings
could be digged vp by force of that commiffien, but only ftables.
The other commiffion’ was generall, made unto George Evelyn,
Richard Hils, and John Evelyn, and extended throughout the
realms of England and Ireland, and 2l other the dominions of the
fame, as well within our own proper Jands, grounds, and pofief.
Aions, as alfo within the lands, grounds, and potieffions of any of
our fubjeéts, with the likeclaufe of the ereéiion and reparation, as
is aforefaid; without naming of manfion honfes by expreffe words,
and without any prohibition to the fubject to dig for falt~peter in
their own boldings or grounds,

-
4
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‘Purveyors. Cap. 24,

As to the firft, it was refolved by all, that forafmuch as the taking
of falt-peter, was for the neceffary defence, and fafety of tiw
realm that the king had a right of purveyance of it; and fhould
not be driven to buy itin forain parts, which forain princes might
refirain, and fo this realm might want fufficient for the defence
thereof, to the great perill, and hazard of the fame: but the King
was to take it, for the neceflary defence of the realm, according to
the limitations hereafter expreffed ; and it is no prejudice to the
owners of the foyl, for the place that is digged muft be made up
again, and repaired in as good plight as it was beefore. Secondly,
that this taking of falt-peter in the buildings or grounds of the
fubjeft, being a purvevance as is aforefaid, is an incident infe-
parable to the crown, and caunot be granted, demifed, or trans-
ferred to any other, but ought to be tzken only by the kings mi-
nifters, as other purveyances ought, and cannot be converted to
any other ufe, then for the defence and fafety of the realin, far
which purpefe only the law doth give fo the king this prercga-
tive; and it is not like to a mine of gold or filver in the ground of
the fubjec, for there the king hath an intereft in thofe metals, and
not putveyance only, And if the powder which 1 fo made by
the Kings minifters begin to decay, as it will doe within two or three
vears, then this either ought 1o be changed for other, or fold, and
the money thercof comming ta be employed for powder for the
defence af the realm, and tﬁu Linns minifters aught to make greut
provifion of fali-cter, for that will laft a long time, and when
need s to make theveof gom-powder, which will be made before

. the navy can be put in reacineffe, &ec. Thirdly, the minifters of

the king cannot ia digging for falt-peter undermine, weaken, or
impair any of the walls or foundations of any of the houfes of the
fubjeck, be they manfion houles, or out-houfes, as barns, ftables,
.dove.honfes, mills, or thelike, neither can they dig the floor of any
manfion-houfe, which ferves for the habitation of man, becaufe

- his manfion is the fafeft place of refuge, and fafety of himfelf and

his family, as well in ficknefle, a$ {n health, and his defence, as
well in the night, as in the day, againft felens, and mifdoers, nei.
ther can the kings minifters dig the floor of any barn of the fub-
je& employed for the fafe keeping of corn, hay, &c. for the fleor
of a barn cannot be made dry, or ferviceable againin a long time,
but they may dig in the floors of ftables, and oxehoufes, {o that
they Jeave futBicient room there for the horfes, and other beafts of
the owner, and fo that they repair the fame again in convenient time,
as well as it was before. They may allo dig in the floors of cellers, and
vaults, {o that the wine, heer, or other neceffarv provifion ofthe owner
be not removed, or in any fort impaired : and they may dig any mud
wals, which be not the wals of any manfion houfe, and in the
raines and decayes of any houls which be not preferved for the
neceflary babitation of mag. Fourthly, they onght to make the
places as well, and commodious for the owner, as they were be-
fore. Fifthly, they ought not to work in the pofleffions of the
fubjedt, but between the rifing of the fun, 2nd the goin down. of
the fame, fo as the owner may make faft the doors of his houle,
and put itin defence againft mifdoers.  Sixthly, they ought not to
place or fix any furnace, veflell or other neceflaries in any houfe
or building of the fubje@, without his confent, nor fo neerany
manfion as be by it may veceive any projudice or difquiet. Se-

venthly,
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venthly, they ought not to continue in one place above a conve-
nient time, nor refurn thither but after a long time.  Laftly, that
the ownper of the {foyle cannot be reftrained fram digging, ortakin
of falt-peter, for the property thereof is in the owner of the foyl,
and the king hath but the purvsyance thereof, and that every man
might werl that would, and then there fhould be more plenty. of
powder, and at a cheaper rate.  And thefe refolutions are agree-
able with that maxime, * That the common law lath {o admea- “* P, Com. 236,
fured the prerogatives of the king, that they thould neither take

- away nor prejudice the lnheritance of any. And thefe monepo-
lies ‘being malum in f2, and againft the common laws, are conie-
quently againft the prerogative of the king, for * the prerogative of “rSf“f-r"'vCU“
the king 15 given to him by the comman law, and is part of the ;:)::;fa.l’rcr b
laws of the reatm,  Which refolutions were defivered in writing R
by Popham chief juflice unto the Kings privy conneell, as the un-
animous refolution of all the judses, and barons of the exchequer,
and were by his majefties privy conncell well aliowed of, aud ap-
proved, as Popham chief jullice reported.  Upon thete refolutions
thefe confequents do follow.  ¥irft, if 2 man of his ewn authority,
or by colour of any commiffion, licence, of grant, doth takeupou
him'to take any f2lt peter inthe buildings, or grounds of any other
fubje& to make thereof gunpowder, in any fort to his ewn ufe,
albeit he covenanteth, or agreeth ta ferve the Ling of fo many lafts
of powder: yet feing it is but a purveyance, he cannot fell any
powder thereof made to any of the kings fubjels, or make any
private benefit thereof ;. and if he doe, he ma be indicted of dig-
ging, and faKing of the falt-peter at the kings fuit, and be grievoui]

o~ fined and imprifoned, for that it is a grand trefpas with an_hig
hand. Secondly, the party grieved way have his action of trels
pafle, and recover damages for the trefpaife, &c. according to the
quality of the trefpaife.

a Complaints wade againft purvevours in parliament. A Rot. Parh.

b By the flatute of g R. 2. sl flatotes made cuncerning pur- 4 Hogone 116
veyors be confirmed, and to be put in excoution, and that juftices Eodem anzo St
of peace have power to hear and Jetermine their offences. Sce ? H.4 15
the fourth part of the Inilitute, cap. 8, art. 13- 33. 36. againlt B Rot. Parl,

gl ] r oo anne g &, 2.nu
gardinall Woolley. 3%, motin print

o

C AP XXV. 851

Of Felony in wandring Souldicrs and Ma-
TINEEs.
;.ALL idle and wandring fouldiers or mariners, or idle
perfons wandring as fouldiers ot mariners, fhall be re-
puted felons, and futfer asin cafe of felony.

39 El e 17,

So as not ouly e that 15 a fonldier, or mariner in deed, but
he that §s an tile wanderer, and takes upon him o Le a fouldier
H o3 or



95-

Wandring Souldiers and Marmers, Cap. 25.

ot mariner, though in troth he be none, is in danger of this law ;
for, as the preamble faith, they abufe the name of that hohourable
profeffion,

2. Every idle, and wandring fouldier or mariner, which com-
ming {rom his captain from the feas, or from beyond the feas,
that fhall mot have a teflimoniall under the hand of fome one
juftice of peace of, or neer the place where he landed, fetting down
therein the time and place wﬁen, and where he landed, and the
place of his dwelling and birth, unto which he is ro paffe, and a
convenient time therein Limited for his pallage, is by this aét ad-
judged a felon,

4. Or if he hath fuch a teftimoniall, and fhall excesd the time
therein limited above fourteen days, he is by this aét a felon, unlefle
he fall fick by the way, fo asafter his recovery he fetleth himfelf in
fome lawfull courfe “of life, or refort to the place where he was
born, or was laft abiding : but in both thefe two cafes he muft be
a fouldier or mariner in deed, )

4. 1f any fuch idle, and wandring fouldier, or mariner, or other
jdle perfon’ wandring as {ouldier or mariner, fhall forge or countet-
feit fuch eftimoniall, he is by this a& a felon. .

5. Or if be fhall have with him.or them’ any fuch teftimoniall
forged or counterfeir, knowing the fame to be counterfeit or forged,
he is alfo by this act a flon.  And in both thefe laft cafes, as well
he that i a fouldier or mariner in deed, as he that is none, isin
dangrr of ihis act.

And tie offender againft any of the articles of this Ratute fhall
not Lave the beaefit of his clorge,

Juftices of af:.fe, juftices ui gaole delivery, and juftices of peace,
have powsr by thisact to heare and determine the faid felonjes,

But if fonie honeft perfon valued in the laft fubfidie to ten
pounds iu oods, o forty fhillings in lands, or forue honeft free-
holder, ns by the faid juftices fhall be allowed, will be con-
tented before fuch juftices to take him or them into his fer.
vice for one whole yeare, and wilt become bound by yecognizance,
as the {tatute doth appoint, then they thall not proceed any further
againft him, unlefle [E:lch perfon retained depart within the year,
without the licence of him, that fo retained him ; and then he is to
lie indicted, tried, and judged as a felon, and not to have the be~
nefit of his clergie, '

CAP

Aok



Cap. 26, Departing of Souldiers, &c.

. . CAP. XXVIL.

Of Felonie in Souldiers that depart from their
Captaines without Licenfe.

H15 ftatute is become of iittle force or ufes for the an-

cient mhanner of retainer of {ouldiers whereunto that aft re- 3

feereth, s utterly alrered : for then Lnights or gentlemen ex-
pert in war, and of great revenues and livelihood in ﬁmir countrey,
covenanted with the King to ferve him in tis war for fucha time
with fuch a number of men : and the fouldiers made their covenant
with their leaders or mafters, and then they were mufiered before
the kings commiflioners, and entred of record before them; and
chat was certificd into the * exchequer, and thereupon they tonk
their wages of the king, as it appeareth by many prefidents of the
exchesuer, and may be gathered by the preamble and body of the
a@, and by the Regifter, where it appeareth, that a writ was framed
upon that ftatute divected to a ferjeant’ at armes ad capicucd’ conduélos
ad proficifoend” i obfequinmy, ¢ And this was thought an excellent
military policy, that the fouldiets, {part whereof were of their own
tenants) fhould be chofen and led by knights and gentiemen of
quality of their owne countrey, with whom they muft fight in
war, and live withall in peace, when they returned into their
coungrey, in refpedt whereof, the fouldier would the more cheer-
fully and obediently follow his leader, and the leader would the
more refpettfully and lovingly ufe his fouldier when he is abroad.
Sce the ancient forme of commifiions for arraying and muftering of
menin s H. 4

By this a the benefit of clergie was not taken away from the
delinquent.

The ftatute of 3 E. 6. cap. 2. extendeth only when the foul
dier departs after that he hatb {erved the king in his wars and fuch
an offender fhall not enjoy the benefit of his clergie.

If any foldier being no captain, immediately retained with
the king, which fhall be in wages and retained, or take any
preft to ferve the king upon the {ea, or upon the land beyond
the fea, depart out of the kings fervice without licence of his
captain (1), that fuch departing be taken, deemed, and ad-
judged felony. And that a1l the jultices in every fhire of Eng-

land, where any fuch offenders be taken {2), have power to
enquire of the faid offences, and the fame to hean, and deter-
mine; as they doe and may doe of felony, &c. exprefled in
the kings commiffion to them made,
fences were done in the (ame thire; and 2lfo that the departing
of fuch foldiers, and alfo their vetainers, if it be traverfed, be
H 4 tricd

o
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18 H.6ucap. 19«
Eliz. cap. §-
extendecl it to
mariners and
BURALrS.

3

® By the flatute
of 5 R.2 cape

II.

See the writ in
the Repiltsr 191y
divefted o the
ferjeantat srmes,
g R 2 cap. 1O
Ror, Farl, 5 H.
4. nu. 29. the
like for keeping |
of caftles and
forts.

Rot Parl. 5 H,
4. nU. 24y 254

2 E. 6. tap. 1.
reaued 4 % 3
Ph. apd Mar.
cap. 3.1 Ja.
cap. 23

7 Ho 7 cap. 1
3 H. 3 cap. 5.

as though the fame of- -
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Departing of Souldiers, &c. Cap. 26.

tried in the fame fhire, wherc they be for fuch a caufe arrcfted,
and arraigned. :

Both thefe adts of 7 H. 7.and 3 H. 8. are perpetuall aéls, for this
word [king] includeth all his fucceffion.

(1) Witheut licence of his coptain] The flatute of 3 H. 8. is
without licence of the kings lieutenant there.

(2) That all the jufbices in every fiive of England, where any fuck
p{}nden b taken, ©c.] This a&t of 4+ H. 7. extends to all the

ings juftices in every thire, viz. puflices of affife, gaol defivery,
oier and termjuer, and of the peace.  And if the offender be taken
in the county where the kings bench fet, he may be indicted, &c.
there: but this claufe in(g H. 8. is reftrained to jultices of peace.
This clinfe in both the faid ftatutes is cumularive, and Jor more
fpeedy procegding with the offender. Butadmit the offender benever
taken, yet may he be indicted of felony in the county where the
departure was, and if he appear not, he may be outlawed, for by
the firft claufe, the offence is made felony, and the fecond claufe 15
affirmative, and not privative,

He or they fo offepding thall not enjoy the benefit of his
‘elergy. '

This branch in the act of 7 H. 4. is generall, but in the at of
s H. 8. there is an exception out eof the like branch, viz. of men
being within erders of holy church. So as it differeth much,
whether he be indicted upon the one ftatute, or the other.

But obferve what punifhment the ancient law of England in-
flicted upon the fouldier that departed from the kings hoft, both
before, and fince the congquell.  fiem qui fugiet & domine, el ficio fuo
pro timiditate belliy wel mortis, in condulbione hevetochii fui in expeditione
navaliy vel terrefiriy perdat omne guod funm ofty et fuam ipfius vitam, ¢
manus mitiar dominus ad tervam quam ei antea dederar, For theex-

" pofition of Heretockins and Hereflite, fee the fourth part of the In-

ftitutes, cap. Court de Chivalry. :
" Now concerning armour, arme, charges of fouldiers, muftering
of them, &e¢.  See the ftatutes in print of Confirmat. Cart. 25 E.
1. Vet. Magna Cart.’2. parte, fol. 35, 1 E. 3. cap. 5. 18 E. 3. ca.
». 25 K. 3. cap. 8. 4 H, 4. cap. 13. 1z H. 7. cap. 7. and 3 H. 8.
ca. ¢ and ¢ & 5 Ph. & Mar. cap. 5. for appearing at mufters, &c.
But'g & 5 Ph. and Mar. cap. z. an aét for having of horfe, ar-
our, and iveapon is repealed by the ftatute of 1 Ja. ca. 23,

An aét notin Print_, ot. Parl, anre 5 H. 4. nu. 24, 25. for ar-
raying and inuftering of men, for watching of beacons, &c.

Records of parliament, 4 H. 4. ou. 48. 7 H. 4. nu. 124. 1 H,
€. 17,

Book cafes. 48 E. 5. 3, 4. 21 E7 4, 17, per Catefby. g E. 4. 26.
lib. 7. fo. 7, 8. : ' )
© 8ee the fecond part of the Infitutes, Confirmat. Cart. cap. 5.
uli fupra. ;
" Fide Pafch, 16 E. z, Phelip Mafterdcl Hofpit. de 5. Katherins

E,afg,_ in !iérq mea, tl'o. 83. L.

CAP



Cap. 27. Polygamy.

'

C A P. XXVIL

“Of Felony to marty a fecond Hufband or Wife,
" the former Hufband or Wife living.

83

I F any pecfon (1), or perfons within his majefties dominions . Ja cap- 73

of England and Wales, being married (2), doe at an

time atter marry any (3) pesfon or perfons, the former hul-
band or wife being alivey that then every fuch offence {hall be
felony, &c. '

This is the firlt a& of parliament that was made againft poly-
gamy,  Polygamia off plurium fimul wivorum, uxsrumoe commbisn,

The differsnce between bigamy, or triguny, &c. and polygamy
is, quia bigamus fere vigamus, $c. eff qui diverfis temporibus, et fuc-
ceffive duns, feudres, €, uxores habuit.  Polygamus, qui duas el plures
Simud duwit waxores.

(1) &F any perfin.}) This law is generall, and extendeth to all
perfons, of what eftate, or degree foever.

e ; R F See the 1. vart
If the'man be above the age of fourteen, which is his age of it g:upmm.

confent, and the woman above the age of twelve, which is herage
of confent, though they be. within the age of one and twenty,
are within the danger of this law, which appeareth by this, that
this a&t extendeth not to a former marriage made within the age of
confént, as hereafter fhall appear, '

Being marvied, €9¢.] ‘This extendeth to a marriage de faflo, or
voydable by reafon of a precontraét, or of confanguinity, or of aftini-
ty, or the like : for it isa marriage in judgement of law untill it be
avoided, and therefore though neither marriage be de jure, yet they
are within this ftatte. ' . -

(3} Doz ar any time marry] This fecond marriage s meerly
void, and yet it maketh the offender a felon,

And the'party and parties fo offending, thall receive fuch
and the like proceeding, triall and execution in fuch county,
where fuch perfon or. perfons fhall be apprehended, as if the
offence had been committed in {uch county, where fuch per-
fon or perfons fhall be taken or apprehended. ¢

See before the expofition of the flatutes of 4 H. 4, and 3 H. 8.
goncerning departing of fouidiers, &c, _»

{efl. 104,

Qut of the generality of this law, there be five exceptions : Firft See22 E. 4.

. .
it extendeth not to any perfon pr perfons, whofe hulband or wife %:g'ﬂ;?:g;‘ 3
be continually remaining beyond the feas, by the flpace of feven the doctora.

L, in refpect of . Pains cafe lib. g

vears together. By this branch notice is not materia
the commorancy beyond fea. :

Secondly, it extends pot, when the hefhand or wife fhall abfent
him or herfelf, the one from the other, by the fpace of feven years
;.p auy parts within, his majelties dominions, the one of themmot
: : o ' knowing

fo. 724

of



Trin. 42 Eliz.
Coram rege.
Iater Babington
and Warner,

Marriage in
fome fort felony
by the com-
mon law.

Polygamy. Cap. 27.
knowing the other to be living within that time, Here notice is
materiall, in refped the commorance’is within the realm.

* Thirdly, nor to any perfon or perfons, that at the time of fuch
marriage be divorced by 2oy fentence had in the ecclefiafticall
court.

There be two kinds of divorces, the one that diffolveth the
martiage & winculo marrimonii; as for precontra®, confanguinity,
&c. and the other 4 menfz et thoro; as for adultery, becaufe that
divorce by reafon of adultery, cannot diffolve the marriage 4 vin-
culs matrimmii, for that the offence is after the juft and lawfull

‘marriage. ‘This branch in refpe& of the generzlity of the words,

priviledge the offender from bcinia felon, 25 well in the cafe of
the divorce & menfa #¢ thoro, as where it is & vinculo matrimonii, and
et in the cafle of the divorce a menfa et thore, the fecond marriage

is void, living the former wife or hufband, And if there be a
divorce & wincule matvimonii, and the adverfe party appeal, which
is 1 continuance of the jormer marriage, and {ufpend the fentence,
yet after fuch a divorce, the party marryiog is no felon within this
Ttatute, in refpe& of the generality of this branch, although the
marriage be not lawfull. _ ’ '

_Fourthly, nor to any perfon or perfons, where the former mar.
'ﬁaﬁe'is by fentence in the ecclefiafticall court declared to be void
and of no effedt. .

Fifthly, nor to any perfon or perfons, for or by reafon of any
former marriage madé within age of conient: hereby it appearcth
that the makess of the law intended that this act fhould extend ta
every perfon above the age of confent.

If the man be above éuneen, and the wife under twelve, or if
the wife be above twelve, and the man under fourteen, yet may the
hufband or wife fo abuve the age of confent, difagree to the el-
powfals, as well as the party that is under the age of confent; for
the advantage of difagreement muf be reciprocal. And fo it was
refolved by the judges and civilians, Trin. 42 Eliz. in the kings
bench, in a writ of error between Babington and Warner. So as if
éither patty be within age of confent, itis no formney marriage with-
in this aft. _

" The offender againft this ftatute may have the benefit of hig
clergy. )

17 he be a nobleman and lord of parliament, he fhall be tried
by his peers, albeit there be no provilion fpeciall for it: for of
commeon right, (that we may fay it once for all) in cafe of treafon,
felony, and mif}rifion of treafon or of fclony (as hatl: been faid be-
fore) he is to be tried by his peers,

I find that by the ancient law of England, that if any Chriftian
rman did marry witha woman that was a Jew, ora Clriftian wo-
man that married with a Jew, it was felony, and the party fo of-
fending fheuld be burnt alive. =

Contrakenies cum Fudeis, Fudeeabus, pecorantes, et fodomite in terra
wivi confodiantur, &c.  Fleta lib. 1.ca. 35, §. Cemtrakenter,

C AT



Cap. 28: Plague:

C A P. XXV,

Of Felony for any having a Plague fore up-.

on him, contrary to Cemmandment gosth
abroad, &c.

IF any perfon infeSted with the plague, commanded (by
fuch "perfons as are appointed by the act) to keep houle, fhail

_contrary to fuch commandment wilfully and contemptuouily
goe abroad, and fhall converfe in company, having any infec-
tious fore upon him uncured, fuch perfon thall be adjudged 2
felon.

"This is felony, albeit no other perfon by fuch means be infe&ed,

for this ftatute was made to prevent the moft horrid and fearfull
infe@tion of the plague, The law was generall, and extended to
all eftates and degrees whatfoever, and was grounded upon the
law of God: and the reafon of the law of the realme is, that the
* infe@ious fick fhould be removed from the whole. ,The party of-
fending mighit have bad the benefit of his clergy. . -
" Here is a rare provilo, That ng attainder of ?erlc'inylby'\‘rertuc_ of
this aét, fhall extend to any attiinder, or corruption of blood, or
forfeitre of goods, chattels, lands, tencments, or heredita-
ments. -

In this provifo thefe things are to be ebferved: firfl, that by
the avoyding of the corruption of blood, the wives dower is im-
pliedly faved: for where the heir fhall inherit, the wife {hall be
endowed againit the heir.  Secondly, that there fhall be * no for-
feiture of goods, or chattels, which is rare, and the like we have
not obferved before, and by confequent the offender may make
his will and tcftament, and if he doe not, the ordinary ought to

99

1 Jac, ca. 37,

Levit. cap. 13,
Numb. cap. 5.
Regift. F. N. B.
234, Bre, de le.
profo amovende
Bral. lib. g,

fo 4218,

- Brit. fo. 39, 88.

Fleta, li. €. ca.
30. 2z E. 3.
Rot. Claull 2.
parte, nu. 14

* Nota.

grant adminjfffation of the goods and chattels, as he ought to dee

in other cafes:

Thefe words {to any attainder or] muft be omitted, and the
fenfe to be, to any corruption of bloed, for {as it is printed) it
is, that no attainder of felony fhall extend to any attainder, &c,

This aét is become of no force for want of continuance, and is
éxpired {ince we wrote this chapter, therefore to be put out of
the charge of the juftices of peace,

e

CAP
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gr Dures of Imprifonment.  Cap. 29.

C A P. XXIX. .

Of Felonie in Jaylers by Duares of Imprifon-
~ ment, &c. by Statute, and by the Common
- Law.

14 E. 3. 00 10,
Geolin French IF it happen that the keeper of the prifon, or underkeeper
;;«:}:"koe:;gr:? A (1) by too great dures of imprifonment (2), and by pain
apifon, An-  rmake any prifoner that he hath in his ward to become an
phice, a jayl,or @ appe]lol‘ (3), againﬁ his will (4.],.and thereof be gtmimed’l

uyler. He fhall have judgement of life and member (5).

* An approver.
3E. 3.Cor. 295,
Before the making of this ftatnte, if a jayler had by dures of
imprifonment made his prifoner become an approver, to -appeal
honeft men for his own private, of intent to have of their goods,
when they were committed to his cuftody, and to retain them in
prifon without being let to mainprife, and the appdlees upon his
appeal be hanged : this is felony in the jayler by the comman Taw
18 E. 4. Cor. but if the appellees were acquitted, then it was no feiony, but a
a7t great mifprifign in the jayler, which was one of the catifes of the
: making of this all: for by this act, if the prifoner becomne an ap-
prover againft his will, whether the appellees be acquited, or at-
tainted, or after the approvement not proceeded with, and whether
. aap. 5. the approvement be true or falfe, fo it be by dures of imprifon-
1R.2.ca.q.” ment, and againft the will of the prifoner, itis felony. * For it
W-;!' cap. 36 5 not lawfull for any man to excite or fir any cther to a juft ac-
e ST cafation, complaint or lawfull fuit, for eulpa o? fe immifecre rei ad
See the expofi- JE mon pertinenti; (and fo was ¢ it refolved Mich, 7. Ja. in the ftar-
tion of W. 1. chamber, in fir John Hollis his cafe, by the -whole courty much
€ 18, more to doe it.by dures of imprifonment, moft of zll by 2 jayler,
3 Mich.7 Jacobl who hath the cuftody of the prifoner committed to Lim, to
n e fills® enforce him by dures to become an approver, ofind therefore
‘;'rc-f“ " this law hath made it felony in the jayler or under-jayler.
r1 H. 4 73, (3) Keeper of the prifom, o under-keeper.] 1 hie be keeper, or un-
fimiic, 13 E. 3. der-keeper, de jure, or de faito, by right or by wrong, he is within
bar. z§3. fimile. the purvien of this ftatute,
» W, 2 cap. 14 (2} By #oe great dures of imprifamnent.] Every iimprifonment is
a8 ; 3 C{;-ts-z takfn and decmed in law duritia, dures : a little addition to it by the
13 R. 2, fal 2. tavlep is too preat dures in this cafe o
YE y Defrang: ! y{;} i 6::%»:: an appelln,]  That is an approver.
pr}rf;nam. {4) Agamfl his wiil] ‘That is, when the prifoner never would
9 E.Ca,. fo. 26. have done it of his own will, if the jayler, or under-jayler had not
kr. Cor. 203, enforced him thereunto.
;E:'J“m’ ’?’ ;8. (5) Fudgement of life or member.]  * Thefe words doe imply fe-
26, verfus - lon¥.  For this offence, the offender (hall have the benclit of hie
nem. Mirrer clergy.
caf, I . aIf the jayler keep the prifoner more firaitly then he ought of
. E.I-d?o Debomi-  right, whereof the prifoner dyeth, this is felony in the joyler l;ly
) ’ . t! ?
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Cap. 30. Payment or Receipt of Money. -

the common law. And this is the canfe, (as before hath been
faid) that if a prifoner die in prifon, the coroner ought to fit upon
him. See before cap. Petit Treafon, fo. 34. how prifoners are to be
demeaned. ) .

Haw gaoles are rejoyned and united to the office of fherifs, fee
this ftatute of 14 E. 3. ca. 10. 19 H. 7. ca, 10.lib. 4. fo. 3?.
Mauttons cale.  Adde thereunto Rot. Parl. 18 E. 3. nu. 43. 2nd fo
was it decreed in Fortefcues cafe, in the exchequer chamber, anne
2, Car. regis. o

nu. 43. 2 Car. Regis in the enchequer chamber,

C AP XXX

of Felony by bringing in, Payment, or Receipt

‘of certaine Money.

T is felony to make, coin, buy, or bring in, and put in
payment, &c. any galley half pence, futkyn, or dotkyn.

The reafon of this law was, for that thele meneys were bafe,
and not of the allay of fterling,. which was (amongit others) the
caufe of the making of the generall law of g H, 5. cap. 6.
fiat. 2.

It is felony to pay, or receive for payment any money called
blatks. For the better underftanding of this ftatute, it isto be
known, that thefe blanks were white money coyned by king H. 5.
in France after his victory at Agincourt, and league with France,
whofe ftyle then was, rex Ang! e, regens et heares Francie.  And
they were called blanks or whites in refpeét of the colour, becaufe
at the fame time he coyned alfo a falus in gold, the falus, being of
the value of tweaty two fhillings, was of the allay of fterling:
but the blanks, which were much more common, being each of
them valued gt eight pence, were not of the allay of fterling, and
therefore they only were decried by the faid a&t of =2 H. 6.

- See the fecond part of the Inflitutes. Artic. fuper Cartas
€ap. 20, .

| Far either of thefe offences of felony the offender may have his
£ CI‘gY.
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‘Tranfportation of Silver. Cép. 3t.

C A P. XXXIL

Of Félony for Tranfportation of Silver, or Im-
' portation of falfe or evill Money, &c.

EFENDUE fuit que nul argens ferra tranfport hors del
realnt,

This was the ancient law of England long before the con-
queft.

At the parliameut holden amno 17 E. 3. as well the tranfporta-
tion of filver, as the importation oz falfe and evill money, is en-
alted by authority of that parliament to be felony. And alfo if
the fearchers mentioned in the aét be aflenting to the bringing in
of falfe money, «r willingly fuffering filver or money to be tranf-
ported, it is alfo made f'r:{ony. But becaufe this adt was never
printed nor tranilated into Englith, and for that there be other things
obiervable, enadted thereby, worthy to be known, we will tran-
feribe the fame, de verdo in verdum in propyio idiomate.

* Le parliament tenus a Weftm. a Ja quinzemede Pafch,
du raign noftre feignior le roy Edward tiers apres le
congueft dys et feptifme.

ITE M accorde ¢ff de faire une monoie des bones efferlings
en Engloterre du pois ¢t del * alay del auncient efferling, que
avera fin cours en Engleterre sntre les grandz et la comune
de la terve, et la qusle ne ferra portes hors du_ royalme dengleterre
‘ens nulle manere, ne jur quecunque caufe que ceo foit. Et en cafe
que les Flemings voillent faire bone mondiedargent groffes ou autres
accordant en alay es banes efterlings, que tiel momoie ¢it cours en
Engleterre entre merchand et merchand et autres gi la wodreient
refeeuire de lour bone gree, iffint que nul argent Joit portés bors du
roialme.

Item eft accordes et affentus, que bones gents et loials faient af-
Signes ¢s ports de micre, et ailours, ou misfler ferray de faire la
Jerche que nul argent fait portes hors du roialme en monsié n'au-
trement, forfpris que les grandz quant ils wont per dela qils pen-
Jent aver q;ﬂem‘s dargent pur fervir hur hoflels: Et que nul
Joit ¢y hardy ® de porter fauk ¢t malveis monoie en roialme,
fur paine de forfeiture ds wic et de membre, et a
a ceux i pafferont la miere Tor pur lour iones
valuz.

- Item affintus ¢ff et accordes, que les dits [ercheours, per canfe
gils ferront lour offices plus diliagement et plus bialment, © ils
cient la tierce partie de tote 1d fauxe maniey gils purront trover

¥ parice

uire efchanges
Aerlings a la



Cap. 31. - Tran{portation of Silver, "

portee deins le voialm a bur proffit demeen : et en mefine la manere
eient la lierce partie de la bone monoie quele ilz iroveront en la
miere paffent bors de la terre.  Et en cafe qils foient troves ne-
ghigents ou rebeals a tieux ferches faire, ¢ que four tervés et te-
nements, biens et chateux foient feifes en la main le voy, et bar
corps prisy et detenns tangue jls etent fait fine an roy pur bour a’ff-
obeifance.  Et en cafe quils foient ® affentants de porter tiels fause
monaie, et de fueffrire fachantement largent ou monvie autrement,
(forfpris que les grondx quant ilz wvnt per dela gils penfent
aver veffeals dargent pur fervir bur hoflels come de fuis eff
dit) eftre mefnes bors du roiahue, cient judgement de vie et de
membre.

ftermy, I'T is accorded to make money of good ftetling
in England of the weight and allay, of the ancient fter-
ling, which fhall be currant in England between the great
men and commons of the land, and the which fhall not
be carried out of the realm of England in any manner, nor
for any caufe whatfoever, And in cafe, that the Flemings will
make good money of filver groffe or other, according, in allay
of good fterling, that fuch money thall be currant in England
between merchant and merchant, and others, who of their own
accord Will receive the fame, fo that no filver be carried out.of
the realm. - Y ..,. -.. - '. . . R .: I iy '-

Jtem, 1t is accorded and affented, That good and lawfull
men be afligned in the ports of the fea, and elfewhere, where
need fhall be, to make fearch, that no filver be carried out of
the realm in money or otherwife, (except that the great men
may when they goe out of the realm, have filver veflels to
ferve their houfes) and that none be fo hardy to bring falfe and
ill money into the reahn upon pain of forfeiture of life and
member, and to make exchanges with them, that fhall paffe the
fea, of gold for their good fterling to the value.

Itemy It is _aﬂ'ente§ and accorded, that the faid fearchers,
becaufe they inay doe their offices more diligently and niore
lawfully, fhall have the third part of all the falfe money that
they can find to be brought into the realme for their own be-
neht ; and in the fame manner they fhall have the third part
of the good money which they fhall find upon the fea pafling
out of the realm, And in cafe they fhall be found negligenr
or difobedient in making fuch fearches, that their lands ‘and
tenements, goods and -chattels fhall be feifed into the kings
hands, and their bodies taken and detained untill they have
made fine to the king for their difobediences -And in cafe
they fhall be affenting to the bringing in of fuch falfe money,
or wittingly fhall fuffer filver or money (except veflels of
filver for the great men when they goe out of the kingdome
%o ferve in their houles, as before is {aid) to be tranfported

out
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T'ranfportation of Wool.  Cap. 32.

out of the realme, they fhall have judgement of life and
member,

The offenders in cafe of felony made by this a@ may have the
benefit of their clergye

C A P. XXXIL

Of Felonie for carrying of Waooll, Woolfels,
Leather, or Leade out of the Realme.

N O merchant, Englith, Welch, or Irith, thall carry any
manner of wools, leather, woolfels or lead, out of the
 faid realme and lands, upon paine of forfeiture of life and
member, nor fhall tranfport any of the faid wares ot mercharn.
Jdizes in the name of merchant ftrangers, nor fhall fend or hold
their fervants, &c. in the parts beyond the fea to furvey the
fale of the faid wares or merchandizes, or fo receive the
maoney coming of the fale of the fame, nor take payment of
gold or filver, nor of any other thing in recompence or com-
mutation, of in the name of payment in the parts beyond the
fex out of the roalme and lunds abovefaid of merchandizes
fold in England, Ireland, or Wales, touching the ftaple, but
that all fuch payment ihall be made in gold or filver, or mer-
chandizes in England, Ireland, or Wales, where the contradt
was made, upon paine of life and member. :

That no merchant privié nor ftranger, nor any other, of
what condition that he be, go by Jand or by water towards wines,
or other wares or merchandizes coming into our faid realme
or Tands, in the fea, nor elfewherc to foreftall or buy the fame,
or in other mamner to give earneft upon them, hefore that
they come to the ftaple, or to the port where they fhall be dif-
charged ; nor enter into the thips for fuch caufe, till the mer-
chandizes be fet to land to be fold, upon paine of lofle of life
and member.

No merchant privie, firanger, of other {hall carry out of
our reatme of England, wools, leather, or woolfels to Bar.
wick upon Twedc, nor elfewkere, nor into Scotland upon the
like paine, nor that any merchant, nor any other fell his wools,
woolfcls, or leather, to any of Scotlandy nor to any other to
carry into Scotland: upon the like paine.

Igthc merchants or other people of Ireland or Wales, after
they be in the fea with their merchandizes, do pafle to any
place, other then to the ftaples in Epgland: it is flony. N

)
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No merchant, or other fhall make any confpiracie, confede-
facy, &c. or ill device in any point, that may turfi fo the im-
peachment, difturbance, defeating, or decay of the {taples;
&ec. and if any do, and be thereof attainted before the major
and minifters of the ftaple, or other whom the king fhall
afigne, he fhall incurre the paine of lofle of life and member:

Ttem, ou auterfoitz fuit orden en ® Iflatuts de leflaple que
nul Englois paffera la mere ove leynes; quire, pealiz lanuts, ne
per autery fur peine de forfeiture de vie ¢t membery terres ¢t tene-
menis, biens ¢t chateux: efl accord que la forfeiture de vie e
member foit oufle de tout en leflatute de leflaple, et que nud home
Joit impeach por tiel forfeiture de wvie et member, cibien in tomps
paffe come aveniry la forfeiture des terres et tencmeniss biens ¢t
chateux efleant en fa force. The fame in Englifh.

Alfo, where heretofore it was ordained in the ftatutes of the
Ttaple, that no Englith man fhould paffe the fea with wools,
leather, woolfels, nor by other, upon paine of forfeiture of life
and member, lands and tcnements, goods and chattels. 1t is
accorded that the forfeiture of life and member be oufted in
the whole in the Ratute of the {taple, and that no man be im~
peached by fuch forfeiture of life and member, as well in times
paft, as' to' come, the forfeiture of the lands and tenements,
goods and chattels; being in his foree.

By the exprefle letfer of the body of this law, the”forfefture of
life and member is oufted de sex in the ftawte: therefore it is
holden, that the felony is taken away thronghout the ftatute, bur
the forfeiture of lands and goods remaineth by the exprefle letter of
this adt.

By the ftatute of 18 H. 6. no man fhall carry wool, or
woolfels, out of this realme to other places, then to the ffaple
at Callice, without the kings licenfe, upon paine of - felony, &c.
And that as well commiffioners affigned, as the jufltices inevery
county where fuch wools and woolfels fhall be io carried outy
have power and authority to enquire of the premifes, and them
to hear, and determine, &c. .

But this a¢t extendeth not to wools which fhall paffe the ftrait
of Marroke. And this s a perpetuall Jaw, and cannot be expired,
as it is fuppofed in the laft impreffion of the ftatutes at large, but it
extendeth ouly to wools and woolfels,” The offender herein may
bave his clergle. . L _

And for the better underflanding of aficient ftatutes and records
concerning wools, it is neceflary 1o expline certaine words and
termes. By the ftatute of 25 E. 3. cap. g. a fack of wool con-
tzines but twenty fix itone, and every fone fourteen pound, where
before it was * twenty eight {tone.

Pochet of wool, ande poshettun, that is, a little poke or fack con-
taining halfe a fack of wool. Sarpler, urde jarpleia, is alfo halfe
a fack, and is derived from the French word farpiflier, which figa
. HL Iwst, I nifieth
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Stealing of Hawks. Ca-p.' 34

nifieth a wrapper, within which wrapper. halfe a fack is con-
tzined. '
- ® A weigh of wool, unde waga, is halfea fack,

A tod or toit of wool, unde toddum lane, containeth two {tone,
and is derived from the French word felet, which is a wrapper,
within which by ufage two ftene of wooll is foulded : fome fetch
it from the Flemmifh word dedderem, which fignifieth sedfere, to
weave, becaufe it is woven into cloth. Pefra Jane is 2 ftone
of wooll, fo called, becanfe the weight, beinga ftone, containes
fourteen pound,

C A P. XXXIII

Againtt Tran{portation of Iron, Brafle, Copper,
Latten, Bell-metall, Pan-metall, Gun-
metall, or Shroofe-metall, (Tinne and Lead

only excepted.) . '
T parliament upon the penalties therein ex preffet?: And hereby

is prohibited the tranfportation of any gunnes whatfoever, a
neceffary law, and worthy of due execution,

And we have obferved, that God hath blefled this realme with
things for the defence of the fame, and maintenance of trade and
traffick, that no other part of the Chriftian werld hath the like:
viz, Iron to make gunnes, &c. more ferviceable and perdurable
then any other, Secondly, timber for the makiug and repairing of
our navie, and efpecially of the knees of the fhips, better then any
other. Thirdly, * our-fullers earth is better for the fulling.of our
cloth, then any other, Fourthly, our wooll makes better cloth, 'and
more lafting and defenfible againft winde and weather, then the
waoll in any nation out of the kings dominions ; and many other
fpeciall gifts of Ged,

But here will we {tay, and pray, that none of thefe may be tran{-
ported for many inconveniercies, that will follow thereupon.

HE tranfportation: of thefe are prohibited by divers aits of

C AP XXXIV.

Of Fciony for ﬂéaling of a Faulcon.

EV ERY perfon (1) that findeth (2) any falcon (3), ter-
— celet (4), lannncr, or laneret (5}, or any other falcon,

that is loft of his lords (6}, that forthwith he fhall bring it
to the fherif of the county, and that the therif make procla-

© maation {7)s &c. and if any fteal any hawk (8), and the fame

carry



Cap. 34. Stealing of Hawks.

carry away not doing the ordimance aforefaid, it fhall be done
of him as of a thief that ftealeth a horle (g) or -other
thing, . '

The flatute of 34 E. 3. inflicted the penalty for the concealing
and taking away of the hawk, two years iwprifonment, and -the
.price of the hawk to the lord, if he hath wherewith, and if not,

e ‘thall the longer abide in prifen. This aét of 37 E. 3. maketh
the offence felony, - o Vo :

The new printed book of the ftatutes at large, in ftead of thefe
words, (or any other falcon} hath, or any other ‘hawk,

I have feen fome manufcripts (in thefe words) in the original
tangue, wherein the ftatute was publithed. Que guecungue perfon

ue trove fawcon, tercelet, lanier, oy lamyret, auflor ou aunter faucen. A nd
‘Both thefe differ from the teuth of this Jaw,  For the firlt extendeth
this all to any hawk what{oever. And the manufeript to anffor or
autor, a gothawk, whereas in truth, this law extendeth only to fuch
as be of the kinde of faulcors, being long winged hawks, which
many times by flying far off are loff, and not to acy thort-winged
hawk, as the gofhawk, the terccl of the gothawk, the fparhawk,
&c.  And in the bedy of the aét this word {faulcon) is ever ufed,
and not this word (bawk) as bereafter appeareth. We would
‘have been glad to have oi=ared this point by the record of the par-
liament roll, but the roll of this a@ is not to be found, and yet be-
ing a generall law, the judges are to take notice thereof : and that
which I have fet down, as the words of the law, agreeil with the
ﬁl:& limprcﬁion thereof, and with all fucceeding impreffions faving
the laft. ' ’

(1) Bvery perfon.] 'This is a generall law, and extendeth to all
perfons of what degree or fex foever.

(2) That finderh] Note by the common law the felonious tak-

. ing of any hawk long-winged, or fhort-winged, from the peark,
&c. or from the perfon of any man, with a mind to fieal her, is
robbery : but the finding of a faulcon, though he concealed, denied,
or fold her, was no felony, but by this adh,

(3) Any fauleond By this and the lait words, or any other faul-

. con, it appeareth that only faulcons are wishin this law, as befides
thole that are here named, the gerfunloon, givgfulee, or avdearius,
and the tercell, which is called o jerkin amd the lanner s exllad
Jaleunculus.  But the merlyn, which is called «/lo, and the hobby
which is called alandaria, though they be leng-winged hawks, yet
being not of the kind of faulcons they are not within this flatute,
neither Is any fhort-winged hawk, as the gofhawk, the tercell of
the gofhawk, or the {parhawk, &c. as bas been faid, within
this adt. ]

ﬁq.) Tercelr.] This is the tercell of the favlcon, called a ter-
cell gentill, the male of the faulcon wslled terciolus, quia tertia
parte minor fit femella, becaufe the tercell is a third part lefle then
the female.

{5) Lanner and laneres]] Thefe (as hath been faid} are of the
kind of faulcons, which appeareth not only by the name fulouncils,
but by the waords of the adt, for having named the lanner and lane-
ret, it is fald, or any other fanlcon.

Albeit thele -hawks, that fhaill be fo loft, kave no vervels, yet

- Iz mud
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Stealing of Hawks. Cap. 34. |

oult the finder carry them to the fherif, for vervels are not re-
quired by this a&. " The only thing that the finder is to doe, to
fave himfelf from felony, is %rrhwith (the" word in the originall
Is maintenant } after his finding to carry the hawk to the therif,

(8) Thoe iy Iofl of his lords.] Lords are taken here for the owners,
the word in the original is fzignier, which fignifieth as'well a pro-
prietary, as a lord,

(7) Ts prove reafencdly] "Tlhis is not intended according to the

nerail fenfe of this word (proof) that is, by a jury of twelve men,
E':lt (reafonably,) that is, Ly vervels, or by marks, or by other proof
to the fherif.

(8) dnd if any feal any Fawh, €9c.] The concealing and carry-
ing away of the hawk, not briniing the fame to the fherif accord.
ing to this ordinanee, is adjudged Realing by this sét.  And
yet if 2 man finde goods, and conceal or deny them, it is no
felony., .

(9) As of aihief that flealeth a horfe] But yet by the common
[aw one hath not as good ‘and abfakhite a pmpcr}y, in hawks, being
Jera paturay and reclaimed for defight and pleafure (for they may
became wild again, aud return to their natural] liberty) as in a
horfe, or any other thing of profit: but the concealing and carry-
ing away of the hawk reclrimed, being found was no felony befoie
this flatute, ;no more then any thing of profit, becaufe the paty
camne to the hawk bg finding. See more hereofin the chapter of
larceny, A hawk that is not reclaimed is wullins in bonis, but eccu~
panti concedirury and he that firft getteth the hawk enjoyeth it,

In this aft fonr things are to be obferved. Firft, that the fherif
muft make proclamation in 21l the gond towns of the county that
ke hath fuch a faulcon in kerping,  Secondly, if none come to
challenge the fanlecen within tour months, if the finder be un-
der the degree * of a gentleman {which here is called uwn JSrmple
foe} the therif fhiall have the faleon, paving reafopable cofts, &c.
Thirdly, if the finder be a gentieman, and no challenge by the
owner within four morths, then he fhall have the fauicon, paving
reafcnable cofts, &c.  Fourthly, it Is to be obferved, that in thefa
two latter branches, the laft printed book hath this word (hawk b))
but in the originall, and all the other printed books, the word is
(falcon) under which word, all the reft mentioned in this aft are
inchuded,

For this offence of felony the offender Mhall have the Lenefit of
his clerpy, for at the time of the anaking of this aét he that had
foln a horfe fhould have had his clergy, Sve Stanf. PL. Carom.

fo, 3. :
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Cap. 36. Buls of Excommunication, &c.

C A P. XXXV.

Congregations, &c. by Mafons in their generall
Chapters, &c.

T is ordained and "eftablifhed that no congregations and

confederacies fhall be made by malons in their gmc;’all

© chapters aud afemblics, whercby the good courfeand eftedls

of the ftatutes of labourers are violated and broken, in fubver-

fion of law; and if any be, they that caufe fuch chapters and

congregatibns to be affembled and holden, fhall be adjudged
felons.

The caufe wherefore this offence was made felony, is, for that
the good courfe and effeét of the fatutes of labourers were there-
by violated and broken, Now all the ftatutes concerning labourers
before this act, and whereunto this adt duth refer are repealed by
the 'ftatute of ¢ Eliz. cap. 4. whereby the caufe and end of the
making of this att. -is taken away, and confequently this act is be-
come of no force or ‘effeft r ceffaute ratiome legis, ceffat ipfa lex.
And the indictment of feleny upon this ftatute muft contain, ‘that
thofe chapters and congregations were to the violating and break-
ing of the good courfe and effedt of thofe flatutes of labourers,
which now cannot be fo alledged, becanfe thofe ftatutes be re-
pealed, Therefore this would be put out of the charge of juftices
of peace written by * mafter Lambard. '

C AP XXXVL

Of Felony by bringing in of Buls of Excom-

municatien, &c.

I F any man (1} bring or fend into this realm, or the kings
power, any fommons, fentence,’er’ excommunication (2)
againtt any perfon of what condition that he be, for the
caufe of making motion, affent, or execution of the flatute
of provifors {3), he fhall be taken, arrefted, and put in prifon,
and forfeit all his lands and tenements, goods and chattels
for ever, and incur the pain of Lfc and member {4}, And if
any prefate make exccution (§) of fuch fommons, fentence, or
excommunication, that his temporaities be taken, and abide in the
kings hand till dye redrefle and correction be therepf made.
I3 And
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ceffat ipfaiex.
14 H. 7031,
Per Fineux fie
mile. 29 H. &,
4. b, Aide fimile
10E. 3.8, Ac.
count per Shard,
26 H. 6. Exa-
mination 14.

# Lambard,page
2.27. vide Sganf,
3 b
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13 R. 2. Seat. 2.
cap. 3.



100 Buls of Exconﬁmunication, &e. Cap. 36.

And if any perfon of leflc eftate then a prelate, &c, make fuch
execution, he {hall be taken, arrefted, and put in prifon, and
have imprifonment, and make fine and ranfome by the difcre-
tion of the kings weuncell.

By the common law when any perfon, <cither ecclefiafticall ar
temporall, fiould by pretext of forain power impugne or attempt
to fruftrate any of the laws of the realm, there lieth a writ called
ad jura regia: if it were by an ecclefialticail perfon beaeficed
within this realm, then the writ is.

Regith fo.b1.b  Rex, €. falutem. Turbamur, nec invnerito, et movemur dum illos qui
Sub noffro degunt domistio, et ibidem beneficiis et vedditibus konorantur, guo
preatexin in defenfime, et fasione fuviem vegia covena neffree ipfes nos
afiffere cemdlecerst, cadem jura oidlis contra nes cervicibus canfpicimus
Jatagenies zvo vivibus impugnare, e,

Ibidem, 6o. b. he general writ s, Rex, £¢c. ad jura coronee mfire integra et illafa
Ibid, 61 b & pro viribu: confervarda, eo amplins caram. et operant adhibere nos con
61, ' wenit fludiofam quid ad hoe ef debito affingimur vinculo juramenti, et

alior confpicimus, ad ipforum jurium ensrvationem anhelare : and par-
ticularly againft provifions.” So as provifions, &c. were, as by
thefe writs it appeareth, againft thg common law of the realm, but
fufficient punifhment wes not thetcby inflicted : therefore this, and
other ftatutes were made, ) i

And here it is worthy of confideration, how the laws of Eng-
laad are pot derived from any forzin law, either cannon, civil, or
other, but a fpecial law appropriated to this kingdome, znd moft
accommodzate and apt for the good government thereof, under which
it bath wonderfuily Hourifhed, when this law hath been put ju due
execution: and thercfore as by ftuation, fo by law it is truly

fzid,

W TN Corhe & Er penitartote ¥ diwifor ofic Sivitamess,
vitas E legibas. (1} If any mar.] Though thefe words be generall, vet they extend
not to ecclefiafticall perfons, becaufe there is fpeciall provifion for

themn after in the aét.
(2) Auy fommons,. fentence, or excommunication.] Hereby are pro-
hibited the popes buls of any fentence or excommunication, &c,
" and proces of fummons. '

[ 101] T appearcth by onr bonks that the bringing of any bull of ex-
3rE, 3. Cor- comunanication into the realme againft a fubject, was again(t the
:_'f-';" ;*;’ E‘“rs common law of England, in refpett it gave way to foraine autho-

3-8 02 ity And fo jt was holden in the time of E. 1.und E. 3. &c. long
mis. 7. Bronk. Defore this adt, and ever fincr.
Premunire 10 (3) .Or exccutien of the faid flatute of provifors.] viz. 25 E. 3.7 de
11 H. 4. 6976 proviforibys.  See 25 E. 3. cap. 22. 2y K. 3. cap. 1. 38 E. 5.
’4EH' 4 ftat. 2. cap. 1 & 4.
:n i{f'ﬁ.ﬁ. (4) Incurve the paine of life ard member] * That is, of felony
15 H. 6.42. 25 hath been often fuid before. This punifbmient is altered by
F.N B 64 £ the fatuie of 13 Eliz. cap. 2. as hereafter n this chapter fhall
_L|b. 5. te?. Iz.r appearc,
’,”5"“:_':1‘;:‘ (3) And if any prelae make cxecution, e} This and the next
1% 4“-;..;“5_' fotlowing branch extend to ecclehafticall perfons. The punifhment
prifenam, in both thele branches, and in the former alfo is altered by the fa-
8L 3003 tute of 13 Eliz. cap. 2. For thereby this offence is made high trea-
oL 4. 26, ¢ fon,




Cap. 38. Recufants concerning Abjuration.

fon, ® as well in perfons ecclefiafticall, 25 ternporall : which ad,
and the caufe of the making thereof you may reade in the cafe e
Jwreregis ceelefiaflico, ubi fupra.

C AP XXXVIL

Of Felony in receiving a Jefuite, Seminary

Prieft, &c.

EV.ERY perfon which fhall wittingly and willingly re-
ceive, relicve, comforr, or maintzine any jefuite, fe-

minary prieft, or other prieft, deacon, or religious, or
ecclefiafticall perfon (made by authority from the fee of Rome
fince the feaft of Saint John Baptift, an. 1 Eliz. borne with-
in this realme) being at liberty and cut of hold, knowing him
to be a jefuite, &c. thall for Tuch offence be adjudged a felon
without benefit of clergie,

The canfe of the making of this ftatute of 27 Eliz. againft jen
fuites and {eminary priefts, &c. and their receivers, you may reade
at large, lib, 5. fol. 38, 39, in the cafe De jure regic ecclefiaftica.

C AP. XXXVIII.

Of Felony in Recufants concerning Abju
' ration, B

IF any recufant) other then a Popith recufant or a feme co-
vert) which by the tenor and intent of this aét is to be

abjured, thall refufe to make abjuration, or after fuch b~
juration ‘made fhall not goe to fuch haven, and within fuch
time, as is by this a® appointed, and from thence depart out
of the realme, according to this prefent adt, or after his de-

IC1

bLib, 5. £, 35,
36, &c. Dejure
regis ecclefl

24 Eligy cap. 3,

Clerpie takem
aways

[ rez]

35 Eliz, cap. 1.

parture fhall returne into any of her majefties realmes or domi~ -

nions, without her majefties fpecial licenfe in that behalfe firfk
obtained ; that then every fuch perfon fo.offending, fhall be ad~
judged a felon, - :

If any offender againft this a&t before he or they be required to
make abjuration, repaire to fome parith church, on fome Sunday or

feftivall day, and then and there heare divine [ervice, and make fuch -

fubmiflion as by the at is prefcribed: then the faid offender is
cleerly tg be difcharged.

1 The



iez

3 & & Ph, and
Mar. cap. 4.
& Eliz. cap, 20,

[ 03]

29 Eliz. cap, 4,
1 Jac. cap. 7,235,

39 Eliz. cap. 4.
1 1I_.'.c. cap. 7.

Deut. ca, 15, v.

g Micr cap. 1, -

§ 1.)ntey g Are,
per viels vayes
wodeinge ’

Dangerous Rogues. Cap. go.

The offender thall forfeit his goods and chattels, and his lands
during his life only; the offence fhatl work no loffe of dower or
carruption of blood, and the heire to inherit, The offender fhall
not have the bengfit of his clergie,

C A P. XXXIX.

Of Felonic in Egyptians, &c.

:IF any cutlandifh people, calling themfelves, or being called
Egyptians, fhall remaite inghis realme, or in Walcs, one

moneth, at one or feverall times: and.if any perfon be-
ing fourteene yeares old, which hath been feen or found in
the fellowihip of fuch Egyptians, or which hath difguifed
him or herfelfe like to them, fhali remaine here or in Wales
by the fpace of one moneth, cither at onc ar feverall times, it
is felony, ' .. :

Fhe offender thall pot have the benefit of his clergie.

CAP XL,

Of Felonie in dangerou.s Rogues.

IF any dangerous rogue that was hanifhed the readdme or
adjudged perpetually to the-gallies, have returned into
the realme without lawfull licenfe or warrant, it is fe-

lony: the felony to be tried where the offender is appre-

hended, - '

The offendey may have the benefit of his clergie,

If any rogue after he hath been branded in open feflions
with a Roman R. upon the'left thoulder, or fent to the place
of his dwelling where he laft dwelt by the fpace of a yeare,
or the place of his birth, to be placed in labour, have offended
againe in begging, or wandering contrary to the faid ffatutes, it
is felony, to be trigd in the county where the offender thall be
taken,

The offender againft this branch fhall not have the henefit of his
clergie, .
Mendicys oy evit inter wes, there 1haill be no ‘begger among you. )
Ovdeine fuit gue les povres Suiffent fufleizus ger les parfins, relfory,
62 les parockions ¢y gue wul ne moru per default de fuftcinance,

n t 1 S o c



Cap. 42. Conveying of Sheep out of the Realm.

See an ancient ordinance in go E. 3. concerning ribauds and
fturdy beggers, that they be driven to their occupations or fervices,
ot to the place from whence they came, '

CAP. XLL
Of Felonie by Forgerie in the fecond Degree.

I'F any pcrfo.ri or perfons being once condemned of any of the
forgeries mentioned in the aét, thall after fuch his, or their con-

demnation, eft-foones commit or perpettate any of the faid of- -

fences in forme in the faid aét mentioned, that then every fuch fe-
cond offence fhall be adjudged felony. But no attainder of this fe-
fony thall extend to take away dower, nor to corruption of blood,
or dillierifon of the heire.

In 43 Eliz, Markham was attainted of felony upon this
branch in the kings bench for a fecond forgery of many of the
mannors and lands late of Sir Thomas Gretham knight, and was
exccuted therefore.

» ‘This felony is to be heard and determined before juflices of
oier-and terminer, and juftices of affife in their circuit. And al-
beit that juftices- of peace have power to heare and determine fe-
lonies, trefpafle, &c. yet are they not included under the name of
juftices of oier and termingy: for juftices of oier and terminer are
known by one diftinét name, and juftices of peace by another.
But the juftices of the kings benchvare juitices of oier and terminer
within this ftatute. - :

‘The offender fhall not have the benefit of his clergie.-

See hereafter in the expofition of this flatute for the firft of-
fence, where incideatly there fhall be more faid concerning the fe-
Fomﬂ offence.

C AP. XLIL

of Fclony for conveying of any Sheep alive out’

of the Realm in a fecond Dégrec.

N'O manner of petfon fhall bring, deliver, fend, receive,
or take, or procure to be brought, delivered, fent, or re-
ceived into any fhip, or bottome any rams, fheep,” or
Jambs, or any other fheep alive, to be carried and conveyed
out of this realm of England, Wales, or Ireland, or out of
any of the gqueens dominions, upon pain that every fuch per-
fon, their giders, abetters, procurers, aod comforters, {hall for
b bis

103

Rot. Par. 3o E.
7. nu. 61, '
Brit. 49, b

% Eliz. cap. 13-

Markhams cafe
coram rege.

43 Eliz,

Hil. 50 Eliz. co-
ram ege.

Lib.g. fo, 113, b,
Smiths cafe.

4 Mar, Br. it
Oier & Term, 8.

[104]

8 El cap. 3.
See the fatute
of 3 H, &, cip.3.
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" his and their frft offence, forfeit all his goads,

His tefe hand
cut off.

~Of Felony

33 He 6. cap. .

» This extends
o theiord keeper
of the greac leal.
b Thigextends
to the,admini-
firators, and alfo,
if there be but
ORE £xeculcr or
adminifbrator.

€ Aninted by
force of this adt
of partiament
upon default.,
Ece the like
many times in
the puliament
yolh. Rot. Parl.
35 H, 6. nu. 14.
&15. Rot. Parl
13 H, 6. num,
23

‘Servants that imbefill Goeds. Cap. 43.
and fuffer im=
prifonment one whole year without bayl or mainprife; and at
the years end in fome market town in the fulnefle of the
market, have his left hand cut off, &c. And that every per-
fon eft-foons offending again{t this ffatte fhall be adjudged a
felon, &c.

_ But this aft fhall not extend to any corruption of bload, or lofle
of dower. This felony is to be heard and determined before juftices
of oiet and terminer, juftices of gaol-delivery, and juftices of peace.
And the offender may have the benefit of his clergy, as well
in cafe of the cutting off his hand as in cafe of felony. See
Stanford, 27. s

C A P. XLIIL

in Servantg that imbefill their Matters
Goods after their Deceafe.

I F any of the houthold fervants of any perfon ‘fhall after the
deccale of their lord or mafter violently and riotoully take
" and fpoil the goods which were their faid lords or mafters, and
the Gme diftribute amongft them, that upon full informa-
cion * to the chancelour of England for the time being by the
b executors of two of them, of fuch riot, taking, or fpoil made,
the chancelour by the advice of the chief juftices, and chief
baron,, or two of them, fhall have power to make fo many and
fuch writs to be direted to fuch erifs, as to. them thall feem
neceflary, to make open proclamation in fuch fort, as by the
act is prefcribed, to appear in the kings bench, &c. and if any
fuch writ be tetarned, &c. then if the faid perfon or perfons
make default, then heor they making default {hall be © attaint+
¢d of felouy.

The offenders fhall have the benefit of their clergy.

CAD
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Capl. 44 Servants that imbefill Goods.

C AP XLIV.

Of Felony in Servants that imbefill their Mafters

Goods committed to their Truft above Forty
Shillings.

VERY fervant to whom any cafkets, jewels, money,

goods, or cattels of his or their mafter, or miftris, thall

be delivered to keep, that if any fuch fervant or fer-
vants withdraw himn or them from their faid mafters or mif-
trifles (1), and goe away with the faid cafkets, jewels, money,
© goods, or cattels, or any purt thereof to the intent to fteal
the fame, conirary to the truft and confidence in him or them
put, &c.  Or elfe being in fervice of his faid mafter or miftris,
without the affent and commandment of his mafter or miftris,
imbofill the fame or any part thereof, or otherwife convert
the. fane to his own ufe, with Like purpofe to fteal it: if
the cafkets, jewels, money, goods. or catigls be of the value
;}f -forty fhillings. or. above,- fhall be deemsd and.adjudged fe~
ony. ST T

-Concerning the value, (to fpeak it once for all) santunt bona va«

lent, quantum vends poffunt. :

Thisaét extendeth not to any apprentice or apprentices, nor to
any fervant within the age of eighteen years, at the time of the’
offence committed.

Vide Dier, 25 H. 8. fol. 5.

By the ftatute of 27 H. 8, the offender was oufted of lis clergy,
but that aét is repealed by 1 L. 6. cap. 12. Soas at this day the
offender may have the bencfit of his clergy.

(1) Skall 8¢ delivered by his or their mafier or mifivis.] 1fthe malter
deliver an obligation to his {ervant to reccive the money thereby
due, and the fervant receive the money of the obligee, and goeth
away with the famé- with inteng to fteal the fame, thisis no offence
within this {tatute, becaufe he had not the money of the delivery
of his mafler: and if he had gone with. the obligation with intent,
‘ut_fupra, it had been alfo out of this at, becaufe it was a. chofe in
aftion,” So if the mafter deliver to his fervant wares or merchan-
difes to fell, and felleth the {ame and goetl away with the money as
befare, this is no offence within this ftatute for the caufe aforefaids
-See Stanford; 37, b. . ' :

’ .
I

CAP,

495

z1 H. 8. ca. 7:
27 H, S.ca. 17-
28 H. B, ca. 2.
1 E. 6, ca. 12
5 Bl ca, 10,

Brer, 25 H. 8
[ A4
1E. 6. ca 12,

Dier, 26 H. 8.
fo, 3. 2. & b,
See the form of
the indi€tment
upon this ftat,
Lamb.intet Pist~
fidentess



1006

gr H. 8 ca. T
2 & 4 Ph.and
Mir cap. 19

21 El, c1p. T3
*» Bee hefore
cap. 12 fo. &i,
€2. 3 H. 7 cap.
z, Vide 1 fl. -
¢. 6. fimile de
Galea,
 Blackenall is
explained by the
ad it felf,

Etaof. fo. 364 2

Grand Inqueft. Cap. 46. |

Cc A P. XLV.

Of Felony to cut down or break up the Pow-
: dike in Marfhland in Norff. K

EV ERY perverfe and malitious cuttin down and break-
ing up of any part of the new dike called the Powdike in
Mga.rﬂﬂand in the county of Norff, or of the broken dike
called Oldfield Dike by Marcthland in the Ifle of Ely in the
county of Cambridge, or of any other bank being parcell of
the Rinde, and uttermoft part of the faid country s adjudged

felony.

b'I‘heju_ﬁices' of pcéce have power to enquire of, and to hear and
derermine this felony. The offender may have the benefit of his

Some-fay that this is 2 private a&, but itis publicum in privats, for
the danﬁer is publike though the place be private, and doth concern
muititudes ofppeo le, and the fea is fuch an immenfe creature, as
who can withftand it without length of time, infinite dammage,
and loffe, and extream charge and coft. :

See the {tatute of 43 El. cap, 13. whereby in the counties of
Cumberland, Northamberland, Weﬁmerlami, and the B. of Du-
refme * carrving away of detaining of any perfon againft his will,
or imprifening hims or them to ranfome them or to fpoil them,
upon deadly teud or otherwife, or thall receive or carry * black-
mail, or give black mail for proteétion, &c. is made felony with-
out benefit of clergy. '

'C AP XLVL

Of one of the Grand Enqueft being one of the
Indiétors of any Perfon or Perfons of Treafon
or Felony, and difcover openly what Perfens
were fo indiCted, &c. :

T H 1§ by fome opinion ia otir books was holden for treafon, or’
L felony, and hereof divers reafons were yeelded,
Firft, that fuch difcovery was againft his oath, but that could
not bz thereafon, for perjury was neither treafon nor felony.
Secondly, others did hold, that by this difcovery the purties in-
dicted of treafon or felony might fiee, or efcape, but that can b; no
reafon;



Cap. 47. - Larceny or Theft.

reafon; for this difcovery without more, can neither make him
principall nor acceflory, :

Thirdly, others that endeavour to confeffe and avoid the autho-
rities in this cafe in law, are of opinion, that in thofe times the in-
tent of a man, in eriminalibus, was much refpefted, in as much as i
criminalibus soluntas veputadatur pro faslo, and that by this epen difco-
very, &c. his intent appeared, that they might flee or efcape, And
now it is agreed on all parts, that at this day fuch difcovery is nei-
ther treafon norfelony : and the rather, for that no perfon éver died
for fuch difcovery, In Georges cafe, in amme 23 lib. A, upon
his indiftment he was ncquited. But certaine it is, that fuch difco-
very is accompanied with perjury, and a great mifprifion to be
punifhed by fine and imprifonment, :

C A P. XLVIL

Of Larceny or Theft by the Common Law.

AVING thus far proceeded, we are now come to larceny,

which commeth from Jsprocinivm, and from latrecinie, by con-
‘tradtion, orrather abufe, to larceny. :

"The Mirror. firft defcribeth larceny, and then explaineth it. Lare
eine g prife dautpe miocble corporelle trecherpufment contre’ In volunt de
celuy a q. il eff p. male egaigne de la pgﬁﬁm, ox del yfe.  Then doth
he explaine and fhew the reafon of the principall wordsthereof.

Prife off dit, car baile neff my title de laroun, ne livery en It cafe.

Mbeble corporelle eff dit pur ceo g. en biens nient moebles, ou nient cor-
porels, fieome de trey vemts, et des advowfons de efghifes, ne fe fait nul

larcenie,

Techeroufinent off dit pur cco g. fi lefloignour entende les biens cftre .

Siens, et que i1 les poet bien prender, en tiel cafs ne fe fait my coffe peche, nee
s cafe ou len prent Pautrui p. la ou len entend, que il pleift al feipniour
des biens, que il les prendera, mes @ ceo covient enfeigner apparant pre=
ﬁ;mﬁrim et evidence. ) .
1 feiendum, quod furtum eff, fecundum leges, contreflatis rei nfiens
Sraudulenta,. cum animo fyrandi, invito ills domine, cujus ves illa fuerar.
And then he alfo explaineth it.  Cum anime dico, quia_fine animo {a-
randi on committitur. Brafon ufeth not the worg7 latrocinium, but
Jurtum, and fo doth Granvile, See Britton a whole chapter de Lar-
cyns.  And Fleta hath it thus, Ef£ autem furtum contreFatio rei aliena
Jraudulenta cum anime furandi invito duo. cujus res illa frerit, follow-
ing Bracton tetidem werdis. Thefe deferiptions are ‘generally of
theft, comprehenting robbery, burglary, when any thing is taken,
and all other latracinies. But here larcenf for diftin€ion fake is
taken in a narrower fenfe, viz, for fingle theft or thievery, and may
be defcribed thus, v
Laiceny, by the common law, is the felonious and fraudulent
taking and carrying away by any man or woman, of the meere
perfonall goods of another, neither from the perfon, nor by night in
the boufs of the owner,
' . Now

| -l-i_eé

18 E. 3.Cor.
272. 27 Afl.

p. 62. Georges
cales

[107]

Mirror, cap. 1.
§ 10. De Lar-
cenie,

I

Bratton, lib, 4.
fol. 150,

Glanvil, liby,
£, 17, & lib, 10.
cap. 15, Britton,
€ap, 15. de Lar-
cyng. to, 22.
Fleta, lib, 1,

ca, 36,

Larcenizdefined.
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See tit, Piracy,

Bu;.hl-l cafe,
2B E£liz.

=E 3. 1.

QClanvil, §ib. 10,
cap. 13
23 E. 4 §-

[1c8]

Charge.

7 H.o7.o12
21 H. 7. 15

1% E 4.9
- Speclall ufe

2z AfT pl. g9,
212 E. 1. cor,
263

See cap. de
Trealon, Verb,
quant, hume,
&,

Et cap. Murder.
23 Al 4o

= ¥_ 1, cor. 160,
Lex Ins cap. go.
accard.

Stanf, 26, ¢, .
15 E. 2.

Cor. 38 3.

Mic. 37 E. %
roram yege, Rot,
€1 Lincolae,

'La‘rcénjr or Thete, Cap. 47.

Waow let is perife the principall pasts of this defeription.

Felomious saking.] TFirlt it mult be klonious, id ¢ff, cum animo

urandi, a5 hath been (aid.  A&ur non facit vewn, niff meas fit rea.
And this intent to fieale muft be when it cometh to his hands or
polleffions: for if he hath the pofleflion of it once lawfully,
though he hath animum furandi afterwird, and carrieth it away, it
1sno larceny : but this receiveth fome diftinction, as hereafter thall
appeare,

Secondly, it muft be an adtuall taking: for an indictment, giod
felmice abduxit equum, is not good, becaufe it wanteth, cepit, By
taking, and not bailment or delivery, for that i» a receipt, and not
a taking : and thetewith agreeth Glanvil. Furtum non of ubi initium
kabet derentionis per dominn rei.

But herein the law doth diftinguifh, For if a bale or pack of
merchandize be delivered to carty to one to a certaine place, and he
goeth away with the whole pack, this is a0 felopy : butif he open the
pack, and take any thing out anime furaudi, this is larceny. Like-
wife if the carrier Carry it to the place appointed, and after take the
whole pack amime furangs, this i¢ larceny allo: for the deliver
had taken his effec, and the privity of the bailement is determined.
And foitisof a tun of wine, or the like, metatis mutandir, :

. Alfothere isa diverfity betweene a polleftion, and a charge; for
when I dehiver goods to a man, he hath the poffeflion of the goods,
and may have an ation of trelpafie, or an appeale, if they be taken
or (tolne out of his poffeifion. But my butler or cook, that in my
howfe hath charge of my veflel or plate, hath no poffeffion of them,
nor fhall have an adion 6f trefpaffe or an appeale, as the bailee
fhall : and thecefore if they fleale the plate or veflel, it is larceny.
And fo it is of a thepherd, for thelu things be &r onere, et won in po/~
Seffone promiy cociy palorisy €5

If a taverner fet a piece of plate before a man to drink in it, and
he carry it away, &c. this is [arceny : for it is no bailement, buta
fpeciall ufe to a fpeciall purpafe. . : :

Thirdly, nor by trover or finding. If one lofe his goods, and
another finde them, though he convert them, animo furandi, to his
own ufe, yet is it nalarceny, for the fuft taking is lawfull, So if
one finde treafitre trove, or waife, or {iray, and convert them ut
Jupra, it is no larceny,. both in reipet of the finding, and aifo for
that deminus verum non appares.

_ Felenious implveth, that though the taking be aftuall, yet muift
it be done by fuch perfons as may commiv felony. A mad man
that is mon compos meatis, or an infant that is under the age of difcre~
tion, cannot commit larceny, s in another place we have faid.

A feme covert committeth not larceny, if it be done by the co-
ertion of her hufband : but a feme covert may commit larceny, if
he doth it withont the coertion of her hufband : and there it ap-
peareth, that 2 man may be acceflary to his wife, but the wife can-
not be acceflary to her hufband, though fhe know that he com-
mitted larceny, and relieve himy, and difcover it not: for by the law
divine, the is not bound to difcover the offence of her hufband.

Felons came to the houfe of Richard Dey, and Margery his
wife; the wife knew them to be felons, but the hufband did not,
and both of them received them, and entertained them, but the
wife confented not to the felony, And it was adjudged, that this
made not the wife acceffary, Quiz ipfa in vita mariti fui de aliguore-

ceptaments
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ceptament in prafentia oiri ful, cui comtradicers mon potuit, occafronari
non debet.

Usor furi defponfata non tenchitur ex faflo viri, quia virum accufare”

non debet, nec detegere furtum funni, uec felomiam, cum ipfa fui poteffa-
tem man habet, fod wir. . . .

La feme nequedent al felon poit dirve g, tout feawit ele del mavvafte fon
baron, pur-ceo ne le poet ele my encufiry ne devoity tans come cle fait de luy
eovvert, e, : S _

Uxor autem faris ston teneatur pro deliffo wiriy pona enim fuoe deber
tenere auihores, uxor
confentive, €e, - . o

Felonions and fraudilent taking] If 2 man feeing the horfe of B,
in his pafture, and having a minde to fteale himy commeth to the fhe-
riffe, and pretending the horfe to be his, obtaineth the horfe to be
delivered unto him by a replevyn, yet this is a felonious and frau-
dulent taking, as itvwas refolved by the judges, s Catlin chiefe
iyftice reported in the kings bench, Pafch. g Eliz. for the Replevyn
was obtained i fraudem legis. ' :

" Carrying away.] For the inditment faith, felnice cepit o afpor-
tavit. The removing of the things taken, thongh he carry not
them quite away, fatisfleth this word afportavic.  As If a guell take
the coverlet or {heets of his bed, and rifing before dayv, take the co-
verlet or fheets out of the chamber, where he lay, into the hall, to
the intent to fteal them, and went to the ftable to feteh his horfe,
and the oftler apprehended him, and this was adjudged larceny :
and the coverlet or fheets were carried away being removed from
thie ‘chamber ‘to the hall, albeit they were ftill in the houfe of the
owner. : . :

Se if a mans horfe be in his clofe, and one taketh him, and
as he i§ carrying him away, he is apprehended, before he getteth
out of the clofe, yet this is infficient to make it larceny,

OF wiere pe:fmal! goodr.] Tt s faid {mere) for though they be
perionall goods, yetif they favour any thini of the realty, uo lar.
ceny can be committed of thewn; as any kind of corn or grain
growing upon the ground is o perfonall chattell, aud the executors
of the owner fhall have them, though they be not fevered, but yct
na larceny can be committed of thein, becaufe they are annexed to
the realty. So.itis.of grafle ftanding on the ground, or of apples, or
any other froits wpon trecs, or buthes, or of waoods growing; butif
the owner cit the grafle, or gather the fruit, or cut the wood, then
larceny may be committed of them.

. 8o it is of a box or cheft with charters, no larceny can be
committed of them, becaufe the charters. concern the realty, and
the box or cheft though it be of great value, yet fhall it be of
the fame nature the charters be of 1 e omne majus digunm frabit ad
[T minus, . . )

No larceny can be committed by taking, 0 carrying away of a
ward, or of avillain, becaufe thicy are in the realty,

“Itappeareth by all ‘cur ancient authors ubi fipra, and by the fta-
tute of W, 1. that there isigrand larceny, and petit larceny, diftin-
guifhed {o by the value: for if the perfonalt goods ftoln amount to
abave the value of twelve pence, then is it grand larceny, and if it
‘be-underthe value of twelve pence, then it is petit larcency, for

' which

auien . virum accufare won debes, mec feloniw fuz

_i-o%
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Larceny or Theft. Cap. 47.

which he fhall forfeic all his goods, and fuffer fome corporall pu~
nifhment, as whipping, &c. .

And this was the ancient law before the con quelt, for the Mirror
faith, "E: tout foir gque la ley ne eyt regard forfque al ceures des peuchers
nequident linit le quantivie del robbery ot larecny en cefft manner, ceflaffe-
voir que vl ad judgement de la morty ff non larceny, $5c. me peffint 13
denicrs de flerlimgs. '

" Aman hath a mere property in fome things that are tame by na-

ture, and yet in refpedt of the bafenefs of their naturc, a man
fhall not commit any larceny, great or fmall, though he flea! them,
as of maftifs, blond-hounds, or of other kind, ﬁcgs or of cats,
nor of fome things that be * wild by nature, and made tame, as
bears, foxes, apes, monkies, poleats, ferrets, and the like, and
yet no manner of felony ¢an be committed on them, in refpeét
of their wild and favage nature, and therefore uo perfor fhall die
for them: and likewife it is of their whelps, or calves, or young;
for it is a rule in taw, that if no felony ¢ah be committed of
any thing that is fergn natura, and of age bcini reclaimed, or
thade tame, tlat no felony can be of the young in the neft, kennell
or den, .

~ * 8o as 2 man may have property in many, things, and yet in
refpeét of their nature there can be no felony of them. On the other
fide, of fome things that be ferae natura, being reclaimed, felony may
bé committed in refpedt of their noble ang generous nature and
courage, ferving ob witer folatium of princes, and of noble, and ge-
nerous perfons, to make them fitter for great employments : As ail
kind of fuuleons, and ather hawks, if the party, that fteals them
knaw they be reeliimed.

QF mnother.] * Nu larceny can be committed of wild beafts, or
of fowl. that be wild, or of fifhes txt be at their naturall liberty in
rivers, or great wates, becanfe thefe be mullias in banis : but lap-
ceny may be committed of voung pigeons in dovehoutes, or of
Young hawks inthe aett.  But if any perfon upon the qund of
any other, <doe take the egs of any ulcon, guthawk, lanucr, or
fwan out of the ueft, this is not felony, ¢ but he fhall be impri.
forred by the fpace of a year and a day, and fined at the kings will,
the one half to the king, and the other to the owner of the ground,
But larceny may be comuvitted of the egs of fuch as be domite
natura, as of heus, tnrkies, pehens, and the like, = And larceny
may be committed of tifhes in a trunk or pond, beczufe they
are mot at their naturall liberty, but as it weye beafts in a pownd,

® But if fuch as be wild, that ferve for the food of man, be made
tarse, as deer, wild bore, conies, cranes, phelant, partridge, or the
like, larceny may be committed of them, fo as he that fiealeth them
know that they be tame. But thedeer, &c. being wild, yet when
he is killed larceny may be.committed of the fiefh, and fo of phe-
fant, partridge, or the like: and 5 note a diverfity betweenr fuch
beails as be fere uaiwra, and being made tame, ferve for plea-
fure only, and fuch as be made tame and ferve for food, &c.

. which diverfity being unot obferved, hath made Inany men to

erre.
A man may beindifted, Quare dona capelle in cuflodia, €c, and

fo in time of ‘vacation, dara domus ecelefir,
’ At
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At the affifes at Leicefter, in Lent, auze 10 Jac. the cafe was
this, one William Hain had in the night digged up the graves of"
divers feverall meu, and of one woman, and took.the winding
theets from the badies, and buried the bodies again : and I advifing
hereupon for the rarene(le of the cafe, confulted with the judges at
Serjeants Inne in Fleetflreet; where we all refolved, that the pro-
perty of the fhieets was in the executors, adminifirators or ather
owner of them, for the dead body is not capable of any property,
and the property of the fheets muft be in fome body : anj)accord-
ing to this refolition, he was indifted of felony at the next aflifes,
but the jury fousd it but petit larceny, for which he was whipped,
as he weil deferved,

Nita. A felonions taking muft be of the pofleffion, and net of
the lproperty removed from the pofleflion, ;

If a man doth bail, or lend his goods to anather, although he
hath the generall property of them, yet may he comuit lacceny of
them, Ly the fulonious taking and corrying them away, snd in Judge-
ment of faw he'is {aid in'this cafe to take the goads of another: for
the bailer hath jus proprictatis, and the bailes hath jus poffefFonis, or
a {peciall property, ’

The wife cannot fteal the goods of her hufband, for they be not
the goods of another, for the huiband and wife are one perfon in
law, dua animer in carne wia.

Vide Stanf. Pl. Coron. fo. 24, 235, .

Tg fpeak it here once for all, if anfv perfon be indi€ted of trea-
~ fon, ‘or of felony, or larcency, and plead not guilty, and there
.upon a jury ie retorned, and {worn, their verdict muft be heard,
and they cannot be difcharged, neither can the jurors in tholg
cafes give 2 privy verdic, but ought to give their verdict openly in
court. :

Macegriefs, flelhmongers, fugh as buy and fell ftollen flefh,
knowing the fame to be ftollen. - Vide Lamd. futer Ieges Edw. regis
fol. t40. b, De Machecariis derived of mage an old word for fleth,
and grigf, wrong of injury,

C A P, XLVIIIL.
- De Anno Die et Vaflo,
Of the Year Day and Waft.

H EREOF we have treated at large, in the fecond part of
the Inflitutes in his proper place upon the expofition. of
. Magna Carta, cap. 22. where it appeareth, that at this day
the king thall have but the profits for a year and a day in lien and
fatisfaétion of the waft which the common law gave to the kin
in defpite and deteftation of the offenge, as there you may reag
at large: and there-it appeareth how neceflary it s, ancient au-
thors to be read, all which need not here to be rehearfed: * and
£. 14. Flete, 1ib, 1, <. 28, § Cuufir were, &c. 17 E. 2. Prer. Regis dap. ultimo.
Mag. Carr, cap. 22, 3 E. 3. Cor. 356, 327, 330, 2g0. * 42 Bu 3 oo

{1 InsT, : X : . that
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OFf Piracy: Cap. 4§+
that if any flatute be made to the contraty of Magna Carta, it
fhall be holden for none. And thercfore if praeroghtiva tegis an-

wo 17 B. 2. cap. ultino; be conttary thereunto, it is repealed as W@
the watti

¢ AP, XLIX.

Of ijir:icy'; Telodizs, Robberies, Murders, and
Confederacies committed in of upon the
Sea, &ec.

HAVING now treated of felonies, frc. that are tormmitted
' and done upon the land, we will confider of piracies, and fe
Joniks, &c. done on the {ea, which by ari a& of patliament
abe to be enquired ‘of, heard; and determined according to the

H. 6. na. §:  courfe of the common faw; as if they had beeidl done upon the

28 H. 5. e

land:

i Al treafons (2), felonies, robberies; muitlets and confes
d. racies cominitted ift or upun the fea; or in any other haveny
tiver, creek; or place, where the admirall hathy or ptetends to

Vit 27E. 1 have power, authority, of jurifdiftion (3) fhall be enquiredy

.1y, del faple.
30 Ho6 cap g

tficd, hear'y determinel, and judgu:d in fuch fhives, and places

$iscar, 3. In the realm, as Mhall be limited by the kings comeiflion unler
F. 2. Vide Pa. the great feal in like form and condidon, as if any fuch of-

lzches calh

fence had béen committed upon the land (54 to be direted to
the lord admirall, or to his licutenant, deputy, or deputies, and
to three or four fuch cther fubftantiall perfons, as fhali be
named by the lord chaneellour of Engiund (4), for the time be-
ing, &c. . Co

g_And fiuch s fhall be tonviét of any fuch offanee by verdidt,
confeflion, of proces by authority of any fuch commifiions

See beforein the fhall have and fuffer fuch pains of death, loffes of lands,

chap. of Herefy.

goods and chattels, as if they had been ateainted of any trea=
jon, klony, robbery; or othier the faid offences done upon the
land.

*T'he offtndérs hot to be admitted to have the benefit of clerey:

[ 1i2 i H'he mifchief before this ftatutewas (as it appéareth by the pre-

Ser 4o Al
plis.

amble) that traitors, pirates {1 }, thiefs, robbers, mutderers, and cons
federators upon the fea many times efcaped uznpunithed, becabife the
common law of this realm extended not to thefe offences, but were
judged,and determined before the admirall, &c. after the courfe of the
civill laws, the nature whereof is, that before any judgement of death
be given againft the offeniders, either they muft plainly confofla
their offences {which they never will do without torture or gains)

' of
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or by ¢ witnele indifferent, fuch as faw their ‘offences commit-
ted, &c. which in thefe cafes cannot be gotten but by chance,
or very rarely: for this caufe, the cormons petitioned in * par-
liament in 8 H. 6. that the juftices of peace might enquire of
all piracies: but the kings anfwer was, That he would be advifed.
This ftatute requires 2 confiderate and juft interpretation, where.
in, for that it concerneth the life of man, the {afelt way is, to fol-
low the refolutions of all the judges formerly had upon due gonti-
deration of all- the parts of this aét, and upon divers conferences,
and in the end, when I was atturney generall, refolved by them
-unanimoufy as followeth :
© Where divers did in the reign of the late queen Efizabeth com-
mit piracy and robbery upon the high fea, of divers merchants of
Venice, in amity with the faid queen, and after the “pirats, being
‘not known, obtained a parden, granted at the coronation of king
James, whereby the king pardened them all felonies (inter aliz}
Firft, that before this ftatute piracy, or robbery oa the high fea was
‘no felony, wheteof the common law took any knowledge, Tor that
it could not be tried, being out of all towns and counties, but was
only punifhable by the civill Jaw, as by the preamble it appeareth;
the attainder by which law wrenght no forfeiture of lands, or cor-
ruption of bloud.  Secondly, that this flatute did not atter the ofs
fence, or make the offence felonv, but leaver the offence as it was
hetore thisad, viz. lelony only by the civil law, but giveth a mean
of triall by the common law, and inflicteth fuch pains of death, as
if they had been attainted of any felony, &c. done upon the land.
But vet {as hath been faid) the offence is not altered, for in the
inditment upon this ftatute, the offence muft be aliedged upon the
fea; fo as this adt inflicteth punithment for that, which js a felony
by the civill Jaw, and no feloay, whereof the common law taketh
krowledge. Thirdly, although the king may pardon this offence,
vet heing no felony in the eye of the law of the realm, but only
by the civill faw, the pardon of all felonies generally extendeth
"not to it, for thisisa fpeciall offence, and ought to be fpecially
mentioned,

Upon this refolution thefe confequents do follow. 1. That by
the attainder upon this act, though there be forfuiture of lands, and
goods, yet there is no corruption of blood. 2. Seeing the-offence
3s not made felony by the laws of this vealm, there can be no accel-
{ory of any {elony by tne laws of the realm in this cale, either be
fare or aiter the offence, becaufe the priacivall 1s ne felon by our
law, aeither doth this g& {peak of any acceifory. 3. |fthere be an
acceffory upon the fea to a piracy, that acceffory may be puniflied
by the civill law before the lord admlrall, but ¢annot be punithzd
by this o@t, becaufe it _extendeth oot to acceflories, nor makes the
offence felony. * Laftly, the ftatate of 35 H. 8. ca. 2. taketh
not away this ftatue for rreafons dotié upon the fea for the caufe
aforefaid.  Which refolution I have thaught good to reporr, be-
caufe it openeth the windows of this ftarute. ' :

“In Trin. 18 Eliz. in lord Dieis manufeript, there s a gurare
made, what offence itis to lodge and entertain upon the Jand a pi-
fat, knowing him to be a pirat, and whether thie acceffory upon
the land fhull be tried by this {tatate, which is only of principails in
pirecy.  And it was thought by the two ciiief jultices, that the
furel way, was.to have the commifiion in the county where the

X2 acceflory
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tceflory offeiided; and there both the principall akd the aéceffory
may te indided, and tried, ur per Ratutwm, anne § & 6 E. 6. quzre.
Hee * ille. So as this queere is now cleared by the refolution of the
judges: and quefionlelle the (atute (intended of 2 & 3 E. 6. for
there is none fuch in ¢ & 6 E. 6. extendeth only, when a murder
or felony #§ tdmmitted in one countle, ahd arother perfon is ac-
cefforie in another countie (as hath been faid before:) but in that
cafe the offerice was committed upon the fea, and not if any
couintie; ahd fo out of that flatite ¢ and thercfore this part of the
riianufeript of the lard Dier tvas tiot thought fif to be printed. )

Butler ahd other pirats in fummer vacation robbed divets of het
majefties fubjedls, upon the ceaft of Northfolk; upon the high
fea’; and brought divers of the poods fo taken into the countll: of
'Northfo{ke; and there were apprehended with the goods: he
gueftion moved to Wray chiefe jultice, and juftice Peryam, juftices
of affife in Northfolk, was, whether they might be indited of
felony ih Northfoik, as if ont {teale goods in bne county and carry
them into another county, he may be indidted in either county !

and it was refolved by Yhem, that they could not be indiéted for
Felony in Northfolk ; bevaufe the originall tgking was ne felony;

. whereof the commion’ law took contufance; betaufe it-was done

23 E. 1. cap. 1.,

4o Al po 25

ipon the Jea, out of the reach of the common law 2 and therefore
not “like the cafe, where ont {tealeth in one tounty aud carricth
the %‘oods. igto another, for there the originall at was felony where-
of 1ke law took conufance.

But now let us perufe the words of the ftarute.

(1) Wheee traytors, pirats.}  This word pirat, in Latine pirata, is
derived from the Greck word @aigdmg, which apaine is ferched
Yrom wuedi, & tranfeunds mare, of roving upon the fea: and
therefore in Englifh, a pirat is calied a roverand a robber upon the

Aea,

(2) Treafem, €9c.] Note, treafon don# out of the reatme, is de-
elared to be treafon by the flatute of 25 E. 4. and yet at the make

_ing of this a¢t of 28 H. 8, it wanted triall, (as by the preamble of

this flatute it is rehearfed) at the common law. ~ And therefore to
eftablith a certainty tHerein, the ftatute of 35 H, 8, was made, a4
is aforefaid in the éxpofition of the flatute of 3¢ E. 3. Sec Pafch.
43 Eliz. lib. 5. fo. 107. Sir Henry Conftables cafe.

Before the ftatute of 25 E. 3. if a fubjeét had committed piracie
upon another (for fo is the book to be ibtended vpona faét done
before 2 E, 3.} this was holden 1o be petit treafon, for which he
was to be diwne and hanged : becaufe pirate ¢f doffis humani gene-
ris, and it was contra ligeancie fuce debifur : but if an alien, as one
of the Normans, who had revolted in the reigne of kin {ohn;
had committed pirecy npon a fubjett, this offence coulf -be no
treafon, for though he were boffiy hwmani geuerid, yot the crime was
not contra ligeancie fua debitum, becaufe the offender was no fub-
jett, but fince the itziute of 2g E. 3. this it no treafon in the cale
of a fubjeft. .

(3) Upon thr fea, or in axy other haven, river, creek, or stber place,
where the admirall hathy or pretends to have power, anthority, or furif=

- dittien,] ‘Thefe words [or pretends to have, &¢.] are thus to be

underffood, between the high-water-mark, and the low-water-
mark : for though the land be infra corpur comitatis, at the reflow s

yet



$

Lap. 50. Of Clergie.
vet when the fea is full, the admirall hath jurifdiltion fuper agwam
as long as the fea flowes: fo as of one place there is divifum inpe-
riwm at {feverall times : but extend notto any haven, river, creek, or
otper place, that is infra.corpus comitatus : for offences there com-
mitted were wiable by the common law, dnd ot of the milchiefe
~and purvien of this ftatyte: forin the preamble, the fea i3 enly
mentioned, and in the body of the adt it is {aid, in Like forme and
_i.'onditio_n, as if any fuch offence had been commitied upon the
- land. . ' : R
(4) As fiall e named by the lord chancellor of Bugland.} & nomj-
nation by the lord keeper of the grezt feale of-'—ﬁng}.and was taken

to be ® within this adt by the greater opinion of the juftices: but.

the flatute of ¢ Rliz. hath made a declaration of the common law
concerning the power and authority of the lord keepey of the great
feale, which hath cleared that, and all gther like queftions. '
() T Jeare and determine fuch offences after the common courfe of the
Jawwes of this land ufed for treafons, felomies, £fc. dome and committed
_ wpon the Jand.] Tf the offender upon his arratgnment hefore com-
miflioners by force of this flatute ftand mute, he fall have judge-
ment de peyrie fort ¢t dure, by force of Unis generall branch, butitis
out of the latter words of the aft, viz, and fuch as {l:all be con-
viét of any fuch offence by verdic, conféffion, or proces.  For he
that ftandeth nute s not convict of the offence, but fuffereth for
his contumacy. Alfo it is neicher by verdi&t, confeffion, or
proces. I :
" For peine furt et dure’s feein the fecond part of the Inflituzes, in
the expofition upon the flatute of W, 2, cap. 12, ,,'ffe)'ffr%ik

gl
CAP L

OF CLERCGIE,

WHAT perfon fthall have his clergie, for what offences, in
¥ what {uits, who is judge thereof, and at what time clergie is

to be demanded, vou may reade at large in Alexander Poul-
ters cafe in the eleventh part of my reports : where alfo is refolved
the diverfity betweene a clerk convidt, and a clerk attaint; what z
clerk conviét which hath his clergie fhall forfeit, and at what time;

and that npone that hath his clergie allowed ought to make any pyr- 44

gation at this day; and thai the king may parden’ the burning of
the hand, as well in an appeale, as upon an indiéhment.
_*If the prineipall hath his clergie before attainder, the acceflory
either before or after ought to be difcharged, o
® You may adde to the former report a record in rot, Clauf, an.
3 E. 3.m. 2, & 18. That for facriledge the ordinary may allow
clergie.  So as it is in the cleticn of the ordinary, either to allow
or difallow clergic in that cafe.
© See a notable record Trin. 21 E. 3. coram rege, Rot. 173,
Mertford, that privilegium clericale non competit feditiofo equitanti cum
crois platisy et cojearmurisy per leges dnghies. I
K
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114 Of Abjuration and San€tuary. Cap. 51.

8 48 cp3. 4 Itis provided by the flatate of 35 H. 8. that if any perfon be
2 JH sz"é‘- 3 inditted of felony EJ‘I’ fiealing of any goods or chattels in_any
M-V ES county, and thereupon arraigned, and be found guilty, or fland

iz 3% ™ mate, or challénge peremptory above the number of twenty per-

fous, &c. they fhall lofe the benefit of their clergie, in like manner:
~ a8 they fhould have done, if they had been indicted and arraigned,
and found guilty it the fame county, where the fame robbery or
burglary was done or committed, if it fhall appear to the jufticesy
&c. by evidence given before them, or by examination, that for -
fuch robibery or burglury in the fame fhire where thiey were com-
. mitted or-done, they thould have loft the benefit of their clergie by
" force of the faid {tatute, viz. of 23 H. 8. cap. 1. .
Ay pofin indifled) This aét excendeth not to appeales by
writ or biil, nor to the appeales of the approvors.

* Poulters cafe. Or by examination.] ¢ By thefe words though the offender

Ubi fupra fon 37, confelle the indi@ment, or fland mute, or challenge above twenty,

[ 115 ] &c. yetif by examination before the juftices, the truth of the caie
appearech, he may be put from his clergie,

By force of the faid flatute.] Yz, 23 H. 8. fo as if for any
burglary or robbery in ane county he were not onfted of his clergy
by the flatute of 23 ¥1.'8. but fome later ftatute, then the delin-

Vid Stf, o, JNE thall have his clergie in the county where the goads are car-

cor. fo. 'I"p E;'c ried = for example, if the robbery be done in a dwelling houfe, the

DeClcrgi:f’ " owner or dweller, his wife, his children, or fervants then being

within the houfe, and put in feare and dread by the fame, und the

oods be carried into another county, Lie izl not have his clergy:
ﬁut if the robbery in the dwelling houfe be not doue with all the
circumftances mentinned in this act of 23 H. 8. (which circum-
fiances are not required by the flatute of g E. 6. <ap. n.) he fhall
not be onfted of his cleraie in the other county.  And fo of all like
cafes,

See 1 Jac. cap. 8. clergie taken from him which do flab another
that hath not drawne a weapon, noy firicken frft.

CAP LL

Of Abjuration and Sanctuary.

, .
Cuft. d¢ Norm. A BJUR A TION by the courfe of the common law may be.

cap. 24 % 8. thus defcribed. When a man or a woman bad committed fes
il:f” iges Ine. leny, and the offender for fafeguard of his or her life had fled
p 5 to the fan@uary of a church or churchyard, and there before the

coroner of that place within forty dayss had confefled the fclonz,
ana took an oath for his or her perpetuall banifhment ont of the
realm into a foraine countrey, chooling rather perdirve patriam, quam
witam. But that foraine countrey, into which he was to be exiled,
Faterlezes Ca~ it not be among( infidels.  And this was the ancient law of this
mte fo. 105 yealme, which was, profibemus autemt ne Chriffiana Fdda tinTus quif-
? piam a regno gprocal amandetur, neve ad cor qui nondum Chrifie fidem ad-
Junxerunt relegetur, ne corvm aliquande fiat anonorum jallura, quos pro-

pria Chriffus wira redemit, .

x - The



Cap. 51, Of Abjuration -anﬂ,San&uary,

: The foundation of the abjuration was the fanftuary of the
* gchurch or church.yard. For he or fhe, that was not capable of
this fanctuary, could not have the benetit of abjuration. # And
therefore it is fald, that he that committed facriledge, becaule he
could not take the priviledge of fanétuary, could nat abjure. For the
forme of abjuration feg the fiatute of abjutation, Vet Magna
Carta, part £, fol. 167. b. The ¥ common law herein was very
gncient, and had faved the life of many aman; and continued with-
out change untili an aét made in the twenty Tecend year of H. 8.
cap, 14. whereby it was provided, that the party abjured fhouid not
be banifhed out of the realm, byt fo fome other fanétuary within
this kingdom: ¢ and fo fuy the troth, abjuration was exceedingly
intricated and perplexed by the faid act of 22 H. §. cap. 14 and
‘other ftatutes s for which caufes all flatutes made béfore the thirty
fifth yeare of queen Elizabeth, concerning abjured perfons, ftind
repeajed by the flatute of r Jac, cap. g5. whereby the ancient
common law concerning abjurgtion for felony was revived.
¢ But by an a& made jn the twenty firft year of king James it
is enadted, that ng fanftuary or priviledge of fanétyary Thould be
admitted or allowed in any cafe. By which a&, fuch abjuration
as was at the common law, founded (as hath been faid) upon the
priviledge of fanétuary, is wholly taken away : and the writ in the
Regifter 69. a. De reffiturione extralti ab ecclefin is become of
no ufe. B ' '
* And

%{er. the abjurat'io.n_ by farce of the ftatute of 35 Eliz. ca. ;.
before ju

ices:# of peace, or juftices of affize, or by force of an
a&’ made at the*fame. parliament, cap. 3. before two juftices of
peace or the coroner by a recufant, remaineth flill; becaufe fuch
abjuration hatly no dependascie upen any fanguary. - Which be-
ing {ufficient to fhew how the law ftandeth at this day, both con-
cerning fanétuary and abjuration, might fuffice, c
Bygyet he that is defirous to reade the generall ledrning of ab.
. juration the branch, and of fan@uarie the roat, tet him reade the
‘Mirror, ca. 1. § 3. & cap.§. § 1. where he may reade the right
ufe of abjuration by the anciest law of England. Et inter leges
Edwardj, au. 1o. Cuftum. de Normandie,.cap. 24, Officium coroa
natorum, tit, Abjuration, Raft, pl. 2. Bra&on, li. 3. fo. 135. &
136, Brittoy, cap. Abjuration, fo: 24. & cap. Coroners, fo. 7.
Aod: Fleta, lib.. .. cap, 29. 8 E. z. ubi fupra. 3 E. 3. Coron,
313. 333, f; E. 3. 17 29 Aﬁ'.'g. 34. Rot. Pat. 25 E. 3. part. 3,
m. 16. Hil. 43 E. 5. Rot. 10, Coram Rege Buck. Hil. 26 E. 3,
Coram Rege Rot. 20. Quards aliguis abjurguit regnwm, orux ¢f

Aediberal’ fuit in manu fua gorianda in itinere Juo per femitas fyas, et

wocatur vexillim fandte ceclefie.  Rot. Parl. 2 R. 2. nu. 28. the
right ufe of fan&tuary. 6 H. 4. 2. 8 H'gi 2. 1r'H. 4. go. 7 H.
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116 _ Hue aad Cry. - Cap. 52.

C AP. LIL
De Hutefia et Clamore.
+ Of HUE and CRY.

T HE one being an expreflion of the other. For Juer in
French funde futefium) is to hoot or fioute ; in Englifh to crie.
There be two kindes of hues and cries, the one by the com-
mon law, and the other by ftatute, Thereupon there are two pur-
‘(uits, the one for the king, the other for the party by private
mt. . ! L

Hue and cry by the common law, -or for the king, is, when any
felony is committed, or any perfog grievoufly and dangercufly

wounded, or-any perfon aflaulted and offered to be sobbed gither

- - the day of night ; the party grieved, or any other may refort

* Rot. Parl: an. .10 the & gonftable’ef the town, and ‘acquaint him with-the caulfes,
6E., 5. nym. 6, ,f_‘id:_fc:,i!;&ipg#he:mn% and telling ‘which: way thewfiendérds gone,
C""“’b[’-?i:h' ‘andvetuire him to raife hue and cry. And the duty of the con-
;“::““:: ‘::; {table is, to raife the power of the towne, ® as well in the night as
bo E 48 b in the day, for the profecution of the offender, and if he be nat
&g found there, to give the next conftable warning, ant he the nexy,
untill the offender be found, and this was the law before the cons
< Interleges Ca. quell, € 8i quir latroni obviam dederit cumque uells edite clanwe abive
nuth, fo. 110, zevmiferity guanticangut fuerit lapronis wita aflimate extremum folvar
<a. 26 B¢ i epmpiplum, aut pleno, perfidioque jurciurands de factuore fe nikil habuiffe
g;;tfgzlﬁ:::  etgniti confirmate,  Sin quis proclamantem exaudierit, neque <ero fuerit
ForOverfamefls, :'uﬁ'g_':mrm, Jac in regem contumacia (wi omuem criminis fufpicionem di-
See fib. Rub,  (4e7l) panardate L )
e p. 16. fni antiguo M. 8. fi quis furi obuiaterit, &1 fime, wpeiferations gratis
Bradten, ii. 3+ ewm dim_:g'r, emende! Jecundwn wevamipjias furis, vel plena lada f¢ ad-
to. degiet, qudd cum co falfum nefecivit: fi quis audite clamere fuperfedit,
‘I‘[ 117 1 veddat cverfamefla vepis aut plene f2 laidiet, Braton who wrote be-
2““?“*“" 15 fore any aft of parliament concerning hue and cry, faith, ewmer
.Fl;{l L1 c s Jommilites, quam alic qui fumt 1§ anmeram + et amplins, jurare debent

L} . " . . .

Sec the 2. partof qiedd atlagates, murditores, reb¥utores, ¢t burglatores min recipienty €.
the Inftiates.  Et K kutefivm wel clamorem de talibus avdivering, flatim audite clamore

Wt €9 frquantur cum fumilia, €, and hetewith agreeth Britton. - -
jof;a;'t::i:’mm The ftatute of W. 1. cap. g. being in afirmance of the coms
See the fAatute of Mon lawy prowideth, Que touts communement foient prefir aler fomons
Winch. 13Edur, Jer vifcdunts, 2t oy vrie de pais de fuer et arrefler felens, quant miffer

®7E. 3 f0.16. forra, anxibitns defur franciifes come debors. : R

22 E“T' 57.6.;{ And the fiatute of 4 E. 1. declwreti the law fmiliter de omnilns
%ault.zg-tionbe " homicidiis, burglar®, uccifis, fex ® peviclitantibus ldvetur butgfivon, . ot
robbed, g E. q. emncs fequanter htefium, et weftiginm fi feri poteff: eb quinon feceris,
26, Seethe  of fuper dud convidlus fuerit, attackicur qudd fit coram jufticiariic Jde
Cuftum’ of gaola, £e. And by that act it appearcth that fo % is in cafe of

}é’r':‘él o3, rape, and therewith aﬁrccth, * Brafton alfo. .
fo. 23E. 3. ¢ Lhe life of hue and cry iy frefls fuit,
17 ® Thamar the daughter of king David being violently ravifhed

b2 Recum, 6 by her tirother Amnon, the text faith of her, QU afpergens cinerem
13 verl, 19, capiti



Cap. 52. - Hue and ;Cry.

capité fas, feiff talavi tunicay impofitifque manibus fuper caput fuum ibat
ingrediens, et clamans. .

¢ They which levy not Lue and cry, or purfee not upon hue
and cty, fhall be punifhed by fine and imprifonment. ¢ Aloif a
man be prefent when a man’ is murdred, or robbed, and doth nat
endeavour to attach the offender, nor levy hue and cry, he fhall
be fined and impriloned, o _
 OFfhue and cry by force of aéts of parliament in five cafes. © Firl,
if a watchman doth arreft a night walker, and he difobey and gy,
the watchman may make hue and cry. | - o

2. T 8 quis foreflarius, parcarius, aut warremnarlvt in baliva fua
maiefadlores aliquos-invenerit wagantes ad dammnum thidem faciend’, et
qui fe foreflariis aut warennarits illis poft clamorem et hutefium bpuatim
ad pacems vegis ad fardum velte reddere nolucrint, imie ad malitiam
Juam exequend’ et continuand’ et pacem regis diffugiend’ fugan: fecerity
et vi et armis fe defenderint, licet foreffarit, parcarii et warrennarit i,
aut alii quicunque ad pacem domini regis exiftentes in comitativa forefla-
yiorum, parcariorum, aw! wartennariorum illorum venientes ad tales male-
fadtores fic inventos arvefland’ feu capiend’y aliquem fex adiquos bufafmodi
malefalforum interfecevint, mom propter ko eccafcacntur coram  domiso
vege, et fufticiariis quibufcungue awt alits balivis domini regis, ant aliorim
guorumcungue infra libertatent aut extra : nec propler hee amittant vitam,
aut membrum, apt aliwm peEnam ﬁeﬁea.«xf, immo _firmam pacem denint
vegis inde habeant, Sed bene caveant foreflariiy parcarii, warrennari,
¢t alii quicungue, .ne occafione contentionis, diftordie, contumelice, aut

alicujus malevelentice, feu odii prahabit’ aliquibus per, bativas fuas tranf~ .

pund’. malitiofe. imponant, guod occafione malefaciendi in balivis fuis ine
trant, cum loc non fecerint, mec ipfos vagantes wt malefaciant, nac malefa.
cienies inenerinty wec caufam malefaciendi quarrentes, et fic eos occidant,
Qued f& fecerint} et de Juc fuerint convidli 'Za: de morte fic interfedforans,
prout alioruem ad pacem domini regis exifientivm, ef prout de jure o fo«
cundums confurtudingm vegni frerit faciend, _

3. Wellhmen outlawed, or indicted of treafon or felony, that
fiy into Herefordfhire, fhall be apprehended, &c. or eife purfued
by hue and cry, and.a forfeiture upon thofe that do not purfue.

4. Hue and cry fhall be levied upon takers of carriage within
the vierg[e of the ftaple of that which pertaineth to the ftaple.

.. 5 Where a.man is robbed: upon hue and cry, &c. what

remedy he fhall have againft the hundred, &c. and how and in
what manner the hue and cry thall be made in that cale, fee the
ftatutes, and lib,;ty,- fb. 6. & %. the fatutes well expounded, And
this robbery muft be done in the day time, and not in the night,
otherwife the party grieved thall hot have his aétion. And {o nate a
diverfity between a hue and cry 3t the cammeon law, or for the king,
and a hue apd ¢ry by flatute where the party. grieved is to have his
remedy by private action. Note alfo a diverfity in_the profecu-
gion at the conimon kaw, or for the king, apd by the ftatutes which
glve the patty remedy, for a profecurion to the next conftable is
good- by the comimon law, but {0 it is not by the faid flatutes
swhich pive the party grieved his adtion. See lib. 4, fo. 7. & 8.
232 EL
good excufe upon an indiftment-at the kings fuit, but note that it
45 no bar to the parties action.

Where hue and cry either by the common law, or by force of
aay Qatute is Jevied upon any Perfon_, the arreft of fuch peI;forﬁl Iils

’ lawfull,

ier, 370, So the profecution at the common Jaw isa’
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of Mayh’ém, Cap. 53.

lawfull, akthough the caufe of the hue and cry be feigned, and if
the canfe be feigned, he that levy the fame fhall alfo be arrefted,
and fhall be fined and ':mpri{'onet‘r, But common fame and voice
is not fufficient to arreft a man in cafe of fglony, unjsfle a felony be
done in deed. '

It is an article of the leet, to enquire of hues and cries levied and
not purfued. _ :

Mandatum ¢ff Guiliclmo de Hoverlll thefawrarig regis, gm‘d civita-
tam London capiat in manum regis, co gudd cives efufidens civitatts mx
Irvaversnt hutefiumt et clamorems pro morte magiftri Guidonis de Arretio
ot aliorum interfedtorum fecundum legems ¢t confuctydinem regni,  1effe

. rege qpud Wadeflok 33 die Augufii.

Cc A P. LI
OF MAYHEM,

¢
0 F mayhem you may read at large in the ¢ firlk part of the In-
flirutes e, 194. & goa.and in juftice Stanford. And where

" {as it is there citedf he faith, Cafbrativ verd, quam wis latens
adjudicatur mahemism. Hereof we find an example,

Y i, Hudl indifatus fuit de mayhemio, eo quod abjcidit virilia For

curd A, uxore fus,

Of the like accident you may read in Camden.

¢ Domings Roberins Newil (eum numerofant profem ex pxore fufcepiffit)
ignatus in adulterio deprehenfis, et ab adultere marito i vindiftam geni=
alibus mutulatus, brevi oi doloris expiravil. _

Vide inter Jeges Ghowedi. cap, 49 de walneribus, fo. 43
. #By the ancient law of England, he that maimed any map
whereby he loft any part of his body, the delinquent ‘Thould lofé
gge like pait, as he that took away another mans life; Thould lofg

isown, - i '

And it is truly faid, that deelium eff makeminm irceptumy and may
hemium oft homicidium inchoatwm. Aud therefore in the appesl or
indifkment it is faid fe'enice mayhemavit.
divers maners. Brit. fo. 48, b, Flety, 1. 1. ca, 38, Membrom pro msmbpo.
Vide 23 E. 3. fo, 94 § H, 4 20, 21. Coron. 458,

CA¥.



Cap.. 24.- Of Premunire,

C AP LIV.
OF PREMUNIRE.

PR IMERMENT pur ceo que monfire oft a ﬁq/?raafefg-
niour le roy per grevoufes ef clamayfes pleints des grandees et
communes avapt ditz, coment plufors gents Jfont, et ount gfive
treits bors.de realme a refponder des chofes dopnt la tamyans ap-
perteint @ la court noftre feigniour le ray 5 et auxint que les Judges
ments rendus in mefime le court fint empeache en autre court, in
prejudice et difherifon noffre dit Jeigniour le roy et de fa corone, et
de tout le people de fon dit realme, et in defeafance et anientifment
" de la common ley de mefine le realme ;ﬁ de touts temps. Sur quoy
ewve bane deliberation “sve les grandees ot awters de dit councell
affentus ¢f et accord per noffre dit feigniour le ray, et les grandees
¢t communes fuifditz, Que touts gents de la higeance le ray, de
guel conditione que ilz font, que trahint nulluy bors de realme (1)
en plea dont le conufance appertient a la court le roys 04 des chofes
dam,.ju.dg;:;;_e{qiﬁi:; rendus (2) en le court le rayy ou gue d/’mar eht
autrs, fourt g defaive .o impeacher les judgements rendue in- le
court le-ray (3) eient jour, e, (4) In Englifh thus, -
FI R ST becaufe it is thewed to our lord the king by the
grievous and clamorous complaints of the great men and
commons aforefaid, how that divers of the people be, and
have been drawne out of the realme to anfwer of things,
whereof the cognifance pertaineth to the kings court: and alfo
that the judgements given in the faid court be impeached in
another. court in prejudice and difherifon of our lord the king,
and of bis crowne, and of all the people of his faid realme;
and to-the undoing and deftruétion of the common law of the
{fume realme at ‘all times ufed. Whereupon, upon good delis
beration had with the great men and other of his faid councell
it is-aflented and accorded by our lord the king, and the great
men and commons aforefaid, that all the people of the kings
ligeance, of what cohdition that they be, which fhall draw. any
out of the realme in plea, whereof the cognifance pertaineth
to the kings court, or of things wherggf judgement is given
in the kings court, or which doe- fue in any other court to dew
feat or impeach the judgements givgn in the kings court, fhal}

haye day; &,

The effet of the ftatate of .16 R, 2. is, if any purlue or caufe
to. be puriued in the court of Rome, or eifewhere, any thing
whigifitoucheth the kiug, againft him, his crowpe and regality, or
CTES his

27 B, 1, cap. 1.
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Of Premuniré. Cap. g4+

his realnie, their notaries, procurators, &c. fautors, &, fhall be ouy
of the kings proteftion.

*In this I.gl is déclared the foveraignty, prerogative, and freedome
of the crowne of England, and the firlt article exhibited by the
lords of the councell, (whereof fir Thomas More ‘chancellor was
one) and the principall judges concerning this mattgry is werth your
reading. )

Thﬁ offence is called 2 premunire of the words of the writ,

cunded upon this and other flatutes for punifhoment thereof,
E'rpr- the words of the writ be, Rex wicecomiti, £5c.  Praemunive fac.
A. B, &ci' And rightly it is fo called, for he that is premenitus i
pramanitys, )

Before the making of this ftatute of 27 E. 3. there were three
great mifchiefs. Firft, that the kings fubjeéts have been drawn
out of the realme, to the anfwer of things, whersof the conufance
pertained to the kings court. Secondly, of things whereof judge-
ments have been given in the kings courts. And thirdly, that
after judgements gtven in the kings courts of the common law,
of matters determinable by the common law, fuits were com.
menced io’ other courts within the realme, to defeat or impeach

<. thofe judgements,. And thefe thréee mifchiefs had chree unfuffer-

- 'dls growne, Secondly, the difherifon of all his fu

able effeftsy firft, the prejudice and difherifon of the k_hg and of
bjefts. And

* 'thirly, the undoitg and deftryétion of the common law of this

Regitt. 81, 62,
.

Mic.2g E. 3»
£OTMT FEER.
Rot. 44, Cornub,.
V.46 E 313
14. Nota, citra
mause

yealm : all which appeare in the preamble of this att.

They are called {other courts,) either becaufe they progeed by
the -ru]ef of other lawes, as by the canon or civill law, &c. or b
other trials, then the common law doth warmant, For the triall
warranted by the law of England for matters of fafk, is by verdid
of twelve anen before the judges of the common law of matters
pertaining to the common law; and not wpon examination of wit.
pefles in any court of equity : {0 as ffa curia, is ¢ither that which
is governed per aliam legem, or which draweth the party ad olind
examen, For if the freehold and inheritances, poeds, and chattels,
debts, and dutiés, wherein ‘the king or fubjeét hath right er pro-
perty by the common law, fhould be judged per aliam legem, or be
drawne ad aliud examen, the three milchiefs afoyefaid expreffed in
the preamble and in this a& fhould follow, viz. difherifon of the
king and of his crowne, the difherifon of all his people, and the
;mcFoing and deftructiop of the common law at all times ufed:
by which words of thig a&t it appeareth, that ;}l thefe mifchiefs
were againft the apcient compion lawes at all times yled, And
that al{o appeareth by the ancient writs of the common law, calied
ad jura regim, whereof fome touch hath been given hefore, and
which are worthy the reading: and alfo’ by divers adls of parlia-
ment; a3 the ftatute of Carlile, ame 3¢ E. 1. whereof we have
wreated .before in the fecond=Part of the Intlitutes: and by the
fatute of a5 E. 3. De proviforibus. And it is oblerved, that in
29 E. 3. within two yeares nfter the faid at of ey E. 3. that they
that were called in queftion upon the ftatute of premunire, fnvenz.
runt manucaptores fufficientes, et facramentum prafiiterunt, qudd non at-
semptabunt, cliva mare vel altra, quod in progrudicium regis, legum, fou
cuonse, feu judiciorum in euria vegis reddit’, fendere waleat guogus wodg,
€fc, Whereby, and many other like records it appeareth, that -

__ T " judgements
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- Cap. 54

Judgements onght not to be queftioned citra mare, i any court,

unleffe it be according to the courfe of the lawes of the realme.

. By the ftatute of 4 H. 4. cap. 23. itis ordsined and ﬂa})liﬂled,
that after juigenient given in the courts of our lord the king, the
parties ani their beirs thall be-thereof in peace, uatill the judges
iment be unddne by, attaint, or by error, if there be error; as hath
béen wfed by the lawes in the times of the kings progenitors.

. % Alfo that which hath been faid appeareth by our books and an<-

clent records, as hereafter fhall appeare,

b ¢ E. 4 fol. 6 where the ftatute of 16 R. 2. cap. 3. faith, Ji
earia Romana vel, alibi, ecclefiafticall courts within the realme are
within this word [alféi.] : '
= Mich. 11 H. ¥. it was adjudged by the wholé court, that a
Tuit in the ecclefiafticall court within the realme for a témporall
cavfe, was in cale of premunire.

¢ A prefidént of a premunire, for fuing in the écclefiafticall court
for a debr. - : :

o It was refolveds that he that fied in the eccleftafticall court fof
the forgery of a laft will and teftament, incurred the danger of &

. premunire; becaufe the party grieved might have his remedy by the
tommon law. And in the fame year of 17 H. 7. juftice Spil-
man alfo réporteth, that one Turbervile, as well as for the king,
s for himfelfe, did fue a premunire againt a perfon for fuing for
tithes in the ecclefiafticall court, alledging the {afe to be {evered
from the. nine parts; and judgément given againft the defen-
dant.” R P v . ; R -

_- Alfb it appearethi that the adrirals court is within this word [alié]
if he hold plea of any thing, which is net done fuger altum mare,
but fnfra corpus Comifatus,

f. Richard Beuchampe efquire and Thomas Pauncefoot ¢fquire,
and others, are charged with the offence of premunire; for that
‘they. fued John Crefley efq; before Henry dnke of Exeter ad-
mirall of England, for taking away a crofle of gold and other
goods, fuppo%ng the fame to be taken feper altum mare, where in
Aruth they were taken at Stratford in the county of Effex; where
the ftatute of 16 R. 2. is recited, that notte fhould fue in curia Rov
“mana fei alfbi, (9o, and that the conufance of this plea belonged to
the common law, and not to the court of the adinirall.  And o it is
of the conftable ahd marfhall, if they hold plea of a matter detera
-minable by th¢ commen law. - - o

£ Ifabel Winnington ekhibited a bill of premunire againft wil.
liam Powdich upon the ftatute of 16 R. 2. cap. §. for fuing in
the admirall court before John earle of Huntington, admirall of
England, for a caufe which belonged to the common law, where-
.anto the defendant pleaded not gmity. = o

 And the reafon of all thefe cafes is, becanfe they draw matters
trjable by the common law,” ad alind exanien, and 10 be difcufied per

¢ gliam legem, .

" But éme have made a queftion, wlrether fince the eeclefiafticall

Jurifdiction was acknowledged to be in the crowne, an ecclefiaiti.
“call judge holding plea of 2 temporall matter belonging to the com=

" ‘mon law, doth incurre the danger of a premunire.  Though hereof
‘there is no’ queftion at all, yet left 2ny man might be led into ah

+rrovr in 4. cafe fo dangerous, we will clear this point by reafon,

o - prefidens,
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Of ‘Premunitér . Cap.- 84+
prefident, and authotity, *The. reafon holdeth flill to draw the
atter @d aliud examen, €. And the like queftion-might be

made for the admiwall court, which is, afid cver was, the king?
court, but governed ger aliam legem ¢+ and fo likewife of the court

of the conitable and marfhall.

hoag HUOE it
premunire,
Brook 16.

Hil. 25 H. 8. co-
yam rege; Rot.
Rich, Nick Bi-
fasp of Norwich
his cale, )

At a convogation holden aumo 22 H. 8. by a publick inftrument
made by all the bifhops and the whele cle ie of England, the king
was acknowledged to be fupreame head of the church of England.
% After this, viz. 24 H. 8. it appeareth that the flatdre of premu-

* nire remained in force againft ecclefiatticall judges, for holding of

pleas incerly determinable by the common law.

In 24 H. 8. Richard Nick bifhop of Norwich was attainted in
a premunire at the kings fuit, and his cafe was this. 3 ithin the
towne of Thetford there then was a cuftome, that all ecclefiafticall
caufes arifing within the faid towne fliould be determined before
the deane there, having a peculiar ecclefiaflicall jurifdiction, and
that no inhabitant of tﬁe fame town fhould be drawn before any
other ecclefiafticall judge, and that every perfon {uing contrary to
that cuftome, the famciceing' prefented before the maior of Thet«

. ford, thould' forfeit ix thilligs eight ce: and that an inha-
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bitant of Thetford for an ecclefiaftical caufe rifing. within Thet-
ford, fued another before the bifhop of Norwich within his con-
Gftory court at Norwich: and this was prefented before the maior
of Thetford accordivg 1o the cultome, whereby he forfeited fix
thillings eight pence.” The faid bithop cited the faid maior for
taking of the faid prefentment pro falite anime to appear before
him at his houfe at Hoxon in Suffolke, where the maior appeared,
and there the bifaop are femus injoyned him, upon pain of excom-
munication to adnull the faid prefentment before 2 day. And for
this offence he was attainted ina premunire upon his confeffion be-
fore Fitz James chief juftice, and the court of kings bench, upon
the fatuze of 16 R. 2. the record whereof we have feen, By
which judgement two points are clered: firft, that the flatute of
gremunirc\ extends to ccclefiafticall courts within the realme,

econdly, that after the king was in poffeflion of his fupremacy,
the bifliops incurred the danger of premunire. : .

The bifhop of Bangor was attainted in. a premunire for holding

plea of an advawfion, and of tithes fevered from the nine pans. -

. Saint Germin in his book of Duftor and Student, who wrote
after 26 H. 8. holdeth ; that if a man maketh a promife for a tem-
porall thing, and {wear to perform it, and doth it not; if bhe be
fued for perjury in the {pirituall court, a prohibition er ajremunife
lyeth in that cafe. Alfo he faith; if a man be excommunicate in
the fpirituall court for trefpaffe, or fuch other thing, & belongs
to the kings crow= and his royall dignity, &c. the partyy if He willy
may have a premunire fac. againft him.

Brook reporteth, that Barlombithop of Bath and Wels, in the
reign of king E. 6. deprived the dean of Weéls, which deanry was a
donative: and thereby incurred the danger of a premunire.

By the fratute of 1 Eliz. (which reftoreth the anclent jurifdiction
ecclefiafticall to the crown) the act of 1 & 3 Ph. and Mar. cap. 8.
is repealed. But there is a fpecialt provifo in that act of 1 Eliz.
that it fhould not extend to repeale any claufe, matter, or {entehce
contained or fpecified in the faid aét of t & g Phy and Mar, wgiol];

: ot



Cap. 54 of .Premunire.-

doth concerne matter of premunire, but that fo mivch of .that
. which concerneth any mattér or caufe of premufiire, fhonld fiand in
t_’arcé and effeét. Ang that claufe of the fatute 6f 1 and 2 Ph. and
" Mar, is this. That whofoever fhall by any proces obtained out of any
‘ecclefiafticall court, within the realme or without, by pretence ot
any {p:iteall jurifdi&ion, or otherwife, conttéty to the lawes of the
realme, inqulet or moleft any perfon, &c: for any mannors, &c.
arcell of the poffeflions of any religious houfe, &c. fhall incurre
he danger of the a&t of premunire, in amme 16 R. 2.

See t%é ftatute of 2§:H. 8. which alfo bath reference t4 the faid
aét of premunire; and is revived by § Eliz. - "
" Thornas Ston ht011¥arfon of N.in Suffolke, brought & wrir of
premunire againlt R. T. upon this flatute of 47 E. 3. f6r fuing in
thé court of audience of the archbithop of Canterbury, fo impeach
a judgement. given in a guate impedis, béfore the juftices of aflize in
the county of puffolk; &¢. the defendant pleaded not guilty, &e.
And this {omitting many other thinﬁs. for this matter) Thall fufbce
_ And now let us perufe the body of t

() Trake willuy hivs de reilme.) Of this there is ho queflion,
being againft the ancient law of the realme always in ufe; as
by this aft appeareth, And this was a rémedie for the firlt mif-
chiefe. .

(2) Ox des thofes dunt fudzements fuer’ rendus, £0¢.] This branch
rohibiteth all forain foits, viz. in the court of Rome, &<, for any
hing whereof judgement vwas given in the kings court. And this

was a remnedie for the fecond mifchiefe, W

\3) Qu gue fuant cn aubre rourt a defaive ou impeacher les judgements.
vendur i T court fe ve9.]  This is a remedv for the third mifchief,
For having by the fecond branch provided againft forain {uits to
undoe, “or impeach judgements in the kings court, this branch doth
{as hath been faid} extend to all courts, which proceed by the rule
of ancther law, or draw the party ad alind examen, and therefore
this branch doth exténd to ecclefiafticall courts, 10 the court of the
confiable, and matfhall, to the court of the admiralty, and to the
court of eguity proceeding in courfe of equity : for it had beeh ta
ho effeft to have provided againft forain fuits, which were trouble-
fome, tedious, and chargea%le-? and to have fuffered the party to
have atteropted and profecutzd any .thing at home within this
realm, to the prejudice and diflierifon of the king, and his crown,
and all his {ubjects, and t the fubverfion of the common law,
And firft we will fpeak of the court of equity. This court canhot
proceed in courfé of equity aftér judgement at the common law, for
three reafons. Firlt, for that it draweth the mattet triable, and de.
terminable by the common law, ad alivd exdmeny viz, to a triall by
witnefles, which (as hath been faid) is contrary to the ancient law

of the réalm, and againt the purvien of thigftatute. ‘Secondly, after

Jjudgment the parties ought to be at peace 2nd quiet, for judicia funt
Yanguam juris diffa, and if the party againft whom judgement s
iven, might after judgement given againft him at the common

aw, §t’)p inté court of equity for matter in equity, there eithes
fhould" be no end of fuits, or every plaintif would leave the come-
mon law, and begin in the court of equity, whither in the end bé
muft be brought, and that fhould tend to the utter fubverfion of
the common law, as it is faid in the adt. Thirdly, the court of
equity in the proceeding in courfe of equity is no court of ril-'
cord;

e aft. - L
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Of Premunire.

tord, and therefore it cannot hol

judgement is ‘gives, which is a judiciall matter of record. And

this is the ancient law at all times ufed, as this a&t fpeaketh. As

t&king forne few examples for many, both before, and after this-
atute, - - -

" In the cafe of Edmond earl of Cornwallin ame 6 E. 1. it aps:
.peaieth, that after judgement given before’ Roger Loveday and
AWaiter Winborn juftices of oler and terminer, againft ‘Walter
bifhop of Exeter and his tenants, the faid bithop procured the
th churches of Cornwall and Devon-’
fhire to pronounce fentence of excommunication by the {entence
of the archbifhop of Canterbary (which fentence was had by the
procurement of the faid bifhop of Exeter) againft all perfons of
what eftate, degrees or dignity foever, that dealt in the proceed-
ings, &c. againt the faid bifhop and his tenants before the {aid
juitices: aml in this part of the record being in French, it s fid
Lia corone, ¢t la dignity moftve feignionr le roy me abit per duire five
Juftice ne gune, ©e. Etler chofes” gy font paffes en fa court per judge-
wient, oo o axicr mannir, ne devient ¢flre en antri court recrecees, é’ €.
Out of this'record we imay obferve three things. Firft, what the
.ancient'law of this realm was, before the making of this at.  Se-
condly, that [en auiri court] ‘which are the words of this adt, was
taken to be another court within the realm. Thirdly, that ‘the
yoifchief before this act, was for fuits in other courts within
<his realm, after judgements given in the kings courts. * Read
the whole record, which beginneth thus. b, dominus vex
‘smandat, &c.

Andin 13 E. 3. there weas 2 fult in the court of Rome after
judgement in the kings court, and in that record it is {aid, Ju regé
comtemptum, ¢t corona fuet prejudicium, ac fudicii predifE encrva-
wdd judicia in curia regis rite veddita frufira

Cap. 4o

d plea-of any thing, whereof

fatute, faith, Fudicia debent rata
ad condignom fatisfactiontm inviola-

» Fleta who wrote before this
permancre, et firna confiflere ufgque

_And as a maxime of the common law in the judiciali Regifter, fo.
12, 35,741y &c. itis often fald, E4 que in curim domini regit rite
afia Junt, debite executioni demandari debent. '
‘Now let us fee what hath heen done fince the aét. ® The {ta-
tute of 4 H. 4. cap. 23. bath heen recited before, which is a judge-
ment of parliament, © A judgement was obtained by covin and
nce in the kings bench: for
the plaintif retained by collufion an attorney for t%xe defendant,
.(without the knowledge of the defendan, thea being beyond fea)
1; the aétion, whereupon judgment was givens;
2 the defendant fuught his remedy in parliament, and by anthority
was givenso the lord chancellor by advife of
hear, and order the cafe according to equity
llour could not do it of himfelf with- -

after verdi@ at the common law is to be granted -
if the lord chancellor thould prant an,injunétion
in that cafe the judges faid, that if the chancelor imprifoned the

: - | party

* No injunétion



Cap. 54. Premunire,
party for breach of the injundtion, they would grant an kadeas core
guranddeliver him. :
- Amongft the articles preferred to the king by Sir Thomas Moore
lord chancellor of England, and all the privy councel, and by Fitz
- James chief juftice, and juftice Fitz-Herbert apainft cardinall Wool-
fey, one isin thefe words, [And the faid lord cardinall hath exa-
mined divers and many mattets in the chancery, afier judgeinent
thereof given at the'vommon law, in fubverfion of your laws, and
made forre perfons to reftore again to the other party condemned
that, that they hadin execution by vertue of the judgement of the
common law] which 1. have feen in parchment under all their
hands, and is yet to be feen,

If judgements given in the kings coutts fhould be examined in
chancery, before the kings councell, or any other place; the plain-
tif or demaridant fhould %cldome come to the effed of their fuit,
northe law thould never have end, &c. See the Diverfity of Coutts

" ca. Chancery. | :

Ralph Heydon gent. was indicted of a premunire upon the fta-
tute of 27 E. 3. for procuring of Sir Nicholas Bacon lord keeper of
the great feal, to grant an injunétion in chancery after judgement
given in an ejedione firme of lands in Hertfordthire. And the record
aith, Quod prediftus Radis machinatus £ff antiquas leges, et confuetudines

regni fubueriere.

A writ ofgremunire upon the fzid ffatute of 24 E. 3. by Richard
Beans againft Richard- Lfoyd, for fuing before the prefident and
coua&cﬁ?i;i Walles, nfter judgement given in the-court 6f common
pleas, in an aétion of-debt for forty and two pound ten'thillings,
Sicbverfionem legum antiquarum, Se : o

Peter Dewg was indicted for procuring of Sir Thomas Bromly
then lord chancelor, to grant an injunétion in the chancery after a
judgement given in an gedtions firme.

John Heal of the Inner Temple London efguire, was indifted
of ‘a premunire, for procuring a fuit in chancery after a judgment
given at the common law, contrary to the ftatute of 27 E, 3. And
the councell of Heal taok two exceptions, one, that the court of
chancery was not within the ftatute of 27 E. 3. another, that one of
the parties to the fuit in chancery was named in one place by one
vame of baptifme; and in another part of it by another. "The
court refolved -that the court of chancery was within the fa-
tute of 27 B. 3. buit ‘found the other exception concerning mif-
naming to bé true,. And therefore they quathed the indiftment,
but made 2 memorandim-indor{ed upon the back of the indi&.
ment, that it was overthrown for miftaking a name, and not for
the matter, | :

Thomas Throckmorton exhibited a bill in-the chancery agaiuft
8ir Moyl Finch after judgement given again® him in the court of
excbesjuer upon apparent matter of equity. Tpon which bill the
defendant demurred in law, and for that Sir Thomas Egerton then
lord ‘keeper inclined to rule over the demurrer, faying that he
would not meddle with the judgergent, but punifh’ the corrupt
confcience of the defendant, in relieving the plaintif in’equity :
upon a ptition to queen Eliz. (who ever favoured the due pro-

+ ceeding of -her laws,) fhe referred the confideration of the demur-
rer to all the judges of England, who hearing councell learned on
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. both parts, and upon view of prefidents in the time of H. 8. and

fince of injunétions granted after jndgements, and finding very few,
of them to warrant that which had been affirmed, and none of them
to be done by the advice of any of the judges; .they-all aftér divers

* hearings, and conferences, and confideration had of the laws and .

.[u;}

KHil. 12. Ja
yegiscoram
rege. o

2t
mo

=1
3]

o Ul BY
w . o
5
Ll

Tr. 39 E, 3.
Rot. g§. Coram
1eze. 39 E. 3.
37. 39 E. 3. 1t
44 E, 1. 36,
Forebys caie.
*3H 4.6
Lib. ri. fo, 34.
b. in Alex.
Poulters cafe.

7. o

ok 2

E.'E';,,‘.
sH 7.9
.N.B.2

- AT LS

. 6 m.

-

27 G g
155010

fatutes:of ‘the- realm,’ unanimoufly refolved, that the lord keeper
tould not:after judgement given relieve the pgaty in equity, although
it #pjpearod to them, that there wasapparant matter in equity. And
arnbglt-others, the judges gave this reafon, that if the party againdt
whom judgement was given, might after judgement given againft
him: at the common law, draw the matter intg the chancery, it
would tend to the fubverfion of the common law, for that no
man would fue at the common taw, butoriginally begin in chan.

© cery, feeing at the laft he might bebrought t ither, “after he had re-

covered by the common law, and thereupon they all certified, that
the demmrrer was goed, and that. Sir Moyl Finch- the defendant
cught not to anliver, - . ' -

- “An information upen this ftatuteeof 27 E. 3. againft Sir An-
thony Mildmay, for that he and other commiffioners of fewers did
impelc_ﬁf_qnd;ment in the kings bench: he purchafed a pardon
fronrtheiking; - and pleaded it. . - .o v e

.+ Seewipivy. feal bearing tefte 18 Julii, anne domini 1616, to the
contrary, obtained by the importunity of the then lord chancellor

. being vehemently affraid : fod judicandum ¢f legibus, and no prefi-

dent can prevail againtt an adk of parliament. And befides, the
{uppofed prefidents {which we have feen) arenot authenticall, being
moft of them in torn papers, and the reft of no credit,

(4) Eient jour contenaut ie jpace ds 2 meys per garnifiment a faire &
cux, €Fc.] By this it appeareth that a premunire lyeth as well for
the party, as for the king, and they both may join in one writ,

« If the defendant come not at the day, &c. by the exprefic
Jetter, of the law judgement fhall be given againit him according to
this a&. _ ‘Thisfuit need not be againit them by riginall weit, but
if the defendant be in cuffodia ‘marcfchalliy. the Auit may be againft

- him by bill, becaufe the end of the giving of the'two months was;

that they thould have.notice, which is fatisfied, and.therewith
agreeth the prefidents; and the defendant cannot be fued in any
other coutt, when they are in cufiedia marcfehalli. See the ftatute of
18 EL cap. ¢. but that fatute extends to common informers, and
not when the fuit is commenced by the party grieved.

s Butif the defendant appear aud plead, and the iffug be found
againft bim, or.if be demur in law, 2c. judgement thall be given
againit him, that he fhall be out of prote&tion, &¢. And fo hath
this flatute becn interpreted, and judgement given accordingly.
Perufe well the words of this act for this point, and fee the book in
8H.4. 6. . ’ . -

. By the ftatute of 38 E. 3. capae. the defendant ought to appear in
perfon, and therefore Le cannot appesr by attorn without a {peciall
writ out of the chancery : and this at doth bind as well thofe that

.are lords of parlianient as others.

- Avant le voy ot fon councell.) Here councell cannot be taken, as

- moft commonly it is, for his judges of his courts of juftice, who

age {2id to be of his councell for proceedings in courts of juftice,
becaufe the courts of juftice are lereafter in this a&t named : nei-
o . ther
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‘ther doth it _intend the kings ]irivy couscell, but the king, and.
‘thislords of parliament in parliament, which & a court of juf
feg ot '

"+ "Geg the firft part of the Inftitutes, fe&t. 164. Peigne les burgelfés
"al parlement. There I8 commune concilinm, magnum concilium, privatum
- Jou" contimuum’ conciliumy'and  concilium Jufbiciariorum, le councel des
Juftices, P : e
" Hs; Tour -procuratoriiatiornies, executorsy motaries, et mainteynors.]
Note by this adt the procurers, attornies, executorsy notaries, and

maintainers fhall-have the fame punifhment, that the principall

fhall have, - Notein the flatute of 2 R.:2. this word (fautors) crept

in, 2 word (derived & favenda) of a large extent, as it was conftrued
in the reign of Hv 8.0 - : .
The plaintif may choofe whether he will make them all princi-

als. G the one principall, and the other acceflories, but the da- .
pals, pricipdil, af € c Ty . T 6 3.

maﬁc_s thall be feverally taxed.
‘He, that procures one to fue to the court chriftian, fhall forfeit
as muFh as he that fueth, and is principall as well as the other, and
are in equall degree of premunire : but if they both be indicted, the
one of the a&, and the other of the precurement, and he that is
charged with the procurement is found guilty, and the other by
an other enqueft is found not guilty, judgement thall never Le
given again{t him, which was indicted of the procurement, be-
caufe he cannot be an offender, but in refpect of the offence of
“the other, - .
Hss de la'groteftion le rop. ] By thefe words the perfons attainted
in a writ of pretitinire-are difabled to have any aftion:ggremedy by
the kirigs taw, or'thé kings writs}. for the law and the'kings vrits
are the things whereby amian is proteéted and aided, fo as he that
is ot of the kings protetion, is out of the’ aid and proteétion of
the ldw. o '
But by the ftatute of 25 E. 3. it is provided, that he that pur-
chafeth provifions to abbies, or priories fhall be out of the Rings
proteétion, and that a'man may do with him, s with the enemies of
the king and his reaim, and that he, that fhail commit any thing
againft fuch provifors in body or goods, or other poflefficns, fliall

be excufed againtt ali people. : :
‘Bt Lur terres, Biens, et chateus forfait au rey.] This is intended.of
the lands that he hath in fee-fimple, or for Iife, which the delin-
quent wight lawfully. forfeit, and not lands in tail: for tenant in tail
fhall forfgit only for term of his life, for that was all he could law-
fully forfeit at the making of this ftatute, either in cafe of treafon
or felony.- And fo it was-refolved by thejudges in the cafe of Trud-
gyn of Devonthire, who™ was attainted’ of a premmnire upen the
ftatute of 13 Bl capi 2, T S
Nota, this is a new kind of forfeiture given by this law, and is
penall, and cannot by equity extend further then the records, and
- therefore this aét exténdeth not to the forfeiture of fairs, markets,
rents charges, rent {eck, warrens, annuities, or any other here-

- ditament that is not within this word (terre.) :
“Lowr sorps imprifen, et vents al volunt le rop.} The great-
nefle of thefe punithments doe thew the greatnefle of the of-

. fence. ' : , '
It is to-be obferved, that the faid flatute of 16 R 2. is frictly
: Lz penned
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Examples of - penned againft offenders.  For firlt it extendeth to all perfons of
;};‘fr‘ se quoted ywhat quality, or fex foever, the words be [if an{d]. 2. To all

ore.  courts of what jurifdi€tion foever, and whether holden by right or

wrong; in curia Romana, feu alibi, which word (alisi) is a word of
a large extent, as before it appeareth. 3. To all things whatfo-
ever, [Where any thing,] which words be as generall as can be,
4 Not only againt the king, his crown apd dignity, but again{t
the kingdome alfo: againft the king, his crown, and regalty, or
realm, g. This aét extendeth not onli to procurers, abetters, main-
tainers, counfellors, &c. which are known words in law, but to
favourers, fautores, which word was largely extended in the reign
Vide jutice of H,8. whereby it is to be obferved how dangerous it is to bring
Spilmans Re.  miew or unufuall words into any aét of. parliament, efpecially into
Py é‘lfg‘-“"ﬁmh as be fo penned: for there it ra:lppemth that Cliff being a
3. Cliffscafe. pafon of a church granted to the cardinall an annuity, fo long as
e fhould be legate, w# decentins et fublimius fe gereret in outhoritate
fua legantina, which the &ardinall bad by bl and,paid to %im ten
rrarks in name of feafon,  and he was adjudged a fauter. But fuch
evafions wert found ont of this and other ftatutes, as were made
againit ufurpations znd incrochments upon the good and ancient
-cofrion law, as divers and many flatutes were made from time to
- timé- to-feet with fuch evafions; which being many, (and others
which concern the offence of premunire) we will but name, and.
leave the reader to pernfe the fame at Jarge, wherein {as we con.
ceive it} he fhall find a great light, by that which hath been faid,
viz. 25 E. 8. ca, 22, 2§ E: 3. Statut. de praviforibus. 38 E. 3. ca. 1,
2, 3, 4 3 R.2.cap. 3. 7 R. 3. ca. 12. 12 R. 3, ca, 140 13 R. 2.
Stat. 2. ca. 2. 16 R. 2. cap, ¢. 2 H. 4. cap- 3. & 4. 6 H. 4.
cap, 1. 9 H. 4. ca. 6. & 8, gH. 4. ca. 8. 3 H. §. cap. 4. 24 H.
8. ca. 13. 25 H. 8. ca. 19,20, 21, 26 H. 8. cap.!eldg. 28 H. 8.
cap. 10 .8, ca.t. Note, queen Mary repealed all offences
n le'? ] made to bscs_in the cafe of premunire fince the firfl day of the firft
" year of H. 8. but fome of them are revived by the flatute of 1 EL
t4. 1. Butin all queen Maries time, the fatates made concerning
the offcaces of premunire before the réign- of H. 8. were neither
repealed nor altered, but (as hath been faid) allowed of in queen
Mariés time. 1 & 2 Ph, and Mar. ca, 8. 1 El ca. £, § El.ca. 1.
13 EL. cap. 1, 9.8. 27 El ca 2. 21 Jac. ca. 3.

And where the ftatute of 25 E. 3. de proviforibus provideth,
that certain offendérs againft that adt, firall before they be deliver-
ed, make full renunciation, &c. becaufe we defire that our ftudent
may in all things underftand what he reads s it is to be known, that
as well before that ftatute, viz. in the reigns of E. 1. and E. 2. as
after, the form of reounciation was fo this effect. Irenounceall -
the words comprifed in the popes bull fo me made of thebifhoprick

Dier manuferip. of A, (or the like) the which be contrary, or rejudiciall to the
'ﬁg‘s Elle “king our foveraign lord, ando his crown, ang of that I put my
fﬁfgﬁg;“ * felf humbly in his grace, praving to have reftitution of the tempo-
de Chicheier.  Talties of my fafd church, &c. Whereby it may a;;_pear what the
law wis in that cafe before 25 E. 3. And albeit thefe laws be very

‘fevere, -efpecially againtt the buls, &c. of the pope, and forain ju«

rifdiction, 2nd thongh queen Mary reftored his fupremacy in fuch

fort 4 hefeafter appeareth, yet would fhe not repeal the faid fia-

o tutes

. &k 1.
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tutes ‘of provifion and premunire, but provided that they thould
ftand in force. Seethe ftatute of 1 & 2 Ph. and Mar, whereby it & & 2 Ph. sud
- . is enafted, That whofoever fhould by any proces obtained out Mar. ¢a. 8.
of any_ ecclefiafticall court within this realm, or without, or by )
pretence of any fpiritual jurifdicion, * or otherwife, contrary s Nota,
to the laws of this reglm, inquiet, or moleft any perfon, &c.
thould incur the dange>of the adt of premusire made in the
fixteenth year of the reign of king R. 2. &c. 'And by another
branch in the fame aét it is enalted, That 2ll buls, difpenfa.
« tlons, and privileges mot containing matter contrary, or prejudi-
ciall to the authority, dignity or preheminence mya{l' of therealm,
or to-the Iaws of this realm now being in force, and not in this
Ere:_ﬁ:nt parliament repealed, may be put in execution. And
ﬁ]y,‘: by:the fame a&, it is declared and enaéted, That neither
any thing contajned in the body of the faid ftatute, or in the
preambly ‘thereof, fhall be conftrued, or expounded to diminith,
or take ‘away any of the liberties, priviledges, prerogatives, pres
- heminences, authorities or jurifdi¢tions which were-1n the impe.
rial crown of this realm, or belonged to the fame hefore the
twentieth year of . 8, and the popes holines to have fuch au-
thority, prebeminence, and jurifdiftion, as his holineffe ufed, or
might lawfully bave ufed by authority of his fupremacy the faid
twentieth year of H. 8. within this ream of England, without di-
minution or gnfargem muth&efa‘g;g, and none other. Where-
+ by it sppeareth how _carefull the flate was in.queen Maxies time
0 pféﬁn?éithéi-'i'ﬁ%@rs’é'asii!cot the: crown, and. &eanﬁﬁ:ps of .
the realm, and ‘did at ‘that time fo cautioufly reftore the fupre-
macy of the pope, fecundum quid, but not fimpliciter, and bounded
his fupremacy within ftrait and legall limitations, as by the fajd a&t
appeareth,
See the flatutes which infli& the punifhment of premunire,
viz, 2 R, 2. c.12. 3R. 2. ca. 3. 7 R.2. ca 13, 24 H. 8,
- ca, 12,25 H, B, ca, 1g, 20. 1 EL cap. 1. 26 H. 8, cap. 15. 28
. H.8. ca.16, 1 & 2 Ph. and Mar, cap. 1, 8 EL cap. 1. gELca. 1.
13 EL ca. 2. 8. 3¢ El ca. 18. 29 EL ca. 2. Seethe fourth part
of the Inflitutes, cap. Chancery, the articles at large againft Car-
dinall Woolfey, artic. 5. :
We have been the longer concerning cafes of premunire,
Firft, for that they be matters of great weight, and ncce(fary to be
known, and we wifh that the offence may never be committed, .
And fecondly, for that mafter Stanford hath in effe but named & St pl-cond4s
premunire, - ' S '
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