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CHAPTER IV,
OFFENCES AGAINST THE PERSON.

Murder—Whero a person of sound memory and discretion
unlawfully killeth any reasonable creature in being, and
amnder the Queen’s peace, with malice aforethought, either
express, or implied by law, the offence is murder. (o)

Malice is a necessary ingredient in, and the chief character-
istic of, the crime of mmurder. () The legal sense of the
word malice as applied to the erime of murder is somewhat
different from the popular acceptation of the term. When
-an act is attended with such circumstances as are the ordin-
ary symptoms of a wicked, depraved and malignant spirit, a
heart regardless of social duty, and deliberately bent upon
mischief, the act is malicious in the legal sense. (¢) In fact
malice, in its legal sense, means a wrongful act done inten-
tionally, without just cause or excuse. (d) In general any
formed design of doing mischief may be called malice, and,
therefore, not such killing only as proceeds from premeditated
hatred or revenge against the person killed, but also in many
other cases, such killing as is accompanied with circum-
stances that show the heart to be perversely wicked is
adjudged of malice prepense and consequently murder. (¢)

Malice is either express or implied. Express malice is
when one person kills another with a sedate, deliberate mind
and forrned design, and malice is implied by law from any
deliberate eruel act committed by one person ageinst another,
however sudden. ( f)

{z) Arch. Cr, Pldg, 623.

{6) See Re Anderson, 11 U, C. C. P. 62, per Richards, C. J.

{¢) Ruasn, Cr. 667,

{d) Melntyre v. MeBean, 13 U.C.Q.B. 542, per Robinson, C. J. ; Pokievin
v. Morgan, 10 L. (. J. 97, per Badgley, J.

(¢} Rraa, Cr, B67.

i.f} Thid.
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On every charge of murder, whers the act of killing is
proved against the prisoner, the law presumes the fact fo
have been founded in malice, until the contrary appears. (g)
The onus of rebutting this presumption, by extracting facts
on eross-examination or by direct testimony, lies on the
prisoner, (k)

Persons present at & homicide may be involved in dif-
ferent degrees of guilt ; for where knowledge of some fact is
nocessary to make a killing murder, those of s party who
have the knowledge will be guilty of murder, and those who
have it not of manslaughter only. A felonious participation

in the act without a felonious participation in the design will
~ not make murder. Thus if A. assault B. of malice, and they
tight, and A.’s servant come in ajd of 'his master, and B. be
killed, A, is guilty of murder, but the servant, if he kuew
not of A.'s malice, is guilty of manslaughter only, (5)

The person commiting the erime must be a free agent, and
not subject to actual force at the time the ot is done. Thus
if A. by force take the arm of B, in which is a weapon, and
therewith kill C., A is guilty of murder but not B. But g
moral foree, as a threat of duress or imprisonment, or even an
assault to the peril of life, is no legal excuse, (7} But if A
cornmit the act through an irresponsible agent, as an idiot or
lunatie, A. is guilty of murder as g brincipal. (%)

Murder may be committed upon any person within the
Queen’s peace; and consequently to kill an alien anemy
within the kingdom, unless in the heat and actual exercise
of war, is as much murder as to kill 4 regular-born British
subject. (1)

While an infant is in its mother’s womb, and until it is
actually born, it is not considered such g person as can be

. A ——————— - N "

(g} Beg. v. McDowell, 25 U, G, Q. B. 112, per Draper, C. J. ¢ Reg. v,
Atkinsen, 17 U, C, C. P, 304, per J. Wiison, J.

(%) 7bid.; Russ, Cr, 869,

(i) Euas, Cr. 669.

(.5} Ibid.

(k) Ibid.

{{) 1bid. 670,
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killed within the description of murder. (m) If a woman is
quick with child and any person -strike her, whereby the
child is killed, it ismmot murder or manslaughter, By the 32
& 33 Vi, ¢. 20, 8. 59, the unlawfully administering poison,
or unlawfully using any instrument, with intent to procure
miscarriage, is made an offence of the degree of felony, and,
Yy s. 80, whoever unlawfully supplies or procures any drugs
or other noxious thing for such purpose is guilty of a mis-
demeanor. A child must be actually boru in a living state
before it can be the subject of murder, (n} and the fact of its
having breathed is not conclusive proof thereof. (0} There
must be an independent circulation in the child before it
can be accounted alive. (p) But the fact of the child Being
still connected with the mother by the umbilical cord. will
not prevent thé killing from being murder. (g) N

The killing may be effected by shooting, poisoning, starv-
ing, drowning or any other form of death by which human
nature may be overcome. (v) But there must be some ex-
ternal violence or corporal damage to the party, and if a
person, by working upon the fancy of another, or by harsh
and unkind usage, puts him into such passion of grief or
foar that he dies suddenly, or contracts some disease which
causes his death, the killing is not such as the law can
notice, (8) But it has been held in the Provinece of Quebec
that death caused from fear arising from menaces of personal
violence and assault, though without battery, is sufficient in
law to support an indictment for manslaughter. {f)

No act whatsoever shall be adjudged murder unless the
person die within a year and a day from the time the stroke

{m) Russ. Cr., 670 ef seq,

(n) Reg. v. Poulton, 5 C. & P, 329, .

(0} Reg. v. Sellis, 7C. & P. 850 } Mood. C. C. 850 ; Reg. v. Crulchley,
70 &P Bl4 )

{p) Rey. v. Enoch, 5 C. & P. 539; Reg. v. Wright, 9C. & P. 754,

{g) Reg. v. Crutchiey, supra; Reg. v. Resves, 9 C. & P. 255 Reg. v.
Hrriloe, 2 Mood. C, C. 260 1 Arch. Cr. Pldg. 626-6.

(v} Russ, Cr. 674

{8) fbid.

(6) Reg. v. McDougall, 4 Q. L. R. 350.
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was received or cause of death administered, in the compu-
tation of which the whole day on which the stroke was
administered is reckoned the first. ()

If a man has a disease which, in all likelihood, would
terminate his life in a short time, and another gives him a
wound or hurt which hastens his desth, this will constitute
murder, for to accelerate the death of a person is sufficient, (v}
So if a man is wonnded, and the wound turns to 8 gangrene
or fever from want of proper applications or from neglect,
and the man dies of the gangrene or fever, or if it becomes

fatal from the refusal of the perty to submit to a surgical

operation ; () this .is also such a killing as constitutes
murder, but otherwise if the death of the party were caused
by improper applications to the wound, and not by the
wound itself. (x) ' ' :

If a person, whilst doing or attempting to do another act,
undesignedly kill a man, if the act intended or abtempted
were a felony, the killing is murder ; if unlawful but not
amounting to felony, the killing is manslaughter. If a man
stab at A.and by accident strike and kill B., it is murder 5 &)
and if A, intending to murder B., shoot at and wound (.,
supposing him to be B, he is guilty of wounding (. with
intent to murder him, for he intends to kill the person at
whom he shoots. (2)

When a man has received such a provocation s shows that
his act was not the result of a cool, deliberate Judgment and
previous malignity of heart, but was solely imputable to
human infirmity, his offence will not be murder. (¢} But mere
words or provoking actions or gestures expressing contempt
or repreach, unaccompanied with an assault upon the person,
will not reduce the killing from murder to manslaughter,

(¢} Russ. Cr. 700, '

(v) Aveh. Cr. Pldg. 625 ; Reg. v, Martin, 5 C. & P. 130,

(w) Reg. v. Holland, 2 M. & Rob, 351 ; see nlso Beq. v. Flynn, 18 W. R,
319

(z) Arch. Or. Pldg. 625, _
(y) Reg. v. Hunt, 1 Mood, C. C. 93 ; Arch. Cr. Pldg: 635,
(z} Reg, v. Smith, 2U. C. L. J. 19 ; Dears, 859 ; 26 L, J. (M. C.y29,
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though if immediately upon such provocation the party pro-
woked had giveu the other a box in the ear, or had- struck
him with a stick or other weapon not likely to kill, and had
unfortunately and contrary to his expectation killed him, it
would only be manslaughter. (3 The giving of repeated
blows with a heavy stick would furnish some evidence of
malice,

By the light of modern authorities, all questions as to
motive, intent, heat of blood, etc., must be left to the jury
and should not be dealt with as propositions of law. ()

P. (the prisoner) and D. (deceased) heing brothers, were
in the house of the latter, both a little intoxicated. D. struck
his wife, and on I'. interfering, a scuffle began. While it was
going on D. asked for the axe, and when they let go, P. went -
out for it and gave it to him, asking what he wanted with it.
D. raised it as if to strike P., and they again closed, when the
wife hid the axe. When she came back P. wuas on the
deceased choking him. The wife then pulled P. off. T then
get up, pulled off his coat, and went cutside and squared
himeelf and asked deceased to come out and fight, and said
he was cowardly. Deceased went on to the doorstep and
caught hold’of the prisoner. They grappled and deceased
fell undermost, prisoner on him. While the scuffle was going
on I}, struck P. twice. On getsing up P. kicked him on the
side and arm, and then ran across the garden; got over a
brush fence into the road and dared D. three times to come
on, saying the last time that he would not go back the same
way as he came. D. seized a stick from near the stove, which
had been used to poke the fire with, and ran towards P.  In
trying to eross the fence he fell to his knees, and P. came
forward and took the stick out of his hand. He got up, and
as he went over the fence towards P., the latter struck himy
on the head with it. The wife entreated him to spare her
husband, but he struck him a second time when he foll,

{a) 8ee Busa, Cr. 711 e aeg.
(B) Reg. v. McDowell, 25 U. C. Q. B. 112, per Draper, C. J.
) Thid, 115, per Draper, C. J.; Reg, v. Bagle, 2 F, & F. 82].
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and again while on the ground, from which he never rose,
P, in answer to the wifa, said I). was not killed, and refused
to take him in, saying, “ Let him lie there till he comes tio-
himsel£” P. and deceased had lived on friendly terms as
brothers should, except when under the influence of liguor.,
It was held that the evidence was sufficient to go to the jury
to establish a charge of murder; that if the death had been
caused by the kicks received before leaving the house, the
circumstances would have repelled the conclusion of malice,
and the jury should have been so directed ; but that whether
what took place at the fence was under a continuance of the
heat and pession created by the previous quarrel, was under
the circumstances a_question for the Jury, and was to be
determined by their finding or negativing malice. (@)

Killing in a sudden quarrel, where the circumstances afford
no ground for inferring malice, generally amounts to man-
slaughter only, but there are many authorities which establish
that, in the case of g sudden quarrel, when the parties
immediately fighs, there may be circumstances indicating
walice in the party killing, when the killing will be murder. (¢)

A married woman having beecome pregnant by the prison-
er, and having herself unsuccessfully endeavored to procure
4 poison, in order to produce abortion, the prisoner, under
the influence of threats by the woman of self-destruction
if the means of producing abortion were not supplied to her,
procured for her a poison, from the effects of which, having
taken it for the purpose aforesaid, she died. The prisoner
neither administered the poison, nor caused it to be admin-
istered, nor was he present when it was taken, but he pro-
cured and delivered it to the deceased, with a knowledge of
the purpose to which the woman intended to apply it, and
he was accessory before the fact o her taking it for that
purpose. It was held that the prisoner was not guilty of
murder. ( )

(i) Reg. v. MeDowedl, 25 U, C. Q. B. 108.
(¢} 1bid. 114, per Draper, C. J,

() Reg. v. Fretwell, 9T, C. L. J. 138; L. & C. 16t ; 31 L. J. {M. C.})
145 ; see 32 & 33 Vic., e 20, & 60.
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Where, on an indictment for murder, the evidence of the
medical man who examined the body went to show that
he had not at all examined the brain, and that he exam-
ined the organs of the abdomen without cutting into any
of them ; that the fact of his having found the common
carotid artery and jugular vein severed, left him in no
doubt but that such severance had caused the death. Being

" asked, on cross-examination, if he had examined the cavity

of the head-—might not such examination have revealed
some other cause of death ? he replied : “ There might have
been, but the probabilities are against it.”
. It was contended that the Crown was bound to give the
best evidence the case admitted of as to the cause of death,
and that, in the present advanced state of medieal science,
the Crown should have placed itself, by medical exami-
nation of the brain, in a position to negative, beyond all
reasonable doubt, the hypothesis of death from any other
cause than that alleged ; but the court held that the evi-
dence was sufficient to justify a convietion. (g)

It was formerly necessary, in an indictment for murder,
to gset forth the manner in which, or the means by which,
the death of the deceased was caused; and where an in-
dictment charged the prisoner, being the mother of an
infant of tender age, and unable to take care of itself, with
feloniously placing it upon the shore of s river, in an
exposed situation, where it was liable to fall into the water,
and abandoning it there, with intent that it should perish,
by means of which exposure the child fell into the river,
and was suffocated and drowned, of which suffocation, ete.,
the child died ; it was held that, to support the indictment,
it was necessary to prove that the death was caused by
drowning or suffocation. ()

The 32 & 33 Vic., c. 20,s. 6, now provides that it shall not
be necessary, in any indictment for murder or manslaughter,

{g) Reg. v. Downey, 13 L. C. J. 193
{h} Reg. v. Fennety, 3 Allen, 132.
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to set forth the manner in which or the means oy which
the death of the deceased was caused ; but it shall be sufficient,
in any indictment for murder, to charge that the defendant
did feloniously, wilfully, and of his malice aforethought, kill,
-and murder the deceased ; and it shall be sufficient in any
indictment for manslaughter, to charge that the defendant
did feloniously kill and slay the deceased.

It is necessary, in an indictment for murder, to state that
the act by which the death was occasioned was done foloni.
ously, and especially that it was done of malice aforethought,
and it must also be stated that the prisoner murdered the
deceased. (7)

The word “ murder” in the indictment is emphatically a
term of art, () and it would be insafficient, in an indictment
for murder, to state that the party did wilfully, maliciously,
and feloniously, stab and kill, becanse it is equally indispensa-
ble to use the artificial term “ murder” as it is to state that
the offence was committed of “malice aforethought.” The
ontission of either one of these expressions would render the
prisoner liable to 2 conviction for manslaughter only. (%)

In an indictment for wounding, with intent to murder, the
offence must be charged to have been committed by the
prisoner wilfully, maliciously, and of his malice aforethought,
and judgment would formerly have been arrested where the
indictment was defective in this respect, {{} Whether such
omission would not now be aided by verdict is questionable,

The punishment of murderis death. (m) The 32 & 33 Vie,,
¢. 29, 5. 106, and following sections, prescribe the manner in
which sentence of death is to be executed.

Manslaughter—The general definition of manslaughter is
the unlawful and felonious killing of another, without any
malice either express or implied. (n) It is of two kinds :—

(i) Re Anderson, 11 U, C. 0. P. 62, per Rickards, C. J. ; gee also 32 & 33
Vie., ¢. 29, e. 27, and sched. A,

{7} Tbid, 69.

{til}éﬁd' & g, 2 B 0 38
{ err v, - e, Critique, 238,
(m)32& 33 ‘igic.. e, 20, 5, I‘W

{n) Re Anderson, 11 U. C. C, P. 63, per Richards, J.
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(1) Involuntary manslaughter, where a man doing an un-
lawful act, not amounting to felony, by accident kills another,
or where a man, by culpabie neglect of a duty imposed upon
him, is the cause of the death of another, (2) Voluntary
meanslaughter is where, upon a sudden quarrel, two persons
fight, and one of them kills the other, or where a man greatly
provokes another, by some personal violence, ete, and the
other immediately kills him. (o) '

Manslaughter is distinguished from murder in wanting the
ingredient of malice; and it may be generally stated th at
where the cireumstances negative the existence of malice, in
the legal sense, and the killing is unlawful and felonious, it
will amount to manslaughter.

In a case where the deceased, who complained of being
‘robbed, suddenly, and without authority or license, entered
the house where the prisoner lodged. = The latier was in a
bed-room below stairs, not armed with any deadly weapon.
but having the fragment of a brick, and the back of a chair,
in his hands. Immediately on the entry of she deceased the
prisoner retreated up stairs, and the deceased asked the -
prisoner, who was then at the top of the stairs, if he bad got
his (deceased’s) money, to which the prisoner replied: “If
you come bothering me about your money, I will do some-
thing to you,” and inimediately threw out of his hand a piece
of irou, several feet-long, being the handle of a frying pan,
which struck the deceased on the head, and fractured his
gkull. The whole transaction occupied only a few seconds,
and was done in passion. In the opinton of the judges, this
wasg only a case of manslaughter. (p)
; The general doctrine seems well established, that that
' which constitutes murder, when of malice aforethought,
. constitutes manslanghter when arising from culpable negli-
i genee. () And it would seem that the doctrine of con-

{0) Arch. Cr. Pldg. 623.

(p} Heg. v. Kennedy, 2 Thomnaon, 203.

{g) Beg. v. Hughes, 3 U, C. L. J. 153 ; 29 L. T. Rep. 266 ; Deara. & B.
24826 L. J, (M. C.) 202
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tributory negligence eannot apply so as to justify the
prisoner. (7) .

It is culpable negligence for one who has a right to turmn
out horses on a common, intersected by public paths, which
he knows are unenclosed, to turn out & vicious horse, know-
ing the propensities of the animal to kick, so that it may
kick persons passing along or close to the paths on the
common ; and where a child, standing upon a common, close
to & public path, was kicked by & vicious horse so.turned
ount, and death ensued, the priscner, who turned him out,
was held guilty of manslaughter. It would seem that if
the child, at the time she was kicked, had been upon & part
of the common more remote from the path, the prisoner’s
offence would have been the same, (5)

And where three persons were guilty of a breach of duty
in firing at a mark without taking proper precautions, all
three were held guilty of manslaughter, a boy having been
killed by & shot from one of them, ()

But in order to render a person liable to the charge of
manslaughter for the act of another, there must be some
sort of active proceeding on his part. He must incite, pro-
cure or encourage the act. And the mere consent to hold
stakes for two persons, who have arranged to fight for a
wager, cannot be said to amount to such a participation
a8 is necessary to support such a conviction, ome of the

combatants having died from the effects of the tight. (a)
 An indictment for manslaughter will not He against the
managing director of a railway company by reason of the
. omission to do something which the company by its charter
was not bound to do, although he had personally promised
to do it. () '

The prisoner was convicted on an indictment charging him

(r) Bee Reg. v. Dant, infra; Reg. v. Swindall, 2 C. & K. 236 ; Reg. v,
Hutchinson, 6 Cox, 535 ; but see Beg. v, Berchall, 4 ¥. & F. 1087.

#) Reg. v. Dant, 13 W. R. 663 ; L. & C. 567 ; 34 L. J, (M. C.) 119.

{¢) Reg. v. Salmon, L. R. 6 Q. B, D. 79.

(w) feg. v. Faylor, L. R. 2 C. (. R. 147.

(v} B parte Brydges, 18 L, C. F. 141,
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with neglecting to provide food and clothing for his child,
but omitting specifically to allege his ability to do so. The
court held that the ability to provide was implied, and there-
fore sufficiently averred in the use of the word ¢ neglect.” (w)

But where, in an indictment of a single woman, the mother
of a bastard child, for neglecting to provide it with sufficient
food, it was alleged that she neglected her duty, “ during all
the time aforesaid being able and having the means to per-
form and fulfil the said duty ;” and as to that dllegation, the
evidence was that she was cohabiting with a man who was
not the father, and there was no evidence of her actual
possession of means for nourishing the child, but it was
proved that she could have applied to the relieving officer of
the union, and that if she had done so she would have re-
ceived relief adequate to the support of the child and herself:
it was held that the allegation was not proved, and that the
conviction could not be supported. ()

There is a distinction, however, between the cases of chil-
dren, dpprentices and lunatics, under the care of persons
bound to provide for them, and the case of a servant of full
age; and in charges of causing death by insufficient supply of
food or unwholesome lodging 4in the latter, the jury must be
satisfied upon the evidence that the prisoner has culpably
neglected to supply sufficient food and lodging to the deceased
during a time when, being in the prisoner’s service, she was
reduced to such an enfeebled state of body and mind as to be
helpless, or was under the dominion and restraint of the
prisoner, and unable {o withdraw herself from his control, and
that her death was caused or accelerated by such neglect. (3}

The statute imposes a positive duty to provide adequate
medicel aid when necessary, and if that duty be neglected by
a parent, and death ensue from that neglect, the parent is
guilty of manslaughter ; and this even though the parent may

{w) Reg. v. )s;kmdLRIGCR‘I'Q 37 L. J. (M. C.) 10.
(@) Reg. v. Chandler, 1 U. C. L. J. 135 ; Dears. 453; 24 L. J. (M.C.) 109.
() Reg. v. Smith, 13 W. R. 816; 1 U, C. L. J. N. 8. 164.
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~ have bona Jidé believed it wrong to call in medical assist-
ance. However this latter consideration might affect the
question at common law, the statute is imperative. (z)

It & man kill an officer of justice, either civil or criminal,
such as a bailiff, constable, etc., in the legal execution of his
duty, or any person acting in aid of him, whether specially
called thereunto or not, or any private person endeavoring to
suppress an affray or apprehend a felon, knowing his authority
or the intention with which he interposes, the law will imply
malice and the offender will be guilty of murder. () But
the officer must have a legal authority and execute it in a
proper manner, and the defendant must have knowledge of
that authority and intention; (8) otherwise the killing will
amount to manslaughter only. (bd)

The 32 & 33 Vie, c. 29, 5. 2, empowers a constable or
- Ppeace officer to apprehend, without warrant, any person found
committing an offence punishable either by indictment or
bpon summary conviction. Where a person was supposed to
have obtained money by false pretences at 1 p, m. and was
not arrested until 10 p.m., it was held that the party was
“found committing” the offence at 1 p.m. and might be
arrested, when found committing or after a pursuit imme-
diately commenced. But ¢ immediately” means after the
commission of the offence and not after its discovery, for the
intention of the statute was that the criminal should be
apprehended immediately on the commission of the offence. (¢)

Where an offence was committed in the county of .,-and
warrants were issued for the arrest of the guilty parties,
persons from another county, who came to assist the constable
of the county of G. in making arrests, were held entitled to
the same protection as the constables, (@)

A person found committing an offence against the Larceny

{z) Reg. v. Downes, 1. R. 1 Q.B. D, 25
(a) Arch. Cr. Pldg. 640,
5) IThig.

{b5) Bee fnfra.
{e) Downing v. Capel, L. R. 2 C, P. 461,
{d) Reg. v. Chursor, 3 Pugsley, 546,
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Act, 32 & 33 Vic, c. 21, may be immediately apprehended
by any person without a warrant, provided, according to the
rule laid down in Herman v. Seneschal, (¢} and adopted in
Koberts v. Orchard, { f) the person so apprehending honestly
believes in the existence of facts which, if they existed,
would have justified him under the statute 24 & 25 Vic.,, ¢.
96, 5. 103. 1t is not necessary that au offence should have
heen committed under the statute by any one; bui the belief
must rest on some ground, and mere suspicion will not be
enough, (g) ‘

The Police Act (N. B.}, 11 Vie, e. 13, s. 22, does not
authorize the arrest without warrant of known residents of
the place, (2)

In King v. Poe, (i) it was left undecided and in doubt
whether a magistrate has a right to arrest a person for a
misdemeancr cowmitted in his view. Where there has been
no breach of the peace, actual or apprehended, a magistrate
has no right to detain a known person to answer a charge of
wisdemeanor, verhally intimated to him, without a regular
information before him in his capacity of magistrate, that he
may be able to judge whether it charges any offence to which
the party ought to answer. ()

A constable may arrest any one for a breach of the peace
committed in his presence, not merely to preserve the peace,
but for the purposes of punishment. (£) Therefore, where a
policeman saw a man, who was drunk, assanlt his wife, and
within twenty minutes after took him into custody, it was
held that the policeman was justified in so doing, notwith-
standing that the man had left the spot, where his wife was
saying he should “ leave her altogether.” (J)

fe) 11 W. R. 184; 13C. B, N. 8. 392,

(SYI12W. R. 255; 2H. & C. 768,

() Leete v. Hart, 4 U. C. L. J. N, 8. 201,

(k) Foley v. Tucker, | Hannay, 52,

(7] 15 L. T. Rep. N, &, 37.

() Caudie v, gmor&, 1Q.'B. 883 ; Rex v. Birnie, 1 M, & R. 160.

{k} Deercourt v. Corbishley, 1 U. C. L. J. 156.

(1) Beg. v. Light, 4 U, C. L. J. 97 ; Dears. & B. 332; 927, L. J. (M.C.) L
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A constable may arvest a person without a warrant upon
a reasonable charge; that is, upon probable information that
he has committed a crime, (m) '

It would appear that a constable has nothing to do veirsute
officii in a civil proceeding, and he can have no color or pre-
tence for acting without authority specially given by some
process. (n)

It is the duty of a person arresting any one on suspicion
of felony to take him before a justice of the peace as soon
as be reasonably can ; and the law gives no autherity, even
to a justice of the peace, to detain a person suspected but for
A reasonable time till he may be examined. {6) A private
person not being by office a keeper of the peace, or a justice
or constable, eannot arrest on suspieion of felony without
4 warrant, but must show a telony actually committed. {p)

But if a person is prepared to show that there really hae
been a felony committed by some one, then he may justify
arresting & particular person upon reasonable grounds of
svspicion that he was the offender. (2} The general rnle
would seem to be that, at common law, if a felony were
actually committed, a person might be arrested withont a
warrant by any one, if he were reasonably suspected of
having committed the felony ; and if a constable had reason.
able grounds for supposing that a felony had been committed, -
and reasonable grounds for assn ming that a certain person
hed committed the supposed felony, he might arvest him,
though no felony had actually been tommitted, (r) Neither
& constable nor any other could arrest a person merely on
suspicion of his having illegally detained goods. (s) ‘

A clerk in the service uf a railway company, whose duty

it 1s to issue tickets to passengers and receive the money, and
-_—
{m) Rogersv. Van Valkenburgh, 20 1. (. Q. B. 219, per Robinson, C, J.
(n) Bee Brown v. Sheg, 5 U. (). Q. B. 143, per Rokinson, C. J.
(o} dehley v. Dundas, 5T, C. Q. B. 0. 8. 754, per Sherwood, J.
_(p) Ihid.; MeEenzie v, ibaon, 8 U, O, Q. B 109: Murphy v. Rilis,
Stev, Dig, 115,
(q) MeKenzie v. Gibson, suprg, 102, per Robinson, C, J,
(r) Hadley v. Perks, L. B. 1 Q. B. 436, per Blackburn, 1.
{8} Fbid.
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keep it in a till under his charge, has no implied authority
from the company to give into custody a person whom he
suspects hag attempted. to vob the till, after the attempt has
ceased, a8 such arrest could not be necessary for. the protec-
tion of the company's property. (¢) It would seem that, if a
man in charge of a till were to find that a person was
attempting to rob it, and he could not prevent him from
stealing the property otherwise than by taking him into cus-
tody, the person in chargs of the till might have an implied
authority from his employer to arrest the offender; or if the
clerk had reason to believe the money had been actually
stolen and he vould get it back by taking the thief into cus-
tody, and he took him into custody with a view of recovering
the property taken away, that also might be.within the
authority of a person in charge of the till. But there is a
marked distinetion between an act done for the purpose
of protecting the property by preventing a felony or of
recovering it back, and an act done for the purpose of
punishing the offender for that which has already been done.
The persor having charge, etc., hag no implied anthority to
take such steps as may be necessary for the purpose of
punishing the offender. The principle governing the subject
is: there is an implied authority to do all those things that
are necessary for the protection of property entrusted to a
person, or for fulfilling the duty which a person has to
perform. (u) -

Where a man is himsdelf assaulted by a person disturbing
the peace in a public street, he may arrest the offender, and
take him to a peace officer to answer for a breach of the
peace. ()

The fact that a party is violently assaulting the wife and
ehild of another is no legal justification for the latter, not

(t) Allen v. L. & 8. W. Ry. Co., L. R. 6 Q. B, 4.
{u) fbid. 68-9, per Blackburn, J.
{v) Forrester v. Clarke, 3U. C, Q, B, 151,
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being a peacs officer, breaking into the house of the former-
in order to prevent, the breach of the peace. (w)

The prisoner assaulted a police constable in the sxecution
of his duty. The constable went for assistance and, after an
interval of an hour, returned with three other constables,
when he found that the prisoner had retired into his house,
the door of which was closed and fastened ; after another
interval of fifteen minutes, the constable forced open the
door, entered and arrested the prisoner, who wounded one
of them in resisting his apprehension. It was held that
8¢ there was no danger of any renewal of the original.
assault, and as the facts of the case did not constitute a
fresh pursuit, the arrest was illegal. (z)

A person unlawfully in another’s house, and creating &
disturbence and refusing to leave the house, may be forcibly
removed, but, if he had not committed an asgault, the cir-
cumatances do not afford a justification for giving him into
the custody of & policeman. () '

In all cases above mentioned, if the officer has not a legal
authority or executes it in an improper manner, the offence
wiil be manslaughter only. But if there is evidence of ex-.
press malice it will amount to murder, (z) So ignorance of
 the character in which the officer is acting will reduce the
offence to manslaughter. But if a constable command the
peace or show his staff of office, this, it seemy, 18 a sufficient
intimation of his authority («)

Where the fact of killing is proved, the defendant may:
rebut the presumption of malice arising therefrom, by prov--
ing that the homicide was justifiable or excusable.

Justifiable homicide is of three kinds:—1. Where the-
proper officer executes a criminal in striet conformity with.
his sentence. 2. Where an officer of justice, or other person

() Rockwell v. Murray, 6 U. C. Q. B. 412 ; Handeock v, Haker,2B. & P,.
262,

(=) Reg. v. Marsden, L. R. 1 C. C, R. 181; 37 L. J. {M. C.} 80,
{y} Jordan v, tibbon, 3 F. & F. 607.

{z) Arch. Cr. Pldg. 615-6, :

(a) Jbid, 645 ; zm(% gee fiex v, Higging, 4 U, 0. Q. B. 0. 8. 83.
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acting in his aid in the legal exercise of & particular duty,
kills & person who resists or prevents him from exeeuting
it. 3. Where thé homicide is committed in prevention of
a forcible and atroetous crime, as, for instance, if a man
attempts to rob or murder another and be killed in the
attempt, the slayer shall be acquitted and discharged. (B)

Excusable homicide is of two kinds :—1, Where a man
doing a lawful act, without any intention of hurt, by
aceident kills another, as, for instance, where a man is
working with a hatchet, and the head by accident flies off
and kills a person standing by. This is called homicide per
infortunam or by misadventure. 2. Where a man kills
another, upon a sudden encounter, merely in his own de-
fence, or in defence of hLis wife, child, parent, or servant,
-and not from any vindictive feeling, which is termed homi-
cide se defendendo, or in self-defence. (¢}

The 32 & 83 Vie, e 20, 8.7, provides that no punishment
or forfeiture shall be incurred by any person who kills
another by misfortune, or in his own defence, or in any
other manner, without felony.

Concealing Birth.—The 32 & 33 Vie, ¢. 20, sec. 62, repeals
the 21 Jac. I.; and sec. 61 of the same statute enacts that
if any woman is delivered of & child, every person who, by
any secret disposition of the dead body of the said child,
whether such child died before, at, or after its birth, en-
deavors to conceal the birth thereof, is guilty of a misde-
TNEANOT.

A secret disposition, under this Act, must depend upon
the circumstances of each particular case; and the most
-complete exposure of the body might be a concealment, as, for
instance, if the body were placed in the middle of a moor
in the winter, or on the top of a mountain, or in any other
secluded place, where it would not likely be found. The

(b} Areh, Cr, Pldg. 623,
(e} Thid, 623,
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Jury must, in each case, say whether or ngo the facts show
that there has been such a secret disposition. (d)

The conduct of the Prisoner, such as the denig] on her
part that she has had a child, is important as showing the
intent with which a concealment, otherwise questionable
was made. (¢) _

If a woman endeavor to conceal the birth of her chilq by
placing the dead body under the bolster of 2 bed, and laying

some other place when an opportunity offers, it is an offence
within 9 Geo. 1V, ¢, 31,8 14. (/) -
Abortion—This offence is Bow regulated by the 32 & 33
Vic, ¢. 20, 3. 59 and 60, Upon an indietment for causing
abortion, it was proved that the woman requested the prisoner
10 get. her something to procure wiscarriage, and that the drug
was both given by the Prisoner, and taken by the woman, with
thet intent, but the taking was not in the Presence of the
Prisoner. Tt produced g miscarriage. The court held that
& conviction upon the facts above was right, and thag there
Was an “administering and causing to be taken within
the statute, though the prisoner was not present at the

What is & “ noxious thing ” within the statute, depends
on the circumstances of each particular case, In one case,
evidence that quantities of oil of juniper, considerably less

- @ “noxious thing ” within the statute. (%)
e

{d) Rep, v, Brown, 1.R. 10, C. R, 246-7: 39 L. J. (M.C.) 94, per Bowill,

C.J.; Reg. v. Pické, 80 U. . C. P, 409,
(e} Reg. v. Pické, 30 U, C. C. P. 409,
() Beg. v, Perry, 1U. C, 1. T, 135; Dears, 471; 24 1., J. (M. C.)137.
UCLJ
D

{g) Reg. v. Wilson, 3 + 19; Dears. & B, 127; 26 L. J. (M, C.)
18 ; see alao Reg. v, Farrow, Dears, & B. 164,

(k) Reg. v. Cramp, L, R, 5 Q. B. D. 307,
N
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And where it was in evidence that oil of savin in any dose
would be most dangerous to give to a pregnant woman ; that
the prisoner, with intent to procure abortion, had supplied a
womnan in that condition with a hottle of Sir. James Clarke's
female pills, containing about four grains of that drug, and
that such a quantity would be very irritating: the court held
that there was a supplying of a * noxious thing.” (3)

Hape—This offence has been defined to be the having
unlawtul and carnal knowledge of a woman by force, and
against her will. ()

Upen an indictment for rape, there must be some evi-
dence that the act was without the consent of the woman,
even where she is an idiot. Where there is no appearance of
force having been used to the woman, and the only evidence
of the connection is the prisoner’s own admission, coupled
with the statement that it was done with her eonsent, there

-i8 no evidence for the jury. (%)

It was formerly held that where the woman consents to
the connection, through the fraud of the ravisher, the
act does not amount to rape; (!) but the soundness of
this doetrine has lately been questioned in England, and
seems inconsistent with the modern doctrines teo con-
gent in criminal law in general. The following propo-
sition, it is submitted, correetly sets out the law on the
subject: Where a person does or acquiesces in an act
through a misapprehension of the nature of that act, or of
the circumstances attending it, and that misapprehension
is either induced by the prisoner, or the prisoner, knowing
the mistake under which the other is laboring, takes advan-
tage of that mistake, there i3 no consent in law, but that
quality of crime is to be imputed to the prisoner of which
he would have been guilty had he done the act against the
expressed will of the other.

{1} Reg. v. Stitt, 30 U. C, C, P. 3.

{#) Rusa. Cr. 904, .

(&) Beg, v, Fleteher, L. R.1C. C. R, 30; 35 L. J. (M, C,
(8 Reg. v. Barrow, L. B. 1 C. C.R. 156 ; 38 L. J. (M, C

=
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Thus, on an ihdictment for indecently assaulting two hoys,
the judge left it to the Joxy to say whether the boys merely
submitted to the acts ignorant of what was going to be done
to them, or of the nature of what was being done, or if they
exercised & positive will about it and consented to the
prisoner’s acts; and on a case reserved, the court held the
action right. (m)

And where the prisoner, a depositor in the Bost Office
Savings Bank, in which 11s. stood to his credit, gave notice

_in the ordinary form to withdraw that sum, and the clerk, at
the office of payment, referring by mistake to another lettar of
advice for £8 16s, 10d., placed the latter amount upon the
counter and entered the same gs paid in the prisoner’s deposit
book, whick sum thep risoner took up, anime Jurandi; it was
held by a majority of the judges for conviction, that such a
delivery by the clerk under mistake, thongh with an intention
of passing the property, had not that effect, and that there
was a sufficient taking to warrant g couviction for larceny. {n)

And in 4 case of rape, in which the authority of Reg, v.

Barrow (nn) was doubted, the prisoner professed to give
medical and surgical adyice for meney.. The prosecutrix, a
girl of nineteen, consulted him with respect to an illness
from which she wag suffering. He advised her that z surgical
operation should be performed, and under Dretence of per-
forming it, he had carnal knowledge of her. She submitted
to what was done, not with any intention that he should
have sexual connection with her, but under the belief that he
Was merely treating her medieally and performing a surgical
operation, that belief being wilfully and fraudulently induced
by the prisoner. He was held guilty of rape. (o)

This case, it is true, differs from Zeg. v. Barpow in that
there the prosecutrix knew the nature of the act and con.
sented to it under the mistaken beljef that the person having

{m) Reg. v. Lock, T. B. 2 . C. R. 10.
(n) Reg. v. Middleton, L. R. 2 (. C. R. 38.
(an} L. R. 1 C. Q. R, 136 ; 38 L. L. (M. C.) 20, -
(0} Reg. v. Flattery, L. R.'2 Q. B. D, 410.
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connection with her was her husband, while here the mistake
was as to the nature of the act itself. But the distinction is
verbal rather than substantial ; and, besides, the principle of
Reg. v, Borrow conflicts with that of Beg. v. Middleton, which
embodies the approved doctrine on the subject in cases of
larceny.

Apart from all questions of consent fraudulently obtained,
the meaning of the phraseology in an indictment for rape
that the prisoner “ violently, and against her will, feloniously
did ravish” the prosecutrix, is, that the woman has been quite
overcome by force or terror, accompanied with as much
resistance on her part as s possible under the circumstances,
and so as to make the ravisher see and know that she is
really resisting to the uttermost. (oo}

Thus, where, on an indictment for rape, the evidence of the
prosecutrix chowed that the prisoner, having followed her
into the house, and, without her knowledge, bolted the door,
suceeedéd, after she had several times escaped from him, in
dragging and throwing her upon the bed, where he had con-
pection with her, she making several attempts to get up, but
being too exhausted to do so, ihe prisoner gvowing that he
had come on purpose, and, as she was in his power, he would
do as he pleased ; that she resisted as long as she could, and
then, before he had effected his purpose, screamed out, and
called to her child, who was outside ; being carroborated as
to the screams by the child, and by another witness, who
heard cries, manifestly those of the prosecutrix ; it also ap-
pearing that the husband of the prosecutrix had received &
Jetter from her, on the 20th of the sawe month in which the
rape was said to have been comuitted, which, it was alleged,
was on the 17th of that month, stating that the. prisoner had
been at his house and abused her. It was held that this
evidence showed the woman was quite overcome by force or
terror, accompanied with as much resistance on her part as
was possible under the circamstances, and so as to have made

(00) Reg. v. Fick, 186 U. C. C. P. 378,
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the ravisher see and know that she really was resisting to
the utmost, and sustained the language of the indictment, that
the prisoner  violently, and against her will, feloniously did
ravish ” the prosecutrix. A conviction fot rape was therefore
upheld. (p) '

Where the prisoner forcibly had carnal knowledge of a gir}
thirteen years of age, who, from defect of understanding, was
incapeble of giving consent or exercising any judgment in
the matter, it was held that he was guilty of rape, and that
1t was sufficient, in such a case, to prove that the act was
done without the girl's consent, though not against her
will. (¢} )

But in the case of rape of an idiot, or lunatic woman, the
mere proof of the act of conmection will mot warrant the
case being left to the jury. There must be some evidence
that it was withont her consent, ¢. g, that she was incapable
of expressing assent or dissent, or from exercising any judg-
ment upon the matter, from imbecility of mind or defect of
understanding, and if she gave her consent from animgl
instinet or passion, (r) or if from her state and condition he
had reason to think she wag consenting, it would not be a
rape, (s)

A child, under ten years of age, cannot give consent to
any eriminal intercourse, so as to deprive that intercourse of
erimirality, under the 32 & 33 Yic, ¢, 20, s, 51. (#) Anda
persou may be convieted of attempting to have carnal know-
ledge of such child, even though she consents to the acts
dome. (u} But her consent will render the atteinpt no
assault. (7)

In the case of girls from ten to twelve, on a chaige of

{p) Reg. v. Fick, 16 U, C. C. P. ar9.

(g) Beg. v. Fletcher, 5. C. L. J. 143 i Bell, 63; 28 L, J, (M. C.} 85,

(r) Reg. v. Connolly, supra, 317.
- (8) Beg. v. Barvatt, L. R. 2 C. C. E. 81 ; Beg. v. Fletcher, L. R. 1 C,CLR.
39, explained,

(t) Reg. v. Connolly, supra, 320, per Hagarty, J.

(u) Reg. v. Beale, 1. R. 1 C, O IE 1035 L. J. (M. C.) 80,

() Reg. v. OQuckburn, 3 Cox, 543; Rey, v. Connolly, supra, 320, per
Hagarey, J.

L]
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assault, with intent to carnally know, or indecent assault, or
common assault, consent is a defence; but the prisoner may
be indicted for attempting to commit the statutable misde-
meanot, not charging an assault, in which case it seems con-
sent is no defence. The proper course is to indict for attempt
to commit the statutable misdemeanor, for every attempt to
commit & misdemeanor is a misdemeanor, and where the
essence of the offence charged is an assault, the attempt,
though a misdemeanor, is no assault. (w)

By the 32 & 33 Vie, c. 20, . 65, it is unnecessary, with
respect to these offences, to prove the actual ernission of seed,
in order to constitute a carnal knowledge; but the carnal
knowledge shall be deemed complete on proof of eny degree
of penetration only.

In & case of rape, & statement made by the prosecutrix to
her husband and another person, that the defendant ravished
her, is not admissible, so far as it eriminates the prisoner. ()

The 32 & 33 Vic, c. 20, s. 56, provides that whosoever
unlawfully takes, or causes to be taken, any unmarried girl
being under the age of sixteen years, out of the possession
and against the will of her father or mother, or of any other
person having the lawful care or-charge of her, is guilty of a
misdemeanor.

‘The prisoner met a girl in the street going to school and
induced her to go with him to s town some miles distant,
where he seduced her. They returned together, and he left
her where he had met her. The girl then went to her home,
where she lived with her father and mother, having been
absent some hours longer than would have been the case
if she had not met the prisoner. The latter made no inquiry,
and did not know who the girl was, or whether she had a

. father or mother living or not, or that he was taking her
out of her father’s possession; but he had no reason to, and

(w) Reg. v. Connolly, 26 U. 0. Q. B. 323, per Hagarty, J.; see alao
Beg. v, Guthrie, L. R. 1 C. C. B, 2415 30 L. J. (M. C.} 95; Reg. v. Oliver,
Bell, 287; 30 L. J. (M. C.) 12,

{xx} Reg. v. Fick, 16 U. C. C. P. 379.
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did not, believe that she was a girl of the town. It was
held that the prisoner was not guilty of having unlawfully
talcen the girl out of the possession of her father, under the
Imnperial 24 & 25 Vie, ¢. 100, s. 55, which is analogous to our
. own Aet, for it did not appear that, the prisoner knew or had
reason to believe that the girl was under the lawful eare or
charge of her father or mother or any other person, {y)
But this decision seems questionable, for the statute does
not make knowledge an ingredient of the offence, and in a
later case on a similar charge, where it was proved that the
prisoner bona fidé believed, and had reasonable ground for
believing, that the girl was over sixteen though in fact
under that age, it was held that the statute was express,
and that his belief would not affect his criminality. ()

Assault and battery.—An assanlt s an attempt or offer
with force and violence to do a corporal hurt to another,
and a battery, which is the attempt executed, includes an
asspult. (@) An assault is described as g violent kind of
injury offered to & man’s person of a more large extent, than
battery, for it may be committed by offering a blow. (3)

Whether the act shall amount to an assanlt must in every
case be collected from the intention. If g person interfere
n a fight to separate the combatants, this does not amount
to an assault. (¢) So to lay one’s hand gently on another
whom an offieer has 5 warrant to arrest, and to tell the
officer that this iy the man he wants, is no battery. If the
Injury committed were accidental and undesigned, it will
not amount to a battery. (d)

Using insulting and abusive language to a person in his
own office and on the public street, and using the fist in &

() Beg. v. Hibbers, L. R. 1 C. . R. 184; 88 L. J. (M. C.) 61.

(x) Reg. v. Prince, L. R. 2C. (. R. 154 i and see Reg. v, Downes, L. R,
1Q.B. D. 25, o

(e) Reg. v. Shaw, 23 U. C, (. B, 619, per Draper, C. J,

{0) MeCurdy v. Swift, 17 U, C. C. P 138, per 4. Wilson, J.

{c} Bues, Cr. 1025,

) Thid,
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threatening and menacing manner to the face and head of a
person, amounts to an assaunlt. (¢) .

A conductor on a train is not liable for an assault, in
attempting to put a person off the cars who refuses, after
being several times requested, to pay his proper fare; the
conductor, in endeavoring to put the person off, being success-
fully resisted, and the person paying his proper fare on the
couductor summoning others to his aid. () o

Ts discharge a pistol loaded with powder and wadding
at & person within such a distance that he might have been
hit is an assault. (g) :

A municipal corporation is liable for assaults committed
by its servants, such as policemen, when the assaults are
proved, and attempted to be justified by the corporation. (&)

If a warrant of commitment is good on its face, and the
magistrate issuing it had jurisdiction on the case, it is a jus-
tification to a constable executing it, and a person resisting
him is guilty of an assault. (2)

Where A., without any hostile intention, pulled the arm
of B., the superintendent of a fire brigade, the moment the -
latter was engaged in directing the hose of the engine
against a fire, for the purpose of calling his attention to an
observation with the respect to the effect of the water upon
the flames, it was held that this was not such an assault as
would justify B. in giving A. into the custody of a police-
man, (f) There can be no assanlt where the party consents
to the act done. (%)

On an indictraent that the prisoner, in and upon one D.,
a girl above the age of ten years, and under the age of

35£)e) Reg. v, Harmer, 17 U. C. Q. B, 5355 ; Stephens v. Meyers, 4 C. & P.

{f) Reg. v. Fanewf, b L., C, I. 167.

{g) Beg. v. Cronan, 24 U, C. C, P. 106.

{A) Corporation of Montreal v. Doolan, 13 L. C. J. T1; 18 L. C. J. 124.

{i) Reg. v. (' Leary, 3 Pugsley, 264. ) .

(7} Coward v. Baddeley, 5 U, C. L. J. 262 ;4 H. &N, 478 ;28 L. J. (Ex.} -
2680. : )

() Reg. v. Guthrie, L. R, 1 C. C. R, 243; 30 L. J. {M. C.) 96, per Bowll,
. Q. J.; and see Reg. v. Beale, ibid. 12, per Pollock, C. B. ; Rey. v. Connolly,
26 U, C. Q. B. 320, per Hagarty, J. .
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twelve years, mnlawfully did make asgault, and her, the
seid D, did then unlawfully and earnally know and abuse
agamst the form of the statute, ete. The offence of carnally
knowing the girl was disproved, but there was evidence
of an assault of an indecent and very violent character,
which was left to the jury, who found the prisoner guilty
of a conimon assault, and the question was whether they
could properly do so uporl this indictment; it was held that
the prisoner was properly convicted of a common agsauli,
on the ground that the indictment charged two distinct
mizdemeanors, namely, an assault at common law, and the
statutory offence of unlawtully and carnally knowing and
abusing the girl; that there being a distinet charge of an
assault in the indictment, the prisoner might be convicted
of it though the indictment also contained a charge of a
more serious offence, consequently the priséner might be
found guilty of either offence. ()

A charge of assaulting and beating is not a charge of
aggravated assault, and a complaint of the former will not
sustain a conviction of the latter, under 32 & 33 Vic,, ¢ 32,
though when the party is before the magistrate, the charge of
aggravated assault may be made in writing, and followed by
a conviction therefor. (m)

The prisoner was found guilty at the Quarter Sessions, on
an indictment charging that she, on, ete., in and upon one B.,
in the peace of God and of our Lady the Queen then being,
unlawfully did make an assault and him, the said B, did
beat and ill-treat with intent him, the said B., felouiously,
wilfully, and of her malice aforethought, to kill and murder,
and other wrongs to the said B, then did, to the great dantage
of the said B., against the form of the statute in such case
made and provided, and against the peace, ete. A count was
added for common assault. The evidence showed an attempt
to murder, but it was moved, in arrest of judgment, that the

(1) Beg. v, Guthrie, L, R. 1 C. C. R. 241,
{m) Re McKinnon, 2U. C. L. J. N, &, 324,
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sessions had no jurisdiction, for that it was a capital crime
within the Con. Stats. Can., ¢. 91, s. 5. The court held that
the indictment did not charge a capital offence under that
section, nor an offence against any statute, but charged in
each count an offence at common law, rejecting from the first
count the words “contrary to the statute” as surplusage, and
any other words which were insufficient to sustain a prose-
cution for felony under any statuts, and that the convietion

might be sustained as for an assault at common law. (n) -~

The 32 & 33 Vig, ¢, 29,5 51, provides that on the trial of
any person for any felony whatever, where the crime charged
includes an asseult against the person, the jury may acquit
- of the felony and find a verdict of guilty of assault against
the person indicted, if the evidence warrants such finding.
It is quite clear that this section only authorizes a verdict of
guilty of assault, when it is included in, and forms parcel ofs
the felony charged in the indictment. The words © crime
charged ” mean the crime charged as felony in the indictment,
for the enactment only takes effect upon an acquittal, and
the assanlt, to fall within the Aet, must be an integral part of
the felony charged. (6) Therefore, where on an indictment
for murder the jury found the prisoner gailty of an assault
only, and that such assault did not conduce to the death of
the deceased, it was held that the prisoner under such find-
ing could not be convicted of the assault. ( FJ]

And where the prisoners were indicted for murder, and the
medical testimony showed burning to be the direct and only
cause of the death, but there was no evidence to connect any
of the prisoners with the burning, it was held that the prisoners
could not be convicted of an assault, for, although an assault
was proved, there was no evidence to show that it conduced
to the death. (g)

{w) Reg. v. MeEvoy, 20 U, C. Q, B. 344,

{0) Reg. v. Dingman, 22 U. C. Q. B. 283 ; Reg. v, Bird, 2 Den. C. C. 94.

(p) Eeg. v. Cregan, 1 Hannay, 36; and see Reg. v. Ryan, ibid, 119, per
Ritchie, C. J.

(%? Keg. v. Ganes, 22 U. C. C, P, 185; following Reg. v. Bird, 2 Den.
C. C. 84 Rey. v. Dingman, 22 U, C. Q. B, 283,
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It was held, under the Con. Stats. Can, ¢. 99, s, 66, that
there could be no convietion for an assault, unless the indict-
ment charged an assault in terms, or a felony necessarily
implying an assault ; () and it has been doubted how far the
section under consideration, by providing that there may be
4 conviction for assault, “ although an assanlt be not charged
in terms,” alters the law in this respect,

It would seem that in the cases of rape, robbery, stabbing
and the like, being all crimes which necessarily include an
-assanlt, a prisoner, if acquitted of the felony, can clearly be
convieted of an assault, under this sect®r, if the assault was

_included in and conduced to the felony ; and as the charge
of either of these offences necessarily includes a charge of
assault, he conld be so convicted even before the recent Act,
without any charge of assault in terms. And one would
naturally be led to think that on indictments for murder and
manslaughter, though the bare charge of these offences does
not show an assault, the prisoner might be convicted of an
assault under the Act though not charged in terms, if the
evidence showed an assenlt committed, in atbtempting to com-
mit the felony charged, or as parcel thereof But it has
been held in several cases that on an indictment for murder
in the statutory form, not charging an assault, the prisoner
cannot be convicted of an assault ; (s) so that if the principle
of theqe decisions be adopted, the section has practically no
operation, :

A case cannot be brought within this Act, by averring an
assaull in the indictment which is not included in, and parcel
of, the felony charged. There can be no conviction-of an
assault, unconnected with the felony charged. The Act only
dispenses with an express allegation of an assauli, where the
felony is of such a nature, that the mere charge of it is also
& charge of an assault. ()

{r) Reg. v. Dingman, supra,

(8) Reg. v. Smith, 3¢ U, C. Q. B. 552; Reg. v. Mulkollond, 4 Pagaley &
B. 512, : .

{£) Bee Reg. v. Dingman, 22 U. C. Q, B. 283 ; Reg. v, Bird, 2 Den. . C.
94 ; Reg. v. Lackey, | Pugsley & B, 194, .



220 THE CRIMINAL LAW OF CANADA.

Shooting with intent to murder involves an assault. (1)
An indietment charging the prisoner with having maliciously
assaulted J. M. and cut him with a kaife, with intent to do
him grievous bodily harm, concluding contra formam statuii,
was held bad, for the means used were not set out with such
particularity, as necessarily to manifest the design, which
constituted the felony, and there was no allegation following
the words of the Act; and it was also held that the convic-
tion could not stand for an assault, as the Act does not
operate to supply defects in indictments. (v)

Upon an indictmefft containing counts forsassaulting and
maliciously inflicting grievous bodily harm, and & count for
a common assault, after evidence of grievous injuries inflicted
by the prisoner, the judge told the jury that there was evi-
dence to go to them of grievous bodily harm, and that the
question of whether the prisoner intended to inflict grievous
bodily harm consequently did not arise. The j ury found the
prisoner guilty of an .aggravated assault, without premedita-
tion, under the influence of passion ; and it was held that the
assault was intentional in the understanding of the law ; that
upon the facts, the jury were justified in finding the defend-
ant guilty of an assault with grievous bodily harm, and that
the prisoner was properly convicted of that offence, (207

An indictment charging a prisoner with shooting at A. B.,
with intent to do him grievous bodily harm, is well sup-
ported by evidence, showing that he fired a loaded pistol
indiscriminately into a group, intending to do grievous
bodily harm, and that he hit A. B, () :

In construing the latter part of the 32 & 33 Vie, ¢ 20,

'8 19, we should read the seetion as though the term “mali-
cious” had been introduced. Tt is an essential element ina
conviction, under this section, that the act which eaused

{tt) Reg. v. Reno and Anderson, 4 T. C. P. R, 296, per Draper, C. J.
(v) Beg. v. Magee, 2 Allen, 14.

() Reg. v. Sparrow, 8 U. C. L. J. 55 ; Bell, 208; 30 L. J. (M.C.) 43.
{x) Reg. v. Fretwell, 33 L. J, (M. C.) 128 ; L. & C. 443,

{y) Heg. v. Ward, L. R. 1 C. C. R, 358,

r
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the unlawful wounding should have been dons malicicusly
as well as unlawfully. (y)

Thus the prosecutor and the prisoner were out at night,
in separate punts on a creek, in pursuit of wild fowl. The
prisoner, who was jealous of any one going there to.shoot,
«<nd had threstened to fire at birds, notwithstanding other
persons might be between him and them, discharged his
gun from & distance of twenty-five yards towards the punt,
in which the prosecutor lay peddling. At that moment the
prosecutor’s punt slewed round, and the prosecutor was
struck by some of the shot and seriously wounded, where-
upon the prisoner rendered him help, assuring him that the

injury was an accidental result of the slewing round of the
punt. The night was light, and the boat visible fifty yards
off.  No birds werein view. The two men had always been
‘on good terms, and the gun was fired, apparently, with the
intention of frightening the prosecutor -away rather than
that of hurting him. The prisoner was indicted for the
felony of wounding, with intent to do grievous bodily harm,
but was found guilty of the misdemeanor of unlawiully
wounding, within the above section ; and it was held that
there was proof of malice which Jjustified the eonviction of
the prisoner. (z) :

The Con. Stats. Can., c. 91,s. 37, applied only to common
assaults. (a)

No words of provocation whatever ean amount to an
assault. (b)) To constitute such an assault as will Jjustify
moderate and reasonable violence in self-defence, there
must be an attempt or offer with force and violence todoa
corporal hurt to another, as by striking him with or without
& Weapon, or presenting a gun at him, at such a distance
bo which the gun will carry, or pointing & pitchfork at him,
standing within reach of it, or by holding up one’s fist at

(2} Beg. v. Ward L. R, 1 C. C. R. 356.
{a) Be MeKinnon, 2U. C. L. J. N. 8. 328, per 4. Wilon, J.
(B) The Poronto 8. V., 4. RB. 170.
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him, or by drawing a sword, and waving it in a menacing
manner, (¢) '

Where therefore some thirty persons, armed and riotously
assembled in front of the plaintiff’s house, and apparently
in the.act of breaking into it, threatened to break into it,
and assault, tar, feather and ride the plaintiff on a rail, it"
was held that though the plaintiff believed they were going
to breuk into his house for this purpose, yet he could not
Jjustify shooting at them with a pistol, without warning
them to desist and depart, but such request to depart would
not have been necessary, perhaps, if the aggressors had
heen actually advancing upon the plaintiff in the attitude
of assaulting him, and still less if any of them had actually
struck him. (d)

The law is properly careful fo exact that people shall
net on the mere apprehension of violenee, which is not im-
mediately threatened, resort to desperate means of defence
and shed blood without necessity, though there may he
considerable provocation and some show of violence, and,
generally speaking, it must be left to the jury to ascertain
as a question of fact whether the means of resistanee
adopted were justified by the nature of the attack. (e) If
more force and violence be used than necessary to expel a
party from a house, after he has been vrequested, and re-
fused to leave, it cannot he justified. (/) Although a party
may lawfully take hold of one who declines to leave his
house and put him out, yet he has no right to beat him
cruelly, not in order to make him go out, hut to punish
him for not having done so. (g)

But there is a manifest distinction between endeavori ing
to turn a person out of a house into which he has entelui
quletly, and remstmg a fomlb]e attempt to enter; in the

{e) Tke Tarouto &, V A, K, 1789,

(?) Spires v. Burrick, 14 U. C. Q. B, 424, per Robinson, C. J.

{e) fbid. 424, per Robinson, C. J.

{ S Bee Hass v. O Grady, 17 U, C. C. P. 233,

(g) Thid. 236, per J. Wilson, J.; Davie v, Lennon, 8 U, (. Q. B. 59%.
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former case a request to depart is necessary, in the latter
not. () L

Upon an indietment for agsaulting a bailiff of 4 county
court, in the "execution of his duty, the production of a
county court warrant for the apprehension of the prisoner
is sufficient justification of the act of the bailiff, in appre-
hending the prisoner, witheut proof of the previous pro-
eeedings authorizing the warrant. (%)

Moderate correction of a servant or scholar, by his master,
is not an assault. But a master has not by law a right to
use force in the correction of any servant, but an appren-
tice. The moderate correction of g servant, who is an
. infant, may be justified, but the beating of a servant of full

age cannot, and will form a sufficient cause or excuse for
departure, or for discharge from service by a master, on
complaint. Wounding, kicking and tearing & person's
clothes do not fall within the scope of moderate correc-
tion. (7) School-masters have a right of moderate chas.
tisement against disobedient and refractory seholars; but
it is a right which can only be exercised when necessary
for the maintenance of school diseipline and thé interests of
education, and to a degree proportioned to the nature of
the offence committed. Any chastisement exceeding this
limit, and springing from motives of caprice, anger or bad
temper, constitutes an offence punishable like ordinary
_ delicts. (&)

On an indictment charging an aggravated assault, or an
offence of a higher nature than an assault, but nevertheless.
including it, the prisoner may be found guilty of a common
assault, for it is not necessary that matter of aggravation
stated in the indietment should be pProved, and, if not proved,
the prisoner may be found guilty of the offence without
the circumnstances of aggravation, (/) Thus & person, in-

(k) Reg. v. (" Neill, 3 Pugsley & B, 49.
{i} Reg. v. Dawis, 81U, C.L'J. 140; L, & C. 64; 30 L. J, {M. C.) 159.
(J) Mitehell v. Defries, 2 U, C. Q. B, 430, per MeLean, J. :

{73} Briggon v. Lafontaine, 8 1. C. J. 173,

() Beg. v. Paylor, L. R, 1 C. (. R. 194; 38 L. J. (M. C.} 106.
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dicted for inflicting grievous bodily harm and actual bodily
harm, may be convicted of a common assault ; (m) and a
charge of assault and beating would be sustained by proof
of an aggravated assault, as the aggravation is merely
matter of evidence. (n)

This offence is a misdemeanor (o) and is so punishable.
The punishment usually inflicted is fins, imprisonment and
sureties to keep the peace. (p) The Court of Quarter Sessions
has a general power to fine and imprison in ease of assault. @

A charge of assaulting a bailiff in the execution of his
duty, being & misdemeanor, is triable at the sessions. (7)

An assault may, in certain cases, amount to a capital felony,
when, it is apprehended, it could not be tried at the sessions.
An assault may be accompunied by violence from which
death ensues, and then the offence would be either murder or
manslaughter. Or an assuult may be accompanied with a
violation of the person of a woman against her will, in which
case it would be a rape, or though the purpose was not ef-
fected, the circumstances might be such as to Ieave no doubt
of an assault with intent to commit a rape, therefore an assault
may amount to & capital felony, or a felony, or a misdemeanor,
according to the circumstances with which it is accom-
panied. (s) ’

Kidnapping—This offence is regulated by the 32 & 33
Vic., c. 20, 5. 69, The intent referred to in that section refers
to the seizure and confinement in Canada, as well as to kid-
napping, and an indictment therefore charging such seizure
and confinement, without averring any intent, is defective. (3]

{m} Reg. v, Giiver, 8 U. C. L, J, 55; Bell, 287 ; 30 L. J. M. C.)1z,
1 L 0 :

Reg. v. Yendon, Y., & C. 81; 3t L. J. (M, C.) 70,
(n) Be McKinnon, 2 U, C. L. J. N. 8. 329, per 4. Wilson, J.
{0} Bee Reg. v. Taylor, L.R. 1 C. C. R. 154,
{p) Ovens v. Taylor, 19 U. (. C. P. 52, per Hagurty, J.; Reg. v. O Leary,

3 Pugsley, 284,
(g) Ovens v. Taylur, supra, 49.
() Reg, v. Caisse, 8 L. C. J. 281,
(5} McCurdy v. Swift, 17 U. C. C. P, 139, per 4. Wilson, J.
{t) Cormwail v. Reg. U. C. Q, B. 108.



OFFENCES AGAINST PROPERTY. 225

CHAPTER vV,
OFFENCES AGAINST PROPERTY.

Burglary—Burglary has been defined to be a breaking
and entering the mansion house of another in the night, with
intent to commit some felony within the same, whether such
felonious intent be executed or not. (@)

Both & breaking and entering are necessary to complete
the offence, and every entrance into the house, in the nature
of a mere trespass, is not sufficient. Thus if a man enter a
hiouse by & door or window which he finds open, or through
a hole which was made there before, and steal goods, or draw
goods out of the house through such door, window, or hole,
he will not be guilty of burglery.(3) There must either be
an actual breaking of some part of the house, in effecting
. which more or less actual force is employed, or a breaking
by construction of Iaw, where an entrance is obtained by
threats, fraud, or conspiracy. (c)

An actugl breaking of the house may be by making a hole
in the wall; hy forcing open the door ; hy putting back,
picking or opening the lock with false key; by breaking:
the window ; by taking & pane of glass out of the window,
either by taking out the nails or gther fastening, or by draw-
ing or bending them back, or by putting back the leaf of g
window with an instrument, and even the drawing or lifting
of a latch. (d)

Where the door is not otherwise fastened, the turning of the
key where the door is locked on the inside, or the unloosing

{@) Russ, Cr, 1,

(¥) Ibid. 2,

(2] Fbict,

{2) 2 Russ. Cr. 2.3; Bex v, Owen, 1 Lewin, 35, per Bayley, J, ; Rex v.
Lawrence, 4 C. & P, 231 3 Bex v, Jordan, 7 C. & P. 432,

[0
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- any other fastening which the owner has provided, will
amount to a breaking. (e)

If a man enters by a door or window which he finds open,
or through & hole which was made there before, it is not
burglary. () .

Where an entry was effected by taking out the glass from a
door it was holden to bs burglary; (g) and where the defend-
ant puiled down the sash of &« window which had ne fasten-
ing, and was only kept in its place by the pulley-weight, it
was holden to be burglary, although there was an outer
shutter which was not putf to. () 8o, where he raised a sash
window which was shut down close but not fastened, though
it had a hasp which might have been fastened. (3) And
where a window opening upon hinges and fastened with
wedges, but so that, by pushing against it, it could be opened,
was opened, it was holden to he burglary. (j) So, where a
party thrust his arm through the broken pane of a window,
and in doing so broke some more of the pane, and thus got at
and removed the fastening of the window and opened i, it
was holden to be a sufficlent breaking. (#) Lifting up the
flap of a cellar usually kept down by its own weight is a suffi-
cient breaking for the purpose of burglary. (I) If a window
be partly open, but not suificiently to admit a persun, the
raising of it so as to admit a person is not a breaking of the
house. {m)}

It is burglary if a man obtain entrance to a house by means

_ of the chimney, for, though open, it is as much closed as the
nature of the structure will admit. () But an entry through
a hole in the roof is not burglary, for a chimney is a necessary

{e) 2 Rusa. Cr. 3.

(f) Ibid. 2; and see Rex v. Lewis, 2 C. & P. 628 ; Rep. v. Spriggs, 1
M. & Rob. 357.

{§) Reg. v. Smith, R, & R, 417,

(R} Reg. v. Haines, R. & R. 451,

{3) Reg. v. Hyamy, 7 C. & P. 441.

{§) Reg. v. Hall, R. & R, 355,

(i) Key. v. Robinson, 1 Mood. C. C. 377.

{8} Reg. v. Russell, 1 Mood. C. C. 377.

{m) Reg. v. 8mith, 1 Mood. C, C. 178; Arch. Cr, Pldg. 497.

{n) 2 Russ, Or. 4; Rex v. Brice, R. & R. 450.
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opening and requires protection, whereas if a man choose to
have a hole in the wall or roof of his house, instead of a
. fastened window, he must take the consequences. (o)

Ag to breaking by fraud, where an act is done in fraudem
legis the law gives no benefit to the party, so that if thieves
obtain entrance under pretence of business, as to arrest g
suspected person or the like, if the other ingredients are also
in the offence, it will amount to burglary. ()

It is also burglary if the entrance is obtained by conspiracy,
as if A., the servant of B,, conspire with C. to let him in to
rob B, and accordingly A. in the night-time opens the door
and lets him in, it is burglary in both. ®

But if a servant, pretending to agree with g robber, open
the door and let him in for the purpose of detecting and ap-
prehending him, this is no burglary, for the door is lawfully
open. ()

There may also he a breaking inlaw where, in consequence
of violence commenced or threatened, the owner, either from
apprehension of the violence, or with & view to repel it, opens
the door through which the thief enters, (s) With respect to
the entry, any, even the least entry, either with the whole or
any part of the body, hand or foot, or with any instrnment
or weapon introduced for the purpose of committing a felony,
will be sufficient, (z)

The 32 & 33 Vie, c. 21, s. 53, renders it 4 felony to enter
any dwelling-house in the night, with intent to commit any.
felony therein, and thus dispenses ‘with proof of a breakine
under this clause. Sec. 50 provides that whosoever enters the
dwelling-house of another, with intent fo commit any felony
therein, or being in such dwelling-house commits any felony
therein, and in either case breaks out of the said dwelling-
house in the night, is guilty of burglary.

(0} Rex: v, Sprigys, 1 M, & Rab, 357,

(p) 2 Russ. Cr. 9,

{q) Ibid, 10,

{r} Beg. v. Johnson, C. & Mar, 218,

(8} 2 Ruszs. Cr, 8.

(t) Jbid, 11 ; vee Reg. v, Davig, R, & R, 499 ; Rey. v, Boiley, R, & R, 34).
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Fvery house for the dwelling and habitation of man is
taken to be a dwelling-house in which burglary may be cow-
mitted ; () and this dwelling-house formerly included the
outhouses, stch as warehouses, barns, stables, cow-houses,
or dairy-houses, though not under the same roof or joining
contiguons to the dwelling-house, provided they were parcel
thereof. But now the 32 & 33 Vie, c 21, & 52, enacts that
such houses shall not be considered part of the dwelling-
house for the purpose of burglary, unless there be a com-
munjsation between such building and dwelling-house, either
immediate or by means of & covered and enclosed passage
leading from one to the other. () '

Unless the owner has teken possession of the house by
inhabiting it personally or by some one of his family, it will
ot have become his dwelling-house as applied to the offence
of burglary. (w) But the occasional or temporary absence
of the owner will not prevent it from being his dwelliug-
house. (x} However, in these cases there must be an inten-
tion, on the part of the owner, to return to his house, animus
pevertendi. (¥) .

As to the time of committing the offence, it is settled that
in the daytime there can be no burglary. (z) If a house i3
entered in the daytime it is house-breaking and not burglary.
By the 32 & 33 Vie, ‘e, 21, 8. 1, it is enacted that so far
as regards the offence of burglary the night shall be con-

. sidered to commence at nine o’clock in the evening of each
day, and end at six o'clock in the morning of the next sue-
ceeding day.

The breaking and entering need not be both in the same
night, provided the breaking be with the intent to enfer,

() 2 Russ. Cr. 15, )

(v) See Reg. v. Burrowes, 1 Mood. C. C. 974 Reg. v, Higys, 2 C. & K,
229 1 Rey, v. Jenkins, R. & R. 224,
. {w) 2 Russ, Cr. 2L

() Idid. 23.

{y) Ioid. 4 Bla. Com. 225.

{z) 4 Bla. Com, 224,
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and the entry with the intent to commit a felony. () But
the breaking and entry must both be committed in the niglt-
. time. If the breaking be in the day and the entry in the
night, or the breaking in the night and the entering in the
day, it is no burglary. (3)

As to the intent, the offence must be with intent to coin-
mit some felony within the house, whether such felonious
intent be executed or not ; (¢) and when the breaking is a
breaking out of the dwelling-house in the night there must
have heen a previous entry with intent o commit a felony,
or an actual committing of & felony in such dwelling-house. ()

If the entry were only for the purpose of committing a
trespass, the offence will not be burglary. Butif a felony
- be committed, the act will be prima facie pregnant evidence
of an iatent to commitit, (¢} And it is a general rule that
a man who commits one sort of felony, in attempting to
commit ancther, cannot excuse himself on the ground that he
did not intend the commission of that particular offence, ()
But it makes no difference whether the offence intended
were felony at common law, or only created so by statute,
on the ground that, when a statute makes an offence felouy,
1% incidently gives it all the properties of felony at common
law. (g)

The offence of house-breaking is very nearly allied to that
of burglary, the principal distinctions besween themn beiug
that the latter’is committed by night, the former by day ;
and by the express language of the statute, the breaking and’
entering, in case of the former, must be accompanied with
some larceny, and an inteant to commit a felnny is not suth-
cient,

{a) Beg, v, Smith, R. & R. 417 ; soe Reg. v. Jordan, 7 C. & P. 432 ; Arch.
Cr, Pidg. 490.

{6) Reg. v. Smith, supra.

(¢} Ante p. 225,

{d) dniep. 227,

(e) See Rey. v. Lorost, Kel, 30,

()2 Russ. Cr. 41,

{g) Thid, 43.



230 THE CRIMINAL LAW OF CANADA,

A man cannot be indicted for a burglary in his own house.
Therefore, if the owner of a house break and enter the room
of his lodger, and steal his goods, he can only be convicted of .
larceny. (&}

The 32 & 33 Vic, ¢. 21, 5. 54, makes it felony to break
and enter any building, and commit any felony therein, such
building being within the curtilage of a dwelling-house, and
occupied therewith, though such building is not part thereof,
aceording to the law of burglary. It is also felony for any
one, being in any such building, to commit any felony therein,
and break out of the same. Sec. 56 makes it felony to break
and enter any dwelling-houss, church, chapel, meeting-house,
or other place of divine worship, or any building within the
curtilage, school-house, shop, warehouse or counting-house,
with intent to commit any felony therein ; and see, 57 pro-
vides that whosoever is indicted for any burglary, where the
breaking and entering are proved at the trial to have been
made in the daytime, and no breaking out appears to have
been made in the night-time, or where it is left doubtful
whether such bresking and entering, or breaking ou, took
placg in the day or night-time, shall be acquitted of the
burglary, but may be convicted of the offence specified in
the next preceding section. By sec. 58, it shall not be avail-
able, by way of defence, for a person charged with the offence
specified in the next preceding section but oné, to show that
the breaking and entering were such as to amount in law to
burglary, provided that the offender shall not be afterwards
prosecated for burglary upon the same facts; but it shall be
-open to the court, before whom the frial for such offence takes
place, upon the application of the person conducting the
prosecution, to allow an acquittal, on the ground that the
offence, as proved, amounts to burglary ; and it an acquittal
takes place on such ground, and is so returned by the jury
in delivering their verdict, the same shall be recorded, to-

(k) Arch, Cr. Pldg. 496.
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gether with the verdict, and such acquittal shall not then
avail as a bar or defence upon an indictment for such burglary.
+ Robbery —This offence consists in the felonions taking of
money or goods, of any value, from the person of another,
or in his presence, against his will, by violence, or putting
him in fear of purpose to steal the same. (2}

Robbery is, in effect, larceny, aggravated by ecircam-
stances of force, violence, or putting in fear; and a party
indicted for robbery may be convieted of larceny, as the
Jatter. erime is included in the former. (/) Foree is a neces-
sary ingredient in robbery, but not in larceny. (k)

Merely snatching property from a person unawares, and
running away with it, will not be robbery, (I} because fear
eannot, in fact, be presumed in such a case. The rule ap-
pears to be well established that no such sudden taking or
snatching is sufficient to constitute robbery, unless some
injury be done to the person, or there be a previous struggle
for the possession of the property, or some force used to
obtain it. (m)

The fear must precede the taking, for if a man privately
steal money from the person of another, and afterwards
keep it, by putting him in fear, this is no robbery, for the
fear is subsequent to the taking. (n)

The goods must be of some vahte to the party robbed ;
and therefore, where the defendant compelled the prose-
eutor, by threats, to sign a promissory note for a sum of
money, it ‘was holden by the judges not to be robbery,
because the note was of no value to the prosecutor, who
had not even a property in or possession of the paper on
which it was written. (o) Under such circumstances, how-
ever, the defendant might now be indicted for the felony
described in the 32 & 33 Vic, c. 21, s 47,

(i) Ke Burley, 1 U, C. L, J. N. 8. 80, per J. Wilaon, J.

{i’) f(?eg' v. Mefrath, L. R. 1 (. C. R. 210-11, per Blackburn, J.
) Lhid.

(§) Beg. v. Baker, 1 Leach, 280 ; Heg, v. Walls, 2C, & K. 214,

(m} Arch, Cr. Pldg. 413-14.

(%) Ihid. 416.

(0) T%id.; Reg. v. Smith, 2 Den. 449 ; 21 L. J. (M. C.) 111.
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The goods must be taken either from the person of the
prosecuator, or in his presence, () and against his will. If
the party robbed consent to the robbery, the offence will
not be made out; but it is sufficient to prove that the
goods were either taken from him by forece and violence, or
delivered up by him to the defendant, under the impression
of that degree of fear and apprehension which is necessary
to constitute robbery. (g)

The goods must appear to have been taken animo furands,
as in other cases of larceny ; and if a person, under a bona
Jidé impression that the property is his own, obtain it by
menace, that is a trespass, but not robbery. (7)

An actual taking, either by force, or upon delivery, is
necessary—that is, it must appear that the robber actually
got possession of the goods. The goods must also be car-
ried away, as in other cases of larceny; but if the property
be once taken, the offence will not be purged by the robbers
delivering it back o the owner. (s)

Upon an indictment for robbery, or for an asssult w_1th
intent to rob, in different counts, it has been held that the
prosecutor ought to elect upon which count he would pro-
ceed. (£} DBut now, on the trial of an indietment for rob-
bery, the jury may conviet of an assault with intent to
rob, (&) so that the necessity of several counts in such case
is obviated. (v)

The proviso in s. 17 of the 32 & 33 Vie, ¢. 21, was in-
tended to meet a difficulty which arose in Reg. v. Skeen. (w)

Larceny—Theft is wrongfully obtaining possession of
any movable thing which is the property of some other
person, and of some value, with the fraudulent intent
entirely to deprive him of such thing, and have or dea.l

(p) See Reg. v. Francis, 2 Str. 1015 ; Reg. v. Hamilton, 8 C. & P. 45.
(g} Arch, Cr. Pldg, 416-17,

{r) Ibid. ; Reg. v. Hail, 3 C. & P. 409.

{#) Areh. Cr. Pid. 417

(¢} Heg. v, Gough, 1 M. & Rab. 71,

{4) 32 & 93 Vic., o, 21, 5. 40,

() Arch. Cr. Pldg. 70.

{1} Bell, 97; 28 L., J. (M. C.) 91
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with it as the property of some person other than the.
owner. (z) Larceny has been also defined as the wrongful
or fraudulent taking, and carrying away, by any person, of
the mere personal goods of another, with a felonious intent
to convert them to his (the taker’s) own use, and make them
his own property, without the consent of the owner. )

The goods taken must, in the absence of any express
statutory enactment, be personal goods, for none other can
be the subject of larceny at common law. (z) Bonds, bills,
ebe., being mere choses in action, are not the subject of lar-
ceny at common law, for they are of no intrinsic value. («)
But the 32 & 33 Vic, c. 21, s 15, and following sections,
now render the stealing, destroying, cancelling, obliterat-
ing, or concealing of any valuable security, or of any deed
relating to land, or any record of any court of justice, or
other legal documents, felony,

The police court of Toronto is a court of justice within
the meaning of these sections, (5)

The indictment under these sections must partieularize
the kind of valuable security stolen. (¢)

When a note, which had been by mistake made out in
favor of the defendant, and on discovery of the error
returned by him unstamped and unendorsed, and after-
wards stolen by him, and by him stamped and endotsed, it
was held not a valuable security. (d)

A party cannot commit larceny of a bond made by
another person to himself, and, especially, he could not be
guilty of larceny in stealing a bond from the obligor
because a bond in the hands of the obligor could be of no
value to him, as a bond, under any possible citcumstances;

(%) Crv Law Comrs, 3rd Rep.

(y) Reg. v. MeGrath, 1. R. 1 C, C, R. 209, per Kelly, C. B.; 39 L. J.
M. Co7.

{#} Arch. Cr. Pldg, 318.

{a) Ibid. 317,

(B) Rey. v. Mason, 22 U. C. C. P. 246.

(c} Reg. v. Lowrée, L R. 1 C. C. R. 61; 36 L. J. (M. C.) 24.

id) Seott v. Reg., 28. R, (. 349,
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and when the 2 Geo. I, c. 25, was in force, no other than
a bond for the payment of money could be the subject of
larceny. () :

Certificates treated and dealt with on the London Stock
Exchange, as scrip of a foreign railway, are “valuable
security ” within the 7 & 8 Geo. IV, ¢ 29, s 5, and the
subjeet of larceny. (f)

On an indictment for stealing a piece of paper, the de-
fendant could not be convicted of stealing an agreement,
though unstamped, for building certain cottages, the work
under which agreement was actually in progress. (g)

Larceny cannot be committed of things which are not the
subject of property. () DBut partridges hatched and reared
by a common hen, while they remain with her, and from
their ingbility to escape, are practically under the dominion
and in the power of the owner of the hen, may be the subject
of larceny, though the hen is not confind in 4 coop, or other-
wise, but allowed to wander with her brood about the premises
“of her owner. ()

Dogs not being the subject of larceny at common law, are
not chattels within 7 & 8 Geo. IV, ¢. 29, s. 53, ()

There is no absolute property in animals fere nafure, but
only a special or qualified right of property—a right rations
soli to take and kill them ; and when killed upon the soil,
they become the absclute property of the owner of the soil.

When the thing is not, in its original state, the subject
of larceny, it is necessary that the met of taking should not
be one ¢ontinuous act with the act of geverance, or other act,
by which the thing becomes the subject of larceny. (%)

{e) Caverley v. Caverley, 3 U, C. Q. B. O. 5, 341, per Robinson, . dJ,

(/) Reg. v. Smith, 27U, ¢, L. J. 59 ; Dears. C. L. 561. . )

(g) Reg. v. Waits, Dears. 326 ; 23 L. J. (M. C.) 56 ; see now 32 & 33 Vie.
e, 21, 8 14,

(&) Arch. Cr. Pldg. 318.

{i) Reg. v. Shickle, L. B. 1 C.C.R. 158; 38 L.J. (M.C,) 21; Reg. v. Cory,
10 Cox, 23, followed.

(j) Beg. v. Robinson, 5 U, C. L. J. 143 ; Bell, 34; 28 L. J, (M.C,) 58.

(i} Reg. v. Townley, L. R. 1 C. C. R. 317, per Bowill, C. T,
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Thus where poachers, of whom the prisoner was one,
wrongfully killed a number of rabbits upon land belonging
to the Crown, and placed the rabbits in a ditch upon the
same land, some of the rabbits in bags and some strapped
together ; having no intention of abandoning the wrongful
possession of the rabbits which they had acquired by taking
them, but placing them in the ditch as a place of deposit till
they eould eonveniently remove them, which they did about
three hours afterwards; it was held that the taking of the
rabbits and the removal of them was one continuous act, and
that the removal was therefore not larcemy. (7)

But if the goods vest in the owner, in the interval between
the severance and the removal, it is lareeny. (m) Potatoes
severed from the soil, or dug and in pits, are clearly the
subject of larceny. () )

The distinction between grand and petty larceny has been
abolished, and now all larcenies, whatever be the value of
the property stolen, shall be deemed to be of the same natures
and shall be subject to the same incidents in all respects as
grand larceny was bufore the distinetion between grand and
petly larceny was abolished. (o) '

There must be an actual or constructive taking of the
~goods, on the ground that larceny includes a trespass. (p)
There must also be a carrying away ; but, as the felony lies
in -the very first act of removing the property, the least
removing of the thing taken from the place where it was
before, with intent to steal it, is a sufficient asportation. (g)

There must also be an animus furands : 1. e., a felonious.
intent to take the property of another against his will. The
essence of the offence is knowingly taking the goods of another
against his will. (r) If the goods were taken with the consent

1) Reg. v. Townley, L. B. 1C, C, R. 314,

{m) Ibid. 318, per Bramweii, B,

{ny Hunter v. Hunter, 25 U, C. Q. B. 146, per Hagarty, J.

{0} 32 & 33 Vic.,, c. 21, 5. 2.

{p} 2 Rusa, Cr. 152,

() Ibid.; see also Bey, v. Pownley, L. R.1 C. (. R. 819, per Black
J.

() Reg. v. MoGrath, L. R. 1 C. C. R. 210-11, per Blackburn, J.; so0 Reg.
v. Prince, L. R. 1 C. C. R. 150 ;38 L. J. (M. () 8.
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of the owner then the property would pass, and according to
a distinction to be afterwards pointed out, it would not bhe
larceny. If not taken felonmusly, the taking would amonnt
only to a bare trespass.

Thus, where the prisoner’s goods were seized under war-
rants of execution of a county court, and were in possession
of a bailiff, and the prisoner, with intent to deprive the
bailiff, as he supposed, of his authority, and so defeat the
execution, forcibly took the warrants from him, without
any intent otherwise to make use of them, it was held
that the prisoner was not guilty of larceny.(s) Bub in
such case the prisoner might be guilty of taking the war-
rants for a fraudulent purpose, within the meaning of the
32 & 33 Vie, ¢. 21, s 18, by which the stealing of any
records is.made felony. (2)

Returning the goods may be evidence to negatwe the
animus furandi at the time of taking them, but it is no
evidence that the prisoner intended to return them when
taken. (u)

As to larceny of lost property, the general rule seems to
be that if a man find goods that have been actually lost, or
are reasonably supposed by him to have been lost, and ap-
propriates them, with intent to take the entire dominion
over them, really believing, when he takes them, that the
owner cannot be found, it is not larceny ; but if he takes
them with the like intent, though lost, or reasonably sup-
posed to be lost, but reasonably believing that the owner
can be found, it is larceny. (v) It is necessary that the
prisoner, at the time of finding, should believe that the
owner can he ascertained, and without this, an intention to
approprmte, at the time of the ﬁndlng, will not make the

{8) Reg v, Baiey, L. R, 1 C. O. R, 347,

(& I

{1} Reg V. C’ummmys 4 1. C. L. J. 189, per Spragge, V. C.; Hep. v,
Trebilcock, 4 U, C. L. J. 168 ; Dears. & B. 453; 27 L. J. (M, C.) 103.

(v) Reg. v. Thurborn, lDen 388; 2C. & K. 831 18 L. J (M. C.) 140;
affirmed in Reg. v. Glyde, L. R. 16 C. R. 139; 37’L. J. {M. C.} 107,
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prisoner guilty of larceny, though he ascertained the name
of the owner before converting to his own use 1)

In these cases the first consideration is the prisoner’s
ground for believing that the goods were abandoned. (z)

There is a distinction between property which is lost or
abandoned, and that -which is only mislaid. If property
is abandoned, any one may acquire a right against the
.owner, (y) and, as above explained, a person may, in certain
cases, sequire a lawful title to lost property, and cannot,
therefore, be found guilty of larceny. But if propefty is

“only mislaid or left in some place of deposit or security, a
person fraudulently appropriating it is guilty of larceny,

Thus where a purchaser at the prisoner's stall left his purse
In it, and & stranger pointed cut the purse to the prisoner,
supposing it to be hers, and reproved her for carelessness,
when she put it in her pocket, and afterwards concealed
15, and on the return of the owner denied all knowledge
of it. Upeon an indictment for larceny, the jury found that
the prisoner fook up the purse, knowing that it was not hex
own, intending at the same time to appropriate it t> her
ownt use, but that when she took it she did not know who
was the owner. She was held properly convicted, and that
the purse so left was not lost property. (2)

Next, the prisoner must, at the time of tinding, have the
-means of ascertaining who the owner is, or reasonably believe
thet he can be found.

Upon an indictment for stealing a note, it was found by
the jury that the note was lost by the prosecutor and found
by the prisoner. There was no evidence that the note had
any name or other mark upon it indicating to whom it
belonged, nor was there evidence of any other circumstances
which would disclose to the prisoner, at the time when he
found it, the means of discovering the owner. It was held

{w) Reg. v. Glyde, supra.

() Thid. 144, per Cockburn, C. J.

{y) Bee Reg. v. (Hyde, supra.

{z) Beg. v. West, L U. C. L. J. 17 ; Dears. 402; 24 L. J. (M. C) 4.
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that he could not be convicted of larceny, although the jury
being asked whether, at or after the time of finding, he
believed that there was not a reasonable probability that the
owner could be found, had answered that he did believe the
owner could be traced. (&) :

Lastly, there must be evidence of a felonious intention to
appropriate the property af the time of finding ; and evidence
of a subsequent intention is insufficient. (3)

Thus, where the prisoner, a depositor in a Post Office
savings bank, in which 1ls stood to his credit, pave notice
to withdraw 10s., and the clerk at the office of payment, by
mistake referring to a letter of advice for £8 16s. 10d., laid
the latfier sumn npon the counter, which the prisoner, enime
Surandi, took up and appropriated to his own use, it was held
that he was guilty of larceny. (¢}

But where a post letter, directed to .J. D, containing a
Post Office order, was misdelivered to J. D, one of the
prisoners, who took it to W, 1, the other prisoner, who read
it to him. Upon hearing its contents, J. DD, said that the
letter and order were not for him, when W, D, advised him,
notwithstanding, to keep the letter, and get the money.
Both prisoners accordingly applied at the Post Office, and
obtained the money. It was held that a conviction of the
prisoners for stealing the order must be set aside, (d) as
there was no antmus furandi at the time of taking,

It hag been already stated that every larceny involves a
trespass, and that the taking musf be enimo furandy and
tnotto domint. 1f the possession of the goods is lawfully
obtained, there can be no larceny, nor can there be any
larceny if the property in the goods is divested. The
property in goods can only pass by a contract, which re-
quirés the assent of two minds; but it is of the essence of
the offence of larceny that the property be obtained against

(e} Reg. v. Diwon, 2U. C. L, J, 19; Dears. 580; 25 L. .J. (M. C.).39.

{b} Heg, v, Christopher, 5 U, C. L. J. 143 Bell, 27; 28 L. J. M. C.} 35.

(¢} Reg. v. Middleton, L. R. 2C, C, R. 38; see alao Reg. v, Having, 21
. C. C. P. 523.

{d) Reg. v, Davies, 27U. C, L. J. 137 ; Deara, 840; 25 L. J. (M. C.) 31,
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the will of the owner. If, therefore, the owner intends to
part with the property, by virtue of which intention the
property would pass, there can be no larceny, however
fraudulent the means by which the property is obtained.

Or the law may be stated thus: When the prosecutor
does not intend to part with the right of property in the
goods or money taken by the defendant, or, in some cases,
does nof intend to part with the possession of them until
they are paid for, and the defendant fraudulently gets pos-
-session of them, contrary to the intention of the owner,
intending all the time not to pay for them, then the Jjury
© may find the party guilty of lareeny. But where the owner
voluntarily parts with the possession and property of the
goods, and intends to vest them in the defendant, because
‘he relies upon the defendant’s promise to pay the money,
or bring other property or money in place of those vested
in him, then the prisoner cannot be convieted of larceny. (¢)

Where & servant is intrusted with his master’s property,
with a general or absolute authority to act for his master
in his business, and is induced, by fraud, to part with his
master's property, the person who is guilty of the fraud,
and so obtaius the property, is guilty of obtaining it by
false pretences, and not of larceny, because, to constitute
larceny, there must be taking against the will of the
owner, or of the owner’s servant, duly authorized to aet
geperally for the owner. But where a servant has no such
general or absolute authority from his master, but is merely
entrusted with the possession of his goods for a special or
limited purpose, and is tricked out of that possession by
fraud, the person who is guilty of the fraud, and so obtains
the property, is guilty of larceny, because the servant hag
no authority to part with the Hroperty in the goods, except
to fulfil the special purpose for which they were entrusted
to him. (f) '

te) Reg. v. Berties, 13 7. C. C. P,
. R.1C. C.

10, per Richards, . J,
() Eeg. v. Prince, L C 150

6
R.150; 38 1. J. (M. C.) 8.
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The cashier of a bank is a servant having such general
authority ; and if he is deceived by a {orged order, and parts
with the money of the bank, he parts intending to do so with
the property in the money ; and the person knowingly pre-
senting such forged order is guilty of obtaining the money by
false pretences, and not of larceny. (g)

The 32 & 33 Vic., ¢. 21, s, 93, has amended the law on
this point. The subtle distinction hetween these offences,
which this Act intended to remedy, was, that if a person, by
fraud, induced another to part with the possession ondy of his
goods, it was larceny : while, if with the property as well as
the possession, it was not. () :

The following case will serve to make clearer the distine-
tion i— ) '

The prisoner, with another man, went into the shop of the
prosecutrix, and asked for a pennyworth of sweetmeats, for
which he put down a florin. The prosecutrizx put it into
the money drawer, and put down ls. 6d. in silver and five-
pence in copper, in change, which the prisoner took up. The
other man said, * You need not have changed,” and threw
down a penny, which the prisoner took up, and the latter
then put down a sixpence in silver and sixpence in copper
on the connter, saying * Here, mistress, give me a shilling
for this.” The prosecutrix took a shilling out of the money .
drawer, and put it on the counter, when the prisoner said
1o her, “ You may as well give me the two-shilling piece,
and take it all” The prosecutrix took from the money
drawer the florin she had received from the prisoner, and put
that on the counter, expecting she was to receive two
shillings of the prisoner’s money in exchange for it. The
prisoner took up the florin, and the prosecutrix the silver
sixpence and the sixpence in copper, put down: by the
prisoner, and also the shilling put down by herself, and was
putting them into the money drawer, when' she said she had

{g) Reg. v. Prince, supra.
(h) Reg. v, Kithem, L. R, 1 C. C. R. 263, per Bovill, C. J.
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only got one shilling’s worth of the prisoner’s money . but at
that moment the prisoner’'s companion drew away her atten-
tion, and, before she could speak, the prisoner pushed his com-
panion by the shoulder, and both went out of the shop. It
was held that the transaction was not complete, and that the
property in the florin had not passed to or revested in the
prisoﬁer, and, on that ground, he was rightly convicted of
larceny. (4)
© A acted as auctioneer at a mock auction. He knocked
‘down some cloth for 26s. to B., who had not bid for it, as A.
“knew. B. refused to take the cloth, or to pay for it, and A
refused to allow her to leave the room unless she paid. Ulti-
mately, she paid the 26s. to A. and took the cloth. She paid
the 26s. becanse she was afraid. - A. was indicted for, and
convicted of feloniously stealing the 26s. It was held that
the conviction was right, because, if the force wsed to B.
_made the teking a robbery, all the elements of larceny were
.included in that erime ; and if not suflicient to constitute a
robbery, the taking of the money, nevertheless, amounted .to
larceny, as B. paid the money to A. against her will, and
because she was afraid. {7)

A. & B, by false representations, induced C. to become the
purchaser of a dress for 253, They then took one guines out
of her hand, she being taken by surprise, and neither con-
senting nor resisting, and left with her a dress of considerably

" inferior value, but refused to give her one which they had
promised to give, if she would buy that. Upon a case re-
gerved, as to whether the facts warranted a verdict of guilty

- of larceny, it was held that they did; the court being bound
to assume that it was part of the fraud to obtain the property
by a fulse sale ; and, if so, there was no contract, but a fraud,
whereby the felony was committed. (%)

A quantity of wheat, lgt the property of the prosecutors,

() Reg. v. McKale, L. R.

1C.C R 195; 37 L J. (M, C.) 97.
)RegchGmtkLleJORQﬂﬁ LT (M C)T
{i) Beg. v. Morgan, 1 U. C. L. J. 37 ; Dears. 395.

P
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having been consigned to their care, was deposited in one of
their storehouses, under the care of a servant, E., who had
authority to deliver only to the orders of the prosecutors, or
C., their managing clerk. The prisoner, a servant of the pro-
gecutors, at another storehouse, by representation to E. that
he had been sent by C. for some of the wheat and was to take
it to the Brighton Railway, which representation was entirely
false, obtained the key from K., and was allowed to remove
five quarters, which he subsequently disposed of for his own
use, the prisoner assisting to put the five quarters into the

- eart, in which it was conveyed away, and goiug with it. The
prisoner was held guilty of larceny ; for the wheat was de-
livered to him for a special purpose, namely, to be taken to
the Brighton Railway, and the property remained in the pro-
-secutors throughout, as bailees. (I)

But where the servants of a glovemaker broke open a store-
room on their master's premises, and removed to another
room, in the same premises, a quantity of finished gloves,
with the intent of fraudulently obtaining payment for them,
as for so many gloves finigshed by themselves, it was held that
they were not guilty of larceny, because there was no inten-
tion to divest the property in the goods. (m)

Where a man having animus furandi obtains, in pur-
suance thereof, possession of the goods by some trick or
artifice, the owner not intending to part with his entire right
of property, but with the temporary possession .only, this is
considered such a taking as to constitute larceny. (n)

Thus it was the course of business at a colliery, where coal
was sold by retail, to take the carts, when loaded, to a weigh-
ing machine in the colliery yard, where they were weighed,
and the price of the coal was paid. The prisoner having gone
to the colliery with a fraudulent intent, a servant of the pro-
secutor, upon the prisoner sayi;g he wanted a load of the

{1) Reg. v. Robins, 1 U. C. L7, 17 ; Dears. C. C, 418,
{m) Reg. v. Poole, 4 U. C. L. J. 78; 27 L. J. (M. C.) 53 ; Dears. & B.

(m} Arch. Cr. Pldg. 333.
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best soft coal, loaded prisoner’s cart with soft coal, and went
away, leaving him to take it to be weighed and pay for it.
The prisoner then fraudulently covered over the soft coal
with slack, an inferior coal, and by this trick, and by saying
that the coal in the cart was slack, induced the weighing
clerk, who did not know that the eart contained soft coal, to
weigh it as slack, and. charge the prisoner accordingly. It
was held that the prisoner had obtained possession of the
soft coul by a trick, and that he was properly convicted of
larceny. (o) . :

A policeman, late at night, met the prosecutor, who had
Just parted from a prostitute, and told him that he must
go with him (the policeman) to gaol, for he was under a
penalty of £1 for talking to a prostitute in the street ;
but if he would give him s, he might go about his
business. The prosecutor gave him 4s. 8d., but, while he
wag searching for the other 6d., the inspector came. It was.
~ held to be no answer to the charge, that all the meney had
not been obtained. The offence was a larceny, and was
also & menace within the meening of the Act. (p

Where a porter was employed by the vendor of goods to
deliver them to the vendee, but had no authority to receive
the money for them, and the vendee, nevertheless, volun-
tarily, and without solicitation, paid the porter: it was held
by a majority of the judges that a conviction for larceny
was not sustainable, (¢) as the possession of the money was.
lawfully obtained. :

In the case of bailment or contract of hiring, it mus
have been made to appear that the animus furandi existed
at the time of receiving the chattel, and was not induced.
by anything that happened afterwards. ()

But by the 32 & 33 Vie, ¢ 21, s 3, the law in this re-
(o) Reg, v. Bramley, 7U. C. L. 1. 331 ; L & O, 21, B

(p} Reg. v. Kobertson, 11 L., T. Rep, N, 8, 887; L. & C. 483; 34 L., J,
(M. C.) 35 ; see aleo Reg. v. Bwing, 21 U, C. Q. B. 523, as to what eon-
stitutes larceny.

{g) Reg. v. Wheeler, 14 W, R, 848, .
{r) Pease v. Mcdloon, 1 Kerr, 118, per Parfer, J.
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spect has been altered, and in cases of bailment & felonious
intent, ab the time of obfaining, is no longer necessary to
constitute larceny. - '

Even before this statute, although the goods had, in the
first instance, been obtained without & felonious intent, yet
if the possession of them was obtained by a trespass, the
subsequent fraudulent appropriation of them, during the
continuance of the same transaction, was a larceny. {s)

A man cannot, however, be convicted of larceny as ‘a
bailee, unless the bailment was to redeliver the very same
chattel or money. (¢)

The prisoner, a carrier, Was employed by the prosecu-
tor to deliver in his (the prisoner’s) cart a boat’s cargo of
coals to persons named in the list, te whom only he was
authorized to deliver them. Having fraudulently sold
some of the coals, and appropriated the proceeds, he was .
held to have been properly convicted of larceny as a-
bailee. ()

And a prisoner who hired a pair of horses from a livery
stable, to go to & particular place, and afterwards abseonded
with them, not intending at first to steal, but, having accom-
plished the object of hiring, made up his mind to convert
them to his own use, was held properly convicted on an
indictment for larceny, in the ordinary form. (v)

But the lessee of a pawn who sells it, is not guilty of lar-
ceny, under the above clause. (w)

A., ths proprietor of a guantity of broowm-corn, delivered it
to B., under the agreement that when B. should have manu-
factured it into brooms, he should not sell them, but that
AJs elerk should sell them on A’s account; that A. should
deduct his advances from the proceeds of the sale of the

{#} See Reg. v. Riley, Dears. 149; 22 L. J. (M. C.) 48 ; Areh. Cr. Pldg.
340,

() Beg. v. Homve, 1 F. & T, 647 ; Reg. v, Garrett, 2F. & . 14; Regv.
Heassell, L. & C. 58 ; 30 L. J. (M. C.) 175 .

{u) Reg. v. Davies, 14 W. R. 679 10 Cox, 239.

(v} Reg. v. Tweedy, .23 1. C, Q. B, 120.

(w} Gould v. Cowan, 17 L. C. R. 46.
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brooms, and B. should have the balance. B. supplied the
smaller material requisite in working up the broom-corn into
brooms. B. did not keep his agreement with A, but manu-
factured the brooms and converted them to his own use. 1t -
was held that A’s delivery of the broom-corn to B. was a bail-
ment to him. and that B’s fraudulently converting it to his
own use was larceny, in the terms of Con. Stats. Can., c. 92,
s. 55. (x) ,
. Money is property of which & person can be bailee, so as
to'make him guilty of felony if he appropriates it to his own
use. ()

And when a clerk, in performance of his duty, places
money received by him in a safe, the property of bis em-
ployers, his exclusive possession of that money ceases, even
though the office containing the safe he his, and a subsequent
appropriation of any of that money will amount to larceny. {(2)

It seems that a married woman may be a bailee within 32
& 33 Vic., ¢ 21, 5. 3. (a) ‘

If the goods of the husband be taken with the consent or
privity of the wife, it is not larceny ; (5) and this even though
she has been gnilty of adultery. (¢) Still, the fact of her
being an adnlteress might go to show a revocation of her
authotity to dispose of her husband’s gouds; and if others
acted in concert with her in taking, that might amqunt to
larceny on the part of those others. (d)

And where the prisoner was indicted for stealing certain
chattels from his master, while in his employment, it was
proved that he went off with his master’s wife, animo adulteris,
and knowingly took his master's property with him., On
objection for the prisoner that he was acting under the control

(z) Reg, v. Lebeeuf, 9 L. C. J. 245,

(¥} Reg, v. Massey, 13 . C, O, P. 484, .

{2} Reg. v, Wright, 4 U. C. L. J. 167 ; Deara, & B. 431 ;s 27TL.J. (M, C.)
65; and see Reg. v. Hennessy, 35 U, C. Q. B. 803.

{a) Beg. v. Robeom, L. & C. 93;31 L. J. (M. C.) 22 ; Arch, Cr. Pldg, 341.

(8) Reg. v. Harrison, 1 Leach, 47; Reg. v, Avery, 5 U. C. L. J. 215,
Bell, 150 ; 28 L. J. (M. C.) 185,

(¢) Beg v. Kenny, L. R. 2 Q. B, D. 307.

{d) Ibid., per Kelly, C. B.
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of its mistress, who could not be charged with stealing from
her husband, and that, therefore, the charge could not be
sustained, the court sustained the convietion. ()

A servant and a bailee, at common law, are in a different
position, for a bailee has the possession of the goods entrusted
to him, a servant only the custudy. (f) A servent, there- .
fore, not having the lawful possession of his master’s goods,
might be guilty of larceny independently of the statute.

And where a servant, whose duty it was to pay his
master's workmen, and, for this purpose, to obtain the
necessary money from his master's cashier, frandulently
represented to the cashier that the wages due to one of the
workmen were larger than they really were, and so obtained
from him & larger sum than was, in fact, necessary to pay
the workmen; intending at the time to appropriate the
balanee to his own use, which he afterwards did ; it was
held that, whether the obtaining the money in the first
instance was larceny, or obtaining- the money by false pre-
tences, the money, while it remained in the prisoner's eus-
tody, was the property and in the possession of the master,
the prisoner being the servant of the latter, and therefore
the appropriation of it by the prisoner was larceny. (g)

The 32 & 33 Vie, ¢ 21, 5. 38, enacts that © Whosoever,
being & member of any copartnership, owning any money
or other property, or being one of two or more beneficial
owners of any money or other property, steals, embezzles,
or unlewfully converts the same or any part thereof to his
own use, or that of any person other than the owner, shall
e liable to be dealt with, tried, convicted and punished as
if he had not been or were not a member of such copart-
nership, or one of such beneficial owners.”

This section has been held practically inoperative in the
Province of Quebec, a5 a partner, having a right, both of

(e} Re Mutters, 13 W. R, 326 ; L. &C. 51k ; 24 L. J. (M. C.) 54.

(f) Reg. v, Cocke, L. R. 1 C. C. B.300, per Bowitl, C. J.
23(9} Ihid. 295 ; but see Reg. v. Thompson, 32 L. 3. (M. C.) 67, L. & C,,
233,
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Ppossession and property, in the joint goods, the elements
of lareceny and its kindred offences are wgnting. (&} This
techuical diffienlty is precisely the evil which the section
was intended to remedy, and according to Lord Cioke's rule,
.18 the consideration which should determins its construction,

Previously to the passing of this section, it was held in
the same province, that a shareholder in an incorporated
company could not commit larceny from the comLpany, nor

. be guilty of obtaining its money by false pretences, on

the ground that he was & joint owner of its funds and pro-
perty. (s) -

It would seem that a party eannot be convicted under the
32 & 33 Vic, ¢. 21, 5. 26, for stegling fruit, “growing in g
garden,” unless the bough of the tree upon which the fruit
was hanging was within the garden. 1t is not sufficient that
the root of the tree is within the garden. (7) : _

- The 32 & 33 Vic,, ¢. 21, 5. 25, applies only to trees attached
to the freehold, not to trees made into cordwood. (k)

In estimating the amount of the injury, under section 21 of
same statute, the injury done to two or more trees may be added
together, provided the trees are damaged at one and the same
time, or 30 nearly at the same time as to form one confinuous
transaction, ()

Before the passing of the 32 & 33 Vie.,, ¢. 21, ss. 5 and 6,
it was necessary thet there should be a separate indictrrent
for each act of larceny, or the prosecutor must have proved
that the articles were all taken at the same tire, or at several
times 80 near to each other as to form parts of one continuing
transaction, otherwise the court would have put the prose-
outor to elect for which act of larceny he would proceed. (m)
But by this statute, three different acts may now be proved on
one indictment for larceny. The question, whether the several

{i) Reg. v. Si. Louis, 10 L., C. R, 34, '
1 i ) MeDonald v. Cameron, 4 U. Q. B.1; seed &5 Vi, c. 25, 5. 4.
{k) Reg. v. Caswell, 33 U. C. Q. B. 303.

{l) Reg. v. Shepherd, 1. R. 1 C. €. R, 118 ; 37 L. J. (M, C.) 48,

Am) Rey. v. Smith, Ry. & M. 205; Arch, Cr. Pldg, 815,

(A} Beg. v. Lowenbruck, 18 L. €, J, 212
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acts’ are several takings or only one, is the same as before
that statute. (») _

" Before the section is applicable, it must be established that
there were takings at different times, within the six months,
which are to be caloulated from the first to the last of such
takinga. (o)

" Where gas was stolen by means of a pipe, which was joined
to the main and always remained full, the gas being turned
off only at the btuners, it was held to be a continuous
taking. (p)

The 32 & 33 Vic,, c. 21, 8. 112, provides for the punish-
ment of persons bringing into or having in their possession
in Canada, knowingly, any property stolen, embezzled, con-
verted or obtained by frand or false pretences, in any other
country, in such manner that the stealing, etc, in like man-
ner in Canada would, by the laws of Cunada, be a felony or.
misdemeancr. : :

The Court of Queen’s Bench had, at common law, no juris-
diction to issue a writ of restitution, except as part of the
jadgment on an appeal of larceny. The 21 Hy. VIIL, ¢. 11,
aud 32 & 33 Vie, c. 21, s. 113, only confer this jurisdietion
on the court before whom the felon has been convieted. (g}

Where the defence to a charge of larceny was that the
goods were the prisoner’s’ own, and the jury brought in &
verdict of not guilty, it was held to be a virtual finding
that the goods were not the property of the prosecutor, and,
therefore, that the presiding judge could not order resti-
tution. (r) )

If, upon an indictment for stealing, as the servant of the
prosecutor, money alleged to be his ,_property, it appears from.
the evidence that the prisoner stole the money from him, but
that he was not his servant, the allegation in the indictment

(n) Reg. v. Firth, L. R. 1 C. C. R. 175, per Bovill, C. J.

(0} Ibid.; Reg. v. Bleasdale, 2 C. & K. 786, :
(w) Reg. v, Firth, L, R. 1 C. C. R. 172 38 L. J. (M. C.) 54.
(¢} Reg. v. Lord Mayor of London, L. BR. 4 Q. B. 371

{(r) Reg. v. Bueleth, & All, 201,
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that he was his servant may be rejected as sﬁrplus.’age, and
~ the prisoner may be convicted of simple larceny. (s)

- An indictment charging the prisoner with stealing bank
notes “ of the moneys, goods, and chaltels of one J. B
sufficiently lays the property in the notes as the words,
“ moneys, goodsgand chattels ” may e rejected as surplusage
and the indietment would then read “bank notes of one J.
B.” (¢} As stealing bank notes is expressly made larceny,
their legal eharacter, as chattels, or otherwise, is not in
question, because stealing them ¢o nomine is made felony. (u)

The prigsoner was sent by his fellow-workmen to their com~
mon employer to get the wages ‘due to all of them. He- '
received the money in a lump sum, wrapped up in paper
with the names of the workmen and the sum due to each
written inside; it was held that he received the money as
the agent of his fellow-workmen, and not as the servant of
his employer, and as the money belonged to the workmen, it
wag wrongly described as the property of the émployer. (v)
A boy of fourteen years of age, living with, and assisting
his father in his business without wages, at one o'clock in
the day succeeded his father in the charge of his father’s
stall, whence some goods of the latter were stolen by the
prisoner: it was held that, in a count for larceny, the owner-
ship of the goods could not be laid in the boy ; for he was
not a bailee, but a servant. (w)

One C. was owner of an ox, and verbally gave it to his
son, in whose name it was laid as being the owner in the
indictment. There was no removal at the time of the gift,
nor delivery, nor change of possession, nor writing ; but the
ox was in the son’s possession at the time of the theft. On
a case submitted for the opinion of the court, it was held
that, to make a valid gift of personal property énler vivos, 1t-

* {#) Beg. v. Jennings, 4 U. C, L, J. 166 ; Dears. & B. £47.

{#) Reg. v. Saunders, 10 . C. Q. B. 344 Reg. v, Radley, 2 C. & K. 974

(v} Reg. v. Saunders, supm, o4, erRobamon C. 0.

- (v} Beg. v. Barnes, L. R. 1 C.C 40 35L.T(M .y 204,

{w) Reg, v. Green, 3 U. C. L. I, 19; Dears &B 113 26L LE
(M. C) 17.
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is not necessary that there should be an actual delivery and
«change of possession. It is sufficient to complete such a
gift, that the conduct of the parties should show that the
-ownership of the chattel has been changed, or that there has
been an acceptance by the donee, and that therefore the pro-
perty was well laid in the indictment, (z)

The prisoner was indicted for stealing the cattle of R. M.
At the trial R. M. gave evidence that he was nineteen years
of age; that his father was dead; that the goods were
boughtr with the proceeds of his father’s eatate ; that his
mother was administratrix, and that the witness managed
the property, and bought the cattle in question. On ob-
Jeetion that the property in the cattle was wrongly laid,
the indictment was amended by stating the goods to be the
property of the mother. The case proceeded, and no further
evidence of the administrative character of the mother
wag given ; the county court judge holding the evidence of
R. M. sufficient, and not leaving any question, as to the
property, to the jury. On a case reserved, it was held that
there was ample evidence of possessionin R. M., to support
the indictment, without amendment. () The conviction
on the amended indictment was not sustainable, as the
Judge had apparently treated the case, as established by the
fact of the cattle being the mother’s property in her repre-
sentative character, of which there was no evidence, nor
was any question of ownership by her, apart from her
representative character, left to the jury. (2)

Formerly, where goods stolen were the property of part--
ners or joint owners, all the partners or joint owners must
have been correctly named in the indictment, otherwise the
defendants would have been acquitted. () But now the 32
& 33 Vic, o. 29, s. 17, provides that it shall be sufficient to
name one of such persons, and to state the property to be-

(=) Bey. v. Carter, 13 U. C. C. P. 611,

(%) Reg. v. Jackson, 19 U. C, C. P. 280.

{2) fhid. _

{a)} Reg. v, Quinn, 20 U, C. Q. B. 163, per Richards, C. J.
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long to the person so named, and another or others as the
case may be. The provisions of this statute must be strictly
complied with, (#) Where an indictment under the old 23
Vie., ¢. 37, s. 1, charged defendant with procuring certain
persons to cut trees, the property of A. B. & C., growing on
certain land belonging to them, and the evidence showed
that the land belonged to them and another or others as
tenants in common ; it was held that the eonvietion could
not be supported. (¢) An indictment for breaking into a
church, and stealing vestments there, and describing the
goods stolen as the property of # the parishioners of the said
church,” was held insufficient, and that they must be laid as
the property of some person or persons individually. (cc) But
having regard to the grounds of the decision in this case, and
the language of the 32 & 33 Vic, c. 29, s 19, it is appre-
hended that an indictment, in the abeve form, would now be
sufficient.

8. and C, carmen of the Great Northern Railway Com-
pany, left the station in Middlesex, to proceed to Woolwich,
in Kent, with one of the company's waggons, and, before
starting, the usual oats, etc., for provender for the horses
were given out to them and placed in the waggon in nose-
bags ; at, Woolwich, they took the nosebags from the waggon
and delivered them to B, an ostler, for 6d. Upon an indict-
ment at the Middlesex Sessions agsinst 8. and C. for stealing
the oats, etc, and B, for receiving, they were found guilty.
It was held that the case was within 7 Geo. IV, ¢ 64,
5 13; (d) and that though the offences were committed in
Kent, the prisoners might be tried in Middlesex. (dd)

The prisoner stole a watch at Liverpool, and sent it by
rail to a confederate in London, and it was held that the
constructive possession, which is equivalent to the actual

{b) Reg. v. Quinn, 29 U. C. Q. B. 183, per Rickards, C. J.
l¢) Z0id. 158. :
{cc) Reg. v. (Brien, 13 1. C. €. B. 436. ~
{d) See 32 & 33 Vie., ¢. 29, 4, 9,

(%) Reg. v. Sharp, } U. Q. L, J. L7 ; Dears. C. C, 415.
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possession, still remained in the prisoner, and that, under
the Imp, 24 & 25 Vic, c. 96, 5. 114 (by which the prisoner
may be indicted where he has the property in his possession,
though stolen in another part of the United Kingdom), he
wasg triable at the Middlesex Sessions. (¢)

Where a count for larceny charges the stealing of a great
number of things, a general verdict of guilty will be sup-
ported by evidence that any one of the things mentioned
has been stolen, notwithstanding there is no evidence as to
the rest. (ee)

If larceny be committed by a lodger, the ooods may be
described as the property of the owner or person letting to
hire. (f)

Stealing from the person.—To constitute a stealing from
the person, the thing stolen must be completely removed
from the person. ()

To constitute an attempt to steal, some act must be done
towards the complete offence. Feeling a coat-tail to ascer-
tain if there is anything in the pocket, is not an attempt to
do the act of picking the pocket, for it may be that nothing
wag found to be in it, and therefore the prisoner does not.
proceed to the commission of the act itself, and, if there is
nothing in the pocket, even putting the hand into it has.
been held not to be an attempt to steal. (g) :

The prosecutor carried his watch in his waisscoat pocket,
the chain attached passing through a buttonhole of the
waistcoat, and being there kept from slipping through by
s watch key. The prisoner took the watch out of the
pocket, and drew the chain out of the buttonhole, but, his
hand being seized, it appeared that, although the chain and
key were drawn out of the buttonhole, the point of the
key had caught up another button, and was thereby sus-

e]Rg v. Rogers, L, R. 1 C, C. R. 136; 87 L. J, {M. C.) 82.
Reg. v. Johnsom, 4 U, C, L. J. 49; 1'Dears. & B. C. C. 240,
32 & 33 Vie, ¢. 21, 8. 15 seeReg v, Healey, ! Mood. C, C. 1.

}2RuasCr‘-159
(g) Reg. v. Taylor, 8 C, L. 3. N, 8. 55, per Sergeant Cox.
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pended. It was held that the evidence was sufficient. to
warrant a conviction for stealing from the person. (gg) -

In order to bring & case within the 32 & 33 Vie, ¢ 21, s,
44, a8 to obtaining property by threats, the demand, if sue-
eessful, must amount to stealing, and to eonstitute a menace,
within that section, it must be of such a nature as to unsettle
the mind of the person upon whom it operates, and to take
away from his acts that element of voluutary action which
alone constitutes consent; it must, therefore, be left to the

. jury to say whether the conduct of the prisoner is such as
to have had that effect upon the prosecutor. (&) .

Where a policeman professing to act under legal authority
- threatens to imprison a person, on a charge not amounting
to an offence in law, unless money be given him, sand the
person, believing him, gives the money, the policeman may
be indieted under that section, although he, might also have
been indicted for stealing the money. (3)

Demanding, with menaces, money actually due is not a -
demandiug with intent to steal ()

Embezaiement.—This offence is defined to be the act of
appropriating to himself that which is received by one
person in frust for another. (¢) But in this large sense it
was nob criminal at common law, nor has it been rendered
so0 by statute. The legistature, however, has from time to
time specified different classes of eases, all coming within

- ‘the meaning of the term embezzlement in the above sense,
whieh it has declared to be criminal. ()

Embezzlement, in its usual and more limited aceeptation,
imports the reception of money belonging to the master or
employer of him who receives it in the course of his duty,

(gg} Beg. v. Simpson, 1 U, C. L. J. 16; Dears. 621 ; 4 L, J. {M, Ca7:
see also Reg. v. Thompeon, 1 Mood, C. (. 78.

(h) Reg. v. Walton, L. & C. 288 ; 32 L. J. (M. C.} 79.

(§) Beg, v. Robertson, L, & C. 483; 34 L. J. {M. ) 35.

(7} Reg. v. Johnson, 14 U. C. Q. B. 569

(k) Beg. v. Cummings, 4 U. C. L. J. 183, per Biake, Ch,

ity Ivid,

-
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and the fraudulent appropriation of that money before it
gets into the possession of the master. (m) .

To constitute the crime of embezzlement, there must be an -
employment as clerk or servant.

Thus the prisoner, not having been in the employ of the
prosecutor, was sent by him to one M. with a horse, as to
which M. and the prosecutor, who owned the horse, had had
some negotiations, with an order to M. to give the bearer a
" cheque if the horse snited. Owing to a difference as to the
price, the horse was not taken and the prisoner brought him
back, Afterwards, on the same evening, the prisoner, without
any authority from the prosecutor, took the horse to M. and
"sold it as his own property, or professing to have the right to-
dispose of it, and received the money, giving a receipt there-
for, It-was held that the employment bad ceased, and that
.when the prisoper received the money he received it for his
own use and not as clerk or servant of the prosecutor, and
that therefore a conviction for embezzlement could not be
sustained. (n}

But where a “ charter master,” who received a certain sum
for every ton of coal he raised, was also allowed to sell coal
for his employer, the owner of the colliery, it being the
prisoner’s duty to pay over the gross money received on such
sales, he being subsequently allowed a poundage thereon : he
was held guilty of embezzlement for having converted money
received for coal to his own use, and neglected to account for.
it. {0}

A pergon who receives no remuneration for his services, is
not a clerk or servant within the Aet ; (p) but that character
may be established if the party is entitled to recover for his
services on a guanfum merutt. (¢)

A mortgagor, though strictly a tenant at sufferance, camnot

(m) Ferrie v, Fravin, 10 U, C. C. P, 117, per Draper, C. J.
) Reg. v. Topple, 3 Ruseell & O 566,

{0) Reg. v. Tftomm, 10, C L. J. 37; 8 Cox, C. C. 403.

{p} Reg. v. Tyree, L Rl(;(;R.l'?? 38LJ(\I C.) 58.
tg) Reg. v. Foulkes, L. R.2C. C. R,

~
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be convicted of embezzlement in relation to the mortgaged
property. ()

It seems from the cases that & commercial traveller,
whether paid by commission or salary, who is under orders
to go here and there, is a clerk or servant within the mean-.
ing of the statute ; (s) and this, though at liberty to take-

~orders for others, () Ttisa question for the jury whether a
person is a elerk or gervant, () -

The employment to receive money may be sufficient, though
receiving money is not the prisoner’s usual employment, and
though it may have been the ouly instance of his haying
been so employed, (2)

The chattels, moueys or valuable securities must be re-
ceived from third persons; if from the employer himself, if
any offence, it will amount to larceny. (») This distinction
is, however, of little practical importance, as section 74 of the
statute under consideration Provides that persons indicted for
embezzlement may be convicted of larceny, and vicy versw,

The money or securities must be received in the name, or
for, or on account of the employer,

Thus, where the prisoner was apprenticed to a baker, and
had authority from his master to deliver bills for bread to
customers and receive the money, and in pzzyment of one
account tock a bank cheque payable to his master’s order,
upon which he forged his master’s name and received the
money from the bank : it was held that the money received
never having been the property of his employer, but the
property of the bank—the forgery not operating to discharge
the bank—was not received for or on account of the master,
and that therefore the person was not guilty of embegzle-
ment. ()

© {r) MeGregor v. Searlett, 7 U. . P, R. 20,

{8) Arch. Crim. Pldg, 448 ; Reg. v. Mayle, 11 Cox, 160 ; Reg, v
Marekall, 11 Cox, 490 ; but sos Reg. v. Bowers, L. R. 1 C. C.R. 4i; 35
L I (M. C., 206 ; Reg. v. Negus, L. R. 2 C, . R, M,

- A¢) Reg. v. Fite, 7U. ¢, L. J. 331; 30 L, J. (M. C.) 142,
" {#) Bee Heg.-v. Negus, L. R. 2 C. C. RB. 34.

(u) Beg. v. Tongue, 8 U, C. 1., J. 55; Bell, 289; 30 L. J. (M. C.)40.

() Rep. v, Cusmmings, 4 U, C. .. J.182; 161, Q. Q. B 14,

(tc) Beg. v. Hathaway, 6 Allen, 382,
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So-whers the prisoner, the captain of a barge in the ex-
clusive service of its owner, to whom the prisoner was bound
to account for all its earnings, and having no authority to
take any other cargoes than those appointed for him, took on
board a certain cargo, though ordered mot o carry it but to
bring the vessel back empty, and received the freight there-
for, and appropriated it to his own use, not professing to
receive it for his master, and on being’ charged with disobe-
dience to orders, declaréd that the vessel had ‘come back
empty; it was held that the money was not received for or
on sccount of his master within the meaning of the Act. (x) .

_ But where a clerk, whose duty it was to endorse cheques
and hand them over to the cashier of the company in whose
employ he was, endorsed several cheques and obtained money
for them from friends of his own, and paid the proceeds over
to the cashier, saying he wished them to go against his salary,
which was overdrawn : on conviction, it was held that such
proceeds were received on account of the company, and that
the prisoner was therefore rightly convicted. (3) :

The former statute, Con. Stat. Can., e 92, renderad it
necessary that the prisoner should have received the money
“ by virtue of such employment,” and that the money was
so received must have appeared in evidence; (z) bub those
words are omitted in the present enactment on the subject,
so it is apprehended that if a clerk or servant receive money
for his master and embezzle it, he may now be convicted of
embezzlement, although it was neither his duty to receive
it, nor had he authority to do so. () o

The statute applies whether the employer be an indi-
vidual or a corporation ; and it has been held that friendly
societies, though some of their rules may be in restraint of

() Reg. v. Cullum, L. R. 2C, C. R. 25.

(y) Reg. v. Qale, L. R, 2 Q. B. D. 114, .

{z) See Reg. v. Thorley, 1 Mood. C. C. 343; Reg. v. Havwotin, 7 0. &¥.
931 ; Reg. v. Mecllish, R. & R. 80 ; Reg. v. Snowley, 4 C. & P. 380 ; Ferria
v. frwin, 10 U, C. C, P. 116.

{a) See Arch. Cr. Pldg. 453.
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trade, are entitled to the protection of the eriminal law
over their funds. (&) '

Where the property was laid on a trustee of a savings
bank, it was held not enough to show merely that the
trustee acted as such on one oceasion, without producing
evidenee of his appointment. (¢)

Where & fund belonging to the late Trinity House was
vested by statute in the master, deputy-master and wardens
of the Trinity House of Montreal, the property was held

, properly laid in Her Majesty. (d} _
- It is no-defence to an indietment for embezzlement that
the prisoner intended to return the money fraudulently
appropriated ; (¢) nor that he had entered the sum appro-
+ priated in his master’s ledger. (f) And omitting to credit
"a sum rgeeived, bub charging it as paid away, for tke frau-
dulent purpose of concealing an appropriation, is ample to
' -support a conviction. {y) But the prisoner must bé shown
- to have received some particular sum, (%) and a general
deficiency of account will not alore ground & conviction, (¢}
- There have been several decisions, both in England and in
* this country, under the 32 & 33 Vic, ¢ 21, s 76, and fol-
lowing sections, relating to frauds by persons intrusted, the
results of which are given below.

43 to intrusting—The defendant, an attorney, was em-
ployed to raise a loan of money on mortgage, of which he
* was to apply a part in paying off an earlier mortgage, and

~hand over the rest to the mortgagor. He prepared the

¥, (3) Reg. v. Stainer, L R. J. 1C, C. R. 230; 39 L. K. (M. C.) 54.
(¢} Beg. v. Baer, 4 U. C. L. J. 73; Dears. & B. 371; 27 L. J. (M.C.) 20.
(@) Reg.-w. David, 17 L. C. J. 310,

(¢} Reg. v. Cummings, 4 U. C, L. T, 189, per 8 V. C
(f} Reg. v. Lister, 3 U. C. L. J. 18 s Desre. & B, AR (M.C.) 26.
{#) Reg. v. Cummings, supra. )

. |k} Beg. v. Oﬁagmaﬂ, 1 C & K. 119, per Willizms, J. ; Rep. v. Jones, 7
C. & P. 833, per Bolland. B. ; Reg. v. Wolstenholme, 11 Cox, 313, per Brei,
J.; but see Reg. 'v. Lambert, 2 Cox, 309, per Erle, J. ; Reg. v. Moah,
Dears. 826 ;25 L. J, {M.C.}66.

(i) Reg. v. Jones, 8 C. & P. 288, per Alderson, B, ; Reg. v. Cummings,
4 U, C. L. J. 185, per Draper, C. J.

Q
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mortgage deed, received the mortgage money, and handed
over the deed to the mortgagee in exchange. He then mis-
appropriated a part of the money to his own use. It was
held that he was not “intrusted” for any of the purposes
mentioned in seetions 76 or 77. ()

And an agent who properly receives money by check pay-
able to his own order, and deposits the same in his own bank,
and fails to pay over, is not indictable under section 76 for
having securities for special purpose without authority to
negotiate. (£)

The words “ or other agent” do not extend the meaning
of the previous clause, “banker, merchant, broker, attorney,”
but only signify persons, the nature of whose occupation
was such that chattels, valuable securities, ete., belonging to
third persons would, in the usual course of thelr busmeas,
be intrusted to them. (J)

Where the prisoner, a stock and share broker, wrote to
the prosecutrix, stating that he had purchased certain bonds
for her, and enclosed & contract note with the letter, and
the prosecutrix, in reply, sent the following: “I have just
received your note and contract note for three I shares
(those mentioned in the prisoner’s letter), and enclose a
cheque for £336 in payment;” and the prisoner never paid
for the bonds, but in violation of good faith appropriated
to his own use the proceeds of the cheque. It was held that
the letter of the prosecutrix was a direction in writing within
section 76, and that the prisoner was properly convicted. (m)

The power of attorney mentioned in section 78 must be
a written one, and & merely verbal authority will not bring
the defendant’s act within the scope of that section. (n)

On an indictment under the corresponding English section
of the 32 & 33 Vic,, e. 21, 8. 73, it appeared that the prisoner
was a member of a copartnership. It was his daty to receive

{j) Reg. v. Cooper, L. R. 2 . 123,
(&) Reg. v. Tatioek, L. R. 2 . 15T,
{f) Reg. v. Hynes, 13U, C,
{m)} Rey. v. Uhristian, L. R.
4Q.

{n) Reg. v. Chouinard,

L0
-
gU';U

94,

l__'mp
wowwc

| C. R.
. 220,
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maoney for the copartnership, and once a week to render an
account, and pay over the gross amount received during
the previous week, which was usually received in 4 number
of small sums from day to day. He was indicted for em-
bezzling three different sums, amounting, in the aggrepate,
to £3 139, received into his possession on the 5th, 12th,
and 17th days of December, 1870, respectively, being within
six months from the first to the last of the said recéipts,
It appeared, in evidence, that the said aggregate sum was
received by ten small payments for the first and second
weekas respectively, and eleven small paymentsin the third
week ; and it was held that the prisoner might be properly
sharged with-embezzling the weekly aggregates—that three
wts of embezzlement of such weekly aggregates,
nonths, might be charged and proved under one i

wd that evidence of the small sums received d
veek was admissible,

vere made up. (o)

But if a man receives 3 number of small sums, and has
0 account for each of them separately, only three instaneces.
f failure to account can be proved under one indisctment.
n the above case, the prisoner might have been indicted
or embezzling any of the separate small sums received by
im. () - '

The 32 & 33 Vic,, e. 29, 5. 25, does not Justify an allegation
n an indictment of the embezzlement, of money when a
heque only has been embezzled, and there g no proef that
he prisoner has even cashed it. (¢) But if the cheque is.
urned inte money, the prisoner may be indicted for em-
bezling the money ; and, upon such indictment, the em-
ezzlement of the cheque, and conversion of it into money

18y be shown, or the prisoner may be indicted for the em-
ezzlement of the cheque. (7)

within six
ndictment,
uring each
to show how the weekly agovegntes

{0) Reg. v. Balls, L. R. 1 C. . R. 325,
{p) Tbid, 332.3, per Cockbura, C.J,

fg) Reg. v, Keena, L. R. 10, C, R. 113; 37 L. J: (M. C.) 43
{r) Jhid. 114, per Coekburn, C, J,
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In Reg. v. Bullock, (s) it was held, under the .facts shown
_in the case, that the money was not improperly charged to
be the money of the eounty of Essex, though it was received
for the township of Maidstone, within the county, and was to
be accounted for to it by the county; for, from the moment
of payment, the county was responsible for the money, and
"had a special property in it. : ,

A person who1is nominated and efected assistant overseer
ander the 59 Geo. ITL, ¢. 12, 8. 7, by the inhabitants of a
parish in vestry, and who is afterwards appointed assistant
overseer by the warrant of two justices, and performs the
duties of an overseer, is well described in an indictment
for embezzlement as the servant of the inhabitants of the
parish. () '

Tt has been held that the form of indictment, given by
the Clon. Stats. Can., c. 99, s. 51, was only spplicable to em-

bezzlement under c. 92, 5. 42. (%)
In an indictment for embezzlement, where the offencs

relates to any money, or any valuable security, it shall b
sufficient to allege the embezzlement to be of money, withou!
" gpecifying any particular coin or valnable security; and sucl
allegation, so far as regards the description of the property
shall be sustained by proof of the embezzlement of any
amount, althongh the particular species of coin, or valuahl
security, of which such amount was composed, is not proved
ete. (v)

False pretences—The law as to false pretences has bee
construed, of late years, in & much more liberal spirit tha
formenrly ; (w) still cases of cohsiderable techuical difficult;
agmetimes arise, so that & discussion of the-various elemefit
of the offence is necessary.

First, there must be a false pretence of an existing fact, an
a mere promise to do an act will not suffice.

(318 U. C. Q. B. 513.
{#) Reg. v. Carpenter, L. R 1CC R 29;35L. J. (M C)169.

() Reg. v. Cummingy, 4 U.CL J182(inE & A)
{e) 32 & 33 Vie., 0. 21, 8. 73 ; see Reg. v. Hall, 8 Btark, 67; R. & B. 486,

ja} Reg. v. Lee, 237. C. Q. B. 340, per Hagarty, J.
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Thus, procuring a promissogy note, by a_promise to give
the prosecutor $600 on what he would have out of the pro-
ceeds of the note, when discounted, is not sufficient to sustain
a convietion. (x) '

And where D. was to pay for all goods supplied to the
prisoner to the amount of a certain promissory note held
by the prisoner against D., the amounts supplied to be en-
dorsed on the note ; and the prisoner obtained goods without
producing the note, saying he would bring it down and
have the amount endorsed in a day or two, but intending
not to do so nor to pay for the goods. The prisoner having
heen found guilty, was held to have been 1mpr0perly con-
victed. ()

But inducing a person to buy certain packages by repre-
senting that they conitained good tea, when three-fourths of
their contents were, to the prisoner’s knowledge, not tea at -
all, but & mixture of substances unfit to drink, is a false
repoesentation of an existing fact. (2)

8o the selling of a railway pass, good only to carry a
particular person, and which the purchaser could not use
3xeept by committing a fraud upon the railway company,
aud at the risk of being at any moment expelled from the
rain, is a false pretence within the statute. (a)

S0 & false representation by a married man that he is
ingle, thereby inducing a single woman to part with her
noney to him, for the purpose of furnishing a house, is a
alse pretence ; and one false fact by which money is ob-
ained is sufficient to support an indictment, although it
08y be united with false promises which would not of
hemselves do so. (8)

The giving a cheque does not amount to a representation
hat there is money of the drawer’s at the bank mdmated

{w} Reg. v. Pickup, 10 L. C. J. 319,

y) Reg v. Bertle, 13 U, C. C. P. 607.

{2) Beg. . Foster,l..R 2 Q. B. D. 501,

(a} eg. v. Abrahams, 24 L. C. J. 325.

thR vJennwmQUbLJ83 6 L. T. Reps. N. 8. 2566 ; 31 L. J.
0]148 Reg. v. Lee, 22 U. C. Q. B. 340, per Hagarty, J.
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but it iz & representation of anthority to draw, or that it is
2 valid order for payment of the amount. (c)

The false representation by a person that he is in a large
way of business, whereby he induces another to give him
goods, is a false pretence. (¢) So also is the obtaining a loan
upon the security of a piece of land, by falsely and framdu-
lently representing that & house is built upon it. (¢) And
threatening to sue on a note which the prosecutor had made
in favor of the prisoner, and which the prisoner had nego- .
tiated but pretended he was still the holder of, and thereby
induced the prosecutor to pay, is a false pretence. (f)

And under the more recent. decisions, the execution of a
contract, between the same parties, does not secure from
punishment the obtaining of money under false pretences in
conformity with that contract. (g) *

Fraudulently misrepresenting the amount of a bank note,
and thereby obtaining a larger sum than its value in change,
is obtaining money by false pretences, although the person

‘deceived has the means of detection at hand, and the unte
is a genuine bank note. (&)

And where a prisoner obtained money and goods, by pre-
tending that a piece of paper was the bank note of an exist-
ing solvent firm, knowing that the bank had stopped payment
forty years before, he was held guilty of false pretences, (z)
But the fact that a bank note was the note of a private bank,
which had paid a dividend of 3s. 4d. en the pound, and
no longer existed, and that a neighboring bank would not

(c) Reg. v. Hazleton, L. R. 2C. C. R. 134,

() Reg. v. Cooper, L. R.2Q. B. D. 510 ; Reg. v. Crab, 5 U. C. L. J.N. 8.
21, per Kelly, C. B.; 11 Cox, 85. ]

" {erReg. v. Burgon, 2 U, (., L, J. 138 ; Dears. & B. 11; 26 L. J. (M. C,)
105; Reg. v. Happel, 21 U, C. Q. B. 281,

|f} Reg. v. Lee, 23 U. C. Q. B. 340,

{g) See Reg, v. Abbott, 1 Den, 173; 2 C. & K. 630; Reg. v. Boss, Boll,
208; 29 L. J/ (M. C.) 86 ; Reg. v. Meakin, 11 Cox, 270; Arch. Cr. Pldg.
473.

(R) Beg. v. Jessop, 4 U, C.L.J. 167 ; Deara. & B. 442; 27 L. J. (M.C.) 70

{§) Beg. v. Dowey, 16 W. R. 344; 37 L. J. (M.C.) 52 ; and see Bey. v.
Brady, 26 U, C. Q. B, 14
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change it, was held not sufficient from which to infer that
the note was of no value whatever. (§)

- Upor an indictment alleging that the prisoner obtained a
cosat, by falsely pretending that a bill of parcels of a coat of
the value of 14s. 6d., of which 4s, 6d. had been paid on
account, was a bill of parcels of another coat of the value of
22s., which the prisener had had made to measure, and that
10s. only were due, it was proved that the prisoner’s wife had
selected the 14s. 6d. coat for him, at the prosecutor’s shop,
_ subject to its fitting on his calling to try it on, and had paid

49, 6d. on secount, for which she received a bill of parcels
giving credit for that amount. On the prisoner’s calling to
try on the coat, it was found to be too small, and he was
then measured for one, which he ordered to be made, to cost
22s.; and on the day named for trying on that coat he
called and the coat was fitted on by the prosecutor, who had
not been present on the former occasion ; and the case stated
that the prisoner, on the codt being given to him, handed
10s. and the bill of pacels for the 14s, 6d. coat, saying,
“Thereis 10s. to pay,” which bill the prosecutor handed to -
his daughter, to examine, and upon that ihe prisoner put
the coat under his arm, and, after the bill of parcels referred
~ to had been handed to him with a receipt, went away. The
prosecutor stated that, believing the bill of parcels to be a
genuine bill, and that it referred to the 22s. coat, he parted
with that coat on payment of the 10s., which otherwise he
shonld not have done. It was held that there was evidence
to go to the jury, and that the conviction was right. (k)

Where & prisoner, who had beea discharged from A's
service, went to the store of O. and 3., and representing him-
self as still in the employ of A.,'who was a customer of O.
and 8, asked for goods in As name, which were sent to A’s
house, where the prisoner preceded the goods, and, as soon
as the clerk delivered the parcel, suatched it from him, saying,
“This is for me; I am going in to see A.;” but instead of domg

{')Reg v, Buans, 6 U. C. L. J. 262 ; Bell, 187 ; 29 L. J. (M.C.) 20.
k) Rey. v. Steels, 16 W. R. 341.
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#o, walked out of the house with the parcel. It was held
that the prisoner wus rightly convieted of having obtained
the goods from O. and 8. under false pretences. (1)

The false pretence may be of a past or an existing fact. (m)

It would seem that indefinite ur exaggerated praise, upon
& matter of indefinite opinion, cannot be made the ground of -
an indictment for false pretences. (n)

But where the prisoner induced the prosecutor to purchase
a chain from him, by fraudulently representing to him that
it was 15 carat gold, when, in fact, it was only of a quality a
trifle better than 6 carat, knowing at the time that he was
falsely representing the quality of the chain, it was held that
the statement was not mere exaggemted praise, nor relating
to & mere matter of opinion, but a statement as to a specific
fact within the knowledge of the prisoner, and a false pre-
tence. {¢) It would seew, from this case, that a specitic repre-
sentation of quality, if known to be false, is within the
statute. (p) .

Not only is a false pretence of an existing fact necessary,

- but the prosecutor must have been induced to part with his
property iu consequence thereof; (g) and if the money is
parted with from a desire to secure the convietion of the
prisoner, there is no obtaining by false pretences. ()

And where the defendant made false representations to the
prosecutor, and thereby induced him to sell his horses to
him, but the prosecutor afterwards, on learning the falsity of
the representations, entered into a new agreement in writing

) Reg. v. RHobinson, 9 L. C. R. 278, i

{m} Beg. v. Gemmell, 26 U. C. Q. B. 314, per Hagarty, J.; Reg. v. Giles,
11 L, T. Rep. N, 8. 643 ; 10 Cox, 44.

{n) Keg. v. Goss, Bell, 208 ; 29 L. J. (M.C.) 90, per Brle, C. J.; Reg. v.
Bryan, re. & B. 265; 28 L. 7. (M. C.) 84 ; see also Reg. v. Wakson, .
Dears. & B. 348; 27 L. J. {M. C.) 18, per Brie, J.; Req. v. Levine, 10

Cox, 374,
{0) Reg, v. Ardley, L. R. 1 C. C. R. 301, :
(p) But see Reg, v. Hagleton, 1V, C. L. J. 179 ; Dears. 515; 24 L. J,

(M. C.) 158,

(@) Reg. v. Gemmell, 26 U, C. Q. B¥ 312, _

(r) Beg. v, Mills, 20 L. T. Repa. 114 ; Dears. & B. 206; 26 L. J. (M. C.)
79 ; Reg. v. Gemmell, 26 U, C. Q. B. 315, per H , J.; see also Reg.
v. Dale, 7C. & P. 362 ; Reg, v.

Toi Roebuck, Dears. & B. 25; 26 L. J. (M. €,)



FALSE PRETENCES. . 265

with the prisoner ; it was held that the subsequent dealings
repelled the idea that the prosecutor had parted with his
property in consequence of the false pretence. (s)

The false pretence must be the proximate eause of the loss.

Thus an indietment for obtaining from A. $1,200 by false
pretences, was nol supported by proof of obtaining A’s
promissory note for that swm, which A. afterwards paid be-
fore maturity, inasmuch as it was an engagement or promise

“to pay at a future date, and, though remotely, the payment
arose from the false preteuce; yet immediately and directly
it was made, because the prosecutor desired tu retire his notes
and did so before it became due, and though the false pre-
tences on which the note was obtained might be said to be
continuing, they were not, according to the evidence, made or
renewed when the note was paid, (¢)

And where a person, by falsely representing himself to be
another person, induced another to enter into a contract with
him for hoard and lodging, and was supplied accordingly
with various articles of food : it was held that the obtaining
of the goods was too remotely connected wish the false“repre-
sentation to support a convietion, ()

But a conviction for obtaining a cbattel by false pretences
i8 good, although the chattel is not in existence at the time
the pretence is made, provided the subsequent delivery of
the chattel is directly connected with the false pretence. (#)-
The test is the continuance of the pretence down to the time
of. delivery, and the direct conneetion between the pretence
and delivery. () __
® Tt is essential that there should be an intention to deprive
the owner wholly of the property in the chattel, and an
obtaining by false pretences the use of a chattel for a limited

* time only, without an intention to deprive the owner wholly

{8 Reg. v. Comnor, 14 U, C. (. P. 529,

(¢} Jleg. v, Bmda}l, 267]. C. Q. B, 13. .

() Reg. v. Gardner, 27U, C. L, J. 139; Desra. & B. 40:25 L. J. (M.C.}
100 ; }ea, however, comments on this case jn Reg. v. Martin, L.R. 1 C.C,R.
56, wfra. .

(v} Reg. v. Martin, L R 1C.C.R. 58; 36 L. J. (M. C) 20,

{w) Ibid. 60, per Bowill, C. J.
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of the chattel, i not an obtaining by false pretences within
the statute. (x) :

But it is none the less a false pretence that the prisoner
intended to, and did in fact pay over the money to the person
properly entitled, if, by the false pretence, he attained a
personal end; as where an attorney, who had been strueck
off the rolls, obtains money out of court under such circum-
stances as amount to a false pretence practised on the court,
so that he may retain his costs thereout. () And it seems
the offence would have been the same whatever the prigoner’s
object. ()

Although inducing & person to execute a mortgage on his
property, () or to sign an aceeptance to a bill of exchange, ()
it not- appearing that the paper on which it was drawn
belonged to the prosecutor, is not obtaining from him a
valuable security within the meaning of seetion 93 of the
Act, yet the offence is indictable urder sec. 95.-

It is not necessary that the pretence should be in words;
the conduct and acts of the party will be sufficient without
any verbal representation.

Thus, an. indictment alleging that the prisoner was in the
employ of V. as a heaver of coals, and .was entitled to 5d. for,
every tub fitled by him, and that, by unlawfully placing a
token upon a tub of coals, he falsely pretended that he had -
filled it, whereby he obtained 5d., was held to disclose a false
pretence. (¢}

And a person who tenders another a promissory note of a
third party in exchange for goods, though he says nothing,
yet hie ghould be taken to affirm that the mote bas not to
his knowledge been paid, either wholly, or to such an extent
a8 almost to destroy its velue. (d) :

{a) Reg. v. Kilham, L. R. 1 . C. R. 261 ;39 1. J. (M.C.) 109

(%) Reg. v. Parkinson, 41 U, C. Q. B, 545.

{z) 16id.

@) Reg. v. Brady, 26 U, C. Q. B. 13

(b‘g Reg, v, Danger, Dears, & B. 307 ; 26 L. J. (M. C.) 185,

{c) Reg. v. Hunter, 16 W.R. 343 ; 10 Cox, 642 ; Heg. v. Carter, ibid, 648..
(d) Reg. v. Davia, 18 U. C. Q. B, 180; Keg. v. Brady, 26 U.C. Q. B. &



FALSE PRETENCES, 267

The crime of obtaining goods by false pretences is complete,
although, at the time when the prisoner made the pretence
and obtained the goods, he intended to pay for them when it
would be in his power to do so. (¢).

Formerly, if on an indictment for obtaining, ete., by false
pretences, it was proved that the property was obtained in
such s manner as to amount to larceny, the defendant was
entitled to an acquittal, the misdemeanor being merged in
the felony (f)

The true meaning of this clause is, that, if the obtaining
by false pretences is proved, as it is Iaid in the indictment.
the defendant is not entitled to be acquitted of the mis-
demeanor, simply because the case amounts to larceny. (g)

The effect of the statute seems to be merely to prevent
the operation of that rule by which a misdemeancr merged
in a felony, when the facts disclosed the latter crime. It is
apprehended that a party could not be eonvicted under this
¢lause, unless there was sufficient proof of an obtaining by
false pretences.

Upon an indictment contsining several counts for ob-
taining money under false pretences, the evidence went to
- show that the defendant had, by fravdulent misrepresen-
tations of the business he was doing in s trade, induced the -
prosecutor to enter into & partnership agreement, and ad- -
vance £500 to the concern; but it did not appear that the
trade was altogether s fiction, or that the prosecutor had
repudiated the partnership. The- question for the court
being whether, upon such evidence, the jury were bound to
convict the defendant, it was held that he was entitled to
an acquittal, as it was consistent with the evidence that
the prosecutor, as partner, was intervested in the money
obtained. (%)

{e) Reg. v. Naylor, L. R, 1 C, C. R. 4; 35 L. J. (M. (.} 81.

(f} 82 & 33 Vie., c. 21, 5. 93.

{9).Reg. v. Bulmer, L. & C. 476; 33 L. J. (M. C.) 171; 9 Cox, 492;
Arch. Cr. Pldg. 483,

(k) Reg. v. Watwon, 4 U, C. L. J. 73; Dears. & B, 348; 27 L. J.
{M.C.)18. .
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Where a defendant, on an indictment for obtaining meney
by false pretences, has been found “ guilty of larceny,” the
court had no power, under the Con. Stats. U. C, ¢. 112, s.
3, to direct the verdict to be entered as one of “guilty,”
without the additional words, “ of larceny.” (2) - ,

A letter, containing a false pretence, was received by the
prosecutor through the post, in the borough of C.; but it
was written and posted out of the borough. In consequence
of that letter, he transmitted through the post, to the writer
of the first, a Post Office order for £20, which was received
out of the borough ; and it was held that, in an indictment
. against the writer of the first letter, for false pretences, the
venue was well laid in the borough of C. {j) :

Where the venue, in &n indictment for obtaining sheep
by false pretences, was laid in county K., where the person
was convicted, and it appeared that the sheep had been
obtained by the prisoner im county M., and that he con-
veyed them into county E., where he was apprehended ; it
was held that he had been indicted in a wrong county. (&)

Qur form of indictment for obtaining money by false pre-
tences does not require the pretences to be set out, but simply
that the prisoner, by false pretences, did obtain,” etc. Itis
apprehended that it will be sufficient to follow the statutory
form, and that the false pretence of an existing fact need not
be set out. ()

To sustain an indictment for obtaining, or a.ttemptmn to
obtain, money by false pretences, the indictment,if not in
the statute form, must state with certainty the pretence of a
suppused existing fact.

Thus, a statement that prisener pretended to H. P, {the
manager of T.'s business) that H, P, was to give him 10s,
and that T, was going to allow him 10s. a week, was held in-
sufficient. (m) '

(i) Beg. v, Fuwing, 21 U. C. %
1.

B. 523,
J. 138 ; Deara. 642 ; 25 L. J. (M. C.
J. 2793 L & C. 128 31L. 1. (MC
(1) See Reg. v. Ouates, 1 U. C. L. J. 135 : Dears, 459; 2¢ L. J. (M
123; Reg. v. Dessemer, 21 U. C. Q. B. 23L

(m) Reg. v. Henshaw, L. & C. 444 ; 33 L. J. (M. C.) 132,

{7} Reg. v. Leech, 20, C. }77.
(&) Beg. v. Stanbury, 8U. O )?}8)
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A municipality having provided some wheat for the poor,
- the defendant obtained an order for fifteen bushels, described
- as “three of golden drop, three of fife, nine of milling wheat.”
Some days afterwards he went back, and représented that
" the order had been aceidentally destroyed, when another was
- given to him.  He. then struck ount of the first order “three
of golden drop, three of fife,” and, presenting both orders,
obtained, in all, twenty-four bushels. The indictment charged
that the defendant nnlawfully, frandulently, and knowingly,
by false pretences, did obtain an order from A, one of the
municipality of B, requiring the delivery of certain wheat,
by and from one C, and, by presenting the said order to C.,
did fraudulently, knowingly, and by false pretences, procure
a certain quantity of wheat, to wit, nine bushels of wheat
from the said C., of the goods and chattels of the said muni-
cipality, with intent to defraud., It washeld that the indict-
ment wag sufficient in substance, and not uneertain or double,
but in effect charging that defendant obtained the order, and,
by presenting it, obtained the wheat by false pretences. (n)
An indictment, charging that defendant, by false pretences,
did obtain board of the goods and chattels of the prosecutor,
- was held bad, the term “ board ” being too general. (o) -
An indictment for obtaining by false pretences goods and
chattels, or a clmttel of the prosecutor, not defining them or
- it, would be insufficient. There must be the same particu-
larity as in larceny, that the party may know certainly what
he ig charged with stealing, or obtaining by false pretences. ()
The prosecutor is not bound te deliver to the defendant the
particulars of the crime charged against him. (g)
An indictment, for obtaining money or goeds by false pre-
tences, must have stated whose the money was, or goods
were. {#) But the allegation of ownership is rendered nane-

{n} Reg. v. Campbell, 18 U. C. Q B. 413.

{0} Reg. v. McQuarrie, 22 U, I, Q. B. 600.

{p) Ibid. 601, per Draper, C. J.

(i) Reg. v. Smeca! 8 1. C. J 28

{r) Reg. v. McDamM 17 U. C.
Martin, 8 A. & E. 48],

6.
C. P, 638, por A, Wilson, J.; Reg. v,
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cessary by the 32 &33 Vie,c. 21,5 93. By the same sectfion,
a general allegation that the party accused did the act, with
intent to defrand, is sufficient, without alleging an intent to
defraud any person,

An allegation in & count for cbtaining a cheque, descnbmg
it “for the sam of £8 14s, 6d. of the moneys of William
Willis,” sufficiently describes the ownership of the cheque,
for the words “ of the moneys ” may be rgjected. ()

Having treated specifically of the offences of larceny, em-
hezzlement, and the obtaining of ironey by false pretences, we

. proceed to point out the distinctions between them, It is of
the essence of the offence of larceny that the property be taken
against the will of the owner. (f} If taken by the consent of
the owner, for instance, if he intends to part with the property,
1o larceny will be committed.

In false pretences the properby is obtained with the
consent of the owner, the latter intending to part with his
property. () The crime is constituted by the pretence that
something has taken place, which, in fact, has not. (v) T,
therefore, necessarily differs from larceny, in the fact the

" property in the chattel passes to the person obtaining it, and
that the owner is induced to veluntarily part with his pro-
perty, in consequence of some false pretence of an existing
fact, made by the person obtaining the chattel But the
crime of obtaining money by false pretences is similar to
larceny in this, that, in both offences, there must be an inten-
tion to deprive the owner wholly of his property in the
chattel. (w)

Embezzlement consists in obtaining the lawful possession
of goods, ete., withont fraud or any false pretence, as upon a
contract, or with the consent of the owner, in the ordinary
courss of duty or employment, or independently of such em-

(#) Reg. v, Godfrey, 4 U. C. L. J, 167 ; Dears. £B. C, C. 4286,
(t) Beg. v. Prince, L.R. 1, C. R, 154, per Bowdll, C. J.

(1) See White v, (}'arden, 1¢ C. B. 927, per Ta{faurd J.

{v). Reg. v. McGrath, L. R. 1 C. . R. 208, per Kelly, C_ B.
{w) See Reg. v. tham L.R.1C. C. R. %1.
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ployment, and subsequently converting the goods, with »
felonious intent to deprive the owner of his property therein,
It differs from larceny in this, that the possession of the
goods, etc., is lawfully obtained, in the first instance, without
the ingredient of trespass, and the converson takes place
while the privity of contract exists between the parties. The
acquisition of lawful possession, in the first instance, is the
constituent, feature of this offence, and, according to the
doctrines of the common law, no larceny could be committed
by a bailee or other person, whose original title was lawful,
until the privity of contract was determined. A carrier could
not be convicted of larceny unless he “ broke bulk,” and the
reason was that the act of “breaking bulk ” was an act of
trespass in the carrier, by which the privity of contract was.
determined. Now, however, the carrier is guilty of larceny,.
although he do not break bulk or otherwise determine the
bailiment. () ' : S

The distinction between larceny and embezzlement may
be illustrated by the ease of a clerk or servant, whose duty
it is to receive money for, or on account of, his master. An
appropriation before the money, ete., comes into the sctual
Possession of the master, as if & clerk in a shop, on recelving’
money, puts it into his pocket before putting it into the #ill,
would be embezzlement. (y) But if the money is put in the-
till, or otherwise becoines actually in the master’s possession
before appropriation, and is, in the act of appropriation,.
taken out of the possession of the master, this is larceny at
common law.

But these distinctions are not of such practical importance
ag formerly, for now, in eithsr of the ahove cases, whether
the indictment be framed for larceny or embezzlement, the
~ defendant may be convicted of the offence proved in evi-
dence, (2) and a person indicted for obtaining money by

{®) See 32 & 33 Vic., c. 21, a. 8. .

() Reg. v. Bull, 2 Leach, 841; Reg. v Bayley, 2 Leach, 835; Reg. v,
E’ugzna, I Mood, C, C. 129 ; Rey, v. Walsh, R, & R. 218 ; Reg. v. Magsters,
1Den. 332; 2C. £ K. 930; 18 L. J. (M. C.) 2. .

{2) Bes 32 & 88 Vic,, ¢, 21, . T4. .
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false pretences may be convicted of that offence, although
the facts proved also show a larceny. {a)

Kecetving stolen goods—This offence was punishable a.t
;common law only as & misdemeanor, even when the prinei-
pal had been found guilty of felony in stealing the goods; (5)
.and the mere receipt of stolen goods did not, at common
law, eonstitute the receiver an accessory, but was a misde-
‘meanor, punishable by fine and imprisonment, (¢} unless he
dikewise received and harbored the thief. (d)

There must be a stealing of goods, and the stealing must
.be a crime, either at common law or by statute, before a.
party is liable to be econvicted of receiving. (e)

A conviction of the principal for embezzlement is sufficient -
" to warrant a convigtion of the receiver, by virtue of the
~express words of sec. 100 of the 32 & 33 Vic, o 21, (/)

The goods must be stolen goods at the time of their receipt,.

Thus where four thieves stole goods from the custody of a
railway company, and afterwards sent them in a parcel, by
the same cotapany’s line, addressed to the prisoner. During
the transit the theft was discovered, and on the arrival of the
:parcel at the station for its delivery, a policeman im the
employ of the company opened if, and then returned it to
the porter, whose duty it was to deliver it, with instructions
to keep it until further notice. Omn the following day the
. policeman directed the porter to take the pareel to its address,

where it was received by the prisoner, who was afterwards
.convicted of receiving the goods, knowing them to be stolen.
Upon an indictment, which laid the property in the goods
in the railway company, it was held, (g) that the goods had
.got back into the possession of the owner, so as to be no

{a) 32 & 33 Vie,, ¢, 21, & 93,

{6) 2 Ruga, Cr. 542,

{e) Ihid, 654,

() Beg. v, Smith, L, R. 1 C. C, R. 270, per Bowill, C. J.

(e) Thid. 266 ; 30 L. J. (M. C.) 112, -

h{f} Rey. v. Mpﬂon, Deare. & B. 585 27 L. J. (M. 0}229 Arch, Cr.
P

(f) By Maﬂm, ., aud Keating and Lusk, JJ.; dwsmmtibm Erle, C.J.,
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longer stolen goods, and that the convietion, on that ground,
was wrong. (h)

Again, stolen goods were found in the pocket of the thief
by the owner, who sent for a policeman. The policeman
took the goods, and the three went together towards the
shop of A, where the thief had previously sold stolen goods,
When near it, the policeman gave back the goods to the thief,
who was sent, by the owner, to sell them where_he had sold
the others. The thief then went alone into A.’s shop and,
sold the goods to him, and returned with the proceeds to the
owner. It was held that, under these circumstances, A. could
* not be convicted of receiving stolen goods, for when the goods

came to the prisoner’s hands, they were not stolen goods. (%)

On an indictment for stealing and receivieg a mixture, it
appeared that the thief had stolen two sorts of grain, and
then mixed them, and sold them to the prisoner: it was held
that the latter (the receiver) could not be convicted on such
an indictment, for tha indictment charged a receiving of a
mixture, which had been stolen, knawing it, ¢.e, the mikture,
to have been stolen, but the only evidence showed that pure
oaté and pure peas were stolen, and afferwards mixed and
sold to the prisoner—so that the one pri:'*foner did not steal a
mixture, and the other did not receive, as the indictment
elleged, a mixture which had been stolen, for the mixture
had not been stolen. ()

Previously to the 32 & 33 Vie., ¢, 21, 5. 103, if two defend-
ants were indicted jointly for receiving, a joint act of receiv-
ing must have been proved in order to convict both ; (%) but
that statute now extends to cases, where, upon an indictment
for a joint receipt, it is proved that each of thé prisoners
separately received the whole of the stolen property at

 different times, the one receipt subsequent to the other; and
it makes no difference whether the receipt was direct from

(4] Reg. v. Schmidt, L. R. 1 C. C. R. 15; 35 L. J. (M. C.) 94,

{9) Beg v. Dolan, 1 U. C, L. J. 55: Dears, 463; 24 L, J. (M, C.) 50.
{i'} Reg. v. Robinson, 1 U, C. L. J. N. 8. 63;4 F. & F, 43,

(%) Beg. v. Messingham, 1 Mood. C. C, 257.

R
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the thief, or from an intermediate person. There is no dis-
tinction between separate receipts of the whole, and of part
of the property ; (/) and, under s. 102, there is no distinction
between separate receipts at the same time and separate
receipts at different times. (m)

The goods stolen must be received by the defendant, and
though there be proof of a criminal intent to receive, and a
knowledge that the goods were stolen, if the exclusive posses-
sion still remains in the thief, a conviction for receiving can-
not be sustained. (n) It is also necessary that the defsndant
should, at the time of receiving the goods, know that they
were stolen. (0} . '

Where a-husband and wife are indieted for receiving, it is
proper that thegjury should be asked whether the wife re-

-ceived the goods either from or 1n the presence of her hus-
band, and where the question was not put, and both husband
and wife were convicted, the court guashed the eonviction of
the wite. ()
~ Where, on a joint indictment against husband and wife for
receiving goods with a guilty knowledge, the indictment
found specially that the wife did so receive, and that the
husband “sadopted the wife’s receipt,” it was held that the
latter words were not equivalent to a verdict of guilty
against the husband. (g)

Upon an indictment for feloniously receiving a hat and a
watch, it was proved that, in consequence of information re-
ceived from L. (the thief), a constable went to a room in &
ledging house, where the prisoner slept, and, in a box in that
room, found the stolen hat. The prisoner produced it ab
once, and admitted that L. had brought it there, but denied
any knowledge of the watch. On the following day he was
taken into custody, and after he had left the house, he told

- (1} Beg. v. Reordon, 1, R.1C. C. R.31; 38 L. J. (M. C.)17L

{m) Reg. v. Reardon, L. B, 1C. C, R, 32, per FPollock, C. B.

(») Rgg. v. Wiley, 2 Den. 37 ;20 L, J. (M. C.} 4; Arch, Cr, Pldg, 436.

E;}} ﬂeb;;i 3.3%ardw'oper, 6 U.C.L.J: 262 ; 1 Bell, C.C. 249 ; secalso Reg. v_

Archer, 1 Moad. C. C. 143.
() Reg. v. Dring, 4 U, G, L. X, 26 ; Dears. & B. 320,

i
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the constable that he knew where the watch was, but did
not like to say auything about it befors the people in the
bouse. The watch was not found at the first place to whish
ke took the constable, but he afterwards sent a boy for it, and
the boy having brought it to him, he gave it to the constable,
This wag held sufficient evidence to go to the Jury of & feloni-
ous receiving. (r)

On an indictment for feloniously receiving goods, knowing
them to have been stolen; it is unsafe to couvict a’party as
receiver on the evidence of the thief, unless it ig confirmed,
for otherwise it would he in the power of a thief, from malice
of revenge, to lay a crime on any one against whom he had a
grudge. (s) .

Forgery.—This offence is defined as the frandulent making
or alteration of a writing to the prejudice of another man’s
right, () or as a false making, or making malo animo, of any
written instrument, for the purpose of frand and deceit. (w)

Forgery takes a very wide range, and includes within it
frandulent acts and fabrications, of various deseriptions and
classes, effected in the numberless ways to which the evil
ingenuity of crime ecan resort, (v) But it is said that the
offence consists in the false making of an instrument pur-
porting to be that which it is not, and not the making of an
instrument purporting to be that which it really is, but

. which contains false statements ; and that telling & lie does
not become a forgery, because it is reduced to writing, (w)
The instrament must, carry, on the face of it, the sem-
_blence of that for which it is counterfeited, and not bhe
illegal in its very frame, though it is immaterial whether,
. H genuine, it would be of validity or not. ()

{r) Beg. v. Hobson, I U, C. L. J. 36 ; Dears, U, C. 400,
{8} Beg. v. Robineon, 1 U. C. L., . N. 8.53;4F. & V. 48,

@ Re Smith, 4 U, O, P. R, 218, per 4. Wilson, J. ; and sea ey, v,
ith, 1 Dears, & B. 568,

(6} Hall v. Carty, | James, 383, per Bliss, J.
{v) Thid,

o {w) B parte Lamirande, 10 L. C, J. 200, per Drummond, J.
{x} Reg, v. Brown, 8 Allen, 15 per Curter, C. J,



276 THE CRIMINAL LAW OF CANADA.

On the above principles, the forging or uttering, in this
country, a writing purporting to be a bank note, issued
by a foreign banking company, amounts to the crime of
forgery, though it is not proved that the company had
power, by charter, to issue notes of that description; (¥) it
being shown that the note carried on its face the semblance
of & bapk note, issued by such company, and there being
nothing in its frame to show it illegal. Even if the ille-
gality were a defence, the onus of proving it would lie on the
prisoner. () It is no objection that the note is paysble in
such foreign country. ()

A person, having an order for delivery of wheat for the
support of the poor persons in a municipality, is guilty of
forgery, if he materially alters the order, so as to increase
the quantity of wheat which is obtainable thereunder, with
intent to defrand. (&)

So it is forgery to execute a deed in the name of, and as
represeﬁting, apother person, with intent to defraud, even
though the prisoner has a power of attorney from such
person, bub fraudulently eonceals the fact of his being only
such attorney, and assumes to be prineipal. (¢)

But a man who gives a cheque as his own, merely gigning
a fictitious name, and not intending to pass it off as the
cheque of a person other than himself, is not guilty of
forgery. (d) .

It is forgery, both at common law and within the mean-
ing of the 32 & 33 Vic,, ¢ 19, 8. 23, to make a deed fraudu-
lently, with a false date, when the date is a material part
of the deed, although the deed is, in fact, made and executed
by and between the persons by and between whom it pur-
ports to be made and executed. (¢)

(s} Reg. v. Brows, 3 Allen, 13.

{2 {fm 15, per Carter, C. J.; Reg. ¥. Partis, 40 T, C. Q. B, 214,
(o) Thid.

{8) Beg. v. Campbell, 18 T, C. Q. B. 416, per Robinson, C. J.

(c) Reg. v. Gould, 20 U, C, C. F. 189, per Gwynne, J.

id) Reg. v. Martin, 1. R. 5 Q. B. D. 34,

{e} Reg. v. Rigsom, L. R. 1C. C. R.200; 39L. J. {\M. C.) i0.
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1t wag the duty of the prisoner, a railway station master,
to pay B. for collecting and delivering parcels; and the com-
pany provided a form in which the charges were entered
by the prisoner under the heads of « Delivery ” and * Col-
lecting ” respectively. The prisoner having falsely told B.
that the company would not pay for delivering, but only
for collecting, continued to charge the company for collect-
ing and delivering; and in order to furnish a voucher, after
paying B’s servant; the sum entered in the form for collect-
ing, and obtaining his receipt, in writing, for that amount,
without either his or B.’s knowledge, put a receipt stamp
under his servant’s name, and put therein, in figures, a
larger sum than he had paid, being the aggregate for col-
leeting and delivery. This was held a forgery. (£)

Where, on an indictment for forgery, it appeared that a
promissory note had been drawn by the prisoner, payable,
two months after date, to the order of one J. 8., and after-
wards endorsed by said S.: the prisoner then altered the
note, by making it payable three months after date, and
discounted it at the bank of British North America, in Lon-
don, Ontario. The jury having convieted him of forgery,
on motion fora new trial, on the ground that the forgery or
uttering, if any, was a forgery of or the uttering of a forged
endorsement, the note having been made by the prisoner
himself, and that there was no legal evidence of an intent

-to defraud, it was held that the altering of the note while
it was in his own possession, after endorsement, was a
forgery of a note, and not of an endorsement, and that the
passing of the note to & third party, who was thereby de-

- frauded, was sufficient evidence of an intent to defraud. (g)

The instrument must be made with intent to defrand,
which is the chief ingredient in the offence ; (&) and the

S Reg. v. Grifiths, 4 U. C. L. J. 240 ; Dears. & B. 548; 27 L. J.
M &Jzus.

{g} Rey. v. Craig, 7 U, C. C. P. 239, Reg. v. McNevin, 2 Revue Ley. T11.
(4) 2 Rues. Cr. 774 ; Reg. v, Oraly, supra, 244, J‘per Dirgper, €. J.; Reg.
v. Dunlop, 15 U. C. Q. B. 119, per Robinson, C, J. i
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writing of a signature in sport, without any intention to
defraud, or pass it off as genuine, is not & forgery. (%)
. A man mey draw a promissory. note for any sum he
pleases, and in favor of any person, and payable to him, or
%o his order, or to bearer, and on demand, or ai any time
after date, at any place, and, so long as it remains simply
_as his own promissory note, in his own possession, and
charging no other person but himself with Liability, he may
alter it, at his own free will, in all or any particulars. But
that right of alteration ceases when another person becomes
interested in the note, either by acquiring it as his own
property, or by becoming & party to or responsible for its
payment ; and an alteration then made, prejudicial to any
such person, and under circumstances which afford ground
for inferring an intention fo defrand, is a criminal act. It
would seem that, even after another person becomes a party
to the note—if, for instance, the note was made by the
prisoner, and endorsed by another, but still retained in the
hands of the prisoner, and not uttered as genuine, there
wotld be nothing to establish the intention to defrand, and
the prisoner could not be convieted of forgery. (7)

Sending a telegraphic message in the name of another,
authorizing the receiver to advance money to the sender,
is & forgery. (k) ’

The aet of “forging, coining, ete., spurious silver coin,”
does not eonstitute the crime of forgery. ()

Under the 32 and 88 Vic, ¢ 19, 5. 51, the indictment need
not allege an intent to defraud any person. (m) Nor is it
necessary to prove an intent to defraud any particular per-
son, but it is sufficient to prove that the party accused did
the act charged, with intent to defraud. (»)

(i) Reg. v. Dunlop, 15 U. C. Q. B. 119, per Robinson, C. J.

(i’) Reg. v, Craig, 7 U, Q. C. P. 241, per Draper, C. J.

() Reg. v. Stewart, 25 U. C. C, P. 440, )

{3} BeSmith, 4 U, C. P. R. 215, :

(m) RBee Reg, v, Hathawny, 8 L. C. J. 285; Rey. v. Carson, 14U, C. C. P
30695

“m) 32 & 33 Vie., o. 19, 5. 51.
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I is also immaterial whether any person is actually de-
defrauded by the forgery. (o) If, froma circumstances, the
jury can presume that it was the defendant’s intention to
defraud, it is sufficient to satisfy the allegation in the in-
dictment, even though, from circumstances unknown to the
defendant, he could not, in fact, defraud the prosecutor. {p)’

The making of a false instrument is forgery, though it may
be directed by statute that such instrument shall be in a
certain form, which, in the instrument in question, may not
have been complied with, the statute not making the informal
instrument absolutely void, but it being available for some
purposes. (g) Upon the same principle, 2 man may be con-
visted of forging an wunstamped instrument, though such
instrument can have no operation at law. ()

But it seems that an indictment for forging a note or
agreeraent, which is declared by law to Le wholly void, can-
not be maintained, if the instrument, ou its face, affords evi-
dence that it comes within the statute declaring it void. (s)

4 false letter of recommendation, through the utlering of
which to & chief constable the prisoner obtained a situation
as oonstable, is the subject of forgery at common law, (£)

But a forgery must be of some document or writing ;
therefore, the painting of an artist’s name in the corner of g
picture, with the intention to pass it off as the. original pro-
- duction of that artist, is not a forgery. (u) And where a bill,
sent {0 a person without any drawer’s name, for his accept-
ance, and the endorsement of & solveat third person, and
returned with the acceptance and a fictitious endorsement, is

{0} Begy. v, Crooke, 2 Btr, 901 ; Reg. v. Goate, 1 Ld, Raym, 737.

‘ﬁ} Reg. v, Holden, R, & R. 154 Reg. v. Mareug, 2 C. & K. 356 ;Rey.
¥, Hoataon, ibid. 777.

() Bex v, Lyons, Russ & Ry. 2535,
- |r) Rew v. Huwhkeswood, 1 Leach, 257 ; Hex v. Lee, ibid, 258 n.; Paylor
v. Golding, 28 U, C. Q. B. 201, per Rickards, C. J. :

{8) Taylor v. Golding, 28 U. C. Q. B, 202, per Richards, C. J. )

() Reg. v. Moch, 4 U, C. L. J. 240 ; Dears. & B, 660 ; 27 L. J. (M. C.)
204,

(W) Reg. v. Closs, 4 U. C. L. §. 98 ; 1 Dears. & B. 460.
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not a forgery of a negotiable security, though it might be 2
forgery at common law. (v)
An agreement in the following form :—
“(GLANFORD, Jany. 29, 1864.

~ “1, John Hostine, do agree to William Carson, of Warstead
Plymp, the full right and privilege of all the white oak and
elm and hickory lying and standing on lot 26, south part, on
the third concession of Plymp, for the sum of thirty dollars,
now peaid to Hostine by Carson, the receipt whereof is herehy
by me acknowledged.

* JoaN. HosTINE.”'
may be cobsidered as & contract or agreement for the sale of
timber, and parol evidenee, of the surrounding circumstances,
at the time it was written, would be admissible to explain
it; and, at all events, should it fail as an agreement, it is
clearly a receipt for the payment of money within the Con.
Stats. Can, c. 94,8 9. (w) ‘

The prisoner was secretary of a friendly society, called the
Ancient Order of Foresters, having branches in various towns,
- A member of this society, having paid up all his dues, wished
to obtain a “ clearance,” or certificate that he had made such
payments, in order that he might be entitled to membership in
a branch of the society in another town. The prisoner, having
received the dues and fees for the clearance, neglected to pay
them over o the proper officer, and forged the signature of
the latter to a clearance ; it was held that the clearance was
not an acquittance or receipt for money within the correspond-
ing English section of the 32 & 33 Vic, c. 19, 5. 26. (»)

The prisoner was indicted under the Imperial 24 & 25 -Vie,,
¢ 98, s. 24, for felonionsly making, by procuration, in the
name of ore A, a security for rvioney, to wit, £417 13s.,
without lawful anthority or excuse, with intent to detraud.
The document forming the subject of the indictment was in
the following form .—

. (v) Beg. v. Ha , L. R.
{w) Reg. v. Cm, 14U,
{x) Reg. v. Frenck, L. R.

7Q B.D.78.
C. C. P. 309,
1C. G R. 217; 80 L. J. (M. C.} 58.
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“ THORNTON, October, 1867.

“ Received of the South Lancashire Building Society the
sum of four hundred and seventeen pounds 13s. on account
-of my shave, No. 8071.

“p. p. SUSY AMBLER.
“ £417 13s. WM. Kav"

It was held that this document, though in form a mere
receipt, given by a depositor to the Building Society, might
properly be described in an indictment as a “ warrant,”
“authority,” or “ request,” for the payment of money, if, by
the custorn of the society, such receipts were, in fact, treated
a8 warrants, authorities and requests, for the payment of
money. (y) |

The 16th section of this statute, which is somewhat analo-
gous to the 32 & 33 Vie, ¢. 19, 58, 19 and 20, extends to the
engraving, in England, without authority, of notes purporting
to be notes of a banking company, carrying on business in
Scotland only, notwithstanding s. 65 enacts that nothing in
the Act contained shall extend to Scotland. (2)

Upon an indictment under 1 Wm, IV., ¢. 66, s. 18, for
engraving upon a plate part of a promissory note, purporting
to be part of the note of a banking company, it was proved
that the prisoner, having cut out the centre of a note of the
British Linen Banking Company, on which the whole promis-
sory note was written, had procured to be engraved upon &
plate merely the Royal Arms of Seotland and the Britannia
which formed part of the ornamental border, but placed upon
the plate in the same manner as they are fouud in a complete
note of the company. It was held that the plate so engraved
~ satisfied the words of the section. That the ornamental
border of suc'h a note is part of the note within the section,
a8 *note ” is there used in the popnlar sense. That, in order

(¥} Reg. v. Kay, L. R. 1 C. C. R. 257 ; 39 L. J. {M. C.} 118,
(&) Reg. v. Brackenvidge, L. R. 1C. C. R. 1333 37 L. J. {M. C.) 86.
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to ascertain whether that which was engraved purported,
within the section, to be part of a note, extrinsic evidence
was admissible to the jury, and they might compare it with
a genuine note of the company. (a)

An endorsement, “ per procuration J. 5.,” signed in the
defendant’s own name, was held on the repealed statute, 11
Geo. IV, and 1 Wm. IV, c. 66, 5. 3, not to be forgery, though
the defendant falsely alleged that he had authority from J.
S. to endorse. (3) It would however, be felony within the
31 & 32 Vic, ¢ 19, &, 27. '

So, by s. 47 of thie statute, the forgery of an instrument
in this country, payable abroad, or the uttering of an instru-
ment in this country, forged, and payable abroad, is made an
offence within the meaning of the Act. (¢)

When a prisoner, being pressed for payment of a debt,
obtained forther time to pay, by giving, as security, an 10 U,
in the following form :—

: “ NovEMBER 21st, 1870. -

“T1 O U thirty-five pounds (£35). :

“ ARTHUR CHAMBERS.

“GEORGE WICKHAM.”
and purporting to be signed by the prisoner, and another
whose signature was forged by the prisoner; it was held that
this was an “ undertaking for the payment of money” within
24 & 25 Vic., ¢. 98, 5. 23, the corresponding English section
of the 32 & 33 Vie,, . 19, 8. 26, (d) And there being a con-
gsideration for the I O U, the fact that it did not appear was
of no consequence ; for the consideration of a guarantee need
not be shown on its face. (2) .

The following instrument was held to be a promissory not:
for the payment of money within s. 3, of the 10 & 11 Vic,
¢ 9

R The President, Directors and Co. of the Montreal Bank

() Reg. v. Keith, 1U. C. L, J. 186 ; Dears, 486; 24 L, J, (M. C.} 110.
{(8) Reg. v. White, 1 Den, 208; 2 . & K. 404 ; Arch. Or, Pldg, 579.
{c) See Reg. v. Kirkweod, 1 Mood. C. C, 311

(d) Reg v. Chambers, L. R. 1 C. C. R. 341,

{e) fid, ; aee 26 Vic., ¢, 4D. - .
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prowmise to pay five dollars, on demand, to W. Martin, or
‘bearer.

“ A, SimMpsoN, Cashier,
: “ Wu GAXRK; Pres.

* * MONTREAL, June 1, 1853.” .
for a forged paper, purporting to be a bank note, is a promis-
sory note within the meaning of the statute, and it is equally
so if there i no such bank as that named, the bank intended
being erroneously described in the instrument. (f)

A country bank note for the payment of one guinea, “in
cash or Bank of England notes,” was holden not to be “a
promissory note for the payment of money” within the 2
Geo. IL., ¢. 25, for it was necessary that sush a note should
be for the payment of money dnly. () Such a case is now
provided for by the 32 & 33 Vie, ¢. 19, s. 15.

Under s. 26, the forgery of a request for the payment of
money iz made felony, though it was formerly no offence. (%)

A forged magistrate’s order for a reward for apprehending
a vagrant, which appeared upon the face of it to be defective,
as not being under seal or directed to the constable, ete., was
holden mot to be within the former statute ; for, without these
requisites, it was nothing more than the order of a mere
individual, which the treasurer was pot bound to obey. (2)
Such orders would be authorities or requests within -the
above section.

- An instrument in the following form :—

« $3.50. CARRICK, April 10, 1863.

“JonN McoLEax, tailor, please give Mr. A. Steel to the
amount of three dollars and fifty cents, and by doing you will
oblige me.

“ (Signed) Angus McPrAIL”

is un, order for the payment of money, and not a mere re-
quest. {f) But an instrument as follows :—

{FY Reg. v. MeDonald, 12U, C. Q. B..543.

{g) Reg. v. Wilcock, 2 Russ. 498 ; Arch. Cr, Pldg. 579.

(g) Bee Reg. v, Thorn, 2 Mood. C. C. 210; C. & Mar. 206.
{§) Reg. v, Rushworth, R. & R. 317 ; Arch. Cr. Pldg. 583.
{§) Reg. v. Steel, 13 U. C. C. P. 619.
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“ RENFREW, June 13, 1860.

“ Mr. McKav,—Sir, would you be good enough as for to
let me have the loan of $10 for one week or so0, and send it,
by the bearer immediately, and much oblige your most
humble servant, . :
“ {Signed), J. ALMIRAS, p.p.”
was held not an order for the payment of money, within -the
Con. Stats. Can,, c. 94, but a mere request. (k)

“Mr. WARREN,—Please let the bearer, William Tuke,
have the amount of ten pounds, and you will oblige me,

“B. B, MITCHELL,”

is an order for the payment of money, within this statute,
and not a mere request ; ({) but it would not be a warrant
fur the payment of money, within the meaning of the
statute. (1) The true eriterion as to the instroment being
an order or not, is, whether the person to whom it is di-
rected could recover the amount on payment. (n)

A writing not addressed to & particular person by name,
or to anyone, may be an order for the payment of money,
within the statute, if it be shown by evidence that it was
intended for such person, or for whom it was intended. (¢)

Thus where the order was fer $15, in favor of “bearer or
R. R.” and purported to be signed by one “B,” and the
prisoner in person presented it to M., representing himself
to be the payece and a creditor of “B;” it was held that it
might fairly be inferred to be intended for M., and a con-
vietion for forgery was sustained. (p)

An indictment will not lie for forging or altering the

{k) Reg. v. Reopelle, 20U, C. Q. B. 260,

() Reg. v. T'uke, 17 U. C. Q. B. 296

{rg) Jhid. 208, per Robinaon, C. J.

[:ﬂ Ibid, 299, per Robinson, C. J.; Reg. v. Carter, 1 Cox, C. (. 172 :ibid.
241 ; Rey, v. Dawson, 3 Cox, C. C. 220.
{0} Beg. v. Parker, 156 U, C. C. P. 15; Reg." v. Snelling, 6 Cox, 230 ; 1
Dears. 21%. :

(p} Reg, ~. Parker, 16 U, C. C. P. 15; Reg. v. Snelling, 6 Cox, 230 ; |
Dears. 219.
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Assesament Roll for a township, deposited with the clerk. (g)
~ This would probably now be an offence within the 32 & 33

Vie, e. 19. .

An indictment for forgery of a note was held defective, in
not stating expressly that the note was forged, or that the
defendant uttered it as true. (r) _

TUntil the provincial statute, 9 Vie., ¢. 3, the old rule of the
criminal law of England prevailed, that the party by whom
a forged instrument purported to be signed, was not compe-
tent to prove the signature to be forged, and any one who
might, by possibility, receive the remotest advantage from
the verdict was equally excluded. But the objection was
founded on the ground of iuterest, and, if the witness were
divested of such interest, he hecame competent. (s)

- The 10 & 11 Vie, c. 9, re-enacted the provisiona of the
9 Vie, e¢. 3, and the 16 Vic, c. 19, Con, Stats. U. C., e. 32,
Temoved the incapacity of erime or interest, Thiz latter
-statute did not supersede the former, and both are founded
on the same principle, namely, to prevent the exclusion of
witnesses, on the ground of interest in the subject-matter of
inguiry, the first being applicable to inquiries relative to
forgery, the latter, general, and also removing the disqualifi-
calion attached to a conviction for crime. (2)

The 32 & 33 Vie, ¢. 19, 8. 54, and e, 29, 8, 62, now embody
atl the provisions ef the former enactments on these points.

Where the prisoner was indicted for forging an order for
the delivery of goods, and on the trial the only witnesses
examined were the person whose name was forged and the
person to whom the order was addressed, and who delivered
the goods thereon, and, there being ne corroborative evidence,
it was held, that, under the proviso in the 10 & 11 Vic,, e.

{q) Reg. v. Preston, 21 U. C. Q. B. 86,

{r) Reg. v. Duniop, 16 U, C. §. B. 118,

{9) Reg. v. Giles, 6 U. C. C. P. 86, per Draper, C. J.
{t) fbid. 86, per Draper, C, L.

/
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9, 8. 21, there was not sufficient evidence to support a con-
viction. (u) '

Where, on an indictment for forgery of the prosecutor's
name as endorser of & promissory note, the prosecutor swore
that he was a marksman, and had on several occasions en-
dorsed notes for the prisoner, sometimes allowing the prisoner
to write his name, and sometimes making his mark, and the
only evidence offered in corroboration was that of the prose-
cutor’s son, to the effect that his father was a marksman ; it
was held (v) that such corroboration was sufficient to warrant
a convietion. (w) But the court were not unanimous in their
decision, and the anthority of the case may well bhe doubted.
Furthermore, it has been held in Quebec, that the corrobo-
ration of the evidence of an interested witness canoot be
based on something stated by that witness. () :

The offence of forgery is not triable at the Quarter Ses-
sions. (¥)

Great care was formerly requisite in describing the instru-
ment in an indictment for forgery, but now it is sufficient to
describe the same by any name or designation, by which the
same may be usually known, or by the purport thereof, with-
out sefting out any copy or fac simile thereof, or otherwise
describing the same or the value thereof. (2)

It is not necessary, in an indictment for forgery, to allege
an intent to defraud any particular person, but it is sufficient
to allege that the party accused did the act with intent to
defrand, (a)

Where goods were obtained by felse pretences, through
the medium of a forged order, the uttering of which was
felony, the indictment must formerly have heen for the felony,

(u) Reg. v. Giles, 8 U. C. C. P. 84. Aa to what is sufficient corrobora
tion, see Reg. v. McDonald, 31 U. C. Q. B. 337

(v} Cameron, J. dmaentmg

{w) Reg. v. Bannerman, 43 U. C, Q. B. 547,

(z) Reg. v. Perry, 1L, C L. J. 80,

[y) Reg. v. McDonald, 317, C. Q B. 337 ; Reg. v. Dunlop, 15U, 0. Q. B.

(z]32&33Vlc c. 19, s 49,
{a) S¢ce 8 51. \
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otherwise an acquittal would have been directed on the ground
that the misdemeanor was merged, (3)

In an indietment for forging & receipt, it must be alleged
that such reéeipt was either for money or goods, etc., as men-
tioned in the Con. Stats. Can,, ¢. 94, 5. 9. (c)

Where the instrament is set out in Asee verba, in an indict-
ment for forgery, the description of its legal character is
surplusage, and unnecessary, (4)

It is no defehce to an indictment for forging a note, that
the prisoner may have expected, and fully intended, to pay it
when it became due. (¢)

The offence of forgery, at common law, wag only a misde-
meanor, and it fell within the general class of cheats, ( £)

Cheats and frauds.—These offences at common law con-
sisted in the fraudulent obtaining the property of another, by
any deceitful and illegal practice or token, short of felony,
which affects, or may affect, the public, or such frauds as are
levelled against the public justice of the realm. () But
every fraud on private individuals is not a penal offence, (R}

In the case of forgery, it was sufficient that the party
might be prejudiced by the false instrument, but nothing
could be prosecuted as a cheat at common law without an
actual prejudice, which wes an obtaining on the statute 33
Hy. VIIL ()

If a person, in the way of his trade or business, put, or
suffer to be put, a false mark or token upon any articls, so as
to pass off as genuine that which is spurious, if such article

_be seld by such false token or mark, the person so selling
way be indicted for & cheat at common law, but the indict-
ment must allege that the article was passed off by means of
such false token or mark, :

{b} Reg. v. Evans, 5 C. & P. 553; but see now 32 & 33 Vie., e. 29, 8. 50,
(¢} Reg. v. McCorkill, 8 L. (. J. 288.
(d) Reg. v. Carson, 14U, C. C. P. 309 ; Reg. v. Williams, 2 Den. C, C. 61,
" {e) Reg. v. Craig, 7U. C. C. P, 244,
L) 2 Rurs, Cr. 709 of seq, -
61{:?] Reg. v. Roy, 11 L. C.' J, 94, per Drummond, J.; and see 2 Rusa. Cr.

(k) Reg. v. Roy, 11 L, C. J. 89,
(i} 2 Russ, Cr. 613 ; Ward’s case, 2 Str, 747.
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Where an indictment alleged that the prisoner, being a
picture dealer, knowingly kept in his shop a picture whereon
the name of an artist was falsely and fraudulently painted,
with intent to pass the picture off as the original work of the
artist whose name was so painted, and that he sold the same
to H. F., with inteut to defraud, and did thereby defraud him,
but without stating that the pieture was passed off’ by means
of the artist’s name being so falsely painted, it was held that
such painting of the artist's name was putting a false token
on the picture, and that the selling by means thereof would
be a cheat at common law, but that the want of such laat
averment was fatal. (f)

Where a person contracts to deliver loaves of bread, of a
certain weight, at a certain price, the delivery of a less quan-
tity (¢ e. lesa in weight) than that contracted for, is a mere
private fraud, and not indictable, if no false weights or tokens
have been used, (k)

False personation.—Falsely personating a voter at & muni-
cipal election is not an indictable offence. Our statute law
contains no provision on the subject, nor is it an offence at
dommon law, {§) It is different, however, with regard to
parliamentary elections, for by 37 Vie, ¢. 9,8. 74, it is enacted
that “a person shall, for all purposes of the laws relating
to parliamentary elections, be deemed to be guilty of the
offence of personation, who, at an election of a member of
the House of Commons, applies for a ballot paper in the
name of some other person, whether such other name be that
of a person living or dead, or of a fictitious person, or who
having voted once at any such election, applies at the same
election for a ballot paper in his own name.”

To complete the offence of inducing a person to personate
a voter, it woald seem not necessary that the personation
should be successful, and a conviction for the offence was

() Reg. v. Closs, 4 U, C. L. J. 96 ; Dears. & B. 480; 27 L. J. (M. C.) 54.
{i) Reg. v. Bagleton, 1U.C. L. J 179 Deacs. 515; 24 L. J. (M. C.) 158.
(1]RegvHogg,25UCQB.66 RegvDem,lDenCCl
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held good, though it did not set out the mode or facts of the
inducement. /m) :

It would seem that in an indictment for this offence there
- should be an averment negativing the identity of the defend-
ant with the voter suggested to be personated. (n)

Malicious injuries—Injuring or destroying private pro-
perty is, in general, no crime, but a mere civil trespass, aver
which a magistrate has no jurisdiction, unless by statute. ()

The 32 & 33 Vie, e. 22, contains provisions respacting
malicions injury to property; but, to bring a case within this
statute, the act must have been wilfully or maliciously
done. (p} But the malice, to be proved, need not have been
conceived against the owner of the property, in respect of
which it shall be committed. (q) And where & man does
an act to an animal which he knows may prave fatal, not
from ill-will towards the owner or animal, but simply to
gratify his depraved tastes, such act is malicious within the
statute. (r) But where the prisoner threw a stone at a crowd
intending to hit one or more of them, but not intending to
injure the window, it was held that there was no malice,
actual or constructive. {53 Oan principle, one would have
thought that the malice would have been transferred to the
window.

1t would seem to be necessary to allege that the property
injured is the property of another person. )

It is not necessary that the damage done should be of a
permanent kind. Plugging up the feed pipe of a steam engine
is an pffence within s. 19 of this Act. (w)

It was held under the former statule, 4 & 5 Vie, c. 26,
8. 5, the words of which were not so comprehensive as the

{m) Reg. v. Hague, 12 W, R. 310,
{n) Reg. v. Hogp, 25 U, . Q. B, 88, per Hagarty, J.
(0) Powell v. Williamson, 1 U. C, @, g 185, per Robinson, C. J.
(p) Powell v, Williamson, supra ; R%A v. Elston, § AllL 2,
{g) Bee. 66; Reg. v. Bradshaw, 38 U, . Q.B. 5684 ; Reg. v. Blston, 5 All 2,
(r} Beg. v. Welch, L. R. 1 Q. B. D. 23,
(e} Reg. v. Pembleton, L. R. 2 C. C. R. 119,
{t) Reg. v. Eiston, 5 AlL 2,
{v) Reg. v. Figher, LL.R.1C.C.R.7; 35 L. J. (M. C.,) 57.
8



290 . THE CRIMINAL LAW OF CANADA.

present statute, that an apparatus for manufacturing potash,
" consisting of ovens, kettles, tubs, etc., was not a machine or
engine, the cutting, breaking, or damaging of which was

felonions. (v)

1f the defendant sets up and shows a bona fidé claim of
title to land, the jurisdiction of the magistrate is ousted, ()
even though he believe the claim to be ill-founded. {x)

" Under s. 45 of the 32 & 33 Vic, c. 22, upon an indictment
for maliciously wounding a horse, it is not necessary to prove
that any instrument was used to inflict the wound, and the
word * wound ® must be taken in the ordinary sense. )

Secs. 20 and 28 of the 4 & 5 Vic, ¢ 26, gave a summary
remedy, not for trespassing on the cloge, but for malicious
injuries to the tree. (z) :

A summons for malicious injury to property, under the
former statute, must have been upon complaint under oath,
and a conviction stating that the offence complained of was
committed © depuis enwiron huit jours” was held bad for
uncertainty. ()

The offence of wilfully injuring a fence, etc., under the
(N.B) 1 Rev. Stats., c. 153, s 11, was a misdemeanor, not
punishable by summary conviction. (b)

An indictment charging that the defendant in a secret and
clandestine manner cut off the hair from the manes of two
horses, the property of one W. B., discloses an offence within
the Rev. Stats. of Nova Scotia, ¢. 169, 8. 22; and where an
act is committed wrongfully and intentionally, dnd with full
knowledge of the ownership of the property, malice will be
presumed. (¢}

{2} Reg. v. Dugherty, 2 L.
{w) Reg. v. O"Brien, B Q
280 ; Reg. v, Taylor, 8 U,
() Reg. v. Davideon, 45
{3} Reg. v, Builock, L. B.
(z} Madden v. Farley, 6
() B parte Hook, 3 L
{8) Bz parte Mulhern, 4 Allen, 259.
{c) Reg. v. Smith, 1 Sup. C. R. (N. 8.) 290,

C. R. 256.
L. R. i61; ex parte Donovan, 2 Pugeley,

bl 1
[

25

B. 9L
R. 115; 37 L. J. (M. C.) 47.
B. 213, per Robinson, C.J.
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Arson.— Arson at common law is an offence of the degree of
felony, and has been described as the maliciovs and wilfyl
burning of the house of another. (@) 1tisto be observed that
the burning must be of the house of another, but the burning
2 man’s own ‘house in a town, or 30 near to other houses as
to create danger to them, is a great misdemeanor at common
law. (s)

The owner of a house would, at common law, commit no
offence by destroying it, whether by fire or by pulling it down
to the ground, provided that in so doing he did not infringe
the maxim, sic utere tuo ut alienum non leedas, and even by
non-observance of that rule he would only commit a civil
injury, and not & crime, (H :

Arson, at common law, being an injury to the actual
possession, and not merely a wrong iu destroying a valuable
property, when the legislature extends the limits of the crime,
We must construe its enactinents strictly. (g)

By the 32 & 33 Vic, ¢ 22,5 3, the setting fire to any
house, whether the same is then in the possession of the
offender or in the possession of any other person, is made
felony ; and now, under this statute, it is immaterial whether
the house be that of another or of the defendant himself,

The words in this statute are “set fire to” merely, and
therefere, it is not necessary to aver in the indictment that
the house, ete., was burnt, nor is proof required that it was

. actually consumed. (2) But within this Act, as well as to
constitute the offence of arson at common law, there must be
an actual burning of some part of the house ; a bare intent or
attempt to do it is not safficient, (%)

Where a small faggot, having been set on fire on the
boarded floor of a room, the boards were thereby “ seorched
black but not burnt,” and no part of the wood was con-

{d) 2 Russ. C. R. 1024

{e} Ibid,

(f) Reg. v. Bryans, 12U, C. C. P. 163- ,ger Draper, O, J.

lg) MeNab v, McQrath, 5 U. C. Q. B. 0. 8. 522, per Bobinson, C. J.

(k) Reg. v. Salmon, R, & R. 26 ; Rey. v. Stallion, 1 Mood, . C, 398 ;
Arch. Cr. Pldg. 509.

{§) Ttid,
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sumed, this was held not a sufficient burning. (f) Now,
however, by 5. 8 of the statute, setting fire to any matter or
thing, being in, against, or under any building, under such
cirgumstances, that if the building were thereby set fire to,
the offence would amount to felony, is made felony.

Setting fire to a quantity of straw on a lorry is not an
offence within the Act. () The burning must also be mali-
cious and wilful, otherwise it is only & trespass. And an
information simply saying that the prosecutor believed that
the prisoner had set fire to the prosecutor’s premises, was held
to disclose no offence. (/) No negligence or mischance, there-
fore, will amount to such a burning. (m) But malice against
the owner of the property is not necessary. (n) .

The decisions with respect to burglary apply also to arson,
a8 to what may be considered a house, shop, ete. (o)

A shop is defined to be a place where things are publicly
gold. Tt also has another signification, as a room where some
kind of manufactures are carried on, as a shoemaker’s shop,
etc.; but this sense is merely confined to common speech,
and the legislature does not generally use the word in this
sense ; and in the 3 Wm. IV, c¢. 3, they clearly did not,
Decanse buildings used 1n carrying on any trade or manufac-
tare were protected under a separate and distinet provision,

" although the term shop had been used before, and, in fact,
by their adding the qualification used, in carrying on any
trade or manufacture, the legislature evinced that they in-
tended to have reference to the purpose for which the build-
ing was actually used, at the time of the offence. (p)

Where a building set fire to had not, for a year or more,
been occupied as a shop, but contained some iron in the
cellar, but was otherwise not inhabited for any purpose; it

{§) Reg. v. Russell, C. & Mar, 541.

{g) Reg. v. Satchwell, L. R. 2 ¢ . R. 21

() Munro v, Abbo, 39 U. C. Q. B. 78

{m) 2 Buaa. Cr. 1025.

(n) 32 & 33 Vic,, ¢, 22, 6. 66 ; Reg, v. Bradshaw, 38 T. C. Q B. 564.
to) McNab v, McGrath, 5 U. C. Q. B. 0. 8, 522.

ip) Ibid., supra, 520. :
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was held not to be a shop within the meaning of the
statute. (¢) :

- It was clearly not the intention of the legislature to make
the burning nf any and every building arson, and the reason
which may have led to ineluding dwelling-houses, barns, or
shops, can ouly be intended to apply to buildings occupied
as dwelling houses, barns, or shops. Not that a dwelling-
house, etc., can only be regarded as being legally such at the
very moment when it is actually being used for its appro-
priate purpose. If left for a moment antmo revertendi, it is
still the dwelling-house of its possessor. A mere building,
though fitted up, or intended for any of these purposes, dues
not acquire its character until it has been appropriated to its
proper purpose, and, after it has been so appropriated, the
use must he continued to the time of the offence, or, if dis-
continued, must be discontinued under such circumstances as
indicate an intended immediate resumption, (+)

A small shanty, about twelve feet square, slightly con-
strueted with boards placed upright, having a shed-roof of
boards but no floor, nor any windows or openings for
windows, having, however, a-door not hung but fastened
with nails, being used by & carpenter who was putting up
8 house near it, as a place of deposit for hiz tools and
window-frames whieh he had made, but in which no work
was carried on by him, and which had not been used as a
workshop at any time, to any degree, was held not a build-
ing used in carrying on the trade of a carpenter, within the
4 & 5 Vie, ¢. 26, 8. 3, (s}

A building, within the 32 & 33 Vie, ¢. 22, 5, 7, need not
necessarily be a completed or finished strueture : it is suffi-
cient that it should be a connected and entire structure.

Thus in one case, the building set fire to was one of seven
built in & row, intended for dwelling-houses, and built, in

. part, of machine-made bricks, all the walls, external and

(q) McNab v, Me@rath, 5U. C. Q. B. 0. 8, 510,
(v} 1bid. 522,
{8} Reg. v. Smith, 14 U. C. Q. B. 546.
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internal, of the house, being built and finished, the roof
being on and finished, and a considerable part of the floor-
ing laid. The internal walls and ceiling were prepared, and
ready for plastering, and the house was in a forward state
towards completion, but was not completed ; it was held to
be & building within the meaning of this section. (¢}

*But the remains of & wooden dwelling-house after a pre-
vious fire, which left only a few rafters of the roof and
injured the sides and floors so a3 to render it untenantable,
and which was being repaired, was held to be no “ building”
within the section. (u)

Where the question of building or no building is pro-
perly left to the jury, their finding is conclusive. (v}

Where the offence consists of the setting fire to the house
of a third person, the intent to injure that person is inferred
from the act, provided it be wilful, for every person is
deemed to intend the natural consequences of his own
act. ()

On the other hand, where the defendant is charged with
setting fire to his own house, the intent to defraud cannot
be inferred from the act itself, but must be proved by other
evidence. (=) :

An indictment, under Con. Stat., c. 93, a. 4, need not have
alleged the intent to injure or defraud, as the statute did
not make the intent part of the crime, and-differed from
the English in this respect. () But it was necessary to
prove an intent to injure or defraud, in order to show the
act to be unlawful and malicious within the meaning of the
statute, () wheri the court would infer the act to be un-
lawful and malicious. ()

The 32 & 33 Vic, ¢. 22, s. 3, makes the intent part of the

{£) Beg. v. Manning, L. R. 1C, C. R, 338.

{u} Rey, v. Labadie, 32 U, C. Q. B. 420,

{v) Reg. v. Manning, L. B. 1 C. C, R, 338

{w) Ses Reg. v. Farrington, R. & B, 207.

{#) Seo Arch. Cr. Pldg. 511.12 ; Reg. v. Gilson, R. £ R. 138, -

{g) Reg. v. Bryons, supra ; Reg. v. Greenwood, 23 U, C. Q. B. 250,
{z} Rey, v, Bryans, 12 U, C. C. P. 161,

f{a) Tbid.



ARSON, 295

erime, and it is apprehended that the intent must now be
alleged in the indictment, notwithstandingthe above cases. (b)

In Greenwnod’s case, the prisoner being indicted for unlaw-
fully and maliciously attempting to burn his own house, by
setting fire to a bed in it, it appeared in evidence that the
house in question was so closely adjoining to another house,
both being of wood, and the space between the two being
only a few inches, that it would be next to impossible that
the one should be burnt without also burning the other;
that the dead body of a woman was in the bed at the time ;
that her death had heen caused by violence ; that she had
been recently delivered of a child, whose body was found in
the kitchen, and that she had lived in the house since it had
been ‘rented by the prisoner, who frequently went there at
night. It was also shown that the prisoner had been indicted
for the murder of this woman, and acquitted, and the record
of bis acquittal was put in. This evidence was objected to,
as tending to prejudice the prisoner's case; but the court
held it admissible, for, the house being the prisoner's, it was
necessary to show that his attempt to set fire to it was
unlawful and malicious, and that these facts would prove it,
and might also satisfy the jury that, the murder being com-
mitted by another, the prisoner’s act was intended to conceal
‘it. (e)

The intention must be to injure some person who is not
identified with the defendant. * Therefore, a married woman
cannot be indicted for setting fire to the house of her husband,
with intent to injure him. (d)

Where the prisoners are indicted undet the 32 & 33 Vie.,
€. 22, 5. 3, for unlawfully, maliciously, and feloniously setting

fire to a shop “of and belonging to ” one of the prisoners,
the averment of ownership is an immaterial averment, which
may be rejected as surplusage, and need not be proved;

{b} See Arch. Cr. Pldg, 508 ; Reg.v. Price, 10. & K. 73 but see Reg.
¥. Cropin, Rob. & J. Dig. 904,

{e) 23 U. C. Q. B, 250,

i) Reg v. March, 1 Mood, C. C. 182 ; Arch. Cr. Pldg. 512.
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and an intent to injure another person, whose name is not .
stated in the indictment, may be proved in support of the
indictment ; for, by s. 68 of the Act, it is not necessary to
allege an intent to injure ov defrand any particular person. (¢)

The word “arson” is net used as & term of art, as “murder,”
or the like, in legal documents ; but is used to express what
indictments describe as wilfully, maliciously, and feloniously
getting fire to a house. (/)

Where one W., after arranging against a wall, under the
prisoner’s directions, a blanket saturated with coal oil, so that
if a flame were communicated to it, the building would have
caught fire, lighted a mateh, and held it in his fingers till it
was burning well, and then put it down towards the blanket,
and got it within an inch or two of the blanket, when the
match went out, the blaze not touching the blanket, and he
throwing away the match, and leaving, without making any
second attempt, and no fire was actually communicated to
the oil or blanket ; it was held that these were overt acts
immediately and directly tending to the execution of the
principal crime, and that the prisoner was properly con-
victed under the 32 & 33 Vic, ¢ 22, 8. 12, of an attempt to
commit arson. (g)

On an indictment under the corresponding English section
of 32 & 33 Vic,, ¢. 22, 9.8, it appeared that the prisoner, from
ill-will and malice against & person lodging in a house, made
a pile of her goods on the stone floor of the kitchen, and set
fire to them, under such circumstances that the house would
almost certainly have been burned, had not the police extin-
guished the fire before the house was actually ignited. The
. judge, at the trial, told the jury that, if the house had caught
fire from the burning goods, the question whether the offence
would have amounted to felony would have depended upon
whether such a setting fire to the house would have been
malicious, and with intent to injure, so as to bring the case

{e) Reg. v. Newboulf, L. R, 1 C. C. R. 344,
{7) Re Anderson, 11 U. C. C, P 69 per Hagarty, J.
{g)} Reg. v. Goodmn,ﬂU C.C. P 338
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within the eorresponding section of 32 & 33 Vie, e 22,8 34
and that, though the prisoner’s object was only to destroy
the goods, and injure the owner of them, and not to destroy
the house, or injure the landiord, yet, if they thought he was
aware that what hé was doing would probably set the house
on fire, and 50 necessarily injure the owner, and was at best
reckless whether it did so or not, they ought to find that, if
the building had caught fire, from the ‘setting fire to the
goods, the offence would have been felouy, otherwise not.
The jury found that the prisoner was guilty, but not so that,
if the house had caught fire, the setting fire to the house
would have been wilful and malicious ; and it was held that,
upon the finding of the Jury, the prisoner was not guilty of
felony ; for their finding was only that the goods were set on
fire with intent to injure the owner of the goods, and there
was no section in the Act which makes the wilful and mali-
clous setting fire to goods felony. (%) _

It is a felony, under 14 & 15 Vic, ¢. 19, 8. 8, coupled with
7TWm. IV, and 1 Vic,, ¢. 89, 5. 3, for a man to set fire to
goods in a house in his own ocoupation, with intent to de-
fraud an insurance company, by burning the goods. One of
these Acts makes it felony to set fire to a house, with intent
to defraud. The other, felony to set fire to geods in a house,
the setting fire to which house would be felony. 1f the inten-
- tion to defraud is meant to extend to the defrauding of any
person who may be defranded by the effects in the house being
destroyed, then, in this case, it would be felony to set fire to
the house ; but setting fire to goods in & house, the setting
fire to which house would be felony, is felony. ()

Upon an indictment under 7 Wm. IV, and 1 Vie,, c. 89,
% 10, for setting fire to a stack of grain, it was proved that
the prisoner set fire to a stack of flax, with the seed in it, and
‘the jury found that flax seed is grain, and. it was held that a
conviction was right. (k)

{$) Reg. v. Child, 1. R. 1 C. C. R. 307.
{j) Beg. v. Lyons, 5 U. C, L. J. 70; Bell, C. C. 38. ’
{i) Reg. v. Spencer, 3U. C. L. J, 19 ; Dears, & B. 131 ;26 L. J. (M.C.} 18,
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Perjury and subornation of perjury—Perjury at common
law is defined to be a wilful false oath by one who, being
lawfully required to depose the truth in any proceeding in a
court of justice, swears absolutely, in a matter of some con-
sequence, to the point in question, whether he be believed or
not. (/) Subornation of perjury, by the common law, is an
offence, in procuring a man to take a false oath, amounting
to perjury, who actually takes such oath.(m) These offences
are now misdemeanors, by the 32 & 33 Vie, c. 23,8 L

An oath or affirmation, to amount to perjury, must be taken
in a judicial proceeding, before & competent jurisdiction. (n)

The swearing falsely by a voter, at an election of alder-
men, is not an oath upon which, by the common law, per-
jury could be assigned, not being in any judicial proceeding,
or anything tending to render effectual a judicial proceed-
ing. (o) This would probably now be perjury, under the
32 & 33 Vic, ¢. 28, 8. 2. ()

But false swearing before a local marine board, lawfully
constituted, upon a matter material to an inquiry, then
being lawfully mvestlgated by them, in pursuance of the
17 & 18 Vie, e. 104, is perjury and indietable, as such, for
it ts in a tribunal invested with judicial powers. (g)

Since the Judicature Act, it is sufficient evidenece of the
existence of proceedings for the officer of the court to
produce the copy of the writ filed, and of the pleadings, if
any. (v) .

Although a summons in bastardy is irregularly issued,
yet, if the defendant actually appears, he thereby waives
any irregularity there might be in the proeess; conaequently
the proceeding of the justices, in taking his evidence, is a

{f) 8 Bnas, Cr. 1.

{m) Thid,

{n) Reg. v. Ayleti, 1 T. R. 69; 8 Russ. Cr. 2,

(0} Thomas v. Pilatt, 1 U. C. Q. B. 21:

{p) Hogle v. Hogle, 16 U. C. Q. B, 520, per Robinson, C. J.

{g) Reg. v. Tomiinson, L. K. 1 C. C R, 49; 36 L. J. (M C.} 41 ; Reg. v.
D 4

Smith, L. R.1C. ¢, B. 110,
{r) Reg. v. Scott, 1. R. 2 Q. B,
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valid judicial proceeding sufficient to make the prisoner’s
false swearing, in the course of it, perjury. (s)

Where the affidavit is not taken in a judicial proceeding,
and therefore does not constitute perjury in its strict sense,
the party may nevertheless be indieted for a misdemeanor
at common law if taken on a lawful occasion, in which it
has been made an offence by law to swear falsely. () Thus
afalse statement in an affidavit made under the Bills of Sale
Act, for the purpose of having a bill of sale filed, though
not strictly constituting perjury, was, nevertheless, a false
oath, sufficient to found a conviction for perjury on the ordi-
nary indictment. (u)

The party administering the oath must have competent
puthority to administer it in the particular proceeding in
which the witness is sworn. (»)

To give a magistrate jurisdiction, it is unnecessary to
show any summons issued, or any step taken to bring the
person complained of before him, for, so long as he was
present, the manner of his getting there was immaterial; (1)
and even the fact that he was arrested on a warrant illegally
issued does not affect the magistrate’s jurisdiction. (x)

But where the complaint before the magistrate was for
selling liquor without license, contrary to the (Ont.) 32 Vie.,
¢ 82, and the indictment did not show where the liquor
was sold, and s. 25 of the Act required the proceedings to
be carried on before magistrates “having jurisdiction in
the municipality in which the offence ia committed,” so
that it did not appear from the indictment that the magis-
trate had jurisdiction to hear the complaint or administer
the vath, the indictment was held insufficient in law. (y)

(6) Regv, Fletcher, L, R. 1 0. C. R, 8

{#) Beg. v. Chapman, 1 Den, 432, 2 C. & K. B46; Heg. v. Hodgkiss,
LRI1CCR212;8L T (M L.} 14 ; Hogle v. Hogle, supra,.

{u} Reg, v. Hodgliss, L. R. 1 C. C. R. 212,

{v} Reg. v. MeIntosh, | Hannay, 372; Meddam v. Weaver, 2 Kerr, 176.

{0} Reg. v. Magon, 20 U. . Q. B. 431,

{z) Reg. v. Hughes, L. R. 4 Q. B. D. 614.

() Reg v. Mason, 20 U. C. Q. B, 434, per Wilson, J.

20.
C.
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Defendant, by verbal agreement, engaged to work as =
farm servant with one T., on the 9th of April, 1860, at $8
per month, the bargain being, that he should work for half
a month, and as long after as he was found to suit, or until
the fall ploughing was done. It was held that this could
not be treated as a hiring for a year, or any period beyond
it, and that it was such a hiring as came within the Con.
Stats. U. C, e. 75, and under the 12th section of the Act, gave
the magistrate jurisdietion to adjudicate on the matter, and
afford redress, and that a false oath taken in such proceeding
was therefore perjury. (2) A magistrate has jurisdiction to
adjudicate upon such a complaint, although the summons
be not taken out until the relation of master and servant
has ceased ; or, at any rate, he has jurisdiction to inquirg
into the existence of that relation. (@)

But where a woman, having obtained judgment against the
defendant in a county court, married, and afterwards, in her
maiden name, took out a judgment summons against him
in another district, which, on hearing, the judge amended
by inserting her husband’s name, and the defendant was
then sworn and examined, and was afterwards indicted and
convicted at:that hearing; it was held that he was im- .
properly convicted, as he had been sworn in a cause in
which there was no judgment, and in which the eounty
court had no jurisdiction; (5) and on an information for un-
lawfully kiiling cattle, the charge was held to be only one
of trespass, and that, therefore, the magistrate had no juris-
diction to administer an oath. (¢)

The defendant was convicted on an indictment for perjury,
assigned upon a clavse in his affidavit, made before a magis-
trate under Con, Stat, U. O, c. 52, 5. 73, in compliance with
one of the conditions of a policy issued to him by a mutual
fire insurance company, requiring the assured, in case of loss

(2} Reg. v. Walker, 21 U. C. Q. B. 34.
{a) Beg v. Proud, k.. R. 1 C. ¢, R. 7L .
(b) Reg. v. Pearee 9 U. C. 1.7, 333 ;3 B. &£ 8. 531; 32 L. J. (M. C)i5
{c} Gonong v. Fawceil, 2 Pugsley, 120,
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by fire, to deliver unto the company a detailed statement,
under oath, of his loss, and value of the property destroyed.
It was held that the policy of insurance containing this con-
dition should have been produced in order to show the an-
thority of the justice of the peace, before whom the affidavit
was made, to administer the oath, and alsoc the condition
above referred to, of which there had been no proof what-
ever, although the perjury assigned had beenr committed in
complying with it, (d)

By the 32 & 33 Vic,, ¢. 23, s. 4, the justice or commissioner
is now required to take the affidavit or declaration.

On an indictment for perjury, dn the hearing of a eom-
plaint for trespass in pursuit of game, it appearsd that the
complaint alleged that the defendant was in the close for the
purpose of destroying game, but it did not allege that it was
for the purpose of destroying game thers. The complaint
was held to be sufficient in form to give the justices jurisdic-
tion, so as to make false evidence, on the hearing, perjury. (¢)

The clerk of a Division Court, acting under the 13 & 14
Vie, ¢. 53, & 102, issued an interpleader summons on his
own authority, without the bailiff’s request. The statute
requires the summons to be issued upon the application of
» the officer charged with the execution of the process. Both

* parties attended before a barrister appointed by the judge of
the court, who was ill. They thereby submitted to the juris-
_diction, and an order was made under this section. The
Judge afterwards granted a new trial, which took place.
The defendant was convieted of perjury, committed on the
hearing, after the granting of the new trial; but it was held
that both parties having appeared in the first instance, the
proceedings then could not be considered void, for want of a
previous application by the bailiff, and were, consequently,
final and conclusive. But it not being competent to ths
Jjudge to order a new trial, under 5. 84 of this Act, the pro-

{d) Reg. v. Gagan, 17 U. C. C. P. 5¢
{€) Reg, v. Western, L. R 1 (. C, K. 122; 37 L. J. (M. C.) 5L
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ceedings on the second trisl were irregular and extra-judicial,
and the false sweating taking place on it, the eonviction was
illegal, as there was no authority to administer the oath. (/)

Not only must offences of the nature charged be within
the competence of the magistrate, but he must also have
jurisdiction territorially. (g)

Where the jurat of an affidavit states the place, it is prime
Jacte evidence of administering the oath there, (2) A person
is indietable who gives false evidence before a grand jury,
on & bill of indictment, and the false swearing may be
proved by the evidence of other witnesses, examined before
them on the same bill (z)

Previously to the 32 & 33 Vie, ¢. 23, s. 7, the doctrine
was, that that part of the oath upon which the perjury is
assigned must be material to the matter then under the eon-
sideration of the court. (j) -

But that section enacts that all evidence and proof what-
soever, whether given or made orally, or by, or in any
affidavit, affirmation, declaration, examination or deposition,
shall be deemed and taken to be material, with respect to
the liability of any persen to be proceeded against, and
punished for wilful and corrupt perjury, or for suborna-
tion of perjury. _

The matter sworn must be either false in fact or, if true,
the defendant must not have known it to be so. Butba
man may be indicted for perjury, in swearing that he be-
lieves a fact to be true, which he must know to be false. (%)

(f) Reg. v. Doty, 13 U. C. Q. B. 398,

{g) Reg. v. Row, 14 U, C. C. P, 307 ; Reg. v. Atkinson, 17 U.C.C.P. 295.

{4} Reg. v. Atkinson, supra, 301, per J. Wilaon, J.

(i) Reg. v. Hughes, 1 C. & K, 51%; Arch, Cr, Pldg. 815.

i#) Reg. v. Griepe, 1 Ld. Raym. 256; Reg. v. Nichol, 1 B. & Ald. 2] ;
Reg. v. Townsend, 10 Cox, 356 ; 4 ¥, £ F. 1089 ; Arch. Cr. Pldg. 816; 2
Salk. 514 ; Rey. v. Lavey, 3C. & K. 26; Rey. v. Overton, 2 Mood. C. C.
263 ; C. & Mar. 655 ; see nleo Reg, v. Gibbons, L. & C, 109 ; 31 L. J, (M.C.)
98; Arch. Cr. Pldg. 817; Reg. v. Tysor, L. R. 1 C. C. B. 107; 37 L. J.
(M.C.)7;16 W. R. 817 ; Reg. v. Murray, 1 F. & F, 80 ; Reg. v. dlsop, b
C. L. J. N. 8 159 ; 11 Cox, 264 ; Reg, v, Naylor, 11 Cox, 13; W.R. 374 ;
Reg, v. Courtney, 7 Cox, 111; § Ir. L. R. N, g 434 ; Reg. v. Dunston, Ry,
& M. 109 Rey. v. Goodard, 2F. & F. 361,

{k) Reg. v. Pedley, 1 Leach, 327 ; Reg. v. Schlesinger, 10Q.B. 670 ; 17L. J.
(M, C.} 29; Arch. Cr. Pldg. 318,
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The false oath must be taken deliberately and intention-
ally ; for, if done from inadvertence or mistake, it cannot
amount to voluntary and corrupt perjury. (I)

It would seem that perjury may be assigned, when the
oath is administered upon the Common Prayer book of the
Church of England. (m)

Where, in an indictment for perjury, the defendant was
alleged to have sworn that no notice of the disqualifieation
of a candidate for township councillor had, been given pre-
vious to or at the time of holding the election, the perjury
assigned being that such notice had been given previous to
the election, and the notice appearing to have been given
on the nomination of the candidate objected to; it was
held that the assignment of perjury was not proved, as an
election, under the Municipal Act, is commenced when the
returning officer receives the nomination of candidates, and
it is not necessary, to constitute an election, that a poll
should be demanded. (n)

The false oath must be clear and unambiguous. But
where a joint affidavit, made by defendant and one D.,
stated, “each for himself maketh oath, and saith that, ete.,
and that be, this deponent, is not aware of any adverse
elaim to or occupation of said lot;” the defendant having
been convicted of perjury upon th1s latter allegation, it
was held that there was neither ambiguity nor doubt in
what each defendant said; but that each, in substance,
stated that he was not aware of any adverse claim to or
occupation of said lot. (o)

It would seem -that & magistrate taking an affidavit
without authority is gnilty of a misdemeanor, and that a
criminal information will lie against him for so doing. (p)

To constitute perjury at commou law, it is not necessary
that an affidavit should be read or used: for the crime is

{l) Arch, Cr. Pldg. 818-19.

{m) Mcddam v. %Veaver, 2 Kerr 176 Rokeby v, Langeton, 2 Keb. 314.
(n) Reg. v, Cowan, 24 U. 0. Q, B

{0} Beg. v. Atkinson, 17 U, €. C. P 295

{m) Jackson v. Kassel, 26 U. C. Q. B, 346, per Draper, C. J.
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complete on the affidavit being sworn to, though no use
was afterwards made of it; but, under the 5 Eliz, ¢ 9, as
nothing can be an offence within it unless some one is
actually aggrieved, the affidavit must be read or used. (g)

To sustain a conviction for perjury, it is not necessary
that the jurat of the affidavit, upon which the perjury is
assigned, should contain the place at which the affidavit
was sworn, for the perjury is committed by the taking of
the oath, and the jurat, so far as that is eoncerned, is not
material, and although through the defective jurat the affi-
davit could not be received in court, yet perjury may be
committed in an affidavit which the court would refuse to
read. The jurat is no part of the affidavit. ()

There can be no accomplices in perjury. (s)

It has been held that, on an indictment for perjury, the
defendant must appear and submit to the jurisdiction of the
gourt, before he can be allowed to plead, and that this rule
applies to misdemeanors as well as felonies. (£}

An indictment for perjury charged that it was committed
on the trial of an indictment against A. B., at the Court of
Quarter Sessions for the county of B, ou the 11th of June
1867, on a charge of larceny ; which was held sufficient, and
that it was not necessary lo specify the property stolen, the
ownership thereof, or the lvcality from which it was taken,
nor to allege that the indictment was in the name of the
Queen, as the court must take judicial notice of the fact that
Her Majesty alore could prosecute on a charge of larceny. (1)
This decision was, to some extent, founded on the provisions
of the Con. Stats. Can., ¢. 99, ss. 39 and 51; and as those of
the 32 & 33 Vic, ¢ 23, 5. 9, are the same in substance, the
decision will still held.

Although, in an indictment for obtaining noney or goods
by false pretences, the property in the money or goods must

) Milner v. Gilbert, 1 Allen, 57.

{r) Reg. v. Atkinson, 17 U. C. C, P. 295,
{s) Beg. v. Pelletier, 1 Revue Leg. 583,

(¢) Keg. v. Maxwell, 10 L. C. R. 45.

{4} Reg. v. Macdonald, 17 U, C. C, P, 635,
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be alleged, yet in reciting such a prosecution, upon which to
found & tharge of perjury, it seems the same particularity
would not be necessary, otherwise the false pretence should
be set out too, and it was only after a long course to the
contrary that it was at length determined the false pretences
should be set out in the indictment, for the specifie offence. (»)
" Where an indictinent for perjury stated that a canse was
pending in the county court, in which A. and B. were plain-
tiffs and C. defendant ; that, on the hearing of such cause, it
“ became a material question whether the said A. had, jrthe
. presence of the prisoner, signed at the foot of” a certain bill
of account, purporting to be a bill of account between a cer-
tain firm called A. & Co. and the aforesaid C. a receipt for
payment of the amount of the said bill, “ and that the said
prisoner did” falsely, corruptly, and maliciously swear that
the said A. did, on a certain day, in the presence of the
_prisoner, sign the said receipt (meaning a receipt at the foot
of the said first mentioned bill of account for the payment of
the said bill), whereas, ete.: it was held sufficiently certain. (w)
And an indictment for perjury which stated the offence
to have been committed on the trial of ““ a certain indictraent
for misdemeanor,” at the Quarter Sessions for the county of
Salop, but did not state what the misdemeanor was, so as to
show that the court had jurisdiction to try it, nor expressly
averred that the court had such jurisdietion, was held good. ()
The 32 & 33 Vie, c. 23, s. 9, renders it unnecessary to set -
forth the authority to administer the oath, This Act was
passed to do away with technical forms of indictments, and
where an indictment contains every averment required by
this section, it is by the express terms of the section suffi-
cient, although it does not contain any express or equivalent

{v) Reg. v. Macdonafd 17 U. P. 638, per 4. Wilson, J.; Rez. v.
o, R. 58

¢ C
ito} Reg. v. Webaser 57, C. L J 262; 1 F. &F. 515,
{x) Reg. v. .Duﬁning, L R tC C R 290

T
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averment that the court had competent authority to admin-
ster the oath. ()

Whers it appeared, on the face of a.n indietment for per--
jury, that the statement complained of was made before a
justice of the peace, in preferring a charge of larceny com-
mitted within his jurisdiction, it was held unnecessary to
allege expressly that he had authorlty to. administer the
oath. ()

An indictment for perjury, which charged the defendant
with having sworn falsely in certain proceedings before
justices, wherein he was examined as a witness, the allegation
of materiality averred that “the said D. R. (the defendant)
being so worn as aforesaid, it then and there became material
to inquire and ascertain, etc., was held bad, as not sufficiently
showing that the alleged perjury was committed at the said
proceedings, and that the words “upon the trial” should
have been used. (&)

In 32 & 33 Vic, ¢. 28, 4. 9, “the substance of the oﬁ'ence
cha.rged’ meang that the charge must contain such a descrip-
tion of the crime that the defendant may know what crime
he is called upon to answer; that the jury may appear to
be warranted in their conclusion of guilty or not guilty upon
the premises delivered to them, and that the court may see
guch a definite crime that they may apply the punishment
which the law preseribes. () '

Where a prosecutor has been bound by recognizance to
prosecute and give evidence against a person charged with
perjury, in the evidence given by him on the trial of a
certain suit, and the graund jury have found an indictment
against the defendant, the court will not quash the indiet-
ment because there is a variance in the specific charge of

{1) Reg. v. Duinning, L. R. 1 C. C_R. 994.5, per Channel, B

z) Reg. v. Callaghan, 20 U. C. Q. B. 364,

{a} Reg. v. Ross, lOfdnght 683 ; and see 32 & 383 Vie, c. 29 soch. A.
Perjury, 291

{8) Reg. v. Macdonold, 17 U. C, C. P. 638, per 4. Wlafm J ; Reg. v
Horne, Cowp. 682,
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. perjury tontained in the information and that eontained in
the indictment, provided the indictment sets forth the
substantial charge contained in the information, so that
the defendant has reasonable notice of what he has to
answer. (¢)

. An indictment for perjury, based upen an oath alleged
to have been made before the “judge of the General Ses-
sions of the Peace in and for the said district” [of Montrea]],
instead of, as the fact was, before the “judge of the Sessions
of the Peace in and for the city of Montreal,” that being
the proper fitle of the judge, may be amended after the
plea of not guilty. (d)

Where an attempt to incite a woman to take a false oath
consisted of a letter written by defendant, dated at Brad-
ford, in the county of Simcoe, purporting but ot proved
to bear the Bradford post mark, and addressed to the
woman at Toronto, where it was received by her: it was
held that the case could be tried in York. (e)

The 32 & 33 Vie, c. 23, s. 10, contains provisions as to
the form of the indictment, whether the offence has or has
not been actually committed, and section 8 provides that any
person accused of perjury may be tried and convicted in any
district, county or place, where he is apprehended, or is in
custody,

‘The ordinary conclusion of an indictment for perjury, * did
thereby commit wilful and corrupt perjury,” may be réjected
as surplusage. (/)

It has been held under the 14 & 15 Vic., ¢.'100, s. 1, (g)
that the judge had power to amend an indictment for perjury,
describing the justices before whom the perjury was com-
mitted as justices for a county, where they are proved to be
Justices for a borough only. (A)

(c} Reg. v, Broad, 14 U, @, C. P. 168.
{d} Reg. v. Pelletier, 15 L. C. J. 148,
e} Reg. v. Clement, 26 U. C. Q B, 297.
{f}RegvHodghss,LRl . C. R. 212; 39LJ|:M C.) 14 ; Ryalle
¥, Reg., 11 Q. B. 781,
}See32&3‘!V1c e 28, 8. 71,
(k) Heg. v. Western, 'L.R.1C. C. R. 122 ; 37L J4. (M C}Sl
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By 26 Vie., ¢. 29, 5. 7, it is enacted that witnesses before
commissioners for inquiring into the existence of corrupt
practices at elections shall not be excused from answering
questions, on the ground that the answers thereto may crimin-
ate them, and that “ no statement made by any person, in
answer to amy question put by such commissioners, shall,
except in cases of indictments for perjury, be admissible in
evidence in any proceeding, eivil or criminal” It was held
that, “ except in cases of indictments for perjury,” applies
ouly to perjury committed before the commissioners; and,
therefore, on an indictment for perjury, committed on the
trial of an election petition, evidence of answers to commis-
sioners appointed to inquire into the existence of corrupt
practices at the election in question is not admissible. (2)

Some one or more of the assignments of perjury must be
proved by two witnesses, or by one witness and the proof of
other material and relevant facts, confirming his testimony. (5}
And the assignment so proved must be upon a part of the
matter sworn, which was material to the matter before the
court, at the time the oath was taken. (%) .

Where three witnesses proved that the prisoner had mad
perol statements, contradictory to the truth of the statement
upon which perjury was assigned, and the evidence of several
witnesses went to confirm the truth of such parol state-
meuts, but there was ne direct evidence that they were true,
a conviction fer perjury was supported. (f) -

The 32 & 33 Vic, ¢. 23, s. 8, applies to all cases of per-
jury, and not merely to “ perjuries in insurance cases,” which
is the heading under which the sections from 4 to 12 are
placed. Therefore a magistrate acting in the county of
Halton, has jurisdiction to take an information against, and

(i} Beg. v. Buttle, 1. R. 1C. C. R. 248,

{#) Reg. v. Boulter, 2 Den. 396; 21 L. J. (M. C.)57; 8 C &K, 236;
Reg. v. Webster, 1 FL & F. B15; Reg. v. Bratthwaite, ibid. 638 ; Reg. v.
Shaw, L, & C. 579; 34 (L. J. (M. C.) 16%; Arch. Cr. Pldg 822

(k) Ibid. ; see also Heg. v. Muscot, 10 Mod. 104 ; Reg. v, Leg, 2 Rusa.
#30; Reg.v. Gardner, 8 C. & P. TA7 ; Reg. v. Roberts, 2 G, & K. 607, .

1) Reg.v. Hook, 4 U. C. L. J. 241 ; Dears. & B. 606 ; 27T L. J. (M. G,

=k
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to apprehend and bind over, a person charged with perjury
committed in the county of We]hngton {m)

C’onspzmcy —A conspiracy is an agreement by two per-
sons or more, to do, or cause to be done, an act prohibited
by penel law, or to prevent the doing of an act ordained
under legal sanction, by any means whatever, or to do, or
cause to be done, an act, whether lawful or not, by means
prohibited by penal law. (n)

It is otherwise defined as a crime which consists either in a
combination and agreement by persons to do some illegal act,
or a combination and agreement to effect a legal purpose by
illegal means. (o) And a further extension of the definition
iz as follows: An agreement made with a fraudulent or
wicked mind to do that which, if done, would give to the
prisoner g right of suit, founded on fraud or on violence,
exercised on or toward him, is a eriminal conspiracy. (p)

Conspiracy consists not merely in the intention of two
or more, but in the agreement of two or more, to do an un-
lawful act, or to do a lawful act by unlawful means. So
~ long as such design rests in intention only, it is not indict-
able. But where two agree to carry it into effect, the very
plot is an act in ifgelf, and the act of each of the parties
promise against promise, actus contra actum, capable of being
enforeced if lawful, punishable if for a criminal objeet or
for the use of criminal means. {¢) The conspiracy or un-
lawful agreement is the gist of the offence. (»)

As it is thus complete, by a mere combination of persons,
to commit an illegal act, or any act whatever, by illegal
means, the partles will be ha,ble, though the consplracy hag

(m) Reg. v. O’uww, 31T. C. Q. B. 582,

{n) Beg. v. Koy, 11 L. C. J, 93, per Drummond, J.

{0} Re % v. Vmcem 8C. &P 91 per Alderson, B.; Rey. v. Roy, supra,
92, per Drummond

(p) Reg. 2; Asp:mﬂ, L.R. 2 Q. B. D.48; Reg. v. Warburton, L. R. |

{q}Mukahyv Reg. L. R. 3E. & I. App. 306, 317, 328.

{r) Horseman v. Reg. 16 U, C. Q. B, 543; Re’g v, Seward, 1 A. & BE.
F06; 3L ). (M. C} 103; Reg. v. Rw}mrdscm,lM & Rob. 402 ; fleg. v,
Kmﬂck 5Q. B, 49; IQL J. (M. C.)136; 3 Russ. Cr, 116,
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not been actually carried into execution. (s) The actual
execution of the conspiracy need not be alleged in the in-
dictment. (¢) .

For the same reason, it is not necessary that the objech
should be unlawful ; and in many cases' an agreement to
do & certain thing has been considered as the subject of an
indictment for conspiracy, though the same act, if done
separately by each individual, without any agreement
amongst themselves, would not have been illegal. (u}) =

The rule is, that when two fraudulently combine, the
agreement may be criminal, although, if the agreement were
carried out, no erime would be committed, but a civil wrong
only inflicted on the party. (v)

It is sufficient to constitute a conspiracy if two or more
persons combine, by fraud and false pretences, to injure
another. {w) _ :

A fraudulent agreement, by a member of a partnership, with
third persons, wrongfully to deprive his partner, by false
entries and false documents, of all interest in some of the
partnership property, in taking accounts for the division of -
the property, on the dissolution of the partnership, was held
to he a conspiracy, although the offence was completed be-
fore the passing of the corresponding English section of the
32 & 33 Vie, ¢. 21, s, 38 (by which a partner can be crimin-
ally convicted for feloniously stealing the partnership pro-
perty}; for the object was to commit a civil wrong by frand
and false pretences (z) _

It appears that an indictment lies not only wherever a
congpiracy is entered into tor a corrapt or illegal purpose,
but alse where the conspiracy is to effect a legal purpose by

{8) Reg. v. Koy, 11 L. C. J. 92, per Drummond, J.
(&) Thid. :

(1) Bex v. Mawbey, 6 T. R. 636, per Grose, J. ; 3 Russ, Cr. 116,

{v) Reg. v. Warburton, L. R. 1 C. Q, R, 276, per Cockburn, C. J.; 40
L. J. (M, C.)22; Reg. v. Aspinall, L. R. 2Q. B. D. 48,

{w) Jhid. 276, per Cockburn, C. J.

{x) Reg. v. Warburton, L. R. 1 C. C, R, 274,
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the use of unlawful means, and this although such purpose
be not effected. (¥)

But in an indictment for conspiracy, an offence prohibited
by penal law must be set forth either in the averment of the
end or means. The indictment ought to show that the con-
spiracy was for an unlawful parpose, or to effect a lawfal
purpose by unlawful means, Malum prohdbifum, and not
malum i se non prohibitum, is the only foundation either as
to the end or the means, upon which an indictment for con-
spiracy should rest. (3) But an omission in an indictment to
state that the agreement was made with intent to defraud, is
cured by verdict. {a) '

All the definitions of conspiracy show that the offences of
this nature belong to ove or other of two classes. The first,
where the illegal character of the object constitutes the crime;
- the second, where the illegal character of the means used to
attain the end iz the constituent feature of the offenrce. In
the first class of cases, it is unnecessary to state in the in-
dictment the means by which the unlawful end was attained,
or sought to be reached ; while in the second class, the means,
or overt acts, must ve specially set forth. ()
 In this case, the object was alleged to be to “cheat and
defraud private individuals ; 7 but as thig was not necessarily
a penal offence, and no penal offence was shown in the aver-
ment of the means used, the indictment was quashed. It
was algo held that the count should state of what thing or
things the defendant intended to defraud the parties. (e)

An indietment, charging that defendents, H., C, and D.,
were township councillors of East Nissouri, and T., treasurer ;
that defendants, intending to defraud the council of £300 of
the moneys of said council, falsely, fraudulently, and unlaw-
fully, did combine, conspire, confederate and agree among

C\r{,) Reg. v, Tailors’ Com, 8 Mod. 11 ; Reg. v, Best, 6 Mod. 186; 3 Ruas.
. 118, '

{z) Reg. v. Roy, 11 L. C. J. 89-93, per Drummond, J.
A0} Reg. v. dspinall, L, R, 2Q. B. D, 48,

(b; ﬁ% v, oy, 11 L. C. T. 93, per Drummond, J,
{c] Thid, -
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themselves, unlawfully and fraudulently to obtain and get
into their hands, and did then, in pursuance of such con-
spiracy, and for the unlawful purpuse aforesaid, unlawfully
meet together, and frandulently and unlawfully get into
their hands £300 of the moneys of said council, then
being in the hands of said T. as such treasurer, as aforesaid,
was held bad, on writ of error, on the following grounds:
The money in the hands of the treasurer was, under 12 Vic,,
¢. 81, 8. 74, the property of the municipal corporation, and
the intent to defraud should have been laid as an attempt
to defraud the latter of ite moneys; second, there was
nothing to show what the parties conspired to accom-
plish ; third, the unlawful conspiracy, which is the gist of
the offence, was not first sufficiently alleged, and the overt
act stated to have been done, in pursnance of it, was not
wrong or unlawful; fourth, it was not alleged that any un-
lawful means were had in order to get the money into the
possession of the treasurer. (d)

Conspiracy is generally a matter of 1nferenee, deduced
from certain criminal acts of the parties accused, dene in
pursnance of an apparent criminal purpose, in common
between them. ()

Whenever a joint participation in an enterprise is shown,
any act done in furtherance of the common design is evi-
dence against all who were, at any time, concerned in it. (f)
It is clearly unnecessary to prove that all the defendants,
or any two of them, actually met together, and concerted
the proceeding carried out. It is sufficient if the jury are
satisfied, from their conduct, and from all the circumstances,
that they were acting in concert. () But, in general, proof
of concert and connection must be given betore ev:dence is

{d) Horeeman v, Reg,, 16 U. . Q. B. 543,

(¢} Mulcahy v. Reg., LR3EG&L App. 317, per Willea, J.; Reg. v.
Briasac, 4 Ea, 171, per Grose, J.

{f) Reg. v, Stagvin, 17 U, C. C. P. 205 ; and see Reg. v. Shellard, 3 C. & P.
277 : Reg. v. Blake, 6 Q. B, 126 ; 13 L. J. {M. C.) 181,

{g}Reg\rFeuowes 19 U.C.Q.B. 48 ; and see Reg. v. Parsons, 1 W. Bl
322; Reg. v. Murphy, 8 C. & P. 297.



~ CONEPIRACY. any

admissible of the acts or declarations of any person not in
the presence of the prisoner. (k) The prosecutor may go
into general evidence of the nature of the conspiracy hefore:
he gives evidence to connect the defendant with it. (1)

The prisoners, were indicted for conspiring to commit;
larceny. The evidence was that the two prisoners, with
another boy, were seen by a policeman to sit together on
some door-step near a crowd, and when a well-dressed per-
son came up to see what was going on, one of the prisoners
made & sign to the others, and two of them got up and fol.
lowed the person into the crowd. One of them was seen to
Iift the tail of the coat of a man, as if to ascertain if there
wag anything in his pocket, but making no visible attempt
to pick the pocket; and to place a hand against the dress
of & woman, but no actual attempt to insert the hand into
the pocket was observed. Then they returned to the door-
step, and resumed their seats. They repeated this two or
three times, but there was no proof of any preconcert other
than this proceeding. It was held not to be sufficient evi-
dence of a conspiracy ; for to sustain a charge of conspiracy,
there must be evidence of concert to do the illegal aect, and
the doing of an act not illegal is no evidence of a conspiracy
to do an illegal one, there being no other evidence of the con~
spiracy than the act so done. (j)

In an indictment for eonspiracy to obtain money by false
pretences, it is not necessary to set out the pretences, as the
gist of the offence is the conspiracy. (%) But where the con-
-#piracy is to obtain money from certain persons, it is neces-
sary to state who they are, for the conspiracy is to cheat
them. {{) Where the conspiracy is to obtain goods, it is not
necessary to specify the goods or describe them, as in an

(A) & Raoga, Cr. 181 ; The Queen’s case, 2 Brod. & B. 202 ; Reg. v. Jacobs,
1Cox, C. C. 173 ; Rep. v. Duffield, 5 Cox, C. C. 404.

(i) Reg. v. Hammond, 2 Eap. 718, -
1{] Reg. v. Taylor, 8C. 1. J.N. 8. 54; 25 L. T, Repa, N. 8. 75.
(k) Reg. v. Macdonald, 17 U.C.C.P. 638, per 4. Wilson, J., ; Rex v. Gill,
B. & ald. 204,

{¥) Toid.
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indictment for stealing them ; stating them as “divers goods”
would be sufficient. (m) '

" Conspiracy is an offence at common law, independently
of the 33 Edw. L, ¢. 2. (=) A conspiracy to kidnap is & mis-
demeanor. (o)

A conspiracy to charge s man falsly with treason, felony
or misdemeanor, is indictable: but it is not an-indictable
offence for two or more persons to consult and agree to pro-
seeute a person who is guilty, or against whom there are
reasonable grounds of suspicion. (p) _

A conspiracy to impose pretended wine upon & man, as
and for true and good Portugal wine, in exchange for goods,
is indictable. () So a conspiracy to defraud the public by
means of & mock suction or an auction with sham bidders,
who pretend to be real bidders for the purpose of selling
goods at prices grossly above their worth. (r) So a con-
spiracy by a female servant and a man, whom she got to
personate her master, and marry her, in order to defrand -
her master’s relatives of s part of his property, after his
death. () So a conspiracy to injure & man in his trade or
profession; (f) so a conspiracy, by false and fraudulent
representations that & horse bought by one of the defend-
ants' from the prosecutor was unsound, to induce him to
accept & less sum for the horse than the agreed price. (u)
80 a conspiracy to raise the prices of the public funds by
false rumors, as being a fraud upon the public; (») s0.a
conspiracy by persons, to cause themselves to be reputed
men of property, in order to defraud tradesmen; (w) so a
conspiracy to defraud by means of false representations of

{m) Beg. v. Hoy, 11 L. C. J. 92, per Drummend, J.
() Tbid,

to) Ex parte Blossom, 10 L, C. J, 41, per Badgley, J.
{p) Reg. v, Best, 1 Salk. 174; 2 Ld. Raym, 1167.

{g} Reg, v. Macerty, 2 Ld. Raym. 1179,

{r} Reg. v. Lewis, 11 Cox, 404, per Wilies, J.

{8) Reg, v. Taylor, 1 Leach, 47.

() Reg. v. Bocles, 1 Leach, 274,

{u) Keg. v. Carlile, 23 L. J. (M. C.) 108,

(v} Rex v, De Berenger, 3 M. & 8. 67.

{w) Reg, v, Hoberts, 1 Camp. 389.
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the solvency of a bank or other mercantile establishment; (z)
80 a conspiracy by traders, to dispose of their goods in
contemplation of bankruptey with intent to defraud their
creditors; () so a conspiracy to procure the defilement of a
girl, (z) or a conspiracy to induce a woman, whether chaste
or not, to become a common prostitute. (a)

But an indictment will not lie fora conspiraey to cormmit
& mere civil trespass, (6) or for a conspiracy to deprive a
wan of an office under an illegal trading company. {c)

If, however, the parties conspire to obtain money by false
pretences of existing facts, it seems to be no objection to
the indietment for conspiracy that the money was to be
obtained through the medium of s contract. (d)

A conspiracy to eommit a felony or misdemeanor is in-
dietable. (¢) :

Even hefore the 82 & 33 Vic,, c. 29, s. 50, although the
evidenee, in support of an indictment for conspiraey, showed
its object to have been felonious, or even that a felony
wag actually committed in the course of it, the defendants
were not entitled to an acquittal on the ground that the
misdemeanor had merged in the felony ; nor was, or is it,
any ground for arresting the judgment, that, on the face of
the indictment itself, the object of the conspiracy amounts
to a felony, the gist of the offence charged being & con-
spiracy. (f)

From the very nature of conspiracy, it must be between
two persons at least, and one cannot be convicted of it un-
less he has been indieted for conspiring with persons to the
Jury unknown. (g) A man and his wife cannot be indicted

{x) Beg. v. Esdaile, 1 F.

{y) Reg. v. Hall, 1 F. & .

(z) Reg v. Mears, 2 Den, 79 ; 20 L. J. (M. C.) 59,

{a} Reg. v. Howell, 4 ¥. & F. 160.

{0) Heg. v. Turner, 13 Ea. 298,

(¢) Reg. v. Stration, 1 Camp. 549 n,

(@} Reg. v. Kenrick, 5Q. B. 49 ; Dav. & M. 208; 12 L. J, (M. C.} 135.

(¢} Reg. v. Pollman, 2 Camp. 229 n; Arch, Cr. Pldg. 938-8.

(f} Reg. v. Buiton, 11 Q. B. 929; 18 L, J. {M. C.) 19; Reg. v. Neale, |
Dem, 38:1C. & K. 591.

# Arch, Cr. Pldg. 942,

& F. 213
F. 33
&

H
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for conspiring alone, becanse they constitute one person in
law. (A)

" But one person alone may be tried for 4 conspiracy, pro-
vided the indictment charged him with conspiring with
others who have not appeared, (¢) or who are since dead. (J)

Where the indictment charged that A., B. and C. conspired
together, and with divers other persons to the jurors un-
known, ete, and the jury found vhat A. had conspired with
either B. or C,, but they could not say which, and there was no
evidence against any other persons than the three defendaunts,
A. was held entitled to an acquittal. (¥) By the 31 Vic, c.
71,s. 5, conspiracy to intimidate a provinecial legislative body
is made felomy.

{4) Arch. Cr. Pldg 942.

(§) Reg. v. Kinnersley, 1 Str, 193.

{j) Reg. v. Nichoils, 2 Str. 1227.

(i) Reg, v. Thompson, 16 Q. B. 832 ; 20 L. J. (M.C.) 183 ; Arch. Cr. Pldg.
942, .
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CHAPTER VII.
ANNOTATIONS OF MISCELLANEOUS STATUTES.

It is a sound rule to construe a statute according to the
common law rather than against it, except when or so far as
the statute is plainly intended to alter the common law. (@)

Statutes are usually construed strictly in criminal cases,
and no construction will be adopted which the language of
the statute does not plainly authorige. @

But they are taken strictly and literally only, in the point
of defining and setting down the crime and the punishwment,
and not generally in words that are but cireumstance and
conveyance'in putting the case. (¢)

It has been laid down that the court will construe a penal
statute according to its spirit and the principles of natural
Justice ; and cases may possibly arise in which, although a
person, according to the letter of the Act, may be Hable to
the penalty, yet the court will direct the jury to acquit him,
be not having offended against its spirit and intention, (d)

By 31 Vic, c. 1, s 6, thirty-ninthly, every Act shall be
‘deemed remedial, and shall be construed a8 such. In con-
struing a remedial statute, the substance of its provisions
must be looked to, (¢) and the court will construe it
Liberally. (/)

In construing the Consolidated Statutes of Canada, the
court may refer to the original enactments, in order to

{a) Reg. v. Morris, L' R. 1 C. C. R. 95, per Byles, J.

3] Bee Reg. v. O’Bries, 13U, C. Q. B. 436 ; see also Reg. v. Brown, 4
U. C. @ B. 149, per Robinson, . J, ; Wil v. Lai, 7 U. C. Q. B. 537, per
Robinson, C. 1

{¢) Dwarris, 634,

- (d) dtorney General v. Mackiniosh, 2 . C. Q. B. O, 8, 497,
{e] Rey, v. Proud, . R. 1 C. C. R. 74, per Kelly, C. B.
If) McFarlane, v. Lindsay, Draper, 142 ; Dwarris, 614.
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arrive at & right conclusion. (g) No msan can be deprived
of any right or privilege, under any statutory enactment, by
mere inference, or by any reasons founded solely upon con-
venience or inconvenience. Statutes are to be construed in
reference to the principles of common law, or of the law in
existence at the time of their enactment. Tt is not to be
presumed that the legislature intended to make any innova-
tion npon the common or then existent law, farther than the
case absolutely required ; and judges must not put upon the
provisions of a statuie a construction not supported by the
words. (A}

The court will not put an interpretation upon an Act.to
give it a retrospective effect, so as to deprive a man of his
right. () In general, the court will not ascribe retrospective
force to new laws affecting rights, unless, by express words
or necessary implication, it appears that such was the inten-
tion of the legislature. ()

But the court cannot refuse to give effect to an &x post fasto
statuté, which is clearly so in its terms. (¥) A prisoner is
liable to be indicted, on the 29 & 30 Vic, ce. 2 & 3, for un-
lawfully invading Quebec on a day antecedent to the passing
of the statute. ({)

In construing an Act of Parliament, as in construing &
deed or & contract, we must read the words in their ordinary
sense, and not depart from it, unless it is perfectly clear, from
the context, that a different sense ought to be put on them. {m}
A statute must be taken as it is, and when its object is to
protect public interests, its clauses must be received in that
light. (n) A statutory enactment ghould be so construed as

{g) Whelan v. Reg. 28 U. C. Q. B. 108. .
{h) Bey. v. Vonhoff, 10 L. C. J, 293, Eer Drummond, J. _
i§) Attorney Qeneral v. Halliday, 26 U. C. Q. B. 414, per Draper, C. J.;

Bvana v. Williams, 11 Jur. N, 8, 256.
(§) Philtips v. Eyre, L. R, 6 Q. B. 23, per Willes, J.
{k) Reg. v. Madden, 10 L. O. J. 342. :
() Zbid.
(m} Reg. v. Chandler, 1 Hannay, 551, per Ritchie, C. J.
{n} Reg. v. Patton, 13 L. C. R. 316, per Mondelet, §.
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to make the remedy co-extensive with the mischief it ig
intended to prevent. (o)

Where two statutes are in par: materia, and by the enact-
ments of the latter statate expressly connected together,
they are to be taken as one Aect. (#) And even when a
statute refers to another, which ig repealed, the words of the
latter Act must still be considered as if introduced into the
forer statute. (g)

In general, an affirmative statute does not alter the com-
mon law, (») ) '

Where general words follow particular ones, the rule is to
construe them as applicable o persons efusdem generis. (s)
I accordance with this principle, the words *“ or other per-
sons whatsoever,” in the Con. Stats. 1. C., ¢ 104, 5. 1, cannot
be taken to inelude all persong doing anything whatever on
& Sunday, but must be taken to apply to persons following
some particular calling of the same description as thuse men-
tioned, (¢!) There can be no estoppel against an Act of Par.
liament. If the transaction contravening the Act be in reality
ilegal, no writing or form of ‘contract, or celor given, can
prevent, an'inquiry into the actual fucts, (u) It would seem
that the principle of estoppel dees not apply as against the
public interest. (2)

It is a general rule that subsequent statutes, which add
accumulative penalties and institute new methods of pro-
eesding, do not repeal former penalties and methods of pro-
ceeding ordained by preceding statutes, without negative
words. Nor has a later Act of Parliament ever been con-

(o) Reg, ». Allen, 1. R. 1 C, C. R. 375, per Cockburn, C, J.

(p} Reg. v, Beveridye, 1 Kerr, 68, per Chipman, C. J,

{g) Dwarris, 571,

(¥) Dwarrig, 478-4 ; and aee Levinger v. Reg, 1. R. 3 P. O\ App, 282,

{5} Sandiman v. Breack, 7 B. & C. 100, R
.. \8) Hespeler and Shaw, 16 U, . Q. B. 104, per Robingon, C. J.; see also-
Reg. v. sH;W;e,me?s, 13U, C. Q. B. 194 ; Rey, v, Syivester, 33 1., J, (M, C)79;
Reg. v. Pinning, 11 U. C. Q. B. 638 ; Reg. v. Armstrong, 0 U, C. Q. B.
245 N

{4) Battershey v. Odell, 23 U. C. Q. B. 482,
(v) Ses Reg. v. Buing, 21 U. C. Q. B, 523,
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strued to repeal a prior Act, unless there be a contrariety
or repugnance in them. (@}
In Foster’s case (x) it was held that the law does not favor
a repeal by implication, unless the repugnance be very plain.
A subsequent Act, which can be reconciled with & former
Act, shall not be a repeal of it, though there be negative
words. Thel&2Ph &M, c. 10, which enacts that all trials
£or treason shall be according to the course of the common
iaw, and not otherwise, does not take away 35 Hy. YIII.,
. 2, for trial of treason beyond ses. (3)

The rule is, leges posteriores priores contrarias abrogant. If
both statutes be in the affirmative. they may both stand ;
but if the one be a negative and the other an affirmative,
or if they differ in matter. although affirmative, the last
shall repeal the first. - So, if there be a “contrariety in
respect of the form prescribed,” a repeal will also be
effected. (2) i

We will now consider some miscellaneous statutes relat-
fing to criminal law. :

The 31 Vic, c¢. 14, seems now to be the governing enact-
:ment, protecting the inhabitants of Canada against lawless
aggressions from subjects of foreign countries at peace with
Her Majesty. It extends the 3 Vie, ¢ 12, (a) and the
29 & 30 Vie, cc 2, 3, & 4, respectively, to the whole of
Canada. ()

The Imperial statute 11 & 12 Vie,, ¢ 12, did not override
the 3 Vie, ¢ 12, (¢) for the latter was re-enacted by the con-
solidation of the statutes, which took place in 1859, and
is, therefore, later in point of time than the Imperial
statute. (d)

{+¢) Dwarris, 532-3.

{x) 11 Bep. 63. :

ty) Reg. v. Sherman, 17 0. C. ¢ P. 168, per J. Wilson, J.-

{z) See O'Flagherty v. MeDowell, 4 Jur. N. 8. 33; Reg. v, Sherman,
supra, 170, per 4. Wilson, ).

i@) Con. Stats. U. C., c. 8.

(b} See also the 31 Vie,, e. 16, and 33 Vie,, e L.

(¢) Rey. v. School, 26 U. C. B. 212,

{d) Reg. v. Slawin, 17 U, C. G, P. 205.
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A British subjeet who has become a naturalized citizen
of a foreign state is a “ citizen or subject  ofany foreign
state or country,” within the statute, (e Although, where
& person is born within the Queen’s dominions, the rule is,
“ onece a British subject, always one,” yet the Crown may
waive the right of allegiance, and try him as an American
eitizen, if he claim to be such. (f)

If the prisoner appeared clear]ly to be s Britigh subject,
and there was no evidence that he was an American citizen,
he would still be indictable under our statute law for sub-
stantially the same felony, with some variation of atate-
ment; (g) for his offence in such case would partake of the
nature of treason, and where the Crown has the right to
deal with a party as a traitor, it nay proceed againgt him
as guilty only of felony. (4) And the prisoner’s own ad-
missions, and declarations of the country to which he
belongs, are evidence against him. (%)

At an early hour, on the first of June, 1866, about eight
hutdred men landed at Fort Erie, in arms, coming in canal
boats towed by tugs, the inference being irresistible that. they
were from the United States. The prisorer was seen among
them, armed with a revolver. The Canadian volunteers in
uniform were attacked at Lime Ridge by these men, who
were called Fenians, and some were killed and wounded.
The prisoner was within half a mile of the battle-field, and
attended the wants of the wounded on both sides, and heard
the confession of five wounded Fenians. On the day before,
the prisoner was talking with the Fenians in their eamp, two
or three being then officers, and seemed friendly with then.
When the Fenians moved, an that day, from their Camp, some
of them left their valises behind, and the prisoner said, “ Pick
np the valises; the boys may want them : we do not know

(e} Bey. v. MeMukon, 26 U, C.

{f) Reg. v. Lymek, 26 U. C. Q,
- {g) See 31 Vie,, c. 14* 5. 3; Reg. v. Igyneh, 26 10, O, Q. B. 211.

(k) Reg. v. MeMahon, 26 U. (. Q. B. 201,

(i) Reg. v. Slavin, 17 U. C, C. P. 205,

.

Q. B. 195,
B, 208,
Ly
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how long we may stay in Canada.” - The men picked up the
valises, and the prisoner followed them. He spoke to the
men, and told them to take care of themselves, and said to
gome bystanders : “Don’t be afraid, we do not want to hurt
givilians.” Some one said they wanted to see red coats, and
the prisoner said, * Yes; that was what they wanted” Tt
wasg held that these facts were sufficient to go to the jury, to
establish that the Fenians entered the province with intent
to levy war against the Queen, and that the prisoner was
connected with them, and consequently involved in their
guilt; and this even if he had carried no arms. (f) An-
other prisoner belonging to the same body asserted that
he came over with the invaders as reporter only, hut it
was held that this could form no defence, for there was a
common unlawful purpose, and the presence of any one in
any character, aiding and abetting or encouraging the prose-
cution of the unlawful design, must involve a share in the
common guilt. The facts above stated were held evidence
of an intent to levy war. (k).

The fact of the invaders coming from the United States
would be prima facie evidence of their being citizens or sub-
jects thereof.

This intent, as laid down in Frost's case, () may be col-
lected from the acts of the accused, the bellum percusswin of
the body, with which he is identified, and does not require
the passing of a resolution, or a verbal or written declaration,
plainly expressive of a purpose to levy war. (m) When the
prisoner was in arms ab Fort Erie, in Ontario, at four o'clock
in the morning of the attack made upon the volunteers, and
that he had been there with the armed enemy the uight be-
fore : it was hLeld evidence that he was in arms in Upper
Canada with iutent to levy war, notwit hstanding his state-
meut that he had found the weapons, with which he was

{§) Reg. v. McMahon, 26 U.C.Q.B. 195 ; Rey v. Mavin, 17 U.C.C.P. 205-
(&) Req. v. Lynch, 26 U, C. Q. B. 208; and see Reg. v. School, ibid. 214
{9 C. &P. 150

{m) Rey. v. Slawin, 17 U. C. C. F. 203,
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srmed, upon the road, and the fact that there was evidence
of his having been unarmed the night batore.

Evidence was properly admitted, against a prisoner, of the
engagement above alluded to, although the same took place
saveral hours after his arrest. (n)

Where there are two sets of counts, one charging the
prisoner as a citizen of the United States, the other as a sub-
ject of Her Majesty, the Crown is not bound to elect on which
it will proceed. (o)

Where the prisoner was indicted under C.8.U.C, ¢ 98,
as amended by 29 & 30 Vie, ¢. 41, and charged as a citizen
of the United States, but was acquitted on proving himself
to be 2 British subject, and then indicted under the same
section as a subject of Her Mejesty, he cannot plead awutrefors
acquit. (p)

Under s. 11 of the 28 Vic., ¢, 1, for repressing outrages on
the frontier, the court can ouly order restotation of property
seized, when it appears that the seizure was not authorized
by the Act. (¢) On the facts of thig case, they refused to
interfere, holding that the collector, who seized, had probable
cause for believing that the vessel was intended to be em-
ployed in the manner pointed out by the ninth section. (r)

The 32 & 33 Vic, ¢, 20, 5. 26, provides that whosoever
unlawfully abandons or exposes any child, being under the
age of two years, whereby the life of such child is endangered,
or the health of such ehild has been, or is likely to be, per-
manently injured, is guilty of & misdemeanor.

As this statute uses the word © unlawfully,” it would seem
that it only applies to persons on whom the law casts the ob-
ligation of maintaining and protecting the child, and makes
this & duty. A person who has the lawful custody and
possession of the child, or the father who is legally bound to

(!

iu

o

- () Reg. v. Slavin, 17 U, C, . 205,
(6} Reg. v. School, 26 U, C. Q. B, 212,
(p) Keg. v. MeGrrath, 26 U. (. Q, B. 385,

tq) Az Georgian, 25 U, C. Q. B. 319,

{r) Ihid,

Lagve



324 THE CHIMINAL LAW OF CAXADA,

provide for it, may offend against the provisions of the
statute. But where two persons, strangers to the elild, were
indicted under this clanse, the court beld they were entitled
to an acyuittal, (s} :

It would seem, also, if the child dies the clanse docs nob
apply, but the prisoner would be guilty of murder or mun-
slaughter, according to the circumstances. {f)

A woman who was living apart from her husband, and
who had the aclual custody of their child under two years of
age, brought the child, on the 196h of Qctober, and left it at
the father’s door, telling him she had done so. He kuowingly
allowed it to remain lying ontside his door, and subsequently
in the roadway, from about 7 PM. $ill 1 AM., when it was
removed by a constable, the child then being cold and stiff
but not dead. It was held that, though the father had not
had the actual custody and possession of the child, yet, as he
wag by law bound to provide for it, his allowiug it to remain
where he did was an abandonment and exposure of the child
by him, whereby its life was endangered, within the meaning
of the corresponding Buglish section of 32 & 33 Vic, c. 20,
8, 26. (u)

A. and B. were indicted, for that they did abandon and
wxpose a certain child, then being under the age of two
years, whereby the life of the child was endangered. A,
the mother of a child five weeks old, and B., put the child
‘into & hamper, wrapped up in & shawl, and packed with
shavings and cotton-wool, and A., with the connivance of
iB., took the hamper to M., about four or five miles off, to
the booking-office of the railway station there. She there
paid for the carriage of the hamper, and told the clerk to
‘be very careful of it, and tosend it to G. by the next train, '
which would leave M. in ten minutes from that time. She
said nothing as to the contents of the hamper, which was

{#) Reg. v. White, L. R. 1 C. C. R 311.
(¢} Bee ibid. 314, per b’!aakbwn, .
{u} Reg. v. W iute, R 1C C R 311
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addressed, “ Mr, Carr’s, Northoutgate, Gisbro,—with care -
to be delivered immediately,”—at which address the father
of the child was then living. The hamper was carried by
the ordinary passenger frain from M. to G, leaving M. at.
745, and arriving at G. at 815, pm. At 8.40 pm. the
hamper was delivered at its address. The child died three
weeks afterwards from causes not attributable to the con-
duct of the prisoners. On proof of these facts at the trial,
it was objected, for the prisoners, that there was no evi-
dence to go to the jury that the life of the child was.
endangered, and that there was no abandonment and ex-.
posure of the child, within the meaning of the statute. The
objections were overruled, and the prisoners found guilty :
and it was held by a majority of the fifteen judges that the
conviction should be affirmed. (¥}

In the indictment of a husband under se¢, 25 of the same
statute, for neglecting to provide his wife with necessary
food and clothing, it is not necessary to allege that the
defendant had the imeans and was able to provide such food
and clothing ; nor that the neglect on the part of defendant.
to provide such food and clothing endangered the life or
affected the health of his wife. (w) But the wife’s need and
hushand’s ability must appear in evidence. (z) An allegation
that the wife is ready and willing to live with her hushand
is surplusage. (zx)

The 32 & 33 Vic, ¢. 32, which contains provisions respect-
ing the prompt and summary adminisération of eriminal
justice in certain cases, was extended to Manitoba by 37
Vic, ¢ 39; to Prince Edward Island by 40 Vic, ¢ 4; to.
Keewatin by 39 Vic, c. 21; and to British Columbia by 37
Vie, e 42. It repeals and substantially re-cnacts the pro-
visions of the former statute, Con. Stats. Can., c. 105, so that.

{v) Reg. v, Falkingham, L. R. R 1C. C. 222
{w) Reg. v. Smith, 23 L. C. J. 247,

z) Reg. v. .Na.smttk 42T C Q. B. 242,

{xx) Itnd,
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the decisions under the old will equally apply to the new
Act.

Imprisonment is only authorized under this statute as a
substentive punishment; and a conviction, therefore, im-
posing a fine, and directing imprisonment for a term unless
the fine be sooner paid, is bad. ()

It is pot necessary that the disorderly conduct should be
visible from the outside of the house. ()

A person letting a house to several young women for the
purpose of prostitution, cannot be indicted under this
statute. (a) :

Under this Act it is no objection that the commitment
stated the offence to have been committed on the 11th of
August, and the conviction on the 10th. (#) And a convie-
tion for keeping a house of ill-fame on the 11th October,
and on other days and times, is sufficiently certain. (¢)

Nor is it material that the commitment or convietion
charge that the prisoner “was the keeper of,” or “ that she
did keep,” instead of designating the offence as « keeping
any disorderly house,” ete,, as in the statute. (d)

The limits of the ¢ity of Toronto having been assigned by
& public statute, the court takes judicial notice of them in
«determiniog the jurisdietion of the magistrate. (¢)

A commitment is good though it does not show that the
party was charged before the convieting magistrate. This
might, however, and probably would, be a defect in the
-conviction,

A variance between the conviction aud the intormationm,
the latter being that defendant was the keeper of a well-
known disorderly house, aud the former that the prisoner did
keep a common disorderly bawdy house, is imwmaterial. { f)

{3) Be Slater, 9 0. O, L. J. 21

() Reg. v. Kiee, L. R. 1 0, C. K. 2L

(@) feg. v. Stannard, 9 Cox C. (. 405 ; Zeg. v. Burreit, ibid. 255.
{B) Reg. v. Munro, 24 U, . Q. B. 44, '

{e) Heg. v. Wiltiams, 37 U. C, Q. B. 540.

(d) Reg. v. Swmith, supra.

(e} Reg. v, Munro, supra.

4 F) Reg. v, Smith, 24 U, C. Q. B. 44.
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It is no objection that mno notice had been put up, as
required by s. 25 () of the same Act, to show that the court
was that of a police magistrate, not of an ordinary justice of
the peace; for the jurisdiction, in the absence of exvress
enactment, could not be made to depend on the omission of
‘the clerk to post up such notice.

The charge of “keeping a common disorderly bawdy
house ™ is sufficiently certain. () And the place of commit-
ting the offence is sufficiently laid, though not stated in
express terms, if the county be stated in the venue, and the
parties descrived as of some locality in that county in which
the magistrates have jurisdiction. (z)

In a case of this kind, affidavits are receivable upon the
question, whether the magistrate had jurisdiction or no, and
an affidavit stating the non-compliance with the require-
ments of 5. 25 was received, though offered with a view to
show that the magistrate had uot jurisdiction; but it would
seem affidavits are not receivable to sustain ohjections as to
the conduct of the magistrate in dealing with the case before
him. ()

On an application for a writ of habeas corpus at common
law, it seems affidavits may be received, but not if the writ
is applied for under the statute of Charles, (%) for it confers
ho power to receive them,

Affidavits might, perhaps, be received that no such sen-
tence passed, but not to impeach it ; and also as to matter
of fact, but not of law. ()

When the court cannot get at the want of jurisdiction
but by affidavit, it must, of necessity, be received, as if the
charge were insufficient, and the magistrate mis-stated
i in drawing up the proceedings, so that they appeared
regular. (m) It would seem that a judge of the superior

{g) 32 & 33 Vic., ¢, 32, & 26

{h) Reg. v, Munro, 24 U, C. Q. B. 44,

() Reg. v. Williatms, 37 U. ¢, Q. B, 540,

{ i'} Reg. v. Munro, 24 U. C. Q. B. 53, per Draper, C. J.

{x) 31 Car, 1L, e, 2

() Re McHinnon, 2 U. C. L. J, N, 8. 327, per 4. Wilson, J.
dm) Ihid, :
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court could not, on habeas corpus, inquire into the conelusion
at which the magistrate, acting under this statute, has ar-
rived, provided he had jurisdiction over the offence charged,
and had issued & proper warrant upon that charge; but it
seems the judge might inquire into what that charge was,
or whether there was a charge at all. {»)

Under s. 3 of this Act the magistrate may, before any
formal examination of witnesses, ascertain the nature and
extent of,l the charge, and, if the party consents to be tried
summarily, may reduce it into writing. It would seem
that the magistrate may then (that is, when a person is
charged before him, prior to the formal examination of wit-
nesses) rednee the charge into writing, and try the party -
upon the charge thus reduced ; and, if this is the meaning
of the statute, it would not signify whether the original
information and warrant to apprehend did or did not state
a charge, in the precise language of the Act. (v) But the
magistrate must, either by the original information, or by
the charge which he makes when the party is before him,
have the charge in writing, and must read it to the prisoner,
and ask himn whether he is guilty or not. (p)

A charge of assaulting and beating is not a charge of
aggravated assault, and a complaint of the former will not
sustain a conviction of the latter, under 32 & 33 Vic, e. 32,
though, when the party is before the magistrate, the charge
of aggravated assault may be made in writing, and followed
by a conviction therefor. Under doubts as to the law and
the power to receive affidavits on the disputed facts, the
prisoner was admitted to bail, pending the application for
his diseharge, which was to be renewed in term. (¢)

The meaning of the words “a competent magistrate " in
the Act is defined by 37 Vic,, ce. 39 & 40.

{n) Re McKinnon, 2U. C. L. J. N. 8. 328, per 4, Wilsen, J.
(o) lbid. 329, per A. Wilson, d.

(p) foid.

(g} Ibid.
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The Con. Stats. U. C., e. 76, secs. 9 and 10,and R. 8. Q. ¢.
135, (r) contain provisions respecting appreutices and minors.

Where the apprentice is a minor, it is niecessary to a con-
vietion under this statute that the articles should be executed
by some one on his behalf. (s)

The satisfaction to be given (f) must be ascertained, and
an absolnte imprisonment for two months is not authorized:
by the statute.

The Acts of the various provinces which render breaches
of contract criminal, have been repealed by the 40 Vic, ¢ 35
(D}; and a number of new offences created by that statute,
viz, wilful and malicious breaches of contraet endangering lifs,
person er property, or of contracts with gas, water or railway
companies ; also wilful and malicious breaches of contracts-
by such companies. The word “ malicious” is to be con-
strued in the manner required in the Act respecting Malicious.
Injuries to Property. The object of the statute, as appears by
its preamble, is to remove breaches of econtract of service from
the catalogue of crimes, and render such offences purely civil
in their nature,

The defendant was indicted under the Banking Act of
1871, 34 Vic, ¢. 5, s. 63, for making a wilfully false and
deceptive return ; the falsity of the return consisting in the
improper classification of assets and liabilities - First, large
sums borrowed by the defendant’s bank from other banks.
on deposit receipts, were classified as “other deposits payable

- after notice, or on a fixed day ;” second, demand notes classed
as “bills and notes discounted and current ;7 and third,.
overdrafts as “notes and bills discounted and current.” It
was held, as to the first and second of the above charges,
that it was for the jury to determine the questions raised
thereby as matters of fact, and not for the Judge presiding
at the trial ; but as to the third, that as a matter of law an
overdraft is not current. ()

{r}14 & 15 Vie,, e, 11.

(8} Reg. v. Roberison, 11 U, €. Q. B. 21,

() R. 8 0., c. 135, 5. 19,

(w) Reg. v. Sir Francis Hincks, 24 L. C. J. 1186.
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The wilful intent under this statute, as in other cases, may
be inferred from all the eircumstances of the case. (v}

The R. 8, 0., c. 153, s. 82 et seq., (w) provides for the esteb-
lishment and regulation of tolls, on roads constructed by joint
stock companies.

The offence created and contemplated by the statute is the
exacting and taking & sum over and above the amount of toll
which the collector is authorized to take. Scction 128 of this
statute, which makes it an offence to * take a greater toll than
is authorized by law,” does not apply to the case of taking
toll from a person who is altogether exempt If it did, a
conviction for such offence should state the ground of exemp-
tion and the fact of exemption being claimed, so that the
court could see that an offence was committed.

Where a person passed through the gate on the 10th of
January, the collector giving him credit, as was usual between
them, and on the 20th they had a settlement, and the toll for
the 10th was then demanded, and paid ; it was held that a
conviction for such a demand, if illegal, could not be sup-
ported. (z}

Section 94, subs. 7, exempts any person, with horse or car-
riage, going to or returning from his usnal place of religions
worship, on the Lord’s day.

If a minister attends chureh, according to the usage pre-
scribed and observed by the rules of the partieylar persuasion
to which he belongs, such church may be considered, as to
Lim, the usual place of religious worship when he is attend-
ing it, on the day so prescribed. (¥} But if a person claims
exemption, he must state to the toll-keeper the grounds of
his claim. (z)

A waggon of the seller carrying artificial manure to the
tarm of the purchaser, is within the exemption from toll, in-

{#} Reg. v. Sir Francis Hincks, 24 L, C, J, 116,

(w) Sece R. 8, 0., c. 152, a. 82

{z) Reg. v. Campion, 28 U. C. Q. B. 259.

{y) Smith v. Barnetl, L. R, 6 Q, B, 36, per Blackburm, J.
{z} Bey. v, Davis, 22 U. C. Q. B, 333.
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the 5& 6 Wm. IV, c. 18,5 1, as “a carriage employed in
-eonveying maunure for land.” (a)

The following conviction before the magistrates, “for that
the defendant did, at, ete., on or aboul the first day of
December, and upon other days and times, before and since,
take aud receive toll from the informant, at the toll-gate No.
-3, situate on the macadamized road between Hamilton and
Brantford, in the said district, unlawfully and improperly,
the said gate not being in a situation or locality authorized
by law,” being removed into this court by certiorari, was held
bad in not showing that the defendant was summoned, or
was heard, and in not setting out the evidence, or stating that
any complaint was made, or evidence given by any one on
oath; in not stating how much toll was taken, and in not

~showing in what respect the taking of toll was unlawful. (d)

Where tolls, fixed by the commissioners, had been exacted
by 2 toll-gate keeper, at a gate not six miles apart from the
one previously passed, the toll-gate keeper, under the 3 Vic.,
¢ 563, 5. 34, was held not liable to a summary conviction, for
the statute was intended to prevent the taking of moreé or
less toll than the commissioners had appointed, (o)

A conviction is bad which omits any statement of the
information ; or of the summons and appearance or default
of the accused ; or of his ples, denying or confessing. 8o in
not giving the evidence, or in not showing that any toll was
elaimed, or what toll, or how imposed, or that any could be
claimed or imposed by reasou of the cowpletion of the road,
or any part of it. Also; it is fatal if it do not appear therein-
that the defendant had proceeded on the road with any
carriage or animal liable to pay toll, aud, after turning out of
the road, had returned to or re-entered it, with such carriage
or animal beyond the toll-gate, without paying toll, whereby
payment was evaded. (d)

{a) Foster and Tucker, L. R. 5 Q. B. 224 ; see (Ont,} 32 Vie,, ¢, 40; Con.
8tats, Can., c. 86, 5. 3.

{b) Rey. v. Browa, 4 U. C. Q. B, 147.

{c) Beg. v, Brown, 4 U. C, Q. B. 147.

td) Reg, v. Haystead, TU. C. Q. B, 9.
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A convietion’, under s. 35 of this Act, stating that defendant
wilfully passed 2 gate without paying, and refusing to pay
toll, was held good, as sufficiently showing a demand of toll.
It seemns doubtful whether it would be sufficient to allege
that be wilfully passed without paying, and without in any
way showing a2 demand. (¢) It was also held, in this case,
that the non-exemption of the defendant, it essential to be
alleged, was sufficiently stated in these words: “ he, the said
James Caister, not being exempted by law from paying toll
on the said road ;” and the Con. Stats. Can., ¢. 103, s, 44,
throws the proof on the defendant.

Where the general form preseribed by the Con. Stats, Can,,
c. 103, 8. 30, schied. 1, is used, it is clearly not requ-isite to-
show that the defendant was summoned or heard, or any
evidence given. _ '

It is not necessary to name any time for payment of the
fine, and, in such case, it is payable forthwith. (/)

Where, assnming the facts to be true, the magistrate has
Jurisdiction, the conviction only can be looked to. (g)

Where the defendant, having been convicted, on the in-
formation of a toll-gate keeper, of evading toll, appealed to
the Quarter Sessions, where he was tried before a jury and
acquitted, this court refused a writ of eertdorars to remove
the proceedings, the etfect of which would be to put him a
seeond time on his trial, for which ne authority. was cited. (&)

The 32 & 33 Vie, ¢. 22, s. 40, enacts that whosoevoer, by
any unlawful act, or by any wilful omission or negleet,

/ obstructs, or causes to be obstructed, any engine or carriage,
using any railway, or aids or assists therein, is guilty of a
misdemeanor.

The prisoner unlawfully altered some railway signals at
a railway station, from * all clear ” to “ danger” and “ cau-
tion.” The alteration cauwsed a train, which would have

{J) Thid.
(?} Tbid.
{#) Stewart ond Backburn, 25 U, C. Q. B. 16,
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passed the station without slackening speed, to slacken
speed, and come nearly to a stand, Another train, going
in the same direction and on the same rails, was due at the
station in half an hour; it was held that this was obstrueting
& train within the meaning of the above clause. (4)

The Aet isnot limited to mere physical obstructions, The
prisoner, who was not s -servant of the railway company,
stood on a railway, between two lines of rails, at a point
between two stations; as a train was approaching he held
up his-arms, in the mode used by inspectors of the line
when desirous of stopping a train between two stations.
The prisoner knew that his doing so would probably induce
the driver to stop or slacken speed, and his intention was
to produce that effect. This esused the driver to shut
off steam and diminish speed, and led to a delay of four
minutes; it was held that the prisoner had obstructed a
frain within the meaning of the statute. (7)

The 13 & 14 Vic, ¢. 74, contained provisions prohibiting
the sale of Indian lands, but these provisions were omitted
in‘the Con. Stats. Can,, ¢. 9. The subject is now regulated
by the 31 Vic, ¢, 42, and 32 & 33 Vic, ¢. 6. The latter Act
repeals the Con, Stata. Can., ¢. 9, and is to be eonstrued as
one Act with the 81 Vie, ¢. 42. The 13 & 14 Vie, c. 74
made the purchasing of any Indian lands, unless under the
authority and with the consent of Her Majesty, a misde-
meanor, and various decisions took place as to what kind
of contract was within the Act. (k)

The 31 Vie, c. 42, imposes certain penalties on persons
trespassing on Indian lands; but, it is apprehended, the
decisions under the old Act will not apply to the 21 Vie, ¢
42, as the clauses of the former have not been re-enacted.

A pawnbroker may, under Con. Stats. Can,, e. 61, charge

(i) Beg. v. Huwldfisld, L. R.1C. C, R, 253; 39 L. J. (M. C.) 131.
AJ) Beg, v, Hardy, L. R. 1 C. 0. R, 278,
(k) Bea Reg. v. Hagar, 7 U. C, C. P. 380; Reg. v. Baby, 12T. C, Q. B.
385 Totten v. Watson, 165U, C. Q. B. 392 ; Little v. Keating, 6 U, C. Q. B
. 8. 263, :
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any rate of interest that may be agreed upon between thé
parties, that statute being an enabling Act, and intended to
legalize loans to poor persons at higher rates of interest than
that allowed by the usury laws in foree at the time of the
passing of the Act. ({)

A conviction under the Pawnbroker's Act, B. 8. 0., c. 148,
for neglecting to have a sign over the door, as directed by
the 8th section, is not sustained by evidence of one trans-
action alone, for the penalty attaches only on persons
“gxercising the trade of & pawnbroker,” as mentioned in the
first section, and a single act of receiving or taking a pawn
or pledge is not an exercising the trade or carrylng on the
business of & pawnbroker. (m)

The Con. Stats. Can., ¢ 61, also contains provisions with
regard to pawnbrokers,

The return of convietions by justices of the peace is now
regulated by the 32 & 33 Vie, ¢. 31, s. 76, the 33 Vie, c. 27,
8. 3, and R. 8. O, ¢, 75. The Consolidated Statute of Upper
Canada has been repealed. {n)

Under these statutes a justice of the peace is liable for a
separate penalty for each conviction of which a return is not
properly made to the sessions. (o)

Justices were not jointly liable in one penalty, but each in
a separate penalty for the offence; { p) but under the 32 & 33
Vic,, ¢. 31, it seems that only ome penalty is recoverable,
though the conviction be by two or more justices. (g)

The object of the legislature ‘in passing the statutes, was.
to compel the justices to make s return of whatever fines.
they had imposed, in order that their dilizence in collecting
the fines might be quickened, and also in order that it might
be known what money they should admit themselves to

{h Heg. v. Adams, 8U. C. P. R, 462,

(m) Reg. v. Andrews, 25 U. C. Q. B, 196,

{n) See 32 & 33 Vic,, ¢. 36.

{0) Donegh q. t. v. Longwoﬂk S§U. Q. . P, 437 ; Durragh q. i.v. Pater-
son, 25 U, C. O. P. &

{v) Metealf'q. t. v, R#eve al, C Q B. 263,
" {q) Drake g. £ v, Pwsttm 34U, C Q. B 257,
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have received, so that they might be made to account for
ib; {r} and, therefore, they are none the less bound to make
their returns, althongh notice of abandonment of an appeal
has been served. (s) _

The illegality of a conviction is no excuse for not return-
ing it, but if on that account the fine had not' been levied,
~ a return should be made explaining the circumstances. (t)

‘An order for the payment of money made by a justice,
under the Con, Stats, U. C,, ¢. 75, was not a conviction which
1t is necessary to return. {x) But a conviction under s. 165-
of the Inland Revenue Act, 31 Vic, c. 8, imposing & penalty
of $200, must be returned. (»)

A conviction made by an alderman, in a city, must be
reburned o the next ensuing General Sessions of the Peace
for the county, and not to the Recorder's Court for such
city. (w)

“ The clerk of the peace is the elerk of all magistrates, and
it is no ohjection that a conviction is not in the magistrate's
office, but in that of the clerk of the peace. ()

It would seem that the right to lewislate on returns of
convietions and fines for criminal offences. belongs to the
Dominion and not the Provincial Legislature, (¢}

The seller of flonr in barrels not marked or branded, is not
liable to the penalty affixed by the 4 & 5 Vic, ¢, 89, s, 23,
which applies ouly to the manufacturer or packer, and magis-

trates. have no summary Jjurisdiction, when the accnmulated
penalties are more than £10. "And when the iaspector in a

{r) O'Reilly ¢. £ v. Allam, 11 U,C.Q.B. 415, per Robinson, C. T. 5 diwood’
v. Bosser, 30 U. 0, C. P. 628,

{8) McLellan q. & v. MclIntyre, 12 77, C. C. P. 546.

(1) O'Reilly q. 1. v. Alian, aupra.

{u} Runney q. t. v. Jones, 21 U, €. Q. B. 370.

{v) May q. t. v. Middleton, 3 Ont. App. 207,

(w) Keenahan q. 8. v, Bgleson, 22 U. C. Q. B, 626 ; see also Gllard g kv
Cuwens 28 U, C. Q. B. 515; Grant g. ¢ v, McFadden, 11 U, C. C. P, 122;
Kellyg. t. v. Cowan, 18 U, C. Q. B, 104; Murphy q. ¢ v. Harvey, 9
U, (g C. P, 528, .

{x} Reg. v. Feomans, 8 U. C. P, R. 66,

() Clemena ¢, t. v. Bemer, 7 C. L. J. N. 8. 126,



336 THE CRIMINAL ELAW OF CANADA.

corporate town is the informer, he is not entitled to half the
penalty. (z)

The statute only applies to flour made within the pro-
vinee. (&)

The R. 8. 0., c. 189, {b) was passed to prevent the profana-
tion of the Lord’s day.

A counviction under this Act * for that he, Jacob Hespeler,
.of the village of Preston, Esquire, did on Sunday, the 26th
.day of July last past, at the township of Waterloo, work at
his ocdinary calling inasmueh as he, and his men, did make
and haul in hay, on the said day,” is bad, as not stating any
offence within the statute, for defendant was not alleged to be
of, nor to have worked at, any particalar calling, nor did it
state any facts from which ¢his might be inferred. (¢) The
convict ion should negative the exception in the statute, by
stating that the work done was not one of necessity, (d)

A person is liable, under the Act, for plying with his
steambont, on Sunday, betwesn the city of Toronto and the
peninsula—persons carried between those places not being
“ travellers ” within the meauning of the exception in the first
gection. (e)

Peppermint lozenges sold by a druggist must be considered
prima facie a medicine, though not expressly asked for or
sold as such, and such a sale is, therefore, within the excep-
tion of the Act. (f) :

A nete made on Sunday, in payment of goods sold on
that day, iz void between the original parties, but not as
against an endersee for value, and withont notice. (g)

- The giving or taking secarity, as an ordinary mortgage of
personal propetty, on a Sunday is not void, as a “ buying or
-gelling,” within the Act. (&)

{z} Req. v, Beekman, 2 U, C. Q. B. 7.

() Ibut,

tb) Bee Con. Stats, U, C., c. 104

{e) Heapeler and Shaw, 16 U. C. . B, 104.
(d) Bee post, ** Pleading,”

{¢} Reg. v. Tinniny, 13 U, C. Q. B. 636.
{f) Reg. v. Howarth, 33 U. C. Q. B, 537.
{g) Houliston v. Parsons, 9 U. C. Q. B. 68L.
k) Wilt v. Lai, 7 U. C. Q. B, 535.
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But all sales or agreements for a sale of real or personal
property made on Sunday are void. (3)

A snare to catch game is an engine within the meaning of
sections 4 and 5, and pattiug down a snare, on a day before
Sunday, for the purpose of killing game, and keeping it get,
on-Sunday, i3 using an engine on Sunday and an offence
within the Act, even though the party be not present using
it. (5)

A farmer working on his own land on a Sunday is not
liable to convietion, nnder 29 Car, II,c 7,8 1. The words
- "orother person whatsoever ” are to be construed gusdem
generis, and a farmer is not gjusdem generss, with a tradesman,

who is the only employer named, nor with a Iaborer, who is
a2 person employed. (%)

The Tmperial Act 21 Geo. 111, c. 49, prohibiting amuse-
ments and entertainments on the Lord’s day, is in force in

+ Ontarin. (})

The Con. Stats. U. C,, c. 19, s. 181, (m} is contined to the
use of false instruments, and does not apply to the meére
verbal assertion of authority. Therefore, where the prisoner
had obtained payment of a sum, in discharge of a debt and
costs, from & defendant (who had been previously duly
served with & summous in the county court), by pretending
that he was an officer of, and suthorized by, the court to
receive it, it was held, under analogous provisions in the
Imperial statute 9 & 10 Vie, ¢ 95, 8. 57, that the offence
was not made out. (») : _

But in another case, under the same clause of the statute,
the prisoner was indicted for acting, and professing to act,
under a false color and pretence of county court process,
and it was proved that the prisoner, being a creditor of R.,

(i) Lai v. Stall, 6 U, C. Q. B. 506.
I.§) Alien and Thompaon, 1. R. 5 Q. B. 336.
[g] Reg. v. Sitvester, 33 L. J. { .}

(1) Reg. v. Barnes, 45 U, C. Q. B. 278,
(m)Bee R. 8. Q., c. 47, 5. 216 of seg

i#) Reg. v. Myotz, 1 U. C. L. . 35; 6 Cox, C. C, 406,
v
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sent him a nonsensical letter, headed with the royal arms,
and purporting to be signed by the elerk of & county court,
threatening county court proceedings. He subsequently told
R.’s wife that he had ordered the county court to send the
letter, upon which she paid the debt; and, whilst making
out the receipt, he made demand of her for the county courd
expenses ; it was held that these facts constituted felony
within the meaning of the section, and that the conviction
must be supported. (o)

Where A. delivered to B. a document requiring him to
produce accounts, ete., at a trial in a county court, intituled
of the court, and giving the names of plaintiff and defend-
ant, with a statement in the margin of the amount of the
sum claimed, no such cause really existing; on an indiet-
ment against A., for feloniously causing to be delivered o
B. a paper purporting to be a copy of a certain process of
the county court of L., it was held that the document above
mentioned was a notice to produce documents, ete., between
party and party, and not a process of the court, nor did it
purport to be so. (p)

B. being indebted to A, A. obtained a blank form for
plaintiff's instructions to issue county court summons. This
he filed up with particulars of the names and addresses of
himself and B, as plaintiff and defendant, and of the nature
and amount of the claim, and, without any authority, signed
it in the name of the registrar, endorsing also a notice, signed
also by A.in the name of the registrar, and without his
authority, that unless the amount claimed were paid by B-
on a certain day, an execution warrant would issue against
him. This paper he delivered to B., with intent thereby to
obtain payment of his debt. This was held (g) “an actihg,
or professing to act, under false color and pretence of pro-
cess of the county court,” within the meaning of 9 & 10 Vie,,
e. 95, 8. 57. (v)

o) Reg. v. Ewans, 3 U.C.L.J. 110 ; Dears. & B. 236 ; 26 L.J. (M.C.) 92.
p) Reg. v. Castle, 4 U.C.L.J, 733 Dears. & B. 363; 27 L, J. (M. C.) 70.

g} Affirming fleg. v. Evans, supra.
v} Reg. v. Richmond, 5 U. €. L, J. 237 ; Bell, 142.
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To constitute an offence under thie 3rd section of the 7
Geo. IV, c. 3, providing for the maintenance of good order in
churches, the act complained-of must have been committed
“ during divine service.” (s)

An information, setting out that the defendant had con-
ducted himself in a disorderly manner at a chureh door, by
keeping his hat on his head during the procession of the holy
sacrament, discloses no legal offence. ()

Where a justice of the peace convicted the plaintiff, under
the Coun. Stats. Can., c. 92, s, 18, of making a disturbance in
a place of worship, and committed him to grol, without first
issuing a warrant of distress to levy fine and costs under that
section ; it was held that the Con, Stats. Can,, c. 103, ss. 57
and 59, applied to this eonviction, and that the Jjustice, being
satisfied the party had no goods, had authority and jurisdic-
diction, under the latter statute, to commit to gaol, without
first issuing a warrant to levy fine and costs. {2)

The 32 & 33 Vic, c. 28, as amended by 87 Vie,, c. 43, pro-
vides that certain persons, therein described, shall be deemed
vagrants, and shall, upon conviction before any stipendiary or
police magistrate, mayor or warden, or any two justices of
the peace, be deemed guilty of a misdemeanor. TIts operation
was extended to Manitoba by the 34 Vie,, ¢. 14, to British
Columbia by the 37 Vie,, c. 42, and to Prince Edward Tsland
by the 40 Vic, ¢, 4.

A couviction for prostitation under sec. 1 of this Act should
allege that the woman was asked, before she was taken, or at
the time of her being taken, to give an account of herself,
and that she did not give a satisfuctory account, and that,
therefore, the arrest was made. (v) And an allegation * she
giving no satisfactory account,” does not show that any prior
demand or request has been made upon her for that pur-
pose. ()

{8} Bx parte Dumouchel, 3 L. C. R, 493
(t) Br parte Filiau, 4 L, C, R. 129.

(1) Muffat v. Barnard, 24 U. C. Q.
{v) Reg. v, Levecrue, 30 U. C. Q. B.
(20} Foid,

L. 488,
509,
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An obligation to maintain must be made out against any
person charged with vagrancy being able to work and main-
tain himself and family. A man, for instance, i3 not bound
to support & wife who bas left him -and is living in adul-
tery ; (x) nor can he be convieted if he offers to take back
his wife, even though her refusal be well grounded on his ill-
usage. () It is, however, no defence thai he is industrious
and constantly at work. (z)

A woman who, deserted by her husband, and having no
means of maintaining her children, leaves them so that they
become chargeable to the parish, cannot be convicted for
running away and leaving them chargeable under tha Vagrant
Act 5 Geo. IV, e 83,8 4 (o)

It would seem a wife is not a competent witness against
her husband in prosecutions under this Act. (3)

The 32 & 33 Vie, ¢. 20, s. 25, mekes it a misdemeanor in
any one, who, being legally liable, either as husband, parent
guardian or committee, master or mistress, nurse or other-
wise, to provide for any person as wife, child, ward, lunatie or
idiot, apprentice or servant, infant or otherwise, necessary
food, clothing or lodging, to neglect or refuse wilfully and
without lawful excuse to do su. (¢) '

In the case of a wife prosecuting wnder this section, it is
necessary to prove that the defendant is her husband, the
wife's need, and the husband’s ability. If she is better able to
support herself than he is to maintain her, ot if she is living
with another man as his wife, or if without lawful excuse she
absents berself from her husband’s roof and refuses to return,
i these and similar cases the husband must be acquitted. (d)

The Con. Stats. Can., c. 67, s. 16, which declares it a mig-
demeanor, in any operator or employes of a telegraph com-

(z) Rey. v. Finton, 1 B. & Ad. 227,

{y) Flannagan . Bishop Wearmouth, 8 E. & B. 451
{2} Carpenter v. Stanley, 33 J. P. 88,

(o) Peters V. Cowie, L. R. 2Q. B, D. 131.

(b} Beeve v. Wood, 6 B. & 3. 364.

{c) Seo page 201, anfe, a5 to this statute.

{d) Reg. v. Nasmith, 42T. C. Q. B. 242,
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pauy, to divulge the contents of & private despatch, only
protects the rights of each individual sender or receiver of
a message, against disclosures of facts which come to the
knowledge of the operators in the course of their employ-
ment. When the rights of others come in question, as when
a suit is pending between the sender or receiver of a message
and a third party, with whom he is alleged to have cou-
tracted, the operator or secretary of the company is bound to
disclose the contents of the telegram, in odedience to a sub-
peena duces tecum. (o)

The 32 & 33 Vic, ¢ 21, s. 43, makes it a felony to send
“any letter demanding of any person with menaces, without
any reasonable or probable cause, any property, ete.” The
latter words, ** without any, etc.” apply to the money or pro-
perty demanded, and not to the threatened accusation. (f)
Therefore, if money be actually due, it is no offence to demand
it with menaces. (g) The offence will be complete though the
accusation was not intended to be made to a magistrate, (%)
or though it was not to be made against the person threat-
ened, but against some one in whom he has an interest, as
his son. (7}

An offer to give information if money is sent, is no of-
fence; (j) but a letter stating that an injury is intended, and
the writer will not interfers to prevent it unless money is
sent, amounts to an offence. (¢) So threatening bodily vio-
lence, or to charge with adultery, is an offence under this
section. ()

The mevpace must be such as to influence a reasonable
mind ; (») and a convietion may take place although the

(e} Lealie v. Hervey, 15 1. C. J, 9.
{f) Reg. v. Magon, 24 U. . C. P, 58.
{g) Keg. v. Joknson, 14 U, C. Q. B, 569.

{h) Reg. v. Robinson, 2 Moaod. 14.

{§) Rey. v. Hedman, L. R. 1C, . R. 12,

{ i') Reg. v. Pickford, 4 C, & P. 227,

() Reg. v. Smith, ¥ Den, (. C, 510,

i) Reg. v. Chalmers, 10 Cox, C. C. 450,

{(m) Reg. v, Walton, L. & C. 288 ; 9 Cox, C. C. 288.
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money bas been paid, (») or though the person threatened
had no money at the time. {0

Evidence of the truth of the accusation is not admissible
by way of defence, { p) .

A policeman extorting money by threatemng to imprison
a person on a charge not amounting to an offence in law, may
be prosecuted under this statute, and may also, it seems, be
indicted for larceny. {g)

The cases will apply in principle to ss. 44, 45, 46, 47 and
48 of the same statate, as also to 32 & 33 Vie, c. 20, s. 15,

By the 11 & 12 Wm. IIT,, ¢. 12, and 42 Geo. I1L, c. 85, ifany
governor of & colony, or other person holding or having held
public employment out of Great Britain, has been guilty of
any crime or misdemeancr in the exercise of his office, every
such ctime may be prosceuted or inquired of, and heard and
determined in the Court of King’s Bench in England, either
upon information by the Attorney General, or upon indict-
ment found, and such crime may be laid to have been com-
mitted in Middlesex. An offence under the above statute is
an offence committed on land beyond the seas, for which
an indictment may legally be preferred in any place in Eng-
land, within the 11 & 12 Wm. IiL, and this section and the
other enactinents of the statute, as to preliminary exam-
inations, etc., before a magistrate, in whose jurisdiction the
accused might be, apply to charges under the ahove statutes,
and the Court of Queen’s Bench is included in the term,
“ next Court of Oyer and Terminer.” ()

Upon an indictment under the Con. Stats. U. C, e. 26, 8.
20, (s) for making an assignment to defraud creditors, it was
held that a money bond is personally seizable on an execution
under the statutes 13 & 14 Vie, ¢ 53, and 20 Vie, ¢. §7,and
.hnther, that a transfer, made b_}'\d. party to a creditor, who

(n] Reg V. Robertson, L & C. 483,

{0) Beg. v, Edwords, 6 G, & B. 515

{p) Req. v. (racknall, 10 Cox, C. C. 408.

{q) Reg. v. Robertaon, 10 Cox. C, C. 4.

(r) feeq. v. Eyre L R 3 Q. B. 487 ; ace 32 & 33 Vie,, ¢, 30, 2. &
{3) Beo R, 8. 0., c. 118
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accepted the same in full satisfaction and discharge of his
debt, did not render the party making such assignment lesy
liable under this indictment. (#)

To subject a person to the penalty of the 22 Geo. IL, c 45,
for suing out process, the attorney allowing his name to be
used must be first convieted, {u) ,

An offence eommitted before, though tried after, the
. Revised Statutes of New Brunswick came in forge, is not
indictable under those statutes, though the words creating
the offence are not altered thereby, the Act creating it being
embodied in the Revised Statutes in its original words, The
indietment must be considered as founded on the Act creating
the offence. (v) ‘

The punishment provided by the ordinance 4 Vie, e, 30,
8. 1,18 cumulative, and sentence of imprisoument and fine
18 to be awarded upon the conviction had against the defend-
ant in manner and form as enacted by the ordinance, (w)

An overseer of the poor of a parish is liable, under the Acts
of Assembly 26 Geo. 111, ce. 28 & 43, and 33 Geo. IIL, ¢. 3,
8. 6, to an indictment for not accounting to the first General
Sessions of the Peace in the year, for moneys received by him
for the support of the poor, during the preceding year. (z)

In an indictment of & cashier under section 62 of the Bank-
ing Act of 1871, for having unlawfully and wilfully made 2
false and deceptive statement in a return respecting the
affairs of the bank, it is not necessary to allege that the re-
turn referred to was one required by law to be made by the
accused, or that any use was made by him of such return, or
to specify on what particulars the return was false, or that
such false statement was made with 1ntent o deceive or mis-
lead. (y)

The enumeration in the indictment of several alleged

{t) Reg. v. Potter, 10 U, . C, P. 39,

(u) Bex v. Bidwell, Taylor, 487.

(v) Reg. v. Pope, 3 Allen, 161 ; Beg. v. McLaughlin, #hid. 159.
(10) Reg. v. Palliver, 4 L. C. J. 276,

{&) Reg. v. Matthew, 2 Kerr, 543

) Reg. v. Cotte, 22 1., C. J. 141.
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false statements constitutes but ome count, and a general
verdict is sufficient if the statement be shown to be false in
any one of the particulars alleged. (2) :

Revised Statute of Ontario, c. 142, imposes penalties on
persons who practise medicine without having been regis-
tered in that province. Where the defendant, in partnership
with two registered practitioners, resided in an establishment
over the door of which was a fan-light containing the name
of the registered practitioners, with the addition * M. D., M_
C.P. & 8. Ont,” and the name of the defendant with only
“M. D, it was hell that the use of the latier letters, in
contradistinetion to the full titles of the defendant’s partners
appearing on the same fan-light, was not the use of a title
“calenlated to lead people to infer ” registration under the
above statute, (a)

Militia officers attached to B. battery, though holding com-
missions in no regular or active militia corps, are competent
to sit in courts martial of the said battery under the Militia
Act. (b)

Members of the volunteer militia are dpso facto discharged
by the expiration of the term of their engagenent; and a
court martial is without jurisdiclion to try a man for acts’
done subsequently to such expiration; and a conviction
under such circumstances will be quashed on certiorars. (o)

By 32 Vic,, ¢. 17, of the Province of Quebec, a refractory
child under fourteen may be sent to an industrial school;
and the rule that where a minor is brought up by habeas
corpus, the court will leave him to elect as to the custody in
which he will be if he be of an age to exercise a choice, has
no application to such a e¢hild,

The 38 Vic., c. 41, and 40 Vic,, ¢. 33, provide for the sup-
pression of gaming houses; and 40 Vie, ¢ 82, impoyes
penalties for gambling in publie places ; while 40 Vie, ¢. 31,

{z) Reg. v. Cotte, 22 L, . J. 141.

{a) Reg. v. Tet, 45U, C. Q. B. 144, ]

(8) Ex parte Thompson, 5 Q. L, B, 200 ; see 31 Vie,, c. 40,
(c) fhid.
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was passed for the repression of betting and pool-selling.
The 44 Vie, ¢. 30, treats of prize-fighting ; 41 Vie, e 11,
provides for the punishment of persons adulterating food.
The 36 Vic, c. 8, regulates the carriage of dangerous goods
in ships ; and 388 Viec,, ¢. 42, makes provision for enforeing
the care of animals in transit. Under s. 96 of 37 Vie, e.
45, the inspection of raw hides is compulsory, in every in-
spection district where an inspector or deputy-inspector has
been appointed ; and any person selling, or offering for sale,
within or exporting from such district, any raw hides
without the same being first inspected and stamped or
marked by the inspector or deputy, as provided by the
Act, is liable to the penalty thereby imposed, and the hides
so sold, offered for sale or exported, become forfeited, ()
And the person selling or exporting cannot avoid such
forfeiture or penalty by himself marking the hides, accord-
ing to the provisions of section 87. (¢)

(d) Clarke g. ¢ v, Calkin, 4 Pugeley & B. 95,
{e] Thid,
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CHAPTER VIIL
EVIDENCE.

The rules of evidence are, in general, the same in eivil
and criminal proceedings. (a)

There are, however, some exceptions. Thus, the doctrine
of estoppel has a much larger operation in the former. So
an aceused person may, at least if undefended by counsel,
rest his defence on his own unsupported statement of facts,
and the jury may weigh the credit due to that statement.
Again, confessions, or other self-disserving statements of
prisoners, will be rejected, if made under the influence of
undue promises of favor or threats of punishment. So,
although both these branches of the law have each their
peculiar presumptions, still the technical rules, regulating
the burden of proof, cannot be followed out in all their
niceties when they press against accused persons. (&)

There is also a strong and marked difference in the effect
of evidence in civil and criminal proceedings: in the former
a mere preponderance of probability, due regard being had
to the burden of proof, is sufficient basis of decision; but
in the latter, especially when the offence charged amounts
to treason or felony, & much higher degree of agsurance is
required. (¢)

The persuasion of guilt ought to amount to such a moral
certainty, as convinces the minds of the tribunal, as reason-
able men, beyond all reasonable doubt. (d)

{a) Reg. v. Aikinson, 17 U, C. C. P. 304, per /. Wilson, J.

{h) Best on Evid., 4th ed., 122.

() Clark v. Stevenson, 24 U.C.Q. B, 200, per Draper, C. V. ; Hollingham
v. Head, 4 0. B, N. 8, 388; Reg. v. Jones, 28 IF 0.Q. B. 421, per Richards, C.J.

() Rey. v. Jones, 28 U.C.Q.B. 421, Eer Richards, C. J. ; R-g. v, Atkiugon,
17 .. g P, 305, per J. Wilson, J.; and see Reg. v. Chubbs, 14 U.C.C.P. 43n.
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The onus of proving everything essential, to the estab-
lishment of the charge against the accused, lies on the pro-
seeutor. This rule is derived from the maxim of law, that
every person must be presumed innocent until proved guilty.
It is, however, in general, sufficient to prove a prima jfacie
case; then, if circumstances calling for explanation are not
explained, the case beeomes stronger, for, as has been re-
marked, imperfect proofs, from whieh the accused might
clear himself and does not, become perfect. (¢ The pre-
samption of Innoeence only obtains before verdict; after
verdict of guilty, all presumptions will be against it. (/)
The rule that the burden of proof lies on the party who,
substantially, asserts the aflirmative, is applicable in criminal
cases. (g)

But in some cases, where negative proof is peculiarly
within the knowledge of a party, he is bound to adduce it.
The rule of law is plain, that where any one is proeeeded
against for doing an act whieh he is not permitted to do
unless he has some special license or qualification in his
favor, it is sufficient to charge this want of license or
qualification against the party, and it is for the latter to
prove it affirmatively ; (2) for it is not incumbent on the
prosecutor to give any negative evidence () Still, it may
be doubted whether the prosecutor niust not first give some
general evidence, to cast the onus on the other side. {f)

Where the defence calls evidence to prove facts in order to
show that a Crown witness’s testimony is untrue, evidence
may be given by the Crowu in rebuttal. &)

In eriminal cases, whether the evidence be circumstantial,

(e} Beg. v. Jones, 28 UL C.Q. B, 425, per Richards, C. J. ; Rey. v. Atkinson,
17 U. C. Q. 1 303, per J. Wilson, J.

(/) Beg. v. Hamitton, 16 U. C.'C. P. 361, par Rickards, J. :

(g} Ke Barrett, 28 U, C. Q. B, 561, per A, Wilson, J. ; Rex v, Hasy, 2
C. & P, 458,

{h) Re Barrett, supra, 58), per 4, Wilson, J. ; Rexv. Lurner, 5M, & 5. 206.

(i} Bz parie Parks, 3 Allen, 237,

(7} Bee Eikinv. Janson. 13 M. & W, 662, per 4iderson, B. ; see, however,
Apoth, Co. v. Bentley, B. & M. 159.

{k) Beg. v. Tower, 4 Puysley & B, 168.
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or direct and positive, the jury must decide, not simply that
all the facts are consistent with the prisdper’s guilt, but thas
they are inconsistent with any other rational cenclusion
than that the prisoner is the guilty person. {{)

The jury must make all necessary inferences from the
facts proved, and it lies within their peculiar provinee to
decide on the credibility of witnesses. (m) '

In drawing an inference or conclusion from facts proved,
regard must always be had to the nature of the particular
case, and the facility that appears to be afforded of explana-
tion or contradiction. No person is to be required to explain
or contradict until enough has been proved to warrant a
reasonable and just conclusion against him, in the absence
of explanation or contradietion ; but, where such proof has
been given, and the nature of the case is such as to admit of
sxplanation or contradiction, if the conclusion to which the
proof tends be untrue, and the accused offers no explana-
tion or contradiction, that conclusion becomes almost irre-
sistible. (%)

In regard to deciding on the credibility of a witness, the
jury should consider the nature of the story he tells, and his
manner of telling it: the probability of its being true; his
demeanor and his readiness to answer some guestions, as
well as his unwillingne:s to answer others; and his whole
conduct indicating favor to one side or the other. On the
other hand, the jury should consider, whether the witness
exhibits a trank straightforward mauner of auswering ques-
tions, without regard to consequences to either party; a
desire to state all the facts, and no hesitation to answer the
various questions put to him. (o) ' '

Where a witness, examined on the trial, direetly confessed

{8) Reg. v. Greenwonod, 23 U. C. Q. B. 258, per Draper, C. J.; Taylor on
Evid. 84; and sea Reg. v. 28 11, C. Q B, 416,

{m} Reg v, Jones, 28 U. C. Q. B, 416 ; Reg. v. Gresnwood, 23 U. C. Q. B.
285 ; Reg. v. C‘Imbbs 14 UL, C. P, 32; Reg v. Seddons, L6 U.C.C.P 389;
Reg v. Melfroy, 15 U, C. C. P,

{n) Keg. v. Atkingon, 17 U. C. . P 305, per Jf. Wilaon, J

{6) Rey. v. Jones, 25 U. C. Q. B, 419, per Richards, C. J.

r*—u
c:
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the crime, it was held that the judge was not bound to tell
the Jury that they must believe this witness, in the absence
of testimony to show her unworthy of credit, but that he was
right in leaving the credibility of her story to them ; and if
from her mwanner he derived the impression that she was
under the influence of some one in court, it was not im-
proper to chll their attention to it in his charge {p)

A prisoner, being indicted for the murder of one o, the
prineipal witness for the Crown stated that the crime was
committed on the 1st of December, 1859, on a bridge over
the River Don, and that the prisoner and one S. threw H.
over the parapet of the bridge into the river. S had
‘been previously tried and acquitted. The counsel for the
prisoner proposed to prove by one D). that S. was at his
{D.’s) place fifty miles off on that evening, but the learned
judge rejected the evidence, saying that S. might be called,
and if the Crown attempted to contradict his evidence, he
would allow the prisoner to call witnesses to corroborate it,
But it was held in error that the presence of S. was a fact
material and not collateral to the inquiry, and that D,

- therefore, should have been admitted, wheu tendered, on the
broad principle that he was called to speak on a matter
directly connected with the very fact under investigation,
and his evidence would affeet the credibility of the evidence
for the prosecution. (g) .

But on a trial for murder by stabbing with a sharp instra-
ment, it wax proved that the prisoner struck the deceased,
but that neither a knife nor other instrnment was seen in his
hand.  Evidence for the prisener, that the day preceding the
homicide he, the prisoner, bad a knife which eould not have
inflicted the wound of which the deceased died, and that on
that day the prisoner had parted with it to a person who
held it till after the crime was committed, was held to have
been properly rejected, (r)

{p) Reg. v. Jores, 28 U, C, Q. B.. 418.
{g) Beg. v. Brown, 21 U. C. Q. B. 330, -
ir) Reg. v. Herod, 29 U. C. Q. B, 498,



350 THE CRIMINAL LAW OF CANADA.

Where 2 number of persons against whom warrants had
been issued were met together at a certain house, and on the
officers of the law attempting to arrest them, one of the latter
was killed by a shot fired by some of the party, though it
was not known by which, and all were indicted for murder;
on the trial of one of them, it was held competent for the
prisoners whe were 1ot on their trial, and were called as
witnesses, to state the purpose for which they went to the
house, in order to disprove the inference that they were there
for an unlawful purpose, though declarations of the prisoners
would not have been admissible unless accompanying and
explanatory of an act, and thereby becoming a part of the
res gesten. (s)
~ Where two prisoners are jointly indicted, one of them may,

in certain cases, be acquitted, and called as a witness for the
other. The general rule on this pointis: Where the prosecutor,
in order to exclude the evidence of a material witness for
the defendant, prefers his indictment against two jointly, and
no evidence whatever is given against the person thus unjustly
made 2 defendant, the judge, in his discretion, may direct the
jury to acquit either during the progress ox at the termination
of the inquiry, so as to give an opportunity to the other
defendant to avail himself of his testimony. (¢)

The ground of this rule is to prevent the prosscutor frown
excluding the evidence of a material witness, by joining him
in the indictment. But, as in a criminal case, the indictment
against all the prisoners is usually found by a grand jury,
and should only be found upon, at least, a prime facie case of
guilt against all, it is somewhat distinguishable from a eivil
action, and seems to call for the exercise of a more guarded
discretion on the part of the judge, lest an accomplice in
guilt escape through an unfortunate and premature acquittal.
The circumnstance, that the indictment is found by the grand

{28} Beg. v. Chassor, 3 Pugsley, 548. Vi

{£} Reg. v. Kennedy, 2 Thomson, 218, per Wilkins, J.; Reg. v. Hambly,
16 U, C. Q. B. 617; Rex v. Owen, 9C. & P. 83; Rexv. Donnell, 7 Cox,
837 : Areh, Cr. Pidg. 274.
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Jury, effords less ground for the suspicion that the party
is made a defendant for the purpose of excluding his
testimony. () In a criminal case, though no evidence ap-
pears against one defendant, there is no necessary inference
that he was made a defondant for this purpose, () Where
there is no evidence whatever against one defendant, he
should be aequitted at the close of the prosecutor's case ; (w)
but it seems this is discretionary with the judge. () If there
is some evidence, though very slight, against the prisoner, his
tase Tust be submittzd to the jury. (y)

If, after the close of the prisoner’s case, there is no legal
evidence of his guilt, it seems the Jjudge would be bound to
divect an acquittal. (z) The correct and reasonable rule
would appear to be that it is discretionary with the judge to
direet an acquittal, if applied for before the closl,e of the
prisonur’s case ; but that it is obligatory upon him to do S0,
when the case for the defence is closed, particularly if it ap-
pears the prisoner was made a defendant for the purpose of
-excluding his testimony. _

Where, at the close of the case for the Crown, very slight
evidence appears against one of two prisoners jointly indicted.
the othier cannot of right claim that the case of the former
be submitted separately to the jury ; but this is dizcretionary
with the judge. The question whether the Jjudge has pro-
perly exercised his diseretion, or not, cannot be reserved as a
point for the consideration of the court. {(7) And it is always
permissible to the judge to recall any witnesses, and make
further inquiries, to meet objections, of course allowing coun-
sel for the defence to cross-examine on such new evidence. (b)

Whenever a co-defendant is ordered to be acquitted, in

(w) Reg, v. KEennedy, 2 Thomson, 211, per Biiss, J,
(v} Zbicd, 219, per Wilkins, J.

(w) Beg. v. Hambly, 16 U, C. Q. B. 617.

(=) Tbidd, ; Reg. v. Kennedy, 2 Thomson, 203,

() Ihid. ; Reg. v, Humbly, supra, 625,

(2} Reg. v. Kennedy, supra.

(¢) Beg. v. Hambly, 16 U, C. Q. B. 617,

{b) Reg. v Jennings, 20 L, C. J. 201,
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anticipation of the general verdict, his credit is left to the
jury, how strong soever the bias on his mind may be. (¢)

Should the judge refuse to direct an acquittal, for the purpose
of evidence of the co-defendant, against whom there appeared
neither legal proof nor moral implication, a verdict against
the other prisoner would be set aside. (d)

Where two prisoners are jointly indicted for felony, and
plead not guilty, but one only is given in charge to the jury,
the other iz an admissible witness against the one on trial,
although the plea of not guilty remains on the record undis-
posed of ; the witness not having been acquitted or convicted,
and no nolle prosequr having been entered. (¢) But notwith-
standing 32 & 33 Vic,, c. 29, ss. 62 and 63, if both have been
given in charge to the jury, neither can be called as a wit-
" ness. {f)

It is conceived that this decision will hold in Ontario at
least, as the Evidence Act here, Con. Stats. U. C. c. 32, s. 18,
only protects a party in criminal proceedings from giving
evidence for or against himself. Tt is also unaffected by the
R. 8. O, c. 62 :

Parties separately indicted for perjury alleged to have been
committed at one and the same hearing, can be witnesses for
or against each other. (g)

Where four prisoners were indicled together for ribbery,
and one severed, in his challenges, from the other three, who
were tried first; it was held that the former, although not
actually upon his trial, after pleading not guilty, and before
trial or judgment, was a competent witness on their behalf. (%)
He would also be competent for the Crown. (z)

It would seem that, in any case, one prisoner, whether he
pleads guilty or not guilty, may, if he severs in his chal-

{¢) Reg. v. Kennedy, 2 Thomson, 219-20, per Wilkins, J.

{c} Ihid. 220, per Wilkine, J.

t¢) Winsor v. Reg., L. R. 1 Q. B. 390 (Ex. Chr.); 35 L. J. {M. C.) 161.
(F} Reg. v, Payme, L. B. 1 C. C, R, 349,

(e} Reg. v. Pelietier, 15 L, C. J. 146; 1 Revue Leg. 505.

{AY Reg. v. Jerrett, 22 U, C. Q. B. 489,

{4) fbid. 500, per Hagarty, J.
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lenges from the other prisoners, and the Crown elects to pro-
ceed against the others first, so that he is not on trial with
them, be called for the prosecution ; and this on the ordinary
principles of the common law. (#D)]

In such cases, however, it might be advisable, in order to
ensure the greatest possible amount of truthfulness in the
person coming to give evidence, to take & verdict of not
guilty, as to himn, or to have his plea of not guilty withdrawn
and a plea of guilty taken and sentence passed, so that the
witness may give his evidence with a mind free from all the
corrupt inflaences which the fear of impending punishment,
and the desire to ubtain Immunity to himself at the expense
of the prisoner, might otherwise produce. () This course
cannot, however, be held absolutely necessary, since the de-
cision of this case in the Exchequer Chamber,

As to the competency of witnesses, & child of any age, if
capable of distinguishing between good and evil, may be
admitted to give evidence, ' :

A child of six years of age was examined, on being inter-
rogated by the judge, and making answers that there was
& God, that people would be punished in hell who did not _
speak the truth, and that it was a sin to tell & falsehood
under oath, although he stated he did not know what an
oath was. {I)

On a trial for murder, an Indian witness was offered, and
on his examination by the judge, it appearéd that he had a
full gense of the obligation to speak the truth, but he waa
not & Christian, and had no knowledge of any ceremony, in
use among his tribe, binding a person to speak the truth or
imprecating punishment upon himself if he asserted what
“was false. It appeared also that he and his tribe believed

{7} Reg. v. Jerreit, 22U, ¢, Q. B. 500 ez seq., per Hagarty, J.: sea Reg. v,
King, 1 Cox, C., C. 232; Reg. v. George, C. & Mar, 111 ; Reg. v. Williams,
1Cox, C. 0, 289 ; Reg. v. Stewart, thid, 174 ; Beg. v. Gerber, 1 Temp. &
Mew, 847; Rey. v, Clouter, 8 Cox, C. C. 237.

() Wingor v. Reg. L. R, 1 Q. B. 312, per Cockburn, C. J.

{0 Reg. v. Berube, 3 L. C. R, 212,

w
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in & future state, and in a Supreme Being who created all
things, sud in a fature state of reward and punishment
aceording to their conduet in this life. He was then sworn
in the ordinary way on the New Testament, and it was
held that his evidence was admissible. (m) If the witness
had belonged to any nation or tribe that had in use among
them any particular ceremony which was understood to
bind them to speak the truth, however strange:and fan-
tastic the ceremony might be, it would have been indis-
pensable that the witness should have been sworn according
to such ceremony ; because all should be dome, that can be
. doms, to touch the conscience of the witness according to
his notions, however superstitious they may be. (n)

The defendant, on his trial upon an indictment, cannot
give evidence for himself, nor ean his wife be admitted as
& witness for him. (o)

The wife of any one of several prisoners, jointly indicted,
stands in the same position with respect to the admissibility
of her evidence as her husband. { p)
 Thus where A. and B. were tried together, on a joint
indictment for assault on a peace officer, and the wife of A.
was offered, as & witness, to disprove the charge against B.;
it was held that her evidence was properly rejected, but had
the husband not been on his trial, she would have been a
competent witness. (g)

But where the prisoner was indieted, among other things,
for & conspiracy between himself and E., the wife of T., but
E. was not indicted ; it was held that the evidence of T. was
properly received. ()

A conviction on the evidence of an accomplice would be
good in law, if the judge directed the attention of the jury to

{m) Reg. v. Pah-mah-gay, 20 U, C. Q. B. 195.

{n) Ibid. 198, per Robinson, C. J.

(o} Reg. v. Humphreys, 3 U. C. Q. B. 337 ; and see Rep. v. Madden, 14
U. ¢ Q B. 588,

(p) Reg. v. Thompson, 1 R 1 G, C. R. 317

ig) Reg. v. Thompson, 2 Hannzy, 7l

{r} Reg. v, Halliday, 7 U. C. Ln J.51: Bell, 257; 29 L. J. (M. C.} 148.
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the rle of practice, by which the testimony of the acecomplice
requires corroboration as to the identity of the accused, (s)
and it seems even if the judge did not act on this rule, (£
and the testimony of the accomplice were uneorroborated, (e}
In a prosecution for selling liquor on a Sunday, the persons
who purchased the liquor, though accomplices of the acoused,
were held competent witnesses to prove the selling, (v)

Judges, in their discretion, will advise a jury not to conviet
& prisoner upon the testimony of an accomplice alone without.
corroboration, and the practice of giving such adviee is now
80 geveral that its omissicn would be deemed a neglect of
duty on the part of the judge. (1) 'The direction of the jndge
should be so strongly against the testimony, if uncorroborated,
a8 almost to amount to a direction to acquit. (z)

In Reg, v. Seddons, (y) the jury were told that the testi.
mony of the aecomplice was not sufficiently corroborated to.
warrant a eonviction, whereupon they came into court stating
that they thought the prisoner guilty, but that he ought not
to be convicted on the evidence. They were -then told that
they ougiit to acquit; but, after a short interval, they re-
turned a verdict of guilty. Before recording their finding,
the presiding judge recommended them not to convict on the
evidence, saying, however, they conid. do so if they thought
proper. They nevertheless adhered to their verdict, and the
court held that there was neither error, nor- misconduet in
fact, nor in law.

The nature and extent of the corroboration that should be
required will depend a great deal upun the character of the
orime. And on the trial of a charge of scuttling, & direction to
the jury that it was not necessary that the accomplice should

~{8) Re Caldwell, 6 C. L. J. N. 8, 225 ;15U C.P.R.221; per A, Wilson, J.;
Reg. v. Seddons, 16 17, C. . P. 389 i Reg, v, Fower, 4 Pugsley & B. 168,

{6} Reg. v. Charlesworth, 9 U, C. L., J. 53, per Blackburn, J,

(W) Reg. v. Fellowes, 19 U. ¢, Q. B, 51 3 €t se. per Robinson, C. J.; Reg.
v. Reckwith, 8 U. (. C, P. 274. )

(v) Be parte Birmingham, 2 Pugsley & B, 564,

(w) Beg. v. Beckwith, supra, 279, per Draper, U. J. s

() Reg. v. Seditons, supra, 304, per 4. Wilson, J.

{¥) Supra.
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be corroborated as to the very act of boring the holes in the
vessel, if the other evidence and circumstances of the case
satisfied them that he was telling the truth in his account of
its destruction, (2)

Tn Beckwith's case, the corroborative evidence did nol affect
the identity of the accused; it did not show that he was
the guilty party ; and it might be said only to concur with
the testimony of the accomplice, as to the manner in which
the crime was committed. The learned judge (Draper, C.J.,)
adverted to the fact that there had been a departure from
that which the authorities shnw is a well settled practice, as
to the manner in which the testimony of an accomplice is
left to the jury; and he regretted that there should be an
omission to submit his evidence. to the jury coupled with a
cantion, which the practice and authority of the most eminent
judges in England recommend. But he considered that the
alleged misdirection was in a matter of practice, and that, on
the authovity of Reg. v. Stubbs, (a) it could not be treated as
a poiut of law, nor was it a question of fact, and a rule niss
obtained for 2 new trial, under Con. Stats. U. C., ¢. 113, was
therefore discharged. It must be recollected, in considering
these reasons of the learned judge, that the application was
made under the above statute, and the court was then of
opinion the only grouuds it opened up was “ upon any point
of law or question of tact.” (b) ' o

The rule that the evidence of an accomplice requires cor-
roboration is not a rule of law, but of general and usual prae-
tiee, the application of which is for the discretion of the judge
by whom the case is tried, and in its application much
depends upon the nature of the offerce, and the extent of the
complicity of the witness in it} (¢) and it has been doubved

{z) Reg. v. Tower, 4 Pugsley & B. 168.

{a) Dears, 555; 1 Jur. %‘ g 1115; 25 L. J. (M. C.) 18.

(5} Sea the judgment in this case,

{c) Beg. v, Seddons, 16 U, C. C. P. 304, per 4. Wilwon, J; Reg. v.
Boyes, 1 B. & 8. 320, per Wi, Mdman, J,
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whether an aceessory, after the fact is so far involved with
the principal offender as to come within the rule. (d)

‘The evidence of an incompetent witness may be withdrawn
from the jury, upon his incompetency appearing during his
examination in chief, although he has leen examined pre-
viously on the voir dire, and pronounced to be competent. (g)
So illegal evidence allowed to o to the Jjury, under a reserve
of ebjecrion, may be subsequently ruled out by the judge in
his charge, and the conviction is not invalidated thereby, if
it does not appear that the jury were influenced by such
Jlilegal evidence. (f) :

One witness is in general safficient to establish the charge
on an indictment, Neither statute nor any principle of the
common law requires the testimony of a second witness
except in cases of treason and perjury. ()]

A barrister or attorney is not compellable to disclose con-
fidential communications made to him by his client; but this
protection does not extend to physicians or clergymen. (&)

At common law, a witness is entitled to refuse to answer
questions that may tend to criminate him ; not only becanse
the answer itsell might be evidence against him on & criminal
charge, but because it might form a link in the chain of besti-
mony which might implicate him in such charge. (¥) A wit-
ness is not compellable to answer any question tending to
subject him to a penalty or a forfeiture of any nature. ()
Questions tending to destroy his defence must be regarded as
tending to subject the witness 1o a penalty. () If the wit-
ness declines answering, no inference of the truth of the fact
ean be drawn from that circumstance, ( /) And it seems he

(€} Reg. v. Smith, 38U. C. Q. B, 2
{¢) Reg. v. Whitehead, L. R, 1 C. C
(f) Reg. v. Praser, 14 L. C, J. 245,
[g) Keg. v, Fellowes, 19 U, B. 51, per Robinson, C, J.
{ 6

. 218,
.C.R.33;35 L. J. (M. C.) 186,

C.
) Browne v. Carter, 9 L. C. 3
(i) Reg. v. Hulme, L. R. 5 @, 84, per Blackburn, J.
(1) Burion q. t. v. Young, 17 R. 379, and see Arch, Cr. Pldg. 279 ;
Taylor on Evid. 1222-1236 (4th ed.) ; 3 Rusa. Cr. 540,
Ef.] ggton ¢ & v. Young, 17 L. C.'R. 302, per Meredith, T,
) find,

Q
J \
B
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is not bound, in order to claimn the privilege, to state his belief
that his answering would tend to criminate him. (m)

It, however, appears now to be settled that for the purpose
of impeaching the credit of a witness, he may always be
asked on cross-examination questions with regard to alleged

crimes or other improper conduct on his part. ()

And questious relating to collateral facts may be put to a
witness for this purpose, 2s showing his interest, motives and
prejudices, such as whether he had not declared that no
Roman Catholic should sit on the jury ; whether he had not
been constantly advising with the Attorney General as to
which of the jurors should he ordered to stand aside; and
whether it was not his desire, as a member of the Govern.
ment, to procure a conviction. (o)

It has been held that if a witness intends to insist on his
right to refuse answering any question tending to subjeet him
to a penalty, he must do so ar once; if he answers part, he
must answer all. (p) As where a witness, called to prove
that the consideration of a note was usurious, declined to
state what amount he gave on discounting the note, Decause
his answer might render him liable to a penalty, but on
cross-examination said that he gave what hé thought 1t was
worth, the cours held that he was bound in re-exatmingztion
to state what he gave, on the ground that Laving answered
part, he was bound to answer the whole. () But it is else-
where laid down that the witness may claim the protection
of the court at any stage of the inquiry ; although he may
have already answered, without objection, some questions
tending to criminate him. {r)

Upon the trial of the defendant for bribery, a witness was
called upon to give in evidence the receipt of a bribe by him
from the defendant. Upon his objecting to answer, on the

(m} Eillis v. Power, 4 Pugsley & B. 40.

{n} See also 32 & 33 Vie., o, 20, &, 85,

(0} Reg. v. Chasson, 3 Pugsley, 546.

(p) Peters v. {rish, 4 Allen, 326,

{y) Fbid.

{r) Reg. v, Gurbett, 20, & K, 474 ; Arch. Cr., Pldg. 279.
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gronnd thet his answer would criminate himself, a pardon,
uader the Great Seal, was offered, and accepted by him ; but
he still refused to answer, on the same ground, It was held
that, as the pardon protected the witness against every pro-
ceeding, except an impeachment by the House of Commons,
and as there was no probability whatever, under the circum-
 stances of the case, that the witness would ever be subjected
to such a proceeding, for the matter which he was called upon
to give in evidence, he was not privileged from answering;
and that the judge was bound to compel the witness to
answer. (s)
" A witness may now be cross-examined as to previous state-
ments made by him, in writing, or reduced into writing,
relative to the subject-matber of the case, without such writ-
g heing shown to him, But sec. 64 of the 32 & 33 Vie,,
¢. 29, has no application to papers which it does not appear
the witness had either written, signed or seen until shown to
him in the witness bex. (#) It is competent, however, it
seems, for counsel, on cross-exaraination of the witness, to put
into his hands a paper, such as a policy of insurance, not in
ev1dence, and ask him if he did uot see certain words in it ;
also to read from a paper purporting to be a protest made by
the prisoner, and to ask the witness if he did not write the
protest.  But he could not read from such a paper and found
& question on it. ()

A question should not be put to a witness, in cross-exami-
nation, for the mere purpose of contradicting him, unless
such question is relevant to the matter in issue ; but if an
irrelevant question be put, the answer is conclusive ; () for,
otherwige, the court wonld be involved in the trial of in-
numerable issues, totally unconneeted with the matter under

{8) Reg. v. Boyes, 8. C. L. J. 139; 2 ¥, &F. 157; 1 B. & 5. 311 ;
L J.{Q.B,) 301,

{8) Rag. v. Tower, 4 Puggley & B, 168.

(u) Ibid,

(v} Qithert v. Gooderham, 6 U, C. C. P, 30; Reg. v. Broum, 91 U.C.Q.B.
334, per Robinaon, C. J v s e
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investigation, (w) and which the parties would not be pre-
pared to meet. {(x)

On an indictizent for rape, ov attempt at rape, or for an
indecent assault, amounting in substance to an attempt at
rape, if the prosecutrix is asked, in eruss-examination.
whether she has had connection with another person, not the
Prisoner, evidence caunot be called to contradict her. (y)

Now, however, by the 32 & 33 Vic, c. 29, 5. 65, if a wit-
ness, on being questioned as to whether he has been convicted
of any felony or misdemeanor, either denies the fact, or
refuses to answer, the opposite party may prove such con-
viction,

By section 69, if a witness, upon eross-examination as to a
former statement made by him, relative to the subject-matter
of the cause, and inconsistent with his present testimony:
does not distincetly admit that he did make such statement:
proof may be given that he did, in fact, make it.

In order to impeach the character of & witness for veracity,
persous may. be called to prove that his general reputation is’
. such that they would not believe him on his oath. () In
cross-exautining the witness for this purpose, counsel is not
obliged to expluin the object of lis questions, because that
might often defeat his object. {a)

By the 32 & 33 Vic, ¢ 29, s. 68, in case a witness, in the
opinion of the court, proves adverse, the party producing
_him may contradict him by other evidence, or, by leave of
the court, may prove that the witness made, at other times,
a statement inconsistent with his present testimony ; but,
before such last-mentioned proof can be given, the circum-
stances of the supposed statement, sufficient to designate
the particular oceasion, must be mentioned to the witness,

{w) Beg. v. Brown, 21 U. C. (, B. 334, per Robinson, C. J,

(x} Reg. v. Holmes, L. B. 1 C C. R. 334,

(y) Ibid.; Rex. v. Hodgson, B. & R. 211 ; Beg. v. Cockraft, 11 Cox, 410.
{ziRengmwnLRlCO 7 36LJ(MC)5

{a) Beg. v. Browm, 21 U. C, Q. B. 334 perRobmscm CJ
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and he must be asked whether or not he did make such
statement. (3) :

A witness should be interrogated as to facts only, and not
as to matter of law. (¢)

A gkilled witness cannot, in strictness, be asked his.
opinion respecting the very point which the jury are to-
determine ; but he may be asked a hypothetical question,
which, in effect, will decide the same thing. (d}

Where, on a trial for murder, the Crown having made out
a prima facie case by circumstantial evidence, the prisoner’s
daughter, a girl of fourteen, was called on his behalf, and
‘swore that she herself killed the deceased, by two blows.
. with a stick, about two feet long, and one and a half inches

thick. In answer to this, a medical man, previously ex-
amined on the part of the Crown, was recalled, and asked
whether the blows so inflicted by the prisoner’s daughter
would produce the fractures that were found on the head
of the deceased. This question having been allowed, the an-
swer was: “A stick such as she deseribes, one inch or an inch
and & half in thickness, and two feet long, could not, in my
opinion, produce such extensive fractures by two blows;
there must have been a greater number of blows to preduce
such fractures. There were bruises on both arms, head and
* legs, and two blows could not have done all that. Deceased
must have had a suceession of blows from a larger instru-
ment than the girl deseribes” It was objected that this
was skilled evidence and matter of opinion, when skilled
evidence and matter of opinion were not admissible; hut
the court held that the rule excluding a skilled witness from
giving evidence on the point which the jury are to deter-
mine was not infringed, and that the medical testimony was
material to enable the jury to determine the true cause of
death ; (¢} and also that this was not an informal or illegal

(3) Beg. v, Jerveit, 22 U, C. Q. B, 499,

(¢) By, v. Massey, 13 U. C. C. P. 484,

(d) Reg. v. Jones, 28 U. C. Q. B. 422, per Bichards, C. J.
(e} Ibid. supra, 418,
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way of impeaching the veracity of the prisoner’s daughter,
nor was the evidence collateral to the fact of killing, but
was important, as testing the credibility of the witness. (/)

By the 82 & 33 Vic, ¢. 29, 8. 67, it is provided that com-
parison of & disputed writing with any writing proved to
the satisfaction of the court to he genuine, shall be per-
mitted to be made by witnesses; and it has been held under
this seetion that the signature of a person was properly
proved by comparing it with an endorsement on a pro-
missory note, purporting to be his but not proved to be so,
otherwise than by the fact that the prisoner had endorsed
the note below such signature. (y) But it may be doubted
whether such a lax mode of proving handwriting was con-
templated by the legislature.

Tt is a general and well-established principle that the
confession of a prisoner, in order to be admissible, must be
free and voluntary. Any inducement to confess held out to
the prisoner by a person in authority, or any undue com-
pulsion upon him, will be sufficient to exclude the con-
fession. The rule is carried so far that, if an oath is
administered to the prisoner, while being examined under
the 32 & 33 Vie,, ¢ 30, s. 31, the oath will be a sufficient
constraint or compulsion to render his statement inad-
missible. () The reasons for this are, the statements made
on his axamination are regarded as confessions which must
be voluntary, and a statement under oath is not so re-
garded ; secondly, a prisoner shall not be compelled to
eriminate himself, and to this it roay be added, that it is
harsh and inquisitorial, and for that reasen should be re-
Jeeted. (¥) '

" This rule, however, only applies to the time during which
the prisoner is under examination, as a prisoner on a charge
against himself. His deposition, on oath, as a witness

{(F) Reg. . Jones, 28 U. C. Q, B, 416.

{%} Reg. v. Tower, 4 Pugsley & B. 188, Weldon, J., dissentiente.
(h} Reg. v. Fietd, 16 U. C. U, P. 98.

(i} Reg. v. Field, supre, 101, per Richards, C. J.
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against another person, when voluntarily made, with the
privilege of refusing to answer criminatory questions, is
admissible against himself, if subsequently charged with a
erime, and this even though he have not been cautioned to
that effect. (§)

The prisoner was convicted of arson. His admission or
confession was received in evidence, on the testimony of the
constable, who said that, after the prisoner had been in a
seeond time before the coroner, he stated there was some-
thing more he could tell, whereupon the constable cautioned
him not to say what was untrue. He then confessed the
‘charge. The constable did not recollect any inducement
being held out to him. There was also evidence that, on
the third day of his incarceration, he expressed a wish to the
coroner to eonfess, on which the latter gave him the ordinary
cantion, that anything he said might be used against him,
and not to say anything unless he wished. He then made
& seeond statement, and after an absence of a few minutes
returned and made a full confession. It was held that, on
these facts appearing, the statement made to the constable
was prima facte receivable, and that the judge was well
warranted in receiving as voluntary the confession made to
the coroner, after due warning by him,

To make this good evidence to go to the jury, it would
seem, however, that the more reasonable rule is, that, not-
withstanding the caution of the magistrate, it is necessary,
in the ease of a second confession, not merely to caution the
prisoner not to say anything to injure himself, but o in-
form him that the first statement cannot be used against
him ; and if, in such case, the prisoner, after he has been
cautioned, and his mind impressed with the idea that his
prior statement cannot be used against him, still thinks fit
to confess, the latter deelaration is admissible. ¢

In the same case, it afterwards appeared that the prose-
cutor had offered direet inducements to the prisoner to con-

{#) Reg. v. Field, 16 U, C. C. P. 101, per Rickards, C.J.; Reg. v. Coote,
18 L. C. J. 103. :



364 THE CRIMINAL LAW OF CANADA,

fess—promising to get up a petition in his favor, ete.—and
the court held that, if the judge was satisfied that the pro-
mise of favor thus held out had induced the confession, and
continued to act in the prisoner’s mind, notwithstanding the
warning of the coroner, he was right in directing the Jury
to reject them. If, in the course of the examination of the
witnesses for the prosecution, the judge had suspected the
confession had been obtained by undue influence, that sus-
picion ought to have been removed before the evidence was
received. (k)

A confessiun made by the prisoner to the prosecutor in
the presence of the police inspector, immediately after the
prosecutor had said to the prisoner, “ The inspector tells me
you are making house-breaking implements; if that is so,
you had better tell the truth, it may be better for you,” was
held inadmissible. ({)

Bo where the prisoner, implicated with several others in a
Fenian conspiracy, went before a magistrate, at the request
of a constable to whom he had previously made admis-
sions tending to criminate himself, and laid an information
against his fellows, saying, “I came to save myself;” and
no caution was given on this occasion, nor was any charge
preferred against him until afterwards on his refusing to
prosecute, when he was arrested, tried, and convicted, his
own information being put in evidence against bim; the
court held such admissions improperly received. (m)

This case does not affect the position that the voluntary
deposition of a witness, on oath, is admissible against him
when subsequently charged with a crime. (n)

- Section 32 of 32 & 33 Vie, c. 30, is only directary, so that
a voluntary statement, made by a prisoner in the presence of
a magistrate, as provided for by that Aet, is admissible in
evidence, although the statement was not taken down in

(k) Heg. v. Finkle, 15 U. C C. P, 453.

(1} Reg. v. Fenneli, L, R. 7 Q. B. D. 147,

{m) Reg. v, Gillis, 14 W. R. 845 ; and sce Hall's rase, 2 Leach, C. C, 559 ;
3 Ruse, Cr. 373,

(n} Beg. v. Goucie, } Pugsley & B. 611.
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writing, and no caution was given by the magistrate to
the effect prescribed by s 31, provided it appear that the
prisoner was not induced to make the statement by any
promise or threat. (s)

"Confessions to a constable, by an accused in his custody,
were not admitted where the accnsed might be under the
influence of hopes held out ; but admissions made the same
day, to a physician, in the absence of the constable, were
admitted, (z)

Statements mad: by s prisoner to parties who srrested
him, he having been previously told on what charge they
arrested him, are evidence. {y)

" Words tmporting ouly advice ou moral grounds, as by a
master to his pupil, do not render a statement inadmissible
against the prisouer., (7)

And where the prisoners, two children, one aged eight and
the other a little older, were tried for attempting to obstruct
a railway train, and it was proved that the mothers of the
prisoners and a policeman being present, after they had heen
spprehended on suspicion, the mother of one of the prisoners
said, “ You had. hetter, as good boys, tell the truth,” where-
upon both the- prisoners confessed ; it was held that this
tonfession was adwmissible in evidence against the prisoners.(s)

A confession is admissible in evidence made to one in
suthority, elthough the prisoner was, immediately before such
confession, in the custody of another person not produced,
and although it is not shown that such person did not hold
out a threat or inducement ; for it is unnecessary, in general,
to do more than negative any promise or inducement held

10) Beg. v. Strip, 2 U, C. L, J. 137 ; Dears, 648; 25 L. J. (M, C.)109;
. ¥, Goacie, supra ; Reg. v. Sansome, 1 Den. 545 ;19 L. J. {M. C.} 138 ;
drch. Cr. Pldg. 228,
{p) Reg. v. Berube, 31. C. R, 212,
(g} Reg. v. Tuford, 8 U. C. C. P. 81,
{r) Beg. v. Jarvia, L. R.1C. O. R, 96 ; and see Reg. v. Baldry, 2 Den,

3 €, 430, ,
{8) Beg. v, Reeve, L. B, 1 C. C. R. 362 ; and ges Reg. v. Parker, 87, C.
0. 189; L. & C 42; 830 L, J. (M. C.) 144,
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out by the person to whom the confession was made. It
however, there be any probable ground to suspect collusion
in obtaining the confession, such suspicion, it is sald, ought
in the first instance to be removed, (£)

It may be generally laid down that, thongh au inducement
has been held out by an officer or prosecutor or the like; and,
though a confession has been made in consequence of such
inducement, still if the prisoner be subsequently warned, by
a person in equal or superior authority, that what he may
say will be evidence against himself, or that a confession wilt
be of no henefit to him, or if he be simply cautioned by the

magistrate not to say anything against himself, any admission
of guilt, afterwards made, will be received as a voluntary
confession. More doubt may be entertained as to the law, if
the promise has proceeded from a person of saperior autho-
rity, as a magistrate, and the confession is afterwards made
to the inferior officer ; because a caution from the latter per-
son might be insufficient to efface the expectation of mercy,
which had been previously raised in the prisoner's mind. {w)

Tt is for the judge to decide whether the prisoner has been
induced to confess by undue influence or not. (v)

The jury are not bound to believe the whole statements of
a prisoner, in making & confession, The exculpatory as well
as the implicative portiuns thereof should be left to the jury,
and they must exervcise their own judgment as to whether
they believe the whole, or enly a part. (w)

The correct course to be taken by the judge, when evi-
dence has been received which it is alterwards shown not to
be properly receivable, is to treat it as if it had been inad-
missible in the first instance, and the most effectual way of
deing this is to tell the jury not to consider the inadmissible
evidence, and to dispose of the case on the other evidence.

{t) Reg. v. Finkle, 15 U.C.C.P. 453, per Richards, C.J. ; Phillips on E\nd
430 ; and see Reg. v. Clewes, 4 O, & Pl 221.

(u) Reg. v. Finkie, 15 U. C. C. P, 457, per Richards, C. J.

{v) Thid. 453 ; Reg. v. @arner, | Den. C. C. 329.

{w) Reg. v. Jarm, 28 U, C. Q B, 416
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A similar principle is acted on when the names of other
prisoners are mentioned in confession, and the proper course
seems to be to re:d the names in full, the judge directing the
jury not to pay any attention to them, (z)

But the inclination of the courts is not to extend the
rule for excluding confessions; (#) and where a prisoner is
willing to make & statement, it is the magistrate’s duty to-
recelve it

Examinations taken before a commissioner in bankruptey
are admissible in evidence against the prisoner on a criminal
charge. (2)

The 66th section of the statute declares that the ssveral
forms given in the schedule, or forms to the like effect, shall
be good, valid and sufficient in law. The form N, of the
statement of the accused before the magistrate, contains
the cautions specified in s. 31, and not that in s 32. There-
fore, o statement returned, purporting to be signed by the
magistrate, and bea,ring, on the face of it, the caution pro-
vided for by =. 31, is admissible by virtue of s. 34, without
further proof. (a)

The object of taking depositions, under the 32 & 33 Vlc.,
e 30, is not to afford information to the prisoner, but to pre-
serve the evidence, should any of the witnesses be unable to

- attend the trial, or die. ‘This being the ground on which
they are taken, until recently the prisoner had no right to
see them. (b)) Now he is entitled to inspect the depositions,,
that he may know why he is commmitted. (¢) It is not in-
cumbent on the prosecution to abstain from giving any
additional evidence, discovered subsequently to the taking

(%) Reg. v. Finkle, 156 U, C. C. P. 438, per Ricka?ds C. 1. ; Rex v. Jones,
4C. &P 217; Rex'v, Mandesley, 2 Lew. C. G, 73,

{2} Reg. v, kah’ 15U. ¢, G P. 459,

{z) Ren. v. Robmson L.R.10C. C R, 80

{a) Jbid.; see Reg. v, Bond, 1 Den, 517 ;19 L. J, (M, C.} 138 ; Arch. Cr..
Pldg, 228.

(B} Beg. v. Hamilton, 16 U, C. C. P. 364, per Richards, C. J.

{c) Thid.; 32 & 33 Vic., ¢. 20, & 48,
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of depositions; but it is only fair that the prisoner’s counsel
should be apprised of the character of such evidence. (d)

It would seem that depositions taken before a coroner
can only be proved by the eoroner himself, or by proving
his signature thereto, and showing by his clerk, or by some
person who was present at the inquiry, that the forms of
law have been duly complied with. (¢}

But depos:tlons made and signed by a party at an mqueat
may be received in evidence to contradict him, whether the

‘inquest was illegally taken or not, as being statements of a
witness made on a previous occasion. (f)

It was not, however, necessary to prove depositions by
the magistrate or his clerk, when taken before justices of the
peace ; though it was intimated that in important cases it
wonld be better if they were present at the trial (¢) And
now, an examination taken under the 32 & 88 Vie, e. 30,
may be given in evidence without further proof, unless it
be proved that the justice purporting to have signed the

same did not in fact sign it. (A, The signature of the
prisoner is not absolutely necessary. The effect of the
-statute, so far as regards the evidence of a confession, seems
to be that & written ezamination, faken as the statute
.directs, is evidence per s¢, and the only admissible evidence
.of the deponents having made a declaration of the things
therein contained. (s}

The statute authorizes the reading of the depositions
before the grand jury, for the purpose of finding a bill, as
well as before the petty jury at the trial (f} In order,
however, that the deposition may be admissible before the
grand jury, the presiding judge must, by evidence taken
in the presence of the accused, satisfy himself of the ex-

(d} Reg. v. Hamilton, 16 U. C. C, P, 365, per Hichards, C. J.

(&) Beg. v. Hamskon, supra, 340; Taylor on Evid. 473 ; Req. v. Wilshaw,
Q. & Mar, 145,

{ 7'} Reg. v. Chasson, 3 Pugsley, 548.

(g) Beg. v. Hamilton, supra, 363, per Richards, C. J.

(%) Sec. 34.

(i} Aveh. Cr. Pldg. 233.

{4) Beg. v. Clements, 2 Den, 251 ; 20 L. J. {M. C.) 193
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istenes of the facts required bfthe statute to make such
deposition admissible in evidence. (k)

Under the 32 & 83 Vie, ¢. 30, s, 29, it is not necessary

that each deposition should be signed by the justice taking
it. Therefore, whers a number of depositions, taken at the
same hearing on several sheets of paper, were fastened
together, and signed by the justices taking them once only
at the end of all the depositions, in the form given in the
schedule (M), it was held that one of the depositions was
‘sdmissible in evidenee, under s. 30 of this Act, after the
death of the witness making it, although no part of it was
on the sheet signed by the justice. (4) -
. A deposition, properly taken, under 32 & 38 Vie, ¢. 30
8. 30, before a magistrate, on a charge of feloniously wound-
ing, is admissible in evidence against the prisoner on his
trial for murder, the deponent having subsequently died of
the wound. - :

Formerly depositions were receivable only whers the
indictment was substantially for the same offence as that
with which the defendan} was charged before the Justice ; (m)
but now by the 32 & 83 Vic, c. 29, s. 58, depositions tsken
in the preliminary or other investigation of any charge
against any person, may be read as evidence in the prose-
cution of such person for any other offence whatsoever.

- Pregnancy may create such an illness as will render de-
positions receivable in evidence. (mm) But the illness must
be such as to render the witness unable to travel. And where
8 woman 74 years of age, whose depositions were sought
to beread, lived near the court house, but her medical ad-
_viser swore that, although ‘able to travel the distance, it

(k) Reg. v. Bearer, 10 Cox, 274, per Byles, J. ; Arch, Cr., Pldg. 250
© il Reg. v. Parker, L. R. 1 €, C. R. 225; 39 L. J. (M, C.) 60; Beg. v,
Richards, 4 F, & F. 860, overruled, _
(m) Sce Rey. v. Beeston, 1 U. C. L, I, 17 ; Dears. 405 ; RBeg. . Ledbetter,
3C. &% K. 108
{mm) Beg. v. Stevenson, 9U. C. L. J,,180; 1. & . 165 31 1. J.
iV C.} 147 ; Rexv. Wellings, L.R. 3 Q. B. D, 426 ; see,” however, Reg,
- ¥, Wekon, 9 Cox, 296, .

o X
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would be¢ dangerous for her %0 see 50 many faces, or o be
examined at all, the court held that her depositions were not
admisaible. (n)

-_ "1 seems the statement of a deceased witness ia admis-
sible in evidence, thougn it is headed “the complaint of,”
ate., instead of “the examination” of the deceased, and
doea not state, on its face, to have been tdken in the pres-
ence of the aceused, it being proved that it was taken in his
presence, (6) '

. The 43 Vie, ¢. 35, makes provision for the taking of
depositions of any person dangerously ill, who is able to give
material evidence in & eriminal proceeding, for the purpose
of having the same read ab the trial, in the event of such
person being then dead or unable to attend

 Where several felonies are connected together and form
part of ene entire trensaction, evidence of one i3 admissible
to show the character of the others. ()

Bus where a prisoner indicted for murder, commitied while
resisting constables about to arrest him, had with others been
guilty of riotous acs several dayy before, it is doubtful if
avidenee of such riotous conduct is admissible, even for the
purpose of showing the prisoner’s knowledge that he was
liable to be arrested, and therefore had a motive to resist the
officers. {g) _ '

And whers, on an indietment for riot and unlawful assem-
bly on the 15th Jaouary, evidence was given on the part of
the prosecution of the conduet of the prisoners on the day
previous, for the purpose of showing (as was alleged) that
the prosecutor, in whose office one act of riot was committed,
had reason o be alatmed when the prisoners came o his
office ; and the prisoners thereupon claimed the right to show
that they had met on the 14th to attend a school meeting
and to give evidence of what took place thereat; it was held

{n} Beg. v. Farrell, L R. 2C. C. R. 116.

{o} Regy. v. Millar, dup. Ct. N B, H'T. 1561 ; 5 Allen, 87.

{ ) Clark v. Stevenson, 24 U. C. Q. B. 209 ; Reyy, v. Egerton, Russ, & Ry.
C. 8 375 Bex v. Bllis, 6 B, & C. 145; Bep. v. Chasson, 3 Pugpley, 546

() Fey. v. Chasson, supra, . :
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that as the conduct of the prisoners on the 14th eould met
qualify or explein their conduct on the following day, the
evidence was Iimperiy rejected. ()

- 8o, where upon an indictment for obtaining money by false
pretences, it appeared that the defendant was employed to
take orders for goods, but had no authority to receive the
price, and that, eleven days after he was so smiployed, he
obtained the money from a customer, by representing that .
he was authorized by his employer to reeeive it for goods
delivered, in pursuance of an order which the defendant had
taken ; evidence of an obtaining by a similar representation
frons another person, within a few days of the time when the
moneys on which the indietment was found were obtained,
was held inadmissible, {s)

But witnesses may be called, on the part of the Crown,
to speak to facts having no immediate connection with the
case under trial, for the purpose of showing the motives of
the prisoners, (1) as, for instance, to prove that when the
stolen ‘geods mentioned in the indistiment were found in the
Possession of the prisoner, there were fownd alse in his
possession varions other articles that can be shown to have
beem recently stolen from other people. So, in the ease of
- persens who have passed counterfeit money or bills, when it
i3 necessary to establish a guilty knowledge on the part of
tke prisoner, the prosecutor is allowed to give evidence of the
‘prisuner having, about the same time, passed other counterfeit
money or bills, or had many such in his possession, even
thongh of a different denomination; (x) which cireumstances.
tend strongly to show that he was not acting innocently, and
had not taken the money casually, but that he was employed
W frandulently putting it off, (v)

So a false and fraudulent statement to g pawnbroker, that

{r) Rey. v. Maillouz, 3 Pugsley, 493.

{0 Reg. v, Holt, 8 U. C. L, J.55; Bell, 280; 30 L. J. (M. C.) 11.
it} Reg. v. Maiiloux, 3 Pugsley, 493,

{u} Beg, v, Foster, 1 U. C. 1. J. 156,

(%) Reg. v. Brown, 21 U, C. Q. B. 835, per Robinson, . J.
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" a chain offered as a pledge is of silver, is indictable under the
7 & 8 Geo. IV, ¢, 29, and, upon the trial of such an indict-
ment, evidence is admissible of similar misrepresentations
ruade to others about the saihe time, and of the possession of
a considerable number of chains of the same kind. (w)

- And where the offence has been proved, slight proof will
let in documentary evidence for confirmatory purposes. Thus
on an indictment for false pretences, by inserting with intent
to defraud an advertisement in a newspaper containiug false
statements, and receiving money thereby, where it was proved
that several letters had been found on the person of the
‘prisoner, bearing the address mentioned in the advertisement,
and containing postage stamps to the amount indicated
therein, other letters similarly addressed, and cont-aining
stamps to the same amount, but which had been stopped by
the postal authorities, were received as evidence without proof
that they had been written by the parties by whom they
purported to have been sent. {x) :

A declaration by a subscribing witness (who was dead) to
a deed, that he left the country because he had forged a nawme
thereto, is not admissible, on the ground that it is hearsay
evidence. (). Aad evidence of an extra-judicial confession
of the sister of a prisoner, tending to prove fraud between
them, is objectionable on the seiue ground. () ’

But the descripbion given by a person of his sufferings,
whilst laboring under disease and pain, has been held not to
be hearsay evidence. (&)

When the prisoner was indicted for setting fire to his.own
house, it was held that his verbal admissions that the house
was insured were sufficient to prove that fact, though the
poliey was not produced, nor its non-production acceunted

for . (&)
(s} R, v, Rocbuek, 2 U. C. 1. J. 138; Dears, & B. 24 ; 25 L. J. (M.C.)

101 ; and see Rey. v. Francis, L. R. 2 C. C. R. 128,
() Rey. v: Covper, L. R. 1 Q. B. D. 19.
{y) Rose v. Cuyler, 21 U. €. Q. B. 270.
{z) Beg. v. Quay, 18 L. C 3040,

C. 4. .
{n) Rey. v. Berube, 3L, C. R. 2125 sed quare. .
{01 RBeg, v. Bryans, 12U, O. C. P. 161
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Secondary evidence of a document in the prisoner’s posses-
sion is net admissible unless notice to produce has been served
on him. (¢) The form of an indictinent for perjury does nob
convey sulfficient notice to the prisoner to produce the docu-
ment to dispense with a notice to produce. (d)

A dying declaration is only admissible in evidence where
the death of the deceased is the subject of the charge, and
the circumstances of the death the gubject of the dying
declaration. (¢} Therefore, upon an indictment for using
instruments with intent to procure abortien, the dying

declaration of the woman was held inadmissible. fy

The question whether a dying declaration is admissible is
for the consideration of the judge who tries the ease, but the
weight of it is for the jury. (g) ’ ' '

To render the proof of a declaration admissible as a dying
declaration, there must be proof that the person who made
it was at the time under the impression of almost immediate
dissolution, and entertained no hope of recovery.

Vague and general expressions, such as « T will die of it I’
“Iwill not recover!” “Tt is all over with me " are insuffi-
cient to allow the proof of the declaration of a deceased
person. () And where a person about to die, on hearing her
statement read over to her, altered it, so that, instead of
reading “ no hope of recovery,” it read “no hope af present,”
etc, it was held that her declaration was inadmissible. (5)
There must be an unqualified belief in the nearness of death;

8 belief, without hope, that the declarant is about to die ; and
the burden of proving the facts that render the declaration
admissible is upon the prosecution. (f) But where the de-
ceased by her statements shows emphatically that she has

(c) Reg. v. Blworthy, L. R, 1 C. C. R, }03;37 L. J. {M.C)3

{d} fbid. ; sea Kalur v. Cornwall, 8 U. C. Q. B. 168,

(e} Reg. v. Mead, 2 B, & C. 603, per Abbatt, C. .J.

f} Reg. v. Hind, 7 U, C, L. J. 51 ; Bell, 253; 20 L. J. (M. C.)147.
l9) Reg. v. Charlotte Smith, 13 W. R. 818.

{h) Rey. v, Peltier, 4 L. C. R. 8.

(i) Beg. v. Jenkins, L. R. 1C, C. R, 187; L. J. (M. C.) 52,

{J) Beg. v. Jemkins, L. R. 1 C. C. R. 192, per Kelly, C. B,
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abandoned all hope of living, the mere use of the words ¥ If
I die” will not alone render her statement inadmissible. (%)
And if.the statement is otherwise receivable, it makes no .
difference as to its admissibility that the answers weve given
10 leading questions. (f)

It is said that dying declarations ought to be admitted
with scrupulous and almost superstitious care. They have
not necessarily the sanction of an oath; they are made in
the abseuce of the prisoner; the person making them is not
subjected to cross-examination, and is in no peril of prossou-
tion for perjury. There is also great danger of emissions
and material misrepresentations, both by the declarant and
the witness. (m) The statements may be: incomplete, and,
though true as far as they go, may not constitule the whole
truth, They may be fabricated, and their truth or falsehood
cannot be ascertained ; and experience shows that implicit
reliange cannot, in all cases, be placed on the declaratiens of
a dying man, for his body may have survived the powers of
his mind or his recolection, if his senses are not impairad by
pain, or otherwise may not be perfect, or for the sake of
ease and to be rid of the importunity of those around him,
he may say, or seem to say, whatever they suggest. {n)

In a prosecution for selling liquor without license, the
persen who bought the liquor is a competent witness, (¢
but it is not necessary that he should be produced. It is
sufficient to call a person who saw the sale, and saw what
was paid. Nor is if necessary to call the person to whom
the liquor was sold to prove that it was « fermented ” liquor.
A person who tasted the liquor may prove this. ()

A eonviction, made by a justice of the peace, when duly
returned, according to the statute, to the Court of Quarter
Sessions, and filed by the clerk of the peace, becomes a re-

(k) Rey, v. Sparham ; Rob. & Jos, Dig. 920,

{{) Req. v. Smith, 23 U. C. C. P. 312

{m) Reg. v. Jenking, L. R, 1 C. C. R. 193, per Byles, J.
{n) Be Anderaon, 20 U. C. Q. B. 181,‘891' McLean, J.
{0} Bz parte Birmingham, 2 Pugsley & B. 564,

{p) Thompaon and Durnford, 12 L. C. J. 285.
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cord of that court, and may be proved as any other mmlar
record without producing the original. (g)

A conviction by a justice for an assault and bathery is o
record, and & record of our own country, and so not prova-
ble when directly denied by an examined copy, as in the
case of a foreign judgment, but by the production of the
record iteelf. The courss in such & case is to produce the

- original reeord of convietion, which may be made up by the
justice at any time, and may be procured upom a writ of
eertiorars from this court, either to the justice or to the Quar-
ter Sessions, if the record has been returned thither. Or,
perhaps, it may be produeed (when it can be so ebtained)
without the formality of & writ of certéorars.

In case of the death of the justice who made the conwie-
tion, the writ may go to his executor. ()

There is a well-settled distinction between proviag the
record of & different court, from that in which the evidenee
is offered, and a record of the same eourt, A court will
look at its own minutes, while sitting under the same eom-
mission, when another eourt would require more formal
proof. (s) ;

The minutes of a Court of General Quarter Sessions are
in themselves evidence, in the same court, of the facts therein
stated, without any other proof that the matter there recorded
took pluce. Therefore, a recognizance, in a case of bastardy ,
taken under the Act 2 Vie., c. 43, before the court itself, In
open courd, is proved by the production of the minutes of the
sessions containing the entry. (¢)

. When & record of acquittal or conviction is .produced at
st priws, the courb cannot inquire into the mrcumstanoeu
under which it is brought forward.

In & case of felony, as well as misdemeanor, a copy of the
secord of acquittal may be, and indeed must be, received

(9} Graham v, MeAvthur, 25 U. G. Q. B, 484 1,
(r) Thomson v. Leslie, 0 U. C, Q. B, 360. !
(8) Neill v. McMillan, 25 U, C. Q. B. 494, per Draper, C. J. !
@) Bz parte Daley, 1 A]le.u, 424,
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in evidence when offered, without its being necessary to
show that an order of a judge has been obtained, sanctioning
the delivery of a copy, though it seems the officer having
the custody of the records should not deliver it without an
order. {%)

Where a conviction has been returned to the segsions, and
filed by the clerk of the peace, but quashed on appeal after-
wards made to the sessions, the quashing may be proved by
an order under the seal of that court, signed by its clerk,
directing that the conviction should be quashed, the con-
vietion itself being in evidence, and the connection between
it and the order being shown. (») After the return of the
convietion, it becomes a record, and may be proved as other
records.

It is not necessary to make up a formal record of the
judgment: on the appeal, for the 32 & 33 Vic, ¢ 31, enables
the Court of Quarter Sessions to dispose of the conviclion,
“by such order as to the court shall seem meet.” (w)

It would seem that the minute book of the sessions,
having an apparently proper caption, and signed by the clerk
of the peace, would not be sufficient proof per se of the
judgment of the court quashing the convietion without proot
of the order following it; but, if the further proof were
added that, in practice, no other record is kept or made unp,
‘the minute book would be evidence. So the minute book
‘would be evidence as to indictments, verdicts, and judgments
in criminal matters, at the sessions. {x)

A conviction, before a police agistrate, can only be
proved by the production of the record of the conviction, or an
examined copy of it. Where a police magistrate, after hear-
ing a case of common assanlt, ordered the accused to enter
into a recognizance and pay the recognizance fee, but did not
order him to be imprisoned, or to pay any fine, it was held

{w) Lusty v. Magrath, 8 U. C. Q. B. 0. 8. 340.

{v) Neill v. McMitlan, 25 U. C. Q. B. 485. .
{w) Tbid. - '

{z) Neill v, McMiflan, 25 U, C. Q. B, 494, per Draper, C. J.
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that this was not a conviction within the corresponding Eng.
lish section of the 32 & 33 Vic, ¢ 20, 8 45; and that even
if it were, a statement of the above facts by the magistrate’s
- clerk, without producing a record of the proceedings, was not
sufficient proof of its existence, ()

An information, and other proceedings before a justice of
the peace, returned to the Supreme Court with a certsorars,
and filed with the clerk of the Crown, become a record, and
may be proved by an examined copy taken before the
originals were filed. (2)

To prove the finding of an indictment at the sessions, it is
not sufficient to produce an exemplification of the record of
acquittal, without any general heading or caption to it, (@)
and 1t would seem the proper way of proving it is to have
the vecord regularly drawn up, and produce an examined
copy. (b)

The production of the original indictment is insufficient to
prove an indictment for felony, and a record sho wing a proper
caption must be made up. {¢) _ '

A judgment of the Conrt of Quarter Sessions, affirming
& conviction of the defendant, before a magistrate, on a
charge of assaulting H. M., “ by using insulting and abusive
language to him, in his own office and on the public street,
and by uvsing his fist in a threatening and menacing manner
to the face and head of the said H. M.,” is sufficient proof of
a breach of the peace. (d) : '

The court will judicially notice a public statute. (¢) By
the Interpretation Aect, 31 Vic, ¢, 1,8 7, thirty-eighthly, every
Act shall be deemed to be a public Act, and shall be judi-
cially noticed by all judges, justices of the peace and others,

(y) Hartley v. Hindmarsh, L. B. 1 C. P. 553.

{z) Sewell v, Olive, 4 Allen, 394,

{a) dston v. Wrigh?, 13U, C. C. P. 14,

(&} fbid. 19, per Draper, C. J.

{e) Henry v. Little, 11 U. . Q. B. 296 ; Rex v. Smith, 8 B, & C. 341 ;
#eo also on this 32 & 33 Vic., ¢, 29, 5. 77,

(d) Reg. v. Harmer, 17 U, C. Q. B. 555.

{e) See Heg. v, Shaw, 23 U, C. Q. B. 616.
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without being specially pleaded, and all copies of Aeis,
public or private, printed by the Queen's printer, shall be
evidence of such Acls and of their contents, and every eopy
purporting to be printed by the Queen’s printer shall be
deemed to be so printed, unless the contrary be shown.

Where an Act of Parliament makes a gazette evidence if it
purport to be printed “by the Queen's printer ” or “by the
Queen's authority,” a gasette purporting to be printed by A.
B., without giving his style as Queen’s printer, and purpert-
ing to be printed “by authority,” is not receivable. Bub
evidence aliunde might be admissible to show that A. B. was
the Queen’s printer, and that the authority was the Queen’s
aunthority. { /)

On a charge of murder, threats made by the prisoner fo a
third person more than six months before the commission of
the crime, that the prisoner would take the law into his owg
hands, are clearly admissible, though there are friendly rela-
tions between the parbies afterwards, and if undue pro-
minence is given to these threats in the charge of the jury,
the prisoner’s counsel should call the attention of the court
to it, and request that the jury should be told that if fhere
were subsequent acts of kindness and expressions of friendli-
ness, they would raise a presumption of kindness to rebut
that of malice. (g) The reception of evidence in reply is, as
& general ruls, in the discretion of the judge, subject to be
reviewed by the court. Evidence in explanation of some .
matter brought out by the prisoner's witnesses, is properly
received in reply ; (k) and witnesses may be recalled for this
purpose. ()

According to the striet practice, a party cannot, after olosmg
his case, put in any evidence, unless by permission of the
judge. (j} And in an action for libel, it was held that the
plaintiff could not, after closing his case, have a paper which

{f) Rey v, Wallace, 21U, C. L. J. N S 138 ; 10 Cox, 500.
{7) Bey. v. Jones, 28U. C, Q. B. 4
(A} Ihid,
{3) Reg. v. Sparkam, Rob. & Jos. Dig. 928,
{J) Ureas v, Richardson, 13 U. C. C. P, 433.
L
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he had proved before, read and filed, except in the discretion
of the judge trying the case. (k)
Before the 32 & 33 Vie, c. 29, s 80 did away mbh the
granting of new trials in criminal cases, it was held that the
rule is the same in the latter as in civil eases ; ab any rate,
where the prisoner is defended by counsel, that any objection
_ to the charge of the presiding judge, either for non-direction
-ar for misdirection, must be taken at the trial, when it can be
directly cured ; and if not then taken, it cannot be afsecwards
raised on motion for new trial or otherwise, especially when
the evidence fully sustains the verdict ; that non-direction is
not an available objection when the verdict is mot against

 evidence, and where the law is clear, it is no misdirection
to leave the facts simply to the jury, for they are judges of
the evidenoe ; that misdirection could only be on a point of
law, and not on a matter of fact. ({)

The improper reception of evidence upon a eriminal trial
is not necessarily a ground for quashing the convietion, if
the other evidence adduced be amply sufficient 4o sustain
it. (m)

It would seem that, as the law now stands in Canada,

. when material evidence has been incorrectly admitted or
rejected, or the verdict, though regularly obtained, is mani-
festly contrary to the evidence, the proper remedy for the
prisoner is an application to the Crown for a parden, {x)

A bill of exceptions will not lie in a criminal case. (¢} Tt
follows that, on a charge of that nature, a question as to
the reception of evidence, or the rulings of the judge there-
on, or his directions to the jury, cannot be raised on the

(&} Cross v, Richardson, 13 U. C, C. P, 433
aﬂ} Rey, v, Fick, 16 U. G C P 379 ; see also Cousina v. Mervill, B U, C.
120,

tm) Reg. v, Foater, 1 U. C. L, J, 138,
(») Reg. v. Kennedy, 2 Thomson, 216, per Bliss, J.; ibid, 225, Wil-
kins, J. e

(0} Whelan v. Reg. 28 U. C. Q. B. 132, per Draper, C. J.; (in K. & A.) ;
Rsvaa&cee,SUOPR292 7 C. L J.N. 8. 124, perDakem.J
Duval dit Barbinas v, Reg., 14 L. C.R. 74, psr MemMJ M"JQ, per
Duuat C. L. (in error),
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record, 80 as to constitute a ground of error; (p) for the
effect of a hill of exceptions is to raise the point excepted
to specifically on the record, so as to be subject to revision
in error. ()

An indietment in a eriminal prosecution of the defendant
is not admissible as evidence in & civil suit against him, {#)
And on the trial of an indictment for receiving goods which
one M. had feloniously stolen, evidence is not admissible to
show that M. had previously been tried for the larceny and
acquitted. (s)

The fabrication of evidence by a prisoner, or inducing
& witness to swear in his favor, is most damaging to the
prisoner’s case. (t)

The reading to witnesses of the judge’s notes of their
evidence, taken on & former trial, should be discouraged.
Where, on a second trial, at the same sitting, before another
jury, some of the witnesses having been re-sworn, the evi-
dence given by them at the first trial was read over to
them from the judge’s notes, liberty being given, both to the
prosecution and to the prisoner, to examine and cross-ex-
amine the witnesses, it was held that this proceeding was
irregular, and could not be cured by the consent of the
prisoner. (u)

But witnesses may refer to memoranda for the purpose
of refreshing their memories. And a witness was allowed
to lock at a time book, from which he made up the amounts
due to the employees of the establishment in which he was
pay elerk, for the purpose of proving sums paid to them,
though the entries were made by another person. (v)

On a trial for common assault, or when a higher crime is
charged but only common assault proved, the prisoner is &

{py Winsor v. Reg. L. R, 1 Q. B. 312, per Cockburn, 0 J
(¢} Duval dit Barbinas v Reg. 14 L. C. R. 52.

(=} W'mmngv Fraser, 12 L. C. J. 291,

(s} Reg. v. Ferguson, 4 Pugsley & B. 259,

{t} Keg. v. Jones, 28 U, C. Q, B. 416.

{u) Reg. v. Beftmﬂd, L R.1P. C App. 520.

{v) Reg. v. Langton, L. B. 2 Q. B. D. 207,
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competent witness on his own behalf, () But on an in-
dietment for an assault oceasioning actual bodily harm, the
prisoner’s evidence is inadmissible. Where the prisoner's
evidence is admissible, so also is that of the hushand or wife
of the prisoner. (z)

A prosecution to recover g fine for solemnizing & marriage
between minors without the cousent of their parents was
held & criminal proceeding, so as to render the defendant
Incompetent to give evideuse under the (N.B.} 13 Vic, c.
45. () But proceedings for the recovery of a penzlty, being
1 the nature of a civil writ, the evidence of the defeudant in
such cases is admissible under that slatute. (z) o

Tnstruments lizble to stamp duty are, by 41 Vie, ¢. 10, s.
9, rendered admissible in evidence in any criminal proceed-
ing, thongh not stamped as by law reyuired, _

The 44 Vie, ¢ 28, provides for the mode of adlﬁ_ibting
documentary evidence of an official nature,

(@) 43 Vic., c. 37. . _
{£) Bey. v. MeDonald, 30 U, (, C. P 21, . o
{¥) £ parie Jarvis, Stev. Dig. 1269: Rug. v. Gollars, § Allen, 115,
o) Ee {mm Frank, 1 Pugsley & B, 977, *

il et



