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PLEADING.

. An indictment grounded upon an offence made by Act of
Parliamént must, by express words, bring the offence within:
the substantial description made in the Act. Those circum-
gtanees. mentioned in the statute to make up the offence
ghall not be supplied by any general conclusion contra Sformam
stotuit. -

As to indictments in general, the charge must contain guch
a description of the injury or erime, that the defendant may
know what injury or erime it is which he is called upon to
answer ; that the jury may appear to be warranted in their
eonclusions of guilt or innocence upon the premises deli-
vered to them; and that the court may see such a defivite
injury or erima thab ‘they may apply the remnedy o punish-
ment which the law prescribes. The certainty essential to the
charge consists of two parts—the matter to be charged, and
the manner of charging it. As to the matter to be charged,
whatever circamstances are necessary to constitute the crime
imputed must be set out, and all beyond are surplusage. ()

Where an offence is created by statute, it is the safest
rule to describe the offence in the very words used in the
statute, and the courts are generally averse to support indict~
ments where other words bave been substituted. (5)

Where a statute uses the word « maliciously " in deserib-
ing an offence, it is not sufficient to allege that it was dune
# feloniously,” as the former expression is not included in
the latter. Where a statute uses the words “ wilfully and
maliciously,” and the act is laid a3 done © unlawfully, mali-

() Reg. v. Tierney, 20 U, C. Q. B, 184-5, %er Morrison, J.
(b} Reg. v. Jope, 3 Allen, 162, per Carter, C. L
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cionaly, and feloniously,” the word * wilfully * being omitted,
the indictment is insufficient ; for where both the words
“wilfully ” and “ maliciously ” are used, they must be under-
stood as descriptive of the offence, and therefore necessary
in describing the offence in an indictment, (¢} But an allega-~
tion that the prisoner did « feloniously stab, cut and wound,”
instead of did * unlaw{ully and meliciously,” ete., was held
good. (d) _

It is not sufficient for an indictment to follow the words.
of a-statute where the allegations subrmit a gnestion of law
for the jury to determine., 1t is not a universal rule that
an offence may be described in an indictment in the words of
the statute which has created it ; for au indictment charging
that the defendant falsely pretended certain facts, alshough
in the very langunge of the statute, was held defective in
error, for not averring specifically that the pretences were:
false. (g)

- Where & statute creates a new offence, under particular
eiveumstances, without which the offence did not axist, all
‘these. circumstances ought to be stated in the indietment.
The prisoner should be able to gather from the indictment
whether he is charged with an offence at the common law, or
under a statate, or, if there should be several statutes appli-
usble to the subject, under which statute he is charged. ()

.Where the offence charged is created by any statute, or
- subjected o a greater degree of punishment by any statute,
the indictment shall, after verdict, be held suffioient, if it
deseribes the offdnce in the words of the statute creating the
offenee or prescribing the punishment, although they be dis-
junctively stated, or appear to inclade more than one offence,
or ptherwise. (g) '

It would appear, however, that this does not dispense with
the necessity of stating the circumstances under which the

(e} Reg. v. Jope, 3 Alien, 162-3, per Carter, C, J.

() Beg. v. Flyun, 2 Pugsley & B, 321.

{e) Beg, v, Switzer, 14 I% C.C.P.477; Rex v. Pervolf, 2M. & 8. 379,
() Reg, v. Cummings, 4 11, C. L., J. 188, per Esten, V,-C.

(g} Beg. v. Baby, 12U, C. Q. B. 346 ; 32 & 33 Vic., ¢, 20, &, 79.

[
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offence was commitled, and without which it could not have

been committed. {2}

There are numerous instances where the statute being dis-
junctive, a conjunctive statement is commonly used in an
indictmient. Thus, the statute 7 & 8 Geo. IV, ¢. 30, enacts
that if any person shall uniawfully and maliciously cut,
break, or destroy any threshing-machine, the indictiment may
charge that the accused did felouniously, unlawfully, and
maliciously cut, break, and deétroy. So, where the offence
by statute was unlawfully or maliciously breaking down, or

.cutting down, any sea bank or sea wall, the indictinent may

charee a cutting and breaking down. (¢) And the indict-
ment will not be bad on the ground of its charging several
offences. )

In indictments for offences against the persous or property

.of individuals, the Christian and surnsme of the party injured

st be stated, if the party injured be knoww. (f)

So, in an indictment for publishing an cbscene book, it is
xot sufficient to describe it by its title, but the words thereof
alleged to be obscene must be set out ; and the omission will
not be cured by verdict. (%)

An indictinent charging a person insolvent with making
away with and concealing his goods to defraud ereditors, must
specify what goods and what value, (/) And the same ruling
would seem to apply at any rate to the second part of section

110°6f 32 & 33 Vig,, ¢. 21.

And where the’ defeudant was indicted in the distriet of
Beauhsruois for perjury commltted in the Bistrict of Mont-
real, but there was no averment in the. mdlcbmenb that the

.defendant had been apprehended or that he was i custody

at the time of the finding of the indictment, the omission was

held fatal, and could not be cured by verdict. (m)

(k) Reg. v. Cummings, 4 U, C. L. J. 188, per g, V.-C.

(§) Beg. v. Patterson, 27 U. . Q. B. 145-6, per Dmper. U L
(f) Beg. v. Quinn, 29U, C, Q. B, 163 per Richards, C. J.
{£) Bradiaugh v. Hey. L. R. 3Q. B. D. 607,

() Reg. v. Patuitle, 4 Revue Leg, 131.

Am) Reg. v. Lynch, 20 L. C. J. 187,



Sz

. PLEADING, . 385

An indictment in the statutory form, charging the prisoner
with having feloniously and maliciously set fire to, etc., is
good without alleging any.intent to injure or defraud ; (n)
but such an intention must be shown at the trial, (o) and in
an indictment for false pretences such an omission would
seem to be aided by verdict. {(p) So would the omission of
the false pretences, (g} it necessary to be alleged. (r)

An indictment charging B. with obtaining by false pre-
tences, from one J. T., two horses with intent to defraud,
and that the defendant was present aiding and abetting the
seid B. the misdemeanor aforesaid to commit, was held good
as against the defendant, as charging him as principal in the
second degree. (s)

An allegation of the crime having been committed upon
the sea instead of upon the high seas, is good in arrest of
judgment. (¢)

A conviction charging that the prisoner did « unlawfully
and maliciously cut and wound one Mary Kelly with intent
then aud there to do Ler grievous bodily harwm,” though in-
sufficient to charge the felony, yet the court, by rejecting the
words “ with intent” etc., upheld it as a conviction for the
misdemeanor. (#) And the omission of the word “company”
Is cured by verdict. (v) : _

But the omission of the words  was plaintiff after the
pame of the plaintiff, in the description of the style of vause
inan assignment of perjury, is fatal, before verdict at least, {w)

If an indictment for stealing certain articles be maintain-

90!1:‘} Reg, v, Soucie, 1 Pugsley & B. 611 ; Rey. v. Cronir, Bob, & Jos. Dig.

{0} Reg. v. Cronin, supra,

(p) Crawford v. Beattie, 30 U, C. Q. B, 13, .

{a) Beg. v, Goldsmith, I. R. 2 C. C. R. T4

{r) Bee feg. v. Larigne, 4 R. L. 411, as to necessity of alloging the false
pretences,

{s) Reg. v. Connor, 14 U, C, C. P. 529,

{t) Reg. v, Sprungfi, ¢ Q. L. R. 110.

(#) Beg. v. Boucher, 8 V). C, P, R. 20.

Av) Beg. v. Foreman, 1 L. C. L. J. 70,
{w) Reg. v. ling, 5 Q. L. R. 359,

¥
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(v} Reg. v. Soucie, 1 Pugsley & B. 611; Reg. v. Cronin, Rob, & Jos, Dig.
904.

{0) Beg. v. Cronin, supro.

{p) Crawford v. Beattie, 39 U. C, Q. B, 13.

(9) Reg. v. Goldsmith, L. R. 2 C. O, R, 74,

{r) Bee Reg. v. Lavigne, 4 R. L. 411, as to hecedsity of alleging the false
pretencea,

{#) Reg. v. Connor, 14 . O, C. P. 529,

(¢) Reg. v. Sprungfi, 4 Q. L. R. 110.

(%) Bey, v. Boucker, 8 U. C. P. R. 20.

{v) Reg. v. Foreman, 1 L. C. L. J. 70.

{w) Beg. v. Iing, 5 Q. L. R. 359.

¥
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able as to sowe, the conviction is good, although as to the
other gaods it cannot be supported. (%)

Surplusage, or the allegation of unnecessary matter, will
not vitiate an indictment at commeon law, or on a statute.
The unuecessary allegations need not be proved, and may
be rejected, provided they are not matters of description,(y)
and do not alter the meaning of the waords requisite to
define the offence charged. (z} Only material allegations
need be proved. () And where some counis in an indiet-
ment charged the destruction of a vessel with intent to
prejudice the underwriters, and some without such intent,
and the prisoner was found guilty on all the counts, 1t was
held that, if necessary to show the prisoner had knowledge
of the insurance, the court could alter the verdict to a
finding on the counts which omitted the alleged intent. (%)

An indictment which charged A with having made a.
false declaration, before a Justice, that he had lost a pawn-
broker’s ticket, whereashe had not lost the ticket, but ' had
sold, lent, or deposited it with one C.” was held not bad for
uncertainty, because the words “ had sold, lent, or deposit-
ed” were surplusage. (¢) So the ordinary conclusion of an
indictment for perjury, “did wilfully and corruptly com-
mit wilful and corrupt perjury,” may be rejected as sur-
plusage. (<}

And an allegation that “having made an assignment” in
an indictment against an insolvent for having mutilated
his books, is surplusage. (¢) So on an indictment for not
keeping a bridge in repair, it was held no, ohjection that
the proceedings on the record were in the Court of Queen’s
Bench for the Province of Ontario, there being no such

{x) Reg. v. 8t. Denis, 87U, C P. R. 16,

(4} Reg. v. Bryans, 12 U, C. €. P, 167, per Draper, C. 1,

{2y Reg. v. Bathgate, 13 L. C. J. 304, per- Drummond, J.

{a) Reyy v, Bryans, supra, 1689, E‘er Bichards, C. J.

(b} Heg. v. Tower, 4 Pugsley & B. 168,

(c) Reg v, Parker, L. R, 1 C. C. R, 225; 39 L. J. (M. C.} 60,

{d) Reg. v. Hodghise, 1. R. 1 C. C. R, 213, per Kelly, U. B.; Ryalle v.
Reg., 11 Q. B. 781 '

{e) Reg. v. McLean, | Pugsley & B. 377.
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province when they were had; the name of the provinece
being surplusage. (f)

It is a universal prineiple, which rung throuyh the whole
eriminal law, that it will be sufficient to prove so much of
an indictment as charges the defendant with a substantive
crime; () and the 32 & 33 Vic, ¢. 29, s, 28, enacts that no
indictment, shall be held insufficient for want of the aver-
ment of any matter hnnecessary to be proved, or for the
insertion of the words “against the form of the statute,”
instead of the words « against the form of the statules,”
or wice versa, or for the omission of the sanmie,

The general rule was, that, in indictments for offences
created by statute, the conclusion “contra Jormam statuts”
was necessary. It was pretty clear, however, that, under
the old statutes, the omission of these words was not fatal
after verdict, though it might, perhaps, have been on de-
murrer. (%) o

The general rule of law is, that no person shall be twice
placed in legal peril of a convietion for the same offence.
Consequently, on an indictment for any offence, a previous
convietion, or acquittal of the same offence, may be a good
plea in bar. The true test by which the validity of such a,
plea may be ascertained is, whether the evidence necessary
bo sustain the seeond indictment would have warranted g
legal convietion upon the first. @)

But the prisoner must be in legal peril on the first indict-
ment, and unless the first indictment be such that the
prisoner might have been convicted upon it, on proof of
the facts contained in the second indietment, an acquittal
on the first can be no har to the second. (/)

Moreover, with reference to these pleas, when it is said

(1) RBeg. v. Desjardin Conal Co, 21 U. U, Q. B. 374.

19) Heg. v, Bryans, 12 U. (., C. P, 187, per Dragper, C. J,

(#) Beg. v. Cummings, 16 U. (. Q. B. 15 ; confirmed on appeal, 4 U, (.
L. J..182; Rey. v, Twerdy, 23 U, 0. Q. B, 120 ; per Dragper, C. J.: and
sec 32 & 33 Vie., ¢, 20, ss, 23, 32 and 78.

(i} Bee Reg. v, Magrath, 26 U, C. Q. B, 385, :

(g} Ee parte Hetabrooks, 4 Allen, 250, per Wilmot, J.
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that a man iz twice tried, a trial which proceeds to ity legiti-
mate and lawful conclusion by verdict is meant. - When &
man is said to be twice putin jeopardy, it signifies a putting
in jeopardy by the verdict of a jury,and that he is not tried
nor put in jeopardy until the verdict comes to pass; because
if that were not so, it is clear that in every case of defective
verdiet & man could not be tried a second time, and yeb it
is admitted that, in the case of a verdiet palpably defeetive,
though the jury have prouounced upon the case, yet it will *
not avail the party if a second time put on trial. (%)

A party is not necessarily in jeopardy when a jury is
gworn and evidence given. The true and rational doetrine
is that, where a trial proves abortive by reason of no legal
verdict having been given, the acquittal is no bar to a sub-
sequent indictment, and a venire de novo may be awarded. (/)

A party is not in jeopardy, in the legal sensc of the word,
if there is a verdict against him on a bad indictment. (m)
The rule means that a man shall not twice be put in peril
after & verdict has been returned by the jury, that verdict
having been given on & good indictment, and one on which
the prisoner could be legally convicted and sentenced. ()

Where a juryman is taken ill, or some unforescen accident
oecurs, which would be within the ordinary excepted cases
in which a jury may properly be discharged, or the jury
give an imperfect verdict, or one which cannot be supported
in point of law, a wvenire de nove may be awarded, and the
defendant cannot plead autrefois acquif, because he has not
been in legal jeopardy. (0)

The pleas of autrefois convict and autrefois acyuil are the

(k) Reg. v. Charlesworth, 9 UL Q. L. J. 49, per Cockburn, C. 5.;1 B. & 8.
460 31 L. J. (M. C) 25 ; see also Reg. v. Sulfivan, 16 U. C. Q. B. 189,

(4) Ihid.; 50, per Wightmas, J.

{m} Ihid.; 81, per Crompion, 3.5 Beg. v. Green, 3 V. C. L. J. 19; Dears,
& B. 113

() Winsor v. Reg. L. R 1 Q. B. 311, per Cockburn, C. J.; ace also Rey.
v, Maath, 260, C. Q. B. 385 ; Reg. v. Murphy, L. R. 2 P, C. App. 543,
per Sir Wm. Erie

{0} Bey. v. Charlesworth, 9 U. C. L. J. 50, per Wightman, J.
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onty’ pleas known to the law of England to stay & man
from being tried on an indietment or information. (p}

If the prisoner might have been convicted upon the first
indictment, though, in fact, he was acquitted by a mistaken
direction of the judge, he may plead autrefois acquit,

If a-man commits a burglary, and at the same time steals
goods out of the house, if he be indicted for the larceny
only and be acquitted, yet lie may be indicted for the bur-
glary afterwards, and ¢ converso, if indicted for the burglary
with intent to commit larceny; and he be acquitted, yet he
may be indicted for the larceny, for they are several offences,
though committed at the same time. A man, acquitted of
stealing the horse, may be convieted of stealing the saddle,
though both were done at the same time. ) '
It would seem that in all cases where, by our statute law,
a prisoner indieted for one offence is liable to he convicted
of another, an agquittal or convietion of the former would
be a good bar to an indictment for the latter. () In fact,
s 52 of the 32 & 83 Vic, ¢ 29, provides that no person
shall be tried or prosecuted for an attempt to commit any
felony or misdemeanor who has been previously tried for
committing the same offence.

-+ A econviction for assault, the charge being of assault, by
justices in Petty Sessions; at the instance of the person
assaulted, and imprisonment consequent. thereon, are not,
dither at common law or under the 32 & 33 Vie, ¢ 20, &
45, 4 bar to an indictment for manslaughter of the person
assaulted, should he subsequently die from the effects of
the assault. (s) The word “cause” in the section, must be
read as synonymous with “accusation” or “charge,” and in
this case, the accusation or charge was the assault ; conse-
quently, a conviction therefor was only a bar toa subsequent
indictment for the same offence.

(p): Wingor v. Rey. L, R. 1 . B. 314, per Blackburn, J.; Reg. v. Charles-
worih, supra, 49, per Cockburn, C. J,

(g)-feg. v. Magrath, 26 U. C. @ B. 388 et aeq. por Draper, C. ),

() Bee 32 & 33 Vie., ¢, 21, s, 74-99 ; ¢, 20, ss. 49, 60 and-51; and Reg, v.
Gorbuit, Dears. & B. 166 ; 26 L. J. (M, C.) 47.

{8} Beg. v. Morris, L. R. 1 C. C. R. 80
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A conviction for assault in breach of recognizance is no
bar to proceedings by sci. fa. on the recognizance. €3]

But if a party be charged before a justice of the peace
with an assault, and he dismiss the complaint, giving a
certificate under this clanse, the defendant ean avail himself
of the certificate as a defence to an action for tearing the
plaintiff's elothes, on the same occasion. {w)

if a plea aufrgfois acquit or conwviet be overruled, the
prisoner may plead not guilty, and be tried at the same
Court of Oyer and Terminer. (v)

A plea of awtrefois conwict is not proved by the produection
of the record, and verdict endorsed. (w)

A plea describing a statute, as passed in the 4th and 5th
years of the reign of Queer Victoria, is bad on demurrer, (z)
It seems & demurrer must be to the cntire count or plea, and
not to part of it; and if it is good upon the whole, anything
else which it contains, which by itselt would be insufficiens,
is mere surplusage. (y)

After a demurrer is overruled, to allow a party to plead not
guilty Is substantially correct, if regarded in what perbaps is
the proper view to take of it, 8s an amendment allowed to
the party before final judgment. ()

The first count of au indictment on the Con. Stats. Can.,
¢. 6, 5. 20, charged that the defendant, after having made
the alphabetical list of persons entitled to vote, etc., made
oub a duplicate original of the said list, and cer tlfied by
affirmation to its correctness, and delivered the same to the
clerk of the peace, and that in making out the certified list,
so delivered to the clerk of the peace, of persons entitled to
vote, ete,, the defendant did felonivusly omit, from said list,

) Reg. v. Hormer, 17 U, C. Q B. 555.

{1} Sulien v. King, 17 L. 0 K, 268.

{z) Bee Reg, v. Magrath, 26 U, . Q. B, 385,

(w) dte Warner, 1 U, C. L. J. N. 8. 18, per Hagarty, J.

{x) Johnatome v, Odell, 1 TF. C, O, P, 406, per Mcliean, J.; Huron D. (.
v. London D, €, 4 U. C Q B. 303.

() Mulcahy v. Reg.,, L. R. 3E. & L.

"App. 329, per Lord Cranworth.
lz) fhid. 323, per %Jm 7. .
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the names, ete., which names, or any or either of them, ought
rot to have been omitted. The second count was nearly the
same as the first, the word “insert” being used where the
word “omit” was used in the first. TUpon demurrer to the
indictment, the\court held that the omission charged, having
been from the certified list deliversd to the clerk of the peace
or “ duplicate original,” the words “said list,” referring to the
words “the certitied list so delivered tuv the clerk of the
peace,” was » sufficient description to indentify the list
intended.

As 10 the objection that it did not appear that the persons
whose names were charged to have been omitted, etc., were
persons entitled to vote, ete., it was held that the words in
the indictment were uot a direct and specific allegation that
those persons were entitled to vote. As to an objection that
it was not alleged that the list was made up from the last
revised assessment roll, the court held that by the indictment
it appeared that the assessment rofl referred to was the

- assessment roll for 1863, and that it was sufficiently stated
that the alphabetical list was made up for that year, and that
the Crown would be bound to prove such a list; and further,
that both counts of the indictment were bad, as they should
have shown explicitly how and in what respect these names
should or should not have been on the list, by setting out
that they were upon, or were not upon, the assessment roll as
the case might be, or at any rate were, or were not, upon the
alphabetical Iist. ()

Matter of description, in an indictment, though unneces-
sarily alleged, must be proved as laid. Therefare, where, inf
an indictment for assaulting & gamekeeper of the Duke o
Cambridge, ander 9 Geo. IV, c. 69, s. 2, the Duke was deseribed
a8 George William Frederick Charles, Duke of Cambridge,””
and it was proved that ¢ George Willium ™ were two of his
names, but that he had other names which were not proved,
and it was found by the verdict that the jury were satisfied

(@) Beg. v. Switver, 14 U, C. C, P. 470.
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of the identity of the Duke, and the prigoners were convicted,
it was held that the comviction was wrong; that under 14
& 15 Vic, c. 100, s, 24, an amendment might have been
made at the trial, by which the convietion would have been
gupported by striking out all the Christian names; but it was
ddw too late, and chat the Court of Quarter Sessions were not
bound to ameund ; aud that an amendment, by striking out
the two names only which were not proved, would have been
wrong. {5)

An indictment could not be amended at common law
withont the consent of the grand jury, on whose dath it was
found. (¢}

The 32 & 33 Vic., ¢. 29, 5. 70 ¢t seq,, contains provisions as
to the amendment of indictments in certain cases.

Any objections for any defect apparent on the face of an
itidictment must be taken before plea, (d) And the * merits
of the case,” with reference to amendments in section 71,
mearis the justice of the case as regards the guilt or innocence
of the prisoner, and * his defence on such merits” means a
substantial and not a formal and technical cne, ()

It would seem that a defect in laying the property in an
indictment might be amended nuder 5. 71 (/) And dnder a
gection of an English Act somewhat analogous to sec. 71, it
was held that the judge had power to amend an indictment
for perjury, deseribing the justices before whom the perjury
was committed, as justices for a county, whera they were
proved to be justices for a horough only. (g

The word “ money” was substituted for “ nineteen shillings
#nd sixpence,” in an indictment on the application of the
Crown ; (&) and in an indictment for arson, the words “ with

{6Y Reg. v. Frost, 1 U. C. L. J. 135 ; Pears, 474; 24 L. J. (M. C.) 118:
{t) Re Conklin, 31 U. C. Q. B. 167, per Wilson, J,
(e} Req, v. Flynn, 2 Pugsley & B, 321.
{e} Rey. v. Cronin, Rob., & Jos. Dig. 904, .
AJS) Beg. v. Jackson, 19 U, C. C. P. 280; Reg. v. Quinn, 29 . C. Q. B.
164, per Richards, C. J. .
(s) Reg. v. Western, L. R.1C. C. R. 122; 37 L. J. (M. C.)'8L.
{h) Reg. v. Glamble, L. R. 2C. C. R. 1. ‘
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intent: to defrand” were struck out, the evidence on the
part of the Crown having failed to show 2 special intent ; (¥)
and where one of the prosecutor’s Christian names is omitted,
it may be inserted, (z7)

The motion to quash must befbefore the evidence is gone
into ; (7} and the court will not, allow the defendaunt's plea
to be withdrawn for the purpose of admitting a demurrer
without alse allowing the Crown to amend. (%)

Wliere an amendment has once been made, the case must
be decided upon the indictment in its amended form. ({)

The amendment must in all cases be made before ver-
diet. (m) But leave to amend may be granted under the
same sections, at any time from the finding of the indict-
ment () till after counsel have addressed the jury. (o)

Upon an amendment of the indictment at the trial, no
postponement of the trial will be granted, if the prisoner is
not prejudiced in his defence. (») And an application to

postpone a trial in consequence of the absence of witnesses,
~ must be supported by special affidavit showing that the wit-
nesses it question are material. {g)

Section 72 of the 32 & 33 Vie,, e. 29, enacts that after any
such ameadment the trial shall proceed, whenever the same is
proceeded with, in the same manner and with the same con-
sequences, both with respect to the liability of witnesses to
be indicted for perjury, and in all other respects as if no such
variance had oceurred, !

A count on an indictment charging a prisoner, under the 32
& 33 Vie, ¢, 20, 5. 52, with unlawfully and carnally knowing

() Reg. v. Cronin, Bob. & Jos. Dig. 904.

() Cornwall v. Reg., 33 U. C. Q. B. 1086.

{71 Beg. v. Bourdon, 2 Revue Leg. 713,

{k) Reg. v, Mchn, I Pugsley & B. 377.

{{) feq. v. Barnes, L. R, [ C. C. R 4.) 3B LT (M 0)204

(m) Reg, v. Frosf, Dears, 474 ; Fo (M. ) 116; Reg. v. Larkin,
Deara. 365 ; 23 L. J. {M. C.) 125,

{n} Reg. v. Morrison, 2 Pugsley & B, 6582,

(0) Bey, v. Fullarton, 6 Cox, 194 ; Arch. Cr. Pldg. 207 ; but see Rey. v.
Rymee, 3 C. & K. 326.

« (p¥ Rey: v. Senecal. 8 L.°C. J. 287,

{q) Reg. v. Douyall, 18 L. C. J, 85,



304 THE CRIMINAL LAW OF CANADA.

and abusing a girl, and also with an assault at common law,
might be objectionable on the ground of duplicity. {r)

Counts for different misdemeanors of the same class may
be joined in one indictment. (s)

Where different felonies are charged in different counts
of an indictment, and an objection is taken to the indictment
on that ground, before the prisoner has pleaded or the jury
are charged, the judge, in his diseretion,” may quash the
indictment ; or, if it be not discovered until after the jury are
charged, the judge may put the prosecutor to his election on
which charge he will proceed, (£)

But in one case where the prisoner was convicted on an
indictment containing two counts charging separate offences,
and sentenced, and the evidence did not sustain the charge
on one of the counts, the judgment was arrested, (u)

Counts under the 39 Geo, I1L, ¢. 85, for embezzling bank
notes, might have been joined with counts for larceny at
common law, (v) and the prosecutor would not, at the open-
ing of his case, have been put to his election as to whether
he woukl proceed on the statutory or common law count,
though he would have been limited to one state of facts
relating to one single act of offence. (w)

But counts cught not to be joined in an indictment against
a prisoner for stealing and also for receiving, and the reason
is, because they are, in fact, totally distinct offences, and the
prisoner cannot be found guilty of both. But when the two
facts charged form part of one and the same transaction, and
are not repugnant, they may be properly joined, as in indict-
ments for forgery, where one count is inserted for forgery
and another for uttering the forged instrument. () '

{7) Reg. v. Quihrie, L. R. 1 C. C, R. 242, por Bowill, C. J.

{8) fley. v. Abrahams, 24 L. C. J. 325.
. ¢} Young v. Reg., 3T, R. 106 ; Reg. v. Heywood, L. & C. 451 ; 33 L. J.
(3, C.) 183; Arch, Cr. Pldg. 70.

{u} Leg. v. Hathaway, 6 Allen, 352,
. (v} Bex v, Johnson, 3 M. & 8. 539,

(w) Beg. v. Cummings, 4 U. C. L, J. 184, per Draper, C. [,

(x) Rex v. Blacksor, 8 C. & P, 43, per Parke, B.; Reg, v. Bussell, 3 Ruan,
& Chesley, 254, .
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It would seem that, where there ig only one offence
charged, or corpus delictt complained of, the prosecutor can-
not be put to his election, nor the indictment be quashed
though it contain several counts, all alleging the commission
of the offence in different ways; in other words, it is not
objectionable to vary the statement in the indictment in
order to meet the evidence. (y) _

Where an indictment contained two counts—the first for
embezzlement as servant, the second for larceny as bailee,
the prosecution was allowed to elect. (2)

There is no objection to the joinder of counts for em-
bezzlement and larceny as a servant, and on the latter count
there may be a conviction for larceny as a bailee. ()

Bo1it is not a misjoinder of counts to add statements of a
previous convietion for misdemeanor, as counts to s count
for larceny, under the 32 & 33 Vic, ¢ 21, s. 18; and the
objection, at all events, could only be raised by demurrer,
or motion to quash the indictment, pursuant to the 32 & 83
- Vie, ¢, 29, s 32, (B)

If the statements of the previous convictions are not
treated as counts, but merely as statements made for the
purpose of founding an inquiry, to be entered into only in
the event of the prisoner being found guilty of the offence
charged in the indietment; yet if they were not inquired
into at all, and the jury was not charged with them, so that
the prisoner was not prejudiced by their insertion, and if,
after a conviction on the count for larceny, a demurrer to
these statements, as insufficient in law, is decided in favor
of the prisoner, a court of error will not reopen the matter,
on the suggestion that there is & misjoinder of counts. (¢)
Nor is duplicity a ground of error. (d)

ty) See Reg. v. Schoof, 26 U. C. Q. B. 214 ; Arch, Cr. Pldg. 72.-

(z} Reg. v. Holman, 9U. Q. L. J 223; L. & C, 177; see also Reg. v.
Ferguson, 1 U, Q. L. J. 55; Dears, C. C. 427, )
" {e) 2 Russ. Cr. 247 u. .
" Ab) Reg. v. Mason, 32U, C. Q. B. 246 ; Rey. v. Ferguson, 1 Dears. 427.

{c} Reg. v. Mason, supra.

{d) Curpwall v. Reg., 337, C. Q. B 108,
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If there be an exception or proviso in the enacting clause
of a statute, it must be expressly negatived in the indict-
ment, (€)

The rule is, that, when the enaeting clause of a statute
constitutes an act to be an offence under certain circum-
stances and not under others, then, as the act is an offence
only sud modo, the particular exceptions must be expressly
specified and negatived ; but when a statute coustitutes an
act to be an offence generally, and in a subsequent clause
makes a proviso or exception in favor of particular cases,
or in'the same clause, but not in the enacting part of it, by
words of reference or otherwise, then the proviso is matter
of defence or excuse, which need not be noticed in an in-
dietment. (/)

Tho reason why the exceptions in the enaeting clause
should be negatived is because the party eannot plead to
such an indictment, and can have no remedy against it, but
from an exception to some defect appearing on the face
of it. (g}

The statement of the time when an offence is committed
was never considered material, so long as there was proof
of the offence occurring before the preferring of the indict-
ment. (h)

The 32 & 33 Vic, ¢. 29, 5. 23, would seem to render an
averment of time unnecessary, in any case where time is
not of the essence of the offence. (3)

It was formerly necessary that an indictment for homi-
cide should deseribe the mauner of the death, and the means
by which it was effected. (/) But these need not now be
stated. When, however, a statute makes the means of effect-
ing an act material 1nrfred1ents in the oﬂenr-e, it is necessary

(¢) Reg: v. White, 21 U C.C P, 354,

() fid, 355, per Galt, J.

{1) IThid. 356, per Galt, J and see Arch. Or. Pldg. 62: Spieresv. Parkey,
IT R 141; Reg V. Ersrmhcsw 15 Ka. 436; Rex v. Ha!l 1T, R, 320;
Steel v, bmath 1B, & Ald. 94; Dwa,ms, 515- B

{h) Beg. v. Hamdton 16 U. C. C. P. 355, per Rickards, C. J.

{i) Bee Muloahy v. Reg LER3E &L App 322, per Willes, J.

(5) Bee Heg, v. Shea, 3 AlIen 130-1, per Carter, C. J.
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that the means sheuld he set out in the indictment ; for an
indictment must bring the fact of making an offence within
all the inaterial words of the statute, and all necessary
ingredients in the offence must be alleged. (%)

Thus, where a statute pravides that “ whosoever shall mali-
ciously, by any means manifestinz a design to cause irievous
bodily harm,” ete., attempt to cause grievous bodily harm to
any person, the means should be set out with such particu-
larity as necessarily to manifest the design whicl constitutes
the felony, or theré should be an allegation following the
words of the Act. (I

8o it would seem that in an indictment, on the 82 & 33
Vie, ¢ 20, s. 20, for attempting, *by any means caleu-
lated to choke,” etc., to render any person insensible, with
intent, ete., should set forth the means, for they are material
as to the offence. But it would no doubt be sufficient to
follow the forms in the schedule to the 32 & 33 Yie, ¢. 29, in
any case t0 which they are applicable,

It is not necessary that the proof should, in all cases, tally
with the mode of death laid in the indictment, Where an
indictment charged the prisoner with feloninusly striking
the deceased on the head with a handspike, giving lim
thereby a mortal wound and fracture, of which he died : it
was proved that the death was caused by the blow on the
head with the handspike, but that there was no external wound
or fracture, the imuediate cause of death being concussion of
the brain, produced by the blow ; and the court held that it
18 sufficient if the mode of death is substantially proved as
laid, and it is not necessary that all the intermediate steps
between the primary cause and the ultimate result should be
also alleged and proved. (m)

The venue of legal proceedings is intended to show where
the principal facts and eircumstances in the proceedings

(k) Bee Keg. v. Magee, 12 Allen, 16, per Carter, C. J.; Arch. Cr. Pldg.
60-3 '

() Beg. v. Magee, supra.
{m) Keg v. Shea, 3 Allen, 129.
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occurred, or were alleged to have occurred, with a view to
showing that the court and jury have jurisdiction in the mat-
ter. It was formerly necessary to state in the indictment the
venue expressly, or, by reference to the venue in the margin,
to every material allegation, (n)

But now, by the 32 & 33 Vis, o 29, 5. 15 it is not neces-
sary to state auy venne in the body of any indictment. Sec-
tion 11 of this statute relates to procedure only, and does not
autherize any order for the change of the place of trial of &
prisoner, in auy case where such change would not have
been granted under the former practice. The statute does
away with the old practice of removing the case, by certior-
art, into the Queen’s Bench, and then moving to change the
venue. {0)

Under sec. 9 of this statute, the offence may be alleged to
have been committed in any district, county, or place through
any part whereof the coach, waggon, cart, carriage, or vessel,
boat or raft passed, in the course of the journey or voyage
during which the offence was committed, and the indictment
need not state the place where the offence was actually
committed. (p)

Where an indictment stated an assault committed upon
one Marsh, at Fredericton, in the county of York, but the
assault was proved to have been committed on board a
steamboat, on the river St. John, in the course of its pass-
age from St. John to Fredericton, before the steamboat
arrived within the eounty of York, and while it was passing
through another county ; it was held that the indictment
was sufficient, and that it was unnecessary to allege the
facts as they actually occurred. (¢)

But where a prisoner was tried at Amherst upon an in-
dictment containing two eounts, one for robbery and the
other for receiving stolen goods, and both offences were

(n) Reg. v. Atkinson, 17 U, C, C. P. 299-300, per J, Wileon, J.
{0) Heg. v. Meleod, 6(.v L.JJ. N. B.64; 5U C.P.R. 181
(p) Bee Beg, v. Webster, 1 Allen, 589,

(y) Tbid,



PLEADING, ' 390

proved to have been committed at Truro, situated in a
county different from Amherst; the jury having found a
general verdict of guilty on both counts, it was held that
the prisoner should have been proceeded against only on
the count for receiving; and that although he might be
guilty of both offences, yet, as the robbery was committed
in another county than that in which the trial took place,
the prisoner was discharged. (+)

So where a prisoner hired & horse in the county of York
to go to Aurora in that county, and afterwards sold the
horse in the county of Waterloo, it was considered that no
offence was shown in the former county. (s)

But where the prisoner, at Seaforth, in the county of
Huron, falsely represented to the agent of a sewing machine
company, that he owned a lot of land, and thus induced the
agent to sell machines to him, which were sent to Toronto,
in the county of York, and delivered to him at Seaforth ;
it was held that the offence was complete at Huron, ®
" The venue in criminal proceedings, as in civil, may be
changed in & proper case. But it has been held in Quebee,
that the Court of Queen’s Bench there, sitfing in appeal,
will not entertain such an application on behalf of a person
charged with an offence in the District of Three Rivers,
where no reason appears why the application should not
have been made before the judge resident in that district,
where the offence would otherwise be triable, ()

It would seem that no objection to the caption of an
indictment, for an allegation that the grand jurors were
“sworn and affirmed,” can be sustained without showing
that those who were sworn were persons who ought to have
affirmed, or that those who affirmed were persons who
ought to have sworn. (v)

ir} Heg. v. Rusbell, 3 Russ. & Chesley, 254,

{8) e Robinwom, T U. C, P. R. 234,

(8} Reg. v. Feithenheimer, 26 UJ. C. C. P, 140,

(1) B parte Corwin, 24 L, C. J, 104. L]
{v) Muleahy v, Rey., L. B. 3E. & I. App. 3086,
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It is no objection to the indictment that the previous
convietion i laid at the commenesment ; though, when the
prisoner is given in charge to the jury, the subsequent
felony must be read alone to them, in the first instance. (w)

Itis no error to add allegations of previous gonvictions of
misdemeancr to a count for larceny ; and at any rate, the
-question can be raised only by demurrer on motion to quash
before plea. () :

Where a prosecutor has been bound, by recognizance, to
prosecute, and give evidence against a person charged with
perjury in the evidence given by him on the trial of a
certain suit, and the grand jury have found an indictment
against the defendant, the court will not quash the indiet-
ment because there is a variance in the speeific ¢harge .of
perjury contained in the information and that econtained in
the indietment, provided the indietment sets forth the sub-
stantial charge contained in the information, so that the de-
fendant has reasonable notice of what he has to answer. ()

An application to quash an indictment should be made in
femine by demurrer or motion, or the defendant should waib
the close of the evidence for the prosecutfion to demand an
acquittal. (2)

Applications to quash an indictment are considered ap-
plications to the discretion of the court. (&)

A defective indictment may be quashed on motion as well
as on demurrer. (b) '

1t is unusual to quash an indictment on the application
of a defendant, when it is for & serious offence, unless upon
the clearest and plainest grounds; but the court will drive
the party to a demurrer, or motion in arrest of judgment,

{w) Reg. v. Hiltom, 5 U. C. L. J. 70; Bell, 20; 23 L, J. {M. C.) 28; and
aee feg, v. Mason, 22 U. C. C. P, 246.

{z) feg. v. Mason, supra.

tgr) Beg. v. Broad, 14 U C. C. P. 158,

(2) Reg. v. Boy, 11 L. C. J. 90, per Drummend, J. ; see I & 33 Vie.,.0, 28,
8 32,

{a} Reg, v, Belyea, | Ja.mea, 277, per Dodd, J. ; Bexv, Hunt, 4 B, &.Ad.
{b)Reg v. Bathgate, 13L C. J. 209.
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or writ of error. Tt is, therefore, a general rule that ne
indictments which charge the higher offences, as treason or
felony, will be thus summarily set aside. {¢)

The omission of the residences and oceupations of grand
jurors, in the list and in the panel, was held sufficient
ground for quashing an indictment for felony. (d)

Where an indictment charges no offence against law, the
objection may be properly taken in arrest of judgment, or
the indictment may be demurred to, or a writ of error will
lie. (¢) But the omission of the word “feloniously” is aided
by verdict. ()

No mere formal defect, in an indictment, can be objected
to after the prisoner is found guilty and sentenced a$ the
Court of Oyer and Terminer. (4)

An objection to an indictment, as insufficient in law,made
after the swearing of the jury, and after the prisoner was
given in charge of them, was held not too late ; for otherwise
there never could be a motion in arrest of Jjudgment. (&)
‘Also, that an ohjection may be made at any time for a sub-
stantial but not for a formal defect, and that the 32 & 33
Vie, ¢. 29, 5. 32, only applies to the latter. (4}

The forms of indictment in the 32 & 33 Vic, e. 29, sched-
ule A, are intended as guides to simplify forms of indiet-
ments. They cannot be made use of in cases to which they
are not applicable, 50 as to misinform a person of the nature
of the offence with which he stands charged. () 'The
adoption of the forms is diseretionary. (k)

It is sufficient if an indictment be signed by the clerk of

{c] Beg. v. Belyen, supra, 225, per Dodd, T,

{cd} IBid, 220, :

{¢] Reg. v. Clement, 26 T, C. Q. B. 300, per Draper, C, J,
{S)-Reg. v. Quinn, 1 Rusy. & Geldert, 139,

(57} Horseman v. Reg., 16 U. C, Q. B. 844, per Robinssn, C. J.
{k}Iige;;. v. Ryland, L. R. 1 C, . R. 99; 37 L. J, (M. C.) 10,
{t) Thied,

() Reg. v. Cummings, 4 U, C. L. J. 158-9, 11:nﬂ.|r Spragge, V.-C.
{i} Ibid,; and see Reg. v, MeLaughiin, 3 Allen, 159,



402 THE CRIMINAL LAW OF CANADA.

the Crown, (I) or by the counsel prosecuting for the pro-
vincial Attorney General. (m) '

Before pleading to an indictment, the defendant must
pubmit to the jurisdiction of the court. (n)

The prisoner must plead in abatement before he pleads in
bar. (o)

No more than one plea can be pleaded to any indictment
for misdemeanor or criminal information. (p)

A prisoner will be allowed to withdraw his plea of
# guilty " if it appear that he may have been under some
misapprehension when he pleaded, and might thereby suffer

injury. ()
(1) Reg. v. Grant, 2 L. C. L. J. 276.

{sm) Keg. v. Dwmey, 13 L. C. J. 193.
{n) Reg. v. Maxweil, 10 L, C. R. 45.
(o). Whelan v. Reg., 28 U, C. Q 47,

B.
(p) Reg. v. Charlesworth, 1 &. 8, 460 ; 31 L. J. (M. C.) 26.
{9) Reg. v. Huwddell, 20 J. 301.
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OHAPTER X
PRACTICE.

There are three principal modes provided by the law of
Ergland for the prosecution of criminals : by indictment
preferred by a grand jury; by criminal information to a
guperior court ; and by summary proceedings before justices
of the peace, by virtue of special pPowers conferred on them
to that end by various statutes,

As proceedings by indictment usually, though not neces-
sarily, follow the commitment of prisoners by justices of the
peace, and as criminal informations are comparatively rare in
this country, we will consider first the nature of that body,

 both with regard to their duties in holding preliminary inves-
tigations, and also with regard to their powers of summary
conviction ; then proceedings on indictments and criminal
informations will be treated of ; after which, various questions
of practice, relating to the trial and the steps subsequent
thereto, will be discussed.

Justices of the peace were first appointed in the reign of
Edward L, (@) but with powers much less extended than
have since been conferred on them,

By 29 Vic, c. 12, the oath of qualification of g Jjustice
may be taken either before some other Justice of the peace,
or before any person assigned by the governor to ad-
minister caths and declarations, or before the elerk of the
Peace of the district or county for which the justice intends.
to act ; and all such oaths theretofore taken before the last
mentioned officer, or before a commissioner assigned by
Dedimus potestatem to administer oaths, or before a person

(a) Reg. v. Atkinaon, 17 U. C. C. P, 300, per J. Wilson, J,
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acting a8, bub not being, a duly qualified justice of the
eace for the same county, are confirmed. (%)

The fact of & justice acting as such is prima fecie evidence
of his appointment to the office ; (¢) and the mere produc-
tion of a certificate, purporting to e under the hand and
geal of the clerk of the peace, that there ig no declaration
of the justice’s qualification filed in his office as required
by the above statute, is not sufficient to rebut the preswmp-

tion. ()

- {Under the commission of the peace, justices have & gener-
al power for conservation of the peace, and the apprehen-
gion of all persons charged with indiciable offences, and, on
examinafion, to discharge, admib to bail, or commit for
grial; (¢) and their duties with regard to the same are pre-
geribed by the 32 & 83 Vic, c. 30.

A justiee's jurisdietion is confined to the county for-which
he has besn appainted, (f) and of course he has no power
4o administer an oath or take any examination within the
Limits of a foreign country. () And where the justice bas
1o jurisdict.ion, the consent of the prisoner cannot confer
it. (R)

There should properly be an information laid ; (¢) but this
is not essential to confer jurisdiction to hold & prelimin-
ary investigation ; tor so long as the prisonet is betore the
magistrate, the manner of his getting there is of little mo-
ment. (f) _ '

Though & justice of the peace have jurisdiction over an
offence in other rospects, still, special cirecumstances, as, for

e ——

(h) Bee. 2 and sec Herbert q. i V. Dowswell, 24 U. C. Q. B. 427.

{c) Berryman v. Wise, 4 T, R. 386.

() Reg. v. White, 21 U, G, C. P. 354, .

te} Connors v. Darling, 93 1. €. Q. B. 543, per Gowanr, J.

{1y Rag. v, Wheton, 3 All-n, 260.

{g} Nary v. Owen, Ber, 377.

(R Reg. v Hebert, 5 Revue Leg. 424,

() Caudle v. Ferquson, 1 Q. B. 889; Friel v. Ferguson, 13 U. C. G &,
54, per A. Wilson, J.

(4) Reg- v, Muson, 29 U.C.Q.B. 431 ; Reg. v. Hughes, L. R. 4 Qg B D

611
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instance, where he is interested in the prosecution, (%) will
render him incompetent to act ; and any steps he may take
in violation of this rule will be set aside. (£)

But as a general rule, the justice should decide any ques-
tien involving an exception to his jurisdiction, or an exemp-
tion from any other cause, in order that the superior court
may judge of the sufficieney of the same. (m)

Under R. 8. 0., ¢. 72, 5. 4, a police magistrate for a city is
ex officio a justice of the peace for the county in which such
sity lies. Under this section an alderman is not- ex officio
legally anthorized to act as a justice of the peace until be has
taken the oath of qualification as such. (n)

The plain imrport of the statute is o establish certain local
courts, having limited criminal jurisdiction, and to define the
regpective jurisdictions of the police magistrate of a city
situate within a county, and of the justices of the peace of
that- county, in respect of offences committed within the city
and county respectively. (o)

By the 38 Vic,, ¢, 47, any person charged with any offence
in Ontario for which he might be tried at the General Ses-
sions, may, with his consent, be tried by a police or stipen-
diary wmagistrate, and if found guilty, sentenced in the same
manner as he might have been before the sessions.

Where a stalute confers summary jurisdiction on two jus-
tices, or any stipendiary or police magistrate, a conviction by
the latter must show that he is such a magistrate, () And
it may be doubted whether, under such circumstances, one
justice could sit for such a magistrate, or whether two would
not be necessary. {y) And clearly, if not sitting for a magis-
trate, a conviction by one would be bad. (r)

(k) Beg. v. Stmmons, 1 Pugsley, 158 ; Reg. v. Milledge, L. R, 4 Q. B.
332 Reg. v. Meyer, L. R, 1 Q. B, D, 173; Reg. v. Gibbon, 1. R.6Q. B,
189 ; Re fHolman, 3 Russell & Chesley, $75.

(8} Rep. v, Simmons, supra.

{m) e Dubord, 14 L. C. J. 203,

{r) Reg. v. Boyle, 4 U. (. P. R, 256, .

{0) Ieg. v. Morton, 19 U. C. C. P. 27, per Quynne, J.

(p) Heg. v. Clancey, 7 U. C. P, R,; and see 32 & 33 Vic., . 28.

{0} Iick. ; mee 36 Vie., c. 48, 5. 305 ; and ses Re Crow, 1 U, C. L. J. N. &,
3021 L. C.J, 18D,

{r} £e Urow, supra.
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Where a statute directs justices of a division, or near a
certain place, to do a certain act, any justice of the county
may do it. {s)

It is no objection under R. 8. 0., c. 3, that a conviction by
justices for an offence tried in the county is signed by one of
the justices, in a city having a police magistrate. ()

Wlere a statute gives justices power to make by-laws and
impose penalties, they cannot, without express authority from
the legislature, levy such penalties by distress. (u)

Proceedings under the Rev. Stat, ¢. 146, 5. 3 (N, B.), for
knowingly solemnizing a marriage where either party is under
fwenty-one, without the consent of the father, are properly
taken before two justices. The proceedings in such a case
need not be in the nanie of the Queen, (v)

Tt has been held in New Brunswick, that where & sum-
mons has been issued by fwo justices, the canse must be
tried before the same two justices, unless there be some
apecial reason for not doing so, {(2) which must appear on
the face of the conviction, or at least it must show that the
ahsent justices consented to it. () But one justice may
issue the summons on a complaint, {¢) and grant an adjourn-
" ment, (z) though the penalty is recoverable before two
ustices.

Where two justices have heard & case, they must concur
in their judgment; (¢} but in a case before three, judgment
may be rendered by two. ()) And the fact that one justice
issued the summons in a matter over which he, sitting alone,
might have jurisdiction, does not render him sole judge of
the case ; but if he allow other Juqtlcea to sit with him, they

(s) Reg, v, Wheton, 3 Allen, 289,

{#) Loangquwith v, Dawson a0 . C. C. P. 375,

u} Kirkpatrick v. Askm, Rob, & Jos. Dig. 1992,

{v} Heg, v, Gallant, 5 Allen, 115,

fw) Weeks v, Boreham, 2 Russell & Chesley, 377.

{x) Dubord v. Boivin, 14 L. C. J. 203,

{yy) ey, v. Simmons, 1 Pugsley, 158,

() B parte Holder, 6 Allen, 338.

(&) St Gemmes v. Cherrier, 3 L. C. T, 22,

() Bx parte Lumley, 9 T. C. J. 169 ; ex parte Trowley, 9 L. C. J. 16%;
<zx parte Brodenr, 2 L. C. J. 97.
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bave an equal voice with him in determining the question
before them. (¢) : '

On the examination of any person before a justice, on a
charge of an indictable offence, with a view to his commitment
for trial, no person has any right to be present without the
permission of the presiding justice. (d}) But it is different
where the justices are sitting to try the offender under the
Summary Conviction Act. (e)

. Where the magistrate or justices are not simply holding a
preliminary investigation, but proceed to adjudicate finally
under the 32 & 33 Vic, ¢. 31, it seems necessary, in order to
confer jurisdiction on them, that an information should be
properly laid, (f) for by the express words of the statute, (g)
their power of final adjudication is limited to * cases where
an information is laid before one or more of Her Majesty’s
Justices of the peace,” etc. The power of justices to conviet
summarily results only from legislative sanction, and in all
cases such authority must be shown, (&) and the maxim,
omnla presumuntur vite ¢sse actu, has no application to the
acts of inferior courts. Therefore, on a prosecution for a
penalty under a by-law of a corporation, the by-law must be
proved, that the jurisdietion of the juslices may appear on the
proceedings. () And & conviction by summary process for an
aggravated assault, committed on a voting day at an election
for the House of Commons of Canada, was in Quebec held
te be void, as the statute which constitutes the offence renders
it punishable by indictment ; and the offence is not included
in those mentioned in the 32 & 33 Vie,, c. 32,85, 2 and 3. (§)

(¢) Beg. v. Milne, 25 U, C, C. D. 64,

(d) 32 & 33 Vie,, ¢. 30, 5. 33.

(€} 82 & 33 Vic,, e. 31, 8s, 29 and 30.

(f) Caudle v. Ferguson, 1 Q. B. 880,

(g) Friel v. Ferguson, 15 U.C.C.P, 384 ; dppleton v, Lepper, 20 U.C.C.P.
142, per Hagarty, J.; Powell v. Witliamson, 1 U, O, Q. B. 134¢; Bz porte
gagﬁfes, 2 Hannay, 53-4, per Ritehie, C. J.; Connors v. Darting, 23 L. C.

. B, 548,

() Bross v. Huber, 18 U. . Q. B. 286, per Robinson, C. J.; Reg. v.
O'Leary, 3 Pugsley, 264,

N (é) A;Egy. v. Wortman, 4 Allen, 73; Rex v. Al Saints, Southamptor, T B.
. 185,
{j) Reg. ex vel. Larouche v, Lenneur, 5 Q. L. R. 261; sa. 2and 3.
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But the ehjection to the want of an information must be
taken before the investigation is proceeded upon ; for if the
party appears and defends the snit without an information
baing laid or the issue of a summons, the objection eannot
afterwards avail him. () And the rule is applicable in the
oase of a defective information or summons. {f)

Unless a statute require that the information should be iw
writing, or on oath, it need not be so. (m)

An information stating that a woman did “unlawfully
telte and carry away from his (the informant’s) protection
her daunghter, 8. W.” does not give a justice authoiity to issue
a warrant. (n)

Neither does a complaint charging a “clandestine re-
moval of property;” the utmost that it does justify is the
iesuing of a summons under the Act relating to petty
trespasses, (o)

An information charging that the defendant did on, ete.,
“ abtain by false pretences from complainant the sum of five
dollars, contrary to law,” omitting the words ** with intent to
defraud,” might by intendment be held to charge the statu-
tory offence. ( p) _

If & statute gives summary proceedings for various of-
fences, specified in several sections, an information is bad
which leaves it uncertain under which section it took
place. (g)

In summary proceedings for assault it is not necessary
that the fact that the complainant requested the case to be
tried summarily should appear on the proceedings, if the
form given by the statute be followed. () Andeven when

(k) Bx parte Wood, 1 Allen, 422; Reg. v. McMillan, 2 Pugsley, 110;
Reg. v. ' Leary, 3 Pugsley, 264. . )

0} Bx parte Coll, 3 Allen, 48 ; Crawford v, Beatiie, 39 U, C. Q. B. 13 ;
Bloness v. Lake, 40 U. C, Q. B. 320, _

(m). Friel v. Ferguson, 15U, C, C. P. 594 ; Re Conklin, 31 U. C. Q. B. 168,
per 4. Wilson, J.; see 5. 24, 32 & 33 Vie,, c. 31.

(n} Stiles v. Brewster, Btev. Dig. 811,

{0) McNellis v, Gartalore, 2 U. C. C. P. 471, per McLean, J.

{0} Crawford v. Beattie, 39 U, C, Q, B. 13,

(7} Thompson and Durnford, 12 L. C. J. 287, per Mackay, J.

{r) Reg. v. Shaw, 23 U. C. Q. B. 616.
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not, after conviction it will be intended that such request
was made. (s)

In a complaint for breach of a by-law, it is not necessary
to insert the by-law itself, or to make a distinct allegatmn
that.it is in force.

A complaint may be made and a summons issued for two
offences, provided the defendant has not been arvested in the
first instance, and a conviction for one of such offences speei-
fying it is valid. Service of a copy of a summons, issued
by a magistrate, followed by appearance of the defendant,
is sufficient. (3)

Where two or more persons may commit an offence under
aw Act, the information may be jointly laid against them. (u)
But where the penalty is imposed upon each person, it is
wrong to convict them jointly, even when they are charged
on & joint information, (»)

If either the penalty be imposed by the Act on each
person convicted {even where the offence would, in tts own
nature, be single), or if the quality of the offence be such
tihat the guilt of one person may be distinet from that of the
other, in either of these cases the penalties are several. (w)

At Petty Sessions, an information was laid against two
defendants, charging that they did unlawfully use a gun
énd kill two pheasants, contrary to the 1 & 2 Wm. IV, ¢
32,5 3. Each claimed to be tried separately, in order to
call the other as a witness: The justices refused, and heard
the charge against both together, and convicted them, and
& conviction was drawn up separately against each defend-
ant imposing a penalty of £3; and it was held that it was
in the diseretion of the justices whether they would hear
the charge separately or not; that as the penalty was im-
posed on every person acting in contravention of the statute
each defendant wag separately liable to the whole penalty ;

{4) Beg. v, OLeary, 3 Pugaley, 264,

{#) Corignan v. Hurbor Comrs. Montreal, 5 L. C. R. 479.
{u) Reg. v. Littlechild, 1. R. 6 Q. B. 29..1, per Lush, J,
{v) Iid. 205, per MP?!O?‘ J.

{w) JiAd, 208, per Ha‘nmﬂ, .
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and that separate convictions were right, although the
prisoners were charged on a joint information. (x)

Where a limited suthority is given to justices of the
peace, they cannot extend their jurisdiction to cases not
within it, by finding as a fact that which is not a fact. (y)
So neither does a diseretion, whether they will do a par-
ticular thing, enable them, having heard the case, to refuse
& warrant, because they think the law under which they
are called upon to act is unjust. (z)

‘Where the charge laid, as stated in the information, does
not amonunt in law to the offence over which the justice has
jurisdiction, his finding the party guilty by his conviction,

- in the very words of the statute will not give him jurisdie-
dietion. The conviction would be bad on its face, all the
proceedings being before the court. {n)

In a prosecution before justices, their jurisdiction is
ousted by the accused setting up a claim of right; (&) yet
that claim must be bona fide, and the mere belief of the
aceused, unsupported by any ground for the claim, (¢) or a
claim of right, which eannot by law exist, is insufficient. (d)
And in such case they cannot inquire into or determine
summarily any excess of force alleged to have been used in
the assertion of title, (¢} or the validity of the claim set
up. (f) Proceedings by indictment are then the proper
course. (g)

A complaint for assault under s. 43 of the 32 & 33 Vic,
¢ 20, cannot be withdrawn by the complainant, even with
the consent of the justice; (&) for the charge has become &

(Y Reg. v. Littlechild, supra.

{y} The Hoidee, 10 ¥, G2, 101 ; The Scotin 8. V. 4, £ 160.

{z) Reg. v, Boteler, 4 B, & 8. 9539; 33 L. J. (M. Q.) 101,

{«} Re MeKinnon, 27U, C. L. J. N, 8, 327, per A, Wilson, J..

(&) Heg. v. O'Brien, 5 Q. L. K. 161. .

{¢} Beg. v. Oridland, 7 B. & B, 853 ; 27 L. J. (M. C.)28; Reg. v. Stimp-
som, 4 B, & 8, 307 ; 32 L. J. (M, .) 208,

{l) Hudson v. McHKae, 4 B. & 8, 585; 33 L. J. (M. C.) 65; Hargreaves

v. Deddanes, L. B. 10 ). B. 582,
{¢) ftey, v. Pearson, L. R. § Q. B. 237,
(/) Beg. v. Davidson, 45 U, C. Q. B, 8L,
(g) Reg. v. Pearson, L. R. 5 Q. B. 239, per Lush, J.

{h} Re Conklin, 31 U. C, Q. B. 160
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public matter, and the person charged has the right to have
it tried ; and further, becanse the complainant has made his
election to have the case so disposed of, from which he can-
not withdraw. (2)

If justices hear the case but decline to conclude it, as
they should have done, they will be ordered to hear it; (5)
so if they refuse to hear the whole case, and dismiss the
summons. (#) But if justices, in their own discretion,
refuse to hear a complaint which is the subjeet of an in-
dictment, the court will not compel them to go on. (f)

The fact that the defendant pleads guilty to the charge
cannot deprive the justice of the discretion he has to adju-
dieate on the case, under 8. 46 of the last named statute.

The adjudication under that statute means the justice’s
final judgment or sentence to be pronounced. {m) If the
Justice adjudicate, the defendant will be entitled to the cer-
tificate, under s. 44, and if he do not adjudicate, there will
be no certificate, and so there will be no bar to any subse-
quent proceedings. (#) There is no right to a certificate
unless there has been a hearing upon the merits. ()

A certificate under s. 44, given by a justice on a charge
of assault and battery, is a defence to an indictment, found-
ed on the same facts, charging an assault and battery,
accompanied by malicious eutting and wounding, so as to
eause grievous or actual bodily harm. (p) So, a former
eonviction by a justice is a bar to an indietment for felonious
stabbing. (9) The certificate iy also a bar to an indietment
for assault, with intent to commit rape. (7)

{3) Be Conklin, 31 U, C. . B. 168, per Wilson, J.; see also Tunnicliffe v,
Tedid, 5 C. B. 553 ; Vaughton and Bradshaw, 9 C, B, N. 8. 103,

{ i‘} Rexv. Fod, Btr. 531 ; but see Reg, v. Shortiss, 1 Eussell & Geldert, 70.:

(&) Rex v, Justices of Cumberland, 4 A, & E. 6Y5.

) Reg. v. Highom, 14 Q. B. 396 ; Re Conklin, supra, 167, per Wilson, J,

{m) Be Conklin, 31 U. (1. Q. B. 166, per Wilson, J.

{n) Ibid. 166, pev Wilson, J.; Hartley v. Hindmarsh, L. B, 1 C. P. 553,

{o) Re Conkiin, 31 U. C. Q. B. 168, per Wilson, J.

{) fbid. 1865, per Wilson, J.; Keq. v. Hhrington, 1 B. & 8. 688,

{g) Reg.v. Walker, 2 M, & Rob, 446; Re Conkdin, supra, 165, per Wilson,J.

{r) find.; Re Thompseon, 6 H. & N. 193 ; 6 Jur. N, 8, 1247. :
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An information or complaint may be amended, but if on
oath, it must be re-gworn. (s}~

One C: appeared to an information charging him with an
assault, and praying that the case might be disposed of
summarily, under the statute. The complainant applied to
smend the information by adding the words “ falsely im-
prison.” This being refused, the complainant offered no
evidence, and ‘a second information was at once laid, in-
cluding the charge of false imprisonment. The magistrate
refused to give a certificate of dismissal of the first charge
ar to p:oceed further thereon, but endorsed on the informa-
tion “ Case withdrawn by permission of court, with a view
of having a new information laid.” It was held that the
information might be amended, but that, as the original,
was under oath, it must be re-sworn. Under the circum-
stances, the more correct course would seem to have been to
go on with the original case, and, under see. 46, to refrain
from: adjudicating. (£)

A defective information may be aided by evidence, (%) and
under s, 5 of the 32 & 33 Vie, ¢. 31, & variance between the
information, complaint, or summons, and the evidence adduced
on the part of the informant or complainant, is not fatal if
the defendant has not been deceived or misled thereby, or has
ne defence on the merits, ()

The object of the legislature, in this provision, seems- to
have been to prevens the failure of justice in cases where, by
the old. law, very great technical precision was required, and
that before a tribunal where great legal accuracy could bardly
be expuected. (w) It may be doubtful, under the terms of the
_ section, whether the question of the party having been
misled is not merely for the discretion of the justices, as to
adjourning the hearing to a future day. (u}

{8} Re Conkiin, supra.

(t) Thid. 160,

{u) Rey. v. Williams, 37 U. C. Q. B. 540.

(v} Hee e parte Dunlop, 3 Allen, 281 ; ax parte Parks, 3 Allen; 237 ; wee
also secs. 21 and 22,

{w) Lz parte Dunlop, 3 Allen, 283-4, per Carter, C. J.

() fbict, 284, per Carter, C. J.



PRACTICE. - 418

But it would seem that this section must be held te apply
only to informations made by persons who have aunthority te
make them, and oot to give vitality to an information made
by a person without any anthority, and, in fact, to give the
justice jurisdiction over the matter when otherwise he would
uot have it. (¥} _

An information, by & person who has no authority te make
if, & the same as no information. (2) . '

An iuformation, to be tried before two justices, is good
though only signed by one. (&}

As soun a3 the information has been properly laid, the
justice issues his summons or warrant thereon, and proceeds
to a hearing of the case. The practice as to this is fully set
out in the 32 & 33 Vic, ¢. 30 and 31 ; the former applying
to indictuble offences, and providing for the issue of a war-
rant in the first instance ; the latter to summary conviciions,
and requiring, before the issue of a warrant of arrest, the ser-
vice of a summons requiring the attendance of the defendant

The warrant of a justice i3 only prima facie evidence of its
-cuntents ; and tle recital that an information was laid prior
to its issue may be rebutted. (5)

Although a warrant to a peace officer, by his name eof
office, usually gives him no authority out of the precincts of
his jurisdietion, yet such authority may be expressly given
on the face of the warrant. Therefore, where a warrant wag
directed to the constable of Thorold, in the Niagara Distriet,
suthorizing him to gearch the plaintiff's house, in the town-
ship of Louth, in the sawe district; it not appearing that
there was more than one person appointed to the office of
constable of Thorold, it was held that the direction by
description was good. (¢) '

iy} Ex parte Eagles, @ Hannay, 54, per Ritchie, C, J.

(z) Thid.

la) Falconbridye q. ¢ v. Tourangeau, Rob. Dig. 260.

{B) Friel v. Fergueon, 15 U. €. C. P. 684 ; see also dppleton v, Lepper, 20
U. G C P 138,

{¢) Jonea v. Hoss, 3U. C. Q. B. 328.
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A warrant under 32 & 33 Vie, t. 31, is not bad though
issued in form B, instead of form C. (d)

A warrant, though irregular, may be a justification to the
officer who executes it, because he is not to ecanvass the
legality of the process he executes, or set up his private
opinion against that of the justice (¢) .

A warrant can be backed by a magistrate of a foreign
county only “upon proof being made on oath or affirmation
of the bandwriting of the justice who issued the warrant,”
and an endersement without such proof is illegal. { /)

Wlere an information contained every material averment
necessary to give a magistrate jurisdictivn to make an order
. for sureties to the peace, but contained also matter which it
was contended so qualified the other averments as to render
them nugatory, it was held that this was a judicial question
for the magistrate to decide, and, therefore, that in issuing
his warrant for the appearance of the accused he was not
acting without jurisdiction, even though a superior court
might quash his order to find sureties. (g}

The prisoner being before the justice, he must proceed in
the manner pointed out by the statute above mentioned ;
witnesses must be examined whose evidence should be taken
in writing ; (4) for if no witnesses are examined, the commit-
ment will be illegal.

The plaintiff was arrested upon a warrant issued by the
defendant, a magistrate, and brought before him. Defendant
examined the plaintiff, but took no evidence, said he could
not bail, and committed the plaintiff to gaol on & warrant
reciting that he was charged before him, on the oath of W.
H., with stealing. The plaintiff did not ask to have any
hearing or investigation, or produce, or offer to procure, any
evidence on his behalf, or 1o give bail to the charge ; but it

{d) Feg. v. Perkins, Stev. Dig. 810,

{e} Ovens v. Taglor, 19 U. ¢ C. P. 38, per Hagarty, C. J.; Painfer v.
Liverpool Glas Co., 3 A. & K. 433.

(fY Reid v. Maybee, 31 U. C, C. P, 384.

{f7) Sprung v. dnderson, 23 U. C. C. P, 152,

(A Leg. v, Flannigan, 32 U. C. Q. B. 593.

e
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was held that the commitment, without appearance of the
prosecutor or examination of any witnesses, or of the plain-
tiff, according to the statute, or any legal confession, was an
act wholly without, or in excess of, the jurisdiction of the
magistrate, and illegal. (3}

Where a justice commences the examination of a party on
a criminal charge, and after hearing a portion of the evidence
refuses to proceed further, the prosecutor may, nevertheless,
prefer an indictment against the prisoner before a grand
Jury. (5) -

~ The justice may remand the prisoner from time to time

for such period as may be reasonable, not exceeding eight

‘clear days at any one time; and the remand must be in
writing if for more than three clear days. (%)

The evidence taken, the justice, if not a case for sumImary
~conviction, should either discharge the prisoner or commit
him for trial at the next court of competent criminal juris-
diction. But a discharge of a prisoner by one Justice does
1ot operate as a bar to the same person being again brought
up before another justice, and committed upon the same
charge, upon the same or different evidence. (7)

If the proceeding be by virtue of the summary powers
of the justice, a conviction should be drawn up, and great

care should be taken in its preparation.

The 32 & 33 Vie, ¢. 31, s. 50, enacts that “in all eases of
convietion where no particular form of conviction is given
by the Act or law creating the offence, or regulating the
prosecution of the same, and in all cases of conviction upon
Acts or laws hitherto passed, whether any particular form
of conviction has been thereon given or not, the justice or
Justices who conviet, may draw up his or their convietion
on parchment or on paper, in such one of the forms of con~
vietion (I, 1, 2, 3,) as may be applicable to the case, or to

(i) Connore v, Darling, 23 U, C. . B, 541.
(§) Beg. v, Duvaney, 1 Haunay, 571.
(i] 32 & 33 Vic,, c. 30, ss. 41 and 42,

{f) Reg. v. Morton, 19 U. C. C. P. 26, per Guynne, J.
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the like effect.” So that it would be advisable hereafter to
draw up all convietions in conformity with this Act. If the
forms there given be not followed, the conviction to be good
must either eonform to those given in the particular statute
under which proeeedings are had, {m) or else be sufficient
secording to the general rules of law applicable in their
construction. (n)

Bnt the meve omission of immaterial words in a statutory
form, such as “to be paid and applied according to law ¥ in
the clause imposing a fine, (o) or words added which do not
materially alter the meaning of the form, such as inserting
the name of the informer when not required, (p) will not
render the conviction bad. {g)

Where the convietion does not follow any statutory form,
it must be legal according to the principles of the common
law ; and in the first place should state that the party pro-
secuted had been summoned, and that he appeared, and that
the evidence was taken in his presence. (¢}

The name of the informant or complainant must also, in
some form or other, appear on the face of the conviction ()
‘The place for which the justice acts must be show, aud it
must be allegzed that the offence was committed within the
limite of his jurisdiction, or facts must be stated which give
jurisdiction beyond those limits. () But to state the towu-
ship without alleging the county is sufficient, as the division
of counties into townships is made by statute, of which
the courts take judicial notice. {2}

The offence of which the defendant is convicted niust be

{m) Reg. v. Shaw, 23 U. . Q. B. 618 ; Reid v. MeWhinnie, 27 U.C.Q. 8.
289 ; Reg. v. Hyde, 16 Jur. 337 ; fie A.ilwon. 10 Ex, 561 ; ex parte Goliding,
¥ Pugsley & B. 47.

{n) Moore v. Jarvon, 9 U, C. Q. B. 233,

{0) Rerp. v. Perkins, Stev, Dig. 810,

(p) EBr parte Eagles, 2 Hannay, 53 Reg. v. Johnson, 8 Q. B. 102,

(g} Moore v, Jarron, 9 U. C. Q. B. 233,

{r} Rr Hennessy, 8 U, C L. J. 299.

{#} ey v. Shaw, 23 U.C.Q.B. 6i8, per Draper, C. I, ; Rex v, Edwards,
1 Ea. 278,

{£) Reg. v. Shaw, 23 U. C. Q. B. 616.
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stated with certainty, 0 as to be pleadable in the event of &
second prosecution. (2}  Aud a conviction “for wilfully "
damaging, spoiling, and taking, and carrying away six bushels
of apples of the smd Rowers, whereby the defendant 'com-
miitted ‘an injury to the said goods and chattels ” was held
not to contain a statement of an offence for which a eonvie-
tion could take place. (v) ' o

And where an information in a conviction charged the-
defendant with ‘measuring or surveying lumber intended for
- exportation, in violation of the Act of Assembly, 8 Vie,, ¢. 81,

arid -the evidence referred to three distingt aots, bt it did
1ot appear for which of them the defendant had been con-
victed, it was held that the conviction was bad for uncer-
tainty. (1) : '
* 8o where a conviction purporting to be made under Con:
Stats. Can,, c. 93, s. 28, charged that defendant, at a time
and place named, wiltfully and maliciously took and carried
away the window sashes out of a building owned by one C,,
against the form of the statute, etc., without alleging damage,
mjury or spoil to any property, real or personal, or finding
damage to auy amount; it was held that the eonviction
ghould clearly show whether the damage, injury or spoil
complained of, is done to real or personal property, stating
what property ; and in consequencs of 8. 29, where a private
Person ig prosecutor, should also show the amount which the
Justice has ascertained to be reasonable com pensation for such
damage, injury or spoil. (z)

The offence created by the statute is damaging property,
not taking and carrying it away. () )

A conviction in the alternative is bad, as, for instance,
adjudging the defendant to be imprisoned for twenty-five

%) Reg. v. Hoggard, 30 U, (, Q. B. 152.
(v) Eastman v. Reid, 8 U, C. Q. B. 611,
fw) Keg. v. Stevens, 3 Kerr, 356.
() Reg. v. Caswell, 20 U. . C, P. 275,
(y) 1bid.

AL
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days, or payment of £5 and costs. (2} So a conviction by
two justices, for taking lumber feloniously or unlawfully, M
bad, {«). For if the act be unlawful only, not. felonions i
shonld be shown how it is unlawful, and it should show: also
that the offence comes under our statute, which gives the
justices power to conviet. (B) The name of the owner should
also be stated, and not merely that the lumber is “ the pro-
perty of another.” (¢) .

The petitioner was convicied by a court martial, held at
the city of Montreal on the 26th, 27th, 28th and 29th days.of
Maych, 1867, aud on the 1st and 2nd days of April, 1867, on
the following charge : * for disgraceful conduet, in having a%
Montrea), Cansda East, some time between the 17th January
and 16th March, 1867, frandulently embezzled or misapplied
about five hundred cords of wood, government property in-
trusted to his charge as an assistant commissariat store-
keeper, and which, at the latter date, was found deficient,” and
thereupon, on the said conviction, the court forthwith sem-
tenced the petitioner,among other penalties, to. be imprisoned
with hard labor for six bundred and seventy-two days.
The court held that it did not appear there had been pre-
ferred against the petitioner any speeific charge, mor auy
convietion of him upon a speecific or positive eharge, but a
conviction in the alternative, one of the two being no offence
created by the 17th article of the Mutiny Act, without any
certainty as to either of the two charges in the disjunctive,
and that this was a matter of substanee, and therefore the
warrant of commitment was null and void, and the petitioner,
who had been committed to prison, was entitled to be set at
liberty. (d)

In describing the offence in convietions, it is not sufficient.
to state, as the offence, that which is only the legal result of
certain facts, but the facts themselves must be specified, so

{z) Rey v. Wortman, 4 Allen, 73. :
{e) Res. v. Craiy, 21 U. C. Q. B. §b62.
by Thid,

{c) Ee purte Holder, G Allen, 338.

(d} Ke Moore, 11 L. C, . 94
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that the court may judge whether they amount in law to the
offence. And the conviction must contain the Judgment on
which it is based, and a statement that the conviction results
from proof that the defendant has sold spirituong liguors
without ticense is not sufficient. {¢)

Thus & conviction by 2 magistrate stated that defendant.
-did, on, etc, at, eto, being a public highway, use blasphemous
langwage contrary to a certain by-law passed almest in the
words of the Oon. Stats. U. C,,c. 54, s 282, subs. 4, but, there
Wwas no statement of the particular language used ; it was held
bad, as the statement in the conviction was ouly the legal
resull of certain facts, and the facts themselves were not set
out. (f) The particular words used should have been stated.

As a general rule, where an Act in describing the offence
makes use of general terms, which embrace & variety of cir-
cumstances, it is vol enough to follow in a conviction the
worda of the statute; but it is necessary to state what par-
tienlar fact prohibited has been committed. Bub in framing
& convigtion, it is in general sufficient to follow the words of
the statute, where it gives a particular description of the
offence. Where a partioular Act creates the crime, it may
be enough to describe it in the words of the legislature, but
where the lesislature speaks in general terms, the conviction
must atate what act in particular wag dune by the party
offending, to enable him to meet the charge. {¢)

A conviction which charged that the prisoner did, “unlaw-
tully and maliciously, eut and wound one Mary Kelly, with
intent to do her grievous bodily harm,” though not sufficient
to charge a felony under s. 17 of 32 & 33 Vie, ¢. 20, is good
for a misdemeancr under s, 19, the statement of the intent
being rejected as surplusage. () And the police magistrate
has jurisdiction over both these offences, (¥

(¢} Duboird v. Roivin, 14 L. C. J. 203,

(£} Re Donnelly, 20 U. C. C. P. 165.

{9) Be Donnelly, 20 U, C. ©. P. 167, per Hagarty, C. J. ; and pee Rex v.
Sparling, 1 Str. 497 ; Reg. v, Scott, 4 B. & 8. 368 ; Heg. v. Nott, 4 Q. B. 768
a8 to particular applications of these principles, :

] .fbid Boucher, 4 Ont, App. 191.

() b,
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A conviction under R. 8. O, ¢. 142, s. 40, which omitted
to state that the party practised “for hire, gain or hope of
reward,” was quashed. (%)

A conviction under a by-law must show the by-law, (7} ard
also by what municipality it was passed, (k) that the court
may judge of its sufficiency ; and it is doubtful whether its
date niust not appear. (k&)

Tf the statute on which the by-law is based does not clearly
give authority to fine ot imprison, & conviction impesing a
penalty will be quashed. {f)

And where a conviction purported to be for an offence
against a by-law, but the by-law showed no such offence, it
was quashed, and would not be supported as warrauted by
the geueral law. {m)

Where it appears by the conviction that the defendant has
appeared and pleaded, and the merits have been tried, and
the defendant has not appealed against the conviction, it
cannot be vacated for any defect of form whatever. The
construction must then be such a fair and liberal one as is
agreeable to the justice of the case. (n)

It is no grouud for quashing a conviction that evidence has
been improperly received of a similar offence on another day
than that charged, it there is ample evidence without it to
sustain the conviction, aund the prosecution made no use of ik
against the prisoners. {0) :

And the court will not quash a conviction on the weight
or upon a conflict of evidence, bub there must be reasonuble
evidence to suppott it, such as would be sufficient to go to

the jury upon a trial. { p)

(¢1) Reg. v. Hersel, 44 7. C. Q. B. 51,

(7) Beg. v. Roas, Hob. & Jos. Dig. 1978,

(k) Reip. v. Osler, 320 C Q. B 3

{kk) Toid.

() Bx parte Brown, 18 L. €. 1. 194,

() Re Butes, 40 U. C. Q. B, 284 ; and see Reg. v. Washington, 45 U. C,

, B, 221,
Q(n) 32 & 33 Vie., ¢. 31, 8. 73; Beg. v Canwell, 33 U. C. Q. B. 310, per
Wilaon, J.

(o) Req. v. Maillowe, 3 Pugsley, 493,

{p) Beg. v. IHowarth, 33 U. C. Q. B, 537,
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In Quebec a conviction ageinst a bailiff for exacting more
than his legal fees was quashed, because no precise date of
the offence was given, (g)

A convietion on a charge of having disturbed the public
peace by insulting a person and by commitfing an assault
upon Lim, and by crying out and threatening to beat him,
was quashed, as it did not appear to be warrauted by any
law or gtatute in such case provided. () But the authority
of this may be doubted,

By the 32 & 33 Vic, ¢. 31, ¢. 25, every coniplaint shall be
for one matter of complaint only, and not for two or more
offences. Therefore, a convietion for that the defendant ¢ did
in or about the month of June, 1880, on varivus occasions
commit the offence charged in the information, and a fine
was inflitted “ for his said offence,” was held bad. {s)

A conviction for 2 penalty, to be paid “forthwith within
thirty days,” is good. (£)

Where, by a first statute, the penalty of two months’ im-
prisonment, “ with or without hard labor, ” was imposed, and
by a second statute the time was extended to six months,
without mentioning hard labor, it was held that the altera-
tion was equivalent to 2 new statute, and that a couviction
under the latter, imposing six nionths’ Imprisonment with
bard labor, was bad. (u)

The legal effect of reversing or annulling a conviction is to
render the sentence and imprisonment illegal, and not as for
& crite.  The rule has been laid down that when judgment,
pronounced upon a convietion, is falsified or reversed, all
former proceedings are absolutely set aside, and the party
stands as if he had never been at all accused ; restored in his
eredit, his capacity, his blood and his estates, with regard to
which last, though they be granted away by the Crown, yet

(9) Ex parte Nutt, 6 L. (. R. 488,

(r} B parre Rouwlean, 17 L. . J, 172,
{8) Bey. v. Clenran, 3 7. , P, K. 418,
(8) Beg. v. McGowan, 6 Allen, 64,
(v} B parte Wilfiams, 19 1. C. J. 120.
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the owner may enter upon the grantee with as little odéte-
mony 8s he might enter upon a disseizor. (v)

‘Where a conviction, which bad been affirmed on Appeal to
the sessions, was brought up by certiorari, contrary to the 32
& 33 Vic, c. 30, s. 71, as amended by the 33 Vie, ¢. 27, 8.2,
which enacts that in such case no eerfiorari shall issue; it
was held that although the convictin was clearly bad, the
court could not quash it, for the case was one in which the
justice had jurisdiction, and the court were not asked to do
anything to enforce the conviction, and no motion had béen
made to quash the certiorari. (w)

It would seemn that a conviction by a justice may be
quashed, unless it is sealed, (x)

A conviction will be quashed, if it appears that the defénd-
ant was not put on his defence or allowed to cross-examine
the witnesses, (%) or where the justice has no jurisdiction. (z)

So, if the summons state no place where the offence was
committed, although the place appear on the face of the éon-
viction ; (@) and a conviction for two offences incurring penal-
ties should specify for each offence the time, place, and
penalty. (b) '

Although a conviction is a defence to amother proceeding
for the same offence, yet a conviciion fraudulently ebtained
before a different magistrate, for the purpose of defeating the
prosecution, cannot avail for that end. (¢)

Justices have no power to award costs on conviction unless
sxpressly given them by statute, (d) and where they are so
ampowered, they must specify the amount. (e)

(1) Daviz v Stewsrt, 29 U. C. Q. B. 446, per Wilson, J.; 4 Bla. Corh. 393.

{w) Reg. v. Johnson, 30 U, C. Q. B. 423 ) )

() Haacke v. Adamson, 14 U, C. ¢ P. 201 ; see also Macdonald .
Stuchkey, 31 U. C. Q. B. 577 ; 32 & 33 Vic,, ¢, 31, a. 42,

() Bz parte Lindsay, Rob. Dig. 73.

() Reg. v. Taylor, 8 U. C. Q. B. 257.

(a) Bx parie Leonard, 6 L. C. K. 480.

{b) Bz purte Paige, 18 L. C. J, 119,

{c) Reg. v. foberts, 5 Allen, 531,

{c) Heg. v. Lennan, 44 U, C. Q. B. 456, )

(e} B parte Hartt, 3 Allen, 192 ; Dickson v. Orabbe, 2¢ 1. C. Q. B, 494;
Mogfuti v. Barnard, 24 U, C. Q. B. 498 ; and see 32 & 33 Vic., ¢. 31,'s, 6&.
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There is no such general power as to costs on a sonviction
under an Ontario Act ; and where not given by the statute
itself, the conviction cannot he amefded.{f) I'n New Brans-
wick, however, a convictiun for breach of a by-law of the ity
of Fredericton, defective in this respect, was amended by
deducting the amount of costs so improperly imposed, and
allowing the conviction to stand for the balance, {9)

Where there is a convietion against several, and the magis-
trate has power to award costs, he should apportioh them,
and not charge the full amount against each. (%)

A general power to grant costs on a conviction doés ndt
necessarily empower justices to impose the costs 6f commit-
ment and conveying the prisoner to gaol; and the forms of
conviction given in the statutes are applicable only whare
such authority exists. () But a defect of this natuie, it has
been held in New Brunswick, may be amended. )

The Summary Convictions Act, 32 & 38 Vie,, ¢ 31, em-
Powers justices to award costs either on disrmissal of the
¢omplaint or on conviction, which may be recovered in ‘the
Bame manner as are penalties under the Act, viz., by distress,
and in default of distress by imprisonment, with or withous
hard labor, for any time not exceeding one month, unless ,
the ‘costs be sooner paid, (£) and may also award the costs of
commitment and conveying the prisoner to gaol.

Before a prisoner can be imprisoned under this statute, a
distress must be issned and returned; (/) and the costs of
commitment, ete., must be specified in the warrant, ()

It is no objection to a warrant of distress that the costs'of
eenveying the defendants to gaol, in the event of Imprison-
went in default of distress, were specified in the convietion ;
or that the costs of such cunveying were mentioned in the

{f) Beg. v. Lennan, supra.

{g) Br partz Mowry, 3 Allen, 278,

(4) Parsons q. £. v. Crabbe, 31 U. C. C. P, 151.

(i} Reg. v. Harshman, Stev. Dig. §22,

{ {] Tbid. 821,

{%) Beca. 54 et sery,; ex garte Koz, 2 Pugaley & B, 337.
{Y} Beg. v. Blakeley, 6 U, C. P. R. 244

() Sec. 62.
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warrant, of distress, for it authorized a distress only for the
penalty and costs of conviction, (n)

A conviction is bad which orders imprisonment in default
of immediate payment of a sum of money, when the by-law
upon which it is based is in the alternative, impusing a fine
or lprisonment. A convietion is also bad which gives costs,
when the by-law upon which it is based gives no jurisdiction
a8 Lo costs. (o) '

A judgment for too little is as bad as a judgment for toe
much ; and a couvietion for one mouth instead of two months
is therefore bad. (p) '

A conviction inflicting one penaity for two offences is
bad. (g3 And where a statute prescribes a definite penalty
for au offence, the imposition of a penalty other than the
one preseribed is irregular and fatal. (v)

Where no other mode is provided, a prosecution for a
penalty may be in the name of the Queen, (s)

Where the defendant is summarily convicted at one time
of several offences, the justice has power, under 32 & 33 Vic.,
¢ 31, s. 63, to award that the imprisonment, under one or
more of the convietions, shall commenee at the expiration of
the sentence previously pronounced. (£)

Under the 7 & 8 Geo. IV, ¢. 28, the practice of the Judges
was, where more than one case of felony was established
against a man, and he was convicted of them at one and the
samne time, to make the sentence of imprisonment for the two
or three offences, as the case wight be, commence at the ex-
piration of the sentence first awarded. (u)

In respect to warrants commiiting prisonera on charges of
offences committed, it has been held not necessary to state

(1) Beid v, e Whinnie, 27 U. C. Q. B. 289,

{o) Br parte Marry, 14 L. C. J. 163.

{p) Ex parte Slack, 7 L. C. J. 6,

{g) Corignan v, Harbour Comrs. Montreal, 5 L. C. R, 479.
tr) Br parte Wilbon, 1 Pugsley & B. 274

{a) Reg. v. Armairong, 6 Allen, 81.

() Rey. v. Cutbush, L. R, 2 Q. B. 379,

{u} fhid. 382, per Uockburn, G J.
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on the face of them that the justice had information on oath
which could justify him in binding the defendant to keep the
peace. (v)

A warrant of commitment must state the place where the
offence was committed, otherwise it will be defective, (w) and
a _\ferba_.l warrant of commitment is bad. (z)

It is a general rule, that, where a man is committed for

any crime, either at common law, or created by Act of
Parliament, for which he is panishable by indictment, then
. he is to be committed until discharged by due course of law.
But where the committal is in pursuance of & special authority,
the terms of the commitment must be special, and must ex-
actly pursue that anthority. (¥)
. Itis not necessary that, in the warrant of commitment,
the offence should be described with the nicety and techni-
cal precision of an indictment; but the prisoner should be
charged with some legally defined and well-known offence,
for which he would be subjected to criminal proceedings,
either by indictment or otherwise, and that specific offence
“cannot be included under & general term, which compendi-
ously covers a great variety of criminal offences. (2)

As the term felony includes a number of crimes, ranging
beiween treason and larceny, it is not sufficient simply to
designate the offence by the name of the class of offences to
which the justice may find or judge it to belong.

A commitment, in the absence of any statutory pi‘evisions
preseribing its forms and econtents, should state the facts
charged to constitute the offence with sufficient particularity
to enable the court or judge, on habeas corpus, to determine
Iwha.t particular crime is charged against the prisoner; and if
it fail to do this, the prisoner cught to be discharged. (a)

" A warrant was held bad which charged that the defendant

{r) Dawson v. Fraser, 7 U. C. Q. B. 391..
- (wy Re Beebe, 31U, C, P, R. 270,
() Campbell v. Flewelling, 2 Pugsley, 403,
(2) Be Anderson, 11 U. C. C. P, b4,
{z} Reg. v. Youny, the St Alfmna Kuid, 3, per Badgley, 1.
{a) TBid. 3, per Badgley, J.
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did embszzle in the county of Grey, while the Thagistrate
was acting in and for the eounty of Oxford, and which &id
not show that the defendant had the embezzled property
with him in the county of Oxford according to 32 & 33 Vie,,
«e. 21, 5. 121, or that he was, or resided, or was suspected of
being or residing within the jurisdiction of such magistrate,
‘according to 32 & 33 Vic,, ¢. 30, s. 1, (3)

A commitment with hard labor, on a conviction Wwarrant-
ing only imprisonment without hard labor, is bad. (c)

Defects in stating an offence in a warrant of commitment
-are not fatal, for there is not the same necessity for adherence
‘1o technical terms as in an indictment; and upon the rettirn
t0 & habeas corpus, it is the evidence, which is the foundation
«of the warrant, the court looks at, when the evidenece is before
them on a cerfiorari, rather than the warrant itself ; and
‘when a legal cause for imprisonment appears on the evidenice,
the ends of justice are not allowed to be defeated by a want
of proper form in the warrant, but the court will rather see
that the error is cotrected and amend the warrant, (d)

Justices should not omit any part of a prescribed form of
-commitment, lest the part omitted be material, and render the
warrant void. (dd) _

When a justice follows the words used by the legislature,
the court will hold that he intended them in the same sense;
but if he uses other words, he ought to be more precise. (&)
It is, however, the duty of the court to take care that, in all
‘cases brought before them, justices shall have the full pro-
tection to which the law entitles them, (/)

A warrant of commitment under 31 Vie,, c. 16, signed by
-one qualified justice of the peace, and by an alderman who
has not taken the necessary oath, is invalid to uphold the

(D) McGregor v. Searlett, T U. . P, 1. 20,

(c) Reg. v. Yeomans, 6 U, C. P, R. 66. _

(d) Re dndsrson, 20U, C. Q. B. 162; Rex v. Marks, 3 East, 57 ; Ry, v,
Murray, 2 L. G, L. J. 87,

{ddd) Re Beebe, 37U, C. P. R, 373.

(e} Re Anderaon, 11 U. C. C. P. 63. )

(f) Croukhite v. Sommerville, 3 U. C. Q. B. 131, per Robinson, C. I,
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detention of a prisoner confined under it, though it might be
a justification to a person acting in virtue of it, if an action
were brought azainst him. (g)

The 32 & 33 Vic, ¢. 31, 5. 86, provides that, after a case
hag been heard and determined, one justice may issue all
warrants of distress or commitment thereon.

By s. 87, it shall net be necessary that the justice who acts
before or after the hearing be the justice, or one of the justices,
by whom the case is or was heard and determined. Tt is
therefore not necessary that a warrant of distress or commit-
ment should be signed by two justices, though two are
required to conviet ; nor is it necessary that the justice who
commits should also have heard and determined. (%)

The issning of a warrant of commitment, under 32 & 33
Vic, ¢ 31,5 75, is diseretionary and not compulsory upon &
justice of the peace. The court will, therefore, upon this
ground, as well as upon the ground that the person sought to
be committed has not been made a party to the application,
refuse a mandwmus to compel the issue of the warrant. (1)

The Con. Stats. U.C,, c. 126, s, 6, now embodied in R, S, 0.,
¢c. 73,5 6, was passed expressly for the protection of justices
.of the peace; and when it is desired to compel a justice to
issue a warrant of commitment against a person, proceedings
ghould not be taken by mandamus, but a rule should be
issued, under this clause, and the person to be affected should
be made a party to the rule. ()

Where the defendant, a justice of the peace, issued his
warrant, under Con. Stats. Can., ¢. 103, 8. 67, to commit the
plaintiff for thirty days, for non-payment of the costs of an
appeal to the Quarter Sessions, unless such sum and all costs
of the distress and commitinent, aud eonveying the party to
gaol, should be sooner paid, but omitted to state in the war-
rant the amount of the eosts of distress, commitment and

{9) Beg. v, Boyle, 4U. C. P. R. 266.

{h}) Re Crewe, 1 U, C. L. J. N, 8. 302,
{§) Be Delaney v. Macnab, 21 U. C. C. P. 563
() Be Delancy v. Macnab, 21 U, C. C. T. 583.



428 . THE CRIMINAL LAW OF CANADA.

conveyance to gaol; it was held, that it was the duty of the
justice to ascertain and state the amount of these costs; yet
the owission to do so, thongh it might have occasioned the
plaintifi’s discharge, did ot show either a want or excess of
Jurisdiction, The warraut, however, was irregular in omitting
these particulars, and theve was consequently an irregular ex-
ercise of jurisdiction. (%)

- Wlhere an Act, passed by the Provincial Legislature, was
subsequently disallowed by Her Majesty, but, while it was
in force, the plaintiff had been convicted under it by the
defendants, as justices of the peace, and directed to pay a fine,
to be levied according to the Act, and, the fine not having
been paid, a warrant was properly issued by the defendants
for lis arrest and imprisonment, which, however, was uot
executed by the officer to whom it was directed until after
the disallowance of the Act was published in the Gazette,
and from its publication ouly the Act ceased : it was held,
that the defendants were justified in making the conviction
and issuing the warrant, and could not be held liable by
reason of the warrant being executed after the operation of
the Act had been determined. (J)

The warrant of commitinent should show before whom the
convietion was had. Tt lies on the party alleging the suffi-
ciency of the conviction to sustain the commitment, to
produce the conviction, (m) _

Where o prisoner is in custody of a gaoler, under several
warrants, the magistrate cannot withdraw them, or any of
them, from the gaoler’s hands, because they ate for his pro-
tection ; but the gaoler ought to know which is the operative
warrant, otherwise he may not kuow whether he is 1o dis-
charge the prisoner from custody at the end of the time
specified in one or in the other. (n)

(&) Dickson v, Crabd, 24 T, C, Q. B, 404,

{1) Clapp v. Lawrason, 6 U. C. Q. B, 0. 8, 319; see 31 Vic,, c. 1, a. T,
thirty-fifthly, sixthly and seventhly.

{m} He Crow, 10 C. L.J. N, 8, 302; 1 L. C. G 180

{n) fle McKinnon, 2 5. C. 1. F. N. 8. 329.
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" A warrant ought to set forth the day and year wherein it
was made, and it is safe, but perhaps not necessary, in the
body of the warrant, to show the place where it is made, yet
it seems necessary to set forth the couuty in the margin, at
least, if it be not set forth in the body.

In strictness, it is not indispensable that the authority of
the magistrate should be showu on tha face of the warrant,
for the omission may be shown by averment and parol
evidenge, A commitment must be in writing, under the
hand and seal of the person by whom it is made, expressing
his office or aythority, and the time and place at which it is
made, and must be directed to the gaoler or keeper of the
-prison. (6)

A final eommitment, for want of sureties to keep the
peace, must be in writing. Where, however, a persou having
been brought up before a justice on a charge of threatened
essault, was ordered by the justice to find sureties to keep
the peace, and he offered bail, who were rejected as not being
‘householders, and, being thus prevented from immediately
obtaining bail, remained in custedy of a police consiuble
for three hours, during which time the justice frequeatly
visited him to ascertain if he had found bail, and at night he
was taken to the gaol, remaining there until the following
morning, when he was discharged on bail being procured ;
it was held that this was not a final commitment for want of
sureties, and that, consequently, it did not require a written
warraot, for the detention was no longer than might be rea-
sonably necessary for ascertaining whether the party could
find some one who would become his surety. (p) The time
allowed for this purpose wust always depend on the circuin-
astances of each case. (g)

A commitment in default of sureties to keep the peace
should show the date on which the words were alleged to

{0) Reg. v. Bemo, 4 U, C. P,
ir Lyndeﬂ v. Kiag, 6 0. C
lg) {iad,
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have been spoken, and contain a statement to the effect that
complainant is apprehensive of bodily fear. (r)

When articles of the peace have been exhibited in open
court against a person, the court will direct that he do stand
commiited until security to keep the peace be given. (s)

Where a prisoner is committed to b2 held until discharged
by due course of law, the warrant continues in force until the
prisoner is discharged or sent to the penitentiary. It is
sufficient, therefore, if at the eircuit the judge remands ver-
bally & prisoner into the custody of the proper officer in
court. (¢} Where, in the course of a civil action, the judge is
of opinion that forgery or perjury has been committed, he will,
as 4 matier of duty, order that the defendant be prosecuted
for these crimes. () The 41 Vic., c. 19, makes provision for
the discharge in certain cases of persons who have besn
confined for the period of two weeks in default of sureties for
the peace.

Sometimes, in cases of indictable offepces, an inquisition
is taken by a coroner, and the prisoner is committed for
trial on the verdiet of the coroner’s jury. The finding of a
eoroner's inquest is equivalent to the finding of a grand jury,
and a defendant may be prosecuted for murder or man-
slanghter upon an inquisition, which is the record of the
finding of a jury sworn to inquire into the death of the
deceased, super visum corporis, Such an inquisition amounts
to an indictment. () '

And where, on an indictment for manslaughter, the grand
jury had found “no bill,” it was held that the Crown had
the right to have the prisoner arraigned and tried on the
finding of the coroner’s jury. (w)

A coroner’s duty is judicial, and he can only take an

{r) Re Ross, 3. C. P. R, 301,

(8} Feg. v. Vendette, 8 L. (. J. 284,

{t} Reg. v. Mulhollund, 4 Pugsley & B. 476,

{u) Content v. Lamontagne, 17 L. C, ), 3i9.

(v} feg. v. Ingham, 5B. & 8. 257; 33 L. J. (Q. B.) 183; Arch. Or.
Pldg. 116.

{w) Rey. v. Fremblay, 18 L, C. J. 158.
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inquest super visum corperis ; and an inquest where the coro-
ner and jurors were not present at the same time was held
void (z)

Where a corener’s finding on an inquisition does not dis-
close with certainty any offence against the person who.
caused the death, vet is so worded as to leave the matter in
dounbt, as if' it found that one G. * did feloniously and mali-
clously kill and slay one M., against the peace, ete, in self-
defence of him, the said G.” the court will quash it on the
application of G. () But if no crime is disclosed, the court
will not quash the finding on the application of a person on
whose medical skill it reflects unfavorably () On such an
application the propriety of entitling the matter “the Queen
against ™ the applicant has heen doubted. ()

A finding of manslaughter which omits the words “feloni-
ously ” and “slay,” is bad, and will be quashed on a rule, (&)
And a coroner’s warrant reciting the inquisition, and stating
the offence to be that the prisoner “ did stand charged with
having inflicted blows on the body of the said” deceaged,
and not, showing the place where the blows, if any, were
inflicted, or where the offence, if any, was commitied, was
held defective. (c)

An inquest held by a coroner on a Sunday, being a judicial

- act, is invalid. (d) A coroner cannot take a second inquisi--
tien on the same body, the first inquisition being valid and
subsisting. (¢) '

A barrister eannot insist on being present at a coroner's
inquest, and upon examining and cross-examining the wit-
nesses. {f)

Iprisonment is imposed for different purposes. It may

(&} B parte Wilson, Stev, Dig. 335.
(), dieg. v. Golding, 39 U. C. % B. 250,
. G) Ry, v. Farley, 24 U. 0, Q. B. 384.

e} Aied,

AP Bx parte Brydges, 18 L. C. J, 141,

{e) fn re Carmichael, 10 U. C, L. J, 335, )

{d} Re Coaper, 6 U. C. L. J. N, 8. 317.

{e) Reg. v. White, 7 0. C.L.J.219; 3E. & E. 137 ; 27.L, J. (Q. B.) 257,
(f) Agrew v, Stewart, 21 U. C. Q. B. 396,
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be for prevention, as by a constable, to hinder a fray, or by
any person, to restrain a mlsdemeanor or prevent g felony, or
for security in criminal cases, before. investigation or trlal or
until sureties for the peace are given ; or in coercion, to ensure
the performance of some particular act, as in cases of actual
contempd, until the contempt be purged, and in cases, of
supposed .contempt, as for not making a return of legal pro-
cess, or fur not paying over moneys raised by such process,
by officers of the court, until return of payment is made, and
to enforee the payment of pecunlary fines, or punitive, as in
criminal sentences. (g}

Whers a party, undergoing an imprisonment on convmtmn
of felony, has been released on bail in conseguence of the
issue of a writ of error, and such writ of error is subseqtiéntly
quashed, be may be reimprisoned for the unexpired term of
his sentence on a warrant of a judge of the Court of Queen's
Bench, signed in chambers, and granted in eonsequence of
the court having ordered process to issue to apprehend such
party and bring hitn before the court, “or betore one of the
justices thereof, to Le dealt with according to law.” (%)

The period of & man’s imprisonment must be certain, and
not dependent on the will of the officer who is charged with the
imprisonment. Every judicial act is supposed to happen the
first instunt of the day it takes place. The imprisonment of
a person, therefore, is deemed tu commence at the beginning
of the duy on which he was adjudged to be imprisoned, and
he will be entitled to his discharge, not at the same hour of
the daiy lie was brought to prison, but on the first opening of
the prison ou the day after his imprisonteent expired. ()

An adjudication mentioned in the margin of the warrant
of enmmitment, where there are several warrants each for &
distinet period of imprisoument, that the term of imprison-
ment mentioned in the second and third warrants shail com-
mence at the expiration of the tine mentioned in the warrant

{7) Melnnes v. Damdson, 4 U, ., P, R. 189, per A. Wileon, J.
(?) Ex pate Spelman, 14 L. C. J. 281, :
(i) Reg.v. Scott, 2U, C. L. J. N. B. 324, per J. Wilson, J.
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immediately preceding, is valid. An adjudication so stated
in the margin properly forms a part of the warrant, and, even
if the portions in the margin of the second and third warrants
could not be read as parts of these warrants, the periods of
mprisonment would nevertheless be quite sufficient, the only
difference being that all the warrants would he running at
the same time, instead .of counting consecutively. (5)

It is not necessary, before a defendant convicted of assault
is imprisoned, that he shogld be served with a copy of the
winute of conviction. The 32 & 33 Vie, e. 31, which might
require this to be done before a warrant of commitment
conld issue, applies only to orders of Jjustices, not to convie-
tions. A party convicted of an offence is bound to take
notice of the terms of the conviction as his peril. (%)

A witness who, on the usunal application, has been ordered
to withdraw from the court room, is guilty of contempt if,
after his examination, he communicates facts disclosed in
evidence at the trisl to another witness not examined at the
time of the diselosure. (§). In this case the rule for attach-
ment was discharged, the defendant swearing, in answer, that
he did not enter the court room during the trial till called
88 & witness ; that he communicated the fact witlout any
intention of influencing tle evidence {o be given by the
witness, or of committing a contempt of court, and in utter
ignorance of there being any impropriety in so doing. The
affidavit further stated that the deponent was wholly uncon-
scious of the possibility of his conduct being considered
8 contempt.

If a witness absent himself a bench warrant may be
issued, which, if tested in open session and signed by the
clerk of the peace, is not invalid for want of a seal; (m: and
the witness may be committed for contempt. Butan attuch-

{(f)Re Crow, 1 U.C. L. J. N. 8. 302; 1L.C. G. I89: sea 32 & 33 Vie.,
< 3l &, 63,

(k) Reg. v. O’ Leary, 3 Puogsley, 264,

{3) Rey. v. McCorkill, 8 L. C. J, 283,

(m) Fraser v. Dickson, 5 U, C. Q. B, 231.

BB
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ment will not be granted against a witness for not obeying 8
subpeena unless there is a clear case of contempt ; but if his
ahsence is wilful, the court will not, in general, look to'the
materiality of his testimony. (n)

A subpeena to attend on the 10th September, and so from
day to day, was served on the 11th September, and the wit-
ness aitended for several days, and knew that the case was
nob tried ; he was held guilty of contempt in subsequently
absenting himselfs, Where a witness accepted the conduct
money, and went with the person who served him with the
subpeena, and remained at the court several days, an attach-
ment was granted against him for subsequently absenting
himself, though he and another person swore, in contradiction
to the party who served the subpcena, that the original was
not shown to him, and he also swore that he attended the court
as a juror, and left in consequence of ill health with the in-
tention of returning, his absence appearing to be wilful. {»)

Where a party is served with a subpeena to altend as 8
witness, and accepts a sum of money which is tendered to
him for his expenses without objecting to the amount, but
refuses to attend on account of his own business, he is liable
to an attachment for the non-attendance, even though the
sum tendered be less than he is entitled to receive. (p) Bus
if he had objected to the sum when tendered, it would have
been an answer to the application. (g)

Tt is not necessary to show that the witness was called on
his subpeena, if it is shown by other satisfactory evidence
that hie did not attend. (v}

An atterapt by a third persen to prevent a suitor {rom
layivg his case befors the ecourt, by threats of bringing him
into disgrace and disrepute, is a contempt of court, and sub-
jects the offender to a heavy fine, {s)

{n) Meloney v. Morrison, 1 Allen, 240,

(o} Solhnsun v. Williston, 2 Alleu, 171,

{ py Uithert v. Campbell, 1 Hannay, 258,

{g) fhnl. '

v} Meloney v. Horrison, 1 Allen, 240,

i) de Mulock, }3 W. R. 278, 1 L. C. G 2.
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A frivolous opposition, made to retard a Jjudicial gale, is a.
contempt of court. (¢)

An advocate who publishes in a public newspaper letters.
containing libellous, insulting and contemptuous statements,
and language concerning one of the justices of the court, in
reference to the conduct of said Justice while acting in his
judicial capacity, on an applieation made to him in cham.
,Eera for a writ of habeas corpus, is guilty of contempt. (x)

In this case it was held in the Privy Council, reversing
the judgment of the Court of Queen’s Bench for Quebee
{Crown side), that a Judge of the Court of Queen’s Bench, in
Quebec, whilst sitting alone, in the exercise of the crimina}
jurisdietion eonferred upon him by Con. Stats. L. C, ¢. 7%, -
8. 72, has no power to pronounce such advocate in contempt
for conduet of the above description, or to impose a fine ; and
that the proceedings for such contempt could only be legally
and properly taken in the full Court of Queen’s Bench. (v)

An order was made for the delivery of infant children by
the father to the mother. On an application to commit the
father for u contempt in not obeying this order, it appeared
that, in his absence from home, the children had been ra-
moved from his house and taken to the United States by his
son, aged fifteen. They denied collusion, the son saying that
he acted without his father’s knowledge or consent, but the
father took no steps to bring the children back, and did not
offer to do so if time were given him. To a demand made
for the children, the father replied that they were not in his
custody ; but it was held that he was not excused from obey-
ing the order, and was in contempt. (w)

Affidavits disingenuously drawn up, with a view of pro-
senting inferences, and giving color to the transactions to
which they refer inconsistent with the whole truth, even

{t) Thomas v, Pepin, 5 L. C, J. 76.

{w} feg. v. Bemsay, 11 L. C. J. 162; 8, C. L. B. 3 P, C. App, 427,
{v) 1bid.

(@) Beg. v. Ailen, 5U. C. P. R. 453
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though true as far as they go, should be read with suspicion
and earry but little weight. (x)
A contempt of court being a criminal offence, no person
_gan be punished for such unless the specific offence charged
against him be distinctly stated, and an opportunity given
him of answering. (%)

To conterapts of eourt committed by an individual in his
personal character only, there has been attached by law, and
by long practice, a definite kind of punishtent by fine and
imprisonment. (z)
~ An order suspending an atiorney, and barrister of the
Supreme Court of Nova Scotia, from practiging in that court,
for baving addressed a letter to the Chief Justice reflecting on
the judges and the administration of justice generally in the
court, was discharged by the judicial committee of the Privy
Council, as it substituted a penalty and mode of punishment
which was not the appropriate and fitting punishment for the
offence. The letter, though a c_onte_'mpf; of court and punish-
able by fine and imprisonménﬁ, having been written by a
practitioner, in his individual and private capacity as a suitor,
in' respect of a supposed grievance as a suitor, of an injury
done to him as such suitor, and having no connection what-
ever with his professional character, or anything done by him

; profeé‘sionally either as an attorney or barrister, it was nol
" competent for the Suprems Court to go further than award

to the offeunce the customary punishment for contempt of
court, or to inflict a professional punishment of indefinite
guspension for an act not done professionally, and which, per
8¢, did not render the party committing it unfit to remain a
practitioner of the court. (@)

The power to punish for contempt is inherent in all courts,
and is a necessary condition of their existience. In Cabada,
this power is not confined to contempt in the face of the

@) Reg. v, Allen, 5. C. P. R. 43,

{y) Re Pollard, L. R. 2 P, O. App. 106.

(z) Re Wallace, L. R. 1 P, {I. App. 295, per Lord Westbury.
{o} Thid. 283; 1 Oldright, 654.
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court, or to pending cases, or to resistance to process; bus it
extends to the punishment of all contemptuous publications,
calumniating or misrepresenting its judicial opinions as a
court, or the opinion or order of any judge of the court, pro-
nounced or made either in term or in vacation, whether in
chambers, or at his own residence, or in any other place,
where, within the jurisdiction of the court, he may be called
upon to performn any judicial duty, and to all publications
tending to cast ridicule or odinm upon the court or any of
its judyes, in reference to their jndicial acts, or to impair the
respect and confidence of the public in the purity and integ--
rity of the tribunal or any of its members, » '

An attachment against a sheriff for not obeying a rale #o
bring in the body, cannot be granted in vacation by a single
Judge at chambers, (¢) _

Where an attorney of this court, practising in an inferior
court, has charged, and the judge has aliowed, costs clearly
not sauctioned by law, this court will punish by fine and
attachment. (o)

A rule for attachment for a contempt of court, committed
during term, can be moved for on the last day of such term,
and it is no objection that it is made returnable next term.
The rule will be dischurged if headed “Jn e ete., when
there was no such matter depending in court. (2)

Any court of record has power to fine and imprison for
contempts committed in the face of the court. () It seems
the commitment may be made sedente curia, by oral command
without any warrant made at the time., This proceeds on
the ground that there is, in contemplation of law, & record
of such commitment, which may be drawa up when neces-

sary. (g)

{8} Reg. v. Rameay, 11 L, C, J. 158,

ie) Rex v. Sheriff of Ns'aga'm, Draper, 343.

(d) Rex v. Whitehead, Taylor, 476.

(¢) Be Ross, 2 Russell & Chesley, 508.

(F} drmatrong v. MoCaffrey, 1 Haunay, 517,

{g) Ovens v. Taylor, 19 U, C. C. P. 53, per Hagarty, J.
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A Provincial Legislature has not the power to order the
arrest of any one for contempt. (2)

The proceedings on a rule for contempt do not constitute
a criminal case, 30 as to allow a writ of error with respect to
such rule. (£)

Justices of the peace, acting judicially in a proceeding in
which they have power to fine and imprison, are judges of
record, and have power to commit to prison orally, without
warrant, for contempt, committed in the face of the court. (f)

Thus, if the justice be called a “rascal, and a dirty mean
dog,” & * damned lousy scoundrel,” a * confounded dog,” ete.,
. the justice has a right to imprison as often as the offence
ig committed. But the commitment must be for a specified
period. (%)

And where a prisoner was convicted three several times
on the same day for using opprobrious epithets to & justice,
while in the execution of his office, and detained in prison
under three several warrants, all dated the same day, the
periods of hoprisonment in the two last commencing from
the expiration of the one preceding it, but the first to be
computed “ from the time of his arrival and delivery (by the
£ailiff) into your (the gaoler’s) custody thenceforward,” it was
held that although the justice had a right to conviet and
gentence for continuing periods, and to make the period of
fmprisonment on the second and third adjudieations begin at
the termination of the first imprisonment, yet, as the first
period of imprisonment was depeading on the will of the
officer who was to convey to gaol, it was therefore uncertain,
and the other periods of imprisonment depending on the
same contingency were likewise uncertain, and the prisoner
was entitled o his discharge. () '

A justice of the peace, while sitting in discharge of his

i) Ramsay v. Reg,, 11 L. U, 1. 158, )
§) Armstrong v. McCaffrey, 1 Hannay, 517 ; Jones v, Glassford, Rob. &
Xee. Dig. 1974,
Yy) Jones v, (lassford, supra ; Dawson v. Fraser, 7 1. C. Q. B. 301,
{i) Ibid.

;h) B parte Cote, 6 Revue Leg. 582,
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duty, has power, without any formal proceeding, to. order at
once into custody, and cause the removal of any party who,
by his indecent behavior or insuiting langusge, is obstruct-
ing the administration of justice, or may commit him until
he finds sureties to keep the peace. But he has no power,
either at the time of the wmisconduct, much less on the next
day, to make out a warrant to a constable, and to commit the

® offending party to gaol for any certain time, by way of punish-
ment, without adjudging him formally, after a sammons to
appear for hearing to such punishment on account of his
conterapt, and a hearing of his defenge, and making a minute
of such sentence. (m)

It has been doubted whether a justice of the peace, execut-
ing his duty in his own house, and vot presiding in any court,
csn legally punish for a coutempt committed there. ()

A commitment by a justice for a contempt, if there be no
recorded convietion, should show that the party was convicted
of the contempt. And stating that he is charged with it is
imsufficient ; at any rate, the evidence should in some way
show the fact of convietion, and the manner of it. (s)

A warrant to & constable to commit for ¢ ntempt, contain-
ing a direction to detain the party till he shall pay the costa
of his apprehension and conveyance to gaol, is defective,
For the statute 3 James L, c. 10, only authorizes such ex-

- penses to be levied of the offender’s goods; and if he counld
be imprisoned till he paid them, it would be necessary that
the amount of such expenses should be stated, or the gaoler
would not know when he might discharge him.

Where a power resides in any court or judge to commit for
contempt, it is the peculiar privilege of such court or judge
%o determine upon the facts, and it does not properly belong to
any higher tribunal to examine into the truth of the case. (p)
Therefore the conrt, in adjudieating on a case of contempt,

{m) Re Clarke, 7U. C. Q. B. 223.
(n} MeHenzie v. Newburn, 6 U. C. Q. B. 0. 8. 485.

fo) Ibid,
{p) Re Clarks, 7 U. C. Q. B. 223.
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will not enter into the truth of the alleged facts constituting
the econtempt.

The Distriet Magistrate’s Court in the Provinee of Quebec
is not a court of record. (g)

The 32& 33 Vie, c. 31, 5. 65 ¢f seg., as amended by the
33 Vie, c. 27, 40 Vie, c. 27, and 42 Vic, c. 44, provides for
appeals in cases of summary conviction.

The Con. Btats. U. C., e. 114, giving an appeal to the
sessions, on conviction of & person in any matter cognizable
by a justice of the peace, not being a crime, was repealed
by the 38 Vic, ¢. 4,s.12, and by the statute R. 8. O.,¢. 74,
appeals in matters within the jurisdiction of the Ontario Legis-
lature are made to conform to the proceedings provided by the
32 & 33 Vic, e. 31, before mentioned.

The right of appeal under these statutes is given only to
the defendant on conviction, not to the complainant on ac-
guittal, (»)

An appeal is subject to the following conditions: If the
conviction or order be made more than twelve days before
the sittings of the court to which the appeal is given, such
appeal shall be made to the then next sittings of such court ;
but if the conviction or order be made within twelve days
- of the sittings of such court, then to the second sittings next
after such convietion or order. The person aggrieved shall
give to the prosecutor or complainant, or to the convicting
Jjustice, or ene of the counvicting justices for him, a notice in
writing of such appeal, within four days after such conviction
or order, and the person appealing shall either remain in
cugtody or give security, or in certain cases deposit money as
security. '

A notice of appeal for the next ensuing sittings, when the
sittings are within twelve days of the coaviction, is inoper-
ative, and proper notice may afterwards be given, but of course
within the four days; and this though on the first notice the

{g) Provost v. Meuason, 5 Revue Leg, B5T,
{r) Be Murphy, 8 U. C. P. R. 420.
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defendant have obtained an order for costs from the session,
under sec. 69 of the principal Act. (s)

The notice 1eed not be signed by the appellant. (¢)

The words within four days after conviction, exclude the
day of conviction. (u)

An appeal lies to the sessions from a summary convietion,
under the Inland Revenue Act, 81 Vie, c. 8, 8. 130, for pos-
*sessing distilling apparatus without having made a return
thereof, such an offence being a crime. (»)

So an appeal lies from a convietion for penalties under the
Domiuion Fisheries Act, 1868, c. 60, (w)

Under “ the Indian Act, 1876, 39 Vic, c. 13, s. 84 (D)),
an appeal must be brought before the appellate judge within
thirty days from the conviction. Giving notice of appeal to
the next session, and entering a recognizance within that time,
. is not sufficient. (x)

The person appealing from a summary conviction by a
justice, must show a cowpliance with all the conditions
imposed upon bim by the statute under which he appeals.
He must not only give notice within the proper time, but he
must also either remain in custody or enter into the proper
recognizance. (y) Where, in the recognizance, the appellant,
iustead of being bound to appear and try the appeal, ete., as
required by the Act, was bound to appear at the sessions to
answer any charge that might be made against him, the
appeal was dismissed. An application to take the appellant’s
recognizance in court was refused, on the ground that, although
the recognizance need not be entered into within four days,
it must be entered into and filed before the sittings of the
Court of Quarter Sessions, to which the appeal is made. (2)

It was held, under the former statutes, that the form of

(s} Reg. v. Camoell, 33 U. C. Q. B, 303

(8) Reg. v. Nicol, 40 U, C, Q. B. 76.

{%) Scott v. Dickeon, 1 U, C. P. R, 366.

() Re Lucaa and MeGlashan, 23 U, C. Q. B. 81,

(w) Reg. v. Todd, | Russell & Chesley, 62.

{x) Be Hunter, 7 U, C. P. R. 86.

(y) Kent v. Olds, 7 U, C. L. J. 21 ; Re Meyer, 23 U.C. Q. B. 411
{¢] Eent v. Qids, supra. ' R



443 THE ORIMINAL LAW OF CANADA,

recognizance to try an appeal, given in the schedule to. the
Con, Stats. Can., ¢. 103, p. 1130, was sufficient, though the
condition differed in form from that provided for by e. 99,
s. 117, {(a)

Before an appeal can be entertained, it is clearly inenm.
bent on the appellant to show his right to appeal, by proving
compliance with the 33 Vie, ¢. 27, s. 1, subs. 3, by having
remained in custody, or entered into a recognizance. Thisisa
substantial, not a mere technical, objection to the appesl, and
is not waived by the respondent asking for a postponement,
after the appellant has proved his notice of appeal on the
first day of the court. (b)

But when exception has been taken to the jurisdiction of
the court, and the party objecting has afterwards proceeded to
trial on the merits, he should be held to have waived proof
of the preliminary conditions to give jurisdiction, where it
appears that they have in fact been complied with. (¢)

The production of the recogmizance by the clerk of the
court, and proof of service of the notice of appeal, are suffi-
cient 1o found the jurisdiction of the court. (d)

The enrolment of the recognizaunce is unnecessary, and
the filing the recognizance by the appellant, instead of its
being transmitted to the clerk of the peace by the justice
who took it, is not fatal. So the condition reading to appeal
“to the General Quarter or General Sessions,” and not “ o
the Court of (Reneral Sessions of the Peace,” does not render
1t invalid. (¢)

A notice of appeal following the form given in the Con,
Stats. Can, ¢. 103, p. 1130, and stating " that the formal con-
viction drawn up and returned to the sessions is not sufficient
to support the conviction, etc.,” was held sufficiently particular
to allow all objections being raised, which were apparent on
the face of the conviction or order. (f)

(x} Re Wilaon, 23 TU. C. Q. B. 301,

(b} Re Meyers, 23 U. C. Q. B. G1L

{c} Reg. v. Essery, Bob. & Joa. Dig. p. 3485,
{d) Foul,

{e) Ihid,

{f) Helps and Eno, 3 U. C. L. J. 302
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After notice of appeal has been given, and the time for
hearing the appeal arrived, no amendment can be made to
the eonviction. (g) _

The appeal should not be drawn up until the four days
have elapsed. (&) _

1t appears to be the established practice for the sessions
to hear appeals on the first day, but there is no law compel-
ling them to do so. (2)

One D. M. having been on the 27th of August, 1862, con-
victed before justices of the peace, “ for allowing eard-playing
at his inn, and other disorderly conduct during this year,”
was fined $20 and costs. On judgment being pronounced, he
remarked that he would pay the fine, ste., but he would * see
further about it.” On the 30th of August notice of appeal
was given to the prosscutor and to one of the convieting
justices, and on the 11th of September the appeal came on at
the Quarter Sessions, when that court decided that the right
to appeal was waived and lost by reason of the plaintiff having
paid the fine and costs. The court above, however, under
these facts held that there was no waiver of the right to ap-
peal; that the statement of the defendant was capable of

meaning that he meant to use any remedy that was by law
open to him, whether by appeal or otherwise, and as the Act
regpecting appeals does not require notice of appeal to the
convicting justice, nor provide for 2 stay of the levy, it might
be reasonably inferred that he paid the fine and costs to pre-
venb the disbress and sale which might have taken place,
although he had at the moment of conviction given the most
formal notice of appeal. {;)

The court should rather lean to the hearing of appeals than
to dismissing them on technical grounds. (k)

"An appeal from a conviction for selling liquor without

(¢) Reg. v. Smith, 35 U. C. B. 8618.

tg] Reg, v, Heasell. 44U, C. Q. B, 51.

{§} Re Meyers, 23 U. C. Q. B, 614, per Draper, C J.

{5} Be Justices of York, 13 U. C, C. P. 159, )
(i) Tbid, 162, per Draper, C.J.; Rex: v. Justices of Norfolk, 5 B. & A. D92,
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license, contrary to the R. 8. O, ¢, 181, must be tried by the
judge of the county court in chambers, without a jary. ()
And the judge may quash the conviction without heariag it
de nowo, if bad on its face. (m)

It would appear that, under the present statutes, which it
has been decided are within the competence of the Dominion
Parliament; to enact, (n) it is discretionary with the court to
graut or refuse a jury at the request of either appeliant or
respondent ; for the 36 Vie, c. 58, s. 2, has been held to be
explanatory of sec. 66 of the 32 & 33 Vic,, ¢. 31, in all cascs. (o)
But, if a jury be not so demanded, it seems it is imperative
on the gourt to try the appeal, and they shall be the absolute
Judges, as well of the fact as of the law, in respect to the
conviction or decision appealed from. (p)

The Court of Quurter Sessions, by the 33 Vie, e 27,s. 1,
subs. 3, and R. 8, O, c. 74, s. 4, has power, if necessary, from
time to time, by order endorsed on the convietion or order, to
adjourn the hearing of the appeal from one sittings to another
or others of the said conrt. An adjournment of the sessions
is a continuance of the same sessions or sittings. €)]

An appeal, dismissed for want of prosecution, may, at the
instance of the appellant, and on his satisfactorily accounting
for his non-appearance, be reinstated. ()

The 32 & 33 Vie, c. 31, 5. 66, provided that no witnesses
should be examined who were not examined before the jus-
tice on the heating of the ease, and this whether the appeal
was tried by the courtor a jury. But now the 43 Vic, ¢, 44,
8. 10, and the R. 8, 0,, c. 74, s. 4, provide that either of the
parties to the appeal may call witnesses and adduce evidence,
in addition to the witnesses called and evidence adduced at

the original hearing. (s)

{{} Bee aac. 71 ; Re Brown, 8 C. I.. J. N, 8, 8L

{m} fose v. Burke, 1 Ruse, & Geld. 94,

{n) Reg. v. Bradshaw, 38 U. C. Q. H. 564.

{0} Beg. v. Waahington, 46 U, C. Q. B. 221,

(p) See 32 & 33 Vie,, c. 31, & 66; see also 33 Vic., ¢. 27, 5. 1, subs. 3.

(2) Reg. v. Guardions of Cam. Union, 7 U.C. L, J. 381 ; Rawnsisy v
Hutchineon, L, R, 6 Q. B. 305. :
" (r) Re Smith, 10U. C. L. J. 20,

{8) Reg. v. Washington, 46 U, C. Q. B. 22],
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Where a rule #isi, for a mandamus to the sessions, com-
manding them to hear an appeal, called upot the Court of
Quarter Sessions in and for the United Counties, ebc., instead
of the justices of the peace for the United Counties, and the
rule had been enlarged in the prior term; on objection to
the rule on the above ground, it was replied that the en-
largement waived the objection, and this seems to have been
acquiesced in by counsel and by the court. (¢) In fact, it
‘seoms that in all cases formal and technical objections are
waived by an enlargement. (u)

The appellant having been convicted of an assault under
the Con, Stats. Can., ¢. 91, 5. 37, appealed to the Quarter
Sessions. Un the first day of the court, after he had proved
his notice of appeal, at the respondent’s request the case was
Postponed until the following day, and the respondent then
objected to the jurisdiction, as it was not shown that the
appellant had either remained in custody or entered into a
recognizance, as required by Con. Stats. Can, c. 99,s 117.
The court beld that this objection was not waived by the
application to postpone. (v)

' Causes appealed to the sessions cannot afterwards be
: appealed to a superior court; nor can the latter court enter
tain such a case even to the extent of comsidering a point
“reserved by the sessions by consent. (w) And the right of
appesl does not exist, even where the appeal to the sessions
‘has gone off on a preliminary objection. ()

For the purpose of preventing frivolous appeals, the 32 &
"33 Vic,, e 31, s. 69, enables the Court of Sessions, on proof
of the giving of notice of appeal, though such appeal was not
afterwards prosecuted or entered, if it has not been abandoned
according to law, to order the payment of reasonable costs, by
the party giving the notice.

{€} fe Justices of York, 13 U. C.-C. P. 159,

{u) B-g. v. Alien, 5 U. C. P. R. 453-8.

(v} Re Meyers, 23 U, C. Q. B. 611,

{w) Cockran v. Lincoln, 3 Russ, & Ches. 480; Rose v. Burke, 1 Russ. &
Geld. 94 ; Coolan v. McLean, 3 Russ. & Ches. 479 : 32 & 33 Vic, , C, 31,
71,

() Reg. v." Forman, & U, C. P. R. 67.
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There was nothing in the Con. Stats. U. C,, ¢. 114, to
authorize an order that s defendant, who had appealed and
been acquitted by a jury upon his trial, should pay the costs
of the appeal and trial, or any portion of them.

‘Where the Couart of Quarter Sessions ordered a party to
pay certain costs of an appeal, and they net being paid, an
indictment was preferred for non-payment thereof, aud on
this indictment the detendant was found guilty ; it was held
that the indictment could not be supported, either at common
law or under the statute. (y)

- The court will not give costs, on adjourning an appeal, un-
less the objection is made at the time of the adjournment. (s)

Under the English Act, 20 & 21 Vie,, c. 43, the court will
not entertain an application for costs of an appeal against a
decision of a justice, in the term after that i which the judg-
ment is pronounced. (a)

It seems donbtful whether, under the 32 & 33 Vie, ¢. 31,
8. 74, an order of sessivns, simply ordering costs of an appeal
to be paid, without directing them to be paid to the clerk of
the peace, as required by the Act, is regular, (&)

The sessions have, it seems, no power to order a person
acquitted on appeal to pay any part of the costs of such
appesl, (¢)

Where & rule for amendment is opposed, the costs must be
paid by the successful party. (d)

Where one of the justices, before whom a person was cen-
victed for breach of the license laws, stated that all the
papers necessary to perfecting the appeal were filed, except
the bond telling the party it was all right, the court allowed
the appeal, though no affidavit had been filed. (¢)

{y} Reg. v. Orr, 12U. C. Q. B. 57.

{z) Re McCumber, 36 U, C. Q. B. 516.

(a) Budenberg and Roberts, L, R. 2C. P, 202
{b) Re Deluncy v. Mamnab, 21 U, C. C. P, 563.
{r) Reg. v, Gre, 12 U, €, Q. B. 57.

{ef} Mc,K ay v. HcKay, 2 Thomson, 75.

(e} Ibid
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In Nova Scotia, under the Rev. Stat., ¢. 95, an appeal under
the River Fisheries Act must be made to the sessions. (/)

The 32 & 33 Vic, c. 30, s. 41, empowers the justice before
whom the prisoner is charged with an indictable offence to
remand, from time to time, for such period as may be reason-
able, not exceeding eight clear days at any one time. Sec. 42
authorizes a verbal remand where the time does not exeeed

. three clear days. .

Where the remand is in open court fo the proper officer
there present, no written order or commitment is necessary. (¢)

A remand for an unreasonable time would be void. (&) It
seems doubtful whether a judge, sitting in chambers, has

' power, on an application of a prisoner for his discharge on a
bad warrant, to remand him, (%) and in aid of the prosecution
to order & certiorari to bring up the depositions; or whether
the court or judge has power, upon reading such depositions,
to amend a bad warrant of a coroner or issue & new une, for
the purpose of detaining a prisoner in eustody. ()

On discharging a jury charged with a prisoner, becanse
they are unable to agree, the court has power, and it is the
duty of the judge, to remand the prisoner to gaol until
delivered in due course of law, or to the next sessions of the
eourl, fixing or not fixing the day, as the case may be. (%)

Wkhen prisoners are remanded to prison, after the disagree-
ment of the jury on the trial, they are detained, not upon the
indictmnent, which is only the accusation and charge found
for their trial, but upon the original commitment for the
offence originally charged. (/)

Tt would seem that the Con, Stats. U. C,, e. 112, as to the
reservation of points of law in criminal cases, only confers
on the sessions authority to state a ease for the opinion of the

(/) Gough v. Morten, 2 Thomson, 10.

(1) Reg. v. Mulholland, 4 Pugsley & B, 478.

{h) Connors v. Darling, 23 U. C, Q. B. 547-51, per Hagarty, J.
{8) &= Curmichael, 10 U. C, L. J. 325,

{§) Fhid.

(%) B parte Blowom, 10 L. C. J. 32, per Monk, J.

(Y fhid, 41, per Badgley, J.
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.supenor court, where the original hearing and conviction ia
ab the gessions, and that, when a summary convietion is ap-
pealed to the sessions, there iz no power to reserve a case on
such appeal, (m)

The court has authority, in virtue of its inherent jurisdie-

tion at common Jaw, when a prisoner charged with felony is
" brought up on & habeas corpus, to look not merely at the com-
mitment, but also at the depositions; and though the former
be informal, yet if the latter show that a felony has been
committed, and that there is a ressonable ground of charge
against the prisoner, he will be remanded and net bailed, with
a view to amending the warrant. (»)

It would seem that, where proceedings are taken by habens
corpus and certiorars, under the 29 & 30 Vie,, c. 45, the evi-
dence may also be looked at on the return to the certiorari. (0)

This statute had in view and recognizes the right of every
man, committed on a criminal charge, to have the opinion of
a judge of the Superior Court on the cause of his commit-
ment by an inferior jurisdiction. The judges of the Superior

Court are bound, when a prisoner is brought before them,
under the statute, to examine the proceedings and evidence
anterior to the warrant of commitment, and to discharge the
prisoner if there does not appear sufficient cause for his de-
tention. (p)

Befure sec. 3 of this statute, there was no way of i 1nq111nng
into the truth of the facts as stated in the return. Section
3 provides that, in all cases coming within the Aect, although
the return to any writ of habeas corpus shall be good and
sufficient in law, it shall be lawful for the court, or for any
judze before whom such writ may be returnable, to proceed
to examiue into the truth of the facts set forth in such return,
by affidavit or by affirmation, where an afﬁrmatwn is allowed
by law.

{m) Pomeroy and Wilson, 26 U. C. Q. B. 45; see also ¥earke v. Bingle-
man, 28 U. . Q. B, 551,

{n} Re Anderson, 11 U. C. O, P. 56.

(o) Heg. v. Levecque, 30 U, C. Q. B, 509.

(p) Reg. v. Mosier, 4 U. C. P R. 64.
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As to the writ of certiorari, which is always issued along
with the habeas corpus in order to bring up the depositions
and papers, it may now, by the 29 & 30 Vic,, c. 45, 5. 5, be
returned “to any judge in chambers, or to the court.” '

Before this Act, writs of certiorar; had in practice issued
in vaeation, by order of a judge in chambers, but as the
power to do so.was questioned, the Act was passed to remove
the doubt. (g)

The prisoner may eontradict the return to the wris of habeas
corpus, by showing that one of the persons who signed the
warrant was not a legally qualified Justice of the peace, and
it would seem that he could do so even indepeudent of the
above statute. () But at all events, this section disposes of
the point by empowering the j udge to exaniine into the truth
of the facts set forth in the returi. {s)

No appeal lies from a conviction rendered by a judge of
the Sessions of the Peace for the Province of Quebec. (£)

The 29 & 30 Vic,, c. 45, was passed to extend the remedy
by habeas corpus, and enforce obedience thereunto, and pre-
veut delays in the exscution thereof,

In doubtful cases, the court always inclines in favor of
liberty. (#) Tt therefore is the duty of a judge hearing an
application for discharge under a writ of Aabeus corpus,
when a prisoner is restrained of his liberty under a statate,
o discharge him, unless satisfied by unequivocal words that
the imprisoument is warranted by the statute. (v) It is also
the duty of the judse, when doubting the sufficiency of the
warrant of commitmwent, to diseharge the prisoner, (w) But
the writ should not be used as a means of appealing from

(4) Reg. v. Moaier, 4 U. C; P. R. 70, per J. Wilson, J.

(r) Builey’s cane, 3 K. & B, 614 ; Reg. v. Boyle, 4 U. C. P, B. 256,
{3) Keg. v, Boyle, 4 U, C. P. R. 256

{¢) E» parie Slack, 7 L. G, J. 6.

{u) Beg. v. Boyle, 4 V. C. P. R, 264, per Morrizon, J.
(v) Be Slater, 9 . C, L. J. 2.

{tw) He Beebe, 3 U, C. P. R. 270.
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other tribunals points more relating to practice thau affecting
the merits. (z) ’

It would seem thas a judge in chambers has, at common
law, power to issue writs of habeas corpus in eases not within
the 31 Car. IL, c. 2. () But it seems doubtful whether a
judge in chambers has power to rescind his own order for a
writ of habeas corpus, or to quash the writ itself, on the
ground that it issmed improvidently; or to call upon the
prosecutor or justice to show cause why a writ of habeas
corpus should not issue, instead of at once ordering the issue
of the wrib, {2)

A jndge, sitting in banc during term in the Practice
Court, has po authority under Coun, Stats. U. C, ¢. 10, s. 9,
to mrant a rule ndsi for a writ of habeas corpus ad subjicien-
dum ; for until the rule is moved, there is no cause or busi-
ness depending, in relation to the prisoner’s convietion or
commitment. Where such rule had been issued there, re-
turnable in full court, it was discharged on this preliminary
objection. (&) :

The judges of the superior courts had power to direct the.
issue of writs of habeas corpus ad subjiciendum, in vacation,
returnable either in term or vacation. (&)

The 29 & 30 Vic. ¢. 43, s. 1, confers full authority on any
of the judges of either of the superior courts of law or equity
in Ontario to award, in vacation time, a writ of habeas corpus '
ad subjiciendwm, under the seal of the court wherein the
application shall be made. Where writs of habeas corpus
were made returnable forthwith, and the prisoners were
brought into court on Tuesday, and the matter directed to be
argued on the following Saturday, and the writs and returos,
which had been filed the day the prisoners were brought in,
were by order of a judge taken off the file again and returned

{z) Cornwall v. Rep., 33 U. C. Q. B, 108,

{y} Re McKinnor, 2 U. G, L. J. N, 8. 327, per 4. Wilson, J.
(z) Re Ross, 3 U. C. P. R. 30L

(@) Reg. v. Smith, 24 U. . Q B, 480.

(b} Re Hawking, 3 U, C. P. R. 23D,
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to the sheriff; it was held by a majority of the court that the
court could direct the sheriff to bring in the bodies of the
prisoners on the day set for argument, without directing new
writs to issue. (¢) .

Where the proper remedy is by writ of error, 2 Aabeas
corpus will not be granted. (d)

A writ of Labeas corpus has been refused in the case of a
person confined in gaol, under civil process, such as a ecapias
ad respondendum, (e) .

As the Imp. Stat. 56 Geo, II1, ¢. 100, is not in foree in
this country, it was at least doubtful whether a judge, in
chambers, had power to order the issue of a writ of habeas
corpus, where the custody is not for eriminal or supposed
eriminal matter, And where, upon the return of a wrig of
habeas corpus, it appeared that the prisoner was in custody
under & writ of capins, issued out of a county court, and regular
on its face, but whicl, it was cantended, had been Intproperly
issned on deféctive materials, a judge, sitting in chambers,
refused to dischiarge the prisoner, (f) But provineial stat-
utes have remedied this defect, (9

The 29 & 30 Vie, ¢, 45, expressly excepts persons im-
prisoned for debt, or by process in any civil suit; and it
would seem tl:at the writ cannot now he obtained in the case
-of a person confined under a capias ad respondendum on civil
process. :

A habeas corpus will not be granted to bring up a prisoner
under sentence of conviction at the sessions for larceny, (%)

“A judge has no jurisdiction, on a writ of habeas corzus, to
liberate a person found guilty of simple larceny and sen-
tenced to be imprisoned in the penitentiary for life, although
it may appear that the sentence is legal. The judge to

(c} Beg. v. Tower, 4 Pugsley & B, 478.

{) Be McKinnon, 2U, U, .. J. N. &, 327,

(e) Barber v, O’Hara, 8 1,, C. R. 216,

(/) Be Bigger, 10 U, . L, J. 320 ; Re Hawkins, ¢ T.C. L., 288, doubfed ;
see, however, He Runciman v. Armstrong, 2 U, O, L. J.N. 8. 165,

i9) R. 8. 0., ¢. 70.

(&} Beg. v. Crabbe, 11 U, €. Q. B. 447,
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whom an applicaion for such writ is made, having no juris-
diction to reverse the sentence, must abstain from giving an
opinion upon the legality or illegality of such sentence. (7)
His proper course is by petition to the Crown.

In one case, where a person having been sent to the peni-
tentiary upon & judgment which was afterwards reversed as
kaving been pronounced upon two counts, one of which was
defective, a habeas corpus was ordered to bring him up to
receive the proper judgment. (i)

The mere fact of the warrant of commitment having been
countersigned, under the 31 Vic., ¢. 16, s. 1, by the clerk of
the Privy Council, does not withdraw the case from the
jurisdiction of a judge on a habeas corpus. (k)

At common law a writ of kabeas corpus ad testificondum
may be issued to the warden of the Provincial Penitentiary,
to bring a eonvict for life before & court of Oyer and Terminer
and geueral gaol delivery, to give testimony, on behalf of the
Crown, in a case of murder. The writ may be granted before
the sitiings of the court commence. (£)

Under the 4 & 5 Vic., ¢. 24, 8. 11, a court of Oyer and Ter-
piiner could, while sitting, make an order to any gaol or prison
out of the county where the court was sitting, to bring up a
prisoner, in order to give evidence ab the trial.  But under
this statute no order eould be made until the opening of the
court. (nt) .

Now the 32 & 33 Vie, ¢ 29, 5. 60, provides that an order
may be made on_the warden of the penitentiary to  deliver
the prisoner to the person named in such order to receive
him, and the latter shall convey the prisoner to the place of
trial, to obey such further order as to the court may seem
m#aet. '

Where an offender, for whose arrest & magistrate’s warrant
is issued, lives in a county different from that where the

(i) Bx parie Plante, 6 1. C. R. 108,

{5} Cornwall v. Reg., 33 U. . Q. B. 106,
(¥} Reg. v. Boyle, 4 U. C. P. R, 266.

{{) Reg. v. Toensend, 3 U. O L. J. 184
(m) fbid.



" PRACTICE. 453

warrant issued, and the warrant is backed to take him in
fhe dounty where he resides, and it is there found that he is
& prisoner for debt, in close custody, in such county, he may
be removed under a writ of habeas corpus ad subjictendum, (n)

A prisoner is not entitled to a habeas eorpus, under the 31
Car. IL, c. 2, unless there be a « request, in writing, by him,
or any one on his behalf, attested and subscribed by two
witnesses who were present at the delivery of the same.” (0}

As a general rule, the affidavit on which an order for a writ

- of habeas corpus is moved should be made by the prisoner

- himself, or some reason, such as enercion, shown for his not
‘making it; and it should be entitled in one or other of the
- uperior courts, It is discretionary, however, with the Judge

. to whom the application is mads to receive an afidavit of
a different kind, or one not sworn to by the prisoner him-
self. (p)

It has been held sufficient to return to a writ of habeas
¢orpus a copy of the warrant under which the prisoner is
detained, and not the original. (g) Bnt the authority of this
case has been doubted, and seets very questionable. It has
bean subsequently held that the person to whom a writ of

~habeas corpus is directed, commanding him to return «the
canse of taking and detainer,” mnst return the origingl, and
not mevely a copy of the warrant. () The sheriff, although
ke cannot return a warrant in hwe verba, must return the
truth of the whole matter. (s)

Where a commitment is illegal on its face, the court will
not wait till the committing magistrate has been notified to
produce the papers, but will order a writ of Aabeas corpus to
issue instanter; () and where g prisoner is bronght up upon
such a writ, and the return shows a commitment bad upon

(#) Reg. v. Phipps, 4 U, C. L. J. 160,
(o) Be Carmichael, | U, C, 1. J. N, 8, 243,
. (p)ReRoss, 3U.C.P. R. 301; 10T, ¢ L. J. 133

() Tbid.
(r) Re Carmichael, 10 U, C. L. J. 3 5
{8) Reg. v. Mutholiond, 4 Pugnley & B, 476
(&} Be parte Messier, 1 L. C. L. J. 71.
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its face, the court will not, on the suggestion that the convie-
tion is gnod, adjourn the case for the purpose of having
the conviction brought up, and amending the commitment
by it. (u)

Where a prisoner is, under a writ of habeas corpus, dis-
charged from close custody, on the ground that the warrant
of commitment charges no offence, he is not, under 31 Car.
IL, c. 2, s. 6, entitled to his discharge as against a subsequent
warrant, correctly stating the offence, upon the alleged ground
that the second is “for the same offence” as the first arrest. (v}
But it has been held in Quebec, that where particular acts set
forth in a warrant do not give cause of arrest, no new warrant
for the same canse can issue, even where, in a subsequent case
against another person, the courts have held that the grounds
set out on such first warrant did disclose an offence. (w}

The court refused to discharge a prisoner brought up on
habeas corpus, charged with having murdered his wife in
Ireland ; communication having been made by the Provineial
to the Home CGovernment on the subject, and no answer
yeceived, and the prisonsr having been in custody less than
a year. (x) The object of the 31 Vie, ¢. 16, was to suspend
the operation of the writ of habess corpus, and to deprive the
subject restrained of his liberty. (y)

The county judge, sitting under 32 & 33 Vie, ¢. 35, as
amended by the 42 Vie, ¢. 44, has the same. authority and
jurisdiction as the Court of Sessions, {2) and his court is a
court of record, and there is therefore no right to a writ of
habeas corpus. (o) :

Although justices of the peace, exercising summary juris-
diction, are the sole judges of the weight of evidence given
before them, and no other of the Queen’s courts will examine

{u} Re Timson, L. R. 5 Ex. 257.

(v} Re Carmichael, 1 U, C. L. J, N. 8, 243, -

() Br parte Dewernay, and ew parte Cotte, 19 L, C. J. 248,

(x) Rex v, Fitzgerald, 3 U. ¢, Q. B. 0. 8. 300

(y) Re Boyle, 4 U, O, P. R. 26L, per Morrison, J.

{z) Reg. v. Haines, 42 U. C. Q. B. 208 ; see alao Reg. v. Piché, 30 U. G
Q. P. 409 ; Reg. v. St. Denis, 8U. C. P, R. 16, .

{a) Reg. v. §i. Denis, supra.
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whether they have formed the right conclusion from it or not;
yet other courts may and ought to examine whether the
premises stated by the justices are such as will warrant their
conclusion in point of law. (3) ‘

When a matter i3 within the jurisdiction of Jjustices, and
their proceedings are regular and according to law, the cours
will not interfere with their decision, though it should be
wrong or unjust, but the court will inquire whether the case
was within their jurisdiction or not. Thus, where the nature
of the charge is doubtful, and in the course of the inquiry
it turns out that the case is not one over which they have
jurisdiction, the superior court may, on habeas corpus, examine
the evidence and entertain he question of Jurisdietion. (¢)

Where justices have to decide a collateral matter, before
they have jurisdiction, and they give themselves Jjurisdiction
by finding facts which they are not warranted in finding,
the court will review their decision, and if they have,
improperly given themselves jurisdiction, will set aside the
proceedings ; but, where the question is a material element
in the consideration of the atter they have to determine
and they, exercising their judgment as judges of the fact,
have decided it on a conflict of evidence, it is contrary 'to
principle and practice to interfere; (4) even though they may
think that, upon the evidence, the justices have come toa

" wrong conclusion, ) :
 Thus where a charge was preferred to a court of Quarter
Sessions, under 1 Wm. & M, c. 21, 8. 6, against a clerk of
the ‘peace, for & misdemeanor in his office, and evidence was
taken, and the court decided that the charges were proved,
and dismissed the clerk of the peace from his office, and
appointed another. person in his place ; it was held on a quo
warranto information against the person so appointed, that
the sufficiency of the evidence was a question entirely for the

{b) T'he Scotia 8. V. 4. R. 180.
(e} Re McKinnon, 2 U, C. L. J, N. 8. 327-8, per 4. Wilson, J.
{d} £z parte Vaughan, L. B. 2 Q B, 116, per Cockburn, C. J.
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aourt of Quarber Sessions, and the decision of that court could
not be reviewed by the Court of Queen’s Bench. (¢)

Except when applied for on behalf of the Crown, a ter-
tiorari is not a writ of course; () and is ouly applicable to
judicial as distinguished from ministerial acts. (g) .

The granting or refusing of the writ rests in the discretion
of the court; and where the proceedings sought to be removed
were completely spent, and no benefit would arise from re-
opening them, the order was refused. (h) There is no right
of revision of judgment ou an application for this wrib; (4)
and a motion having been made for a certiorars and refused,
the court declined to hear a second application. (j)

The court must be satisfied on affidavits that there is suffi-
cient ground for issuing it; and it must in every case be a
guestion for the court to decide whether, in fact, sufficient
grounds do exist. (¥) And it seems doubtful whether the
applicant should not produce a copy of the proceedings before
the justice, or account for not deing so, (/) and their sub-
stance should in all cases be before the court. (m)

Where a man is chosen into an office or place, by virtue
whereof he has a lawful right, and is deprived thereof by an
inferior jurisdiction, who proceed in a summary way, in such
case he is entitled to & certiorar:s, sx debite justitice, because
he has po other remedy, being bound by the judgment of the
inferior jurisdiction. (n) :

In other cases, where the application is by the party
grieved, so as to answer the same purpose as a writ of error,
it might be treated like a writ of errov, as ex debito justitiee;
but where the applicant is not a party grieved, who substan-

{¢) Reg. v. Russell, 5 U. C. L. J. N. 8. 129; 17 W, B, 402,

{f) Reg. v. Justices qf'Surreij, . R, 5Q. 1. 466.

{) Beg. v. Simpaon, 4 Pugsley & B. 472,

(A} Reg. v. Lord Newborough, L. R. 4 Q. B, 585,

(i) Bx parte Spebman, 10 L. C. J. 81; but see contra ez parte Beaupmrinnt,
10 L. C. J. 102,

(7) Ex parte 4bel, 2 Pugsley & B, 2

(&Y Reg. v, Growski, 14 U, C. Q. B, 5L

{{) Br parte Abel, 2 Pupsley & B. 660

{m) Ex Parte Nevers, | Pugsley & B. 5.

{r) Boe Reg. v. South Holland, D. C. 8 A. & E. 429.
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tially brings error to redress his private wreng, but comes
forward .as one of the general public, having no particulst
Interest in the matter; and if the court thinks that no goed
would be done to the public, it is not bound to grant it at
the instance of such a person. (o)

Certiorart may be granted to remove proceedings which are
void, (p)

When 4 statute gives an appeal, this does not take away
the right to a certiorare. The right can only be taken away
by express words ; and, for this reason, the power given to s

Judge of sessions to hear appeals from summary convictions
before justices of the peace does not take away the right of
this court to grant a writ of certiorart to remove such con-
viction. () Nor does the fact that the petitioner has a
remedy by trespass affect his right. ()

~ Where 2 defendant has been committed for tria), but after-
wards admifted to bail and discharged from custody, a supe-
rior court of law has still power to remove the proceedings
on eerttorart, but in its diseretion will not do so where there
is no reason to apprehend that he will not be fairly tried, (s)

A writ of cerfiorari may be granted, though expressly
taken away by statute, (¢} where there is ground for the belief
that the conviction was Lad without proof; (v} and generally
where there is a plain excess of jurisdiction. (¢} So it lies
where the convietion, on its face, is defective in substance ; ()
as, for instance, omitting to state the reasons on which it is

(6) Reg. v. Justices of Surrey, L, R. 5Q. B, 472.3,

{p) &eg, v. Simpson, 4 Pugsley & B, 472,

i) B parte Montgomery, 3 Allen, 149 : gee also Fex v, Gingras, 8. L.
C. A, 560 ; but see ex parie Richards, 2 Pug 6; ex parfe Nowlin, Stev.
Dig. 286 ; ex parte Wilson, lPugaley &8, 274,

{ry B parie Thompaon, 2 Q. L. R, 115,

{8) Reg. v. Adams, 8 U. ¢, P, R. 462.

(&} Reg. v. fTug Jr.t,rd 30 U. C. Q. B, 156, per Richards, C. J.; Barnabyv.
Gardiner, 1 Jamas, N

() Be parte Morrison, 13L. ¢ T. 205 ; ex parte Chureh, 145, & R
318 ; aee also ex parte Lalonde. 15 L. C. J, 25

(w] Hespeler and Shaw, 16 U. C, Q. B, 104 amparté Matthews, 1 Q,Ii R.

(u;mwm 5 7. C. P. R 267.
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based, (x) And a prima facie case, showing want or excess of
jurisdiction, or that the court was illegally convened or irreg-
ularly constituted, will be sufficient to obtain the writ, (3)

But it seems in such cases, that on the return the court
cannot quash the conviction, but can only discharge the
prisoner ; and this even though there be no motion to guash
the certéorari. (z)  Still, the conviction being before the
court, it might have power to quash it. (a)

There can be no eertiorari after judgment, and the only
course then is a writ of error. (3} Nor can an indictment be
removed by cerfisrart from the court of General Sessions to
the Queen’s Bench, after verdict and before judgment, even
by the consent of parties, for their consent will not authorize
an unprecedented course in & eriminal case. (¢)

‘Where a conviction was made, under the Con. Stats. U, C,,
¢. 75, and, en appeal to the sessions, the appeal was adjourned
to another sessions, when the conviction was gquashed, it was
held that a eerfiorari might issue to remove the order gnash-
ing the conviction. {d)

Where the eonviction is already in the possession of the
superior court, no eertiorars is necessary. (€}

The court will not grant a eerfiorarito examine the finding
of a jury or justice of the peace on the facts, bLut to deter-
mine whether inferior tribunals exceaded their jurisdiction
in convicting for an offence, which was not within the
statute. {f) A certiorart will lie to bring the record and
proceedings of a court martial before the superior court. (9

. {x} Bc prme Lalonde, 3 Revue Leg. 450 ; and see ex parte Tremblay, 15
C.J 25
{3 Ea:parte Thompeon, 2 Q. L. R. 115,
iz} Reg. v. Johnsor, 30 U, C. Q B. 423 ; Reg. v. Levecque, 30 U. C. Q. B.
509 ; and see Reg. v. Mcdllen, 45 T. C. Q, B. 402.
(a Vbid,
{b) Reg. v. Crabbe, 11 U, C. Q. B. 447 Reg. v, Smith, 10 U, C. Q. B. 99.
¢) Reg, v. Lafferty, 9 U. C. (.!
{d) Re Doyle, 4 U, C. P, R, 3
(e} Reg. v. Brydges, 18 L.
{ /) Hespeler and Shaw, 16 U .B. 1 ex parle Lanier, § Revue Leg.
360 Rex v. Gingras, 8. L. C. Al 560 3 Lord v. Turner, 2 Hannay, 13.
B parte Thompson, supra.
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. But a party imprisoned for conlempt of the Court of Ses-
sions canuot have his conviction removed by certiorari. (&)

In a prosecution, under the Act 5 Wm. IV, ¢ 2, for non-
performance of statute labor, it must be proved that the party
has bLeen motiied by the overseer of the time and place of
meeting to perform the work, and where the affidavits, in
answer to an application for a certiorari to remove the pro-
ceedings in such a prosecution, stated that the party had
been duly notified, the court made the rule absclute, in order
to ascertain what the notice really was, the appellant having
in his affidavit Jdenied notice. (3)

Mere irregularities in the proceedings of the inferior
court are not sufficient to justify the granting of a writ of
certiorard ; but there must be prouf that actual injustice has

~ been done. (j) Where a defendant applies for a certiorari to
remove an indictment, he must show that it is probable the
case will not be fairly or satisfactorily tried in the court
below, and if difliculties in point of law form the ground of

' the application, they must be specitically stated, and no mere
general statement will suffice. (&)

Where the defendant, having been convicted on the in-
formation of a toll-gate keeper of evading toll, appealed to
the sessions, where he was tried before s jury and acquitted,
this court refused a writ of certiorari to remove the pro-
ceedings, the effect of which wonld be to put him a second
time on trial. (/) Tt would seem that after an acquittal at
the sessions, the writ eannot be granted ; at all events, at
the instance of a private prosecutor. (m) A conviction under
the Con, Stats. L. C, c. 6, by a judge of the scssions of the
peace cannot be brought up before the superior court by
eertiorart. (n)

(%) B parte Vallieres de 8¢ Real, 8. L. G A. 593.

(i) Bx parte Ferguaon, 1 Allen, 663.

{§) Bx parte Quuthier, 3 L. C. B. 498,

(k) Re Kellett, 2 U. C. P. R. 102; Reg. v. Jowle, 3 A, & B. 539 ; Reg. v
Josephs, 8 Dowl, P. C, 128.

{}) Re Stewart, 2 L. . (. 23.

{m) Ibid.; see Reg. v. Lafferty, 9 U. C. Q. B. 306.

(n) B parte Vaillancourt, 16 L, C, R. 227,
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Two persons were convicted of selling intoxicating
liquors without license, in a township where the sale of
intoxicating liquors, and the issue of licenses authorizing
the sale, were prohibited under the Temperance Aet of
1864, 27 & 28 Vie, ¢ 18. A memorandum of the convie-
tion, simply stating it to have been a convietion for selling
liquor without a license, was given by the justices to the
accused. An application for a writ of certiorari to remove
the conviction was refused, for it would seem, although the
issue of a license was prohibited by a by-law, it was still an
offence under (Ont.) 32 Vie, c. 32, to sell liquor without a
license, and even it the convietion had been under the Tem-
perance Act of 1864, and not under (Ont.) 32 Vie, ¢ 33, it
was amendable under 29 & 30 Vie, c. 50; (¢) and under the
Canada Temperance Act, 1878, 41 Vic,, c. 16, the right to a
certiorari is taken away in all cases in which the magistrate
has jurisdiction. {p) '

Where a judgment has been pronouneed in open court,
and afterwards changed in such a manner as to increase the
amount which the defendant was ordered to pay, the judg-
ment will be set aside on cerédorari. (¢) And whers it is
ghown that there is reasonable doubt as to the legality of
the conviction, a judge will order a certiorari, even though
it has been confirmed by the sessions on appeal. (r)

A convietion by a stipendiary magistrate of the city of
Halifax, under see. 140 of the City Charter, is receivable on
certiorari. (8) _

So, a ceritorari lies to remove orders of sessions relating
to the expenditure of the district rates and assessments at
the instance of the Attorney General without notice. (¢)

Where the magistrate before whom the conviction is had

(o} Re Watts, 5 U, C. P. K. 247,

{p) Be parte Orr, 4 Pugsley & B. @7.

() K= parte MacFariane, 16 L, C. J. 221, )

(r) Re Sutlivan, 8 U. C. L. J. 278; but see ex parte Richards, 2 Pug. 6.
{2} Reg. v. Levy, 3 Rusa. & Ches. 51.

(¢) Res v. Justices of Newcastle, Draper, 121,
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refuses to certify the proceedings for appeal, the eourt wilk
grant a certiorard. [u)

In the case of & conviction for an offence not being a
ezime, such as a breach of a by-law, (¢) affirmed on appeal
to the sessions, the writ of certiorart is not taken awsy by
the (Ont.) 38 Vic, ¢ 4. (w) '

In Quebec no certiorart can issue to quash a conviction
under the License Act of that province, until the deposit
required by law has been made. () :

Proceedings had under the 31 Vice, ¢. 42, 5. 18, are of such
a character as to be susceptible of being removed by cerfio-
rari. (a)

The Superior Court of Montreal has no jurisdiction to
grant a writ of certivrasrd, to bring up a conviction had before
a justice of the peace,in the district of Three Rivers. ()

A conviction before the police magistrate of St, John for
breach of the by-laws of the corporation, cannot be removed
by ceritorari. (¢) Nor can a conviction by a distriet magis-
trate of Quebec, under the License Act of that provinee, even
where the defendant has made the required deposil. ()

Orders or judrments which are nat of a final character do
not give Tise to certiorari. {e)

Before a justice can couviet a defendant not appearing, the
service of the summons should be proved in open conrt, and
an affidavit sworn before a commissioner is not sufficient. ( f)
And the mode in which such service is proved, and how and
when it was effected, should he entered by the clerk in his
book,and a mere entry of the fact of service is not enough; {g)

(v} Ex parte Hastabrook, 1 Pugsley & 13, 283,
(#) Reg. v. Washington, 46 U, C. Q. B. 221.
{w) Re Bates, 40 U, . Q. B. 284,

{z} Er purte Doray, 6 Revue Leg, 507,

{a) Ex parie Morrison, 13 L. C. J, 295.

{b) B parte Cumming, 3 L. C. R, 110,

{c) B parte Harley, 5 Allen, 264,

(d) Bx parte Dunean, 16 L. C. J. 188,

(¢} B parte T'he Fabrique of Montreal, 4 Revue Leg, 271.
{Jf) Reg. v. Goldinyg, 2 Pug. 385.

(g) Ihid.
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and where these requirements are neglected, the conviction
will be quashed on eertiorari. (&)

A certiorari only substitutes the superior court for. the
court below, and, whatever ought to have been done by the
inferior tribunal had the case remained there, it must be the
duty of the superior court to do when the case is removed. (2)
And the conviction is there for all purposes, and a party may
move to guagh it, however and at whosesoever instance
bronglt up. ()

An application for a eertiorart should be made at the first
term after the convietion, but where the justice had no juris-
diction in the matter, a certiorari was granted though a term
had elapsed. (¥} And speciul circumstances, as the fact that
papers transmitted to counsel have miscarried, will induce
the court to entertain an application after the first term. (Z)
Where an appeal from a summary conviction was made to a
judge of the superior court under the (N.B.)) 1 Rev. Stat,
c. 161,s. 82, hy which an appeal from a summary conviction

was required to be made in the same manner as from a -

judgment in a ¢ivil suit, (m) and dismissed by him, it was
held that.a subsequent application for a certiorari should,
in general, be made at the first term afterwards. The court
refused to interfere in such a case, after the lapse of one
term, where the conviction appeared to be sufficient on the
merits ; (n) or where, on proceedings for not altering a
publie road, the road had been opened in the meantime. ()
An application for a certiorari to remove proceedings under
the Highway Act, 13 Vic, ¢. 4 (N. B.), though no time was
limited by law, should be made without unreasonable delay.
But a delay of one term was held not unreasonable. (p)

{h) Reg. v. Golding, 2 Pug. 385.

{8} Beg. v. Wightman, 20 U. C, Q. B. 214, per Morrison. J.
{z:j Reg. v. Wekien, 45 U, C. Q. B. 399,

(%) Bz parée Mulhern, 4 Allen, 259,

{0} Reyp. v. Golding, 2 Pug, 385,

{m) See ¢. 137, 5. 44. -

{n) Er pavwte (¥’ Regan, 3 Allen, 261.

(o) Rer v, Heaviside, Stev. Dig. 286,

(p) Ec parte Herbert, 3 Allen, 108,
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By the 13 Geo. I1, c. 18, s. 5, the writ must be.sued out
within six calendar months next after the making of the
conviction, judgment or order sought to be removed. And
the fact that the notice has beon served within that time
does not save a writ issued after the expiration of the six
months. (g) This provision does not bind the Crown. (r)

A writ of certiorari allowed before the expiration of six
months from the day of the conviction, but not sued out
until after the expiry of the six months, will be quashed. (s)
And delay in taking out the writ has always heen held to
amount to a forfeiture of it. (¢)

" A certiorari not prosecuted during six months will be
disorissed on motion. ()

The statute further enacts that no writ of certiorari shall
thenceforth be granted, issued forth, or allowed, to remove
any conviction, order, etc., made by or before any justice
or justices of tho peace, or the General Quarter Sessions,
unless it be duly proved upon cath that the party suing out
the same hath given six days’ notice thereof, in writing, to
the justice or justices, or any two of them, if so many there
be, by and before whom such convietion, ete., shall be so
made, to the end that such justice, or the parties therein
concerned, may show cause againsf the issuing or granting
of the said eortiorar. '

A party was convicted of assault before three justices,
and sentenced to pay a fine and costs. He appealed to the
sessions, and the conviction was aflirmed. He then obtained
a certiorari, addressed to the chairman of the sessions, to
remove the convietion affirmed by the sessions. The cap-
tion of the order made by the sessions, affirming the eon-
viction of the defendant, stated it to have been by the
chairman, and J. K. and W, G, justices. On the ex parie

() K parte Palmer, 16 L. C, J. 253.

(r) Bex v, Justices of Newcastle, Draper, 121, .

(s} Rex v. Chillas, Rob. Dig. 74; 2 Revue Leg. 52; and see ex parie
Figet, 3 Q. L. B. 102,

{t) B parie Hough, 5 Q. L. R. 314,

{w) Bx= parte Boyer, 2 L. C. J. 188-9 ; ex parte Prefontaine, ibid. 202.
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application for the certiorart, the only notices, filed: by the
defendant, were notices served on the three convicting
justices, No notice was served on the chairman of the
gessions, or any two of his associates. It was held, on a
rule to quash the cerétorars, that the notice required by the
statute should have been given to the chairman of the ses-
sions and his associates, or any two of them, as required by
the statute, and the certiorari, being obtained without such
notice, was set aside. ()

But where a conviction was made by a magistrate within
twelve days of the sitting of the court, for which notice of
appeal was given, which was therefore inoperative, and the
sessions neither acted on nor confirmed theconviction,and the
same still remained in the custody of the convieting magis-
trate, to whom the certiorari was directed, it was held that
notive to. the chairman of the sessions, of the defendant’s
intention to move for such writ, was not required. ().

The notice should be given to the justices actually present,.
when the order of sessions is made. It has beenheld that,
where a rule nisi for a certiorari has been first taken out
and served on the justices, and a rule absolute obtained for
issuing the writ, such a proceeding is not notice to the
justices, and, in such a case, the court has quashed the cer-
tiorar: upon motion to do so. ()

Notice of application for a writ of cerfiorari must be
given to the convicting justice, and the want of such notice
is good. cause to be shown to a rule nisi to quash the con-
viction. (#) And it has been doubted whether the writ
was properly issued without such notice, though the object
was to obtain the discharge of the prisoner, not to quash
the conviction. (2}

In the Elis case, notice was given to the convieting

(v) Beg. v. Bllis, 25 U. C. Q. B. 324: 2. C. L. J. N B 184, -

{w) Reg. v, Caswell, 33 U. C. Q. B. 303,

{z} Reg. v. Bilis, supra, 326, [ier Morvison, J.; Rex v. Nichols, 5 T. R.
281 n.; Rex v. Rattw.{aw, 5 Dowl. P. C. 539.

%) RGJ v, Petermon, 23 U. C. Q. B. 5186,

{z) Reg. v. Munro, 24 U, C. Q. B, 4.
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- Justices but not to the chairman of the sessions or to hig
associates ; and in the Peferman case, notice was given to the
chairman of the sessions but not to the convicting jnstice,
It would seem, therefore, that notice to both parties is neces-
sary. [n a notice, under the statute, of applieation for a
certiorart to remove a conviction, the grounds of objection to
such conviction need not be stated, {«)

Where, on application for a certiorari, made on notice to
the justices, the rule was refused, such notice canuot inure
to the benefit of a subsequent ez parte application on the same
material. ()

No notice is necessary where the conviction is already in
the possession of the court, (¢) or when the application i
made by the private prosecutor and not by the defendant ;
and the writ in such case issues of course, and without
assigning any grounds. (d)

The cases before 1eferred to (¢) apply only when the writ
is obtained by the defendant with the view of quashing the
conviction. ( f)

An epplication to a judge in chambers for a cerdiorari,
should be by a summons or rule nist, in the first instance, ()

Where a rale nisi for a certiorari is discharged because the
affidavits are umproperly entitled, the application may be
renewed on amended affidavits. ()

The affidavit of service of notice of motion for the:certio-
rari must identify the magistrate served as the convieting
magistrate, But an affidavit, defective in this respect, was
allowed to be amended, the time fop moving the certiorari
not having expired. Acceptance of service, and an under-

(@} Be Taylor v. Davy, 1 U. . P, R. 346,

(b) Beg, v. Medlian, 45 U. (. Q. B. 402,

(¢} Beg, v. Wehlen, 45 U. . Q B. 399

() Reg. v. Murray, 27 U, ©, Q. B, 134,

() Reg. v. Bilis, 25 U, C, Q. B. 324; Reg. v. Peterman, 23 U. C, Q. B.
1

{f) Reg. v, Murray, supra.

{?) Er parte Howell, 1 Allen, 584,

(%) Br parte Bustin, 2 Allen, 211,

DD
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taking to show cause by an attorney for the magisirate, does
not waive this objection. () '

But an application was refused where three former applica-
tions had failed, two in consequence of a defect in the jurat
of the affidavit, and one in consequence of the rule having
been improperly granted by a judge at chambers, ()

Where an order #nisi for a certiorart had been served only
four days before the first day of the term at which it was
returnable, the court refused to make the rule absolute, and
enlarged it till next term. (%) And wliere a rule was served
only the day before the term, the court refused to enlarge it, ()
By the practice of the courts of New Brunswick, a certiorart
is returnable, unless otherwise ordered, at the term next after
that in which the rule for it is granted; and if not issued and
served before such term, it is too late. (m)

Where the Christian name of the appellant was misstated
in the writ, it was quashed, and a new writ ordered to issue. {n)

After the retnrn of a certiorard, affidavits may be used to
show want of jurisdiction in the justice, wheu the fact does
not appear in the return. (o) But affidavils on which the
writ is obtained cannot be used to contradict the return. (p)

Where a certiorars is applied for, to remove a conviction
with a view to quashing it, before the return to the writ is
filed, affidavits and rules should not be entitled in the cause,
for, until the return is filed, there is no cause in conrt. So
as soon as the return to the certiorar: has been filed, the
eause is in court, and the motion paper and rule nist must
be entitled in the eaunse. Where the rule was not so entitled
it was discharged, but, being on a technical objection, with-
out costs, and, nuder the circumstances of the case, an amend-
ment was not allowed. {(g) ’

G) Re Lake, 42 U. C. Q. B, 206,

( §) B porte frving, 2 Allen, 519,

(ki Ke parte Lyons, 6 Allen, 4043

{1y Reg. v, JTarshman, Stev, Dig. B23.
(e} Thief. 203

(n) fegt. v. Walters, 6 Allen, 409,

(o) Regp. v. Stmmons, 1 Pugsiey, 158,

(py Reg. v. dhwrsfonan, Stev. ) Yy 203
() gy v Morston, 97 UL AL QLB 182
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Where a rule #dsi was obtained, to show cause why g certio-
rard should not issue to quash a conviction, it was held thag
the rule was properly entitled “In the matter of T. B,” and
that it need not state into which court the conviction was to
be removed, for this was sufficiently shown by entitling it in
the court in which the motion wasg made. After the rule
nesi for the eerédorars is made absolute, affidavits, etc., should
be entitled  The Queen against A. B.” ete., but, before, they
are properly entitled “ In the matter of A, B.” ()
On applications to quash convictions, the convicting Jjus-
tice must be a party to the rule. {(5)
The writ of certiorar:, issning under the provisious of the
12 Vic,, ¢. 41, must be addressed to the justice of the peace
making the convietion, and not to the builiff elfecting the
service of such writ, and such wrig of certiorars addressed to
the bailiff is a nullity, and will be superseded. () 8o a2 writ
of certiorary, addressed to the superintendent of police, and
- which onght to have buen addressed to the judge of the

Sessions of the Peace, according to the provisions of the 95
- Vie, c. 13, 8. 1, will be set aside, Another writ will not be
awarded, on motion to rectify the error in the address of the
first writ, (u) '

It is improper to call on the Court of HHeneral Sessions to
show cause to a rule for a certiorars, (v}

In the Province of Quebec the writ should be addressed to
the judge, uot to the prothonctary of the court, and a writ
issued contrary to this rule will he quashed. (w) So will a
writ addressed to the superintendent of police, when it onglt
to have been directed to the Judge of Quarter Sessions ; and
on motion to rectify the error, a rule will be refused. (x)

But an objection, ou motiou to Qs & couviction, that
the certiorari was lmproperly directed to and returned by the

i\ -

" (r) Re Barrert, 28 U, . 0, B. 550,
{s) Avg. v, Lawe, 27 UL C. Q. B. 260,
{t) Reg, v, Barlzon, 1 L, C. R. 220,
(u} Piton v, Lemoine, 16 L, C. I, 316, )
(#) £ Nash, 33 U. C. Q. B. 181,

bt Coreent v, Lockhead, 16 . . R, 308 ; 10 L, €. 1, 183
() Liton v Lewmoine, 16 L, . K. 316, ’
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clerk of the peace and county attorney instead of to the
county judge or magistrate, was overruled. ()

Under the 12 Vie,, c. 41, the original writ, and not a copy,
must be served on the convicting justice ; but it is not neces-
sary to serve a copy of the writ upon the complainant. (z)

A writ of certiorari will be quashed where a copy only of
the writ has been served on the convicting justice, and his
return made thereon. (a)

Where a conviction has been brought up by Aabeas corpus
and eertiorari, under the 29 & 30 Vie, ¢ 45, when, by the
provisions of the 32 & 33 Vic, ¢, 31, no such writ could issue,
it was held that it could 1ot be quashed, but the court could
only discharge the defendant. (b)

The conviction being in court, however brought up. the
court might be obliged to consider it as upon a certiorart,
issued at the common law, so long as it was regulatly in
court. (¢} _

The 71st section of the 32 & 33 Vie, ¢. 21, as amended by
the 33 Vic., ¢. 27, does not prevent the removal of the con-
viction by eertiorari. (d)

e defendant canuot, by motion, compel & petitioner for
certiorari to proceed upon such writ, but the proper course
for the defendant is to issue a procedendo. (e}

A judgment of the superior court, rendered on a writ of
certiorari, is a final judgment, (f) and, under the circun-
stances in this case, it was held that no appeal lay from such
judgment to the Court of Queen’s Deuch, as constituted in
Quebec. (¢) It seems that no appeal will lie from a judgment
rendered on a writ of certiorart. (%)

{y) Beg. v. Frawley, 45 U. C. Q. B. 227

{z) Ex parte Filien, 4 L. O, R. 129,

{n) Be parte Lahayes, G L. C. H, 488,

{b) Req. v, Levecque, 30 U C. Q. B. 509.

{c) Fhid. 513, per Wilen, J.; Reg, v. Hellier, 17 Q. B. 220; Reg. v.
Hyde, 16 Jur. 337.

(d) Reg. v. Leveoque, supra, 512, per Wilson, J. L

{e) Bx parte Morisset, 2 L. 0. R. 302 ; Reg. v, Carrier, ibid.

(£} Boston and Letiesre, 14 L. C. R. 457,

{57) Ihid.

(%) Bazin and Crevier, Rob, Dig, 28,
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The return of the notice of motion for a writ of certiorari
may be made by a bailiff; but if under his oath of office, it is
insufficient. Such return must be proved upon oath, as re-
quired by the 13 Geo. IL, c. 18, 5. 5. ()

A return from the justices should be before the coust, (N

And where none had been made by the justices to s certio-
rars directed to them, the court held the objection fatal, and
refused to give judgment on the merits. (k)

Where a magistrate on a snmmeary trial takes no written .
depositions, but the convietion returaed to a cerfiorar sets
out the evidence, the return must be taken primea Jacie to
give a full and true statement. (/)

Parties failing to make a proper return, and within the
proper time, will be mulcted in costs, (m)

A justice has no right to refuse to make a return to a writ
of eeréiorari becanse the fees due in such case have not been
paid, but a rule ndsf for an attachment will not be issued de
plang without previous notice to the justice. (n)

A wotion to compel a justice to return the original papers,
under a writ of sertiorart, will be granted without costs
against the justice, (o) But, in one case, such motion was
granted with costs. { p)

The justices will be ordered to amend their return in a
proper case. And where a return stated that the order was
not in their possession, they were permitted toamend it by
stating the substance of the order, and if they cenld not do
this, then how the original order went out of their posses-
sion. (¢)  And where it appears on affidavit that the convie-

(8} Bz parte ddums, 10 L, C. J. 176, overruling ex parse Koy, T L. C, J.
- 109, :

(i} Lord v. Twrner, 2 Hannay, 13,

(k) Mosherv, Deran, 3 Russ, & Ches. 184 ; Town of Pictou v. McDonald,
dhid. 334,

{1} Reg. v. Flannigan, 32 U. O, Q. B. 593 ; ex parte Morrison, 13 L. C. J.
205

(m) Ex parte Lerous, 10 L. €, J. 193,
(r) Br parte Davies, 3 L. C. K. 60.
{o) Ex purte Demers, 7 L. C. R. 428,
(p) B parte Terrien, 7 L. C, R. 4929,
{4} Reg. v. Fail, 5 allen, 163,
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tion returned does not lruly set forth the evidence given at
the summary trial, they will be ordered to make a proper
return or amend their convietion. (r)

But the evidence can be amended only with the concur-
rence of the witness, if he have signed the deposition ; and
it is only by an amendment of the return that such evi-
dence can be received, nor can it be supplied by affidavits. (s)
But affidavits may be used as before stated to point out the
discrepancy and found an order for amendment.

Where a ¢ertiorar: simply requires a return of the evi-
dence, the justice need not return the conviction, or a copy
of it. (f) If the justice should have returned the convie-
tion but had not done so, he would be allowed an oppor-
tunity to do so, and amend his return. If he had already
returned the convietion to the clerk of the peace, he might
show that fact, or he might transmit a copy of it instead,
stating why he could not return the original. (#) 1f the
Jjustice did not truly return the proceedings, he would be
liable for making a false return. (¥} A return of affidavit
and warrant only is insufficient. (w0}

A party appearing to support a conviction cannot object
to the cause being proceeded with, because the justice’s re-
turn to the certiorart is not under seal. ()

In a case where, owing to a mistake in the Crown Office,
a rule to return a writ of certiorari, and afterwards a rule
for an attachment issued, although a return had, in fact,
been filed——more than six months having thus expired since
the conviction—the court was asked to allow process to
issue against the justice for the illegal conviction, as of a
previous term, but the application was refused. (i)

(r} Reg. v. Flannigan, 32 U. . Q. B. 593 ; but ses ex parte Morrison,
13 L. C. J 295 )
(s) Reg. v. MeNaney, 7 C. L. J. N. 8. 325-6, por Wilson, J.; 8 U.C.P.R.
438.
(&) Ihid. 325, per Wilson, Jd.
(1) Ihid. 326, per Wilson, J.
{») Ihid. 325, per Wilsom, J.
(w) ftew v, Desgagne, Rob. Dig. 73.
{x) Reg. v. Oulton, 1 Allen, 269,
{y) Be Joice, 13 U, C. Q. B. 197,
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Where a rule nis for a certiorart to remove a convietion
is discharged, the successful party is not entitled to the
costs of opposing the rule. (2)

No separate application to supersede a certiorori need be
made, but objection may be taken to it in showing cause to
& rule to quash the convietion. (a)

Where irregularity is moved against as a substantive
matter, the eourt might give an opportunity to amend ; but
if urged against the quashing of a bad convietion, no sach
opportunity is afforded. (3)

In showing cause to a rule nisi to quash a convietion, it
was objected that the recognizance roll was irregular, being
dated in the 32nd vear of the reign of Her Majesty, while
the conviction was in the 33rd ; but held that this was only
ground for a motion to quash the certiorars or the allowance
of 1t, and that it could not be shown as s defect against
quashing a bad convietion ; and it would seem the objection
to the recognizance could not be taken at that stage of the
proceedings. {c)

The exercise of jurisdiction, in each of the circnit courts
of New Brunswick, is not entirely confined to one particu-
lar judge, so as to exclude any other judge from sitting and
holding the court, should oecasion require ; hut the eourt,
on every day on which it sits, is to be holden before some
one of the judges of the Supreme Court. {d)

Where a circuit court is adjourned to a future day, in
consequence of unfinished civil business, the criminal juris-
diction of the adjourned court is not eonfined to the érial of
offences committed before the adjournment, or of indictments
previously found. (e)

In the Provinee of Quebec the following points have been

s 8} %’Ix parte Daley, 1 Allen, 435 ; see as to costs, Rey. v. Ipstones, L. R,
. B. 218, - '

{a} Reg. v. McAllan, 45 . C. Q. B, 402.

(b} Keg. v. Hoggard, 30 U. €. Q. B. 156-7, per Richards, C. J,

{c} Thid. 152.

(d) Reg. v. Dennis, 8 Allen, 425, per Corter, C. J.
(e} Thid. 423, _
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decided: No motion to quash is necessary in cases of gerfio-
rart; (f) but in another case, simple inscription was held
not sufficient without a rule to quash. (g} The motion to
quash, if necessary at all, need not contain any reasovns. (h)
The six days’ notice of the application for certiorart is not
necessary in that province, the ordinary delay of one clear
day being sufficient. (¢) The merits of a cerééorari may be
heard on the merits of a tule to quash, without an inscrip-
tion for hearing. (7} Butsuch hearing must be had in one
of the two divisions of the court appointed for such hearing
in ordinary cases. (k) The convietion of an inferior tribunal
will be quashed even after it has been enforced and exe-
cuted, ()

The police magistrate has jurisdiction to impose a fine of
$100 for assault. {m)

County courts have no jurisdiction in penal actions, unless
it is expressly given them by statute. /n) They have, how-
ever, jurisdiction muder K. 8. O, e, 76, 5. 3, to try an action
for a penaliy against a justice of Lhe peace, where the peunalty
claimed does not exceed $80. (o)

The court of Quarter Sessions does not possess any greater
powers than are conferred on it by statute. It has, however,
Jjurisdiction over offences attended with a breach of the
peace. But forgery and perjury, not being attended with a
breach of the peace, are not triable at the sessions, (p) Kape

{ F) Br purte Thompson, 3 Q. L, . 200, '
(1) Ex parte Lanier, 6 Revue Leg. 850 ; ex parte Whitehead, 14 L. C, T,
267.

{fa) Ihid.

(i} Ihid.

{7} Bx parfe Murray, 14 L, ¢, J. 101,

(£} Ex porte Whitehead, 15 L. C. J. 43.

{f) Bx parte Thompson, 5 Q. L. R. 200,

{m) Er parte Koy, & Revue Leg. 452,

{n) ' Reilly g. & v. Allan, 11 U, O, Q. B. 526,

(o) Brash ¢. . v. Taggart, 16 U. C. C. P. 415,

(p) Beg. v, MeDonald, 31 U. C. Q. B, 337-9; Heg. v. Yarringion, 1
Halk. 408 ; Rex v. Haynes, R. & M. 208 ; Rex v. Hingins, 2Ea. 5; Butt v,
Conant, 1 B. & B. 548 ; ex parte Bartlett, T Jur. 649 ; Reg. v, Dunlop, 15
U. C. Q. B. 118; Rey. v. Currie, 31 U. C. Q. B, 582,
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also, though necessarily involving a breach of the peace, is
not, it seems, withiu such jurisdietion. q)

Under 32 & 33 Vi, e 20, 8. 48, the sessions of the peace
cannot try the offences specified in sections 27, 28, and 29
of that Act. A similar provision is.made by e. 21, & 92,
as to certain offences under it. By e. 29 of the same year,
8. 12, no court of general or quarter sessions, or recorder’s
court, nor any court but a superior court, having criminal
Jurisdiction, shall have power to iy any treason, or any
felony punishable with death, or any libel, S0 neither can
the sessions try coinage offences, (7} bribery or personation
at Duwminion elections, (s) nor offences againgt the Act for
preventing lawless aggressions, (¢} The enumerated exeep-
tiens contained in the foregoing statutes, and the excepted
cases of forgery and perjury define, as nearly as may be, what
the general jurisdietion of the sessions of the peace is, The
unexcepted offences they may try; (u) for instance, kidnap-
ping is within their jurisdiction, {v)

As the court of Quarter Sussions has no Jurigdiction in
perjury, a recognizance to appear for trial on such a charge at
the sessions is wrong ; but esrtiorari to remove it will be
refused, if the time for the appearance of the party has gone
by. (ur) :

The quarter sessions is a eourt of Oyer and Terminer, and a
ventre de novo may be awarded to it by the Queen’s Bench. (z)

It an order of justices, in sessions, be defective in one part,
it may be gquashed as to that, and confirmed as to the rest, if
the different parts can be separated. (y)

The court of Quarter Sessions has a general power to

(9) 32 & 83 Vic., c. 20, 5. 49; 36 Vic., o, 50, s, 1.

(r} See 25 Ed. III., ¢. 2, 5. 7 ; 31 Vie,, . 68, 5. 4,

{#) 87 Vic.,, e. 9, a, 118,

) 31 Vic,, ¢. 14,

() Reg. v. MeDonald, 31 U. ¢, Q. B. 33 , per Wilson, J,

(v) Cornwall v. Rey., 33 U. C: Q. B, 106.

(w) Reg. v. Currig, 31 U. C. Q. B, 582.

(w} Reg v. MeDonaid, 31 U. C, Q. B, 338, per Wilson, JF.; Camphell v
Reg., 11 Q. B, 799-814.

{y) Reg. v. Simpson, 1 Hannay, 32,
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adjourn, unless an Act of Parliament plainly intimates an
intention that they should not have such power. (2} The

* power of adjournment of any matter of which the court of
sessions way be seized is inherent in the court, and such ad-
journment need not be to the next, but may be to any future
court. Nor need there be a formal adjournment, if some pro-
ceeding is adopted by the court which virtually amounts to
an adjuurnment. () '

Where & statule enables two justices to do an act, the
justices sitting in Quarter Sessions may do the same act; for
they are not the less justices of the peace, because they are
sitting in court in that capacity. (0)

It would seem that the chairman of the Quarter Sessions
cannot make any order of the court, except during the sessions,
either regular or adjourned. (¢)

The sessions possess the same powers as the superior courts
as to altering their judgments during the same sessions or
term ; and for that purpose the sessions, as the term, ig all
looked upon as one day. {4}

On the first day of the segsions, the appellant’s counsel
called on and proved his case. The respondent did not appear.
It was not known that he had employed counsel, and the
court ordered the conviction to be quashed. On the second
day, counsel appeared and stated he had been employed, and
was taken by surprise, and explained the reason of his non-
appearance on the first day, to the satisfaction of-the court
and the appellant’s counsel, and applied to have the order of
the court, quashing the conviction, discharged. The chair-
man intimated that the application must not be understood
in the nature of a new trial, and that i’ a jury had decided
the case, the authority of the sessions to disturb the verdict
might he doubted ; but the court above held, on the authority

{z) See Reg. v. Murray, 271 U. C. Q. B. 134,

{a} Beg. v. Justices of Westmoreland, L R 3Q. B 457.

{5} Praser v. Dickson, 5 U, C. Q. B. 233, per Robinson, C. T
{c) fe Coleman, 23 U, . Q. B, 615.

{d) Req. v. Fitzgerald, 20 U. C. Q. B, 545, per Robinson, C. J.
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of Holborn v. Danes, (¢) that the sessions had power to revoke
the order quashing the conviction, (#)and may alter their
Judgment at any time during the sawe session, ()

It seems that the fact of a bench warraut having no seal
does mot make it invalid, () and a warrant of commitment,
under the seal of the court or signature of the chairman, is
not necessary. (%)

An attorney-at-law has no right tv act as an advocate in a
court of Quarter Sessions, () and it is not in the power of
county court judges to allow attorneys, who are not barristers,
to practise before them as advocates in county courts. (k)

A party prosecuting under s. 28 of the Criminal Procedure
Act, 18689, has no right to be represented by any other advo-
cate than the representative of the Attorney General, (1)

The Attorney General or Solicitor General may delegate
to counsel prosecuting for the Crown the authority vested in
him under sec. 28 of the 32 & 33 Vic, c. 29, fo direct an
indictment to be laid before the grand jury for certain of-
fences. {m)

It seems that the judges of every court have power to
regulate its proceedings as to who shall be admitted to act as
advocates, aud that there is no positive rule of law to prevent
any court of justice from allowing the attorney, even of a
private individual, from acting as an advocate. () But it
would seem that these remarks can only hold when there is
no statute excluding the person permitted to act. (o)

When a case has been reserved for the opinion of the supe-

{e} 2 Salk. 494-808,

(F) MeLean and MeLean, 9 U, C. L. J. 217.

{g) Tbied,; Re Smith, 10 U. C, L. J. 29.

g} Fraser v. Diekwon, 5 U, C. Q. B. 234 per Robinson, C. J.

(§) Owens v. Paglor, l.}U C.C P, 4

(4} Beg. v. Brridge, 3U. G, L. J. 32 -

(&) Re Brooke, 10 U. C. L. J. 49 ; sve also Be Lapenotiere, 4 U. C. Q. B,
492,

(&} Reg. v. 88 Armour, 5 Revue Leg, 469,

() Reg, v. Abrakams, 24 L. C. J. 325,

{n} Reg, v. Carter, 15 L. C. R. 295-6, per Me’red‘stk dJ.

(o) See Be Judge, G. C. Fork, 31 U. . @ B. 26
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rior court, the Court of Sessions are no longer in possession
ot it, either to pass sentencs or for any other purpose. (p)

The power of fining and imprisoning, necessary to consti-
tute a court of record, must be a general power, and a limited
power of fining and imprisoning, such as the power to im-
pose & specific pecuniary penalty and & certain number of
days’ imprisonment, does not constitute a court of record. (¢)

A court of Quarter Sessions, being a court of record, has
jurisdiction to fine for conterpt of court ; and a connsel was
fined for using insulting language to a juryman, and thereby
obstructing the business of the court. The Court of Queen’s
Bench will exercise a supervision in such cases, and see that
the inferior court has not exceeded its jurisdiction. (7)

Criminal énformations— Where an indictment will lie for
& misdemeanor, an information may also be sustained. (s}

Formerly any person might file a eriminal information in
the Queen’s Bench, for a wisdemeanor, against any other,
and such informations were frequently resorted to us a
means of extorting money. (£) The abuse was effectually put
a stop to by the £ & 5 W. & M., ¢, 18, which enacts: “ The
clerk of the Crown, in the King’s Bench, shall not, without
express orders given by the court in open court, receive or
file any information for a misdemeanor before he shall have
taken, or shall have delivered to him, a recognizance, from
the person procuring such information, to be exhibited in
the penalty of £20, conditioned to prosecute such informa-
tion with effect,”

The remedy, by criminal information, obtains in Quebee,
and the duties and powers ef the clerk of the Crown, in
such cases, are analogous to those of the master of the Crown
Office, or clerk of the Crown, in England, (u)

A party applying for a criminal information must declare

{p) Reg. v. Boulthee, 23 U. C. Q. B, 457.

{7) Young v. Woodcock, 3 Kerr, 554,

{+} Be Pater, 5 B. & 8. 208 ; 10 Jur, N. 8, 972,

{8) Reg. v. Mercer, 17 U, C. Q. B. 830-1, per Burns, J.
{t) Arch. Cr. Prae, 17,

{u} B parte Gugy, 9 L. C. R. 51,
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that he waives all other remedies, whether by civil action or
otherwise, (v} .

It is an established rule that no application for a eriminal
information can be made against a justice, for anything done
in execution of his office, without previous notice. ()

The justice is entitled to six days' notice of the motion ;
and the motion must be made in time to enable the party
accused to answer during the same term. () = And where the
motion was made after two terms had been suffered to pass,
and after a court of' Oyer and Termiuer had been held in the
district, it was refused. (¥)

A motion for a rule for a eriminal information, once dis-
charged for irregularity or insufficiency of proof, cannot be
repewed by amending the irregularity or supplyinz the de-
ficiency of proof (z)

If the conduect of the prosecutor has been blamable, the
court will not grans a criminal information against a magis-
trate at his instauce ; but it the eonduct of the magistrate is
not justitiable, the rule will be discharged without costs. (&)

The perscn in whose behalf the application is made cannot
move the rule in person. (b} The motion wust be wade by
a barrister or counsel. {¢)

To support a motion for leave to file a eriminal informa-
tion against a justice of the peace, the affidavits should not
he entitled in a suit pending. (d)

A criminal information must be signed by the clerk of
the Crown or master of the Crown office. (¢)

{v) Bx parte Gugy, 3 L. C. R. 51 ; see also Reg. v. Sparrow, 2 T, R. 198,
Wakley v. Cooke, 16 M, & W. 822,

{w) Reg. v. Heming, 5 B. & Ad. 668,

{x) Reg. v. Heustis, 1 James, 101 ;: Re Complaint Bustard v, Sehofield, 4
T. 0. Q B 0.8 1),

{y} Thid.

{z) B parte Gugy, 8 L. C. R. 51,

{a) Reg. v. Munro, Btev. Dig. 411.

{8} Bx pavte Gugy, 9 L. C. R. 1.

() 1 Chit. Rep. 602,

{d) Re Complnint Bustard v. Schofield, 4 U. C. Q. B. 0. 8 11; Reg. v.
Harrison, 6 'T. E. 60.

{¢) Reg. v. Ovooks, 3 U, C. Q. B. 0. 8. 733. ~
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An information in the name of the Attorney General will
be dismissed with costs, on an exception & la forme, it being
signed by certain attorneys styling themselves “procureurs
du Procureur Général,” inasinuch as the Attorney General,
when appearing for Her Majesty, cannot act by attorney. (f)

A criminal information by the Attorney (ieneral of New
South Wales, against a member of the Legislative Assembly
of that colony, for an assault on a member, committed
within the precinets of the House while the assembly was
gitting, in addition to charging the assault in fit and apt
terms, averred that such assault was “ in contempt of the
said assembly, in violation of its dignity, and to the great
obstruction of its business;” but the information was held
good on demunrrer, as the alleged contempt of the Legislative
Assembly was the statement of a consequence resulting from
the assault ; and whether that consequence did or did not
result from the assault, or whether it was a niere aggravation
of the assault, was immaterial. The words did not alter the
character, or the allegations with regard to the character, of
the offence charged, and, if surplusage, they might be re-
jected. (g)

A criminal information, being the mere allegation of the
officer who files it, may be amended. (%)

In an information for intrusion, the venue may be laid in
any distriet, without regard to the local situation of the
premises. (¢)

Where there is no proof that the defendant has been out
of possession for twenty years, the defendant cannot, under
a plea of not guilty to an information of intrusion, give evi-
dence of title under a Crown lease. ()

On applications for eriminal informations, the eoart is in
the position of a grand jury, and requires the sams amouant

(f1 Attorney General v, Loviolette, 6 T. C. ). 309,

{g) Attorney General v. Mocpheraon, Lo B. 3 P, C. App. 268,
(R} Ke Conkling 31 UL O Q. B. 167, per Wilwn, J,

(i) Attorney General v, Pocksiader, 3 U, C, Q. 13 0. 8. 341,
(7} ey, v. Sinmott, 27 U, O Q. B, 559,
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of evidence as would warrant a grand jury in finding a true
bill ; (4) and the case for the prosecution may be disproved
by affidavit on showing cause, and the application discharged
with costs on such evidence. ()

Criminal informations will be granted only when affecting
persons oceupying official or judicial positions, and filling
some office which gives the public an interest in the speedy
vindication of their character, or to cases of a charse of a
very'grave and atrocious nature ; and the manager of a large
railway company was therefore held not entitled to this
special favor, (m) and one learned judge expressed grave
doubts as to its propriety in any case. (n)

A rule nisi for a criminal information for libel having
been obtained against J. 8., on affidavits which stated that
a copy of a newspaper had been purchased from a salesman
in the office of the newspaper, and that, by a foot-nole to the
newspaper, J. 8. was stated to be the printer and publisher
of the newspaper, and that the deponent believed J, 8. to he
the printer and publisher, the court discharged the rule on
the ground that the affidavit contained no legal evidence of
publication, and that an affidavit on information and belief
was not legal evidence. Bub a defect in the affidavits on
which the rule nigi for a criminal information has been ob-
tained, may be supplied by a statement in an affidavit of the
defendant, made in showing cause against the rule. (s) The
affidavit, upon which the application is made, must disclose
all the material facts of the case, and if a material fact be
suppressed or misrepresented, the court will discharge the
Tule, very probably with costs. (p)

Bail—The object in committing parties to prison is to

(] Bz parte Ghugy, 9 L, (0, R. 5L,

{f} Rex v. Bates, Stev. Dig. 411.

() Keg. v. Wilson, 43 U. C, . B. 583 ; following cx parie Davideon,
London T'imes of 2nd August, 1878.

{n} Lhid.

{8) Reg. v, Stanger, L. R. 0 Q. B.352.

() Beg. v. Witleit, 6 T. R, 294 ; Rey. v. Williamson, 3 B. & Ald, 0892 ;
Arch, Cr. Pldg, 113,
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ensure their appearance to take their trial, and the same prin-
ciple is to be adopted on an application for bail. It is not a
question as to the guilt or innocence of the prisoner, but of
the probability of his appearing to stand his trial. (3) On
this account, it is necessary to see whether the offence is
serious and severely punishable, and whether the evidence
ig elear and conclusive. (7)

Where the charge against a prisoner is that he procured
& person to seb fire to his house, with intent to defraud an
insurance company, and it is shown that the prisoner at-
tempted to bribe the constable to allow him to escape, the
probability of his appearing to stand his trial is too slight
for the judge to order bail. (s} And this even though some
months must elapse before a criminal court competent to
try the case would sit. (2)

On an application by priseners in custody on a charge of
murder under a coroner’'s warrant, it is proper to consider
the probability of their forfeiting their bail, if they know
themselves to be guilty, and where, in such a case, there is
such a presumption of the guilt of the priscners as would
warrant a grand jury in finding a true bill, they should not
be admitted to bail. ()

A prisoner confined upon a charge of arson may be ad-
mitted to bail after a bill found by a grand jury, if the
depositions against him are found to create but a very
slight suspicion of his guilt. () A prisoner in custody for
larceny may be adinitted to bail, when the evidence dis-
closes very slight grounds for suspicion. (w) So upon a
charge of aggravated assault. ()

So a prisoner charged with murder may, in some cases,
in the exercise of a sound discretion, be admitted to bail.

(9} Bz parte Maguire, 7 L. C. R. 5.

(r} Reg. v. Brynes, 8 U. C, L. J. 76; Reg. v. Scaife, 9 Dowl. P. C. 553.
{s) Reg. v. Brynes, supra.

{t) 7bid,

{u} Feg. v. Mullady, 4 U.C.P.R. 314. ; ex parte Corrivean, 6 L.C.R. 249.
(v} KBz parte Maguire, 7 L. €. R, 87,

{w) Hex v. Jomes, 4 U, C. Q. B. O.
{z) Re McKinnon, 21]. C, L. J

. 0.8 18,
. N. 8. 324,
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-And where, on  trial for that erime, the Jury disagreed, the
court has admitted a prisoner to bail, (¥} Baut usually,
- where a true bill has been found on an indictment for
murder, bail will be refused. (%)

On an application for bail, the court may look into the
information, and, if they find good ground for a charge of
felony, may remedy a defect in the commitment, by charg-
ing & felony in it, so that the prisoner would not be entitled
to bail on the ground of the defective commitment. () A
person charged with having murdered his wife, in Ireland,
will not be admitted to bail until a year has elapsed from
the time of the first imprisonment, although no proceedings
have in the meantime been taken by the Crown, and no
answer has been received to a communication from the Pro-
vineial to the Home (fovernment on the subject. (b)) |

A prisoner charged with felony may be released on bail,
if it is satisfactorily established that, unless liberated, he
will in all probability not live until the time fized for his
trial. {¢) '

Prisoners charged with murder cannot be admitted to
bail, unless it be under very extreme circumstances, as
where facts are ‘brought before the court to show that the
bill cannot be sustained. The fact that prisoners indicted
for wilful murder cannot be tried until the next term, is no
ground for admitting them to bail () Accsssories after
the fact, who have merely harbored prisoners guilty of
murder, may be admitted to bail. {g) :

The court may order bail in a case of perjury. (g) And
indeed, wnder 32 & 83 Vie., c. 30, it is obligatory upon
Justices of the peace to adwit to bail in all cases of niisde-

¥) Bz parte Baker, 8 Revue Critique, 45.
{z) Reg. v, Keeler, 7U, C, P. R. 117.
{a) Rex v. Higyins, 4 U. C, Q. B. 0. 8. 83,
18) Rec v. Fitzgerald, 3 U, C. Q. B. 0. 8. 300.
{e) B purte Blossom, 10 L. C. J. 71, per Meredith, J.
{d} Reg. v. Murphy, 1 James, 158,
“(e) Thid
y) Beg. v. Johnson, 8 L. C. J. 285,

EE
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meanors. The slatute is equally binding upon the judges of
the superior courts. (z) :

The word “shall,” in s. 56 of this statute, is imperative. (f)
Therefore, where prisoners had been twice tried for misde-
~ meanors, and the juries on both trials discharged because of
disagreement, an order of the Court: of Queen's Bench, Crown
gide, that the prisoners be committed to gaol without bail or
mainprize, to stand their trial at the next term, and not to be
discharged without further order from the said court, was held
void. (%)

The word “ may,” in the 32 & 33 Vic,, c. 30, &, 52, must be

considered as conferring a power, and not as giving a disere-
tion. The object of the Act is to declare that one justice
cannot bail in felony, but may in misdemeanor. ({)
* Although a statute may require the presence of three
persons to conviet of an offence, yet one has power to bail
the offender in all cases of misdemeanor, by the common law
unless prevented by some statute. (m)

Where two juries have disagreed and been discharged, on
the trial of a person for misdemeanor, the law, from these
cireuinstances, raises such a presumption of innocence as to
entitle him to his discharge on bail. (n) .

Where the prisoners were convicted at the sessions, on an
indictment for felony, and a case reserved for the opinion of
the Queen’s Beneh, which had not been argued, a judge in
ehambers refused to bail, except with the consent of the
Attoruey General, (0) for the Con. Stats. U.C,c 112, vested
the discretion to bail, upon a case reserved, in the eourt
which tried the prisoners. () _

The fact of one assize having passed over since the com-
mittal of the prisouers, without an indictment having been

(i) Bx parte Blossom, 10 L. C. J. 73, per Heredith, J.
{§) +iid. 35, G1-8.

(l,\ hid. 35-46.

() tbidd. 67, p-v Meredith, J.

{m) King v. Urr, 5U. U, Q. B, O, 8. 724,

{ny Hx prrie Blossom, 10 L. C. J. 29-45,

(o) fevg. v. Nage, 2 U. C. P. R, 138.

{ p) 10itd. 139, per Robinson, C. J.
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preferred, is in itself no ground for admitting them to bail :
and it ean have no other influence than to induce a some-

-what closer examination of the evidence on which the
prisoner is committed. Where the prisoner does not bring
himself within the 31 Car. I1, o, 2, 5. 7, by praying, on the
first day of the assizes, to he brought to trial, as the Crown is
ot therefore bound to indict him at that court, the granting
of bail is diseretionary, and cannot be claimed as a right. (¢)

After the accused has pleaded not gutlty to an indictment,
no default can be recorded against him without notice, unless
it be on a day appointed for his appearance, (7)

Where a party accused of perjury has been arraigned and
bas pleaded not guilty, and no day certain has been fixed for
the trial, and no forfeiturs of his bail hag been declared, the

-mere failure of the party, when called upon to answer in the
term subsequent to that in which he was arraigned, cannot
operate as a forfeiture of such bail. (s) :

If an offence is bailable, and the party, at the time of his
apprehension, is unable to obtain immediate sureties, he may
at any time, on producing proper persons as sureties, be liber-
ated from confinement, (z)

A person accused of theft had given a recognizance of bail,
but after the finding of the indictment against him by the
grand jury, and before trial, had abszonded. A rule nise,
to enter up judgment on the recoguizance, was obtained, on
au affidavit of the clerk of the Crown, of the fact of & recog-
nizance having been entered into by the defendant, of the
signature of the justices of the peace thereto, and its return
into the superior court, and the hon-appearance of the party
to plead to the indictment, A copy of this rule, together
with a copy of the affidavit, was served on each of the defend-
ants. It was held that the rule nis was proper, instead of a
woceeding by seire facias, and that such Judgment might be

(a) Beg. v. Mullady, 4 U. C. P. R. 314,
{r) Reg. v. Orotequ, 3 L. . R. 67.

{8) Aitorney General v. Beguliew, 3 L. ¢, J. 117.

1) B parte Blossom, 10 L. (0, J, 68, per Meredith, J.
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properly entered on an affidavit of the service of the rule nist
therefor on the bail, and their failing to show cause. (u)

Whers bail entered into 4 recognizance conditioned for the
appearance of their principal to answer a charge ot assault
with intent to commit rape, and the ouly bill found against
the accused was for the more serious offence of rape, and his
recognizance was estreated for his non-appearance to answer

" that charge, a rule nisi was made absolute for their relief from
the estreated recognizance, for they did not become bail for
the appearance of the accused to answer a charge of rape, and
therefore his non-appearance to ahswer that charge was no
breach of the recognizance. (¥) ' '

In an ordinary recoghizance of Dbail, on an indictable
charge, the accused is not bound to appear uuless a bill-be
found egainst him. Where, therefore, the accused was
called, though the grand jury had not, owing to absence of
witnesses, an opportunity of tinding a bill, and the recog-
nizance was estreated, a rule was made abgolute for the relief
of the bail. () And a recognizance which omits the words
“to owe" Is void. (2)

Defendant, having eutered into a recognizance to appear
at a certain assizes, astended until the last day, when he left,
assuming, as no indictment had been found, that the charge
against him was not intended to be prosecuted. He was,
however, called, and his recognizance estreated. The court,
under the circumstances, relieved him and his sureties, under
the Con. Stats. U. €, ¢. 117, s. 11, on payment of costs, and
on his entering into a new recognizance to appear ab the fol-
Jowing assizes. (¥) _

Tt is no ground for discharging the estreat of a recognizance
of bail that the accused did not receive from the justice, who

() Regy. v. Thompsor, 2 Thomson, 9 ; affirmed by Reg. v. Cudihiy, 1 0ld-
vight, 701.

(v} Reg. v. Wheeler, 1 U, C. L. J. N. 8, 272

(i) Keg. v. Ritehie, 1 U, C, L. L. N. 72,

{at Reg. v, Hoodless, 45 U. C. Q. B, 566.

(y} Reg. v. McLeod, 24 U, C. Q. B. 458.
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took the recognizance, the notice directed to be given by the
7 William IV, ¢, 10, s, 8. )

When a recognizance is entered into for the appearauce
of the accused in the Court of Queen’s Beuch, it is the duty
of the judges of that court to estreat the recognizance in the
event of forfeiture, (a)

Where a prisoner charged with felony had been admitted
to bail upon an order of 2 judge in chambers, and an appli-
cetion was subsequently made to rescind such order and to
recomumnit the prisoner to gaol, on the ground that he had not
heen committed for trial at the time such order was granted,
being in custody only under a warrant of remand, and also
upon the ground that the bail put in was fictitious ; the court
held that a judge in chambers had the power to make the
order asked for; that when bail are insufficient or fictitions
better sureties may be ordered ; and the sureties in this case
appearing to be fictitious, the order was conditional upon the
failure of the prisoner to find new sureties within a specifiad
time, (5)

An application for bail must be made upan affidavits en-
titled “In the Queen’s Bench,” verifying copies of the
depositions. (¢) The affidavits should be accotnpanied by a
certified copy of the commitment. ()

Where a prisoner makes application to a judge in chambers
to be admitted to bail to answer a charge for an indictable
offence, under the 32 & 33 Vie, e. 30, s. 81, the copies of in-
formation, examination, etc., may be received, though certified
by the County Crown Attorney and not by the committing
justice. Under ss. 38 and 58 of this statute, the committing
magistrate has still power to certify copies of the information,
- examination and depositions close under his hand and seal. (¢)

(z) Heg. v, Schrum, 2 U, C. Q. B. 91.

{a) Reg. v. Orotean, 9 T. C. R. 67.

{b) Reg. v. Mason, 5 U. C. L. .J. N. & 203 ;U C. P, R, 125,

(¢} Reg. v. Barthelmy, 1 B. & B. 8 ; Dears, 60.

{d} Arch, Cr. Pldg. 89,

(€] Reg. v. Chamberlain, 1 7. C. L. J. N. 8. 157 : ibid. 142 ; aee algo Con.

Stats. U. C, ¢ 106, 5. 9.
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Juries,—The institution of grand juries, if not carefully
guarded, is liable to abuse, as it furnishes facilities for fraud
and oppression by giving an opportunity to & wicked per-
son to go before a secret tribunal, and, without notice to the
party accused, have & bill of indictment found against him,
which, whether true or false, may be used as an engine of
extortion; further proceedings may be abandoned if the
prosecutor can be bribed, so that justice is defeated if the
defendant be guilty, or an infamous wrong may be inflicted
upon him if innocent. The 32 & 38 Vie, e. 29, 8. 28
"amended by the 40 Vic, ¢ 26, was passed with a view to
suppress vexatious proceedings of this description. But it
is not necessary that the performance of any of the condi-
tions mentioned in this statute should be averred in the
indictment, or proved before the petty jury. (f)

The proceedings of grand juries are subject to the re-
vigion of the courts,and will be quashed if irregular. Thus,
where a prosecutor was on the panel of grand jurors, who
found a true bill, the indictment was quashed ; and it made
no difference that he was not present when the bill was
found. ()

1t is no objection, however, to a grand jury panel that a
juror whose name is on the list has not been suminoned, or
that s person has been summoned whose name was by error
omitted from the list, but afterwards added by the clerk of
the court. (&)

Nor is it a ground for quashing an indictment that some
of the grand jury were related to the officer who arrested
the prisoner. ({) No more is a sheriff disqualitied from
summoning the jurors because he has directed the arrest.(§)

When the indictment is preferred by the direction, or
with the consent in writing, of & judge of one of the superior
courts, it is for the judge, to whom the application is made

() Knowlden v, Reg., 5 B. £ 8. 532; 33 L. J. (M. C) 21%.
(g} Reg. v. Cumard, Ber. (N. B.) 326.

(h} Reg. v. Maillouz, 3 Pugsley, 493,

{3) Fhick.

A4 1bid.
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for such direction or consent, to decide what materialy
ought to be brought before him, and it is not, negessary to
summon the party accused, or to bring him before the
judge. (k) '

Where three persons were committed for conspiracy, and
afterwards the Solicitor General, acting under this statute,
directed a bill to be preferred against a fourth person who
had not been committed, and all four were indicted together
for the same conspiracy, such a course was held to be un-
. objectionable, (1)

It seems that where, in a civil action, the Jjury find &
party guilty of a erime, as where in an action on a policy
of insurance against fire arson is set up in the plea, and the
jury find the party guilty thereof, the plaintiff may be tried
on this finding for the criminal offence without the finding
of the grand jury. (m)

The evidenee offered to a grand jury is evidence of ac-
cumtbion enly. It is to be given and heard in secret sccord- :
ing to the oath administered. The accused has no right to

“appear before or be heard by the grand jury, either for the
purpose of examining his accuser or of offering exculpatory
evidence. _

Evidence before a grand jury can only be received under
the sanction of an oath, so that if any false statement be
made, the person may be punished. The oath may be ad-
ministered by the foreman ; but it can only be administered
when the jury are assembled as such. -

The law requires that twelve members should be present,
for the purpose of any inquiry, and twelve of them must
assent to any aceusation,

When a charge is presented to a grand jury, they should
consider whether the accused is capable of committing the
erime, and this involves the eriminal liability of infants,
persons non compotes mentis, married women, ete,

(k) Reg. v. Bray, 3B. & 8, 255; 32 L. J, (M. C,) 11.
(B Knowlden v, Reg., supra ; Arch. Cr. Pldg. 5.
{m) Rickardaon v. Can, W. F. Ins, Cs,, 17 U. g C. P. 34p, per J. Wilson, T,
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A reasonable conclusion only is required, and the rest is
for the jury on the trial. They must have reasonable evi-
dence of the corpus delicti, and that the accused is the
guilty person. The intent laid or charged against the ac-
cused should clearly appear, either expressly or by neces-
sary implication, from the circumstances. (n)

The record of a conviction for murder set out in the cap-
tion that the indictment was found at a general session of
Oyer and Terminer and General Gaol Delivery, before the
chief justice of the Common Pleas, duly assigned, and under
and by virtue of the statute in that behalf, duly authorized
and empowered to inquire, etc., setting out the authority to
hear and determine, as formerly given in commissions, but
not to deliver the gaol. It was then stated that, at the said
session of Over and Terminer and General Gaol Delivery, the
prisoner appeared and pleaded, and the award of venire was,
“ therefore let a jury thereupon immediately coms,” ete. This
record was returned to a writ of error, directed, “ To our
Justices of Oyer and Terminer for our county of C., assigned
to deliver the gaol of the said county of the prisoners therein
being, and also to hear and determine all felonies, ete” On
error brought, it was held that the authority of the justice
suffictently appeared without any statemenl whether a com-
mission had issued or been digpensed with by order of the
governor, for such courts are now held not under commis-
siong, but by virtue of the statute, Con. Stats. U. C, ¢. 11, as
amended by 29 & 30 Vic,, c. 40, and as the record sufficiently
showed the absence of any commission, it must be presumed
that it seemed best to the governor not to issue one. The
record showed the court to be held by a person competent to
hold it, either with or without 2 commission, and was there-
fore suffivient. (o) But it would seem that if the court had
been held by a Queen’s counsel, or county court judge, it
might have been necessary to show whether a commission
hed issued or not, because he would oaly have anthority if

{n) See charge of Mr; Jas. Burne, 31U, C. L. J. 6.
(0} Whelan v. Reg., 28 U. C. Q. B, 2.
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named in the commission, or appointed by one of the supe-
rior court judges,

It would seem, also, that if the caption had been defectives
it might have been rejected altogether under Con. Stats.
Can,, ¢. 99, s. 52.

In the same case, it was objected that the only authority
shown being that of Oyer and Terminer, the award, * thera-
fore let a jury thereupon immediately come,” was unauthor-
ized, and a special award of venire facias was requisite ; the
court, held, assuming, but not admitting, that in England there
18 a difference in this respect between the power of justices
of Oyer and Terminer and of Gaol Delivery, and that the
record showed no authority to deliver the gaol, that in this
country, vy the Jury Act, Con. Stats. U. C,, e. 31, both have
the same powers, the general precept to summon a jury being
issned by both before the assizes. (p)

A judge of assize, as such, may, by force of the statute 27

Edw. L,c. 3, deliver the gaol without any special commission
for that purpose. (g)
- The court is bound to take judicial notice of the powers of
a court of General Gaol Delivery, and, wherever it is recited
on a record that anything was dome at such a court, if it is
found that such court has power to do the thing recited, it
must be held to be rightly done, (r)

As to serving on juries, infancy has been considered a
ground of disqualification, on account of the probable defi-
ciency of understanding, Being over the prescribed age has
heen considered only a ground for not returning the juryman,
and there is no known head of challenge under which the
objection can be made to a juryman over the prescribed age,
if otherwise competent, The statute 13 Edw. I, ¢. 38, being
in the affirmative, leaves infants disqualified as at commeon
law, (s) » )

{p) Whalan v, Req., 28U, C. Q. B. 2.

lg) Ihid. 44, per A. Wilson, J.

{7} Ibid. 83, per Richards, C. J.

(s) Mulcahy v. Reg., 1. R. 3 E. & 1. App. 315, per Willes, J.
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This statute enacts, in peremptory terms, that old men
above the age of seventy years shall not be put upon juries.
But the prohibition in the statute was not intended as a dis-
qualification, but merely as an exemption ; for if they were
put upon the panel, they could not be challenged. t

The R. 8. O, ¢. 48, makes a clear distinction between dig-
qualification and exemption, Where, therefore, & juryman
was returned whose age exceeded sixty years, that fact only
opevated in his favor as an exemption, but was not & ground
for challenge as a personal disqualification. By this statute
every one between the ages of twenty-one and sixty was
qualified. By sec. 7, every person upwards of sixty years of
age is absolutely freed and exempted from being returned
and from serving on juries, and shall not be inserted in the
rolls to be prepared and reported by the selectors of jurors,

An alien, qualified and resident as the statute prescrives,
may be a juror in Nova Scotia. (v)

By s 11 of R. 8. O, ¢. 48, no man, not being a natural born
or naturalized subject of Her Majesty, shall be qualified o
serve as a grand or petit juror; so that now, juries de mediatate
linguee having been abolished, an alien is never admitted as a
Juror in the Provinee of Ontario.

Ohbjection to the jury panel, after verdict, can only be taken
by writ of error. {w)

The object of a challenge is to have an indifferent trial. (x)

The right of peremptory challenge, at comuton law, was a
principal incident of the trial of felony. This right cannot
be taken away by implieation from the terms of a statute,
unless such implication is absolutely necessary for the inter-
pretation of the statute. ()

In felonies, as well as misdemeanors, the Crown had the
right of challenging any number of jurors peremptorily, with-
out assighing any cause, until the panel was exhausted. 2)

{£) Mulcaky v. Reg., L. R. 3 E. & 1. App. 325.

{v) Reg. v. Burdell, 1 Oldright, 126.

(w) Reg. v. Kennedy, 26 U, C. Q, B, 326.

(«} Levinger v. Rey., 1. R. 3 P. C. App. 287, per Bir J. Napier.
(y} Thicd. 289, per Sir J. Nupier,

{2} Reg, v. Fellowes, 18 U, C, Q. B. 48,
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The 32 & 33 Vie., ¢. 29, 5. 38, enacts that, in all criminal
trials, whether for treason, felony or misdemeanor, four jurors
may be perempturily challenged on the part of the Crown.
The right of the Crown to cause any juror to stend aside until
the panel has been gone through, or to challenge any number
of jurors for canse, is not affected by this statute,

Even bafore the statute, on a trial for misdemeanor, as weil
as for felony, the Crown might, without showing cause, direct
Jurorg, on their names being called by the clerk of the court,
to *stand aside” until the panel was gone through, (a) and
so a second time till the panel is exhausted ; that is, till it ap-
pears that a jury cannot be obtained without such juror. (3)

This was the well understood practice on indictments for
felony as well as misdemeanor, and it is said that, before
the statute 33 Edward I, st. 4, (¢} the King might, challenge
peremptorily, without showing cause, but that Act was con-
strued to restrain the privilege, and to require the Crown
to show cause if the panel was otherwise exhausted. (d) The
restriction in practice thus imposed on the Crown is, that it
shall not exercise its prerogative so as to make it necessary
to put off the trial for want of a jury, such as the palty
arraigned is entitled to have on his trial. ()

The 37 Vic, e. 38, s. 11, which enacts that the right of the
Crown to cause jurors to stend aside shall not be exercised
“on the trial of any indictment or information by a private
prosecutor for the publication of a defamatory libel,” applies
to libels on individuels as distinguished from seditious and
blasphemous libels: and it makes no difference that the
Crown is represented by the Attorney General; (f) and if
the judge at the trial on such a case allow the right and

{5} Reg. v. Fraser, 14 L. C. J. 245 ; Reg. v. Benjamin, 4 U. G, C. P. 179 ;
Reg. v. Chasson, 3 Pugsley, 546 ; Reg. v. Hogan, L L. C. L. 4. 70; Reg. v,
Dougall, 18 L. C, J. 85.

{b) Rey. v. Lacombe, 13 L. C. J. 259,

(¢} See Con. Stats. U. C., ¢ 31 3. 101,

{d) Rey. v. Benjamin, 4U.C.C P 185, per Macaulay, C. J.

[¢) Levinger v. Beg., L. R, 3 P. C App 283 per Sir erpicr.

(f) Reg. v. Pa-tteson. BU.C.Q B. 1
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afterwards doubt the propriety of his ruling, he may reserve
the point for thé decision of the court above. {g)
Calling the list over once is not exhausting the panel. (k)
The direction to stand aside is not, in fact, a challenge. (2

But it is, in effect, equivalent to a peremptory challenge if,
without having t0 resort to such of the jurors as have been
*“set by” for the time, on the part of the Crown, there can be
procured from those returned on the panel enough of jurors,
not objected to, to make a jury. (7) _

* After the prisoner had been arraigned on his trial for
murder, had pleaded not guilty, and received the usual notice
of his right to challenge, two jurors were ealled who were not
challenged by him, and were thersupon sworn. The name of
John Hill was then called, and a person answering to thas
name came forward, and was sworn without challenge or
objection. Bume others were afterwards called, and on being
challenged peremptorily by the prisoner, they withdrew ;
and, after another was called and sworn without challenge,.
the prisoner’s counsel objected to John Hill, as he was a wit-
ness in the case {or the prosecution. Upon inquiry it was
found that there was a person named John Hill returned
on the panel, but that he was a different person from the
John Hill sworn on the jury, and that the latter was not
only a witness but also a resident of another county, and
“therefore not qualified to act as a juryman. Upon consent
of both the counsel for the Crown and the prisoner, he was
allowed to retire, and other jurymen were called and sworn
until the panel was full, the prisoner exercising the right of
challenge until the jury was chosen, The juror was with-
diawn before the prisoner was given in charge. The prisoner
was tried and convicted, and, upon motion for a new trial, the
court held, first, that the John Hill improperly sworn was

(g} Reg. v. Patteson, 36 U. C. Q. B. 127.

th) Reg. v, Lavombe, 13 L. C, F. 261, per Monk, J.: and see Mansell v,
Reg., 8K, & B, 54 ; Dears, & B, 375; 2e6 32 & 33 Vie.,, ¢, 29, 5. 41, as to
supplying defect of jurors, if the panel ia exhansted,

(i) Reg. v. Lacombe, supra, 261, per Budgley, J.

(7] Levinger v. Rey., supra, 288, per 8ir J. Naper.
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legally discharged from the jury; second, that his discharge
did not operate upon the jurors previously sworn, so as to
render it necessary to reswear them, and thus reopen the
prisoner’s right of challenge to them ; and third, that though
thirteen persons were sworn to try the prisoner, the twelve

- by whom he was tried constituted the jury for his trial; in
other words, that he was properly tried by the twelve whe
constituted the jury. (%)

If a jury be elected, tried and sworn, and charged with a
prisoner, and afterwards discharged without giving a verdict,
either because they cannot agree, or with the assent of counsel,
a new jury will be called and sworn in the ordinary way,
and the prisoner will have the usual right of challenge. (I)

A prisoner is entitled to challenge for cause before exhaust-
ing his peremptory challenges; and error will Iie for the
refusal of this right; but if the prisoner,after an erroneous
decision of the judge oun this point, peremptorily challenge
a juror whom he might have challenged for cause, he waives
his right in respect of such erroneous decision, and error can-
not be brought. (m)

If, after the improper disallowance of a challenge for cause,
the prisoner withdraw his plea of not guilty, and plead guilty, -
that would cure the cbjection, because the whole record mugt
be looked af, and not 2 merely isolated part of it; for one
part of it may be controlled by another, and that which may
be a canse of exception in one place, may be no exception
when read in connection with the rest of+the record. (n)

A prisoner, arraigned for uttering forged paper, has a right
. to challenge peremptorily, on the trial of a preliminary ques-
tion, to the effect that the prisoner had been extradited from
the United States on a charge of forgery. (o)

{k) Reg. v. Coulter, 13U, C. C. P. 299.
{f) Ibied.

{m] Whelan v. Reg., 28 U. C. Q. B. 2; affirmed on appeal, ibid. 108,
{n) Ihid, 184, per A. Wilzon, J.

{0) Reg. v. Paxtor, 10 L. C. J. 212,
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It is a good cause of challenge to a juror, if he has said he
would hang the prisoner if on his jury. (p)
A statute directed a jurors’ book to be made up in each
-year, for use in the year followiag, and declared that such book
should be in use from the first of January, for and during
one year. In Novembher, 1865, at a sitting of a special com-
mission, a panel was returned from the then existing jury
book. The jururs were not then called, but the sitting was
duly adjourned to the 19th of January, 1866, ut which time
the trial took place, when the jurors named in the return of
November, 1865, were called. One of the jurors, who had
been duly returned in November, 1865, not being in the list
for 1866, it was held that this was not a ground of challenge
to him. Nor did these facts show any ground for challenge
" to the array. (g) :

The prisoner mtay challenge the array if affinity exists
between the sheriff and himself; (r) and if he apprehend
that the array will be challenged on that account, he may
have the process directed to the coroner, with the consent of
the other party; and if the other do not consent, but insists
there is no cause for the change of process, he cannot after-
. wards take advantage of the objection which he has himself
alleged to be futile, {s)

It is a ground of such challenge that the prisoner has had
an action pending against the sheriff for assanlt. (¢)

The inclusion of unauthorized names on'a petit jury
panel is not a ground of challenge to the array; (u) nor is
the summoning of an excessive number, in which event the
unnecessary ones may be struck off by the judge. (v) '

Where a wrong juror by mistake answered the call of the
clerk, and served on the jury, it was held by a majority of

{p) Whelan v. Beg., 28 U. C, Q. B. 29.
(¢} Muleahy v. Reg. L. R. 3E. & I. App. 306.
v} Wetmore v, Levi, 5 Allen, 180,

(0) Whelan v, Reg., 28 L. C. Q. B. 54,

{¢) Rey. v, Miine, 4 Pugsley & B, 394.

{u) feeg. v. Maillowe, 3 Pugsley, 493.

{v) Lbid.
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the court in Quebec that thers had been a mis-trial ; (w) but-
in England, in a similar case, the majority held it only a
ground of challenge. (x)

An order for an extra panel under R. S, ¢. 92, 5. 87, of
Nova Scotia, is valid if signed by three judges, though they
do not constitute a majority. (¥) '

Whe the Crown demuarred to a challenge to the array,
and the judge on overruling the demurrer granted leave to-
traverse, it was held a matter in the discretion of the judge,
and not reviewable, (2)

Where the facts stated in the challenge would not of
necessity disqualify the sheriff from summoning a Jjury, and
might or might not render him partial, the challenge is to:
the favor, and it should, in addition to the facts relied upon,
contain an allegation that the sheriff was not impartial,.
otherwise it will be bad. ()

It is in the diseretion of the judge whether to require a.
challenge to the polls to be in writing. (5)

Bxpressions used by a juryman are not a cause of chal--
lenge, unless they are to be referred to something of per-

_sonal ill-will toward the party challenging ; and the Juryman
bimself is not to be sworn when the cause of challenge:
tends to his dishonor, as whether he has been guilty of
felony, or whether he has expressed a hostile opinion as to-
the guilt of the prisoner. (¢) He may, however, be ex-
amined on the voir direas to his qualification, or the leaning
of his affections. (d)

If one of the jury be taken ill at the trial the Jjudge can-
not, even with the consent of the prisoner, swear another
juror in his place and eontinue the trial ; and the objeetion

{w} Re. v. Feare, 3 Q. L, R. 219, following Reg. v, Miller, ] Dears. 468..
(¥) Rey. v. Mellor, 4 U. C. L. 1. 192 ; Dears. & B. 468,

{y) Reg. v. Quinn, | Russ. & (eld. 130.

{z) fley. v. Maillous, 3 Pugsley, 443,

{a) Brown v, Malthy, 4 Pugsley & B, 92.

{B} Key. v. Chasson, 3 Pugsley, 546,

{c] Thid.

{d) fhid.
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is not waived by the prisoner’s counsel afterwards address-
ing the jury. {¢)

. A statement by one of the jury, previously to their giving
their verdiet, that a newapaper had been handed to them,
cannot be recorded in the register of the court. (f) And
an affidavit by a party to a suit, simply stating that he is
informed and believes that one of the jurymen was under
age, will not be considered evidence of the fact. (g)

At any time before a juror is sworn, he may be examined
as to his qualification, whether before or after the peremp-
tory challenges are exhausted, in order to ascertain whether
he is a person gualified to he a juror. (%)

If thirteen jurers are sworn to try the prisoner, the swear-
ing of the thirteenth would be void, and the other twelve
would constitute the jury. {z)

Though a challenge has been improperly disallowed, yet,
if o improper person get on the jury, their verdict, when
none of them are disqualified, supports the judgment on the
indictment. (f)

If, after a prisoner’s challenge to a juror is disallowed, the
Crown then challenged hin, and the prisover objected to it,
unless the Crown showed cause, in the first instance, or the
prisoner contended the cause shown by the Crown was in-
sufficient, this would be a consenting to the juror as a proper
juryman. to be admitted to try the cause, or a waiver of all
objection te him, and the prisoner could not, after thaf,
revive his own original exception. (k) _

So, after the improper disallowance of a challenge to one
Jjuror, the prisoner would be bound to renew his exceptions
specifically to any jurors called afterwards, in order to estab-
lish a ground of error, or cause of complaint as to them. ({)

{e} Noble v. Billings, 3 Allen, 85,

{F) Reg, v. Notman, 4 C. L. L. 41,

{g) feg. v. Perley, 2 Pugsley, 449.

{h) Whelan v, Keg., 28 I%a C. Q. B 54,

(3} Feg. v. Coulter, 13 U. C. C. P. 303, per Draper, C. J.
{7} Whelan v. Reg., 28 U. (. Q, B, 137, per Draper, C. J
(k) Ibid. 53-4.

{I) fbid. 61, per A, Wilsor, J.
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It is settled law that a juryman must be challenged hefore
he.is sworn, and cannot afterwards be withdrawn except by
consent, (m)

A prisoner cannot challenge at all until a full jary ap-
pears, and lie must challenge to the array before he chal-
lenges to the polls. He must abide by his peremptory
challenge when he makes it, aud eannot withdraw it and
challenge another juror instead. The prisoner must also
show all his causes of vhjection before the Crown is “called
upon to show cause. The party beginning to challenge must
finish all his challenges before the other begins, and all ¢hal-
lenges of the same kind and degree must be suggested against
the juror at the same time, {m)

When there are two prisoaers for trial, it would not be
ground of error if the judge divected one of them to chal-
lenge first, and to make hig peremptory challenges before his
challenges for cause, and then allow the other his challenges
in like order. In such latter case, on a juror biing called
against whom there wag a_canse of challenge to the favor, he
would not be challenged peremptorily, but would go into the
jury box to abide the result of all the challenges ; and, when
the peremptory challenges were through, those for cause
would be proceeded with, and the juror would then be
reached. (@)

When a prisoner, on his trial, assumes to challenge a juror
for cause, it is competent for the Crown either to demur or
to ecounterplead ; thaw is, sei up some hew malter consistent
with- the matter of challenge, to vacate and annul it as a
ground of challeuge, or to deny the trath, in point of fact, of
what is alleged for matter of challenge. () The latter mode
is the only one calling for the intervention of triors. (¢)

{m) Beyr. v, Coulter, 13 U.C.C.P. 301, per Draper, C.J. i Reg. v, Mellor,
4Jur. N, 8. 214

(8) Whelan v. Beg., 28 U, C, Q, B. 49, [

(o) fbid. 47-50. -

(p) Thid, 168-9, per Gwynne, J.

() Fhid,

' FF
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The Con. Stats. U. C., ¢. 31, 5. 139, provides that no omis-
sion to observe the directions of the Act, or any of them, as
respects the «selecting jury-lists from the jurors’ rolls,” or
“the drafting panels from the jury-lists,” shall be ground for
impeaching the verdict.

Posgibly the array might be quashed, if the sheriff’s return
to the court contained the names of jurors resident out of
the county for which they were summoned. ()

In Ontario, the usual practice as to summoning jurors is
as follows: A precept, signed by the judges, who are always
named in both commissions of Oyer and Terminer and Gaol
Delivery, goes to the shetiff, to return a general panel of
jurors, and that precept is returned into court on the first
day of the assizes with the panel, and from the names con-
tained in that panel all the jurors, both in the civil and
eriminal side of the court, ave taken; and as the eriminal
court always possesses the powers of courts of Oyer and
Terminer and General Gaol Delivery, the jury process
awarded in that court is entered on the roll, “ therefore let a
jury thereupon imniediately come.”

The judge sitting at Oyer and Terminer or Gaol Delivery,
has power, after issue joined, to direct 2 jury to come for the
trial of the prisoner, and the usual venire facias, * therefore
let a jury thereupon immediately come,” is sufficient, because
under the Jury Act, Con. Stat. U. C, e 31, there has been
a previous precept issued for the return of jurors to that court;
and justices of both these courts have the same powers by the
Act. (s)

Where a court is held under a special commission, begun
in one year and finished in the next, and no new precept has
issued to the sheriff for the return of jurors, it is not neces-
sary that the jury should be empanelled from the jury-hook
for the latter year. (¢) This might be requisite if the Act

. . B. 331, per .Dmp'er, C. L
Q. B. 84-5, per Rickards, C. J.
E. & L. App. 308,

(3) Whelan v. Key., 28 U.

{¥) Reg. v. Kennedy, 26 U.
{t) Mulcaky v. Reg., L. R.

C
C.
3
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forbade a juror, duly summoned, to serve after the delivery
of the new bovk to the sheriff. ().

Juries de mediatate lingue ave not now allowed in the case
of aliens. ()

Where a jury of this kind is allowed, a writ of venire fucias
ad triandum must be issued summoning thirty-six jurors. (w)

Where the defendant has asked for a jury composed one-
half of the language of the defence, six jurors speaking that
language may be put into the box before calling any juror of
the other language. (x)

When, to obtain six jurors speaking the language of the
defence, all speaking that language have been called, the
Crown is still at liberty to challenge to stand aside, and is not
bound to show cause till the whole panel is exhausted. (y)

Where in a case of felony the prisoner had requested a
Jury de mediatate lingue, and one of the jurors was discovered
after verdict not to be skilled in the language of the defencs,
it was held that the trial was null and void. (2)

Where a prisuner has been arruigned on a charge of utter-
ing forged paper, it is not competent for the Crown to order
the trial by jury of a preliminary question raised by the
prisoner’s counsel, to the effect that the prisoner had been
extradited from the United States on a charge of forgery,
and could unot therefore be legally tried here for any other
offence. The question must be determined by the court. ()

The maxim that judges shall decide questions of law and
Jjuries questions of fact, is one of those principles which lie
at the foundation of our law. (3) The principle applies in
eriminal as well as civil cases, though, in some cases, it rests
with the jury to defermine a mixed question of law and
fact. ()

() Muleaky v. Reg,, L. R. 3E. & 1. App. 318, per Willes, J.
{v} 32 & 33 Vie,, ¢. 29, a. 39.
{w} Reg. v. Vonhaf, 10 L. C. J. 292,
{x) Beg. v. Dougall, 18 L. C. J. 85; but see 32 & 33 Vic., . 30
{y) Heg. v. Dougall, supra.
(z) Reg. v. Chamailiard, 18 L, (. J. 149,
{a) Reg. v. Paxten, 10 L, C, J, 212,
- (b)) Winsor v. Reg., L. R. 1 Q. B. 303, per Cockburn, C. J.
{c} Gray v. Reg., 1 E, & A. Reps. 504, per Sir J. +B. Robinson, Bart.
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The jury are bound to follow the direction of the court in
point of law; and where 2 jury attempted to persist in re-
turning a verdiet contrary to the direction of Pollock, C.B.,
he told them they were hound to return a verdict according
to his direction in point of law, and explained that the facts
ouly were within their province and the law in his; and
although he did not infringe on their provinee, he could not
permit them to invade his. (d)

The jury have a right, after the summing up and conclu-
sion of the case, and after retiring fo their room to deliberate,
to return to open court and re-examine any of the witnesses
whose evidence was not well understood by them. ()

The strictness of the rules regarding juries and the con-
duct of trials, has been much relaxed in modern times. (/)

The misconduet, or irregular and improper conduct of
juries, will only have the effect of vitiating their verdict,
when it is such that the result of the trial has been in-
fluenced by it, or when there is any sufficient and reasonable
ground to believe that such influence or effect has been pro-
duced by it. (g)

Thers is a substaniial distinetion in regard to misconduct
of the jury, whether the irregularity took place before or after
the jury are charged by the judge. The indulgence in the
way of separating, or otherwise, is much restricted after the
charge. () .

The fact that one of the jury, on’ a trial for felony, during
a recess which took place in the progress of the trial, not
being in charge of any officer or other person, entered a public
house, and meutioned the subject of the trial to A., and had
gome slight conversation with other parties as to it, i3, in
the absence of evidence that the juror or the verdict was

{d) Regy. v. Robinaon, 170 LI N B 83;4F. &F. 43.
(¢) Reg. v, Lamere, 8 L C. J. 28L.

y Reg. v. Kennedy, 2 Thomson, 207, per Habliburton, C. &.
() Ihid. 212, per Bliss, I,
(R T&id. 221, per Wilkins, J.



PRACTICE. 501

influenced by this, not sufficient to vitiate the verdict, or
amount to a mis-trial. (¥}

When a juror has separated from his brethren, and con-

_versed with others on the subject of the cause in a way cal-
culated to influence him in forming an opinion upon it, it
awounts to a mis-trial, let the consequences be what they
may ; but if the juror is not influenced by anything which
ovearred in consequence of the separation, there is ne mis-
trial. ()

In all eriminal trials less than felony, the jury may, in the
discretion of the court, and under its direclion as to condi-
tions, mode, and time, be allowed to separate during the
progress of the trial () But in felony such latitude is not
allowed, and if in such case the jury be permitted to separate,
there Is & mis-trial ; and the court may direct that the party
be tried as if no trial had been had. (§)

The Crown, as well as the prisoner, has a right to set aside
a verdict vitiated by the jury’s misconduet. (m) .

There is no authority for ordering that a jury have refresh-
ments during the period of their deliberation. (n)

As to discharging juries, there would seem {0 be no differ-
ence between misdemeanors and felonies. Iun both, the
principles on which trial by jury is to be eonducted are the
same. {0} i

If a juryman has merely fainted, because the court-room is
kot and close, it would be proper to wait a short time, and
then proceed ; but if he is taken so ill that there is no like-
lihood of his continuing to discharge his duty without danger
to his life, the jury must be discharged. (p)

Where the record of a conviction for felony showed that,
on the trial of an indictment, the jury being unable to agree,

{i) Beg. v. Kennedy, 2 Thomson, 203,

[i} Ihid. 206-7, per Hafiburton, C, I,

(%) 32 & 33 Vic., c. 29, 8, 57,

{fy Reg. v. Derrick, 23 L. C. J. 239,

{m) Reg, v, Kennedy, 2 Thomson, 213, per Bliss, J.

{n) Wingor v, Reg., L. R. 1 (. B. 308, per Cockburn, C. J.
{0} fhid. 307, per Cockburn, C. J.

{p) Ibid. 315, per Blackburn, J.
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the judge discharged them ; that the prisoner was given in
charge of another jury at the nexi assizes, and a verdict of
guilty returned, and judgment and sentence passed ; on writ
of error, it was held that the judge had a discretion to dis-
charge the jury, which a court of error could not review ;
that the discharge of the first jury without a verdict was
not equivalent to an acquitéal ; that & second jury process
might issue, and that there was no error on the record. ( g)

And it may be stated generally that when the discharge
of a jury is warranted by the rules of law, it does not
operate as an acquittal, or bar another trial; but if the jury
are wrongfully discharged, the prisoner cannot be put a
second time on trial. (#)

The illness of a juror, or the iliness of a prisoner, has
been held sufficient ground for discharging the jury. (s}

A jury sworn and charged, even in case of felony, may
be discharged, without verdict, in case of death or illness
of one of the jury, or their being unable to agree, or at the
desire of the accused, with the comsent of the proseen-
tion. (£) -

The jury cannot be discharged at the instance of the
prosecutor in order to obtain evidence, of which, at the
trial, there appears to be a failure. DBut it would seem that
this is not a rule of positive law, and that there are ex-
ceptions to it; and where a witness is kept away by the
prisoner, and by collusion between him and the prisoner, is
tampered with, the rule should be relaxed, and the judge
permitted to discharge the jury.

Where a jury are discharged in consequence of their not
agreeing, it 13 not necessary to wait; and, on the contrary,
the judge should not wait until the jury are exposed to the
dangers which arise from exhaustion or prostrated strength
of body and mind, or until there is a chance of conscience

{q) Winsor v. Reg., L. K. 1 (. B, 390 (Ex. Chr.)

(r} Fhicl.

(s) [hid, 303, per Cockburn, C. J.

&) Rey. v. Charlesworth, 9 UL C, L, 1. 53; 1 B. & 8. 460,
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and conviction being saerificed for personal convenience,
and to be relieved from suffering. ()

The defendant was put on trial for a misdemeanor. At
the trial a witness, ealled on behalf of the Crown, claimed
his privilege not to give evidence on the ground that he
would thereby criminate himself. The judge who presided
at the trial refused to allow him the privilege; but the
witness, atill refusing to answer, was committed to prison-
for contempt of court, and a convietion of the defendant
being under these circumstances impossible, the jury, at
the request of the counsel for the prosecution, and against
the protest of the counsel for the defendant, were dis-
charged without giving any verdiet. It was held that the
defendant ought not to be allowed to put a plea upon the
record stating the above facts, but that they ought to ap-
pear as an entry on the record. An entry was made upon
the record accordingly; when it was further held that
whether or not the judge had power to discharge the jury,
what took place did not amount to a verdict of acquittal,
nor was the prisoner entitled to plead autrefois acquit in
respect thereof, and that the defendant was not entitled to
judgment guod eaf sine die, or to the interference of the
court to prevent the issuing of a fresh process. (v)

The old doctrine, that if the jury could not agree, it was
the duty of the judge to carry them from town to town in
& cart, has been exploded in modern times. It is eertainly
not now the practice. (w) '

In criminal cases, not capital, where the verdict is so in-
consistent and repugnant, or so ambiguous and uncertain,
that no judgment ean be safely pronounced upon it, a venire
de novo may be awarded. ()

Where. on an indietment for murder, the jury returned
a verdict, in writing, in the following words: “ Guilty of

{#) Reg, v. Charlesworth, 9 U, C, L. J. 45.
(¥} Ihid. supra.
(w) Winsor v. Reg., L, R. 1 Q. B. 303, per Cockburn, C. J. ; ihid. 320-1,
per Mellor, J.
{x) Reg. v. Healey, 2 Thomson, 332-3, per Bligs, J.
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murder, with a recommendation to mercy, as there was no
evidence to show malice aforethought and premeditation,” it
was held that the verdict was too ambiguous and uncertain
to allow the court to pronounce any judgment upon it. )
A recommendation to mercy is no part of the verdiet, =

If 1t were shown that, upon the jury delivering their ver-
dict in open cowrt, anything was openly said by them which
could give the court to understand that they were not openly
assenting to that verdiet, and, nevertheless, by some error or
misapprehension, it was received as their unanimous verdict,
the court could and ought to interfere on such ground and
grant a new trial, when such a course was authorized by our
crininal practice, {a) o ~

A jury may correct their verdict, or any of them may with-
hold assent and express dissent therefrom, at any time before
it is finally entered and confirmed. (%)

It is irregular for counsel to question the jury directly, and
not through the court, as to the grounds of their verdict. {¢)

It would appear that the right of a jury to find a general
verdict in a ecriminal case, and to decline to find the facts
specially, cannot be questioned, especially when the verdict
is one of acquittal. (d)

It is doubtful whether a verdict can be received and re-
corded on a Sunday. (¢}

The Con. State. U, O, ¢. 113 (20 Vie, c. 61), has been
repealed except sections 5,16 and 17. By the 32 & 33 Vic,
c. 29, 5. 80, no appeal lies to the Court of Appeal in any
criminal case where the conviction has been affirmed by
either of the superior courts of common law, on any ques-~
tion of law reserved for the opiuion of such court. But now
by the Supreme Court Act, an appeal lies to the court thereby

(v} Rey. v. Healey, 2 Thomson, 331,

(2} See Bey. v, Trebileock, 4 U, C. L. J. 188 ; Dears, & B. 453.

(e} Reg, v, Felluwes, 19 [1.C.Q.B. 50, per Robinson, C. J. ; and see Reg. v,
Ford, 3 %’ C. C. P, 217-18, per Macaulay, C. J.

() Reg v, Ford, supra, 217, per Mucauloy, C. J.

{e) Jhid.

(@) Reg, v, Spence, 12 U, C. Q. B, 519,

(e} Winsor v, Heg., L. R. 1 Q. B, 308, 317, 322,
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constituted, where the decision of the court of final resort in
the province is not unanimous. {f)

It has been held in England that no case can be stated for
the opinion of the court for Crown cases reserved, exceph
upon some question of law arising upon the trial. Where
therefore, the prisomer had pleaded guilty, and the question
asked was whether the prisoner's act, as deseribed in the
depositions, supported the indictment; the court held that
they had no jurisdiction to consider the case. (g)

When a case is reserved, under the Con, Stats. U..C,, ¢. 112,
the court may arrest the judgment, with a view to a new in-
dictment being preferred, or for other purposes. (%)

In Reg. v. MeEvoy, (¢) the court, under the facts shown,
considered they might either enter an arrest of judgment
under the statute, or direct judgment to be given as for a
misdemeanor at common law: but the latter course was
adopted because it was doubted whether the judgment could
properly be arrested, where the indictment, though framed
impertectly, as for an offence against a statute, does contain
a sufficient charge of an offence at common law,

1t would seem that the objections, on ‘a motion to arrest
the judgment, are confined to the points reserved under the
statute. () '

Where, on an appeal from a conviction affirmed at the
sessions, it appeared that the point in question was purely
one of law, and there could he no object in sending the case
down for a new trial, the judgment was arrested. (%)

The court may, in certain cases, stay the entry of Jjudg-
ment until & new indictment is preferred, but in such case,
the indictment must be removed by certéorari. ()

{f) Heg. v. Amer, 28, C. R. 593.

(g) Reg. v. Clark, L, R.1C. C. R, 84336 1. J. (M, C) 14

(h) Bey. v, Bose, 1 U.C.L.J. 145 ; Reg. v. Spence, 11 U.C. Q B 3L ; Reg. v.
Orr, 12 U, O, Q. B. 57.

2 U. C. Q B, 344,

{§) Reg. v, Fennefy, 3 Allén, 132,
{i} Reg, v. Bubidge, 25 U, C. Q. B. 299.
{l) Heg. v. Spence, 12U, C. Q. B. 5 519,
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In eriminal matters, foreign law shonld not be brought be~
fore the court. (m} American authorities, though entitled to
respeet, will not be received as binding in our courts. (n) Nor
are English decisions absolutely binding in this country. (o)

If, after a verdict of guilty of felony, and when the judge
is about to pass sentence, objections are made by the prisoner’s
counsel in arrest of judgment, but overrulad by the judge
trying the canse, the court in dane has authority to inguire
into the validity of these objections, though the record does
not state that the prisoner’s connsel moved in arrest of judg-
ment. The presence of the prisoner at the arguinent may be
waived by conseant of parties. ()

The superior eourt will adjudicate on a reserved case of
misdemeanor in the absence of the defendant, who has fled
beyond the jurisdietion of the court. {p}

Where a man charged with felony is being tried, whatever
may have been his position in life, he wmust take his place in
the dock; but a misdemeanant, if on bail, is not obliged to
do so. ()

In criminal cases, it iz always entirely in the discretion of
the court to allow a view or not. It is therefore no irregu-
larity to allow the jury to have a view of premises where
an alleged offence has been committed, after the judge has
summed up the case. (s)

The court ought to take such precantions as may be neces-
sary to prevent the jury from improperly receiving evidence
out of court. Where, at proceedings on a view, evidence was
received in the absence of the judge, the prisoners, and their
counsel, the court for Crown cases reserved held that it is for
the court before which the trial takes place, to ascertain
whether such irregularity has taken place, and that they could

{m} Notman v, Req., 13 L. C. J. 259, per Duwal, C, J.

tn) Roberts v. Patillo, 1 James, 367 ; feg. v. Creamer, 10 L, C, K. 404,
(6) fley. v. Koy, 11 L. C. J, 92.

{p) Bey. v. Kennedy, 2 Thomson, 204,

{) Reg. v. Fraser, 14 L. O, J. 245,

{7) Be parte Blossem, 10 L, C. 3. 68, per Meredith, J.

(8} Bey. v. Martin, L, B. 1C, C, R. 378.
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not reverse the convietion on the ground of a mere state-
ment of what the judge wes informed ; and it is doubtful
whether, if such irregularity had occurred, this court would
have jurisdiction to grder a venire do novo, s for a mis-trial ;
or whether, if the facts were thus tried, and found to be as
alleged, they ought to be entered on the record, so as to give
an opportunity of taking advantage of the defect by writ of
error, or whether the question could be properly raised by a
case stated for this court. (2)

The judge has a discretion to adjourn the trial when the
counsel engaged in it becomes so ill as to be unable to pro-
ceed. One of the prisoner’s counsel at the trial, whilst he
was addressing the jury at the close of the case, was suddenly
seized with a fit, and incapacitated from proceeding turther,
No adjournment, however, was applied for: but the other,
who was the sentior counsel, continued the address to the jury
on the prisoner’s behalf, without raising any objection that
he was placed &t a disadvantage by his colleague’s disability.
It did not, moreover, appear that the prisoner had been pre-
Judiced by the absence of the counsel alluded to, and it was
held no ground for a new trial ; but in such case, if a post-
ponement had been asked in consequence of the iliness, it
would have been in the discretion of the judge to have grant-
ed it or not, and to have adjourned it for an hour or two, or
to another day, or for several days, or until the following
court, as might have been thought reasonable. {u)

Objections which it is intended to insist on afterwards,
must be distinctly raised at the trial ; and as the judge pre-
siding is authorized by the Con. Stats. U. ¢, ¢. 112, to reserve
any question of law for the opivion of the court, it is the
more necessary that his attention should be drawn to every
matter of law which is relied on for the prisoner, whether by
way of suggestion on the defence, or of exception to the
judge’s ruling, or direction at the trial. (v)

: .
{9 Heg. v. Martin, 1. R. 1 C. C, B. 375.
{u} Reg. v. Fick, 16 U, O, C. P, 370,
{v) Reg. v. Craig, 7 U. C. C. P. 241, per Draper, C. [,



508 THE CRIMINAL LAW OF CANADA.

The objections should also be noted by the judge, for the
court cannot notice grounds of objections taken in rules un-
less they appear in the judge’s notes; and it is the duty of
counsel on moving, to ascertain whethef the objections they
rely on were noted by the judge who presided at the trial
If they do not appear to be noted, a reterence should be made
to the judge to have the notes amended before they are made
the grounds of a motion, () :

There is nothing to prevent the judge, on a criminal trial,
having the notes of the evidence taken in writing by another
person. ()

The 32 & 83 Vic, c. 29, s. 32, provides that every objec-
tion to any indictment, for any defect apparent on the fuce
thereof, must be taken by demurrer, or motion to guash the
indictment, before the defendant has pleaded, and uot after-
"wards, The object of this statute was to prevent waste of
time and labor in criminal trials, and to compel a legal de-
fence to be resorted to at the earliest possible stage. The
court, therefore, will not arrest judgment after verdict, or
reverse judgment in error, for any defect appareni on the face
of the indictment, which could have been taken advauntage of
under this clause. (¥)

The defendant is not in all cases of acquittal entitled to a
copy of the indietment laid against him; and where the
charge wes for obtaining goods by false pretences, copies of
the indictment and papers were refused. (z)

A copy of an indictment for high treason may be obtained
by consent of the Attorney General. (@) And the same rule
seems to apply in felony; and his decision is not subject to
review. () At any rate, unless the indictment were re-
moved by eertiorari, the Court of Quéen’s Bench would not

{(w) Reg. v. Des Jarding O, Co., 27 U.C.Q.B. 380, per Morrison, J. ; see
alsn Cousins v. Merrill, 16 . C. C. P, 120,

(x) Duval dit Barbinas, v. Reg., 14 L. C. R. 75, per Mevedith, J.

() Reg. v. Mason, 32 U. C Q. B. 246,

() Beg. v. Seneeal, § L. C, J. 286.

{a) Rex v, McDonel, Taylor, 209,

{b) Reg. v. Joy, 24 U, C, . F. 78,
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have jurisdiction. (¢} The judge has power on acquittal to
order the delivery of a copy. (d) '

The 32 & 33 Vic, c. 29, s. 26, provides that on an indict-
ment for any offence laying a previcus conviction, the offender
shall in the first place be arraigned upon so much oaly of
the indictment as charges the subsequent offence, and if he
pleads not guilty, the jury shall be charged, in the first
instance, to inquire concerning such subsequent offence only.

If, when found guilty of the subsequent offence, the prison-
er denies that he was previously counvicted, or stands mute
of malice, or will not answer whether he is guilty or not
guilty, the jury should then be charged te inquire concerning
such previous convietion, ()

Where an indictment; contains one count for larceny, and
allegations io the nature of counts for previous convictions
for misdemeanors, and the prisoner, being arraigned on the
whole indictmnent, pleads not guilty, but is not tried till a
subsequent assize, when he i3 given in charge oun the count
for larceny only, this does not amount to an error, for he was
properly given in charge to the jury, and, having been ar-
raigned and his plea entered at a previous assize, could not be
prejudiced by any mistake in his arraiznment. (£}

Under the English Acts, 5 Geo. IV, c. 84, 5. 24, and 8 & 9
Vic., ¢ 113, s 1, which are in substance the same as our
32 & 33 Vic, c. 29, s. 26, omitting the proof of the identity
contained in the latter Act, it was held that the certificate
of a previous convietion, required by these Acts, is sufficient,
if it purports to be signed by an officer having the custody
of the records, although that officer is therein described as
the deputy clerk of the peace of a borough. (g)

The 32 & 33 Vic, c. 29, 5. 43, provides that all persons
tried for any indictable offence shall be admitted, after the

(¢} Reg. v. Joy, 24 U, C, O, P, 78,

() Heaney v. Lynn. Ber. (N. B.) 27.

(&) See Reg. v. Harley, 8 L. C. J. 280,

{(f) Reg. v. Maswn, 32 U. C Q. B, 246,

{9} Beg. v, Parsons, L. B, 1 C.'C. R. 24; 35 L. J, (M, C.) 167.
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wclose of the ease for the prosecution, to make full answer
and defence thereto, by eounsel learned in the law.

Two counsel only can be heard on behalf of prisoners
indicted for eriminal offences, and persons tried for felonies
may make their full defence by two eounsel, and no more,
before & jury wholly composed of persons skilled in the
language of the defence. (%)

After two counsel had addressed the jury on behalf of
“the prisoner, a third rose to do so, but was stopped by the
-eourt. (@) .

Two parties accused of the same offence have been held
in Quebec not to be entitled to a separate defence. (f) But
circumstances might exist which would render its allowance
‘necessary for the attainment of justice.

At the close of the case for the prosecution of three prison-
-ers, defended by separate counsel, one was acquitted, and
was called as a witness on behalf of one of the two remain-
ing. This witness eriminated the other prisoner; and it
was held that the counsel of the prisoner eriminated had
a right to cross-examine and address the jury on the evi-
dence so given; and that, as this right had been refused,
the convietion of the prisoner must be guashed, although
the court had offered to put the questions suggested by his
counsel. (%)

It has been held that, in cases of publie prosecutions
for felony instituted by the Crown, the law officers of the
Crown, and those who represent them, were in strictness
entitled to the reply, though no evidence was produced on
the part of the prisoner. () But in Ontario, a counsel for
the Crown, not being himself the Attorney or Solicitor
‘(eneral, had no right to reply in an ordinary prosecution
for crime, where no witnesses were ealled for the defence. (m

{A) Reg, v. D’ Adouat, 9 L. C. J, 84

(4) 1bid.

{ i‘] Reg. v. McConohy, 5 Revue Ley. T46. )

(k) Reg, v. Luck, 1 U. C. L. J. 78 ; B F. & F. 483 ; see also Beg, v. Coyle,
2U. ¢ L J. i

] Reg. v. Quatre Pattes, 1 L, C. R. 317.

(m) Reg. v. MeLellan, 9 U. C. L. J. 75.
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Now, however, the right of reply shall always be allowed
to the Attorney or Solicitor General, or to any Queen’s
counsel, acting on behalf of the Crown. (n)

A clerk of the Crown in Quebec, being a Queen’s coun-
sel, has a right to be heard in a criminal case, on behalf of
the Crown, notwithstanding Con. Stats. L. G, ¢. 77, s. 75;
and the duties and powers of clerks of the Crown not being
defined in their commissions, nor by statute, the court will
look to the English law, and the powers and duties of the
master of the Crown office there, as a guide in deciding on -
the duties and powers of clerks of the Crown in Quebec. (0)

Crown prosecutions differ from ordinary eivil suits ; for, if
the Queen be prosecutor, there can be mo non pres., of non-
sult or demurrer to evidence. The prosecutor may he a wit-
ness but not the defendant, and if the latter obtain judgment,
he is not entitled to costs. (p)

Error—A writ of error lies for every substantinl defect
appearing on the face of the record, for which the indictment
might have been quashed, or which would have been fatal on
demurrer, or in arrest of Judgment, A writ of error is, there-
fore, the proper remedy for certain substantial defects appeat-
ing on the face of the record. (g)

A court of error is confined to errors appearing on the face
of the record, and cannot exercise an appellate jurisdietion,
and inquire into the facts of the case, () and affidavits for
this purpose are inadmissible. Nor can the judge’s notes be
looked to, as they form no part of the record. (s)

Unless there be manifest error on the face of tl__:e record,
it is the duty of the court to affirm the Judgment. (£)

The matter is to be decided as a strictly legal proposition,
and no consideration of the effect which the decision may

{n) 32 & 33 Vic., ¢ 29, s. 45, suba. 2,

(0) Rey. v, Career, 15 L. €. R. 201,

(p) Reg. v. Pattee, 570, C.P. R, 205;70C. L. J. N. 8. 124,

() Duval dit Barbinas v. Reg., 14 L, C. R. 71,

{r) Duval dit Barbinas v. Reg., 14 L.C.R. 79, per Duval, C, J, ; ibid, 735,
per Meredith, J. ; Doupall v. Beg., 22 L. C. J, 133,

(&) Dougall v, Reg., 22 L. C. J. 133. :

{t) Wheinn v. Beg., 28 U. ¢, Q. B. 139, per Draper, C, I,
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have upon the parties will be permitted to be taken into
consideralion, to mould the judgment of the court by the
exercise of discretion. ()

No writ of error will be gllowed in any criminal case,
unless founded on some guestion of law which could not
have been reserved, or which the judge presiding at the trial
refused to reserve for the consideration of the court- having
jurisdietion in such cases, or unless it be a point which eould
not have been reserved a the trial. {v)

Whether the police court is a court of justice within 32 &
33 Vie, c 21, 5 18, or not, is a question of law which may
be reserved by the judge at the trial, under Con. Stat. U. C,,
¢. 112, 5. 1 ; and where it does not appear, upon the record in
error, that the judge refused to reserve such question, it can-
not be considered upon a writ of error. (w)

There is no case in which the diseretion of a judge, exer-
cised on a mixed guestion of law and fact, has been reviewed
in error. (&}

It would seem that. when & judge has a discretion to do or
omit to do a particular thing, his judgmweut, in the exercise of
that diseretion, is not subject to revision in error. Rules of
practice or procedure, on a criminal trial, rest pretty rauch in
the discretion of the. judge, and cannot be made the founda-
tion of a writ of error. (%)

The right of postponing the hearing and trial of the caunse,
urged by a prisoner as a ground of challenge, is discretionary
with the judge, and the question is only one of practice or
procedure, and, therefore, not examinable in error, (2)

A writ of error will lie where a venire facias for the sum-
moning of jurors is addressed to improper parties. (¢) Soa

(u) Whelan v, Reg. U, C. Q. B. 94,

{v) 32 & 33 Vie,, ¢. 20, 5. 80 ; Reg, v, Muason, 32 U. C. Q B, 246,

{w} Aoy v. Mra,son aUpreE.,

{x) Winsor v. Re'y L, &t 1 Q. B. 316.

() Ihid. Whelan v. Reg.,, 28 U.C. Q. B. 1, ef 2eq.

(z) IBid. 133.

(a} Reg. v. Kennedy, 26 U.C.Q.B. 332, per Draper, C. J. ; Crane v. Hol-
fund, Cro. Bl 138 ; see also Willoughby v. Eyerton, Cro. Kl 853.
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*

challenge to the array overruled would be a ground of error,
if the party did not afterwards challenge to the polls. (8)
The improper granting or refusing of a challenge is alike
the foundation of a writ of errer. (c)

The proceedings on a rule for contempt, on the Crown side
of the Court of Queen’s Bench, do not constitute & criminal
case within Con. Stats, L. C,, c. 77, & 58, and, as a writ of
error dues pot lie, at ecornmon law on an adjudication for con-
tempt, for it is a judgment in immediate execution not ex-
aminable in any other tribunal, therefore & writ of error does
not lie with respect to judgment rendered on such & rule. ()

For an improper award of a wenire de novs, a writ of error
lies for the subject. (¢}

The proper proceeding to reverse a judgment of the court
of Quarter Sessions is by writ of error, not by kabeas corpus
and certiorars, es in the case of summary convictions, ( f)

No writ of error lies upon a summary convietion, and it
only lies on judgments in courts of record acting according
to the course of the common law. {g)

A proceeding by writ of error is the more formal method
of getting rid of an erronecus judgment, but, as the writ lies
for error ¢n the judgment, where the judgment is void perhaps
it would not be the proper course. (A)

After judgment, the only remedy is by writ of error. But
error only lies on a final judgment. (¥)

The rule prevailing in civil cases, that when the error is
in fact and not in law, the proceedings may be taken in the
same court, but when the error is in the judgment itself,

error must be in another and superior court, extends also to
criminal cases.

() Winsor v, Reg., L. R. 1 Q. B. 61, per Wilson, J.

{c) Thid. 93.

(d) Ramsay v. Reg., 11 L. O J. 158,

(e} Reg. v. Charlesworth, 9 U, C. L. J, 51, per Crompton, J.
(£ Reg, v. Powell, 21 U. C, Q. B. 215,

{g) Ramsay v, Reg., 11 L. C. J. 166.

(R} Reg. v, Sullivan, 156 U. C. Q. B. 435, Wilson, J.; Reg. v. Smith
10T C Q. B 99, per g

() Bx parte Blossom 0L O J 42, per Badgley, J
GG
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Therefore, the Court of Queen’s Bench for Ontario has no
authority, in criminal cases, either at common law or hy
statute, to issue its own writ for the review of its own judg-
ment upon error in law, returnable to a superior court. But
the Court of Appeal for Ontario has fall power to issue a writ
of error in criminal as well as civil cases, and, when the error
is in the judgment in the Court of Queen’s Bench, the writ of
error should be issued out of the Court of Appeal. The writ
may be, as nearly as possible, in the form of a writ of appeal
given by the orders of the court, as published in 1850, (j)

A writ of error cannot be granted without the fiat of the
Attorney General (%)

If, in an information of yue warranto, the Attorney Greneral
have granted his fiat that a writ of error may issue, the court
will not interfere, the first heing conclusive, ()

The Attorney General (or, in his absence, the Solicitor
(General) elone can authorize the issue of a writ of error, and
he cannot delegate that power to another. Where, therefore,
a writ of error was issued and signed by T. K. Ramsay, acting
for and in the name of Her Majesty’s Attorney General, and
not by the Attorney General himself, it was held illegal and
void. {m})

On error, from the Court of Queen’s Bench for Ontario to
the Court of Appeal, the party is at liberty, in the latter
court to assign mew errors, in addition to those laid in the
Court of Queen’s Bench. (n)

It has been already shown that a court of error can only
consider matters appearing on the face of the record. It
follows, therefore, that matters which cannot be raised upon
the record arec not examinable in error. The pleadings, the
proper continuance of the suit and process, the finding of the
jury upon an issue in fact, if any such had been joined, and

{§) Whelan v. fleg., 28 U, C. Q. B. 100.
(kY Notman v. Reg,, 13 L. . J. 258 ; see also Whelan v. Key., supra,
(I Reg. v. Glmke,5U ¢ L J 263,

{m) Dunlop v. Bey., 11 L, C, T. 271,

{ny 8 See Whelan v, Reg S8 TU.C.Q.B. 110 ; Bey. v. Maxon, 32 U.C.Q.13, 246,
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the judgment, are the only matters which can be raized upon

~the record with a view to error. As a bill of exceptions
does not lie in & criminal ease, there i= no mode of cansing
the ralings of the judge, upon questions of evidence, or his
directions to the jury, to be made part of the record, and con-
sequently such rulings or directions caunoct be reviewed in
error, (o)

It need not appear on the face of the record that the
jury, when they retired at the Judge’s charge, were in the
custody of sworn constables. An ohjection on this ground
cannot, therefore, be reviewed in error. Though the im-
proper allowance or disallowance of a challenge is ground
of error, yet, strictly speaking, there ought to be an answer
in law or in faet to the challenge, and a judgment upon the
issue raised.

When the proceedings on a challenge are regular, they
may be wade a part of the reeord, and may be examined
in error. ( p)

If it is desired to take the opinion of the court on the
rulings of the judge, or his directions to the Jjury, the proper
eourse is to apply to him to reserve a, case, under the statute
for the opinion of the court. (g)

On the trial of a prisoner who had been extradited from
the United States, it was held that no question of law could
be reserved and heard until after convietion. ()

To purge error, it would seer that a prisoner cannot con-
sent to the evidence of witnesses given on a former trial
seing read in place of a new examination of the witnesses,
Uthough the witness was present in court, and was swomm
ind heard his evidence read over, and the parties were told
hey were at liberty further to examine and cross-examine
1im. (g)

{8) Duwval dit Harbinos v. Reg., 14 1., C. R, 72-4, per Meredich, J.
(p) Ibid. 74-5, per Meredith, J,

() Ihid. 74, per Meredith, J.

(r} Beg, v. Paxton, 2 L. C. L. J. 162,

(s} Beg, v. Bertrand, L. R. 1 P, C. App. 520 ; but see Rexv. Streek, 2 C,
P PO413; Rew v, Foster, T C. & P, 405 ; Whelan v. Reg., 28 U, Q. Q. B, 52,
er 4. Wilaon, J.
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A prisoner can consent to nothing manifestly irregular ;
as that his wife should be examined as a witness, or that
the witnesses should be examined without being sworn,
or that admissions made by his attorney to the opposite
attorney out of court should be received as evidence in
the cause. (w) He may, however, consent to withdraw or
release his challenge altogether, or to accept a juror, on
his challenge being overruled. He might consent too to
secondary evidence being given, and, it would seem, al-
though no notiee to produce had been served. So he might
consent to withdraw a plea in abatement, and he may with-
draw his plea of not guilty, and plead guilty. He might
also consent to the jury taking with them plans or writings
not under seal, which were given in evidence. (z)

A concilium has been granted for the argument bf errors in
the Court of Queen’s Bench. (%)

Tt would seem that the court may direct Crown cases to
gtand on the new trial paper for argument with ordivary
suits between party and party. ()

If a juror against whom there is a good cause of challenge
is sworn, and sits on the jury, there would be a is-trial, and
the proceedings would amount to error, and on writ of error
brought, the court would direct a vendre de nove, if the party
was not allowed to challenge for cause, and was directed to
challenge peremptorily. (e) :

A mis-trial vitiates and annuls the verdict #n tofo, and the
only judgment is a venire de novo, because the prisoner was
never, in contemplation of law, in any jeopardy on his first
trial. (b) .

The distinetion between a ventre de novo and a ne w trial is
that the former must be granted in respect of matters appear-

(w} Whelan v. Reg. 128 T.C.Q B 52
() Thicl, 53-4, per 4. Wilson, J.

() Ibiel. 15,

{z) Reg. v. Yinnott, 27 U Q. B 530
() Whelan v. Reg., 28 U, 0. Q. B. 59-9L
By Foid, 137
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Ing upon the record, but & new trial may be granted upon
things out of it. {c)

It seems that & venire de novo can be awarded in a case of
felony on a defective verdict. (d) * But unless there is such
an irregularity as to annul ell the proceedings on the record
subsequent to the award of the jury process, and render the
first triel an absolute nullity, a venire de nove should not be
granted, (o)

There is no authority that an abortive trial prevents a
venire de nove In 2 case of misdemeanor; (f) and if a trial
proves abortive, a venire de novo may be awarded in a case of
felony as well as misdemeanor. (g) :

A verdict on & charge of felony has been held to be a
nullity, and a wenire de novo awarded, in cases of defect of
jurisdiction, in respect of time, place or person, or where
the verdict is so insufficiently expressed, or so ambiguous,
that a judgment could not be founded thereon. (h)

A prisoner having been tried and convicted of a capital
felony, by a court of Oyer and Terminer in New South
Wales, and sentence of death passed and the judgment
entered upon record, an application was made to the
Supreme Court, sitting in bane, for a rule for a venire de
novo, on an affidavit which stated that one of the jury had
informed the deponent that, pending the trial and before
the verdict, the jury having adjourned to an hotel, had
access to newspapers which contained a report of the trial
ag it proceeded, with comments thereon. The Supreme
Court made the rule absolute, considering that there had
been a mis-trial, and ordered an entry to be made on the
record of the circumstences deposed to, that the judgment
 the ver{hct should be vacated, and a fresh trial had ; but

e} Reg. v, Ke?mcrdy, 2 Thomaon, 213, per Ak, J.

(d) Wensor v. Reg., L. R, 1 Q. B.-319, per HJmkbzem,J Campbell v, Reg.
11 Q. B. 799 ; ffray v, Reg., 11 Cl, & F. 427..

(€} Reg. v, Kennﬂdy, supra, 223, per Witking, J.

(J) Beg. v. Charlesworth, 9 U. C. L. I 5L

{g) Winaar v, Reg., L. K. 1 . B. 319,

(h) Rey. v, Murphy, L. B. 2 P. C. App. 548, per Sir Wm. Erie.
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A prisoner can consent to nothing manifestly irregular ;
as that his wife should be examined as a witness, or that
the witnesses should be examined without being sworn,
or that admissions made by his attorney to the opposite
attorney out of court should be received as evidence in
the cause. (w) He may, however, consent to withdraw or
release his challenge altogether, or to accept a juror, on
his challenge being overruled. He might consent too to
secondary evidence being given, and, it would seem, al-
though no notiee to produce had been served. So he might
consent to withdraw a plea in abatement, and he may with-
draw his plea of not guilty, and plead guilty. He might
also consent to the jury taking with them plans or writings
not under seal, which were given in evidence. (z)

A concilium has been granted for the argument bf errors in
the Court of Queen’s Bench. (%)

Tt would seem that the court may direct Crown cases to
gtand on the new trial paper for argument with ordivary
suits between party and party. ()

If a juror against whom there is a good cause of challenge
is sworn, and sits on the jury, there would be a is-trial, and
the proceedings would amount to error, and on writ of error
brought, the court would direct a vendre de nove, if the party
was not allowed to challenge for cause, and was directed to
challenge peremptorily. (e) :

A mis-trial vitiates and annuls the verdict #n tofo, and the
only judgment is a venire de novo, because the prisoner was
never, in contemplation of law, in any jeopardy on his first
trial. (b) .

The distinetion between a ventre de novo and a ne w trial is
that the former must be granted in respect of matters appear-

(w} Whelan v. Reg. 128 T.C.Q B 52
() Thicl, 53-4, per 4. Wilson, J.

() Ibiel. 15,

{z) Reg. v. Yinnott, 27 U Q. B 530
() Whelan v. Reg., 28 U, 0. Q. B. 59-9L
By Foid, 137
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ing upon the record, but a new trial may he granted upon
things out of it. (¢)

It seemus that a venire de novo can be awarded in a case of
felony on a defective verdict. (d) " But unless there is such
an irregularity as to annul all the proceedings on the record
subsequent to the award of the jury process, and render the
first trial an absolute nullity, a venire de novo shonld not be
granted. (¢) .

There is no authority that an abortive trial prevents a
venire de nove in a case of misdemeanor; (f) and if & trial
proves abortive, a venire de nove may be awarded in a case of
felony as well as misdemeanor. (g)

A verdict on a charge of felony has been held to be a
nullity, and a venire de novo awarded, in cases of defect of
jurisdiction, in respect of time, place or person, or where

. the verdiet -is so insufficiently expressed, or so ambiguous,

that a judgment could not be founded thereon. ()

A prisoner having been tried and convicted of a capital
felony, by a court of Oyer and Terminer in New South
Wales, and sentence of death passed and the.judgment
entered upon record, an application was made to the
Supreme Court, sitting in bane, for s rule for a venire de
novo, on an affidavit which stated that one of the jury had
informed the deponent that, pending the trial and before
the verdict, the jury having adjourned to an hotel, had
access $0 newspapers which contained & report of the trial
as it proceeded, with comments thereon. The Supreme
Court made the rule absolute, considering that there had

- been a mis-trial, and ordered an entry to be made on the
- record of the circumstances deposed to, that the judgment

on the verdiet should be vacated, and a fresh trial had ; but

{¢) Reg. v. Kennedy, 2 Thomson, 215, per Bliss, J.

id) Winsor v. Reg., L. B. 1 Q. B. 319, per Blackburn, J.; Campbell v. Reg.,
11 Q. B, 799 ; (fray v. Rep., 11 Cl. & F, 427,

(e} Reg. v. Kennedy, supra, 223, per Wilkins, J.

{ F) Jieg. v. Charlesworth, $ U. C. L. J. 51,

{g) Winsor v. Reg., L K. 1 Q. B. 319.

(h Reg. v. Murphy, L. R. 2 P. C. App. 348, per Sir Wi Brie.
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ing upon the record, but a new trial may be granted upon
shings out of it, (¢)

It seems that a venire de novo can be awarded in a case of
elony on a defective verdict. (d) = But unless there is such
w irregularity as to annul all the proceedings on the record
mbsequent to the award of the jury process, and render the
irst trial an absolute nullity, a venire de nove should not be
ranted, {e)

There is no authority that an abortive trial prevents a
senire de nove in a case of misdemeanor; (/) and if a trial
yoves abortive, a vendre de novo may be awarded in a case of
elony as well as misdemeanor. (g) '

A verdict on & charge of felony has been held to be a
rallity, and a vensre de novo awarded, in eases of defeet of
urisdietion, in respect of time, place or person, or where
he verdiet is so insufficiently expressed, or so ambiguous,
hat a judgment could not be founded thereon. (A)

A prisoner having been tried and convicted of & eapital
elony, by a court of Oyer and Terminer in New South
Wales, and sentence of death passed and the judgment
ntered upon record, an application was made to the
Supreme Court, sitting in bame, for a rule for a venire de
woo, on an affidavit which stated that one of the jury had
nformed the deponent that, pending the trial and before
he verdict, the jury having adjourned to an hotel, had
lecess to newspapers which contained a report of the trial
& it proceeded, with comments thereon. The Supreme
Jourt made the rule absclute, considering that there had
reen g mis-trial, and ordered an entry to be made on the
ecord of the circumstances deposed to, that the judgment
 the verdict should be vacated, and & fresh trial had ; but

{e) Heg. v. Kennery, 2 Thomsou, 215, per Blisa, J.

() Winsor v. Reg., L, R. | Q. B,-319, per Dackburn, J. ; Campbell v, Reg.,
L@ B. 799 ; (fray v, Reg., 11 CL. & F. 427,

{e) Reg. v, Kennedy, supra, 223, per Wilkina, J.

(/) Reg. v. Charleaworth, 8 U, C, L. J, 51.

{g) Winsor v. Reg., L. K. 1 Q. B. 319.

(h) Reg. v. Murphy, L. R. 2 P. C. App. 548, per Sir Wm. Bvie.,
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on appeal to Her Majesty in council, it was held by the
judicial committee that a wenire de novo cannot be awarded
after verdiet upon a charge of felony, tried upon a good
indictment and before a competent tribunal, where the
prisoner has been givenin charge to a jury in due form of
law empanelled, chosen and sworn; secondly, that if a venire
de nove could be awarded wpon an application, by way of
error on appeal, the proceeding in the Supreme Court was
defective in form, and not warranted by the suggestion
éntered on the record, and therefore, thirdly, that the order
for vacating the judgment and for a venire de novo must be
det aside, (7) .

The application for a venire de novo, in this case, was cou-
sidered as an attempt to obtain a new trial by the exercise of
discretion, and the prinheipal ground of the decision was that
a new trial could not be granted in a case of felony. (§)

A sentence of death need not be conformable to the Eng-
lish Act, 23 Geo, 1L, ¢ 17, s. 1, and a sentence in these
words “that you be taken to the place of execution at such
time as His Excellenéy the Lieutenant-Giovernor may direct,”
is sufficient. (%)

A prisoner who has been convieted of felony ab the assizes
may be brought up into this court to receive sentence. ()

No warrant is required to execute a sentence of death, for,
in contemplation of law, there is » record of the judgment
which may be drawn up at any time. It is not necessdry
that & judge of a eriminal court should sign any warrant or
gentence directing any punishment. (m) In Nova Scotia,
the warrant for execution issued from the court, and the
time and place of execution were endorsed on it by the fiat of
the governor. (n)

(%) Bey. v. Murphy, L. K. 2 P. C. App. 535.
{7) See Rey. v. Bertrand, L. K. 1 P. C. App. 520,

(%) Reg. v. Kennedy, 2 Thomson, 218,

{1} Rex v. Kenrey, 5 U, C. Q. B. 0, 8, 317.

(m) Ovens v, Taylor, 19 U. (. C. P. 53-4, per Hugarty, I.
(n) Reg. v. Kennedy, 2 Thomson, 213.
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In general, there can be no costs allowed in Crown cases ; (o)
- but the rule that the King neither pays nor receives costs is
not universal, nor inflexible. (p) _

On putting off the trial of an information for penalties at
the instance of the defendant, the court will make payment of
costs a condition in the same way as in civil cases. (¢) There-
fore when a defendant, on an indictment for perjury, puts off
the trial, he must pay costs on the principle that an indul-
gence 13 granted to him, which ought not to occasion addi-
tional expense. When the King is & party costs may be

_receivable, when there has been default on one side of an
indulgence on the other, although, upen a conviction or
acquittal, none would be taxable. (7)

Where, after & rule nisi for a mandamus had been served
the applicant gave notice that it would not be proceeded
with but did not offer to pay the costs, the court, onn appli-
cation, discharged the rule with costs up to the time of! the
notice, and costs of said application. (s)

The court will not entertain an application for costs of an
appeal against the decision of a justice, under the 20 & 21
Vic,, ¢. 43, in the term after that in whicli judgment is pro-
nounced. (¢)

An attachment cannot be granted against a corporation
for a non-payment of costs, ()

Under 82 & 38 Vic, ¢. 31, s, 65, and 33 Vic., ¢, 27, the
Court of Sessions has no power to award costs, on discharging
an appeal for want of proper notice of appeal, for the words
“shall hear and determine the matter of appeal ” mean decid-
ing it upon the merits. ()

The 5 & 6 W. & M, ¢. 33,5, 3, endets that, if the defend-

(o} Reg. v. Justices of York, 1 Allen, 90

{p) Rex v, Tves, Draper, 456, per Macaulay, C. T.

(g} Thid. 453.

{r) Rex v. Ives, Draper, 454, per Robinson, C. J.

{8} Reg. v. Juaticed of Huron, 31 U, C. Q. B, 335,

{?) Budenberg and Roberts, L, R, 2 ¢ P, 292

{u) Bector of St. Jokn v, Crawford, 8 Allen, 266 ; see also Rex v. McKenzie,
Taylor, 70.

{{:} Re Madden, 31 U. C. Q. B. 333.
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ant prosecuting a writ of eerfiorari be convicted of the
offence for which he was indicted, then the court shall give
reasonable costs to the prosecutor, if he be the party grieved

or injured, or be a justice of the peace, mayor, bailiff, con-
’ stable, head borough tithing man, churchwarden, or overseer
of the poor, or any other civil officer who shall prosecute
upon the account of any fact committed or done that con-
cerned him or them, as officer or officers, to prosecute or
present. The defendants were indicted before the General
Quarter Sessions of the Peace for a nuisance in obsiructing a
" highway, and they removed the indictment into the Court of
Common Pleas, where they were afterwards severally con-
victed and judgrient given against them. A motion was
made for a rule absolute, ordering the costs of prosecuting
the indictment to be taxed by the master, and that the said
costs shonld be allowed to the municipality as the prosecut-
ors of the indictment, and paid by the said defendant to the
said municipality. The court refused the rule, and laid down
that the regularly established practice was fo issue a side-
bar rule to tax the costs, and when the side-bar rule is
obtained, the officers do not proceed to taxation until notice
has been given to the bail,

The question who, as prosecutors, were entitled to.the
costs might be disenssed, on a motion to set aside the side
bar rule, when both parties are before the court, or it might
- ome up on cpposing a motion for an attachment, for non-
payment of the eosts taxed after demand made, as required
by the statute. (#) The defendant, after & demand of
costs, under a rule of court, by the plaintift’s attorney, paid
the amount to the plaintiff The attorney atterwards
obtained a rule for an attachment for non-payment of the
costs, but before the attachment isswed, was informed of
the payment to the plaintiff; and it was held that he was
not justified in afterwards issuing an attachment for the

(5] Lry, v. Gordon, 8. C. €. P, 55,
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costs of an affidavit of the demand of payment, and the
. costs subsequently incurred. ()

The statutes authorizing the granting of new trials in
criminal cases have been repealed, and now throughout
the Dominion there is one uniform law, similar to that of
England, on this point. () By the law of England, no new
trial can be granted in the case of felony, (z) Suth was
also the law in Quebec, even prior to the recent statute, («)
and in Novs Scotia. ()

When the record is on the eivil side of the court, all the
incidents of a civil cause attach to it. (¢) Thus, when the
indictment has been preferred in the Queen’s Bench, or has
been removed into the court by certiorars, and is sent down
to be tried at nisz prius, as all the incidents of a trial at
nist prius attach to it, a new trial may be granted after con-
vietion. (d) But these remarks can only hold when the
charge is of misdemeanor. When the charge is of felony,
no new trial can be granted, though the indictment has
been removed by certiorari, and sent down for trial at the
assizes, on a nisi prius record. {¢)

In the case of felony or treasom, if a conviction takes
place against the weight of evidence, the judge passes sen-
tence, and respites execution till application can be made
to the mercy of the Crown; (f) and it would seem that
this is the proper course to adopt now in Canada, in cases
where formerly a new trial might be had by statute. (g)

() Lo, v. Harper, 2 Allen, 433,

() Bee 32 & 33 Vic., ¢, 28, &, B0,

(z) Reg. v. Bertrand, L. R. 1 P. C. App. 520 ; Rey. v. Murphy, L. R. 2
P. C. App. 535

{g) Beg. v. D’Aoust, 10 L. C. ). 221 3 8. C. 9 L, (. J. 85, overruled ; Reg.
v. Bruce, 10 L. C. R, 117 : Gibd v, Tilstone, 9 L, U, R, 244.

(8) Reg. v, Kennedy, 2 Thomson, 203.

{e) Heg. v. DPAoust, 10 L. C, J, 223,

() 8.0, 16 L.C.R. 484-5, per Meredith, J.; see slso Arch. Cr. Pldg. 178.

(e) Beg. v. Bertrand, L. R. 1 P, C. App. 520, overruling; Reg. v. Scaife,
17 Q. B. 238, .

(S} Yearke and Bingleman, 28 U, C. Q. B. 557, per Richards, C. J.

{g) Bee Rep. v. Bertrand, L. R. 1 P. C. App. 520-536; Rey. v. Murphy,
L. R 2 P. C. App. 552, per Sir Wm. Erle; Rep. v. Kennedy, 2 Thomeon,
216, per Bliss, 1.
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The Court of Queen’s Bench, in Lower Uanada, sitting in
appeal and error, as a court of error, in a criminal ecage,
under Con. Stats. L. G, ¢. 77, s. 56, cannot exerecise an ap-
pellate jurisdiction, but is confined, as & court of error, to
errors appearing on the face of the record. ()

It is the inherent prerogative right, and, in all proper
cases, the duty of the Queen in council, to exercise an ap-
pellate jurisdiction in all cases, eriminal as well as ecivil,
arising in the colonies, from which an appeal lies, and
where, either bjr the terms of a charter or statute, the
power of the Crown has not been parted with. This right
of appeal should be exercised with a view not only to
ensure, as far as may be, the due administration of justice
in an individual case, but also to preserve generally the
due course of ‘procedure, The exercise of this branch of
the prerogative, in criminal ceses, is to he cautiously ad-
mitted, and is to be regulated by a consideration of eireum-
stances and consequences. Leave to appeal will only he
granted under special circumstances, such as when a case
raises questions of great and general importance in the
administration of justice, or where the due and orderly
administration of the law has been interrupted, or diverted
into & new course, which might create a precedent for the
futare ; and also when there are no other means of prevent-
ing these consequences, then it will be proper for the judicial
cominittee to advise the allowance of such appeal. (v} -

It is doubtful whether an appeal lies to the Queen in
council, against a judgment of the Court of Queen’s Bench
in Quebec, quashing a writ of error againat an order of the
court of Queen’s Bench, on the Crown side, fining and
ordering an attachment agsinst a counsel, for. an alleged
contempt of court. It would seem, however, that where &
fine is imposed, the remedy is to petition the Crown for a

(#) Duval dit Borbinas v. Reg., 14 L, C. R. 52.
{1} Reg. v. Bertrand, L. R. 1 P. C. App. 520 ; see also Falklund Islgnds
Co. v. Reg., 10U, C. L. J, 167 ; 1 Moore's P. C. Cases, N. 8. 299,
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teference to the judicial committee, under the 3 & 4 W
IV, ¢ 41,5 4. (5)

But where the court of final resort in criminal matters
aTe not unanimous, an appeal lies to the Supreme Court of
Canada, and from that court to the Privy Council. (%)

Special leave to appeal to the Privy Council was granted
to the Attorney General of New South Wales, from an
order of the Supreme Court in that colony, whereby a
verdiet of guilty of murder, obtained by the Crown, was
set aside, and a wendre de nowvo for a re-trial ordered to issue.
The leave was granted on the same conditions as in Beg. v.
Bertrand, and the proceedings in the colony were stayed,
pending the appeal. (/)

Leave to appeal has been given from an order of the
Supreme Court of Civil Justice of British Guiana, com-
mitting the publisher of a local jonrnal to prison for six
months, for an. alleged contempt of court, in publishing
in such journal comments on the administration of justics
by that court; with liberty to the judges of the Supreme
Court to object to the competency of such appeal at the
hearing. (m)

Special leave to appedl will be granted where the question
raised is one of public interest, such as the constitutional
rights of & colonial Legislative Assembly, (»)

Permission was given to appeal, in forma pouperis, ifi a
* tase in which the appellant was not Heard in the court below;
and was denfed leave to appedl to Her Majesty in couneil
the decision being; in fact, ez parte. (o)

Leave to appeal from an order of the Supreme Court of
Nova Scotia, suspending an attorney and barrister from prac-
tising in that court, has been grauted, though, tunder the cit-

{7) Be Ramsay, L. R. 3 P. (!, App. 427.
(k) Reg. v. Amer, 2 8, R, C, 598,
{{} Reg. v. Murphy, L. B. 2 P. C. App. 535.
(m} fte MeDermott, L. R. 1 P, . App. 260.
b [E) iﬂe Spegker of the Legislative Assembly of Vietoria v. Glges, L. R. 3
L C . 60,
{o) Ge%g‘ge v. feg., L. R. 1 P, 0. App. 389,
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cumstances, it was incumbent on the appellant to apply to
Her Majesty, in the first instance, to admit the appeal. On
a suggestion of the injury and delay which an application to
Her Majesty would create, the appeal was allowed by the
Privy Couneil. {p} :

Special leave to appeal was granted under the circum-
stances shown in Reg. v. Murphy. (7)

Special leave to appeal from a conviction of a colonial
court for a misdemeanor having heen given, subject to the
question of the jurisdiction of Her Majesty to admit such an
appeal, and it appearing at the opening of the appeal that,
gince such qualified leave had been granted, the prisoner had
obtained a free pardon and been discharged from prison, the
judicial ¢ommittee declined fo enter upon the merits of the
case, or to pronounce an opinion upoen the legal objections to
the eonviction, the prisoner having obtained the substantial
benefit of a free pardon. They accordingly dismissed the

appeal. (r) '

It seemas the Privy Council would entertain an appeal from
a provineial Court of Appeal, without express leave of such
court, (s; :

No appeal to England is expressly given by our statufes.
in criminal cases, but several appeals to the Privy Council
have been made in the Dominion,

The Crown may issue fi. fus, for the sale of goods and lands
in order to satisfy a fine imposed, and may include both
classes of property in the same writ; and may make it re-
turnable before the end of twelve months, the Crown not
being bound by the 43 Edw. III., ¢, 1. () But the court
may, at any time, interfere, as exercising the power of & Court
of Exchequer, to restrain undue harshness or haste in the
execution thereof. (u)

{p) Re Wallace, L. R, 1 P, C. App. 292.3.

i) L. K. 2 P. C. App. 538.

{r) Levien v. Heg., i B. 1 P C, App. 536,

(8} Whelan v, Reg., 28 U.C.Q. B. 186, per Draper, C. J. ; Naiker v. Yeitia,
L. R. ¥ P. C. App. 1; Ko Khine v. Shadden, L. R. 2 P. C. App. 50.

E#))?ggt.g v. Degjarding Canal Co., 20 U. C. Q. B. 165,

w X
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Are common law offences..
Crown bound by law., e e e
Object and principles of law
Sharing in profits essential .. ..............,.cooe.
Suit pending, whether must be ... .. ... .

‘What is offence within... ................... ...

CHEATS AND FRAUDS—

Actual prejudice must be.......... .. oo s e
Common Iaw offenes.......cvunieiies vovieireo e eoeeeae e

Definition... .

False token or mark

Indictment muat allﬁge that. a.rtlcle pa.saed oﬂ by false token
And that selling waa by means thereof.,,
Prejudice must be actual, ... ..

CHILD—
Unlawfully abandoning and exposing .. R
Act only applies to persons bhound to mzunta.m
Poes not apply if child dies..

What is offence within sbu.tute
Refractory, in Provinee of Quebec

117
- 17

. 118

118
117 18
. 120

Titles, selling pretended ... ..........coeee e ieis e eee e v
Act 32, Henry VIIL, . 9, a8 t0....ccooeieines v coeeiecrie v,
Practical repeal of in Ontario... ....ovos'n coveiis v eeeiacs o a

121
121
122
. 121

287
287
.. 287

. 287

. 287
288

... 287
Private fraud, what ia ... ...ou oo e e eeree e
Token must he fal8e .........ccce vvriviinieeere e eierr e rrr e e e s

287
287

. 323

... 323
. 324

323.4
344
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CHOSES 1N ACTION —

PAGE.
Assignable at law {sec LARCENY).
CHURCHES—
Maintenance of good order in.._.... ... 339
Act must be done during divine service. . B 1t
Commitment without first issuing wa.rra.nt of dmtresa .. 339
CIVIL ACTION-—(see CrImEs).
COERCION—
By magter or WOorKImAR. .......oco o e eeeen, 116817
COINAGE OFFENCES.. PR -
Imperial statutes in force P -
Indictment should negatlve la,wful aut.horlty or excuse.. e, 80
And bring offence within statute T . 1
Previous conTietion. .. ..., oo e e 8O
Resemblance to real eoin,............ ..o . 81
COLONIES—(see Evorian Lawy v Forox),
COMMITMENT —{see WARRANT),
Warrant for indefinite time.. e .. 432
Need not show mfnrma.taon on oath but must state pla.ce of com-
mitting offence.. PP 1" : B
Certainty and precision Mo e, 426
Shonld follow forma , 426
Signing by one or two Just:lces it e e 427
Issuing of, when diserstionary ..... ......c.coiiiiiiiieiinn e, 427-8
Should ascertain amount of eosta. ...l L 4223
Executed under Act after repeal .. 428
Should show before whom the convmtlon was had .............. 428
Cannot be withdrawn from gaoler's hands. ................... .. 428
Should set forth day and year ..................... PR 420
And authority of magistrate. . .......... ... ... ... .o 420
Should beinwriting ..... ..o o i i 429
Final for want of sureties to keep the peace (see WARRANT), ..., . 420
COMPLAINT OF ASSAULT—
Under 32 & 33 Vie., . 20, &, 43, cannot be withdrawn............... 410
Justices will be ordered to hear it........... ..o e, 411
Diseretion of justice .. ... e, 4]
adjudication and cert:ﬁca.te PP 1 3 |
What certificate bars . - 3 5
Amending informat.ion“.. it enn e e e 212 0 g,
COMPOUNDING FELONY.. e 107
Compromising prosecutlon, on]y by Ieave of c{)urt PR 11

Informations on penal statutes . P L1 7



INDEX, 537

COMPOUNDING FELONY—Continued,

FAGE.
Miademeanor, compounding of, illegal... . ...................... . . 157
Prosecution, compounding ..., ..... e 107
Qui a5 ACHOD. .ot e e e 107
CONCEALING BIRTH—
Becret disposition depends on circumstances of each case, .. ... P08
Whatda.. ... e . 208
CONCILIUM—
When granbed........... e B16
CONSENT—
By prigoner. ..................... 518
CONSPIRACY
Agreement, unlawful, is gist of offence.. ............ e .. 308
Indictable, though no offence without, ,..................... .. 310
Object need not be unlawful or criminal .. ............. ... ... 310
Bymembers of copartnership ............. ... v 310
Common law offence ............. 314
Concert, proof of .. . 312
Contract, no objectlon tha.t. money was t-o be obta.med by 316

Definttion . .
Evidence when ]omt partlclpamon

Of concert..

General na.tura of conaplracy

Of conspiracy to commit larceny . e
Execution of purpose not necessa.ry.......,.,., e s e,

Need not be alleged in indictment ... ... ... ..
Felony committed in pursuance of .. ..., .............. ...
Qist of offence, unlawful agreementis. . ..... ...
Tllegal trading company .

Indictment need not alIege executmn of consplra,cy . ..310-1
Lies, where obJect ia to effect lega.l purpose by 1llega.1
means . . 310-1
Must ahow object OT Imesns unla.w ful - a1l
‘When meana should be set out .. RN 311
Laying property in municipal corpnra.tmn revcrr ... 3112
Bhowing object of congpiracy .. . 311
Alleging unlawful a.greernent.,..A............‘.A..............,,., ... 811
And unlawful means.. . a1
Setting out pret-ences in conaplracy to obta.m money by fa.lse 312 3
Bypecifying goods ... e e e e, . 8134
Inference, conspiracy matter of o . 312
Joint participation, sll liable for............. v 312
Legislative bedy, to intimidate, felony ........,,......... . 316
Misdemeanor, conspiracy to kidnapis...........cc..cors .oy, 314
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CONSPIRACY —ontinued. PAGE.
Object need not be unlawful........ooo oo o el 4 310

If unlawful, means need not be.......... ........ ..oceeien. .. d11

‘When felonious, conspiracy not merged ... ............covvvvvnsnnn 315

One person cannot be guilty of . PR -1 ¥
Purticipation, liability in case of ]omt - 1 1
Purpose, when corrupt or 1llega.1 mdlctmant hes...,......‘.... e 311
Treapass, civil, conspiracy as to .. - ) F
Two persons must combine ... ...... s 318
Wife cannot be guilty of Wlt-h husbwd .. 315

CONSTRUCTION OF STATUTES—
Bules 8810 oot eiiiiiieee vt ceee eeeieinneenneeas e s eeveereee 31T t0 320

CONTEMFPTS-—
Before justices of the peace. . ......... ... . i 439
By witness in not cbeying subpena. ... i i 483-4
[0 T T o 434 ! 7eq.
Article Innewspaper. .. ... .l i i i e 435
Disobedience of order.. . . .. ..viiiivmariir it e 433
Punishment of in Canada. ...........cooiviiiiiiiiieos i 436
Sessions may fine and fmprison for.............i oo, 476

CONVICTIONS—
On application to quash, convieting justice should be made a party. 467
Convictions, return of by justices, Acteasto............. .. .. 334
Separate penalty for each eonvietion. ...... ... ... . 424
Tiegality of convietion, . ..., . ..o ioiiiiei i 423-4
Orders for paymentof money. ... v 338
To what court returnable, . ..., ..o i 335
Convictions, summary, appeals from f{see SUMMARY CONVICTIONS,

7 25 T I U Y 440
Annalling. ............ ... e r e maweer et
Sufficient to follow forma. . ... .. .. coivi it e 415
Where forms not followed . ..................0 0, e aeaeaaaas 418
What mustappear. . ... ..o it 416 ef seq,
Certainty in . U ORI RPPMIPPRUP. 1 |
In al’sernatlve . TP 3 ¥ |
Kot sufficient t.o atat,e legal result af facts.,...... i o 4189
Following words of statute . UIUTUTURTPU STV 1 £

Reversing effect of . ... s i 421
QUuashiDg.. ...\ v v e v e e e 420 €8 sy,
Must be sealed, ..., e 422

Costs... e i tirere e e ree e eeernnineneeeeneaens 222 €F g,
Imprwonment a.wardmg O e veie e nd vvvrniee s e e o 423 e seq.
Retorn of. .. PP PRSPPI &~ 3

Penalty for neglect DO UPSIR R, . 3
What must be returned S ST = ]
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CORONER - o PAGE,
Tnguisition of ... oo ... 430-31
Inquest on Sunday... . 481
Second on same bady e PRI =11
Barrister cannot mslat on bamg present a.t e e e 48
Depositions before, proef of . TR

CORPORATION—

Punishable for libel. . . [PTRPTROURTPRRSTOP, & )
Attachment against for non- payment uf cost. UDUURTITIDTRIRS -1t
CO8TS— ’
On convictions hefore JUBtICes . ..o coiiin s 422
In general, nope allowed in Ch'own CRBEB. « - .o ereresrnreeeesases s onns 510
When allowed in, application for, ete.. USRI ) t
- When rule nisi for mandamus served... v ae s e e aeeeae e B8
Against corporation .. e .. 519
On dismissing a.ppea.lt.osesalons et . 519
By defendant prosecuting certam'an e e 519 20
fide bar rule to tax.. - ST VRPOURRPOPR > |
Attachment for, when Justa.ﬁad 520
COUNSEL-—
No rlght to appear before justices on charges of indictable of-
fonces.. . eeerenree e 407
But may in cages under £ Summa.ry Convmhons Act ’ e 40T
Only two can be heard on behalf of Prisoner.. ....cocoovvererriinsenn 810
Moticn for critninal information by.....cov v re 477
Right to eross-examine witnesses a.nd a.dd.ress _]ury ... 510
Right of Crown counsel to xeply... .. 9810

COUNTY COURTS—

Furisdetion Of . ... cvieeiees cerreirnne pramnernr e e 472

COURT—

Of record has power t.o fine and imprison for contempt................ 437

CREDITORS—AsSIGNMENT To DERFRAUD.

Money bond is personality, within 13 & 14 Vie, ¢ B3... oo 342

CRIMES IN GENERAL—

Attempt to commit misdemeanor is misdemeanor.......... wuoeeverr B9

Attempt to commit felony is misdemeanor.. . 60

Attempt to procure a woman to make sdﬁda.\nt that A fa.ther of
illegitimate child, is misdemeanor.. vt eresarararnpeeesreennns D

On indictment for felomy or mlademeanor Jury may ﬁnd
prisoner guilty of attempt to commit it.. v G0
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ORIMES IN GENERAL—Continued. radE
Civil action—
Suspension of,................ PSP UUPURT 1
When felony dmclosed in ev1dence B
Suapended till acquittal or conwctmn of felon e eeaea, D081
‘What suffieient progsecution.................ccco v 81
‘When rule applies.. 50
When it does not... ... P ) |
Jury cannot tryfelcnym c1v1l a,ctaon P - |
Judge must decide whether case sha.ll £0 tn jury ... B2
Exceptions o general rule.. v e, D223
Quebee, law in, difforent from other Provinees... ................. 03
Crimes considered loeal... D 1
Cognizable only where commltted PP PUINUUPUPEP  :
Mean offences punighable by mdmtmant s .
Divided into felonies and misdemeanors................... e, 53
What are indictable.. ...t i e B3 et seg,
Nature and Incidenta of ...ocovvveienns s o 83
Criminal proceedings, what are .........c.coocoine v e 93
Defindbion ..o i 19

Election, neglecting or refusing to administer oa,th at, indictable.. 58

Felony defined.. n3
‘When crime becomes 53
Attempt to commit, is mlsdemea.nor e 60
On indictment for, jury may find prmonar gullty of a.ttempt

to commit.. e . 860
Attempi to cnmmlt must tend to executlon of prlIlClpB]. crime, 60
Must appear that attempt might have been completed.......... 6l
Atternpting to commit distinguishable from intending to

commit. ... e 62
Offence made which was before misdemeanor .......... ... 58
Misdemesnor formerly merged ..., ... ...l 35
Now statuto alters this. ....... oo, 56
Effect of this statute. ..... ... viiiiiviiiii i &6

Inciting to commit misdemeanor is misdemeanor.,.............. 59

Indictment, for what crimea it Hes...............v .o ... 50 of sey,
For whatever openly outrages decency..................... 56
Tor violation of positive command in Act. ...... ... ..., 56-7
For act not an offence at common law ... ey 56
Where a statute forbids or enjoinsanact..,............... b7

Tnference that every person intends the natural consequences of

his own act............... i i e e e 0223

Intention, act restmg in, uot mdzctable 62

Misdemeanor, what is.. O . L. B8
Attempt to commit is OO PP TP PR - |
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CRIMES IN GENERAL—Continued. PAGE,
Attempt to eommit felony 18 ... L B0
Inciting to commit misdemeanoris............ wovciiee v B9
When act not committed , e 62
On indictment for, ]ux'y msy ﬁnd prizoner g'ullty of lesser

misdemesnor . ..., veen.. D9
Disregard of positive Lommmd in sta.tute 1nd1ctable as . 62
Bow differs from felonies . . 63
Punishment of .. 63
Misprision of felou_y e e 6
Motives in criminal proceellmgs 62
When material and when nut. P 62 3
Penalty, when annexed to oﬁ'ence in c]ause of Act creatlng 1t, no
indictment lies.. . 7]
FPublic officer, Ibfllﬂmé, to dlscharge dutlea 1nd1eta.ble O 1.
Remedy when cumulative............ v BT
Returning officer indictabla for entarmg names in po]l bnok . 58
Joliciting sand inciting to commit felony when none cnmmltted is
misdemeaner ......... .. B2
Statute on which mdwtmunt frmned eﬁ'ect of repeal of v, b4
Creating offence, repeal of ........... ... 54
Altering quality of offence, substltutmg new mode of pumah-
4 v O 55

Annexing new punishment to common law misdemeanor..... BB
Making offence felony which was before misdemeanor, effect
OF e e 855

CRIMINAL INFORMATIONS. ... i 476 to 479

CRIMINAL LAW—
Right to legislate upon vested in the Dominion Parliament {sec

Enorisd Laws IN FOROE) ... ool i e e, B
CROWXN—
Agpplieation to for pardon, when proper ... ... 828
Right of counsel representing toreply... ... 510
Prosecutions, how they differ from civil suits............ ........... 510-11
Cases, may stand in paper for argument with civil suita ............ 516

CUSTOMS OFFENCES--

Act an to, . e e 2
Breaking bml:.lmg, what Juatlﬁes - .. 93
Colonial leglalatura, power to impose addltmual gmunds of for-
feiture .. . T 94
Conthaon under various Agts . 94_5
Costa, revenue inspecter not Imble for b
Entry indivisible........ ..., 95
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CUSTOMS OFFENCES—Continued.

Gunpowder, importationof ...

Indictment, when liea .
Allegations in W]mt sufﬁment

Information, written on oath when necessary

Certainty in, .
Must apaclfy, pa.rtlcula.r 1llegal act
Plea to evidence under .. . .
Justice, presence of at brea.km e requlred
When should demand admittance..
Order, when indivisible ... ... .o
Penalty, when only one recoverable

PAGE.

92
92
92-3
95
95
94
93

Seienter proper question for ]ury

Seizure..
Smugglmg, what anmunts to

Stress of weather, landing of goods under ma.y be shown. e

DAMAGING PROPERTY—{see Mariciovs INJURIBS).

DANGEROUS GOODS—
Carriage of. ... ..o L

DEAF MUTES—
Criminal liability of.

DEATH -

Warrant to execute sentence of not requisite. ... e

DEMANDING WITH MENACES—{see MENscES).
DIVISION COURT—(see Conrr),

DOCK—
Prizoner should atand in

DOMINTON-—

Criminal jurisdiction in. ... ..ot e

DOMINION FPARLIAMENT —(see Exarign Laws 19 Foror),
DRUNKENYNESS (see TEMPERANCE ACT)-

Effect of on eriminal liability ..... .. ... .l L

BIUSDEM GENERIS--
Rule as to words—{see ConsTRUCTION 0F STATUTES).

EMBEZZLEMENT—

Account, general deficiency of........... . .

Accounting for several sums ............ ........,
Acting on one cecasion, .

Acts of embezzlement, not exu.bdlng three w1th1n 8ix months

. b

... 68

.. Al8

fi7

. 2587

.. 258-9
.. 255

. 259
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-EMBEZZLEMENT —Continued. PAGR.

¢ Agent, or other,” the words do not extend meaning of previous
worda {gee CONSTRUCTION OF STATUTES)..ovveesvvneeiiveeevnn ... 258

Banker, meaning of term in statute .. ...........cocovivie e 288
Clerk, who 1s.. o 254 et sey,
Commercial traveller - .. 258
Quantum merwit suﬁic:rent . . . 254
Construction of words *“or othar a.gent T e eeeenn.. 268
Counts for, joining with counts for larceny (see PLEADI"Q’G}
Definition .. .
Distinetion between a.nd larceny
Must be an .,
Employer may be corpnra.hon e
Etnployment money muast formerly have been recewed by vu“tue

O s . 258
\otnow necedsary .. P PPOPURRR. <
To roceive money sufﬁcmnt P4 1]

Entry in ledger of sum received ...... ..ccoovvirvieeiiiiinis s v oennnnnn. 257
Form of indictment (gee InDICTMERT),
Indictment for embezzling cheque.............cooeeeeeeeiuivininennn,,, 269

Laying property......... RO 1 11 X 2 11
Forms of, in statute ... ... s e 260
Only apply to one apeues of ........ .. 260
Bpeeifying coin n, ,......ccooe i, e e 200
Intrusting . . 247

Joint owners (see INDICTMENL] e e e e e 25T
Master, receiving money from and fcr
Money, embezziement of..
Property in. .
When auﬂiment to a.llege embezzlement to be of .................. 260
Mortgagor cannot be guilty of .o.ooiviii e 234
Partieular sum, receipt of.. ... L L 257
Partners (see INDICTMERT).
Pogsession in master or owner ...........cooiiiiiiiiiin e, 250

Receipt from third persons._............. .o 255
From master or 0WDer .........ov oo eea e eaenn. . 2556
Beturn, intention t0............ooviiiiiiiis ciiei e e 257

Servant, who o 254 6 aeg.

ENGLISH LAWS IN FORCE-—
British Celumbia... e
British North Amerma. Act .............

Constitution granted by
Colonies, modes of asquisition. ... ..........coiciiii i,
Laws prevailing in each case ................. ...l 12
No precise rule 28 B0 ....ooov i s e 6
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ENGLISH LAWS IN FORCE—Continued. PAGE.
Common and statute law extending to colonies, distinction
between.. .~
Criminal law, nght to legxslate on, 'by Dmmmon parlmmant .4
By local leglslature, to what extent. .
Dominion parhament..,
Right to legislate on cr]mma.l la,w
English laws, only such as are of geuera.l and unnersa,l apphca.-
tion introduced by 14 (Geo. ITL., c. 83. P
Forcible entry, statutes as to in force . - .9
5
5

+

o o Gh O =

Imperial parliament has power to bmd colomes by leglsla.tlon
Imperial statutes affecting different provinces .

‘When they extend to colonies..... TP 6
Introduction of English criminal laws on much same footing in all
provinees ........... ¥
Laocal leglslatures, how far have rlght to leglslat.e on crlmma.l 1a.w ]
Lotteries, Act ag to, in force | P
Manitoba, how acgaired. ... .ccooivviien e e 2
How formed... . 3
Jurisdiction of general court in, 3
Marriage, common and statute law of Engla.nd as to, introduced.. 9
New Brunswick, how acguired... v e 2
Nova Scotia, how a.cquired... et e e e 2
Ontario, how acquired... 2
Prince Edward Island... 4

Provinces, only such la,ws a3 are appl:cable and neceasary mtru-
duced., .
Enghah ata,tutes of genera.l a.nd umversal a,pphcatwn a.pply to
Quebec, how acquired. .. e
Repeal in England of Act mtrnduced mto colony, eﬁ"u,t nf .......... 7

Statutes introduced :

32 Henry VIIL, . 9.0 e
20 Geo. 1L, e, 19
&6 Edward VL, . 16, .. oo

49 Gen, TTE,, €. 126,000 oo i e
TW. EM., e 18 . i,
S&EIWw IIX., e 27 e e,
B3 Hy VIIT, c.20.....ccoiviiiiin e,
20 Geo. IL., e B8 i e .
2 Geo. TIT, ¢ 49, vieieceene v
Mutiny Act

| =)

ﬁgewwwwmmg

Statutes mot introduced :
28 Geo. L, e. 49, i . B
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ENGLISH LAWS IN FORCE—Oontinued. PAGE.
Statute, whole of, mnust be anbstautra.lly a.ppllcable before it can
bs in foree .........., 8
Time, lapse of shuuld render colamal courta cautlous in adoptmg
English statutes. .......... R i
Titles, statutes as to buylng d;apute(l in force here RO -
ENLARGEMENT—
Waives all formal and technical objections......................... 445
ERROR—
When indictment lays previous convictions., . 509

Writ of, lies for substantial defects appea.rlng on the fa.ce of record 511
Matter decided as strictly legal proposition.., . 511

Where venire facins addressed to improper partues . 511
Must be founded on some question of law which could not ha.v

been reserved... ... ... S L. B2
Diseretion of Juzirre not Ie\rlewa.blu in.. S s e, 512
Iraproper disallowanee of challenge...... ... ... ... . ... 813
On adjudication for contempt,......... e DL
For improper award of venire de novo. ..., Y 1 I |
To reverse judgment of sessions...... .....,,................. . 513
Upon summary eonvietions, ... ... ... .. ... e G913
On judgments ... 513
Where, in fact, and not in law, court in which proceedmga taken, 513
Form of writ,.. e . B4
Fiat of Attorney Geneml 514
Assigning new, on a.rgu.ment .. 54

What matters can be raised on wcmd 50 a8 to be exammed in.... 514

Neot the rulings of the judge or his directions to the Jury.. ... ..114-5
What & prisoner can consent to, to purge error... .................... 515
Coneilium for argument.................. ... e, B1E
ESCAPE—
What is... . LD TR . v
High con‘t‘.empt a.nd mlsdemoa.nor . . 187
Party must be actnally arrested and legall}r 1mpr150ned ... 187
Imprisonment must he contmumg U £
Negligent and voluntary .. . 187 8
‘Whast ig negligent.. . e . 188
Custody of law, hcm long it ccmtmuas . 188
EVIDENCE— '
Accomplics, evidence of, sufficient .. . 354-5
Should be corroborated... .. 355

But evidence need not aﬂ’ect 1dent1ty of accused or show lum
guilty party .. e e .., 35B

II
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EVIDENCE-—Continued. : PAGE.

Rule only of practice... et rert et rareas s ste e s anrannrnr oeee D00
Acquittal of one prisoner in order to call him as witness for an-

other jointly indicted .. e 350
Discretionary at close of pmseuutor 3 cage.. 351
Obligatory at close of prisoner’s.. ... 351
Clopy of record of .. . 275

Affirmative, burden of proof on party assertmg . a47

Application to Crown for pardon in case of i 1mpruper convu,tlon . 379

Arson, verbal admission as to insurance admiszible............ .32
Assault, defendant competent Witness in cases of common,...... 381
Authority, inducement held out by person in.. . 362 ef serq.
When confession to person in, admlsmbls [PPSR |1 1
Bill of exceptions does not lie in criminal ¢aBe..........cveaieerivnen-s 379
Burden of proof, rules as to. SRRV
Lies on party asseriing a.['hrma.twa . .. 347
HExcept where negative proof is pecuharly w1th1n knowledge
of party... . e o847
Cantion should be gwen ta pmsoner before ma.kmg cunfeaswn . 363
Challenges, prlsonurs gevering in, when one may be witness for t.he
ather.. v ceaees ..352-3
Charge not the same ag tha.t on wluch depcsltcmn ta.ken ............... 369
Child, when competent withesa. ... AURRRUUTR- ¥ -
Close of case, no evidence ndmlsalble aiter ............................. 378
Competency of witnesses.. . ..853-4, 7, 374, 380
Confessions, rle as to, dlﬁ‘erent in crmunal from that in civil
casges. . ceerieramaens arariniesrerenannnn ceeeenes 330
Muat be f1 €8 a.nd vulunten y . 11
1f under oath, inadmissible 362
But this rule only applies when charge is a,galnst prisoner
himself... e teaes e aeseeiieans e .. 8362-3
Inducemants to cunfeas 362 et aeq.
Caution, what ma.,esss.ry SUPT ...363-4
Examinations before commissioner in bsmkruptcy i

Made under the hope of bemg permitted to turn ng s evi-
dence ... S UPTURRESORRTR- |1 1
To conatable by a.ccuaed in lns cust.ody ... 365
Advice on moral grounds,.. .. Bb5
Subsequent warning or La,utaon, after mducement held out . Jish
Names of othersin..... ... et een e ens s ranennes 36T
Druty of magistrate, in recelvmg . . 367
{onfidential communications, witiess not compelled tu dlsclose a7

Congistent with prisoner ‘s guilt, all circumstances must be and
inconsistent with innocence. ... ... TR . 818
Contradicting witness, not by :rrelevnnt quest-mn VPRI 112t
Conviction of justice, when it is & PEEOT. v vaeeenrsvsmesiecasreans oo 31D
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EVIDENCE—Continuer.

How proved..... ... ... e

Proof of quashing................... ..
Copy of record of acquittal. ... ... .. 7"
Coroner, depositions before, how proved ... :
Court, record of same and different;, proofof._........... ...
Credibility of evidence solely for jury.....,..... ... .
Credit of witness, impeaching... ... ... "
Criminatory questions, witness not bound toanswer ... ... 857
Cross-examination as to previous statements in writing ..,.... ... 350

Irrelevant questions should not he put to witness on
Crown, application $o, forpardon..... ... ... .. ., 370
Deceased witness, statement of, when admisaible. . - {1

Depositions, object of taking ... ... 367
Inspestion of ..o . ... 387
Evidence discovered after ... .. ... 3678
Before coroner or wagistrate, proof of ... .. cereen.. BBB
Reading before grand JOTY L e BB

Each need not be signed by fustiee ... ...
Admissible on different charge from that on which taken v 360
Ahsence to render admissible...,.......... . - 1|

Illness BECOSSATY ..ot e - .. 369
Looking at, on return to Acheas COFPUS ..., 448
Of persons dangerously fll.. ... ... " 370
Discrediting own witness...... .. ... .. e . 485
Documentary evidence, Act as to ... .. 381
Doubt, ressenable, prevents conviction. .. . 346

Dying declarations, when adimissible T el L 378
Must be no hope of PECOVELY o oo e L 3TY
Objections to this kind of evidenge, . . - X |

Effect of evidence, difference between eivil and eriminal proceed-

ings.. o T e L 346
Errar, raising points to be examined in......... , . B R i ¢
Estoppel, doctrine of, has inach larger operation in civil than jn

criminal proceedings ... ... e e L 346
Explanation of circumstances Pressing aguingt aceused person,

when reguired.............. .. e e, 347
Fabrization of evidence........... ... .. ... " 380
Felonies, when evidence of one admissible to show character of

other... ... .. ... e 371.2

Proof of finding of indictment for... .. e e L 39T
¥inding of indictment, proof of . ........... .~ "
Formal vecord, when not NEeCessaTy,

Forms of depositions. .. ... ... . .

Gazette, when evidence. .., e
Grand jury, depositions before................... T z
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EVIDENCE—Consirued,
Guilty Enowledge, how proved.., .« coeann
Handwriting, proof of ..

Hearsay evidence nob admlaslble
Tllegul evidence may be ruled out.

llness sufficient to render dl.posltlon a.d.mlsmble ..................... 369
Impeaching credit of WItNEss .........oe e 355 ef ser.
Witnesses may prove that they would not believe him on

oath... e e, 860
Contradletmg hm statement e vt riniaaas e - 300
Formal and legal wayof .......o e crienn - 361-2

Inadmissible evidence, LGI‘I‘ECt. courde When 11'. is recewed ........... 366

Incompetent witness, evidence of, may he withdrawn from j Jury . 366
Indian witness, when competent ...
Indictment, proof of finding. ... v o
Inducement excludes confession ...

Subsequent warning afber ... .. v e e
Tnferences from faets proved ..o e
[nformation returned becomes record. ... ...
Innocence, preswmption of..

Ouly obtains before ver:h(,t
Inspecting depositions... e e
Instruments lable to st.a.mp duty

Irrelevant question, answer to is uoncluawe ............................. 359
Joint charge against two pmscuers, one may be acquitted and
called for another ... . 350-51-2
1f one given in charge to jury, the other is an admlamble wit-
neas against him.. U OUPN- .
But not if both glvml in charge e e ceeaaeee 8382
Judge decides admissibility of oonfcssmna [T DSTUURIIRU- 1
And of dying declarations. .. U PORUPI- 74
Judicial notice taken of public sta.tutc : ... 377
Judgment of sessions, when sufficient proof of breach of peace . 378
Jury, weight and ct adibility of evidence for.. .. e . 348
Even where witness at trial dlrectly confessea erime. .....ine 348 g
Or in ordinary cases of confessions.... . 386
Of dying declaration for.. . - . 373
King's evidence, confession nnder hope of belng . 364
Knowledge, fact within must be proved.. s 347
Proof of guilty.. s . 8712
License or quallﬁmt.mn must be produued a.nd proved bv pa.rty
having... o 34T
Liguor, proof on prosecutmn fur selhng eeians . 374
Looking at deposl.tmns on return to habeas COFPHA.. I~ .
Material evidence, what I8, B o e 349-50
Memoranda, witness may refer to . 380
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EVIDENCE— Continued, PAGE.
Minuten of court of sessions, evidence in same eourt.....ecer, ..y, JI5
Minute book of messions..... . ... .. . .. '
Moral grounds, inducement to confess on
Motives, evidence to show...........

Documentary evidence to show..... ........
Negative evidence not bound to gve ...
Notes of judge, resding, to Jury improper.......c..c.coeoooo...... .. 380
Oath varied to meet religions seruples of witness.................... 353-4

Administered to prisoner when making confession.....,......... 362
Objections to judge’s charge, must be taken at trial...,............... 79
Onus of proof T S URORRTRIT- . &
Own witness, discrediting...... ..., ... . e . 360
Pardon, effect of, in compelling witness to answer...., .. ... ... 358-¢
Previons statements in writing, cross-examination as to .........,, 359
Printer, Queen’s, gazette printed by ., ... .. e 0, TR
Prisoner jointly indicted, acquitted and calling as wituness for

other, ........ .. . T ., 850 #f seg.

When one given in charge ...... ............... R TP -

When they sever in chellenges............e. cocvvvevon s, .o 352-3
Public statute will be noticed Judiclally .......................... 377
Quashing of conviction, how proved........... ..... DO 1

Ground for ................. LT P - . |
Rape, on indictment for, prosecutrix not bound to disclose connec-

tions with other persons . ... 360
Rebuttal, evidence m...... .. e .. 347
Reception of improper evidence not nscessarily ground for quash-

ing conviction............ .. e, ... 37O
Record, convietion by justies returned to sessions, I8 ............. 375

How proved.........cooo oo oo D PPN & 111

Record of same, and different conrt F - 7 1]

Of acquittal or eonvietion ... 3758

Copyof 375-6

Formal record..v..ooov. oo v . 376

Information returned Bt e 377

Raising points on, to he examined in BITOT .. ievieienerninen..., 379
Reply, reception of evidence M L 378
Secondary evidenee when admissible.................................. 872-3
Several felonies connected together, evidence of one to show

eharacter of other ..., ... e 3707
Sessions, minutes of ........._... .. L PUTO ORI 1
Severing in challenges.. . ............................ T 5
8killed witness, what questions may beputto....... ............ 3612
Stamp duty, instrumenta linhle 5, .. e, o, 881
Swearing witness according to feremony whick he considers

binding ....ueeeieeinis e e G e 354
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Threats more than six months before commission of crime. ....... 378
Trial, all objections must be made ab................ .. 379
Two prisoners jointly indicted, acquitting one and calling him as
witnesa for the other ... e e e 350
Veraeity of witness, impeaching.., R . 360
Voluntary, confession must be.. .. 382
Weight of evidence, for jury... -t
Wife cannot give evidence fur or agamst her husband ... 3504
On joint charge - L. 354
Withdrawing improper ev1dence . 366
Witness, credibility of.. 348
Who may be..... . 30‘3 ef seqg.

Competency of ...

353 4 7, 374, 381

Incompetent, evidence of,............... Lol 387
One is pufficient.. ... 387
Nead not chsclose couhdentlal commumt,a.tmns e, 38T
What are confidential ... ..........cooiiiiiiii e AT
Nor anywer criminatory QUestions...............ooovvoonvns . 367
Impeaching credit of 308 et sef.
Cross-examining .,........ cie.. 359
Contradicting.. ... 359
Statement of daceaaed OO i |
Should be asked facts only................,. - 1
Reading judge’s notes to............. ... 380
EXCISE OFFENCES—(see Liguor).

Conviction for, when sufficient .. .. ....c..cooeeue.... 96

Amending... 96

Crown may proceed by crlmmal mfurmatmn 96

Must allege sale by retail .. o7
EXCUSABLE HOMICIDE— .

OFf two Kinda ... i e e e e 208

Punighment for none ... oo e e 208
EXIGI FACTAS—

Writ of, whenismed..... ... ... .. 130
EXTORTION—{sec OFFICE, OFFENCES BY PER3ONS IX).
EXTRADITION.., NN PO UUPUPPPPIR 1 |

Not of znght unless by treaty ........................................... 10

Accessory after thefact, not liable to..........oo. oo iviienennn.. 28

Accomplics, evidence of sufficient........... coocoveeeees s il 39

Aghburton treaty now governs to U.83... Il

Contains whole law of surrender .. . e 11

Assault with intent o commit murder, wha.t w1th1n treaty e 23
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EXTRADITION-— Continued. o PaGR
Avrest, warrant of, who may Issue. ... 25-8
Foreign;, must issus before commitment... 20
Bail may be granted when.. s e e 48
Burglary not within treaty.. PO '
Commitment {see WARRANT OF CDMMI’I‘MENT}

Construction of treaty.. TPV UPPRITPIR I £ |
Deporitions when court w:lll look a.t PR
Discharge if commitied on msufﬁment evu:lance ...................... 39
Fvidence, our law governs as fo . ireieeians e o 1438
Must be taken before maglstrate issuing warra,nt. [P 1
Fiva voce yuay be received... . a7
And origins] depositions or a.uthentlc&ted copies..... 37
Need not be on particular charge .. 37
But no obligation to produce depositions. e 37
How Act as to dopositions should be construed. ..... an
Affidavit, admissibility of ... .o vveoeies oo 38

Professional gentleman, evidence of. ............c.... e, 38

Foreign indietment not receivable . 38
Examination of witnesses, how conducted . 32
Suflicieney of evidence, 'by whom and how dat‘.et‘mmed e 33
Evidence in defence ...... ... TP . 5.
Admissible to show tha.t crime not wlthm treaty ........ P 39
Or witness not to be believed . R R
Or that charge brought, the result of a eonsplracy s . 30
Accomplice, evidence of. sufficlent . ......... e . 38
Slave, evidence of, suffizient ............ccc. oo o B9
Sxpenses, how payment of, enforced“.....A.......‘,....“............ 47
Extradition Act, 1870, construetion of ... ..o 16 17
Forgery, when within treaty ... ..oocovns e i 23
France, extradition to . s 47
Governor General, surrender only by 3t
No power except over specified oﬂ'ences e e 31
Controlled by courts . . . 31
Need not issue warrant authonzmg mgmtmte to act. .. 20
Habeas corpus, right of court tointerfere by ... 39 43
Same 88 in OtHer CaES. ....coe.rierceareeer i iesrorn veseniereseenn A0
Return to ............. 412
Information, when t.oogeneral e irerann e 34
Jay's treaty related only to murder and felony OO § |
¢ Jurigdiction ™ and * terrlt.omes,” how used in treat«y ve e 13
Legislation, with regard to ... PPN 12-17
Magistrate, who may act as .. s v 20-8
Duty and authority in t.ommlttmg pnsouer eieeeeeenene.. B3
Cannot try case .. . FPIOTCTPITPIPR- -
Discharge by one does not prevant &nothar from actmg ....... .33
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EXTRADITION —Continued. PAGE.
Issuing warrant must hear evidence, and determine upon its
sufficiency, and send copy togovemor R
Decision not binding on governor.. e e . B0
Jurisdiction must be ]udcha.l a8 Well as terrltorlal e 27
Offences to which treaty applies........... oo s oo v o 1925
Nature of . R B . |
How treaty wustmed a.nrl carned cut as t‘.a e s 20400
Whether misdemeanor or felony 1mma.ter1a.l... e - 25
Piracy, when within treaty . e ceee 23 4
Procedure, alteraticns made in, by Imp Extradltlon Act 18;0. .. 18
Requisition by Government of United States not necessary.. .29
Review by court of magistrate’s committal of prisoners for extra-
dition—{éee HABEAS CORPUAL ... . ciiviivr civn viriienrenin e v e 40
Slave, evidenee of, sufficlent. . ... .......... ... . 39
Statuder in aid of treaty. -
Clon, Stats, U C., €. 96 oo e 13
How far now in foree.........cooieiii iy e, 13
6 &7 Vie, ¢. 76 .. e e e i2
Not now in force in any of Pronnces e, 12
12 Vie,, € 19 e eevieiie eeieei e 14
23 Vie, el e e e 13
24 Vie,, c. 6, why passed, provisions of.. . . 13
31 Vie,, o 94, why paasad effect of, wha.t lt- repeals 15
33V1c,t_ 25.. eeee rie meeeereae eees . 15
G&7 Vie, e 75 . e 47
G&7 Vie, o 34, = 48
Imperial betrad:ltion Act 18:0 a.nd 18;3 15-17
40 Vie, ¢ 25 D | 18
Surrender, none till ﬁfteen daya aitur w]mmtment- - } |
Only for offence charged and proved .. DU POUTRIRTP- | |
Can ouly he made by suprems authority...,.. e 14, 30
Suspicion doubtfu! whether ground for detaining prisoner.......... 35

Trial here, for offence for which prisoner not extradited........ ... 46-7

Warrant of arvest—({see ARREST}

Warrant of commitiment, when good.........ioon . 434D
When not within treaty...........ocoooinns L 43
Should follow statute.. . 42
Must show that ma.gmtrate deemad wldence auﬂiclent to ]us

tify apprehension...
And that offence commltted in Sta.tes
Need not set out evidence..
Norshow previouscharge or requlmtlon orwarrant of Governor
General..
Must man’mon da.y and ],umt tlme for c(mﬁnement of prmoner

44
44
44
44
44
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EXTRADITION —Continued. PAGE.
What words in, involve **assault with intent to commit mur-
der” ... ci. 45
Authonty of ma.glstmte need not be ahown on, fa.ce of ... 4B
Seconded or amended warrant may be delivered to gaoler hy
magistrate. .. .45
Warrant of Governor Genera.l o praof t.hat prlsuner extra.—
dited for forgery... U '
FACT— .
Mistake in, 18 defence... . e e e 7D

Determined by jury {see J UBY}

FAISE PERSONATION-— ]
Ofvoter at municipal elections............... ... .........c.... . ....... DR&
Indietment for......c.oovit o oot v cvie s .. D80
Voting in name of another...........o.ooooiiiii v, e . 288
When person dead.. e e e B8
Personsation need not be successful PR ... . |

FALSE PRETENCES-—
Acquittal when facts show lareeny.............cccoccens i oo, 28T
Acts may constitute pretence...........c. oooooiiiiiniiin e, . 288
Bank note, misrepresenting amount of e e 262
Pretending that piece of paper is............... ...,. ............... 262
Cheque, what representation of e e e, 26122

Construing law as to,, e e 2680
Continuing, when pretenaas must be .

Must continue till time of obt»mnmg . ereeen 265
Contract between parties with knowledge of falsu pretence . 262
Court, pretending to be officer of.. '*}3_7

Acting under color of proceas....,..............‘.,‘,,,.,.. ciee.... 338
Delivering process..............ovceveives ciiniiies s veeeerees o eeni... 338

Credit in account., e e e 262
Distinetion between and larceny s e a e o 2700
Evidence, of note being of no vnlue ....... rrrveree e, 26243

Of obtaining coat by........ ... 263
Exaggerated praise.,
Existing fact, mnust be fa.lse pretence of e 260 et seq,
False, pretence must be,, e e e aan s 260
Indictment, when facty sht}w larr-any PO ¥

May be convicted of false pretances..."... .. | ¥

Showing pretence of existing fact...........occoeeriivvenvnneeee.. .. 268

When sufficient........... ... cvviriiiienes ooa,

Laying property.........ccooiiireeeiiieceeeienie s e .
Uncertain or doubtful ... ...o.cooviee e ciriine s i
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FAGE.
Obtaining board ... .. 269
Must define guoda e e e . 269
Need not allege ownershlp . 269-70
For obtaining cheque... . 270
Induced to part with property by false pretanca . 264
Intention te pay immaterial ., . . 266
Jury, what queations are for ..........c.ooeeiin i 2667
Larceny proved on indictment..........ooccoviiien cii il vuan.. 26T
Loan, obtaining of .. ............... R DO OURURRT . ;
Particulars of ..o e e, 268
Partner obtaining by ... ............ . 267
Pay (see INTENTION).
Pretence must be untrue , cnreenns 260
Prosecutor must be mduced t.o pzu't w1th property by. e 264
Of present or past fact .. . e .. 264
Need mot be in words ..ot i . 266
Promise to do something in fmro .. 240
Property in chattel muat pasa.. . 265
Proximate cause of loss, must be 265
Quality, spsvific representation of. ...................... .. 264
Qigna.ture obtaining of ... . 266
Venue .. . PRI . .
Verdlct o gullty of larceny ” . 268
FEES—
To publio offfeers .......coooveeiins crviiiiins e 108
FELONY (see CRIMES).
FIERI FACTAS—
Crown may iBIUE........ .oooiiiiiiiiicc e e ieeeaeiies e aae e, D24
FLOUR—
Seller of, in barrels not marked or branded..................... .. .... 3356
FOOD—
Adulteration of. .......... ..l . 345
FORCIBLE ENTRY OR DETAINER—
Complaint may be laid before justice for..................... ... ... 183-4
Fstate, inguisition must show what... ... ol o 153
Evidence, whether priva.te prosecutor can give.............oieees o . 153
Indictment liea for .. . 152-3
Inguisition, when ba.d NN ... 153
Muwt show estate of party uxpelled ... 158
Miademesnor, 8 & .......... L. 152
Proceedings which ma.y be taken for forclble entry . 150

L
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FORCIBLE ENTRY OR DETAINER—(fontinued. ragN.
Prosecutor cannot be examined ae o witnesa. . ........................ 153

This not the case in Ontario now.......... e ... 158
Restitution, when writ of may be a.warded a.nd by whn.t. courts 154-5
Riot, when amounts to . PR s - |

Statutes in force as to... e e v, 152
Title, evidence of not admlsslble O I "
Trespass will not support mdlctment for e s, 156

Wife may be guilty of , PN B 1
Witness, private pmsecutor Lannot be P 1
FOREIGN COUNTRY—

Lawiess aggressions by subjects of, at peace with Her Majesty
{sex AGGRESSIONS),

FOREIGN ENLISTMENT OFFENCES—

Act now in force... ..... .. PP -1 |
Ohject of ., U - 11
Alternatuepart of Act PO PUUPURE - *
Congtruction of _............. S e, .. B2
Local Act void, so fa.r a8 repuguant to 82
Intent material , . 86

Warrant of commltment requmtes of e e ., B28
Under 28 Vie., c. 2, when bad... B4
Must not be for too Little penalty.,.......‘.....,..,, SRR |
Must specify amountof costs ... . oo, B4
When sufficiently shows jurisdietion .. ................. . ............ 84-5
Direction to ga.oler‘..,....,....,.w.....,.... VPP . 1:
Double offénce ......... PP . 1
‘What ia offence a.gamstAct PP UUROE . i X i
When ship employed in rmlmar_v or na.v&l service ............... B85
Releasing on hail . ... PR -

FORGERY— :
Actual defrauding not necessary...... ...,
Agreement for sale of timber .......... .............. .
Altering of note ... ...occoee i
Asgesument roll |
Coining not forgery
Date, executing deed wﬂ:h falaa
Deed, executing in name of another
Definition...
Tlocument, forgery muat be of
Engraving of notea_, -
Evidence of party, purpor’umg t-o hs.ve mgned document
False date, executing deed with.. G e
False pretences, goods obtained by, t-hrough forged order . 286 7
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FORGERY —Continued, . PAGE,
Fictitious name., e e b e e aa . 278
Hllegal mstrument . . . 279
Indictment need not aIlege mtent. to defraud parhcula.r parson 278 86

Must allege that note was forged .. e e
And that defendant uttered it as t.rue e e e
Describing instrument in...... ......covvevernieinnine
For forging receipt......... . .coooiiiiiins oo
Surplusage in... ...
Indorsement per procumtlon TR .
Instrument illegal, .
Unstamped ..
Void | .
Intent to defraud muat be ev1dence of .
Need not allege intent to defraund ps.rtlcula.r person . 298
Letter of recommendation ..... .....ccccorr cois ceeiiieiieaen s . 210
Misdemeanor only at common Jaw ......ocooioveeeeivriiiie e, . 285
Note, forgery of... ..o
Indictment for..........cccoooiivni i e e,
Order for delivery of wheat.......... cc.cooeeeiiiiiiien v vieeeee .
For payment of MONEY ...........viieeieeeeieeee e,
Pay, intention to......... C e asiEer e rE e e e
Receipt for payment of money......... ..... ... o 281 -
BRecommendation, letter of . PPN .
Request for payment of mnney veeeen.. 2814
Semblance of gennine instrument ...
Sessions cannot try fed e s i e e e e
Telegraph message..... .. e e e 2 278
Undertaking for pa.yment of mom.y e . 282
Unstamped Paper ...........cccovveiviiiiis covesiinne o eree o es eenan s, 278
Uttering, what is felomouu P 71 | 3
Validity of iustrument immaterial. _.....................cocee ... . 270
No offence, if wholly void
Void instrument .
Witness, who may be
Writing, forgery must be of .. ..o e

FRONTIER—

Act for repreasing outrages on . - .1
‘Whan court can order ruataratmn of proper‘ty selzed v 323-4-5

GAME—Killing and taking, on Lord’s Day... ............... .............. 337

GAMING HOUSES, suppression of.............c cvves coers veoeeee . ... 344
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GOVERNOR~— FAGN,
-0f coleny, power to suppress rebellion,, eeiraee-.. 152
Indictment against, for offences within 11 & 12 Wm III o oe 12,

where preferred ... ... ... 342

GRAND JURY—

Depositions admissible hefore ............ i, D68
Act for preventing vexatious procaedmgs befora e 486
Conditions of, need not be proved............................ ...... 486
When provisions of complied with...... s s e, 488
Evidence before, how received and given....... ... ... ....... 487
Accused havnoright So give ... ... ... ... ... 48T
Twelve jurors must assent to finding........... ... .............. .. 487
Principles ou which they decide ............. s v 487 8
Quashing proceedings of............. . ... .cccrriies o ... 486
Panel objections 0.......o.oooviiiiis e e e ., 486
HABEAS CORPS-
Duty of judge on.. O PP PPN = 5=
Power of judge in chambem R PRTUOR: 2
In practice court durmg term N &L
In vacation.. PP - L1
Does not lie, when proper remedy ’b_v wnt- of BITOT.., \\oevennns..... 461
Or in case of custody under civil process.. ... ... ............,. 451
Prisoner convicted of larceny ., .. RURURPR 1 |
Prisoner for debt in close cu.st.ody in a.nother count.y Ceenean 483
To keeper of prison to bring up conviet as witness.. Cerere e, 403
Must be request:in writing, ete .. .. ... . B 1
Affidavit on which obtained, entltllng, bt'(.. PO £
Return to, contradicting, ete., RO & 1]
Showing commitment bad on fa.ce or Lhargmg no nﬁ'ence .. 4563
When prisoner in custody less than a year, on charge of oﬂ'eucc in
Treland.. . 454
General prmmples on whrch Jumsdlctlon of ]ustlcea revmwed on. 454 ]
HIDES—Inspoction of raw...... ... cccooiiiiinnncininiiis o1 s, 345
HIGHWAYS —
Abolished, eannot be by placing gate across., . RO ¥ |
Adjoining land may be travelled over, when out of repmr I b
Allowances, original, centinue to be public highways............. .. 163
By-law, district council counld not lay out road except by .......... 164
Changing by writ of ad quod damnum... ......coooiiiins .. 172
Commissioners should remove fence on road........................... 170
Convictian must show that place public highway.................... 170

Uounty road to be repaived by connty ... e, 171 2
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HIGHWAYS—Continued - pAGR
Crown, guarantees of must repair .......... e, 173
Cannot grant to private individual so as to bar pubhc right,. 162
Culdesac..... ..o e s e e e 167
Dedica.tion—
User for thirty days, evidence of ....... .. ...... . 164
What is dedication.. . 160
Must be intention to dadlca.te e e 160 667
HEvidence of . . ... 160-87
Stronger ewdence of, reqmrad in new than in 01(1 district,.... 165
Prosumed from long user and statute labor...... . ... . ....... 187
Limited or partial .. . T, 185
Right of passage only, parted Wlth on.. P 1 1
Reservation inconsistent with void........ .. .............. ... 166
Mixed question of law and fact .. R .. 167
En ineer, government, need not condemn roa,d by certlﬁcate 173
Evidence of state of road before trial.. ..., ... ... ... .. 175
Same a3 in civil action . . ...l Ll ..., 183
Fire on side of road, not nuisanee.. ..... ... ... ......., .. ...... ... 189
Freeholders disinterested . RN . 182
Gaas company, members of ha.ble to be cnnvu,ted of nuisance in
obstructing a highway. ......... e e, 178
Gate on road does not 'LbOllsh hlghwa.y [P I |
Government survey against right of party ih possession,, ........ lh'-} 4
Indictment for nuisance may be against three or four of acveral
defendanta .. ... e, 182
Bvidence, variance, etc e e e 183
Judgment on out of term e e, 184
Proferring new mdlctment e e e e, 184
Joint stock companies, roads of, not Iughways ....................... 162
Judgment, whether can give ou indictment out of term ... ... 184
Minutes of boundary line commissioners are not..... ............ 183
Jury must determine dedication ........................ . .. ... .. 187
And whether road highway ..... S 167
Lake Ontario, no highway along beach .. _.......................... 183
Mandamus, when proper to cotpel repair of .............. ... ... 188
Minutes of boundary line commixsioners not judgment, .............. 183
Munieipal corporation, poswer to open new roads...................... 172
Must keep same in repair ...... ... Vi
Corporation of county ha.a Jurlsdlctwn over roa.d between
townships ............ U I X |
Bridge hetween two countwa e .. 176
New trial, after verdict of acqulttal,,... .- 184
Non-repair, of indictable. .. o 1y2
Nuisances, to, of two clasaas . 188

Ontario, how highways have accrued i, Cetiies e e, 160
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HIGHWAYS--Continued, BRI,
Opening by munieipal corporations, ..... O . 172
Petition, under 12 Vic., c. 35, to adjust surveys 176
Railway company, when hound to repair bridge e e eeraannes . 178
Return of laying ont, not necessary.., R 1. 1
Road companies liable for non-repair of hlgh“ &ya ..................... 173
Bea shore, whether highway on..

Shutting up lane, street, publu. roa.cl by ga.te
Shutting up by by-law, .. .
Under (N.B.} 1 Rav. Sta.t. c. Gﬁ REYPI
Statutes 5 & 6 Wm, IV, c. 50: 27 & 28V1c .s C. 100 SWm IV
e 2.

Statute 1a,bor on ma.ds makea h:ghway
But must be usually done..

Surveyor, road laid out hy...

Thoroughfare, public hlghway need not be
Rule, when claimed by dedication,

Toll companies, when liable to keep roads in repadr.

Uger for thirty years evidence of dedication...

User for seventy years, when land in lease,.........o......ooooee 1.

User and dedication establish highway .. . e
But stronger evidence in newly settled dlstrlct
Dedication may be presumed from, . e

Variance on indictment. . .......coooceeesieeeei s e

Velocipede may be obstruction ...............oie

Viag trita does not compose whole road. .......cevievis veieeneinoninn .

Waggon standing in highwa;y is nuisance.... ....., e

‘What is highway...

Width of road presewed

HOMICIDE—{uee J UsTITABLE HoMICIDE AND EXCUSATLE Homicrog).

HOUSEBREAKING—{se¢ BERGLARY ). vvuuvveecieieiieeeeeee ... 220.3)
IGNORANCE—
0Of law no defence... i e, TO
But may be ground for apphcatlon t-o Govomment v 1O
Of fact, is defence,. O PPN |

IMPERIAL STATUTES—{see Envrisa Laws ix Forer).

IMPRISONMENT—
Different purposes for which imposed._................................ 431
Reimprisonment .......c.ccoees i v e, 482
Period must be certain,...... ..o s 432

Day of discharge .. . i, 432
Where conviction forseveta.l oﬂ’ences PP L. 71
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INDIAN LANDS— PAGE,
Acts relasing t0 8816 of, v e 338
Trespassing in.... ..o e e, 388

INDICTABLE (FFENCES—{see¢ CRIMES IN (GENEBAL) ........... ........ 40
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Choses in action not subject of R PO . +: 1
Consent, goods taken by ... B.J 6
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jpods subject of larceny must be persona.l o re eennn eeres 233
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Injury done to two or three frees may be addecl togather . 247
Joint owners laying property in (see INDICTMENT). ..., ..... 250
Lodger, or theft by, property in goods laid in owner... 252
Lost property, larceny of., 236

General rule as to.. ceeeenn. 236

Belief at time of tlndmg tha.t OWIlEr Can be a.scerta.med ceeer -.. 286

Belief that goodsabandoned......... ... Ll 237

Yroperty mislaid.. B T = 1

Means of a.sceltammg oOWner.. e, 287

Felonious intent must be at tﬂmp Df ﬁndlng e 238
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Dignity of court cannot be ragarded - 134
Privilege protects publication of prooeedlngs of opan polme
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Canada Temperance Act ;
Proof that Act is in force, nacessity of i e 103
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Contra forme staluts.......... 99
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When illegsal...

By constable for bra.‘mh of pea.ce
By policeman...

By counstable, w1th0ut. wa.rra.nt on reasona.ble charge s
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Must show felony actually committed. .

By person who is assanlted. .. oo
Assaulting wife does not Justify.....ooorviini i e
When illegal...

Agmsanlt, when it 1ust1ﬁes arreat (aee ARREST]
Authority, officer arresting must have, .
Breach of duty. .

Civil proceeding, a.rrast by uonsta.ble 1
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What amount to,, . 341 -2
Truth of threa.tened accusatmn, no defance USRI S- * 1.
MERGER-~
Of lesser offence in greater.........cccoeevciiiivinns svoveee cevenennnnn.. BB
Of false pretences in larcany PO
‘When object of conspiracy feIomous U | I
MILITIA—

Officer of, competency of, to sit on court martial.
Discharge of members of ......oocoimiiviiiiniiesinnasninsnnnenn.

MINORS—(s¢¢ AFPRENTICES).



INDEX.

MISDEMEAROR—

What i (see CRIMES IN GENERAL}. vvncnsssnmmanvrrnenane siicennn

MISPRISION OF FELONY .. ..o i e

MIS-TRIAL—

Fenire de now0 FOT. cvreiriovereenios e isirasiasrasesaeeein caaoasiaees
Vitiates and annuls verdict, ..o vreiniis ciri i e

MOLESTATION OR OBSTRUCTION—

By master or workman {(se¢ STRIKES, Trapes’ UxtoN AcT)., e

MONOPOLY—

For exempting new manufactures. .........ccocoit v
Rules in restraint of trade......ccovmmrrs cirniin i
Strikes not necessarily illegal. ... ..o
Trades” nnion Act, 1872, provigions of ........eviamn

MOTIVES, WHEXN IMPORTANT ... e

MURDER—
Administering poison..
Agent, must be a free..
Attempting another a.ct
Corperal injury..
Death from threa.'ca of v;olenca
Definition, ..
Degrees, persons may be lm.ble in dlﬁ’ez ent-
Diseage by which death accelerated...
Evidence as to cause of death...
Indietment need not set forth manner of deat.h

For wounding, with intent to murder...

Infant in womb, when subject nf R PTSTO,
Jury, what questions sre for. ....... o s
Killing, different means of. ..o

Malice, necessary ingredient in . .......

Lixpress and implied.. ......0 e s
Medical svidence of canse of death,...ccocoooin
Presumption that all homicide ia maliciows .. ... .coonininnnn
Provocation reduces offence to manslanghter... ...... ..........

Punishment of... R
Queen's peace, must be undar . e
Sudden quarrel, when killing in, a.mounts to. O
Wounding, with intent to murder...

. 193

571

PAGE,
56

56

516
. 516

116-7

. 115
. 115
115
116

62-3

197

195
. 194

.. 194
.. 192
... 193
s 195
... 198
e ... 198
Must state act done felonionsly, and of ma.hce afnrethought. .

199
199
. 193
. 196
194
C 192

C 192
.. 198

193
19.) 6
. 199

veees 193
e 197
Year, must die within. .. ..o

194



572 INDEX,
NEW BRUNSWICK— (s¢e ENGrLisH Laws v FoRrox), PAGE,
NEW TRIAL—

Abolished in criminal CaBem.......c...o.ooooeess e, 521

NOTES OF EVIDENCE—

Reading to witnesses those taken at former trial......... . ... 880
Judge may have them taken by third persen............ . 209

NOVA S8COTIA—(see Exorizn Laws IN Fozrce).
XNOXIOUS THING—(see ABORTION).

NUISANCES—
Ahatement of . . PPN B 1
Compellmg through ahanﬂ’ e eertin it eiee . 158
Action lies for, to navigable waters B N I
Fresh actions for continuing nuisanee. ... ........ ... ........ 150
Where action lies indietment lies..................................... 159
Civil right, course when indietment for trial of, .............. .. .. 182
Convenieuce no defenee............coovveees cooeooivivns L. 158
Court, questions for. . ... 178
Disorderly honses. . e e R I ¥
Evidence on mdmtment for e rred e e e e . 183
Examples of ..o e, 156 ev: seq.
Exposing person PP £
Highway, non- repa.lr of is (see HIG}IWAYB) e ... 108
Ill-fame, conviction for keeping honse of ................... oo 157
Tndecent exhibitions...........oc.ooeceeiviis v ivieiveess e .. 157
Indictment lies for public....._ ... 158
Lies when setion lies for . D 1
Is proper remedy for............ . 158
Course, when proceedmg by, ia substa.nt:a]ly for tr:a.l of clvd
right... A £ .4
Lewdness, open and aca.udalous, mdxct‘h.ble N £
Lotteries are public nuisances. ............coeeveeers vos vvove e, 1578
Actasto, inforce ... .. s e T
Magistrate, jurisdiction of ............ vv.cooceves voerieeee e e 159
Mandamus (see HIoHWAY),
Navigable rivers, ebatruction of........ e ivvvii e e 158
Kew trial after verdict of acquittal....... ... ....cooovrrinee..... 184
Private and public.............cooioeriiii s e, 156
Remedy (see INDICTMENT).
Summary conviction by juatice illegal........ ..ocoeerr oo ooon oo, . 160
Time of erecting nuisance immaterial.......c....cceoevvivenoneee . ... 158
Ko length of legitimates nuisance, ... .., . ... 160
User will not legitimate... ....oovcuvvivrieeicvesceias veeres e ceveienrs.. 160
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OBSTRUCTING ENGINE OR CARRIAGE— PAGE.
Act 32 %33 Vie., ¢, 22, 8. 40, 8880, cvvovees oevvieeieerovee .. 332
What is offence mthm . - . - |
Not limited to physical obatructlons . 333

OBSTRUCTING THE EXECUTION OF PUBLIC JUSTICE—

Aid, indictment for refusing to................. .. 185
Is amisdemeancr............ooeeoo e eees e ... 185
Censtable, refusing to aid..................coocoivoiv s 186
BPisobeying order of justices ...................... 187
Order of Queen in Council . . 187

Excige, indictment for obatructmg ofﬁcer of

138

Indictment for refusing to aid eonstable........................... .. 185
For ohstructing officer of excise,...... . ..............0 T 186
What is necessary to support. . . v, 185
Knowledge of churacter in which oﬂicer &cts not necessary . 183
Officer must act under proper authority ., e 186
Order, disobeying, indietable .. ............... ... ... ... ... 186-7

OFFENCES —{see Orrice, Ere,)

OFFICE, OFFENCES BY PERSONS IN—
Attachment granted against commissioners for trying cause in

which intereated. ... ...l s e 118
Bailiff, conviction of,.. ... 110
‘When quashed... v 1O
Clerk of Crown agreeing to resign ofﬁce for ruward z_llegal ........ 112
€lerk of peace cannot charge any fees not given by law.. .. 109

Not entitled to any fees for striking special Jury.. ... 109
Table of fees contains allehargos ..........o...ooveeroeene oo 169
Criminal information will lie againat officer for mlsconduct .......... 108
When granted againet judge... - 113
Deputy returning officer indictable for refusmg to admmlater oa,th 108
Extortion, what is,. e . 108
Indictment for 108
Is nuademe\a,nor . . 108
Two or more may be gullty af e 108
Fees in different cases.. 10‘] 10
Indemnity, would be 1llega1 for ]udge to take ..o 109
Indictment, when lies, when good. .. RPN . 108
Lies at common law for sale of of’rice. s 110
Judge taking indemnity... e 109
Misconduct by.,.. . 113
Cannot act in hlsowxl case.. B P 3 -
Excaptmn‘..,..,......,..,m.,,.... VPRI B I
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OFFICE, OFFENCES BY PERSONS IN--Continued,

Must be direct pecaniary interest..
If really biassed, wrong to act..

If remotely connected with one of partles no ob]ect:on

Justice, when can act, if himszelf assaulted.,
Neglect to executs duties indictable. .

Removal of ¢fficera..

Hessions competent t.o try chs,rge aga.mst clerk of pea.ce

Sheriff, sale of office ﬂlegal
Statutes as to,. e

OFFICERS OF JUSTICE—
Killing of {3¢¢ MANSLAUGHTER).

ONTARIO—{s¢e Encrisa Laws 1x ForcE),
OVERSEER OF POOR OF PARISH—

Liahle to indictment for not accounting

OYER AND TERMINER—

Whether commissions now necessary for holding court of....... .

PARDON—

Application to Crown for..
Effect of, on appeal to Prn ¥ Cnunul

PARLIAMENT—

Publication of debates in (s¢e LI1BEL),

PARLIAMENTARY OFFENCES—

Members of Parliament not liable for statements in House ., ......
Attachment against.. ..o

Penalty for voting without property qua.hﬁca.tlon
Privilege from arrest . TP

Does not apply to crlmmzul cases,

Evidence of being member .

Warrant of cormnitment. . e
Prorogstion, discharge of prisoner by

Courts, power of, to inguire into commltments by parlmment -

Habeas corpus
Conspiracy to mtlmlda.te provmcm.l leglslature

PARTNER—
Apreement to defraud copartner...

Conviction for selling liquor w:thnut hcense w;ll lle agamst .. e

Laying property of, in indictmment for larceny...
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PAWNBROKERS ACT— FAGE
An enabling Act.. i g e e 334
May take any rate of mt-erest agresd upon ............................. 334
Only applies to persona ** exercising trade of pawabroker”.,...... 334

PEACE—

Final commifment for want of aureties to keep...............o......... 429
Must be in writing ..o e e, 430
And show date on Wh‘lch words apokan e e, 429

Articles of peace exhibited in open court N v B 11

PENAL ACTIONS—

County courta cannot try ..ocooeervniiiii i e ey, 472

PERJURY —
Accornplices, none in. TR} Y. |
Affidavits, before whom sworn . E VOO 1] )

Taking without authorlty.,, RO 11 |
Keed not be read or used.... . 803-4
‘Which court would not receive................o...., e 304
Evidence of place of swearing............ccccovvviiveiriinnnnn..... 304
Ambigaous, oath must not be...............c. . ... . 303
Amending Indietment. ............cen, RO | i
Asgignment of perjury, proof of.........ccocoiiiiiiic i, . 301-8
Must be two Witnesses........o.coiiiiies v i v s . L. 308
Authority {see JURISDICTION).
Belief of fact . B O 112
Chureh of Engla.nd {se@ PBAYER BOOK)
Common law offence, when affidavit not sworn in judicia pro-

ceading. .. ... 259
Definition .. . 298
Delinerate, false swaarmg must be e e, 303
Evidence, on assignment of perjury . <1} B -

Aa to place of swearing aﬂidawt e 304
Must be two witnesses, or prouf of matenn& facta . . 308
Of existence of proceedings............c.ovvvivienrans .. 298
False, matter sworn must be.. e e e 298 3{]2 ef se.
Indictment, showing authorlty to admlmster oa.th e . 299
When sufficient .. N 304 et aeq.
Certainty in . . PO || ¥
HSubstance of o&"ence charged P 1t
(Juashing, amending, etc.. RO || |
Insurance cases, perjury in.. B PRU-. |1 |-
Insurance company, mﬂidﬂmt an t-o loss by ﬁre crens veimeens 300-301

Judicial proceeding, swearing must be in.................... 208 of seq.
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' PERJURY—Continued. rsos.
Jurat atating place of sweariug.,...,....., s 8 3
Need not state sach place ., et . 3024
No part of affidavit., . 302-4
Jurisdiction, cath must be taken before a person ha.wng jurle-
diction on . RN . 208
Must be compet-ent in matt-ar in wh:lch oa.th admlmstered . 299
When there is. . .. 268 m‘, seq.
Of eoart, must he subrmtted to . 11
Justice, where mav take affidsvit ..., ... L0 ool 301
Magistrate taling affidavit without authorlty v e 3030
Jurisdiction of, over person committing per]ury in another
LT 1 307
Materiality of matter sworn. . _....... ... . 302
All evidence now materin]l ... .. ... L ool L 302
Misdemeanor, perjury is. ... ... . i e 208
Affidavit not taken in judicial proceedingis................ 299
Oath must be taken deliberately and intentiopally.............. 303
Must be clear and unambiguons ....... .. ... .. L 303.
Place, jurat stating. .. ... L 302
Pleading, must first submit to jurisdieion..................... 304
Prayer book of Church of England, oath takenon.............. 303
Quashing jedictment. ... ... .. . . . 306-7
Begsiong camnof Sy .. ... .o e e 473
Surplusage in indictment .. ... ..o L el 307
Varfance in charge of .. ... i i 306-7
B e 307
Voter, false awearing by ....... ... ..o 298
When two required... ... ... ... . 308
PERSONATION—(sec FaLsE PER2ONATION).
PERSON—Stealing from the ... ... ................ . s 252-3
PEESONY CAPABLE OF COMMITTING CRIMES—
Drunkenness, how it affects eriminal Hability................ . 678
Feme cavert not Hable for certain erime committed in her husband’s
PYRIRTICE tits s vttt st e ia it ar aaaa e 48
But this only presumption and may be rebutted... ........ 64
Protection does not extend to crimes mala in se, ag treason,
MUTAY, BEC . .ottt et e e e s e 69
Nor semble to misdemeanors. ..., v ouiiie e ienn e, .. 69
Ignorance, how it affects criminal Hability........ ............ 70
Infants, general rule as to criminal lability of .. ...... .......... 64
Statute creating new felony does not bind............ .... 66
Or giving corporal punishment.............ooiviinvvnians, 66
Under seven, not Hable. ... ... ..o iiieiennnnn 685
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PERSONS CAPABLE OF COMMITTING CRIMES—Continued.  ravs,

Rule between seven and fourtesn..... feeaaer e 65
Under fourteen cannot commib rape......ooocivvoenntn 85
But may he principal in second degree..... .o v a5
Cannot be prosecuted for defranding ereditors.. ............ 66
Non compotea menlis, Tule ag to criminal liability of pergons. ... 66-7-8
Deaf mute cannot be eonvicted... ... iueiiiio s 68
Mugt be treated a8 DOD-SANE. . v .o vvvrvs et rrraes 21

PERSONS SUBJECT TO THE POWER OF OATHS—

Rule as to criminal Hability of ... .......00 oo 68-7
Wife, WHen AGCOBHOTY . . v o eerurrrsrasseas ittt 69

PERSONS IN OFFICE, OFFENCES BY (se: OFFENCES, BTC.)., 108-8-10
PETTY TRESPASSES—

Where there is bora fide claim totheland. . ... .. ...oooviiinn 410
PIRACY—
Actainforce R t0 .. . o ar it i a e 59
Admiralty jurisdiction. . ... 89-90
PBritish court, no power to pinigh foreigner for offence against
British subject on foreign ship...........o i 91
CommMiSHIONs, Nab NECBESAIY .« + e v v v e ear b eabrrarairsas 89
Tnland lakes of Canada within admiralty jurisdietion......... TL.or
JFurisdiction, over ships in rivers of foreign territory............ 00
Over British ship, though no proof of register, or ownership of
VBEEEL o ottt iy e AP 90
Over veagel in BAYDOT. . .. .0t i raeene cra i a i 91
Where sea flows between two points of land... ... ...t a1
Magistrates may take cognizance of all offences commitfed on
Jakes of CADARA . ..\ ove vt i e sy 91
PLEADING—
Acquittal on good indictment is bar to subsequent, for same of-
S 387
Act of Parliament, indictment on,.......ovreiian 382
Limitation or exception in distinet clause of, need not be
Fa ) < A T T 396
Against form of statute, indictment concluding ................ 387
Amendment of indictment, not at commeon law .. .............. 392
Defect in laying property........cooviivviiannn, PR 392
Case must be decided en indietment in amended form. . . 9393
Muset be made before verdict., .....ovivvvriiiiaiis ol 393
Arrest of judgment when indictment charges no offense againet
2 401
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PLEADING—Continued. PAGHL
Assault, conviction of, no bar to indietment for manslanghter...... 388
Autrefois arquit, test of validity of plea...... ... 387

Must be in legal peril on first indictment .. .. .............. 387
Trial must proceed to its legitimate conclusion by verdict... 388
Meaning of legal feopardy ..........ceniiiiinianiinernnn ... 388
" Only pleas known 10 Iaw ..o . 388
When good .. .... 389
Only apply when declsmn on same a.ccusatmn in aubatamce. ... 389

First indictment insufficiently ]aymg property e ... 380
Proof of pleas... . e

Caption of mdlctment Ob] ectmn to

Cerfainty cssential to charge ...

Charge of offence, what suficient ..o e e
Conjunctive gtatement, when proper.. U 1. . &
Contra formam statuti, effect of omission of . . 387

Conviction, previous, may be good plea in bar [ase PBEVIOUB OON-
VICTION) rvoe evecnemesninraestarn i nas crras EbEpameessnniaanens . 387
Counts joining .. 394
Demurrer.. . 390-401
Plea.dmg not gullty, when overmled e, 390
Description of offence in worda of statute e rieraanen veeeoas 382-3
Magter of, must ba proved as lald ... 381
Druplicity... ereeenieenns 398
Election, when prosecutor put to 395

Enacting clause of statute, exception or proviso in, must ba ex-
pressly negatived... SR PRPUOROY- . ||
Need not, if in aubsequent cla.uae PO + |
Exceptions negativing . 396
Formal defects in indictment, when objected to cree mrre eenn.n. 401
Forms of indictments intended as guides only ......................... 401
Uge of discreticnary ......... . RO 1) §
Homicide, indictment for, need. not set foﬁ:h manner of daat.h.. .. 398
Indjetment, when should follow words of statute ......... eoeees 382-3
On statute creating new offence ...... ..o 382:3
Conjunctive statement in.. R - 1=
Christian and surname must 'ba stated ST -
Obscene words must be set ot ..o 384
Surplusage in ....o.cooeiiininins T P 386
FOTIIE O oveeeenieviresens eeeeeninirioranasaastsnirnarssninimsnnennennsenees $01
Caption, quashing. .. O 1 |
Laying previous conwctmn. rerenari e s aes seseeeanee o+ 300
Quashing is discretionary with court O 11 )
When and for what ob]ectlons the court wﬂl qnash v eeee..400-401

Jeopardy, meaning of term,. TP - . |
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PLEADING—Continued, . PAGE,
Jurizgdiction must be submitted to before pleading ..............cvin 402
List of persons entitled to vote ... ..ovcveiiieeeniereec i nn.. 390491
Magterial allegations only require proof............. ... ... oo . .ooue. 386
Means of committing offence, when to be setout . .................... 397
Misjoinder of 'conunta, ............ccceiieiiiiti et aanas enn ... 394-5
Meotion, quasking indictment om., P 2111
Names must be stated in 1ndlctment O .
Objection to indictment, when t&ken...... ettt e e 201
Otfence created by statute.. - eemeie rrenenen..... 382

Indictment should bnng 1t wathm atatut.e wereeaens ceen e, 38243
One plea only can be plea.ded e e e e e 402
Order of pleading... ey e e e e e 02
Plea, of autrefois a,cqrmt . 287

If overruled may p]ea.d not gullty
Describing atatute passed in two years .. ettt 380
Only one can be pleaded... igereer earn r e $02
Postponement of trial on a.mendment of mdlctmant e 393_
Previous conviotion, indictment for..... ......... ... 390
Proof need not in all cases tally with st.a.tementa in 1ndlctment . 89l
Quaehing indictment for duplicity .. eraes e ieieeee... 385
For variance between mfunnat.mn a.nd mdlctment ............... 400
How and when quashed......cccccovveee v cvivnns s v vveeenee o 400
Btatute, indietment on ........... .o.oioieeies v e s eae. BB2-3
Creating new offence.... ... ... et e, 38203
Surplusage does not vttlate an mdlctment PO .
Time of committing offence need not be averred.. e 596
Trial, postponement of, on amending indictment................... ... 393
Yariance, quashing indietment for..... ........... ..... ...t .. 400
Venue in indictment...............oooiiiiieiin e e, 307
" Order to change... . SR UPPRORUTTIORR: - |
1n case of offences commltted on carriages, etc., G 398 9
Voters, feloniously omitting names from listof..................... 390 91
FOISON-—
Administering of .............ccooiii e L. 248450
POLICE COURT—
Stealing records of .. . . ... c . 958
POLICE MAGISTRATE--
Jurisdietion of................. e i e 406, 418, 472
Power of single Justlce to a:t for . 405
POOL-SBELLING ... .ooiiieiiiit v e et oot eeoearenn. B

PRACTICE—(see the different titles throughout the bool),
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PREVIOUS CONVICTION—

PAGE,
. Btatement of, added to count for la.rceny .................... 509
Indictment Jaying. . ....ovvviii i 509
Practiceon........................ h e i eraaaan 509
Certificate of .. .. .ou e i e 509

PRINCE EDWARD ISLAND—{see Exgrise Laws v Forog).
PRINCIPAL— .
1iable for what he authorizes.. .. .... . ...... ... ... ... .. 76
Apent also liable (see AGENTY.. ........... .. .l 76
PRINCIPALS—
In first degree, miist be present, assmtmg ...................... 10
And participating.............. ...... e s 70-71-2-3
Principals in second degree. ... .......... .. ..oiiiiiiii ., . 10
Indictment against. . ... e 74
PRISON BREACH
Toescape by foree ... oo i e 187
Is of same degree as offence for which party conﬁned ............ 188
Must be actual breaking., ......... ... ..o il 189
Need not be intentional ............. ... 0L e 189
¢ Article or thing,” in Prison Act, includes crowbar............ 189

FRIVY COUNCIL—

Appealabo. . ... e e 523
When and under whai circumstances leave to appeal to, granted. 524

PRIZE FIGHTING .. .ottt i i v it iiiee i i i v 345

PROCEDURE IN CRIMINAL CASES-—
T U5 1 o rrreeie, 325

PROCESS—
Penalty under 22 Geo. IL., e 45, for suing out, . ... .o e 343

PROPERTY—
Damaging, convietion for {se¢ Maricrous INJURIES).

PROSECUTION—
All able for act committed in prosecution of unlawiul purpose. 72 ef seq.

PROSECUTIONS -
By Crown, how they differ from eivil suits. . .............. ... 611

PROVINCIAL LEGISLATURE—
Conspiraey to intimidate................ . il e 191
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PUBLIC EMPLOYMENT—. raan,
Persons holding office in, how proseanted....., ... . . —ee.. . 342
QUARTER SESBIONS—(ace SEsslons).
QUEBEC, PROVINCE OF—(see ENoLisH Laws 1x Forer).

RAPE-
Age of consent {see INFANT).
Assault, having connection with woman who believes it is her hya-

Pandis. ..., e 210
Attempt to commit, may be convicted of on indictment for.. .. .. 60
Attempt to ravish ohild from ten to twelve, even if consent. . , 213
Consent, must be absence of. , ... . U 210

Even in case of idiet. . . _. T 213
Obtaining by frand....... .. ... . . e 219
By wife under supposition that it is her husband, . ......., . 210
Child under ten cannot BYe. .. 213
But may to render attempt no assaulb, . .,,... ..., .. . 213-4
Child from ten to twelve, consent is defenco on charge of
suItng. ... 213-4
Contradiction (see PROSECUTLIX). ' :
Definiion ... 210
Emission of seed neod not be proved ..., ... 214
Evidence, statement of prosecutrix.. ... ..., " 214
Force, necegsary Igredientin.....,.. .., T 210
Constructive. ... ..., . e w.. 210
Fraud, consent ebtained Yo 210-11
Infant under fourteen cannot commit, ... ... ... . B4
Idiot, must be evidence that without consent of {s¢e CoxsENT)... .. 213

Prosecutrix cannot he contradicted if asked g3 to connection with
other persons,, ... . e, 214

Wife (see Huspann).

Will, must be sgainst,.,., . T e e 210

RECEIVING STOLEN (0ODS_

Accessory, mere receipt did not constitute, ... .. e ., 272
Embezzled 800ds. i s, L 292
Evidence of thief, convicking on....... ... e e 278
Felony, principal crime, must b e e 272
Hughand adepting wife's receipt.... ... ... .. ce L 274
Joint receipt need not be proved............. .. . .. e, 2734
Knowledge that goods stolen...... . v, 274
Misdemeanor at common law. .. e e L L, 2T
Mixture of grains partly stolen, receiving...., ..., ... o3
Possession must be parted with by thief..... ... .. ... 214
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RECEIVING STOLEN GOODS—Continued. PiGE.
Receipt must be of stolen goodl reera e cnrenaiane e 272-3
Beparate receipts... RO PUPTN TR UPPIRPTUPORR. ' - &
Btolen goods (see RE(}E!PT} R
Wife receiving in presence of husband... AT .. 214
Witnesses may prove that other articles found n pnsoner B pnssea

sion (#e¢ EVIDENCE).

RECOGNIZANCE—
Fnrolment of (goe BATL)....c.ocvuvvviniinniniiiinnininirnis cenemneeeen. 442

RECORD—
What 38.. ..o+ e . 365 et seq.
Proof of.... . 375
Court of, haa power toﬁne a.nd 1mprlson for coatampts e 437
‘What pswer of fining and imprisoning necessary to constxt-ut-e ..... 476
BEMAND—

BY JUSHCER. . cvveeeeranrrieris e iereeies e e crsrans e $16
REPEAL OF SFATUTE— . .
TR TSCEet.ceevere s icvere rnmes v seeeeses et eeenesenn eeiinnes oenreee DR

REPLY—
Reception of evidence in....... .o.coooieiiiininrenn rreoneenn oo 378
Right of Crown counsel t0......oooooiiin s e

510
RESERVATION OF POINTS OF LAW—
Act as to, only suthorizes sessions to reserve case when original
hearing and conviction there....... rennree AR aroiteRa e enrattans 447-8
Mo other -court can interfere till case is heard a.nd ﬁnally deter-
mined. . . . 475
Court can only declda on pomta rmaed .................................... 505

Cannot order new trial or prevent verdict from going into effect... 506
What points can be reserved.........ccure e cmenns e 50D

Arrest of judgment........ooos s e . B0G
RESTITUTION—
Writ of, in case of forcible entiry........ccoiiiei i, 1h4

Jurisdiction of Court of Queen’s Bench aa to......... .oooviiiivrene. 154-8
RETURN 10 HABEAS CORPUS—

Disputing truth of, .
LA SR YA
REVERSING OONVI(;TION—a

BROeb O . cvvvvvirerieeeesiiiisnssrreeneeeenreneseimnne enirnnenseerisnnneens 421
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RIOT— PiaE,
. Detined. ....... e, 149
Difference hetwsen and unlawful assembly........................ 149
Must relate to private quarrel. ..........cirinirvinnnnnn, TP 150
Thres persons or mors must be engaged in ....................... .. 150
Must be force and violence ............c.crnrmmerme 150
And violence must be promeditated ...................ccooii 156
Presence among rioters, does not render & person liable .. ... ... 15]
Riot Act need not be read S s e, 161
Suppressing riot, power of Pprivate persons, and governor of colony
to R 11 |
When foreible entry amounts B0 e 153
RIVERS —(see N UISANCES, 'Hmuways, Bre.)
Benciit of obstruction immaterial e 181
Cupacity of, material, .. ... ... 178
Court must decide what constitutes navigable... ..., ... 178
Freshet, capacity of stream in e e, 170
Jury, under direction of court, muat find whether navigable...,.. 178
Lake Ontario . e .. 178
Navigable, what are ... .................. .. . 178
Piers, indictment will not lie for erecting. . 180
Portages, whether stream, navigable.,........... s, ... 188
Tide, flux and reflux of, not necessary to constitute navigable
water................... T, 179,180-8]
Rivers ahove, flow of i - . 179,
Usags, immemorial, not B . 177-8
Weirs, only prohibited in navigable tivers s e, 181
What ia navigable water ... . st e, 19840
Not such as may be obstrueted by ploughing and harrowing, 179
Capacity in spring freshets s e e, 179
Must be capable of transporting property. ...l 178
ROBBERY—
Ageravated larceny ... e e b e 231
Arimus furandi DOCEBBALY . .ottt enns . 232
Carrying away, necessary in...... ... . . 232
Definition. .........., 231

Duress, obtaining signature by.....
Elsction on indictment . .,
Felonious taking DECCHBATY ovtatieitieiieeraieireey o
Fear necessary ingredient
Must precede taking...........
Foree necessary ingredient
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ROBBERY—Continued. FAGR

Indictment, election on R PPURPPUR - '

Several counts in., TP -F; .
Person, goods muet be ta.ken frﬁm P PR 1 1 |
Presence, goods must be taken in.....c.oo v a0l 231
Sudden taking, when rohbery..... P TOTTRUT  ) |
Taking, actual, DECERSATF ... ccceveieiiiivnn 11 v ceenimieeenineiens wvenes 232
Value, goods must be of some........ ..occooeo i, 281
Will, goods must be taken againgt.............o.cocninn e 231

ROUT— .
How djstingufshed from riot (#ee RroT)

SATLORS—{see SupUCING SOLDIERS, KT )
SALE—

Of office (see OFrICE, OFFENCES BY PERSONS EN).

SEDUCING SOLDIERS OR SATLORS TO DESERT—
Act now in foree, how comstrued................cccoo i e 86

Imprizonment under.. SO O -
Trial by court of Oyer and Terminer.. et e 8627
Summary conviction of offender.. P - /|
Indictment, when not sul.hcmnt]y corta.m or preclse PP -
Mutiny Act of 67, to whom it relates.. crrirr e, BB
Warrant of commitment ................. cricerenae... 88

Soldier must firat answer to canatltuted tnbuna.ls T - <
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