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PREFACE

TG THSE

SECOND EDITION.

The favor with which the former edition of the CRiMINAL
Law was received by the profession has induced the suthors to

venture on a new edition.

They have condensed the work somewhat, and have embodied
in it both the decisions of the various provinces of the Dominion
and those contained in the English Law Reports down to the
end of the year 1881.

A collection of the cases determined in our criminal courts
cannot but be useful under a system of goxlremment like our
own, whose aim is the substitution of one criminal jurisprudence
and procedure for the somewhat diverse systems obtaining in the
different provinces at the time of confederation. Should this
work to any extent aid in this consolidation, the aim of the
authors will be accomplished.

8. R. O
H. P 8§
Oseooni. Hani, Toronro,
March 1st, 15352,
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THE CRIMINAT, LAW

oF

CANADA.

INTRODUCTORY CHATPTER.
THE ENGLISH CRIMINAL LAWS PREVAILING IN THE DOMINION.

Colonies may be acquired either by oceupancy, conquest
or cession ; the laws prevailing therein depending on the mode
of acquisition,

Where the acquisition iz by occupancy, all English laws
applicable and necessary to the state and condition of the
colony are immediately in {orce, such as the general rules of
inheritance, and of protection from personal wrongs; but
other provizions, applicable and peculiar to a people in a more
advanced state of civilization and artificial refinement, are
neither necessary nor convenient in a new and undeveloped
country, and therefore are not in force. (a)

In congnered colonies, the laws existing at the time of the
conquest, except such as are contrary to the laws of God,
remain in force until altered by the conquering power; it
being competent to the latter to impose on the subjugated
people such laws, imperial or otherwise, as may be thought
fit, (B) '

In ¢eded colonies the same general law prevails as in con-
quered colonies, except in so far as the power of the Crown
may be modified by the treaty of cession.

(o) Unigeke v. Dickson, 1 Janres, 300, per Hill, 1., contirmed by Smyth
v. MeDonald, 1 Oldright, 274 ; Doe dem Anderson v. Todd, 2 U, €. Q. B.
84, per Robinson, €. J,

10) Doe dem Andersen v, Todd, 2 U, C. Q. B, 82
A




2 THE CRIMINAL LAW OF CANADA,

The Provinces of Ontario, Quebee, Nova Scotia, New Bruns-
wick and Manitoba are all colonies of the Dritish Empire,
but it is not perfectly clear under what modes of acquisition
they can severally he classed. The country was originally
discovered and to some exient settled by the French, who
claimed the whole territory, from the Gulf of St. Lawrence to
the then unknown western wilds, By the Treaty of Utrecht,
sigued in 1713, the present Proviuces of Nova Scotia and New
Brunswick, then called Arcadia, were eeded to Great Britain;
and by the Treaty of Paris, concluded in 1763, the entire
territories elaimed by the French, including the present Pro-
vinees of Ontario, Quebee and Manitoba, became the property
of the Tmperial Crown.

As to the Provinces of Ontarie, Quebec and Manitoba,
there seems little doubt but that their acquisition wmay be
aseribed to cession founded on couguest; but as to Nova
Scotia, it seems to have been covsidered as a settled colony,
in uther words, as acquired hy occupancy, (¢) & view which
is strongly supported by the fact that the laws of Euyland,
both eivil and eriminal, with certain limitations and restric-
tions, prevail therein, although never introduced by Tmperial
statute or proclamation. Il this be eorrect, New Drunswick
would full within the sanic class, as, until 1784, it and Nova
Scotia formed hut one Province.

The criminal law in the Provinces of Ontario and Quelbec
bas been introdiced by statute. By the Royal Proclamation
of 1763, the criminal law of England was made applicable
to the Province of Quebee, as there defined; and by the
Impetial statute, 14 Geo. TIL, ¢ 83, it was extended to the
whole of the proseut Provinees of Ontario and Quebee. This
statule, which took effect Lst May, 1775, after vecittug the
benefits resulting fronn the use of the eriminal law since 1ts
iutroduction by the proclamation above referred to, enacted
that the same should continte to be administered and ebserved
as law, © as well in the description and quality of the offence

(1) Unigeke v. Pickson, | Jawmes, 287,
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© &y in the method of proseculion and trial, and the punish-
meants and fortfeitures thereby inflicted.” In Ontario, however,
the 40 Geo, IIL, c. 1, was subsequently passed, introducing
the criminal law of England, as it stood on the 17th day
of September, 1792, «and as the same has since been re-
pealed, altered, varied, modified or affected by any Aet of the
Imperial Parliament having furce of law in Upper Canada,
or by any Act of the Parliament of the late Province of Upper
Canada, or of the Pruvince of Canada, still having force of
law, or by the Consolidated Statutes relating to Upper Canada,
exclusively, or to the Province of Canada.”

With regard to the Province of Manitoba, prior to Cou-
federation, soveral Imperial statutes were passed, making
provision for the trial of offenders. This legislation was com-
prised in three enactments, the 43 Geo, 111, c. 138, the 1 & 2
Geo. IV,, e. 66, and the 22 & 23 Vie, . 26, the provisions of
which it is unnecessary to give, as all necessity for recourse to
them is obviated by subsequent eolonial legislation,

By an Order in Council following the 33 Vic,, c. 3, the
Province of Manitoba was formed out of the territories referred
to in the above statutes, and by a statute of the Parliament of
Canada (34 Vic., ¢. 14), the entire body of the modern criminal
law of Eugland, as existing in the rest of the TDowinion, hag
been extended to that Provinee. {¢) Under the latter statute,
the Imperial enactments have been superseded as to Manitoba,
and the justices in that Province have the same power and
Jurtsdiction over persons charged with iudictable offences
comuiitted therein, as justices in other parts of the Dominion
have over persons committing offences within their several
jurisdictions ; and the court known as the General Court
has power to hear, try and determine, in due course of law,
all treasous, felonies and indictable offences committed in any
part of the sald Province, or in the territory which has now
become the said Province. (¢) The Dominion Statute, 37 Vie.,

{d) See churge of Mr. Fustice Johnson to the Grand Jo ry, Spring Assizes,
1871,
() 31 Vic,, c. 14, a. 2.
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¢ 39, moreover, extends to that Province certain Acts relating
to the prompt administration of justice in eriminal matters,
which had been excepted from the operation of the 34 Vic,,
e 14,

With regard to British Columbia, the 37 Vie., c. 42 extends
to that Province certain of the criminal laws now in force in
the other Provinces of the Dominion ; and section 5 grants
to the Supreme Court of British Columbia power to hear, try
and determins all treasons, felonies, and misdemeanors com-
mitted in any part of the Province.

By the British North America Act, 1867, the Provinces of
Ontario, Quebee, Nova Scotia, and New Brunswick, were
federally united into one Dominior, under the British Crown
(Manitoba, British Columbia, and Prince Edward Islaud,
having been subsequently admitted), with a constitution, to
a great extent a written one, and similar in prineiple to that
of England. Power is given to the Queen, by and with the
consent of the Senate and House of Commons, fo make laws -
for the peace,' order, and good government of Canada, save in
so far as jurisdiction over certain matters is expressly given
to the local legislatures of the several Provinces. (f} The
right to legislate as to the criminal law, inclnding the pro-
cedure in relation thereto, is vested in the Dominion Parlia~
ment, to the exciusion of thelocal houses. () Where, under
the terms of this Aet, the power of legislation is granted to be
exercised exclusively by one body, the subject, so exclusively
assigned, is as completely taken from the others as it they had
been expressly forbidden to act on it, and if they do legislate
beyond their powers, or in defiance of the restrictions placed
upon them, their enactments are no more binding than rules
or regulations promulgated by any other unauthorized body. (%)
When, however, the local legislatures have power to legislate
on any particular gubject, their Acts with reference to the

(f} Predericton v. The Queen, 3 8. C. R. 505,

(9) Reg. v. Bradshaw, 383U, C. Q. B, 564 ; in re Hamilton and N. W. Ry,
Lo, 3 0.C. Q B 93

{#) Reg. v. Chandler, | Hannay, 548, per Rifchie, C. J.
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same are supreme as to the courts and people of the Province,
and cannot be ohjected to as contrary to reasen or justice ; (3)
and in such case they may have power to make any viola-
- tion of their provisions in relation thereto a crime even in
. the technical sense of the term, and to enforce observ-
ance by the imposition of punishment, by way of fine or
imprisonment. () Thus it was held that under section 92 of
the British North America Aet, Nos. 9 and 16, the Local
Legislature not only had the power, but the exclusive right
to legislate in relation to shop, tavern, and other licenses, in
order to raise a revenue, and that, having such right, they had
" also power under No, 15 to enact that any person who, having
violated any of the provisions of the Act, should compromise
the offence, and any person who should be a party to such
compromise, should, on conviction, be imprisoned in the com-
mon gaol for three months, and that such enactment was ot
opposed to section 91, No. 27, by which the power to legislate
with reference to criminal law is assigned exclusively to the
_ Dominion Parliament. () But the punishment imposed by
the local legislatures cannot be cumulative. It must be
either fine, penalty, er imprisonment, not both fine and
. lmprisenment. (/) And it has been doubted whether they
have power to authorize imprisonment at hard labor. (m}
The criminal jurisdietion, then, in this country rests
entirely with the Dominion Parliament, saving in so far as
the power to erect acts or omissions into crimes is given to
the Jocal legislatures as incident to their right of legislation
in eivil matters, and as & means of enlorcing their enactments ;
and saving, also, in so far as the Imperial Parliament may
see fit at any time to interfere in colonial affairs, which it
is perfectly competent to them to do, (#) but which is little

(i) Re Goodhue, 19 U. C. Chy. 366. Bee also Toronto & L. Huron Ry.
Co. v, Crookshank, 4 U, C. Q. B, 318.

[i'] Rbe:%. v. Boardman, 30 U, C. Q. B, 555-6, per Richards, C. J.

(&) Ihid.

{f) Bx parte Papin, 8 C. L. J, N. 8. 122,

{m) Req. v. Black, 43 U. C. Q. B, 192,
G (:}J} SI‘;nith v, MeGowan, 11 U. C. Q. B. 399 ; Gabriel v. Derbishire, 1 U,

. C, P, 422,
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to be apprehended except with reference to foreign rela-
tions. (o)

1t remains to be considered what Tmperial statvteshave been
held to have been introduced into the various Provinces of the
Dominion and the prineiple of theiradoption, premising that the
40 Geo. 111, 6. 1, did not introduce the English law into the
Province of Outario to any other or greater extent than the
14 Geo, TIT,, c. 83, had into the Province of Quebec; and that
as to the extent of introduction, there is no material difference
between those colonies of the Dominion in which it is held
to be in force on common law principles and those in which
it 15 so by an express statute or proclamation.

There is no precise or defined rule, nor any direct decision
as to what Imperial statutes extend to the colonies. This
must of necessity be left open for decisien in each particular
colony and case by the courts, the ultimate forum being the
Privy Couneil. (p)

Euglish statutes of general and universal application, regu-
lating the ordinary affairs of life, apply to the colonies, and
in some cases where an act is only impliedly made an offence
in Eugland. {¢} And an Imperial Act, though in furce gener-
ally for the reason just stated, may be held inapplicable in
cases of a special nature, where the peculiar condition of the
country would render its enforcement inconvenient. (v) In
applying these rules, however, it i3 to be barne in mind, that
in the early settlement of a colony, when the loecal legis-
lature has been just called into existence, and has its atten-
tion engrossed by the immediate wants of the members of
the infant community in their new situation, the courts of
judieature would look unaturally for guidance, in deciding
upon the claims of litigants, to the general laws of the
Mother Country, and would exercise greater latitude in the

{o) Reg. v. Schram, 14 1. C, C. P, 322,

{p) Uniacke v. Dickson, 1 James, 299, per Hill, J. ; ex porte Rousee, 8.
L. C. A, 322, per Sewell, C. J,; Dillinghum v, Wilon, 6 U, C, Q. B. 0, &
86, per S?wrwoorl J.

{7} Cronyn v. Widder, 16 U, C, Q. B 361 per‘ Robinson. C. T.

(#) Req, v, MceCormack, 18U, C. Q. B
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adoption of them than they would be entitled to do as their
local legislature, in the gradual development of its powers,
assumed its proper position. And increasing lapse of time
should render the courts more cautious in recognizing Eng-
ligh statutes which have not been previously introduced. (s)
It is suggested as even worthy of grave consideration
whether, after the existeuce of an independent legislature for
" nearly a century, the adoption of Linperial enactments is not
rather the province of the legislature than of the courts. (&)

If, after the grant of a constitution and independent powers
of legislation, an English statute is introdueed inte a colony,
though afterwards repealed in England, it will still continue
to apply in the colony ; because the provisious of the re-
pealing statute, which are snbstituted for the repealed statute,
extend not to the colony. {u)

There seems to be a distinetion -between the common and
statute law extending to the colonies. As a code colonists
have been disposed to adopt the whole of the former, with
the exception of such parts only as are obvivusly inean-
gistent with their new situation ; whilst far from being
inelined to adopt the whole body of the statute law, they
hold that such parts only are in lorce as are obviously
applicable and necessary for them. As respects the common
law, aldoption forms the rule ; as regards the statute law, the
exception. (v} . :

In conclusion, we will give the niore important English
criminal statutes whielh have been held to be in force in
this country, stating as far as possible the reasons for their
adoption,

Notwithstanding the 1% Vie, ¢ 49, passed in this Pro-
vinee, the 12 Gee. 11, ¢. 28, as to lotteries, is in foree here;
first, because it comes within our adoption of the erimninal

{8) Unincke v. Dickson, 1 Jamen, 287, per Haiibu-mm, C 7

(£} Flad.

{1} Kerr v, Buras, 4 Allen, 800 ; following Jfamles v. Melean, 3 Allen,
164. '

(v} Uniccke v. Dickson, 1 James, 289, per Haliburton, C. J.
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law of England as it stood in 1792, and next, because this
statute and other statutes of the same nature, and resting on
the same footing, have been treated in our courts as being in
foree. (w)

The statute 32 Henry V111, c. 9, which prohibits the huying
of disputed titles, is in forece in Qutario, as it constitutes part
of the criminal law of England adopted by the 40 Geo. 111, ¢,
1. () In the case of Shea v. Choat, (y) it was held that the
statute 5 Eliz., c. 4, is not in foree in Ontario, but the statute
20 Geo, IL, c. 19, is, though both statutes are of a date long
auterior to the introduction of the English law in this Pro-
vinge. Tu giving judgment in this case, the learned Chief
Justice Robinson says in reference to the § Fliz, ¢. 4, that
“it cannot possibly adwiit of doubt that its provisiouns are
inapplicable to any state of things that ever existed here.
A clanse here and there might be carried into effect in this
colony, or anywhere, from the general nature of their provi-
siong, but that is not sufficient to make such a statute part
of our law, when the main object and tenor of it is wholly
foreign to the nature of our institutions, and i3 therefore
incapeble of being carried substantially and as a whole into
execution.” {z)

The 28 Geo. TIL, c. 49, s 1, as to perjury, is local in its
character, and therefore 13 not in force here. {a)

In Reg. v. Mercer (b) it was held that the 5 & 6 Edw. VI,
c. 16, against buying and selling offices, is in force in this
“country, under the 40 Gee, ILL, e 1, as part of the criminal

(v} Uniacke v. Di kaon, 1 James, 356-361 : see aluo ax to lotteries and the
12 Geo. IL, ¢, 28; Corby v. MeDaniel, 16 U. C. Q. B, 378; Marshall v,
Platt, 8 U, C. C. P, 189 ; Lioyd v. Clark, 11 U. C, O, P. 250, per Draper,
C.J.; Meaoburn v. Street, 21 U, C. Q. B, 308.

{%) Beasiey y. £ v. Cahill, 2 U, C. Q. B. 320 ; sec also Baldwin ¢. £. v.
Henderson, 37U, C. Q. B. 287 ; Henns ¢. ¢, v. Eddie, 2. C. Q B 288;
Aubrey, . &.ov. Smith, T U. C. Q. B. 213 ; May, ¢. t. v. Dettrick, 5 U, 0. Q.
B, 0. 8. 77; KHoss, q. t. v. Meyers, 9 U, C. @ B. 284 ; MeKenzie v. Miller,
6U.C. Q B.O. 8 459 ; Smith v, Hall, 25 U. C. Q. B. 554,

#»2u. C. QB 21l

{z) Zbid. 221

(o) Rey. v, Row, 14 U. C, C. P. 307.

(8) 17 U. C. Q. B. 602
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law of England. The 49 Geo. ITI,, c. 126, applies here, and ex-
pressly extends the 5 & 8 Edw. VI, ¢. 16, to the colonies, or
at least such of its provisions as are in their nature appli-
cable. (¢) Probably the 3 Edw. I, ¢. 26, is in force here. {d)

The 1 W. & M., ¢. 18, s. 18, is in force here, notwithstand-

ing the Con, Stats. Can., ¢. 92, 8. 18, and a person offending
against the former statute may be punished. (¢)
" The 32 Geo. I1L,, c. 1, introducing the law of England as to
property and civil rights into the Province of Ontario, in-
cluded the law generally which related to marriage, that is,
the common and statute law of England applicable to the
state of things existing in this colony at the time the Act was
passed, The stat. 26 Geo. I, c. 33, being in force in England
when our stat. 32 Geo. I1L, c. 1, became law, was adopted, as
well as other statutes, so tar as it eonsisted wilth our civil
institutions, being pars of the law of England at that time
“relating to civil rights.” It wonld seem, however, that the
11th clause of 26 Geo. IL, c. 33, is not in force in this coun-
try. (/)

The 8 Henry VI, ¢. 9, 6 Henry VIIL, c. 9, 8 Henry 1v,,
e. 9, and 21 Ja.mes I, ¢. 15, as to forcible entry, are n
force here ; (¢) so the 8 & 9 Wm, IIL, ¢. 27; (&) so the 33
‘Henry VIII, c. 20; (2) so the Mutiny Act, 25 Vie, ¢ 5, s.
72; (7) so by the 14 Geo. III,, ¢, 83, the 9 Geo. I, c. 19, and
6 Geo. IL, e. 35, which impose certain. penalties on persons
gelling foreign lottery tickets, have been made to -form part
of the law of Quebec. (k)

{c) Reg. v. Mereer, 17 T. Q. Q. B. 602; see also Rey. v. Moodie, 20 T,
C. Q. B. 389 ; Foott v. Bullock, 4 U, C, Q B, 450. .

{d) Aakin v. London Dwzmc: Jouneil, 1 U, C. Q. B. 202,

{e) Keid v. Inglis, 12 U. G, C, P. 195, per Draper, C. J.

{f) Reg. v. Roblin, 21 T, C Q B. 352:: Hodging v. McNeil, 9 Grant,
305;9 0. C L, J. 125; Reg. v. Secker, 14 UG Q. B. 604 ; but see Rey
v. Beil 10, C. Q B. 287

(7} Bauiton v. Ftzgerald, 1 U. C. Q. B, 343 ; Rex. v. McKrmm; 5U.C.
Q. B. 0. 8. 625,

{hy Wragy v. Jarvie, 4 U. C. Q. B, O, 8. 7

(i) Doe dem Qitiespie v. Hwtm & U, ¢ Q. B. 132,

i'pReg v. Dawes, 22 U. C. Q B. 333.

{k} B parte Rousse, 8. L. C. A, 321.
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The 21 Geo. 111, ¢. 49, prohibiting amusements and enter-
tainments on the Lord’s Day has been held to be in foree in
Ontario, though the propriety of the decision may be ques-
tioned. {{)

EXTRADITION,

For the purposes of this chapter, it may be said that where,
upon a requisition by the Government of Cawvada or the
United States, & person found within the territories of either
nation, charged with murder, assault with inteat to commit
murder, piracy, arson, robbery, the utterance of forged paper,
or forgery committed within the jurisdiction of the other, is
delivered up to justice, pursnant to the Ashburton Treaty,
and the statutes passed to give effect thereto, the surrender
under such circumstances is called extradition. '

Jurists are not unaninious on the question whether in the
absence of treaty stipulations there is any obligation recog-
nized between nations to make such surrender. But the
better opinion seems to be that, in an international point of
view, the extradition of eriminals is a matter of comity,and not
of right, except in cases specially provided for by treaty. {(m)
The law of  England does not recognize it as an inter-

(f) Reg. v. Barnes, 45U, C. ) B, 276,

See furtlier on the general subject Hesketh v. Ward, 17 U. ¢ C. P. 667 ;
Mereer v. Hewston, QgU. C. C. P. 349 ; Heartly v. Heurny, 6 U, €, Q. B, Q.
8. 432 ; Torvance v. Smitk, 3 U. O, C. P, 411 Jumes v, MeLeon, 3 Allen,
164 ; Marks v. Gifour, 3 Allon, 170;: e parte Buatin, 2 Allen, 211;
Fish v. Doyle, Draper, 328 ; Purdy . L. v. Ryder, Taylor, 236; Reg.
vo Street, | Kerr, 373: Doe dem Allen v. Murray, 2 Kerr, 35%;
Milner v. Gilbert, 3 Kerr, 617 ; Morvison v. Mcdlpine, % Kerr, 36 ; ex
parte Ritchie, 2 Kerr, 75; Req. v, McCormick, 18 U, C. Q. B, 131;
Pringle v, Allan, 18 U. C. Q. B. 575; Warner v. Fysor, 2 L. (. J. 1053
Heg. v, Beveridge, 1 Xeorr, 58 ; Attorney-General v. Warner, 7 U, (.
O. Q. B. 399; Lyonsinve, 6 U. C. Q. B. 0. 8. 627 ; Hallock v. Witson, T
U. C. C. P, 28; Dawidson v, Boomer, 15 U, C. Chy. 1,218 ; Hambly v.
Fuller, 22 1T, C. C, I\ 14L; Maulson v. Commercial Bank, 2 U, C. Q. B.
338 ; Stark v, Ford, 11 U. C. Q. BB. 383 ; Hearle v, Ross, 15 U, C. Q. B.
259 ; Rep. v. Wells, 17 U. €. Q. B. 545 ; Andrewr v. White, 18 U.C. Q. B.
170 ; Heg. v, Slavin, 1T U, C. C. P. 205 ; Thompaon v.. Bennett, 22U, . C.
P, 393 ; Gordon v, Fuller, 5 U.C, Q. B. 0. 8. 174 ; Gaston v. Watd, 19 T.
C. Q. B. 386; Stinson v, Pennock, 14 U. €, Chy. 604; eorgian Bay
Trangportation Co. v. Fisher, 27 U. C. Chy. 346. ;

(m) Re Anderson, 11 UL, C. C. P. 61, per Rickards, J,; Reg. v. Young ;
@ L. C.J. 44, per Badyiey, J.
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national duty in the absence of treaty stipulations, and the
Habens Corpus Act, 31 Car. II, ¢. 2, 5. 12, in effect prohibits
it in the case of subjects, except fugitives from one part of
Her Majesty’s dominions to another. (n)

As the same views were maintained by the United States,
the necessity for a treaty on the subject” between that nation
and Great Britain was soon felt. Accordingly on the 19th of
November, 1794, Jay’s Treaty, which, however, extended
only to murder and felony, was entered into. It continued
in force till the outbreak of the American war in 1812, when
its operation ceased, and from the conclusion of the treaty of
peace between Great Britain and the United States until the
passing of the 3 Wm. IV, ¢ 6, in 1833, the extradition of
criminals between the two countries rested entirely upon
state anthority and the general law of nations. (e)

The firat case in which the subject of extradition was
discussed in this country was Re Fisher, (p) dlecided ia 1827,
Jay’s Treaty not then bsing in force in Quebee, the decision
proceeded on the general principles of international law.
The court held that the Executive Governmant had power to
deliver up to a foreign state a fugitive from justiee charged
with having committed any crime within its jurisdiction.
In another case, in 1833, Lord Aylmer, then Governor of
Canade, refused to deliver up four prisoners for extradition,
saying the executive could not, in the absence of treaty or
legislation on the subject, dispense with the Habeas Corpus
Act; but in the same year this defect was remedied iu
Ontario by passing the 3 Wm, 1V, ¢. 6, Con. Stat., U, C,, c. 96.

The extradition of criminals between the WUnited States
and Canada is now regulated by the Ashburton Treaty or
Treaty of Washington, and the statutes passed to give effect
thereto. The treaty, which was passed for purely national
purposes, (g} was signed at Washington on the 9th of August,

(n) g, v, f'ub:‘zee, 10. C P R 102-3, per Mucmdm, C. J

{o} See 3:.1(1 ment of Macawlay, C. J. pr v. Tublee, 1 U. G, P. R, 101,
{p) 8. AL 245,

{) Reg v .Youny, the 8t. Alban’s Raid, 167, per Swmith, J.
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1842, by Lord Ashburton on behalf of Great Britain, and
Daniel Webster on behalf of the United States. The rati-
fications were exchanged at London on the 30th of Oectober
following,

Immediately on its ratification, the necessity of legislation
for the purpose of carrying its provisions into complete effect,
was felt by each of the high contracting parties, The English
legislature, on the 22nd August, 1843, passed the 6 & 7
Vie, ¢ 76, entitled “An Act for giving effect to a Treaty
between Her Majesty and the United States of America, for
the apprehension of certain offenders.”

The 5th section of that statute gave the Parliament ot
this country supreme authority to enact laws, and effectually
carry out the provisions of the treaty within the limits of
our territory. () But colonial legislative action was alluwed
only for the purpose ot carrying into effect the objects of the
Imperial Aet within the colenial jurisdiction, according to
the local circumstances and position of each colony and
dependency. :

This delegated power of local legislation was therefore
absolute iu ils nature, but restricted iu' its purport and extent
by the objects of the Imperial Act. These objects once
secured by the local law, the procedure, or, in other words,
the machinery for obtaining its reguired purposes, was lett
to the discretion of the local legislature, to be provided for
according to the circumstances and position of each colony; (s}
and the procedure under the treaty may be changed by our
legislature. (t)

In pursuance of the powers thus conferred, provision was
afterwards made by vur legislature for giving effect to the
treaty‘hy the enactment of the 12 Vie, ¢. 19, {«) upon the
passage of which, the operation of the Imperial Statute 6 & 7
Vic., ¢. 76, was suspended by Oider in Council, dated the

{r) Reg. v. Young, 9 L. C. J. 88, per Smith, J.
(s} dbid. 45, per Badgley, J.

(&) Jbid.

{1} Con. Stat. Can., c¢. 83,
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28th of March, 18530, and the suspension directed to continue
so long as our substituted enactment should remain in force.
This statute, after reciting certain inconveniences which had
arisen from the English Act, in effect enacted sections 2, 3,
and 4 of the latter, with this addition, that section 2 of owr
Act sanctioned a reguisition from the United States, or “any
of such States.”

No further change was made until the passing of the 23
Vie,, ¢. 41, in 1860, which repealed the Con. Stats. U. C.,
¢ 96, In 1881, the 24 Vie, c. 6, was passed. This Aet did
not require the Queen's proclamation, or an order of Her
Majesty in Privy Council, to give it effect, but had the force
of law here without either. (¥} The statute was passed in
consequence of the legal complications arising in the Anderson
case. (w) In order to avoid, if possible, the blunders of
ipnorant and incompetent magistrates, the Act deprived
ordinary justices of the peace of the power to deal with
extradition offences, and vested it only in superior officers of
the courts, such as judges of the superior or county courts,
recorders, police or stipendiary magistrates, It repealed
the 1st, 2nd, and 3rd sections of the Con. Stat, Can., ¢, 89,
and substituted other provisions in lieu therecl. These
substituted sections applied only to the technical procedure
of the local law, by giving practical, improved, and additional
facilities for carrying out the law, and in this respect were
simply verbal amendments én codem sensu of the previously
existing enactments, (z) The Act has omitted the words
“any such States,” which in the prior Acts were superfluous,
and their omission in this Aect renders it more perfectly
conformable with the terms of the treaty and of the Imperial
Act, and with the delevated power of legislation by the
colonial legislature; (y) for by the terms of the treaty and
the Imperial Act, “ jurisdiction™ and “ territories” are synony-

{v) Reg. v. Young, 9 L. C. J. 29.

{w) 20 U. C. Q. B, 124,

{z) Beg. v. Young, 9 L. C. J. 48, per Badgley, J.
{y) Ibid. 49, per Badgley, J.



14 THE CRIMINAL LAW OF CANADA.

mous, and the addition of the words “or of any such States”
would be useless, as being, in fact, inclided in the general '
aggregate expression “United States of America.” (z)

These words are not in the Tmperial Act, and it seems our
legislature exceeded its authority in introducing them into
the 12 Vie,, & 19. The mistake probsbly arose from a desire
more fully to explain that the word jurisdiction used in the
treaty was to extend over the several States in the same
sense in which it was used when applied to the United
States. (#) In this case it was strongly contended that these
words were necessary in the statute—that the jurisdiction
of the United States, and that of the several States, are
separate and independent of each other, and that the
omission of these words necessarily and intentionally re-
stricted the operation of the Ashburton Treaty to offences
committed solely within the jurisdietion of the United #tates,
and that when the offence was committed within the limits
of any one of tha States, it was not covered by the treaty.
The court, in holding as already shown, declared that the
surrender of persons for imputed crimes can only be made by
the supreme exeentive authority of independent nations, and
that in the United States it existed in the snpreme federal
legislature of the nation, and thus, as the object of the
treaty could only be attained by the mational power, it did
not reside in any one of the United States. (b)

The Act also makes two slterations in the rales of pro-
cedure, The evidence preduced before the magistrate was
not to be “suffivient to sustain the charge aceording to the
laws of this Province,” but *such as, according to the laws
of this Province, would justify the apprehonsion and com-
mittal for tvial of the person accused,” ete. The language of
Robinson, C.J, in the Anderson case, (¢) shows that, accord-
ing to the proper constraction of the treaty, the former

{z) Heg. v. Young, 9 L. C. J. 51, per Badgley, J.

{a) Rey. v. Youny, the 8t. Alhan's Haid, 169, per Smith, J,
{b) Thid. 167-9, per Smith, d.

{¢) Re Anderson, 20 U. C. Q. B, 168, per Robinson, C. J.
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expression has the same meaning as the latter; and as the
12 Vie,, ¢. 19, used the former only, probably it was amended
80 a8 not to conflict with the treaty in this respect.

The other alteration is in the second elause, and consisted
in omitting the words, “or under the hand of the officer or
Dperson having the legal custody thereof)” (d)

The 31 Vie, ¢. 94, (¢) the next statute on the subjeet, caine
into operation on the 8th of August, 1868, and was passed
to extend the provisions of the 24 Vie., c. 6, to the whale
Dominion. () It is in substance the same as that statute
which it superseded and repealed, together with the Con.
Stat. Can, c. 83, S0 much of the first section of this Act
as is in the words following, that is to say, “or any Police
Magistrate or Stipendiary Magistrate in Canada, ov any Judge
of the Sessions of the Peace in the Provinee of Quebec, or
any Inspector and Superintendent of Police empowered to act
as a justice of the peace in the Province of Quebce,” wils
repealed by the 33 Vie, c. 25.

This was the condision of our statute law at the time of
the passing of the Imperial Extradition Act, 1870, an enact-
ment that has given to our procedure a degree of uncertaiuty
whieh it would have been wise to have avoided. The statute,
after providing for the practice to be applicable to extradition
in general, in sec. 27, enacts that ** The Acts specified in the
third schedule to this Act” (including the 6 & 7 Vic, ¢, 76)
“are hereby repealed as to the whole of Her Majesty’s do-
minious ; and this Act (with the exception of anything
contained im it which is inconsistent with the treaties veferved
to in the Acts so repealed) shall apply (as regards crimes
comiuitted either before or after the passing of this Aci) in
the case of the toreign States with which those treaties are
made, in the same manner as if an Order in Council referring
to such treaties had heen wmade in pursuance of this Act, and

(¢f} See 31 Yie., c. 94, 4. 2.
{2 Bee Stat, 1869, Reserved Acts,
() fieg. v, Morton, 10U, C. CPL 20, per Hifaon, .
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as if such order had directed that every law and ordinance
which is in force in any British possession with respect Lo’
such treaties should have effect as part of this Act” Two
cases have arisen for adjudication in this country under the
above statute, one in Ontario, (g) the other in Quebec, (k) in
which the section just guoted was held to render the Inpperial
Act, as modified by our 31 Vie., ¢. 94, and 33 Vie,, ¢ 25, the
governing enactment with regard to extradition of criminals
from this country to the United States; and the same statute
has also been held to be in force with reference to extradition
to France. (f) It had been thought that sec. 132 of the
B. N. A. Act, delegated to the Dominion Parliament full
authority to legislate for Canada with reference to treaties
between the Empire and foreign nations, and it was under
this impression that our 31 Vie., ¢, 94, was passed ; {j) and
it might be contended that the Extradition Act, 1870, being
general in its terms, and the powers conferred by the B.N.A.
Act on our Parliament being special, and an integral part of
our constitution, has not the effect of overriding sec. 132 of
that enactment, and therefore is not in force in this country.
Tt seems hardly reasonable that the provisions of a statote
which affect the constitution of the Empire should be held to
be annulled by general words. This point, however, was not
taken in either of the cases above cited, and remains unde-
termined, so that at present the Extradition Act, 1870, must
he considered as part of the extradition law of this country.
And perhaps the Extradition Act, 1877, (k) passed by our
Parliament, which by its terms is to ‘come into force pro-
vided the operation of the Imperial Extradition Act, 1870,
« ghall have ceased or been suspended within Canada,” might
be held to have the effect of obviating the diftioulty referred to.

Put these cases, though they determine that the Imperial
Act is in force in this country, throw but little light upon

{g) Re Williams, TU. C. P, R 275.

th) Be Rosenbaum, 18 L. C. J. 204,

(i) Bx parte Taschwacker, 6 R. L 328,

if) See remarks of Ramsay, J.,in Re Rosenbaum, 18 L. C. J. 200.
(¢} 40 Vie., ¢. 26, D.
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the manner in which it is to be read in connection with our
atalute. The apparent object of the British Parliament in
passing the Act in question was to repeal the different statutes
which had, from time to time, been enacted with reference to
extradition, and to introduce a uniform procedare under all
treaties then made, or which might thereafter bs entered into, -
and at the same time to save all existing treaties in their full
_ lntegrity and force. ({) A further provision is made by the
saction above quoted for cases where, in any British posses-
sion any law or ordinance exists with respect to treatics in
force at the time of passing the Act.

But for that section the operation of our 31 Vie., ¢. 94, and
33 Vic, ¢. 25, would have ceaseld, as they depended on the
[mperial statuse, 6 & 7 Vie., c. 76, which the Extradition Act,
1870, repeals. This action of the British Parliament in saving
existing colonial legislation, would seem to indicate an inten-
tion not to disturb our local procedure ; aud if this surmise
be correet, the proper construction of the several enactinents
would be to give precedence to our statute in all cases where
Imperial and Canadian legislation conflict,

As the statutes.already mentioned are the only legislation
on the subject in this conntry, it fullows that the Extradition
Act, 1870, in its integrity, is the code of procedure in extra-
dition from Canada to ull foreign eountries other than the
United States ; and with reference to that country the same
statute is in force, but incdified by our colonial legislation
existing at the time of its pnssaye.

In 1873 the statute 36 & 37 Vic,, ¢. 60, was passed by the
Imperial Parliament, amending the Extradition Act, 1870 ;
but none of its provisions require particular meation in this
place. s

Having discussed the various enactments relating to the
extradition of criminals, let us now consider how the treaty
and statutes are to be construed and carried out in order to

({} Re Bouvier, 42 L. J, N, 8. Q@ B. 17.
B
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effect the objects they were designed to accomplish, These
were the smirender by each country to the other of fugitives
from justice, charged with certain specified erimes ; (m) and
thereby to subject parties against whom a charge coming
within the treaty and statutes is sustained by evidence of
eriminality to be put upon trial before the proper tribunal of -
the country where the offence was committed ; (») anl thus
to prevent the failure of justice which would naturally result.
from offenders in one country seeking refuge in the other,
and there being amenable to no punishment: for by the
principles of the common luw pervading the jurisprudence
of Loti Great Britain and the United States, crimes are un-
questionably considered local, and counizable exclusively
within the country where they are committed. (g)-

Extradition laws are to be interpreted by the law of
nations, in so far as the obligations ereated by them on the
part of one nation to another are concerned ; and the then
existing public law of both nations furms an essential part of
the national compact which is created by the passage of an
extradition treaty. Consequently, on the passing of oor Ex-
traldition Acts, the public law of Great Britain, as well as
the public law of the United States, became incorporated
into the national compaet. (p)

The words of this treaty should not be held 10 too narrow
a construction ; and if the words used o carry out a desiga of
general utility can pruperly be cousbrusd so as to give sffect
to and not defeat that design, the larger construction muat
bs adopted. (g) The treaty must be construed in a liberal
and just spirit; not laboring wish legal astuteness to find
flaws or doubtful meanings in its words, or in those of .the
legal forms required for carrying it into effect. Its avowed
objeet is to allow each country to bring to trial all prisoners

(m) Rey. v. Morton, 19 1. C. C. P. 18, per Hagarty, C. J.

{n) Heg. v. Reno, ¢ U C. P. K. 299, per Draper, U, J. ; the Chesapeaks
case, 44 er Rufhae,

{a) Thid. ar Hitchie, d.

{p) Reg. v vuny, the S, Alban's Raid, 469, per Smith, J. .

{(g) Re Warner, 1 U. C. L. J. N. 8. 18, per Hagarty. J.
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charged with the expressed offences, and it is hased on the.
assumption that each country should be trusted with the trial
of offences committed withiu its own jurisdiction, We are
to regard its avowed object in construing its provisions, (#)
and should look to it for an indication of what was probably
~meant by anytliing that may seem ambiguous in the language
of the statutes. (s}
The treaty applies to all persons being subjects of both
nations, and as well slaves as freemen, (§) The words of
the 31 Vie, e. 94, and of the Extradition Act, 1870, are
large enough to emblrace all persons, subjects, deunizens, or
aliens, who have comumitted the crimes envmerated in the
United States and who are found in Canada: and a British
subject committing une of the crimes enumerated in the
treaty within the jurisdiction of the United States, and
afterwards fleeing to Canada, is sabject to the provisions of
the treaty, and the statutes which provide for the surrender
of “all persons " who, being charged, ete. (¥) So a person
convicted of forzery, or uttering forged paper, in the United
States, who escapes to Canuda after verdict but before juds-
mett, is liable to be surrendered, althongh, techuically speak-
‘ing, after judgment or verdict of guilty, a mian is incorrectly
spoken of as “charged with a crime” iu the language of the
satate. (v) DBut political offenders have always been held
to be excluded from any obligation of the country in which
they take refuge to deliver them up, whether such delivery
is claimed to be due under friendly relationship or under
treaty, unless, in the latter case, the treaty expressly includes
them. ()
The treaty, in express terms, includes seven different
offences, viz., murder, assault with intent to ecommit wurder,

{r} Re Burley, 1 U C. L. J. N. 8. 49-50, per Hagarty, J. ; and see Reg.
v. Paxton, 10 L. C, J, 218, per Drummond, J.

{4} Re dnderson, 20 U. C. Q. B. 180, per Robinson, C. J.

{0 Trid 124; 11 U. C. C. P. 1.

{4) Re Burley, 1 U, C. L. J. N, S 34 ; Ibid. 20,

(v} e Warner, 1 U, C. L J. N. 8. 18,

[w} Reg. v. Young, the St Aibans}?a:d 470, per Smith, J
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piracy, arson, robbery, forgery, and the utterance of forged
paper. These offences are mot political but social, though
the governments of Great Britain and the United States
have made national laws for each respectively, thereby giving
them a municipal legal character. () The stipulations of the
treaty, with regard to the definitivns of the erimes covered
by it, are to be carried out in conformity with the municipal
laws of both countries, in so far as they agree. (%)

The governments of these two countries, in making the
treaty, were dealing with each other upon the footing that
each had at that time recognized laws applicalle to the
offences enuterated, and ihat these laws would not, in all
cases, be the same in both countries. The agreement to sur-
render to each other criminals of certain classes was based
upon the fact of the persons being criminals by the laws of
the country from which they came, provided the evidence of
criminality, according to the laws of the place where the
fugitive so charged should be found, would justify Lis appre-
hension and comsmitment for trial if the crime or offence had
been there cotnmitted. (z) Inthe case in which this prineiple
was enuuciated, it was held that, as slavery was tolerated in
the United States, and the apprebension of a fugitive slave
was authorized by law, such slave could not lawfully resist
apprebension in order to gein his freedom, though our law
conferred it upon every man, and cousequently, that 2 slave,
80 Tesisting, might be gailty of murder, and not necessarily
of manslaughter only. (a) :

So far ag we in Canada are concerned, the treaty and
statutes are to be construed according to our laws in regard
to the offences comprised within their provisions. In other
words, the offence must be one of those ennierated accord-
ing to our law, and the notions we entertain as to the
ingredienis necessary to constitute it. ()

() Reg. v. Young. § L, C. J. 44, per Badgley, J.
(y) Tbid., the 8t. Aiban'’s Raid, 464, per Smith. J.
{z) Re Anderson, 20 U. C. Q. B. 190, per Burns, J.
{a} I6id,

() Re Smith, 4 U, C. P, R. 215.
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. But our law is not absolutely to govern as to the particular
offence in all its ingredients, and in relation to whatever:
circumstances may have influenced the party in committing
it. Befure this role could prevail, there should be a similarity
between the law of the State fromn which the person has fled
and that of our country, in all the features and attributes of
the particular crime. To some extent it might be reasonable
to hold that the law of the two countries should be found
to correspond. For example, if it were the law of & State
that every intentional killing by a slave of his master, how-
ever sudden, should be held to be murder, withont regard
to any circumstances of provocation, or of any necessity of
gelf-defence against mortal or cruel injury, then a fugitive
glave who, accotding to the evidence, could not be found
guilty of murder without applyving such a prineiple to the
case, could not lecally be surrendered by the treaty, It can-
not, however, be held that, because a man could not, in the
nature of things, be killed in this country while he was
pursuing 2 slave, because there are not, and by law cannot
be, any slaves here, therefore a slave who has fled from a
slave State into this country, cannot be given up te justice
because he murdered a man In that State who was at the
time attempting to arrest him under the authority of the law,
in order to take him before a magistrate, with a view to lis
being sent back to his master.

Uunder such circumstances, reference should be had to the
positive law of the slave State, to the conduct of the party
pursuing and the party pursued, to the knowledge of the
latter that the purpose for which it was desired to arrest
him was not contrary to the law of the country, or to the
fact (if it should be sn) that there was no apparent necessity
to inflict death in order to escape. (c)

- .There are several decisions in our own couris as to the
particular offences covered by the treaty. Among the
earliest and most inportant of these is the Anderson cuse. (d)

Eé} Re And;;son. 20 U. C. Q. B. 170-1, per Robinson, C. J.
) £
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In that case, A., being a slave in the State of Missouri,
belonging to one M., had left his owner's house with the
intention of escaping. DBeing about thirty miles from his
home, he met with D., a planter, working in the field with
his negroes, who 1old A. that as he had not a pass he could-
not allow him to proceed; but that he must remain uutil
after dinner, when he, I, would go with him to the adjoin-
ing plantation, where A. had told him that he was going.
As they were walking towards ID.’s house, A. ran off, and D.
ordered his slaves, four in number, to take him, During the
pursuit, D., who had only a small stick in his hand, met A.,
and was about to take hold of him, when A, stabbed him
with a knife, and as D. turned and fell, he stabbed him
again. D, soon afterwards died of his wounds. By the law
of Missouri, any person may apprehend a negro suspected of
being & rubaway slave, and take him before a justice of the
peace. Any slave found more than twenty wiles from his
home is declared a runawsay, and & reward is given to whom-
soever shall apprehend and return him to his master. A,
having made his escape to this country, was arrested here
upen a charge of murder; and the justice before whom he
appeared having committed him, he was brought up in the
Conrt of Queen's Bench upon a habeas corpus, and the evi-
dence returned upon a cerddorar?. It was contended that as
A. acted only in defence of bis liberty, and npon a desire to
gain his freedom, there was no evidence upon which to
found a charge of murder, if the alleged offence had been
committed here, and that he could not be demanded under
the treaty ; bub the court held that the prisoner was lisble
to be surrendered, for his right to resist apprehension must
be governed by the law ot the place where the offence was
committed, :

In EBe Besbe (¢) the court held that burglary is not an
offence within the meaning of the treaty, or the statutes passed
to give effect to the treaty.

v

{93U.C.P. R 273,
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A prisoner was arrested in Ontario for having committed
in the United States the crims of forgery, by forging, coining,
counterfeiting, and making spurious silver coin; but the conrt
held that the offence as above charged does not constit ute the
crime of forgery within the meauing of the treaty or Act, for
it was not forgery according to our law. () In ex parte £
8. Lamirande, (g) the court held that the making of false
entries-in the books of a bank does not constitute the crime
of forgery according to the luw of England or Canada, aud
the prisuner, therefore, was not liable to be extradited on the
requisition of the French authorities under the Imp. statute
6 & 7 Vie, ¢. 79. Bub where 2 prisoner was charged with
having forged a resolution of a city council as to the issue of
bonds, by altering the amount for which the issue was author-
ized, and of bLaving forged a bond of the said city, it was
held, on an application for his discharge, that the resolution
being an essential preliminary to the issue of the bond, and the
bond heing an instrument which might be the subject of
forgery, although not executed in strict accordance with the
eode of the State in which the bond was issued, there was
& prima facie case made out against the prisoner, and that he
should be remanded. (&) " '

In'Re Lewis, (f) where the prisoner was charged with assault
with intent to commit murder, inn that lie had opened a railway
switch with intent to cause a collision, whereby two traing
did come into collision, causing a severe injury Lo a person on
one of them, it was leld that this was not an assault within
the treaty.

It seems piracy, as used in the treaty, was intended to
apply to piracy in its municipal aceeptation, ecognizable only
by tribunals having jurisdiction cither territorivlly or over
the person of the offender. If, however, it signify piracy in
its primary and general sense, as au offence against the law

1) Re Smith, 4 U, C. P, R. 215.

[i) 10 L. C, J. 280 .

(A} Reg. v. Hovey, 8 U. C. P. R. 345.
(i 6 U. C. P. K. 236.



24 : THE CRIMINAL LAW OF CANADA.

of nations, it can only come within the operation of the treaty
when a pirate, having gone into one or other of the countries,
and so made himself amenable to its courts, and after having
been there legally charged with the offence, has fled or been
subsequently found within the territory of the other. () -

When au sct assumes an international character, end is
sanctioned by the aggregate power of a nation claiming to
exercise bellierent riglits, all private jurisdiction over it, ns
regards individual responsibility, ceases, and it is beyond the
reach of the {reaty or the statutes. In such case, reference
can only be bad to the arbitrament of the sword. And an
offennce cannot be divested of its international character, by
selecting from an act—referable for its approval or censure
enly to the law of nations—a portion of, or an incident in,
such act, and then attempting to subject such portion or such
ingident to trial by a maunicipal tribunal; for the whole of
the details and incidenis which in the aggregate coustitute
a natioual or hostile act, must be taken together. () 1In
accordance with these principles, it was held that the St.
Albaw’s Raid (the facts of which are given in the report) was
a lostile expedition, authorized by a Government entitled to
claim belligerent rights, and should be disposed of by inter-
national law, founded on the rights of belligerents, aud not
by a neutral judge. (4)

This principle was also recognized in Burley's case. (jf) In
the latter case, the counsel for the defence contended that
the act charyed was committed by the prisoner while engaged
in an act of hostility duly authorized by the Confederate
States against the United States; and no doubt, if this had
been , established, the court would have discharsed the
prisoner. Bnt it was lLeld that, under the circumstances of
the case as shown, as well on the part of the prosectition ag
of the delence, the accused, who tuok the property of a non-

{7) The Chegapeake case, 44-3.

tgl Reg. v. Youny, the St Alban's Baid, 454, per Smith, J.
{ii) 7hid.

GH10G, C L J N 8 20and 34.



EXTRADITION. o 25

combatant citizen, by violence, from his person, was guilty of.
roblbery, and liable to be surrendered under the treaty. The
-same principle was also very fully recognized in the most
important case of the Chesapeake in New Brunswick. There
evidence was produced to establish an authority from the
Government of the Confederate States, as recoguized bel-
~ ligerents, for the commission of the acts charged.

An accessory before the fact is liable to extradition, bub not
an accessory after the fact. (k) _

Where the crime comes within the treaty, it is immnmaterial
whether it is, according to the laws of the United States, ouly
& misdemeanor and not a felony; our eoncern is to deal with
these foreign offeuces in our own countiy in like manner as.
if they had been committed here—to enforce the treaty
effectually and in pood faith, and to leave all questions of
municipal law between the foreign authorities and their
prisoners to be dealt with and settled by their own sysiem,
with which, in that respect, we have nothing whatever to do. {I)

Having set out the cases in which the construction of the
treaty was involved, the procedure for giving effect thereto
will now be considered. This, as before stated, is governed
by the Imperial Extradition Act, 1870, as modified by our
31 Vie,, c. 94, and 33 Vie, ¢. 25,

With reference to the warrant of arrest, the 31 Vic,, c. 94,
sec. 1, as amended by the 33 Vic, ¢. 25, provides that any
Superior or County Court Judge, or any Recorder of a city
in Capadg, or any Commissioner appointed for the purpose
by the Governor under the Great Seal, may issue such
warrant. - The Extradition Act, 1870, by sectiong8, gives the-
same power to “a Police Magistrate or any Justice of the Peace
in any part of the United Kingdon:,” and in section 17 pro-
vides that the Act shall * extend to every British possession
in the sane manner as if throughout this Act the British pos-
sessions were substituted for the United Kingdom or England,

{kk) Reg. v. Browne, B A‘)pp. 3886,
() Re Caldwell, 6 C. L. J. N. 8. 227;5U.C. P. R. 217. -
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as the case may require,” but with certain modifications, which
in many respects are inapplicable to Canada. The authority

" to try exteadition cases was formerly vested in police magis-
trates and justices of the peace, but that authority was

_expressly taken from them by our legislature, as already
stated ; and a difficulty now raised by the above sections of
the Imperial Act, is whether they have the effect of re-
clothing magistrates and justices with the powers of which
they had been stripped.

1t has been held in Quebec, on & construction of these sec-
tions, (m) that & judge in sessions may take the preliminary
engquéte in matters of extradition, and this apparently on the
ground that he is while so acting a justice of the peace.
However this may be, the Imperial Act, being permissive in
its terms, has not, it is submitted, the effect of ousting the
jurisdiction of our superior and county court judges under
our 31 Vic, ¢. 94 '

When application is made to a judge or magistrate for a
warrant of arrest under the treaty, his first consideration, pro-
vided he have jurisdiction in other respects, should be, whether
the alleged offence is withinits terms.  But for the treaty and
the statutes, the proceedings by a magistrate, in respect of a
erime committed in the United States, by way of arresting
or committing the accused to prison, would be coram non
Judice, and upon kabeas corpus the prisoner would be entitled
10 his discharge. The whole power to deal with a erime in
a foreign country is derived from the treaty and the statutes,
and there is no jurisdiction or power to take any proceedings

«under the tggaty, except for one of the offences mentioned
therein ; () and if the judge or magistrate does not find by
his warrant that one of these offences lhas been committed,
_the whole case fails, and no legal power exists to correct or
supply the defect. (o)

(m) Re Konigs, 6 Revue Legale, 213, Q. B. 1874,
{n) Be Anderson, 11 U. C. C. P. 52-3, per Draper, C. J.
{¢) Jbid. 68, per Hagarty, J.
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In considering, therefore, the right to arrest and detain, it
ought clearly to appear that the prisoner is charged with an
offence within the treaty. If doubtful whether it is one of
those enumerated or not—if, for instance, it is not clear whether
the offence alleged to have been committed amounts to murder
or manslaughter—that interpretation should be adopted which
is most in favor of the liberty of Lhe accused; and as man-
slaughter is not mentioned in the treaty, the party should not
be arrested and deteined. {p)

It was held in the Chesopeake case, that the magistrate
must have. jurisdiction, judicially as well as territorially,
over the offence, and that if it were of such a character that
he would have no jurisdiction over it when committed in
this country, neither the treaty nor the statate authorized
an inquiry for the purpose of committing the offender, when
his offence arose in the United States. This case, however,
was under the Imp, Stat. 6 & 7 Vie, ¢. 76, which only em-
powered any “ justice of the peace or other persons® to act
under the treaty. The fendeucy of recent legislation in
Canada has been to vest this power in the superior magis-
tracy of the country; and if it is still held that they must
have a judicial as well as territorial jurisdiction over the
offence, the jurisdiction is nevertheless very much enlarged ;
unless, indeed, the Extradition Act, 1870, be held to have the
effeet of enlarging our statutes in this respect.

The following case, which ay still be useful, shows the
suthority for appointing a magistrate to act uwader the 31
Vie., ¢. 94, the powers which the appointment confers, and
also that they are not affected by the circumstances that

“another magistrate has, after hearing evidence, etc., dis-
charged the fugitive :

The prisoners were arrested at Toronto, under & warrant
issued by one M., on an information laid by B, charging
them with robbery, committed with violence, in one of the

(p) Re Anderson, Y1 U. C. C. P. 62-3, per Hichards, J.
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United States of America, and stating the information to

have been laid before “ the undetsigned police magistrate in.
and for the county of the cily of Torunto, amongst other
counties appointed under and by virtus of the Act of the
Parliament of Canada, 28 Vic, r. 20, entitled,” etc. The war-
rant of arrest described M. as police magistrate for all these
counties, naming them in full, and the warrant of commit-
ment as police magistrate for the county of Essex, amongst
other counties appoeinted under and by virtue of the above
Act (but no commission empowering Lim to act was pro-
dnced on this application, which was for the prisoners’ dis--
charge under a writ of Aabeas corpus). Under this warrant’
the prisuners were conveyed to 8, in the county of Essex,

and evidence was given there, before M., of the robbery in-
question, consisting of certain depositions taken in the.
United States, before a justice of the peace there, on
which an original warraut of arrest was issued by him.

These depositions had been taken, and warrant issued,
after the arrest at Toronto. On this evidence, the prisoners
were committed to custody, to await the warraut of the
Governor General for their extradition to the United States.

The prisoners, it seemed, had been previously arrested in

Toronto on the same charge, and been discharved by the
local police magistrate, after a lengthened investigation had

before him. It was held that this discharge did not prevent.
another duly qualified officer from entertaining the charge
against them, on the same or on fresh materials, and that the
failure of one magisirate, from mistake or otherwise, to commit
persons charged for extradition, cannot prevent the action.
of another, It was held, also, that the 29 & 30 Vic,, c. 51, 8,
373 (now repealed and re-enacted by (Ont.) 32 Vie, c. 6, s..
11), only applied to any case arising in any town or cily in
Ontario, and did not preclude M. from taking the informa-
tion of B. and issning his warrant in Torouto, where there
wags already s police magistrate; for that the words of the.
section merely excluded him from jurisdiction there in local
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ceses, but did not apply to cases arising under the extradi-
tion laws,

It was further held, that the appointment of M. might
well have been made under 28 Vic,, ¢. 20, for any one or for
all the counties of Ontario, including Toronto, and his power
made the same as a police magistrate in cities, except as
regarded purely municipal matters, and that this Act was
continued by (Ont) 31 Vie,, ¢. 17, s, 4; but that as nothing
was suggested in any way impugning the possession by M. of
the authority to act, the ordinary rule must prevail, and the
warrant be treated as executed by an officer possessing such
authority, (g)

Under onr statute, the 31 Vie,, c. 94, a warrant might be
issued in the first instance in this conutry, and the proceed-
ings under the treaty and statutes initiated here, () it not
being necessary that an original warrant should have been
granted in the Uniled States; but section 10 of the Fxtra-
dition Act, 1870, seems to require the foreign warrant to be
issned at any rate before the commitment of the prisoner.

It is not a condition precedent to the jurisdiction of the
magistrate that a requisition should be first made by the
Government of the United States upon the Canadian Gov-
ernment, or that the Governor General of Canada should
firsb issue his warrant requiring magistrates to aid in the
arrest of the fugitives, (s) If, however, a Secretary of State
should ovder a magistrate to proceed under the- statute, his
Jurisdiction cannot be impeached upon the ground that the
terms of the treaty have mot been complied with. This
might be a reason for the Secretary refusing to make such an
order ; but having made it, and the magistrate having acied
wuder it, all the court has to do is to look at the statute
and see whether he had jurisdiction under it. ()

{7y Beg. v, Morton, 19U, C C. P. 9,

{r) Re Anderson, 11 U. C. C, P, 58, Jg}er Draper, C. J. ;- Reg. v. Morton,
18 U. C. C. P. 19, per Hagarty, J.; Fe Caldwell, 6 C. L. J. N. 8, 227; &
U.C. P R 217,

{8) Be Buriey, 1 U. C. L. J. N. B, 3¢; Reg, v. Young, 9 L. C. J. 20;
Extraditiou Act, 1870, sec. 8.

{t) Re Counhaye, L. B. 8, Q. B. 418, per Blackburn, J,
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The judge or magistrate issuing the warrant for the appre-
FLension of the offender, is the person before whom the evidence
in support of the charge must afterwards be heard, and wheo
must determine upon its sufficiency ; (%) hut his decision is
not binding en the governor, and the latter may, notwith-
standing, order the prisoner’s discharge ; (v} for the mayistrate
must send or déliver to the governor a eopy of all testiniony
taken before him, that a warrant may issue upon the requisi-
tion of the United States for the swrrender of the prisoner
pursuantto the treaty. (w) Noris the opinion of the committing

" magistrate conclusive on the prisoner ; for, if adverse to the
latter, he may still apply to the governor, whose decision
may possibly be influenced by considerations which a court
could not entertain, (z)} And it seems doubtful whether it
was not the intention of the extradition statutes to transfer
to the governor exclusively the cousideration of all the evi-
dence, that he might deterwiine whether the prisoner should
be delivered up. o

1t may be observed here, that the surrender of persons for
imputed erimes can only be made by the supreme uxecutive

. authority of independent nations. (y) By the British North
America Act, 1857, s. 182, the Parliament and Government
of Canada shall have all powers necessary or proper for
performing the olligations of Canada, or of any Irovince
thereof, as part of the British Fmpire, towards foreign
countries, arising under treaties between the Empire and
such foreign countries. No doubt, the Ashburton Treaty is
covered by this clause,and that under it the Governor General
hag power to deal with extradition cases to the exclugion of
the Lieutenant-Governors of the several Provinees.

{u) The Chesapeake case, 46 ; Re Anderson, 2¢ U. C. Q. B. 165-9, per
Robinson, C. J. )

(v} Thid. 18D, per Burns, J. ; Reg. v. Reno and Anderson, 4 U. C. P. R.
295, per Draper, C. J.

(w) Re Buriey, L U, C. L. J. N. 8. 45, per Richards, C. J.; Re Ander
som, 20 U. C. Q. B. 165-189 ; see 31 Vic, c. 94, & 1; also BExtraditior
Act, 1870, a. 8. :

{z) Reg. v. Reno and Anderson, 4 U. C. P R. 295, per Draper, C. J.

{y) Reg. v. Young, the St. Afban’s Raid, 167, per Smith, J,
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The surrender, also, must be by the Governor General, as
representing the Government. () But his power is confined
within the letter of the local law : and he is powerless to
act against fugitives charged with the commission of any
other of the formidable list of uffences, social and politieal,
not enumerated in the treaty, hecause these are not con-
taired within the local law. It seems, too, that the courts
mey, to some extent, control or direct the action of the
Executive ; for when a party is conmitted under a magis-
trate’s warrant, he may apply to any of the superior courts
or judues for a kabeus corpus, and that the court in term, or
the judges in vacation, may determine whether the case be
within the treaty, and, if not, whether a legal power lo
swrender the prisoner is, nevertheless, reposed in the Exeeu-
tive Government; and if so, then whether a case was
made out which entitled the Government to grant sueh sur-
render. (2) The governor is not authorized to surrender the
prisoner until the expiration of fifteen days after his cor-
miunent. () This provision was probably inserted in the
statute to give the prisoner an opportunity of having the
tagistrate’s decision reviewed on kabexs corpus and certiorari,

The fact that the person is charged with piracy committed
in the foreign country ought not to prevent the goveruor
from surrendering him on the charge made and proved in
this conntry. But if the charge in this country is robbery,
and the requisition on behalf of the government of the
foreign country be for his extradition for the crime of piracy,
he could not be surrendered under a warrant of commitment
for tobbery. And if his surrender is demanded for any other
offence than the one for which he has been committed, it
must be refused. {c}

Lookiug at the statute, (d) we find that the commitment of
the prisoner is to be made upon such evidence as, according

{z) Reg. v, Tubbee, 1 U, C. P, R. 98.

{et) fhid.

(&) Extradition Aet, 1870, = 11. )

{¢) fle Burley, 1 U. C. L. J. N, 8. 45-8, per Richards, C. J.
id) Extraditton Act, 1870, ss. 10and 17. :
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to the laws of the Province in which he has been apprehended,
would justify his committal for trial, if the erime of which
he is accused had been committed therein. This seems to
impose on the judge or magistrate the same duties as devolve
upon justices of the peace, on charges of indictable offences
committed within cur own jurisdiction ; and when he would
commit for trial under a similar state of facts arising in this
country, he is bound to comnnit for irial under the treaty,
and our statutes passed to curry it out. (¢) The authority
of the judge or magistrate does not extend beyond the
inquiry indicated by the statute; (f) but he is bound to see
that the commitment for extradition is warranted by the
statute, and that the offetice is sustained by evidence which
in our own courts would prima facie establish the crime
charged. (9) When such prime facie case is made out, and
the evidence in defence is not clear and conclusive, a jury is
the only constitutional tribunal which can determine whether
evidence offered 1o displace the impression which the prima
Facie case is calculated to malke, does or does not satisfactorily
* displace it; and all guestions of intent, or of fact or inference,
should be submitted to them. (¢) The judge or magistrate,
therefore, should not go beyond a bare inquiry as to the
prima facie eriminality of the accused, and should not
inquire into matters of defence which do not affect such
eriminality ; such, for instance, as whether the prosecution
of the offender is barred by a statute of limitations in the
foreign country, or whether there is a probability of the
ullimate conviction of the prisouer therein. (z) Conflicting
or unsatisfactory evidence in answer to a strong prima faci
‘case, though perhaps properly receivable, would not justify
the magistrate in discharging the prisoner; (5) for it is to b

(¢} Re Burley, 1U. C. L. J. N. 8. 48, per Richards, C. 1

i f) Reg. v. Reno and Anderson, 4T7.C. P. B. 281,

i ngjv. Morton, 19U, C. C. P, 25, per Wilson, J. ; ex parte Lamirande
10 L. C. J. 260

(h) Reg. v. Gouid, 20 U. C. C. P. 189, per Guynne, J.; the Chésapeak
cade, 48,
{§) Ex parte Martin, 4 C. L. J. N. 8. 200, per Morrison, J.
{§) Reg. v. Reno and Andevaon, 4 U, C. P. R. 281
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observed that he canmot try the case here, nor weigh
conflicting evidence, nor assume the functions of a jury by
deciding as to the credibility of witnes-es. (k) In the Burley
aase, the secused, on his examination before the magistrate,
asdmitted the acts charged, which prima facic amounted {0
robbery, and alleged, by way of defence, matter of excuse
whichi was of an eyuivocal character and bore different
interpretations, and the court held that the magistrate could
not try the case, nor act on the explanatory evidence by way
of defence; but the primu facie evidence being sufficient
to justify the committal of the prisoner, the facts necessary
to rebut the prima facie case could only be determined by
the eourts of the United States.

If there is not sufficient evidence of criminality, the
wagistrate ought not to commit; if there is, he ought, not-
withstanding the evidence is sufficient, it true, to prove an
abdbi. If he discharges because the evidence pro and eon. is
equally strong, and he cannot determine which side is telling
the ‘_tru'th, he is in error, because, in either of these cases, it
he pursued any other cuurse, he would, for many purposcs,
be ussuming the functions of a jury, and, on a preliminary
investigation, trying the whole merits of the case, though
the inquiry was only instituted to ascertain whether the
evidence of criminality would justify the apprehension and
committal for trial of the person accused. ({) )

If the facts proved admit of different interpretations as to
the intent with which the prisoner acted, this is no ground
for refusing to commit for extradition, because the guestion
of intent is for the jury on the trial, (m) Thus, if the charge
is of assault with intent to commit murder, it is no objection
that the facts proved are as much evidence of other felonions

(%} Reg. v. Reno and Anderson, 4 U, C. P. R. 281; Re Burley, 1 T. (.
L. J. N. 8. 84, Beg. v. Young, the St. Alban’s Raid, 449, per Smith, J.:
ex parte Martin, 4 C. L. J. N.8B. 200, per Morrison, J.

{f) Rey. v. Reno and Anderson, 4 U, C."P, R. 298, per Draper, C, J, ; Be
Burley, 1 U, C. L. J. N. 8, 46, per Rickards, C, J.

{m} The Chesapeake case, 48,

¢
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intents as of the intent to murder. (») And if the evidence
presents several visws, on any one of which there may be a.
conviction, if adopted hy the jury, the court is not called
apon to determine which of the views is best supported, but
may commit the prisoner for surrender. (o) :
The magistrate shonld remember that the citizens of a
foreign country are entitled to precisely the same measure of
justice as our own people, (p) But he should not hesitate in
committing the prisoner for extradition from any fear that he
will not be fairly dealt with in the United States ; and, even
if he is satisfied that the prisoner will not be tried fairly and
without prejudice in the foreign country, he cannot refuse
to give effect to the statute by acting on such an assump-
tion. (g) But he must assume that courts in other countries
will be governed by the same general principles of justice
which prevail in our own courts, and that the prisoner will
have a fair trisl after his surrender. (*) We are not to over-
look or forget for an instant that we are dealing with a
highly civilized pecple, most tenacions of their liberty, whose
laws are similar to our own, but administered with more of
the common law technicality than we have thought it ex-
pedient o retain, by which many avenues are leit open for
criminals o escape which we have closed; (s) so that a
prisoner is more likely to be acquitted in the United States
than here. : '
An information stating that the prisoner was apprehended
“ on suspicion of felony " was held too general, as not con-
taining a cherge of any specific offence. (f) The information
in this case was considered as for an ordinary offence, cotmn-
mitted within our own jurisdiction. But it is no objection

{n) Reg. v. Reno and Anderson, 4 U. C. P. R. 206, per Draper, C. .

(o} Reg. v. Gould, 20 U. C. C. P, 154,

( p) Re Kevmott, 1 Chr. Repe. 256, per Sullivan, J.

(q) Re Anderson, 20 U. ¢, Q. B 173, per Robinson, C. J.

{r) Reg. v. Reno ond Anderson, 4 U. G, P. R. 2, per Draper, C. J.;
Re Burley, 1 U, C. L. J. N. 8. 48, per Richards, C. J.

(8) Reg. v. Movrton, 19 U. C. C. F. 25, per Wilson, J.

(t) Beg. v. Young, the 8t. Aiban’s Raid.
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to the information and complaint on which the agistrate
tssues his warrant for the arrest of the party, in the first
instance, that the complainant was not an eye-witness of the
facts to which he deposes, or that they are stated on infor-
mation and belief; at least, the offender may be lawfully
brought before a justice, and detained ‘a reasonable time,
until the proper evidence ean be produced. (z)

In. Be Kermott (v) a question was raised, whether a com-
mitting magistrate could detain a prisoner on evidence
amounting only to a ground of suspicion, for the purpose of
other evidence being imported into the case, S0 as to bring
it within the treaty ; but it was held that neither the treaty
por the statutes contemplate the surrender of an accused
persen upon mere suspicicn. (w) But where a magistrate
was in receipt of telegrams from high persons in France and
England, informing the police and the Consul of France of
the gscape of an individual whom they deseribed, and also of
an affidavit of the German Consul, stating that he had reason
to believe him guilty, it was held that he was justified in
detaiving him until the arrival of proof. (z) However this
may be, there is no doubt of the magistrate’s power to detain
the prisoner when the evidence is clear and satisfactory as
to his guilt, and this even although he has been arrested
upon a void warrant. Thus, where a prisoner was committed
for extradition, it was held on Zabeas corpus that the material
question was, being in custody, whether a sufficiant case was
wade out to justify his covnmnitment for the erime charged ;
that it was immaterial that the original information, warrant,
etc., were irregularand defective, if, on the hearing, sufficient
appeared to justify the commitment; that it would be absurd
to discharge the prisoner because the warrant might be void
when the evidence, on the hearing, would justify re-arresting

(u} Be Anderson, 20U. ¢, Q. B
and dndergon, 4 U. C. P. R. 287.

{v) 1 Chr. Rep. 253,

{w) fbid, 256.

(=) Be Konigs, 6 R. L. 213, Q. B,

. 181, per Robinson, C..J. ; Reg. v. Rene
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him the next moment, and that the commitment must there-
fore be upheld. (%) .

In Re Anderson, (?) it wes held that, when a person s
brought before the contt upon a writ of habeas corpus, and
the warrant of commitment upon which he is detained
appears on its tace to be defective, the court before whomn
the prisoner is brought has no authority to remand him, and
that such power 18 only possessed by the court in virtue of
jts inhereut jurisdiction at common law, and does not extend
to proceedings under the Extradition Treaty and statutes.
But it has been held in Quebec that a Judge of Sessions,
when a prisoner is brought before him on the original
warrant of arrest, has power to remand under the treaty and
gtatutes ; and when the remand appointed no d'ay for the
further examination of the prisoner, and an application was
made for & Aabeas corpus (before the eight days after the
remand had expired), («) on this ground, and on the ground
that the judge had noe power to remand, the writ was refused,
the court holding that the power to remand was essential to
the performance of the magistrate’s duties, and that the
irregularity in not fixing the day was unimportant. (b)

The provision in the statutes as to the evidence of crim-
inality being sufficient to justify the apprehension and
comiittal for trial, if the offence had been committed here,
merely furnishes a test as to the kind of evidence required. (¢)
So far as regards the means.of proof, there can be no doubt
that it is our law which must govern, according to the
provision in the statute. If, for instauce, the law of the
States, or any of them, should admit a confession extorted
from a party by violence or threats, to be used against him
on a charge of an offence coming within the provisions of she
treaty, such evidence could not be adwitted here. {d)

() Ex parte Martin, 4 C. L, J. N, 8 198,

1 110.C C P, 1

{n) See 32 & 33 Vic., c. 30, s. 4L,

(b) Reg. v. Young, the St Alban’s Raid, 15.

(e} Re Warner, 1 U, C. L. J. N. 8. 1B, per Hagarty, J.
{d) Re Anderson, 20 . C. Q. B. 169, per Hobinson, . 1.
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The judge, or other person acting, may proceed upon
original »iva voce testimony, in like manner as “if the crime
had been committed in this Province.” He may, however,
also receive the original depositions, (e) or duly authenticated
copies thereof, on which the original warrant was issued in
the United States, in evidence of the .criminality of the
accused. () Bub as the Extradition Statutes are enabling
Acts, there is no obligation on the part of the prosecutor to
produce such depositions. (g)

Under the third section of our statute, 31 Vie, ¢. 94, the
depositions that may be received as evidence of the crimin-
ality of the prisoner must be those upon which the original
warrant was granted in the United States, certified under the
hand of the person issuing it, and not depositions taken sub-
sequently to the issue of the warrant, or, not in any way
connected therewith. (&) But under the Imperial Extradition
Act, 1870, depositions duly authenticated aie receivable in
evidence, whether they ave taken in the particular charge or
not, and whether taken in the presence of the acecused or not,
it being left to the magistrate to give what weight he thinks
proper to depositions so taken. () And the depositions and
statements on oath, and the copies thereof, referred to in the
14th section of the Extraditivn Act, 1870, are made to include
affirmations and copies of such affirmations. (§)

As the statute permits depositions taken in a foreign court
to be used in lieu of orul testimony, wlhen the case depends
wholly upon such depositions, we must be striet in szeing
that they are depusitions cowmiug clearly within the meaning
~and provisions of the section, (X} and that the forms and
technicalities of the statute have been strictly complied

(€} Reg. v, Mathew, 7 U, C. P. R. 199 ; Req, v. Browne, 6 App. R. 386.

{(f) ReCaldwell, 8 C. L. J. N. 5. 227; 5 U. C. P. R. 217, per 4. Wilson, J.

(g) Tbid. 227, per A. Wilson, J.

{4} Rag, v. Kobinwon, 6 C, L. J. N. 8. 98; 5 U. C. P, R. 18¢; Reg. v.
Browne, 6 App. R. 386.

(4} Be Counhaye, L. R. 8, Q. B. 410

( i’] Extradition Act, 1873, 38 & 37 Vie,, c. 80.

(k) Beg. v. Robinson, 6 C. L. J. N. 8. 99, per Mosrrisor, J.
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It may be observed, in conclusion, that the Imp. Stat.
6 & 7- Vic., e. 34, makes provision for the apprehension and
swirender to the authorities of the place where the offence
has been committed, of persons who have committed offences
either in the United Kingdom of Great Britain and Ireland,
or in any part of Her Majesty’s dominions, whether or not
within the said United Kingdom, and who are found in any
place in the United Kingdom, or any other part of Her
Majesty’s dominions, other than where the offence was
committed. .

The provisions of this statute as between the United
Kingdom and the colonies, are very similar to those of our
own statutes in aid of the Ashburton Treaty. The enactment
only applies io treason, or some felony, such as justices of
the peace in General Sessions have not authority Yo try in
England under the provisions of an Act passed in the sixth
year of the reign of Her Majesty, intitnled “An Act to
define the jurisdiction of Justices in General Sessions of the
Peace.” (A) '

A person cannot under ihe 6 & 7 Vie, c. 34, be legally
arvested or detained here for an offence cowmitted out of
Canada, unless upon a warrant issued where the offence was
committed, and endorsed by a judge of & superior court in
this country. (5) And sueh warraut musi disclose a felony
according to the law of this couutry; and the expression
“felony, to wit, larceny,” wonld seen to be iusufficient. (7}

{A) See 8. 10.
(i) Reg. v. McHolme, 8 U. C. P. B. 452,
{j) foid.
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evidence which may bhe tendered to show that the crime of
which the prisoner is accused or alleged to have been con-
victed . is an offence of a political character, or is not an ex-
tradition crime.”

Under this statute it has been 'held that the judge or
magistrate has no aunthority to hear the prisoner’s defence,
but that in the exercise of his discretion he might hear any
evidence tendered to show that the offence was of a political
character or one not comprised in the treaty, or that the ac-
ouser was not to be believed upon oath, or that the demand
for the prisoner’s extradition was the result of a conspiracy. (5)

In, RBe Caldwell, (f) the court held that the evidence of
an accomplice was sufficiedt to establish the charge for the
purpose of extradition, apd that magistrates holding pre-
liminary examinations might undoubtedly act on the evi-
dence of an accomplice, as the matter in investigation is
merely whether the accused shall be put upon his trial or
not; and when all questions as to how far the accomplice is
entitled to eredit will be duly considered at the proper time.
It seems, also, the evidence of a slave may be received. ()

If the prisoner is committed for sarrender on insufficient
evidence, a judge in chambers will, on writs of kabeas
corpus and certiorare, order his discharge. (v)

It had been held by the Court of Queen’s Bench, in Eng-
land, in the Anderson case, (w)after the judges of our courts
had refused to discharge the prisoner, that the Imperial courts
had jurisdiction to issue a writ of Ahabens corpus into this
country to bring up the body of Anderson, and they accord-
ingly granted the writ. This action of the English courts
caused much complaint in Canada, as being an’ unwarranted
interference with our judicial prerogatives; and to prevent
future proceedmg‘s of a like kind, the Imperlal Statute 25

(&) Re Rosenbaum, 20 L. C_J. 163, Q. B.

{HeC L. J.N.B 227,56 U, C. P. K. 217,

(#5) Re Anclerson, 20 . O, Q B 182, per McLean, J.

(v) Re Kermott, I Chr. Re IE'

{w) Kz parte Aﬂde:rson, T. Reps N. 8 622:7 Jur. N. 8. 122,
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Vie., ¢. 21}, was passed, which provides that no habeas corpus
shall issue out of any court in England to any. colony or
Aforeign dominion of the Crown in which any courts exist
haviug power to issue and ensure the due execution of writs.

Some doubt was entertained under our 31 Vie., e¢. 94,
whether it was competent for the Superior Courts to inter-
fere in the case of an offender coming clearly within the
treaty, after the judge or magistrate who heard the evidence
had determined that, in his opinion, it sustained the charge,
and had transmitted to the governor a copy of the testimony
anid committed the prisoner to ganl under the first section of
the Act. No provision is made by that statute for granting
a writ of habeas corpus, except in the case where the prisoner
has not been delivered up within two mouths after his com-
mitment; and although the necessity for a controlling power
in the superior courts was strongly felt, grave doubts were
expressed by several judges of high authority as to whether
any such power existed, () But by section 11 of the Fxtra-
dition Act, 1870, the police magistrate, on committing a
prisoner, shall inform him that he will not be surrendered
until after the expiration of fifteen days, and that he has a
right to apply for a writ of habeas corpus; so that it: wonld
seem that under this section, independently of the general
question, our superior courts have authority to exercise the
same control in extradition matters as they have over magis-
trates acting in the administration of the ordinary criminal
law. .

The following case is important as to the sufficiency of the
evidence. The express car of a railway train, on one of the
roads in the United States of America, was broken into, and
plundered by five or more men, two or three of whom fired
at the conductor who was endeavoring to stop them as they
were moving off with the engine. The eonductor was at the

{ix} Hee Reg. v. Reno and Anderson, 4 V. C. P. R, 281 ; Re Anderaon, 20
U.C. Q. B.124; Re Warner, 1 U. C. L. J. N. 8. 16 ; Kermott's case, 1
Chr. I;Iap. 253 ; Tubbee's cave, 1 U. C. P. R, 98; RBe Burley, 1 U.C.
L. J. N. 8. 48.




EXTRADITEON, 41

time about eight feet from the person who fired the first shot,
and the ball passed through his coat. This person was &
brother of Reno, one of the prisvners apprehended. The
express messenger swore to the identity of the prisoners, and
s to the identity of the person who fired the first shot. The
prisoners were arrested in Cunada, at theinstance of the Express
Company, and demanded for extradition by the United
States authorities. The prisoners offered evidence on their
exaniination to prove an alidl. Draper, C. J. (in Chambers),
held that, under the circumstances of this case, there was
sufficient prima facie evidence of the oriminality of the
prisoners to warrant & refussl to discharge them, and that
there was evidence to go to a jury to lead to the conclusion
that the intent of the prisoners was, at the time of shuoting,
$o commit murder, (%)

The court above must be fully satisfied there is no legal
ground on which the decision of the magistrate can be supported
before it is reversed, () and it would seem that if iu one
view of the evidence the court find the decision sustainable,
they ought not to interfere and reverse it. (¢) Where the
prisoner was brought before a judge in General Sessions, on
the original warrant of arrest, and remanded before final
comimitment, the court doubted their power to interfere by
habeas corpus until final commitment. (b)

The following case bears on the question of return to the
writ of habens corpus ;

Where, after the prisoners were committed by a justice
for extradition, a writ of habeas corpus, directed to a gaoler,
was sent 0 the Clerk of the Crown, with a return stating
that he held the prisoners under a warrant of committal
annexed, but was unable to produce them for want of means
to pay their conveyance, This return having been marked -
by the clerk, “ received and filed, 26th September, 1868,” and

() Reg. v. RBeno und Anderson, 4 U. ¢, P. R. 281

{z) ?gg.g v. Gould, 20 U. C. (!, P. 161, per Hagarty, J.
{a) Ihid, .

(b} Beg. v. Young, the 8t. Alban's Raid, }5,
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signed by him, a judge in chambers made an order allowing
these papers to be withdrawn, for the purpose of having
another return made. The prisoners were afterwards pro-
duced, with the writ to which the foregoing return was
annexed, and another, stating that the prisoners were held
under the warrant already spoken of, and a subsequent
warrant, by which an alleged defect in the first was intended
to be cured. It was held that the first return was, in fact,
no return, mevely alleging matters of excuse for not making
a return, and that, when a writ of habeas corpus is return-
able before a judge in chambers, the return caunot be filed
until it has been read before the judge, and that the second
return was the only one in this case, and, it having been
openly read, was duly filed, (¢} The return might have been
amended if necessary, (d)

The commitment authorized by the Extradition Act is
pecaliar, and should conform to our 31 Vic,c. 94 (¢) Itis
not a commitment for safe custody, in order that the party
may be afterwards brought to trial within our jurisdiction,
but a commitment for safe custody, there to await the warrant
of a Secretary of State for his surrender, (f} For it is pob
the function of the magistrate to determine whether the
prisoner should be extradited, but to remand him and report
the facts to the proper executive authority. (g)

The warrrant of commitment should follow the terms of
the statute, and should use the technical term “murder” (or
as the case may be) in deseribing the offence, for although in
ordinary cases, where the crime under investigation has bcen
committed in our own country, the technical precision aud
acouracy necessary in an indictment is not required in a
warrant, yet neither this rule, nor the reason for it, apply to
extradition cases. In the latter, there is only a special statu-

{c) Reg v, Reno and Andemon. 4 17, C. P. R, 281,

{d} Thid, 291, per Draper, C

(&) Ex par&eZP 6 ¢. L. R 260,

{.f) Extradition Act 1870 8. 10; ex parte Zink, supra.
{g) KBx parte Zink, 6 Q L. R. 260,
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tory jurisdiction conferred on the magistrate, and, therefore,
the warrant in the execution of the statutory power, thus
limited, should adhere to the terms of the statule, in order
that it may appear clearly that the offence is one of those to
-which the treaty and the statutes directly apply. (R)

In the Anderson case, when before the Court of Common
Pleas, it was held that a warrant of commitment which used
the words, ‘‘did wilfully, maliciously, and feloniously stab
and kill,” and omitted the word “ murder,” and * with malice
aforethought,” and concluded by insmh:ting the gaoler to
“there safely keep him (the prisoner) until he shall be thence
delivered by due course of law,” instead of the words of the
Act, directing the prisoner to remain in gaol until his sur-
render, upon the requisition of the proper authority, or until
he should be discharged according to law, did not come within
the provisions of the treaty or statute, and was consequently
defective. () :

If the warrant has not the proper statutory conclusion,
-all that appears on its face is, that the prisoner remains in
custody for an offence alleged to have been committed by
‘bim in a country over which vur courts have no jurisdiction,
and without any explanation of the authority for such com-
mitment, or of the olject of it; and the prisoner would be
released on Aobeas corpus. (§) 1In ordinary cases, where
the offence is against the Queen’s peace, and where the
court acts in virtue of its inherent jurisdiction as a court over
the offence, if the warrant of commitment appears to be de-
feetive, but the depositions show that a felony has been com-
mitted, the court will look at the depusitions, and remand
the prisoner, in order that the defect may be corrected. But
in extradition cases, as the authority of the court is derived
wholly from the treaty and the statutes,and by the latter vhe

(R) Be Anderson, 20 U. C. Q B. 162, per Robineon, C. J. ; 11 U, C. C.
P, 53-63 ; tha Chesapeake case, 41.
{#11 U. C. €. P.1;the C’kesafeake case, 5.
6 éj]f?e Aréderaon, 20 U. C. Q. B. 183, per Robinson, C. J. ; ex parte Zink,
, L. R. 260.



44 - THE CRIMINAL LAW OF CANADA,

duty of deciding on the sufficiency of the evidence is cast on
the committing magistrate, (4) they cannot look at the depo-
‘sitions, to ascertain whether the detention is warranted ; and
as they cennnt remand the prisoner, {{) if the warrant of
commitment does not show a sutficient cause for the deten-
tion of the latter, he must be discharged. (m)

A-warrant of commitment, which does not show that the
magistrate deemed the evidence sufficient, according to the
laws of the Provinee in which he has been apprehended,
to justify the apprehension and committal for trial of the
person decused, if the crime of which he is so accused had
been committed therein, is bad. (») The warrant must show
that the offeuce was committed within the jurisdiction of the
United States. (o) Buf it need not sei oub the evidence
taken before the committing magistrate, nor show any pre-
vious charge made in the foreign country, or requisition from
the Government of that country, or warrant fromn the Gevernor
General of Canada, authorizing and requiring the magistrate
to act. (p) But a warrant of commitment which omitted to
state that the accused was brought before the magisirate or
that the witnesses against him were examined in his presence
was held to be had on its face, and set agide. (g} The adju-
dication of the comuiitting magistrate, as to vhe sufficiency
of the evidence for committal may, however, be stated, by
way of recital, in the warrant. () o

A warrant of commitment, which directed the gaoler to
receive the body of W. H., “and him safely keep for examin.
ation,” was held defective in not mentioning the day, ox
limiting the time during which the prisoner was to. be
confined. (s) But in this case the warrant was considered as

(%) dnte p. 30,

{l) Ante p. 23.

(m) Re Anderson, 11 U, C. C. . | et seq,

{(n) The Chesapeake case, 51; Re Anderson, 11 U. C. C. P. 64, pa
Richards, C. 1. ; ex parte Zink, 6 Q. L. R, 260.

{0) The Chesapeake case, 4-45. .

{p} Re Buriey, 1 U. C. L. J, N. 8. 34,

() Bx parte Srowm, 2L. C. L. J. 23, @ B.

(7) Be Burley, supre.

(%) Beg. v. Young, the St. Alban's Raid, b.
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- for an offence committed in Canada. Tt was held, in one
case, that the words in an informnation and warrant of cOIn-
witment *“did feloniously shoot at with intent, and in so
doing, felouiously, wilfully, and of malice aforethought to
kill and murder,” involved “an assault with intent to commit
murder,” within the language of the last Act, 31 Vie,, c. 94,
sud, therefore, they were not bad on that ground, thuuﬂ*h it
wonld have been more pradent to have followed the prucise
description of the offence given by the statute. ()

It is not indispensable that the authority of the magistrate
should be shown on the face of the warrant of commitient ;
and where the crime has been committed in a foreign eoun-.

.fry, and the committing magistrate has jurisdiction in every
county in Ontario, the warraut is not bad though dated at
Toronto, the county mentioned in the margin being York, bui
directed to the constables, etc. of the county of Essex, and
being signed by the police magistrate, as such, for the county
of Essex. (u)

But where the commital is in pursvance of a special
authority, the warrant must be special and must exqctly
pursue that authority. (v)

In Be Warner (w) the court beld that it is in the power
of & magistrate, acting under the treaty and statutes, after
inue of a writ of habeas corpus, but before its return, though
after an informal return, to deliver to the gaoler a second or
smended warrant, which, if returned in obedience to the
writ, must be looked at by the contt, or a judge, hefore whom
the prisoner is brought ; and Hegarty, J., (z) thought that
althouyh a magistrate, after his first warrant, transmitted
eopies of the testimony to the Governor, or even after com-
mitting the prisoner in the first instance, he is not precluded
from issuing a second warrant in proper form against the
prisener.

{t} Heg. v. Reno and Anderson, 4 U, C. P, R. 281,
{x} find.

{v) B parte Zink, 6 Q. L, R, 260

fe) 1T, C. L. J. N. 8. 16

(x) fbid. 17.
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Bail may be granted to extradition prisoners in a proper
case, as to other offenders. And where a prisoner was com-
mitted for extradition to the United Siates, us the court
would not sit- at Montreal before the lapse of seven days
from the commitment, his counsel applied to the court at
Quebec by habeas corpus for bail, which was granted. (y) If
the prisoner is discharged on the hearing of the warrant of
arrest, there can be no bail required as a condition of such
discharge. (2)

A prisoner charged with forgery in Canada was arrested in
the Uuited States and surrendered by the Government of
that country under. the treaty, upon application for bail, on
the ground that there was no evidence of the corpus delict.
It was held that the depositions taken in Canada expressly
charging the prisoner with forgery, followed by an application
for the prisoner's surrender and his surrender accordingly
takén in connection with the fact that the evidence anc
proofs on which he was committed for surrender in the,States
most be held to be such as, under the treaty, to justify if
according to the laws there, were sufficient evidence. (a)

The warrant of the Governor General, requiring the extra-
dition of a prisoner from the United States for forgery, is nc
proof that he was charged with or extradited for that erime. (b

In Reg. v. Paxton (¢) the guestion was raised, but no
decided, whether a party extradited from the United State:
for forgery was liable hers to be tried for any other offence
than the oue for which he was surrendered,

The point came up again in He Rosenbaum, (d) when it wa
decided that he was so liuble, and that section 3 and sub
section 2 of the Imperial Extradition Act, 1870, beiny incon
sistent with the subsisting treaty between Great DBritain awn
the United States, was not in force as to any applicatio

() Bz parte Foster, 3 R. C. 46, Q. B.

{z} Reg. v. Reno and Amfersun, 4U.C P R. 295, per Draper, C. J.
(&) Reg. v. Vanaerman, 4 U. C. C, P. 288

b Reg v, Pazion, 10 L. C. J, 212,

(c) Tbid.
{d) 18 L. C. J. 200, Q. B.
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under such treaty. And it has been held in the United
States that whether or not a prisoner had been extradited in -
 good faith is a guestion for the two governments to determine,
and not the courts; and the prisoner being, in fact, within
‘the jurisdiction of the court, he must be tried. (¢)

The provisiods of the treaty for the payment of the ex- .
penses of the apprehension and delivery of the fugitive, by
the party making the requisition, can be literally carried out
by calling on the United States Government to pay such
expenses when they .make the requisition and receive the
fugitive. By making the requisition they assume the respon-
sibility of paying the expensss of apprehending as well as
delivering him. (f)

Only one case has arisen in this country under the treaty
between Great Britain and France, ratified in 1843, In this
case it was held that, under the Iinp. Stat. 6 & 7 Vie,, ¢. 75, -
passed to give effect to the treaty, the Cunsul-Gieneral of
France had no authority to demand the rendition of a fugitive
eriminal, such consul not beiug an accredited diplomatic
agent of the French Government. That an informal transla-
‘tlon of an acte de renvor is not 4 judicial document equivalent
to the watrant of arrest, of which the party applying for
extrudition is required to be the bearer, according to the
statute. That the evidence of criminalily to support the
-denand for extradition must be suthicient to commit for trial
aocording to the laws of the place where the fugitive is
-arrested, and not according to the law of the place where the
offence is alleged to have been committed. (g)

The Chesapeuke case is the only oue under the Imp. Stat.
6 & 7 Vie, ¢. 76. Tt was decided in 1864, befors the
suspension of the statute in New Brunswick. The many
important peints involved in this case have been given in
dhe foregoing pages,

{¢) Clarke on Extradition, 2od Ed. p. 75.
{f) Re Burley, } U. C. L. J.N. 8. 4féoper Richards, C, J.
{g) Bz parée Lamirands, 10 L. C. J. 280.
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1t may be ohserved, in conclusion, that the Tmp. Stat.
6 & 7 Vic., c. 34, makes provision for the apprehension and
surrender to the authorities of the place where the offence
hes been committed, of persons who have committed offences
either in the United Kingdom of Great Britain and Ireland,
or in any part of Her Majesty's dominious, whether or not
within the said United Kingdom, and who are found in any
place in the United Kingdom, or any other part of Her
Mujesty’s dominions, other than where the offence was
committed. .

The provisions of this statute as between the United
Kiugdom and the colunies, are very similar tu thuse of our
own slatutes in aid of the Ashburton Treaty. The emactment
only applies Lo treason, or some felony, such as justices of
the peace in Geueral Sessivns have not authority to try in
England under the provisions of an Act passed in the sixth
year of the reign of Her Majesty, intituled “An Act to
Jdefine the jurisdiction of Justices in General Sessions of the
Peace.” (k) ' '

A person cannot under the 6 & 7 Vic, ¢ 34, be legally
arvested or detained here for an offence committed out of
Canads, unless upon a warrant issued where the offence was
committed, and endorsed by a judge of a superior court in
this country. () And sneh warraut mast disclose a felony
according to the law of this couatry; and the expression
“felony, to wit, larceny,” would seem to be insutficient. (f }

- -

(A) Soe &. 10.
(i) Reg. v. McHolme, 8U. C. P, R. 452,
() fbid.
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CHAPTER 1.

CHINES IN GENERAL.

Tn the present work it is proposed to treat in the first
place of the subject of ¢rimes in general, and the distinctions
between a public and a private injury ; secondly, of the per-
sons capable of committing crimes, and their several degress
of guilt, as principals or accessories ; thirdly, of the several
species of crimes recognized by law ; after which will follow
annotations of the Canadian statutes on criminal law and
dissertations on the subjects of evidence, plea.ding and prac-
tice as developed in our own cases,

A crime is the violation of a right when considered in
reference Lo the evil tendency of such violation as regards
the community at large. (a)

Where, therefore, an Act declared that every person having
a distilling apparatus in his possession, without making a
return thereof as therein provided, should forfeit and pay &
penalty of $100, and rendered the apparatus liable to seizure
and forfeiture to the Crown, it was held that an iufriilgement
of thig Act was a crime. (3)

The violation of a statute containing provisions of a publie
nature, and more particularly so when that violation is spoken
of as an offence, and is punishable by fine, or imprisonment
a8 substitutionary for the fine, is a crime in law. (e

When an offence is made a erime by statute, the proceed-
ings Instituted for the punishment thereof are crimiual pro-
ceedings. (¢) An information by the Attorney-General for an

(a} Bto. Bla. Com., Bk. 8, p M.
(8) Re Lucas & McQlashan, 20 U. C. Q. B. 81 ; and see Reg. v. Bourdman,
WU CQ B 553
(e} Tbid. 20 U. C. Q. B. 92, per Wileon, J.
(d) Fiid. 92, per Wilson, J. ; Bancrostv. Mitchell, L. R. 2 Q. B. 855, per
Blackburn, J.
fig
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offence against the revenue laws is a criminal proceeding, ()
although offences against the customs and excise laws are not
ordinarily treated as criminal but as merely penal in their
nature ; and the contingent liability te fine and imprison-
ment does not alter the character of the offence. (f) A pro-
ceeding to obtain an order of affiliation under the (N.B} 1
Rev. Stat., ¢ 57, is not a criminal proceeding, in which the
party charged is punishable on indictment or summary con-
viction, {g) bastardy not being a crime punishable in this
manner, (k) .

The doclrine that all erimes concern the public prevails to
such an extent, that by the policy of the law if a civil action
is instituted, and it appears on the evidence that the facts
amount to felony, the judge is bound to stop the proceedings
and nonsuit the plaintiff, in order that the public justice may
be first vindicated by the prosecution of the offender. (7)

The true ground of this rule is to prevent the criminal
justice of the country from being defeated, () and the prin-
ciple on which it rests is, not that the feleny appearing con-
stitutes any defence to the action, but that by the rule of
law the civil remedy is suspended until the defendant charged
with the felony shall have been acquitted or convicted in due
course of law. (£} The rule applies, whether the plaintiff be
the party upon whose person the alleged felony was com-
mitled, or a person who can sustain his cause of action only
in virtue of & wrong done to him through another, by an act
which, as between the defendant and that other, constitutes
felony ; (/) and it seems the rule equally applies in an actim
againstthird persons. (m) The civil remedy is only suspended

{€) Re Lucas & McGiashan, 89, per Richards, C. 1.

{f) Bz parte Parks, 3 Allen, 244), per Curier, . J.

(g* &x parte Cook, 4 Allen, 506. :

(A) Jbid.

(i) Walsk v. Nattross, 19 U, C. C. P. 453 ; Brown v. Dalby, 7 U. C.
€. B. 160 ; Livingstonev. Massey, 23 U. C. Q. B. 154 ; Willioms v. Hobinéon,
WU.C C P 5, Pe;.se v. jll;.Atoou, 1 Kerr, 111,

i) Or v, Leng, 12 Ea, 414, per Grose,

Ef)' H’:tﬁyv. Nuttrass, 18 U, C. U, P, 454, per Gwymne, J.; Drowm v.
Liatby, 7 U. C. Q. B. 162, per Robinsom, L. J.

{{} Walsk v. Nattrass, supra, 403, per Uwynne, J.

{m) Pease v. M*Aloon, | Kerr, 118, per Parker, §.
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until an acquittal or conviction after a bona fide prosecution
of the criminal charge. When either event takes place, as
the public justice will then be satisfied, the party may
proceod with his civil action, (1) It has not been decided
whether a complaint to a justiea of the peace, and statement
on oath of the facts, would or would not be sufficient prose-
ention, if the justice should decline to interfere ; but at all
events, it would be sufficient to prefera bill before the grand
jury, who would of course ignore it if the prosecutor's evi-
ence negatived the felonious intent, unless there should ap-
pear grounds for suspecting connivance or collugion. (o) A
difference has been suggestell between the case of g prior
conviction and that of an acquittal, namely, that the latter
may have been brought about by the defendant colluding
with the prosecutor, and it seems evidence would be admis-
sible to show this; () and that it would suspend the action. (g)

If there he two aets, the one felonious and the other not,
and either one be sufficient to support the action, it may
proceed, notwithstanding the evidence of the felony ; (r) for
it seems that only an action brought to recover compen-
sation for an injury, resulting fram the felonious act, i sus-
pended. (s) At all events, in case of seduction, unless the
loss of service, which is the gist of the action, directly springs
from the very act supposed to be felonious, the civil remedy
i8 not defeated. (£)

The question of felony or not canuot be tried by the jury,
in the civil action, even though- the Judge may have a doubt
on the evidence as to the facts showing a felony. (w) If a
prima facie case is made out, and the evidence, uncontradicted

(n) Wabsh v. Nastrass, 19 U. . . P, 458, per Goynne, J.; Pease v.
M Aloon, 1 Kerr, 1147, pur Parker. J. ; Edwards v, Kerr, 13 U. . Q. P.
25, per Draper, . ; Crosby v. Leng, 12 Ea, 409,

(o) Pease v. M*Aloon, 1 Kerr, 117, per Parker, J.

(p) Croshy v. Leng, 12 Ea. 4134, per Lord Bllenborough, . J.

() Fid,

(r} Walsh v. Nastrass, 19 U. C. ¢, P, 457, per Gwynne, J.

8 ’{{:fk v. Hayle, 3 U. C. Q. B. 0. 8. 295,

(£} find.

(u} William« v. Robinsor, 20 U, (. C. P. 255 i Walsh v. Nattrass, 191). (1
C. P, 453 ; Pease v. M*Aloon, | Kerr, 111, '
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and unexplained, would warrant a jury in convicting for the
felony, the judge should require the party to go before the
eriminal tribunal, before pursning his ecivil remedy, (v)

If the judge is not morally satisfied that a felony hias been
comtmitted, yet if the act were proved by only one witness
to bave been feloniously done, aud there were no circum-
gtances inconsistent with such evidence, nothing that could
make the diahelief of it otherwise than purely arbitrary, the
judge wounld nnt be wrong in nonsuiting the plaintiff. (w)
Tt is for the judge to decide whether the case shall go to the
jury in the ecivil actiou. (z) If the judge has reasou for
doubling whether the act is felonious, but nevertheless allows
the case to go to the jury,and a verdict is tound for the
plaintiff, it will not be set aside, as this will ouly be doue in
the jnterests of public justice. ()

We now proceed to notice the exceptions to the general rule
suspeniling the civil remedy i case aof felony. Uuder the
Temperauce Act of 1864, 27 & 28 Vic,, e. 18, s4. 40 and 41,
the leual representatives of the party wight have maintained
an action for damages against the inn-keeper, although the act
giving rise to tie right of action was also a felony, nud the
inu-keeper had neither been acquitted nor convieted. (2) So
by the Carrier's Act, () the pluntiff way reply that the car-
rier's servant feloniously broke the gouds in respect of which
the action 13 brought, which will, il shown, entitle him to
recover, althongh the servant has vot been prosecuted erinin-
ally. (b)) So under the Con. Stat. Can., ¢. T8, the civil action

{v) Pease v. M Aloon, suprd.

{w) Williams v. Robinson, 2y U. C. C. P, 2567, per Hagarty, J. ; Brown
v. Dathy, T J. 8 Q B. 162-3, per Robinsen, U. J.; veq alzo Vincent v.
Spraqu~. 3 U. . Q. B. 283, .

{1 Walh v. Vattras, t9 0. C. O P. 456, per Guwynne, J.; Witliams v )
Robinson, 22U G . P. 2535,

(y) Walsh v. Naltrae, supre ; Brown v. Dalby, supra ; Williams v. Robin-
son, sun ; See al on this subject L lzrell v. Bynell, L M ud 233 ; Stone
v. Merah, 6 B & 4% 5515 Marsh v, Kealing, 1 Bing N. C. 199 Wellock v.
Conetarine, T L. T. N. 8. 751 32 L J. Ex, 233; 9 Jur, N. 8. 2825 Chowne
v. Bay'is, 8 Jur. N. 8. 1128

(=) M Carty v Swift, 17 g.c.C P 126

{a) Il ‘e0 IV. aod 1 Wm. IV, e 3, 8 8,

(5] MeCurdy v. Swift, supra, 136, per Wilson, JJ.
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is maintainable, though the act causing the death amounts
to felony, and the party has neither been acquitted nor con-
visted ; {c) and, lastly, neither this rule nor the reasons for
it -apply to the Crown. (d) It is to be regretted that the
decisions in Quebec are quite adverse to those in the other
provinces on the above points. This is the only branch of
the criminal law upon which there is any serious conflict in
the decisions of the different provinces. It has been held in
Quebec that the civil remedy is not suspended when a felony
is disclosed in evidence, and this with reference to assault,
perjury, arsoi, rape, and felouy in general. (&)

It is an established principle of the common law that all
critnes are considered local, and cognizable only in the place
where they were committed ; (f) but this rule has received
several modifications by various statules,

By the term crime, in its airicter sense, is meaunt such
offences only as are punishable by indictment ; those of an
inferior character, punishable on summary conviction before
a justice of the peace, being usually desiznated offences. (g)

Crimes are divided into two classes, namely, felonies and
misdemeanors. () Felony is defined as an offence which
occasions a total forfeiture of cither lands or goods, or both,
at the common law, and to which capital or other punishment
may be superadded, aceording to the degree of guilt. (§) All
crimes which are made felonies by the express words of a
statnte, or to which capital punishment is thereby affixed,
become felonies, whether the word “ felony ” be omitled or
mentioned. (f) Where a statute declares that the offender shall,
under the circumstances, be deemed to have feloniously com-

{e) Mcl"‘uﬂl{h\r Swift, 17 U. C. C. P. 136, per 4, Wilson, J; Clarkev.
Wilson, Rob

{d) Rrg. v. Rﬂj“ms&em.GU C.L.J N 8.38;5U.C. P. R 175

(¢} Dagenay v. Hunter, Rob, Dig. 128; Lamothe v. Chevalier, 4 L.C. R
180 ; Fortier v, Mercier, Rob. Dig. 127 ; Pettier v. Miville, ibid. ; McGuire
Y. L;m?oot and london Assurance Compauy, 7 L. C. R. 343 Nell v,
Taylor, 15 L. C. R. 102

U}TheCMmpm-l‘emsr, 44, per Ritchie, J.

(ﬁ}StB. Bla. Com Bk. 6, p. 96.

) Re Lucas &Mcﬂlaskan,?QU C. Q. B. 92, per Wilson, J.
{.)4313,00:'1 95.
{7) Ross. Cr. 4th Ed. 78; Reg. v. Horne, 4 Cox, C. C. 263,
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mitted the act, it makes the offence a felony, and imposes all
the common and ordinary consequences attending a falony. (k)
S0 where a statute says that an offence, previously a mis-
demeanor, “shall be deemed and construed to be a felony,”
instead of declaring it to be a felony in distinct and positive
terms, the offence is thereby made & felony. (!} An enact-
ment that an offence shall be & felony, which was felony at
common law, does not create & new offence.(m) But an
offence shall never be made f{elony by the construction of
any doubtful and ambiguous words of a statute ; and, there-
fore, it it be prohibited under * pain of forfeiting all that a
mean has,” or of “forfeiting body and goods,” or of “being at
the King's will for body, lands and goods,” it shall amount to
no more than a high misdemeanor; (#} and though a statute
make the doing of an offence felonious, yet, if a subsequent
statute make it penal only, the latter statute is concidered as
a virtual repeal of the former, so far as relates to the punish-
ment of the offence. (o) So if an offence be felony by one
statute, and be reduced to a misdemeanor by a later statute,
the first statute is repealed. (p) When & statube on which
the indictment is framed is repealed, after the bill has been
found by the grend jury, but before plea, the judgment must
be arrested ; (g} and where a statute creating an offence is
repealed, a person canuot afterwards be proceeded against for
an offence within it, committed while it was in operation,
even though the repealing statute re-enacts the penal clauses
of the statute repealed. (r) If a later statute expressly alters
the quality of an offence, as by making it a misdemeanor
instead of a felony, or a felony instead of a misdemeanor, the

(k) Rez v. Johnson, 3 M. & 8. 556, per Bayley, J.

{{]{.M v. Solemons, M. C. C. E. 292, overruling Rex. v. Cale, M. C,
C. 11

{m) Williams v. Reg., 7 Q. B. 253, per Paiteson, L

{s)} Rues. Cr.79.

(0} Jbid. 9.

{p) Reg. v. Skerman, 17 U. C. C. P. 171, per 4. Wilson, J. 1 Rexvw, Dava,
1 Leaach, 271. .

(q) Regr. v. Denton, 17 Jur. 453; Reg. v. Swan, 4 Cox C. . 108.

{r} Reg. v. Cumntings, 4 U. C. L. J. 187, par Mucaulay, C. J.
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offence cannot be proceeded for under the earlier statute ; (s)
or if a later statute again describes an offence created by a
former statute, and affixes to it a different punisliment, vary-
ing the procedure, and giving an appeal where there was no
appeal before, the prosecutor must proceed for the offence,
under the latter statute. (¢) If, however, in the case of a
common law misdemeanor, & new mode of punishment, or
new mode of proceeding, merely be directed, without altering
the class of the offence, the new punishmeat, or new mode
of proceeding, is cumulative, and the offender may be indicted
as before for the commoun law misdemeanor. () Where &
statute makes a second offence felony, or subject to a heavier
punishment than the first, it is always implied that such
second offence has been committed after 2 conviction for
the first ; (v) and where a atatute makes an offence felony
which was before only a misdemeanor, an indictment will
not lie for it as & misdemeanor, () for the lesser offence
merges in the greater. But now, by the 32 & 33 Vie, c. 29,
8. 50, although & felony appears on the facta given in evi-
dence, a misdemeanor for which the party may be indicted
will not merge therein, and the party may be convicted of
such misdemeanor. But the statute has no other effect than
to authorize a verdict of guilty on the indictment as it is
framed, although the evidence would warrant a conviction
for the higher offence. Ln other words, a party indicted for
misdemeanor cannot, under this clause, be convicted of any
felony that may be disclosed in evidence, but only of the mis-
demeanor for which he is indicted, if included in the folony
proved ; and in accordance with this it has been held that a
defendant indicted for a misdemeanor, in obtaining money
under false pretences, could not, under the Con. Stat. Can,

{2) Michell v. Brown, 1 K. & E. 267; 28 L. J. (M () 53; Reg. v. Sher-
man, 17 U.C. C. P. 169, per 4. Wilien, J.; Rez v, Cross, | Ld. Raym. 711,
3 Salk. 193. . .

{t} Michell v. Browa, rupra.

{4} Rex v. Carlile, 3 B. & Ald. 181 ; Arch, Cr, Pidg. 17ch Ed. 3 ; see alao
Reg. v. Palliser, 4 L C. J. 276. :

{v) Rusa. Cr, 79.

{w} Res v. Croes, 1 Ld. Raym. 711 ; 3 Salk. 183
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¢ 99 s 62, be found guilty of larceny, although the facts
would have warranted such finding.. (z)

The word misdemeanor is usually applied to all those crimes
and offences for which the law has not provided a particular
name. (y) A misdemeanor is in truth any crime less than
felony, and the word is generally used in contradistinction
ta felony, misdemeanors comprehending all indictable offencea
which do not amount to felony, as perjury, battery, libels,
conspiracies, and public nuisances. () Misprision of felony
is concealment of felony, or procuring the concealment thereof,
whetker i1t be felony at the common law or by statute, (a)

It ig clear that all felonies and all kinds of inferior crimes
of & publiec nature, as misprisions, and all other contempts,
all disturbances of the peace, oppressions, misbehaviour by
public officers, and all other misdemeanors whatsoever of a
public evil example against the common law, may be in-
dicted ; (5) and it seems to be an established principle, that
whatever openly outrages decency, and is injurious to public
morals, is indictable as a misdemeanor at common law. (¢}
If a statute prohibit a matter of public grievance, or com-
mand & matter of public convenience, all acts or omissions
contrary 1o the prohibition or command of the statute, being
misdemeanors at common law, are punishable by indictment,
if the statute specify no other mode of proceeding. (d) But
no injuries of a private nature are indictable, unless they in
somme way concern the king. (¢)

" A general prohibitory clause supports an indictment,
though there be afterwards a particular provision and a partial

{z} Reg. v. Brwing, 21 U. C. Q. B. 323.

{w) Ruea. Cr. 79. .

{2) Ibid. 79,

{@) Tbid. 79-80.

-{b) Ruas, Cr. 80.

(¢} Fbid. '

{d) Reg. v. Toronto Street Ry. Co., 24 U, C. Q. B. 457, per Draper, (.
é.r ; fex v, Davis, Suy. 133 ; and see Rex v. Sainsbury, 4 T. R.-4561 ; Russ.
or. 80.

{e) Rex v. Richards, 8 T. R. 634 ; Buss. Cr, 80



CRIMES IN GENERAL., 57

remedy, (f) even though the act prescribes a summary mode
of proceeding; () and it is not in all cases necessary to
annex to it words showing that the intention was to make
itap indictable offence, if the statute be violated. (3) If an
Act’of Parliament prohibits a thing being done under some
specific penalty, then that penalty is all that can be enforced,
but if in a different part of the statute certain consequences
are entailed upon the prohibited act, then that is eamulative
1o the prohibition, and the act done contrary to the prohibi-
tion may or may not, according to the subjsct dealt with, be
an indictable offence. (¥) Where a statute forbids the doing
of a thing, the doing it wilfully, although without any cor-
rept motive, is indictable. () If a statute enjoin an act to
be done, without pointing out any mode of punishment, an
indictment will lie for disobeying the injunction of the legis-
Jature. () This mode of proceeding in such case is not taken
away by a subsequent statute, pointing out a particular mode
of punishment for such disobedience. {{) Where the same
statute which enjoins an act to be done contains also an en-
ectment providing for a particalar mode of proceeding, as
‘commitment in ease of neglect or refusal, it has been doubted
whether an indictment will lie. (m) But where a statute
sonly adds a further penalty to an offence prohibited by the
eommon law, there is no doubt that the offender may still be
indicted, if the prosecutor think fit, at the common law. (n)

An offence is not indictable where an Act of Parliament -
has pointed out a particular punishment and a specific method
of recovering the penalty which it inflicts; and the rule is

{f} Reg. v. Mason, 17 U. . C. P. 536, por Rickards, C. J.; Recv. Boyall,
2Burr. 832; Rexr v. Wrght, 1 Burr. 543 ; Reg. v. Buchanan, 8 Q. B. 883 ;
Arch, Cr. Pldg. 17th Ed. 2. '

(g} Pomeroy & Wilson, 26 U. C. Q. B. 47-8, per Hagarty, .

{h]} }%fg. v. Mercer, 17 U, C. Q. B, 632, per Burna, J.

(#) T3 : .

{g} Bex v, Spinsbury, 4 T. R. 457 ; Rey, v. Holroyd, 2 M. & Rob. 339,

(£} Bex v. Davis, Say. 133; Reg. v. Price, 11 A, & B. 727 ; Reg. v.
Toronto Street Ry, Co., 24 U C. Q. B. 454,

{}) Rex v, Boyall, 2 Burr. 832; Russ. Cr. 87. T
. im} Rex v, Cummings, 5 Mod, 179 ; Rex v. King, 2 Str, 1268,

{n) Ruse. Cr. 88.
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certain that where a statute creates a new offence by pro-
hibiting and making unlawful anything which was lawful be-
fore, and appoints & apecific remedy against such new offence
by a particular method of proceeding, that particular method
of proceeding must be pursued and wo other. (o) On this
ground it was held that an indictment would not lie on the .
3rd sub-section of s. 55 Con. Stats. Can., ¢. 6, agaiost a
deputy returning officer for eatering and recording in the poll
books the names of several parties as having voted, although
they had refused to take the oath required by law, the
offence being created by the statute, a particular penalty af-
fixed, and & specific remedy for enforcing it pointed out by
the 87th section of the Act. () Where the penalty is an-
nexed to the offence in the very clause of the Act creating it,
no indictment or other proceeding can be taken against the
person making defauls, (g) for the express mention of any
other mode of proceeding impliedly execludes that of in-
dictment. () _

If a statute specify a mode of proceeding different from
that by indictment, then if the matter were already au in-
dictable offence at common law, and the statute introduced
merely a different mode of prosecution and punishment, the
remedy is cumulative, and the prosecutor has still the option
of proceeding by indictment at common law or in the mode .
pointed out by the statute. (s) Therefore, where a Revenue
Act (15 Vic,, c. 28, 5. 68) provided that any penalty or for-
feiture inflicted under the Act should be recovered by action
of debt or information, and sec. 72 enacted that if any person
should assault any revenue officer in the exercise of his office
he should, on gonviction, pay a fine not exceeding £100 nor
less than £50, which fine should be paid to the provincial

(0} Reg. v. Bennett, 21 U, C. C. P. 237, par Galt, J.; Req. v. Mavon, 1}
U. C. C. P. 536, per Richards, C. J. ; Litle v. Ince, 3 U. C. C. P.542.3,
per Macaulay, C. T, ; see also Leprophon v. Qlobenski, Rob, Dig.

{p) Beg. v. Bennetl, supra. '

{g) Ibid. 238, per Gait, J. -

() Rex v. Hobinson, 2 Burr, 805 ; Rex v. Buck, I Str. 670.

(8} Bex v, Robinson, 2 Burr, 800; Rex v, Wigy, 2 Ld. Baym. 1163 ; Bea
w. Carlile, 3 B. & Ald. 161. .
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treagurer, and in case of non-payment the offender should be
imprisoned for & term not exceeding twelve months nor less
than three months, at' the discretion of the court; the court
heid that the Act only limited the discretion of the court as
to the amount of fine and imprisonment on conviction for an
assault under sec. 72, but did not alter the ordinary mode of
proceeding therefor by indictment. (¢} '

Where a person filling a public office wilfully neglects or
refuses to discharge the duties thereof, and there is no special
remedy or punishment pointed out by statute, an indictment
will lie, as there would ctherwise be 1o means of punishing the
delinquent. () So an indictment will Lie for neglecting or ve-
* fusing to administer the oath set forth in the Con. Stat. Can.,
¢. 6, 6. 85, at the request of the candidate or his agent. (»)

An attempt to commit a misdemeanor is 8 misdemeanor ()
whether the offence was created by statute or existed at corm-
mon law, () for when an offence is made 2 misdemeanor by
statute it i3 made so for all purposes. (y) So, inciting another
to commit a misdemeanor is in itself a misdemeanor. ()
Therefore it was held that attempting to bargain with or
procure a woman falsely to make the affidavit provided for
by the Con. Stats. 1. C, c. 77, a. 6, that A. was the father of
her illegitimate child, was an indictable offence, on the
groand that if the oath were taken and proven to be false, it
would have amounted to perjury under the Con. Stats. U. C.
e 2,8 16, or, at all events, to a misdemeanor, and inciting
another to commit perjury is a misdemeanor on the above
prineiple. (@) On an indictment for misdemeanor the jury
‘may find the prisoner guilty of any lesser misdemeanor that

{t) Reg. v. Walsk, 3 Allen, 54.

(u) Reg. v. Bennett, 21 U, C. C. P. 2388, per Galt, J.

{v) Ihid. 238, per Gal, J,

{w) Reg. v. (,E:Jennolly, 26 U. C, Q. B 322, Ser Hagarty, J. ; Reg. v.
Martin, 9C. & P, 213; Reg. v. Goff, 9U. C. C. P, 438.

(z) Rex v. Butler, 8 C. & P. 368, per Patterson, J. ; Rex v, Roderick, 7 C.
& P, 795, Parke, B. ; Rex v, Cartwright, Russ, & Ry. 107.

(y) Rex v. Roderick, supra, 795, ﬁer Parke, B.

() Reg. v. Clement, 26 U. C. Q. B. 297.

{a} Ihid,
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is necessarily included in the offence as charged, (3) ‘and
on an-indictment for felony or misdemeanor the jury may
find the party guilty of an attempt to commit it, which is a
misdemeanor. {¢) Under this statute (32 & 33 Vic,; ¢. 29, s.
49) two prisoners may be convicted of misdemeanor, though
one is charged with attempting to eommit a felony, and the
other as aiding and abetting him in the attempt. An indiet-
ment charged H. with rape, and U. with aiding and abetting
him in the rape, the jury having found H. and U. guilty of a
misdemeanor, H. of attempting to commit the rape, and U, of
aiding him in the attempt; it was held that they were both
properly convieted under the 14 & 15 Vic,, ¢ 100, 8. 9. (d)
But upon this clause the defendant can only be eonvicted of
an attempt to commit the very offence with which he is
charged. (¢) Nor can the jury convict under it of an attempt
which is made felony by statute, but only of an attempt
which is a misdemeanor. (/) But on an indictment for rape
the prisoner may be convieted of an attempt to commit the
rape, though the attemnpt is felony by statute, and the indict-
ment is in the ordinary form. (g) An attempt 1o commit &
felony is also a misdemeanor, (&) and an attempt to obtain
money underx false pretences is misdemeanor. (¢)

The act of atbempting to commit a felony must be imme-
diately and directly tending to the execution of the principal
crime, and committed by the prisoner under such eircum-
stances that he has the power of carrying his intention into
execution. (j) Where, on an indictment for an attempt to
commit burglary, it appeared that the prisoners had agreed to
commit the offence on a certain night together with one C.,

Q. C. B. 106, per Kelly, C. B.

P. 438 ; 32 & 33 Vic,, o. 29, a. 49,

1 R. 221. .
197, 26 L. J. (M. C.) 134

{5} Reg. v. Taylor, L. R, 1
{c} Beg. v. Goff, 9 U. C. C.
{d) Reg. v. Hupﬂood, L. R.
¢) Reg. v. McPherson, Dears,

) Beg. v. Connell, 6 Cox, 178.
(g} Reg. v. Webster, 9 L. C. R. 196.
{h) Reg. v. Gaff, 9 U. C. C. P. 438, per Draper, C. J.; Reg. v. Esmande,

2 U. C. Q. B, 152.

&) Reg. v. Gaff, supra.
(/) Reg. v. McCann, 28 U, C. Q. B. 517, per Morrison, J. ; Reg. v.

Taylor, 1 F. & F. 51L )

C.C.
& B
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but.C. was kept away by his father, who had discovered: their
design. The two- prisoners were seen about twelve o'clock.
that night to enter a gate about fifty feet from.the house ;
they came fowards the house to a picket fence in front, in
which there was a small gate, but they did not come nearer
the house than twelve or thirteen feet, nor did they pass the
picket gate ; they then went, as was supposed, to the rear of
the house, and were not seen afterwards. About two o'clock
some persons came to the front door and turned the knob, but
"went off on being alarmed and were not identified. The court
held that there was no evidence of an attempt to commit the
offence, no overt act directly approximating to its execution,
and that a conviction therefor could not be sustained. (k) TIt,
however, it had been proved that they attempted to enter the
house, and were either interrupted or surprised in doing so,and
made their escape, and that but for such sarprise or interrup-
tion they could have carried out their design of stealing cer-
tain money said to bein the house, there would have been evi-
denee to go to the jury. (/) Its mustappear upon the evidence
that the felony might have been completed had there been no
interruption. If, therefore, upon an indictment for attempt-
ing to commit a felony, by putling the hand into a woman’s
pocket with intent to steal her property therein, it appears
that she had nothing in her pockets, a convietion canuot be
sustained. (m)

The prisoner was indicted under 32 & 33 Vie, c. 21, s. 56,
for breaking and entering a shop, with intent to comumit felony.
He was seen upoa the roof, where a hole was found broken
in, but there was no evidence of his having entored the build-
ing.. The jury were directed that if they thought he broke
the roof with intent to enter the shop and steal, they might
find him guilty of an attempt. They accordingly convicted,
and the court held that the conviction was right. (n)

(k) Reg. v. McCann, 28 U. C. Q. B. 314.

(i) Ibid. 518, per Morrison,J. ; seo also Reg. v, Bagleton, 1 7. C. L. J.
174 Dears. C. U, 515 ; Reg. v. Ruberts, ibid. 539 ; Hew v, Martin, 2 Mood.
C. (. 123;0C. & P, 213215 ; Dugialev. fey, 1 E. & B. 435,

{m) Reg. v. Collins, L. & C.471;33 L. J. (M, C.) 177 ;10 U. C. L. J. 308.

(%) Reg. v. Bain, 8U. C. L. J. 279; L. & C. 129; 31 L. J. (M. C.) 88.
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But attempling to commit a felony is clearly distinguish-
able from intending to commit it, for the bare wish or desire
of the mind to do an illegal act is not indictable. So long
as au act rests in bare intention itis not punishable by our
laws, (¢) but immediately when an act is done the law judges
not only of the act itself, but of the intent with which it was
done, (p; and an act, though otherwise innocent, if accom-
panied by an uunlawful and malicious intent, the intent being
criminal, the act becomes eriminal and punishable. (g)

It has been held under the corresponding English section
of the 31 Vie, ¢. 72, s. 2, that tha offence of soliciting and
inciting a man to commit a felony is, where no such felony
is actually committed, a misdemeanor only, and not a felony
under the Act, which only applies to cases where a felony is
committed as the result of the counselling and procuring
therein mentioned. (r)

The motives of a party, though unimportant in civil cases,
may be taken into account in eriminal proceedings. (s) Ino
the latter, however, the maxim, actus non factt reum nisé mens
it rea, does not bold universally, When a particular act is
positively prohibited by law, it becomes thereupon ipso facto
illegal to do it wilfully, and in some cases even ignorantly,
and a party may be indicted for doing it without any corrupt
motive. (£) Where a statute, in order to render a party
criminally liable, requires the act to be done felonmiously,
maliciously, fraudulently, corruptly, or with any other ex-
pressed motive or intention, such motive or imtention is &
necessary ingredient in the crime ; but where the enactment
simply prohibits the doing of an act, motive or intention is
immaterial so far as regards the legal liability of the party

(o) Mulcahy v. Reg., L. R, 3 E. & 1. App. 317, per Willes, J.

(2) Keg. v. McCann, 28 U. C..Q. B. 516, per Morrison, J.; Reg. v.
MecPherson, | Deara & B. C. C. 197, per Cockburn, C. 1. ; Rex v. Higgia,
2 Ea 5, par Le Blane, J. ; Kex v. Scoffeld, Cald. 403. :

{g) Reg. v. Bryans, 12 U. C. C. P, 172, per Hagarty, J.

{r) Heg. v. Gregory, L. R. 1 C. C. R, 77,

(3) Phsllips v. Kyre, L. R. 6 Q. B. 21, per Willes, J.

1€) Rex v, Sainsbury, 4 T. R. 457, per Ashurst, J.
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committing the forbidden act ; (x) and it would seem that a
party cannot exempt himself from criminal liability on the
ground that his object was lawful or even laudable, in com-
mitting an act simply prohibited by law; (») for the law
infers that every person intends the natural consequences of
his own act when that act is wrongful, injurious, and without
legal justification. (w) The inference equally arises although
the party has an honest or laundable object in view, and he
will nevertheless be legally liable, unless the object is such
83, under the circumstances, to render the act lawful. ()

‘Misdemeanors differ from felonies in these particulars—the
erime is of an inferior degree, and the penal consequences are
not g0 severe; secondly, all persons concerned in the com-
mission of a misdemeanor, if guilty at all, are principals, and
the law recognizes no degrees in their guilt.

With regard to the punishment of misdemeanors, it is a
genersl rule that all those offences less than felony which
exist at common law, and have not been regulated by any
particular statute, are within the diseretion of the eourt to
punish, (y) and the punishment usually inflicted is fine and
imprisonment. (2) The punishment of felonies is generally
prescribed by statute.

(14 C. L. 1. N, 8. 104,

{v) Reg. v. Hwkhn, L. R. 3Q B. 360 ; Reg. v. Recorder of Wolverhamp-
tom, ; 18 L. T, Repa. N, 8. 3

(v} Reg. v. Hicklin, supr a.

(=} Toid. 375, per Blackburn, J. ; and see Reg. v. Salter, 3 Allen, 327, per
Carter, C. J.

{y) Russ. Cr. 92.

() Tbid.



64 THE CRIMINAT, LAW OF CANADA,

CHAPTER II.

THE PERSONS CAPABLE OF COMMITTING CRIMES, AND THEIR
SEVERAL, DEGREES OF GUILT.

As a prima faeie criminal lisbility attaches on every person,
it is necessary to consider what defences may, in different
cases, he urged by different persons, ag grounds of exemption
from punishment. The law requires an exercise of under-
standing and of will to render a person criminally responsible,
therefore a want or defect of either may be a good defence. (@)

Infants.—The general rule is, that infants under the age of
discretion ave not punishable by any criminal prosecution
whatever, but the age of discretion varies according to the
pature of the offence. (3) Thus, in some misdemeanors and
offences that are not capital, an infant is privileged, by reason
of his nonage if under twenty-one ; for instance, if the offence
charged by the indictment be a mere nonfeasance, unless it
be such as he is bound to do by reason of his tenure, or the
like as to repair a bridge, (¢) then, in some cases he shall be
privileged, if under twenty-one, because laches shall not be
tmputed to hin. (@) But if he be indicted for any notorious
breach of the peace, as riot, battery, or for perjury, cheating,
or the like, he is equally liable as a person of full age, becanse
upon his trial the court, ex officis, ought to consider whether
he was doli capar, and had discreticn to do the ret with which
he was charged. (¢) The law as to an infant’s liability is
mote clearly defined with reference to capital crimes, though
their criminal responsibility does not so much depend upon

{n) Buss Cr. 6,

(&) Arch, Cr. Pldg, 1t

(o) Rex v, Nutton, 3 A, & B, 597,
ted) Arvch. Cr. Pldg. 17.

{e) Fhidd. 17.
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their age as upon their judgment and intelligence. () But
‘within the age of seveu years, no infant can be guilty of felony,
ot be punished for any eapital offeace, for within that age
there is an irrebuttable presumption of law that he has no
mischievous discretion. {g) On attaining the age of fourteen
years, they are presumed to be dol¢ ca_ﬁ?aces, and capable of dis-
cerning good from evil, and are, with respect to their criminal
actions, subject to the same rule of construction as others of
more wature age. (A)

Between the age of seven and fourteen years, an infant is
deemed proma facie to be doli incapaz, but malitia supplet
wiatem, and this presumption mey be rebutted by strong and
pregnant evidence of mischievous discretion, establishing it
beyond all doubt and contradiction. (i) When a child be-
tween the ages of seven and fourteen years is indioted for
felony, two questions are to be left to the jury—first, whether
he committed the offence ; and secoudly, whether at the time
he had a guilty knowledge that he was doing wrong. {7 )

An infunt under fourteen is. presumed by law 'to be unable
to commit a rape, and therefore cannot be found guilty of it,
and this on the ground of impotency as well as the waut of
diseretion. This presumption, it seems, is not affected by
the 32 & 33 Vic., ¢. 20, s. 65—making the offunce complete
on proof of penetration, without evidence of emission, (k) Nor
Is any evidence admissible to show that, in fact, the defendant
had arrived at the full state of puberty, and could commit
the offence. ({} But he may be principal in the second degree
if he aid and assist in the commission of the offence, and it
appear that he has a mischievous discretion. ()

{f) Ruse. Cr. 7.

(g) Ihid. ; Muarsh v. Loader, 14 C. B, N. 8. 535.

{a} Arch, Cr. Pldg. 14,

(i) fhid.

{7} Bex v. Owen, 4 C, & P, 236.

(}g} Rew v. Groombridge, 7 O, & P. 582, )

{l) Rex v. Phifips, 8C, & P, 736 Rexr v. Jordan, 9C, & P. 118; Rex v.
Birimilow, $hid. 366 ; 2 Mood. . C. 122, -

(m) Rex v, Kldershaw, 3 C. & P. 396 ; see Rex v, Allen, 1Den. C. C, 364 ;
Arch, Cr. Pldg. I7.

E
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Tt seems a statute creating a new felony does not extend to
infants under the age of discretion, (n) and that statutes giv-
ing corporal punishment do not bind infants, but other and
‘general statutes do, if infants are not excepted. (o) And
where a fact is made felony, or treason, it extends as well to
infants, if above fourteen, as to others. (p)-

An infant, being unable to trade, cannot be prosecuted
criminally for defrauding his creditors, as it cannot be con-
tended that the contracts of an infant for goods supplied in the
way of trade or for money lent are valid and result in deots,
$0 a8 to give rise to the relation of debtor and creditor, (r)

Persons non compoles mentis.—Every person, ab the age of
discretion, is, uniess the contrary be proved, presumed by law
to be sane, and to be accountable for his actions. But if there
be any incapacity, or defect of the understanding, as there can
be no consent of the will, so the act cannot be culpable. (s)
Where the deprivation of the understending and memaory is
total, fixed and permanent, it excuses all acts, so, likewise,
a man laboring under adventitious insanity is, during the
frenzy, entitled to the same indulgence, in the same degree,
with one whose disorder is fixed and permanent. (¢) It seems
clear, however, that to excuse a man from punishment on the
ground of insanity, it must be proved distinctly that he was
not capable of distinguishing right from wrong at the time he
did the act, and did not know it to be an offence against the
laws of God and nature. (¥) If there be a partial degree of
reason ; & competent use of it sufficient to restrain those pas-

" sions which produce the crime ; if there be thought and de-
sign ; a faculty to distinguish the nature of action ; to discern
the difference between moral good and evil,—then he will be
responsible for his actions. (v)

{n) Rusa. Cr. LD

{0} Dwarria, 516.

{p} Russ, Cr. 10.

() Rey. v. Wilson, L. R. 5, Q. B. D, 28.

{s} Arch. Cr. Pldg. 1T.

{t) Fbid. 18 ; Beverley's Case Co. 125.

(w) Hex v, Offord, 5 C. & P. 168, ]

(v} Reg. v. McNaughten, 10 ¢l & Fin. 200; 1 (. & K. 130 n.; Rex v.
Higginson, 1 C. & K. 120.
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Where the intellectual faculties are sound, mere moral in-
sanity—where a person knows perfectly well what he is
* doing, and that he is.doing wrong, but has no control over
himself, and acts under an uncontrollable impulse,—does
not render him irresponsible. (w) Whether the prisoner were
sane or insane at the time the act was committed is a ques-
tion of fact triable by the jury, and dependent upon the
previous and contemporaneous acts of the party,

Upon a question of insanity, a witness of medical skill
may be asked whether, assuming certain facts proved by
other witnesses to he true, they, in his opinion, indicate in-
sanity. () It is said that, as to the criminal liability of a.
lunatic, the maxim is, actus non foeit rewm nisi mens sit rea, ()

Imbecility, and loss of mental power, whether arising from
natural deeay, or from paralysis, softening of the brain, or
other natural cause, although unacecompanied by frenzy, or
delusion of any kind, constitutes unsoundness of mind,
amounting to lunacy, within 8 & 9 Vie., ¢. 100, (%)

It is the duty of the Government to assume the care and
custody of persons acquitted of criminal charges on the
ground of insanity, and this power is vested in the Govern-
meut, independently of any statute. (a) The policy of the
law in detaining insane persons in custody is to prevent
them from committing the same offences again. (b)

The vice of drunkenness, which produces & perfect though
temporary frenzy, or insanity, will not excuse the commis-
sion of any crime; and an offender under the influence of
tutoxication can derive no privilege from a madness volun-
tarily contracted, but is answerable to the law equally as if he
had been in the full possession of his faculties at the time. (c)

{w) Rexw v. Burton, 3F. & F, 772,

() Reg. v. Frances, 4 Cox, 57, per Alderaon B. and Oresswell, J. i Reg. v,
Wright, R. & R, 456 ; Reg. v. Searle, 1 M. & Rob. 75's Arch, Cr, Fidg. 19.

Ay} Taggard v. Innes, 12U, C, C, P. 77, per Draper, . J.

(z) Reg. v. Shaw, L. R. 1C. O, R. 143, 37 L. J. (M. C.) 112,

{a) Reg. v. Muartin, 1 James, 322,

(95(); Ibid, 824, per Bliss, J. ; see as to insaue persons 32 & 33 Vie,, o, 29,
8 99 ¢t seq. . :

{c} Arch. Cr. Pldg. 18,
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It has been said that, upon an indictment formurder, the
intoxication of the defendant may be taken i.to cunsidera-
tion 28 @ eircnmstance to. show that the act was uot pre-
meditated. (¢) But if the primary cause of the frenzy be
involuntary, or it has become habitual and confirmad, this
species of insanity will excuse the offender equally as the
other descriptions of this malady. (¢)

A deaf mute, incapable of understanding the proceedings
at his tria), cannot be convicted, but must be detained as
non-sane. {f)

Persons in subjoction to the power of others—In general, a
person committing a crime will not be answerable if he was
nov & free agent and was subject to actual force at the time
the act was done. (g) This exemption also exists in the
public and private relations of society; public as between
subject and prince, obedience to existing laws being a suffi-
cient extenuation of civil guilt before o municipal tribunal;
and private, proceeding from the matrimonial subjection of
the wife to the husband, from which the law presumes a
coercion which, in many cases, excuses the wife from the
vonsequences of criminal misconduct. The private reations
which exist between parent and child, and master and servans,
will not, however, excuse or extenuate the commission of any
erime of whatever denonination ; fur the eommand is void in
law and can protect neither the commander nor the instru-
ment. (2) In general, if a criine be committed by a feme
covert in the presence of her husband, the law presumes that
she acted under his immediate coercion, and exeuses her from
punishment. (z) But if she eommit an offence in the absence
of her husband, even by his order or procurement, ker cover-
ture will be no defence; (§) even though he appear at the

(d} Reg. v. Grindley, | Buse, 8 Rex. v. Thomas 7 0. & P. 817 ; Rex. v.
Meakin, ibid. 297 ; bus see Rex. v, Carroll, ibid. 145,

{#) Arch. Cr. Pldg. 18,

{f) Beg. v, Berry, L. R. 1 Q. B. D, 447,

{g) Russ, Cr, 32,

{#) Arch. Cr. Pldg. 22.

(i} fhid 22, and see Reg. v. Smith, Dears, & B. C. C. 553.

{7) Ttid. 22'; 2 Reach, C. C. 1102; Reg. v. Morvis, R, & R. 270
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very moment after the commission of the offence ; and no
subsequent act of his, though it may render him accessory to

~ the felony of his wife, can be referred to what was done in
his absence. (k) This presumption, however, may be rebutted
by evidence ; and it it appear that the wife was principally
instrumental in the commission of the crime, acting volun-
tarily and not by restraint of her husband, although he was
present and coneurred, she will be guilty and liable to punish-
‘ment: (f)

The protection does not extend to crimes which are mala
i s, and prohibited by the law of nature, nor to such as are
heiugus in their character, or dangerous in their consequences ;

-and, therefore, if a married woman be guilty of treason,
murder, or offences of the like deseription, in company with,
or by coercion of, ber hushand, she is punishable equally as
If she were sole. () So a married woman may be indicted
Juintly with her husband for keeping a bawdy house, (n) or -
gaming house, (o) for these are offences connected with the
government of the house in which the wife has a principal
share. () Accerding to the prevailing opinion, it seems the
wife may be indicted with her husband in all misdemean.
ors. (g) If a matried woman incite her husband to the com-
mission of a felony, she is accessory before the fact. (+) But
she cannot be treated as an accessory for receiving her hus-
band, knowing that he has committed a felony, nor for con-
cealing a felony jointly with her hnsband, (s) nor for receiving
from her husband goods stolen by him. () And she will not

(k) Reg. v. Hughes, 1 Russ, 21,

{f) Reg. v; Cohen, 1t Cox, 99 : Rey. v. Dicks, 1 Russ. 19; Reg., v. Ham-
mond, Loach, 447 ; Arch, Cr. Pldg, 22 )

(m} thid, 23 ; see Reg. v. Cruse, 8 C. & P. 541 ; 2 Mood. C. C, 53 ; Rey.
v. Manning, 2 Q. & K. 003 n.

{n} Beg. v, Williams, 10 Mod. 63, I Salk, 384,

{0) Reg, v. Dizom, 10 Mod. 335. :

{p) Arch. Cr, Pidg. 23,

(g} Ibid. 23 ; Reg. v. Ingram, 1 Salk. 384 ; but see Reguv. Price, 8C. &
P. 19, - .

{r) Reg, v. Manning, 2C. & K, 903 1,
{8} Arch, Cr. Pldg, 23,

{) Reg. v. Brooks, Dears. C. C, 184 ; see Reg. v. Archer, 1 Mood. C,
C. 143, ’ :
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be answerable for her husband’s breach of duty, however
fatal, though she may be privy to hig misconduet, if no duty
be cast upon her, and she is merely passive. (i) o
Ignorance—The laws can only be administered upon the
principle that they are known, because all persons are bound
to know and obey them. (¥) A mistake, or ignorance of law,
is no defence for a party charged with a criminal act ; () but
it may be ground for an application to the merciful consider-
ation of the Government. (%) But ignorance, or mistake of
fact, may, in some cases, be a defence ; (y) as, for instance, if
a man intending to kill a thief in his own house, kill one of
- his own family, he will be guilty of no offence. (2) But this
rule proceeds upon a supposition that the original intention
was lawiful ; for if an unforeseen consequence ensue from an
act which was in itself unlawful, and its original nature
wrong and mischievous, the actor is criminally responsible
for whatever consequences may ensue. {) _
Principals in the first and second degrees—The general de-
finition of a prineipal in the first degree is one whd is the
actor or actual perpetrator of the fact. (5) Principalsin the
second degree are those who are present aiding and abetting
at the commission of the fact. (¢) To prove a person an
aider or abettor, it must be shown either that he was actually
present aiding and in some way assisting in the cominission
of the offence, or constructively present for the same purpose
—that is, in such a convenient situation as readily to come
to the assistance of the others, ard with the intention of
doing so, should oceasion require. (d) But there must be

{u) Reg. v. Squires, 1 Russ, 16 ; Arch, Cr. Pldg. 23.

{v) Keg. v. Moodie, 20 U. C. Q. B. 399, per Robinson, C. J, ; Reg. v,
Mailloux, 3 Pugsiey, 498. 5

(2w} Reg. v. Moodie, supra; Unwin v, Clark, L. R. 1 Q. B. 417 ; Reg. v.
. Mayor of Tewkesbury, L. R. 3 Q. B. 635, per Bluckburn, J.

(x) Reg. v. Madden, 10 L. C. J, 344, per Johnson, J.

{y) Unwin v. Clark, L. R. 1 Q. B. 417, per Biackiurn, J.

(z} Reg, v. Levett, Cro. Car, 538.

{a) Arch, Cr. Pldg. 24,

(») 7bid. 5.

{¢) Thid, 8. )

(d) Ashley v. Dundas, 5 U.C, Q. B. 0. 8, 753, per Sherwood, J. ; Reg. ¥
Qurtley, 27 U. C. Q. B. 617, per Morrison, J.
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some participation, for the fact that a person is actually
present at the commission of a crime does not necessarily
make him an aider or abettor.  If one sees a felony is about to
be committed, and in no manner interferes to preventit, he
does not thereby participate in the felony committed, so as
to render him liable as & principal in the second Jdegree. It
should be proved that he did or said something showing his
consent to the felonious purpose, and contributing to its

execution. {¢) .

" If a fact amounting to murder should be committed in
prosecution of some unlawful purpose, though it were but
a bare trespass, all persons who had gone in order to give
agsistance, if' necessary, for carrying such unlawful purpose
into execution, would be gnilty of murder. But this applies
only to a case where the murder is committed in prosecution
of some unlawful purpose—some eommon design, in which
the cowbining parties were united, and- for the effecting
whereof they had assembled. (/) For when the act of homi-
cide is not done with the concurrence of all those present,
there must be evidence of a precedept common purpose to
prosecute the unlawful enterprise, even to the exteni of
extreme and deadly violence. () Even in case of felony,

' there must either be a previous or present concurrence in the
act by all to render them lizble, (2) otherwise none but the
party actually committing the act will be liable. (3)

In the Curéley case the prisoner C. was indicted for aiding
and abetting one M. in a murder, of which M. was convicted.
It appeared that, about six in the evening, the deceased was
with R. and his wife on the river bank at Ambhertsburg, stand-
ing neer a pile of wood R.'s wife testified that she saw M.
standing behind the pile, who, on deceased going up to him,

(e} Reg. v. Curtley, 27 U. C. Q. B. 619, per Morrison, J.

{J) Ibid, 617, per Morrison, J,

(g} Tid. 617, per Morrizon, J. ; Rex v. Coliison, 4 C. & P, 565 ; Reg. v.
Howell, 9 C. & P. 437,

{k) f6id. 617, per Morrison, J. ; Reg. v. Franz, 2 F. & F. 580.

{t) 1bid, 617, per Morrison, J. ; Reg. v. Skeet, 4 F. & F. 931; Reg. v,
Price, 8 Cox, C. C. 96.
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struck deceased a blow with a stick, of which he ultimately
died. Some time after the atrke, deceased ran, when two
other men sprang out, and fullowed him; but in a few
seconds two of them returned, and assaulfed witness and IZ.,
her husband. She could not identify the prisoner. Two
other witnesses saw deceased runniug from the direction of
the wood pile, and across the road, when he fell over a stick
of timber, They saw a man, at the same time, come running
from the wood pile, and, as deceased got up, he struck him
with a stick, knecking him down, and again struck him on
the Lead, and then the man ran off to the north., One of
them identified this mwan s M., but the other did not know
him. One witness, B, swore that, about six on that evening,
deceased left his office with R. and his wife, and that, about
twenty minutes after, he saw the prisoner,” with M. and
another, go into the vacant lot where the wood pile- was, M.
having a stick in his hand, and heard M. say to the others,
“Let us go for him,” It was also proved by others that,
before the affray, the three were together near the wood pile
in question, and were also in a saloon fogsther about nine
o'clock afterwards, The prisoner was convicted on this evi-
dence, and a rule nist was obtained for a new trial on his
behalf on the ground that there was no evidence to go to the
jury sufficient to justify his convietion, The rule was made
absolute, for there was no direct proot-that the prisoner was
present when the blows were struck, or when the affray
began, and no evidence whatever that he and the others were
together with any common unlawful purpose, and ithe expres-
sion used by M, “ Let us go for him,” in the absence of evi-
dence that M. was alluding to the deceased, or that the
prisoner and M. werd aware that the deceased was at the
wood pile, was unifuportant per se, as indicating the intention
. of the parties, and was obviously susceptible of different ap-
plications. (f) ‘ -
Whenever a joint participation in an act is shown, or there

() Reg. v. Curtley, 27 U. C. Q. B. 613,
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is a 'general resolution against all opposers, each person is
ligble for every act of the others, in furtherance of the com-
mon design. {¥) And if a number of persons are confederated
for an unlawful purpose, and in pursuit of their object commit
felony, any person present in any character, aiding and abet-
ting, or encouraging the prosecution of the unlawful deaign, is
involved in a share of the commeon gailt. ()

But this doctrine will apply only to cases where ihe act
intended to be accomplished is unlawful in itself, For if the
original purpose is lawful and prosecuted by lawful means,
if one of the purty commit a felunicus act, the others will not -
be involved in his guilt, unless they actually aided or abetted
him in the fact. (m) In other words, a felonions act com-
mitted by cne person in prosecution of a conmmon unlawful
purpose is the act of all, but if the purpose is lawful, the per-
son committing the act will alone be liable. By an unlawful
purpose is meant such as is either felonious, or if it be to com-’
mit a misdemeanor, then there must Le evidence to show that
the parties engaged inteuded to carry it out at all hazards. {n)
The aect must also be committed in prosecution of the unlaw-
ful purpose, and be the result of the confederacy. (o) '

" A prisoner was convicted of unlawfully attempting to steal
the goods of one J. G, It appeared that he had goune with
one A, from Toronto 1o Cooksville, and examined J. (3. store,
with & view of robbing it; and that afterwards A. and three
others having arranged the scheme with the prisoner, started
from Tornnto, and made the attempt, but were disturbed, after
one had gone into the store through a pamnel taken out by
them ; the prisoner saw them off from Toronto, but did not
go himself. Tt was held that as those actually engaged were
guilty of an attempt to steal, and as the evidence established,

N

- (&) Reg v. Slawvin, 17 U, ¢, C. P. 205 ; Buss, Cr. 56,
3] Regﬁv Lynch, 26 U. C. Q. B. 208 ; see also Reg. v. McMahon, 26 U. C, |

{my-Hnss. Cr 56,0 - -

{n) Reg, v. Skeet, 4 F. &F 931 see also Reg. v. Luck, 3 F. & P. 483,
Reg. v. Oraw, 8 Cox, 3345,

(o) Reg. v, White, R. & R. 98; Arch. Cr. Pldg. 950.

QB



T4 THE CRIMINAL LAW OF CANADA,

the prisoner had counselled and procured the doing of that
act, and as such attempt was a misdemeanor, being an attempt
to commit a felony, the prisoner, under the 31 Vie, ¢, 72, s.
9, was properly convicted. (p) Thig statute is clear, that if
the prisoner was accessory before the act, he could be indicted
as if he were persopally present. (g)

Su where J, and T. were driving a trap along the turnpike
road for a lawful purpose, and J. got out of the trap, went
into a field and shot a bare, which he gave to T. who bad
remained in the trap. J. having been convieted of {respass
in pursait of game, an information was laid uader the 11 &
12 Vie,, ¢. 43, against T., charging him with being present
aiding and abetting. Oun a case stated by the justices, it was
held that there was abundant evidence on which.the justices
might have come to the conclusion that both were engaged
in a common purpose, and that T. was guilty. ()

But where upon an indictment against E., H., and another
for stealing and receiving, it was proved that H. was walking
by the side of the prosecutrix, and E. was seen just previously
following her; that the prosecutrix felt a tug at ber pocket
and found her purse gone, and, on looking round, saw H.
walking with E. in the opposite direction, and saw H. hand-
_ing something to him, and the jury, in accordance with the
direction of the presiding judge, found H. guilty of stealing
and E. of receiving, it was objected, that the jury should have
been told to find E. guilty of stealing or of no offeace, as upon
the facts proved he was a principal in the second degree, aiding
and abetting, present, and near enough to afford assistanee,
But the court held the charge and conviction were right,
Williams,J., being of opinion that the evidence did not show a
common purpose and intention ; while Wightman, J., thought
that the jury might very well have inferred concert, but they
had not done so, and their finding should not be disturbed. (s)

(p) Beg. v. Esmonde, 26 U. C. Q. B, 152,

(g} T5id. per Hagarty, J.

(v} Stacey v. Whitehurst, 13 W. R. 384

{8) Reg, v. Hilton, 5 U. C L. J. 70 ; Bell, 20 ; 2BL.J (M. C.) 28.
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Accessories before and qfter the Jtuct—An accessory before
the faut i3 he wlio, being absent at the time of the felony
committed, doth yet procure, counsel, command, or abet
another to commit a felony, ¢ t) An accessory after the facs
is one who, knuwing a felony to have been committed by
- another, receives, relieves, comforts, or assists the felon, ()
It is only in felonies that there can be accessories, for in mis-
demeanors all are principals. (v) By the 31 Vie, c. 72.5. 9,
aiders and abettors in misdemeanors are liable to be indicted,
tried, and punished as principal offenders.

There ¢an be no accessories to a felony unless a felony
has been committed. () Ordinarily, there can be no acces-
sories before the fact in manslaughter, for the offence is
sudden and unpremeditated. (z) Where, however, the prison-
er procured and gave a woman poison, in order that she
might take it, and so procure abortion, and she did take
it in his absence and died of its effects, it was held that
he might be convicted as an accessory before the fact to the
erime of manslaughter. (#) There may, however, be acces-
sories after the fact in manslaughter. (2) The offence of an
aceessory is distingnishable from that of a principal in the
second degree : the latter must be actually or construetively
present at the commission of the fact. But it is essential to
coustitute the offence of accessory that the party should be
absent at the time the offence is committed, {a). On an in-
dictment charging a man as a principal felon only, he cannot
be convicted of the offence of being an sccessory after the
fact. (8)

(f) Arch, Cr. Pldg. 11.

() Thid. 14. .

(v) Reg. v. Tisdale, 20 U. C. Q. B, 278, Eer Robinaon, C. J.: Reg. v.
Camphbeil, 18 U, C. Q. B. 417, per Robinson, C. J. ; Reg, v, Benjamin, 4 1. C.
C. P, 189, per Macaulay, C. i
" [w) Reg. v. Gregory, L. R. ¥ C. ¢, B. 77 ;36 L. J. (M. C,) 80.

{x) Rusa, Cr. 59,

(#) Reg. v. Gaylor, | Dears. & B. C. C. 288; see also Reg. v. Smith, 2
Cox, 233, per Purke, B.

{z) Rusa, Cr. 59, 0. ; aee Rex v. GFreenacre, 8 C. & P. 35.

(&) Bex v. Gordon, 1 Leach, 515 : Arch. Cr. Pldg. 11,

(b} Reg. v. Fullon, L. £ C. 217: 32 L. J. (M. C.) 66,
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The principle of law, both in civil and eriminal cases
is that & person is liable for what is done nnder his pre-
sumed anthority. (¢) The owner of a shop is liable for any
unlawful act done therein in his absence by a clerk or assist-
ant in the ordinary course of business, for prime facie it
would be his act; but it would seem that if the act was
. wholly nnauthorized by him, and vut of the usual course of
business, he might escape personal responsibility. (d) But
the agent is also liable for an unlawful sct, although he may
have the express or implied authority of his prineipal for its
commission. (¢) And a party who maintains a public nui-
sance as the agent of another, is a principal -in the mis-
‘demeanor, and cannot justify on the ground of his ageucy. (/)
There seems, however, to be a great distinction between the
authority or procurement which will render a man liable
civilly and that which will render him liable criminally. In
the former, the authority must be strictly pursued ; but, in
the latter, the principal may be criminally liable, though the -
agent deviate widely from his authority. () Thus the owner
of works carried on for his profit by his agents is liable to be
indicted for a public nuisance caused by acts of his work-
men in carrying on the works, though done by them without
his knowledge, and contrary to his general orders. (%) ‘

So, in a prosecution for a penalty in selling liquor without
license, proof that the sale was made by a person in the
* defendant’s shop, in his absence, and without showing any’
general or special employment of such person by the defend-
ant in the sale of liquors, is sufficient prima facie evidence
againgt him. (3) So, the proprietor of a newspaper was held
indictable for g libel published therein, though he took no
actual share in the publication, and lived one hundred miles

{c} Beg. v. King, 20 U, C. Q. P, 248, per Hagarty, C. J. ; seo also Atty.
Gen. v, Siddon, & Tyr. 47,

(@) Ioid,
- [e) ng;iv. Brewster, 8T, C. ., P, 208.

( F} Thid.

(¢) Parkes v. Prescott, L. R. £ Ex, 182, J?r Byles, J.

(%) Reg. v. Stephens, L. B. 1 Q. B.702, 85 L. J. Q. B. 251.

(i) e parte Parks, 3 Allen, 237, -
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distant from the place of publication, and was counfined to his
bouse by illness when the paper eomplained of appeared. (f)
Where the defendant was absent in New York, and his wife,
who was intrusted with the ordinary management of ‘the de-
fendait’s business in his absence, had a wild duck in her
possession, coutrary to the Lower Canada Game Act, 22 Vic,,
¢. 103, the court held that the defendant was responsible, on
the ground that the wife was acting as the agent of the hus-
band, and should be presumed to have his authority for the
illegal act complained of ; and a conviction of the husband

{the defendant) and imposition of a penalty was consequently
sustained. (k) '

* Upon information for unlawfully selling beer, under 4 & 5
Win. IV, ¢. 85, .17, it was proved that the appellant’s wife had
actoally supplied the beer to thres persons who had asked
the appellant for beer, and to whom he had said, whilst poing-
ing to his wife,  You must ask her,” it was hLeld that upen
this evidence the conviction was right. In this case there
was an appeal against the decision of the justices. It was
argued that if the wife acted as agent for her husband, they
~ buth ought to have been summoned and convicted together,

Huwever, the court gave judgment for the respondent. (£)

It is conceived that the principles invelved in the foregoing
cases will apply to prineipals and accessories in felonies, In
other words, that the authority or procurement which will in

. misdemieanors render a wan ladle as a principal for the act
of his agent, will, in fulonies, render him lisble as an acces-
sory before the fact . for it is a prifciple of law that he who

procures a felony to be done is a felon. (m)

The procurement may be personal, or through the inter-
vention of a third person. () It may also be direct by hire,
counsel, command, or conspiracy ; or indirect, by evincing an
express liking, approbation, or assent to another’s felonious

(7)) Ex parte Purks, 3 Alle‘n, 211, per Carter, C. J,
(£} Reg. v, Donaghue, 5 L. C J. 104,

{l} Reg. v. Smith, 5 U. C. L. J. 142.

{m) Ru-s. Cr, 59

{n} Rex v. Cooper, 5 C. & P. 535 ; Aroh. Cr Pldg' 1l
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design of committing a felony. (0) But there must be some
sort of active proceeding on the part of the individual to
render him an accessory ; he must incite, procure or enconrage
the act ; and the mere consent on the part of a prisoner to
hold stakes put up by two persons, who, having quareelled,
had agreed to fight with their fists at a future time, was held
not to be such a participation as is neceéssary to constitute
him an accessory before the fact to the erime of manslaughter,
one of the combatants having died from wounds received in
the fight.. () The procurement must also be continuing ; for
if the procurer of a felouy repent, and, before the felony is
committed, actually countermand his order, and the prineipal,
notwithstanding, commwit the felouy, the driginal contriver
will not be an accessory. {g} So, it the accessory order or
advise one crime, and the principal intestionally commit
another, the accessory will not be answerable, {#) But it is
clear that the accessory is liable for all that ensues upon the
execution of the unlawful act commanded; (s) and a sub-
stantial compliance with his instigation, varying only in cir-
cumstances of time or placs, or iu the manner of execution,
will involve him in the gnilt, and, even when the principal
goes beyond the terms of the solicitation, yet, if in the event
the felony committed was a probable cousequence of what
~ was ordered or advised, the person giving such orders or
advice will be an accessory to that felony. (¢} A wife is not
punishable as accessory for receiving her husband although
she knew him to have committed a felony ; (%) for she is
presumed to act under his coercivn. DBut no other relation

of persons can excuse the -wilful receipt or assistance of
felons. (v)

{¢) Rex v. Cooper, 5 C. & P. 535.

{p) Reg. v. Taylor, L. R. 20, C. R. 147.

{z} Arch. Cr. Pldg. 11.

{r) Ibid. 12,

{8} Thid.

{£) Russ. Cr, 62.
. (u) Reg, v. Manning, 2 C. & K. %03 n. ; Arch. Cr. Pldg. 14.

{v} Arch. Cr. Pldg. 14

{w) fbid. 15.

{z)} Russ. Cr. 61 ; Dwarris, 518 ; and see 31 Vic,, ¢. 72 ; Reg. v. Smith, L.
R. 1 C, C. R. 266 ; per Bouill, C. L.
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To constitute the offence of accessory after the fact, it is
necessary that the accessory have notice, direct or implied,
at the time he assists or comforts the felon, that he had com-
mitled a felony; and it is also necessary that the felony be
complete at the time the assistance is given, ()

As to felonies created by statute, if an Act of Parliament
ordain an offence to be felony, thongh it mention uothing of
accessories before and after the fact, yet, virtually and con-
sequentially, those that counsel or command the offence are
accessories before the fact, and thuse who kuowingly receive
the offenders are accessories after. (z) It is a maxim that
accossorius sequitur nafuram sui principalis, and, therefore, an
accessory caunot be guilty of a higher crime Than his prin-
cipal. (g} :

The 31 Vic, ¢. 72, makes provision for the trial of acces-
sories before and after the fact. This statute alters the old
rule by which an accessory could not be brought to trial until
the guilt of his principal had been legally ascertained by con-
viction. By this act, accessories before the fact are triable in
all respects as principal felens; and every prineipal in the
second degree is punishable in the same manner as the prin-
cipal in the first deyree is punishable.

By s. 8, in the case of a felony wholly committed within
Canada, the offence of any person who is an accessory either
before or after the fact, to such felony, may be deslt with,
inquired of, tried, determined, snd punished by any court
which has jurisdiction to try the principal felony, or any
felonies committed in any district, county, or place in which
the act by reason whereof such person shall have hecome
such accessory has been committed.

{y} Ruaa. Cr. 61,
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i CHAPTER III.

QFFENCES PRINCIPALLY AFFECTING THE GOVERNMENT, TEE
PUBLIC PEACE, OR THE PUBLIC RIGHTS. -

Coinnge offences—These offences are now regulated by the
32 & 33 Vic., . 18,  'Where a prisoner ordered dies of a maker
impressed with the resemblance of the sides of 2 sovereign, and
the maker gave information to the police, who communicated
~with the authorities of the mint, and the latter, I:hrmigh the
police, permirted him to give them to the prisoner, it was held
no lawtul authority under section 24. {a} It is necessary in
the indictment to negative lawful authority or excuse, not-
withstanding that the burden of proof lies upon the accused ; -
bub the word “excuse” includes *authority,” aud therefore
the word “ excuse” alone in an indigtment under this section
is good. () A prisoner knowingly in possession of dies has '
sufficieut guilty knowledge te coustitute feluny, whatever his
intentivn as to their use may be, fur there is nothing in the
act to make the intent any part of the offence. (¢)

The 82 & 33 Vic.. ¢. 29, s. 26, applies to a trial on an indict-
ment uler 8 12 of the Coiuage Act for felobiously having
in possession counterfeit coin after & previous conviction for
uttering counterfeit evin ; and, theretore, the previous convie-
tion cannot be proved unsil the jury find the prisoner guilty
of the subsequent offence : (d) und a prisouer, indicted under
5. 12 of the Coinage Act for the felony of uttering, after a
previous convictiou for a like offence, cannot be convicted of
the misdemeanor of uttering if the jury negative the previous

{a)y Req. v. Harvey, L. R. 1 C. U. R, 284,

(B) Thid.

{c) fbid.

{d) Reg, v. Martin, L. R. 1 C. C. R. 2143 39 L. J. (M. 0.} 81 ; Reg. v
Foodwin, 10 Cox, 534, overruled,
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conviction ; for felony and riisdemeanor are different things,
and on an indictment for one there can be o conviciion for
the other, except by express enactment. (e}  Where coin wag
counterfeited to resemble smooth worn shillings then in cir-
culation, without any impression whatever upon them, it was
held tp be a sufficient counterfeiting, () So agenuine sove-
reign filed at the edges to such an extent s to reduce its
weight by one twenty-fourth part and to remove the illing .
almost entirely, and 2 new milling added in order to restore
the appearance of the coin, was held to be false and counter-
feit. () By the old law, the counterfeit coin must have ap-
peared to have that degree of resemblance to the real coin
that it would likely be received as the coin for which it was
. intended to pass by persons using the eaation customary in
taking money ; and the coin must have been in a complete
and perfect state, ready for cireulation, (h) Now, however,
by the 32 & 33 Vie, c. 18, 8. 32, the offence shall be deemed
complete although the coin was not in a fit state to be uttered
or the counterfeiting thereof was mnot finished or perfected.
By sec. 30 any creditable witness may prove the coin to be
false or counterfeit. (i) The Linp. Act 16 & 17 Vie., e, 48,
i3 not in force here. (f} Bug the Imp. Stat. 16 & 17 Vie,, c.
102, respecting. gold, silver, and copper cvin, applies to this
country. (%) :
In an indictment under sec. 22 of the Coinage Act, it
would seem to be necessary to allege that the coin was not
current by law in this province. (/) :
Foreign enlistment offences.—The Imperial statute 33 & 34
Vie, ¢. 90, is now the governing enactment on this sibjuet,

(e} Reg. v. Thomas, L, R, 2 C. C. R. 141.
Pl( SV Beg. v, Wilson, 1 Leach, 285 ; Beg. v, Welsh, ibid. 364; Aroh, Cr,

dg. 745.

(g) Reg. v, Hermana, L. R, ¢ Q. B. D, 284.

(k) Reg. v. Varley, 2 W, BL 682; Req. v. Harris, | Leach, 135 ; Arch.
Cr. Pldg 7485,

{i) See also sec. 81,

{7} See 32 & 33 Vic., c. 18, & 36.

(%} Warner v. Fysoa, 2 L. C. 1. 105.

{&) Beg. v. Ticrney, 20 U. C. Q. B. 181,

F
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It extends to the whole Dominion of Canada, including the
adjacent territorial waters. (m) This statute is highly penal
in its character. (s) It, however, strengthens the hands of
the Government, and enables it to fulfil more easily than
heretofore that particular class of international obligations
which may arise out of the conduct of Her Majesty’s sub-
jects towards belligerent foreign states with whom Her
Majesty is at peace.

It should be so construed as, on the one hand, to give, if
possible, due and full execution to its main purpose, and, on
the other hand, not to strain its provisions so as to feiter the
~ private commerce of Her Majesty’s subjects beyond the ex-
press limits which the statute, for the general interests of the
‘public weal, has prescribed. (o)

The 59 Geo. I1L., ¢. 6%, was in force here until the passing
of the former statute, the Provincial Aet 28 Vie, c. 2, having
been passed in aid of it; so that any provisions of the local
statate in conflict with the Iraperial Act would nut prevail
againgt the latter. (p) The local enactment will now stand
repealed in so far as it is repugnant 1o the Imp. 33 & 34
Vie.,, ¢. 90, but no farther. (g) . . : _

But lityle judicial light has been thrown on the latter
statute, but several cases have been decided in our courts
under the old Act the results of which are given here.

A warrant of commitment, issued uuder the 59 Geo. 111,
c. 69, is sufficiently certain if it charges the prisoner with
attempting or endeavoring to hire, retain, engage, or prevail
on to enlist as a soldier, in the land or sea service, for, or
uuder, ot in aid of Abraham Lincoln, President of the United

States of America, and in the service of the Federal States
of America. The foregoing is also a sufficient description of
the foreign power in the warrant ; the power being one whose

{m) See gec, 2.

() The Geuntlet, L. R. 3 Ad. & Ec. 388, per Sir B, Phillimore.

{0} The ITnternational, L. R. 3 Ad. & Ee. 332, per Sir R. Phillimore.

{p) Reg. v. Sherman, 11 U. C.C. P. 166 ; Reg. v. Schram, 14 U. C. G, P.
8

38,
{q} Ses Bec. 2 ; soe also Imp. Stat. 28 & 29 Vic., ¢ 83, a. 2.
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existence the court is bound to notice Jjudicially, and the
words relating to the Federal States being rejected as sur-
plusage. Tn such a warrant, it is not necessary to allege that
the accused is a British subject, the law presuming him to
be such until the contrary appears; nor to negative & license
from Her Majesty the Queen to do the act or acts congerning
which the complaint is laid. () A direction to the gaoler to
keep the prisoner in the common gaol, “ unsil he shall thence
be discharged by due course of law, or good and sufficient,
sureties be received for his appearance,” is sufficient—the
latter words being looked upon either as surplusage, or as a
valid direction, inasmuch as the magistrates having com-
mitted the prisoner for want of beil, it would be in the dis-
cretion of the magistrates or court ordering bail to fix the:
amount,

“L”in the text of a warrant, may be read as “ T and 1,”
80 as to read “given under mny and my ” hand and saal, ete,,
it being presumed that both magistrates use one and the same

seal. () A warrant of commitment reciting that Thaddeus
K. Clarke “was this day charyed (pot saylng upon oath)
before us,” and without showing any examination by the
magistrates, upon oath or otherwise, into the nature of the
offence, and commanding the constables or peace officers of
the county of Welland to take the said Thaddeus K, Clarke
into custody, was held sufficient. () A warrant committing
the prisoner “until discharged by due course of law,” suffi-
ciently complies with the statute, which provides for a com-
mittal until delivered by due course of law. A warrang
exeouted by two parties, aud concluding “ given under our
-hand and seal,” is sufficient. (%) A warrant of commitment,
reciting that F. M. was charged, on the oath of J. W, “far
- that he (F. M.) was this day charged with enlistiug men for

(r} Re Smith, W0 U. C L. J. 247 ; but seo re Martin, 3 U. C, P, R, 208,
{8) Re Smich, 10T, . L. J. 247, i ) _
(2t} Be Clurke, 10 11, C, L. J. 331.
{u) Ibid. ; see also re Smith, 10 U. C. L. J, 247.
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the United States army, offering them $350 each as bounty,”
without charging any offence with certainty, was held bad. (»)

The third part of the seventh section of this Act, pro-
hibiting vessels from engnging in foreign service, is in the
alternative, and it is not necessary that the vessel should be
acting in the servics of * any person or persons exerciging, or
assuming to exercise, any powers of governtnent in or over
any foreign state, colony, provinee, or part of any province
or people,” if the vessel is “ employed in the service of any
foreiygn state, or people, or part of any provinee or people.” (w)

It bas been doubted whether the jurisdiction conferred by
. the 28 Vic. c. 2, is a general or a local one. (%)

A commitment under that statute, stating the offunce as
follows: * ¥or that he on, ete, at, ete,, did attenipt to procure
A. B. to serve in a warlike or military operativu, in the ser-
vice of the Government of the United States of Ameviea,
owitting the words “as an officer, soldier, sailor, ete.,” is
“bad. ()

A judgment for too little is as bad as a judgment. for too
much, and a condemnation to pay $100 and costs—the statute
imposing $200 and costs—is bad. (2) So a commitment on
a judgment for the penalty and costs, not stating, in the body
_of the commitment, or a rerital in it, the amount of costs, is
bad. (@) But & warrant of comnmitment, on a convietiou had
before the police magistrate for the town of.Chatham, in
Ontario, under the 28 Vic., . 2, averring that, on a day named,
« ot the town of Chatham, in said county, he, the said Andrew
Smith, did attempt to procure A. ‘B. to enlist to serve as a
soldier in the army of the United States of Ameriea, contrary
to the statute of Canada in such case made and provided,”
and then proceeding, * and whereas the said Andrew Smith
was duly convicted of the said offence before me, the said

{v) Re Martin, 3 U. C. P. R. 298,

{w) feg. v. Carlin, the Salvador, L. R. 3 P, C. App. 218,

{x) Re Bright, 1 U. C, L. J. N, 8. 240, j

(y) Fhid. .

(z) Thid. ; Rex v. Salomons, 1 'T. R. 249 Whitehead v. Reg. 7 Q. B, 582,
{a) Re Bright, 1U. C. L. J. N, 8. 240; Rex. v. Hall, Cowp. 60.



OFFENCES AFFECTING GOVERNMENT, ETC. 85

police magistrate, and condemnned,” sutficiently shows jurisdic-
tion. (§) A direction to take the prisoner ““ to the comtnon
gaol at Chathauy,” the warrant being addressed “ to the con-
stables, etc., in the county of Kent, and to the keeper of the
conmon gaol at Chathawn, in the said county,” is sufficient. ()
And the adjudication as to the offence may be by woy of
recital. (d) The words “to enlist t> serve” do not show a
double offince, and sufficiently describe that created by the’
statute; and such a wamant is not bad as to duration or
nature of imprisonment,

The commitment for the further time beyond six months
should be at hard labor. () The statute was intended to
~‘allow both fine dnd imprisonment, or either, and it is not
compuisory to award both. So there is power to commit for
non-paymeut of costs. (£} The amount of cosis was held
to be sufficiently fixed in a warrant of commitment, which,
in addition to $4.50 for costs, proceeded to give all costs and
charges of commitment, and conveying the prisoner to gaol,
amounting to the further sum of $1. () The statute inflicts
a penalty, *with costs,” and in such case the costs of con-
veying the defendant to prison may be lawfully added. )]

The intent is the material ingredient in the offence under
the Act being considered; and the mere fact that arms are
on board for the use of a foreign state against a nation at
peace with her Majesty, without showing such intent, is no
contravention of the Act. (3)

The object of the statute is to prevent warlike enterprises,
not comnercial adventures, () And a steam tug which, in
purzuauce of an agreement made between its master and the
officer in command of a vessel captured as prize, lying in

{8) Re Smith, 1 U. C. L. J. N. 8. 241.
(c) 1bid.

() 1bid.

{¢) 1id.

(f) I#id.

(1) Ibid.

{A) Ihid.

(il The Atalaya, 7 Q. L. R. 1.

() Ibid.
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British waters, and under the direction of such officer, towed
the prize out of-British waters for the ordinary towage re-
muneration, which was afterwards paid by the Consul-General
of the belligerent state in -London, was held not liable to con-
demnation, though the master, who was one of the owuners of
the steam tug, bad reasonable cause to believe that the prize
was & prize of war, s it could not be said to have been em-
ployed in the military or naval service of the belligerent
state, (¥) Tt would seem, however, that & ship employed in
the service of a foreign belligerent state to lay down a sub-
marine cable, the main object of which is, and is known to
be, the subserving the military operations of the belligerent
state, is employed in the military or naval service of that
state, within the meaning of the Act. () When a cause is
institated against a ship in the Admiralty Court, for an offence
under this Act, the court may, with the consent of the Crown,
order the ship to be released oun bail. (1)

Seducing soldiers or satlors to desert—The Con. Stat. U, C,
¢. 100, has been repealed, and the 32& 33 Vic, ¢. 25,is now
the governing enactinent ou this subject. The Imp. Mutiny
Act did not override the Con, Stat. U. C., ¢. 100; but the latter
was passed in aid of the former, and was in force, notwith-
_standing the Imp. Mutiny Act. The two statntes were con-
strued as if they had besn both Canadian, or both English
Acts. () The punishmeut by fine and imprisonment imposed
by the Provincial Act, however, stood abolished as long as
the Mutiny Act was in force, and the imprisonment could
in no case exceed six calendar montlfs. :

The power of trial by the Cowrt of Oyer and Terminer,
under the Con. Stat. U. C.,ec. 100, was not taken away by
the Mutiny Act. It was, therefore, held no objection that a
defendaut had been tried by a Court of Oyer and Terminer,
and sentenced to six months’ imprisonment, and a fine of

(k) The Gauntlet, L. R. 3 Ad. & Ec. 381,

{{) The Fnternationel, L. R. 3 Ad. & Ee. 321,

{m) The Gauntlet, L. R. 3 Ad. & Ec. 319, .

{n) }i‘ag v, Sherman, 17 U. C. C. P. 168, per J. Wilson, J. 1 169, per 4.
Wilson, J. -
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* 108, imposed ; for this was merely a nominal compliance with
the statute, and the court had power to pass the proper
Jjudgment, if an improper one had been given. ()

Although the 32 & 33 Vic,, c. 25, in terms gives no power
of trial to a Caqurt of Oyer and Terminer, yet section 5 of
that statute, by meking every offence against it 2 misde-
meanor and punishable as such, would seem to continue the
Jurisdiction over such cases in that tribunal,  The offender
may alse be convicted in a summary manner before any two
Justices of the peace, on the evidence of one or niore cred-
ible witness or witnesses, etc. Nothing in the Act shall be

- ¢onstrued to prevent any persun being prosecuted, convieted,
and punished, under any Act of the Imperial Parliament in
foroe in Canada. (p)

The defendant was indicted under the Con, Stat. U. C,,
¢. 100, 8. 2, and convicted of receiving and concealing a
deserter from the Royal Navy. The Naval Discipline (Iinp.)
Act, 29 & 30 Vie, ¢ 109, s. 25, authorizes a Summary con-
viction before magistrates for this offence ; but the 101st see-
tion expressly preserves the power of any court, of ordinary
civil or criminal jurisdiction, with respect to any offence
mentioned in the Act punishable by commen or statute law

. therefore, a defendant can be indicted and properly convicted
under the Provincial Act. () Where an indictment churged
that the defendant did receive, conceal, or assist “ gne W, a
deserter from the navy,” the court inclined to think that this
was not sufficiently certain or precise; for although acts
which would prove concealmeut must involve receiving, and
still more certuinly assisting, yet there might be acts of
assistance quite apart from either concealment or Teceiv-
ing, (r} The Mutiny Act of 1847, 30 Vie, ¢ 13, has no
applicability to the above case. The brovisions of that Act

{o) Keg. v. Sherman, supra, 166.172 ; Daw v, Metro, Board Co. 12 C. B,
N. 8. 161; 8 Jur, N. 8. 1040,

{p) See alao 34 Vic., ¢, 32; 33 Vie., c. 19 ; and 36 Vie., c. 58.

(g) Reg. v. Patterson, 27 U, C. Q. B, 142,

{r) 1bid.
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relate to soldiers, and to others only in regard to their con-
duct towards those who are soldiers within the meaning of
the Act. (s)

A warrant of commitment, in which it was charged that
the prisoner, on the 20th June, 1864, “and on divers other
days aud times,” at the city of Kingston, did unlawfully
attempt to persuade one James Hewitt, a soldier in Her
Majesty’s service, to desert, was held bad ; for it was impos-
sible to say, wpon teading the warrant, how many offences he
had committed, or how the punishment was awarded for each
specitic offence ; and if the prisoner were brought up again,
he would be unable to say whether he had been tried or not,
for he could not tell for which attempt he had already been
Amprisoned. Io this case the court held also that there was
no conviction to sustain the warrant of commitment, nor, in
fact, any couviction to sustain an imprisonment at all ; for if
the very words were used in the commitment which wers
- eited in the alleged couviction, the commitment could not be
sustained. (£) '

When a soldier commits felony, by firing, without orders,
on a crowd of peopls, in the sireets of a city, such conduct
-being iusubordinate, unsoldier-like, aud to the prejudice of
good order and miliiary discipline, he must first be held to
answer before the constituted tribunals in the colony proceed-
ing under the common law, before a military court, under the
Mutiny Act and the Articles of War, can legally take cogni-
zance of the eharge. (u) '

A volunteer is liable, by 29 & 30 Vic,, ¢. 12, fo be tried by
a court martial for misconduct while present at a parade of
his corps, though not actually serving in the ranks at the
time. (v} o :

Section 125 of the Imperial Statute 36 Vie, c. 129, does
not modify or limit sec. 124 so as to restrict the application

(#) Reg. v. Patterson, U. C. Q. B, 144, per Drgper, C. J.
(&) Re MeGinnes, U, C. L, J. N. 8. 15,

(w) Bx pa.te McCulloch, 4 L. U, R, 467,

(v} Br parte Rickaby, 17 L. C. R. 270,
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of that Act in relation to ships in the. merchant service of
foreign countries to the offence of desertion ouly, but the
whole provisions of the Act apply to such foreign vessels,
so far as is consistent with existing treaties between Great
Britain and foreign countries, (1)

Piracy.—This offence at common law consists in commit-
- ting those acts of robbery and depredation upon the high
seas which, if committed upon land, wonld have amounted
to felony there. () Tt was not a felony triable by jury at
comnin law, but was made so by the 28 Hy. VIIL, c. 15,
and 11 & 12 Wm. III, ¢ 7. () These two statutes may,
perhaps, be treated as in force here, being part of the law of
- England at the time of its introduction. In Canada, piracy
is, in fact, felony committed within the jwisdiction of any
Court of Adwmiralty; for any felony punishable under the
laws of Canada, if committed within the Jjurisdiction of the
Admiralty Courts, may be dealt with, inquired of, tried, and
determined in the same manner as any other felony com-
mitted within that jurisdiction. (%)

The Imp. Stat. 12 & 13 Vie, . 96, extends to the
Dominion, and makes further and better provision for the
trial of piracy than is made in and by the two former statutes,
and may, perhaps, to some extent, supersede them. Com-
~missions were required for the trial of offehces under the
earlier statutes, but it is conceived that the latter ennctment
18 in itself a sufficient authority for the trial. of these offences,
and that commissions are now unnecessury. By that statute
jurisdietion is given to the colonial courts to try offences
cognizable in the Admiralty Court of England, so that in
this country the material inquiry in cases of piracy is as to
the jurisdiction of the Admiralty Courts.

The admirelty jurisdiction of England extends over British
vessels, not ouly when they are sailing ou the high seas, but

tw) Er parte Johansen, 18 L. C. J, 164,
{x} Ruea, Cr. 144.

{y) Jbid, -

(z) 32 & 83 Vie,, ¢. 29, 6, 136 : see also 12 & 13 Vie,, e. 96, 8. 1.
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also when they are in the rivers of a foreign territery, at a
place below bridges where the tide ebbs and flows, and where
great ships go, althoush the municipal authorities of the
foreign country may be entitled to concurrent jurisdiction.
And all seamen, whatever their nationality, serving on board
British vessels, are amenable to the provisions of British
law. (a)

An American citizen, serving on board a British ship,
cauging the death of another American citizen, serving on
hoard the same ship, under circumstauces amounting to man-
slanghter, the ship at the time being in the River Garonne,
within French territory, at a place below bridges, where the
tide ebbed and flowed, and great ships went. It was held
that the ship was within the Admiralty jurisdiction, and that
the prisoner was rightly tried and eonvicted at the Central
Criminal Court. (8

On a trial for maliciously wounding on the high seas, it
- was stated by three witnesses that the vessel on board which
the offence was alleged to have been committed was & British
ship, of Shivlds, and that she was sailing under the British
flag, but no proof was given of the register of the vessel, or
" of the ownership. It was nevertheless decided that the
court had jurisdiction over the offsnce—first, because the
evidence was sufficient to prove that the vessel was a British .
vessel ; secondly, because, even if it had appeared that the
vessel was not regisiered, the court would still have juris-
diction, as there is nothing in the Merchant Shipping Act to
take away that jurisdiction, and alse by reason of s 106 of
the latter Act, 1854, which provides that, as regards the
punishment of offences committed on board such a ship, she
shall he dealt with in the same manner as if she were a
recognized British ship. (¢}

The prisoner was indicted for stealing three chests of tea

(a]Reg v, Anderson, L. R. 1C. Q. R, 161; 38 L. J. (M. C.} 12 ; and see

4

. Lwpez, 1 Dears. & B. 1C, C. 525; Renguky, 1 Bell, C. C.

(b)R v. Anderson, supra ; and see Reg, v. AHen. ood C, C. 494,
(c)RegvbeberngLl(aCR.m 39 L. J. (M, C.) 133.
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from a vessel, which sailed from London, on the high seas,
when the vessel was lying off Wampa, in China. The vessel
lay twenty or thirty miles from the sea. No evidence was
given of the flowing of the tide, or otherwise, where the vessel
lay. On a case reserved, the court held that the offence
was within the Admiralty jurisdiction, (d) Where the sea
flows in between two points of land in England, a straight
imaginary line being drawn from one point to the other, the
courts of common law have jurisdiction of all offences com-
mitted within that line, though it is said the Admiralty has
concurrent jurisdiction within the same. (e)

The great inland lakes of Canada are within the Admiralty
jurisdiction, and by the Imp. Act 12 & 13 Vi, c. 96, thers is
authority in our courts and magistrates to take cognizance of
an offence committed in the lakes, although in American
waters, in the same manueras if committed on the high seas,
The power may be exercised by all magistrates in the colony, -
as if the offence had been committed in the waters within
the limits of the colony, and within the limits of the local
Jurisdiction of the courts of eriminal justice in the colony; (f)
for there is nothing in the statute to give any particular
functionary jurisdietion, or to make the offence of a local
nabure, and, therefore, any magistrate in the province may
ach. () If a robbery be committed on lakes, hiarbors, ports,
ete,, in foreign countries, the Courtiof Admiralty indisputably
has jurisdiction, (h)

A British court has no jurisdiction to punish & foreigner
for an offence committed on the high seas in a foreign ship,
against a British subject. () The 32 & 33 Vic,, c. 20, . 9,
makes provision for the trial in Canada of offences amount-
ing to murder or manslaughter committed upon the ses. ()

- {dy Rew v. Allen,’JC & P. 664; Reg. v. Sharp, 5 U. C, P. R. 138, per
J! Wilson,
{e} Ibld 139 ﬁrd W"lson, J Rexv Bryce, R. &R, 243,
{f) Reg. v. 8 , 5 U, C 1353.
} Ibid. 140, per Wdatm.J
(%) Thid. 139, per Wilson, J.
(l} Reg. v. Kinsman, lJames, B2.
(7} See also . 29, 8. 9.
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Customs and Execise offences—These offences are now re-
gulated by the 40 Vic. c. 10. () Although section 81 of
that Act provides that persons removing goods from a bonded
warehouse shall incur the penalties imposed on persons for
smuggling, and by s. 76 of the same Act, smuggling is made
a misdemeanor, punishable by a penalty not exceeding $200,
or by imprisonment for a term not exceeding one year, or by
both, yet at indictment will not lie under s, 81, {ur the mis-
demeanor created by s. 76, for the 81st section does notb
declare that the parties offending, etc., shall be deemed guilty
of the misdemeanor created by the 76th, and the clause cannot
be extended to the creation of a new crime by implication. (¢)
It is unnecessary to allege, in the indictment for offeuces
against this Act, that the warehouse i3 a customs warehouse,
or one duly appointed and established according to the pro-
visions of the law ; for the meaning of the word  warehouse”
is clearly defined by the Customs Act, and it would be
matter of proof as to whether the building alluded to comes
within that definition or not. Nor is it necessary to allege
that the goods had been marked and stamped in accordance
with the requirements of the Act, for the security of the
revenue of Canada, nor that the goods had previously been
duly entered for warehousing, in accordance with the pro-
visions of law, nor to allege by whom the goods were kept
in the warehouse, for not one of these statements is required
by the statute; and, moreover, in official mattars, all thiugs
are presumed to have been properly done. An allegation
that the goods were fraudulently removed 1mplies sufficiently
that they were not legally cleared from, etc. (m)

Ou a statute somewhat similar to the 40 Vie, c. 10, 5. 91,
subsec. 2 (using, howsever, the words * information on oath
ghall be given"), it was held that, to justify the breaking open
of a building, there should have been, first, a written informa-

{&} See as to oustoms 31 Vie,, ¢s. 5, 8,7, 434& 44 ; aleo 33 Vic,, ¢. 9; and
34 Vie., es. 10 and 11,

7] Reg v. Bathgate, 13 L. C. J. 299.

{m) find.
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tion on oath ; and, second, the actual presence of the Justice
at the breaking, so that the parties may understand the
demand for admittance corues from the justice, by virtue of
his legal authority, and magisterial character. (n)

Not opening a door, after a proper demand, is a sufficient
detial within the Act, Tf the breaking open is vnlawful, and
the officer is concerned therein, he cannot justify the seizure
of smuggled goods found within the building; but if a party,
not concerned in the unlawinl breaking, seiz2d the goods, the
case might be different. It seems that an order to enter yiven
to a police officer, present tvith the revenue officer, would be
sufficient, and that he would be presumed to be acting in
aid. (o) If the door be closed, and admission denied, then the
Act clearly intends that the justice should be the person to
demand admittance, aud to declare the purpose for which the
entry is demanded. Possibly he might do this by the month
of the officer, bat it should be done in such a way as to be
well understood as coming from the justice, by virtue of his
legal authority and magisterial ‘character. (p)

An indictment for smuggling, under the (N. B) Rev. Stat.,
¢.29, 5. 1, charged, in the several counts (1) that the defend-
ant unlawfully landed alcoliol, subjeet to duty, and thereby
smuggled the same; (2) that defendant unlawfully landed
alcohol, subject to duty, without reporting to the treasurer,
and thereby smugyled, ete. ; (3) that the defendant landed
the alcohol without a permit, and thereby smuggled ; and 4)
that the defendant landed alcohul without paying the duties.
The indictinent was held insufficient, as (1) the mere unlawful
landing of goods, without alleging any intent to defraud the -
revenue, did not constitute the offence of smuggling; (2) merely
landing goods, without veporting them to the treasurer, or
without obtaining a permit, though it may sulject the party
toa penalty, does not amount to smuggling ; (3) and the mere
landing of goods, without a previous payment of duty, is not

{n}) Reg. v. Walsh, 2 Allen, 387.
{0) Fhid,
{p) Ibid. 391, per Carter, C. J.
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a breach of the revenue laws, as the duty may be secured as
pointed out in the Act. The indictment must negative the
fact that the duties were secured. (¢} :

The colonial legislature has power to impose additional
grounds of forfeiture, for breach of the revenue laws, on goods
subject to forfeiture, nnder an Act of the Imperial Parlia-
ment. (*)

In the Aéty. General v. Warner, (5) the question was raised,
but not decided, whether an information would lie under the
66th clause of the Imp. Act 8 & 9 Vie, c. 93, where the
party informed against was a person shown not to have trans-
ported or harbored the goods of another, but his own goods.
smuggled by himself, on his own account.

By this stat. 8 & 9 Vic., ¢ 93, gunpowder is prohibited
from being imported into the British possessions in America,
except from the United Kingdom, or some British possession.
Gunpowder coming from a foreign country was held not
liable to be proceeded against as a non-enumnersted dutiable
article under the Provincial Revenue Act, 11 Vic, . 1, for’
being imported into the Province, at a place not a port of
entry, contrary to the Act 11 Vie, c. 2,8 21; but that it
was liable to seizure and forfeiture, under the 17th section
of that Act, for being landed without entry at the Treasury. (f)
Spirits in casks less than 100 gallons were also held liable to
forfeiture, under the (N.B.) 11 Vic,, c. 67, though the vessel
in which they were imported is over 30 tons register. (x)

Tn an information for the condemnation of goods as illegally
imported, it is allowable, under a plea that they were not
imported moda ef forma, to show that the goods were landed
through stress of weather. (v)

In an information, at the suit of the Crown, for goods
seized at the Custom House, there must have been a substan-

(g Reg. v. Cmmdy, 4 Allen, 623.

() At Uy Grenl. und Myers, 2 Allen, 483,
{0 7. C. Q. B, 309,

{t} Thid,

() Atty, Genl. v. Walsh, 2 Allen, 457.

{v) Aity. Cenl. v. Spafford, Draper, 320.
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tive allegation that the goods were imported and brought in
in violation of the Custom House regulations. (w) It has
been held that the omission of the wobds “against the form
of the statute ” is fatal. (z) The omission of these words is
probably cured by the 32 & 33 Vic, c. 29,5 23.

In.an information for a penalty under the Customs Act, 3
&4 Wm, IV, ¢ 59, for knowiugly harboring smuggled goods,
it was held that the selenter was a proper question for the
Jury; and that in such information, the particular illegal
act, as that the goods were imported without payment of
duties, etc., should be specified ; -aud that the information
shonld expressly show that the offence charge.] to have been
committed was contrary to the form of the statute, and that
saying merely that the statute gives a right to the penalty
was 1ot enough, (y)

If a quantity of smuggled goods be purchased at one time,
but seizures of them are made at different times, only one
penalty for harboring them can be recovered. (z)

An entry at the Custom House declared that the packages
contained articles not subject to duty, but some of them
contained contraband goods. This was held bug one entry,
and that being false as to some of the packages, the gools
were not duly entered, and the whole were forfeited under
the (N.B.) 1 Rev. Stat., ¢, 27, s. 10. (@) '

A revenue inspector, suing in the Queen’s name for penalties
under the 14 & 15 Vie, ¢. 100, was held not liable for costs,
because he came within the ordinary common law rule, ex-
empting the Crown from costs. (& .

The 34 Vic,,.c. 11, was passed for the purpose of preventing
corrupt practices in relation to the collectivn of the revenue,

Exoise.—~The excise is at present regulated by 31 Vie,, ¢. 8,
as amended by 40 Vie, ¢. 12, and by the various statutes in

{1} Solr. Genl. v. Darling, 2 L. C. R. 20,
()} Ibid,

{y} Peg v. Adumond, 2 U, C. Q. B. 166.
(z) Ibid.

{a) Reg. v. Southward, 8 Allen, 387.

(8) Bx parte Hogue, 3 L. . R. 287.
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force in the several provinces in relation to the sale of
liquors. '

An indictment under sec. 143 of the first mentioned statute
for breaking a lock, ete,, after other statewents, alleged : In
which said warehouse certain goods for and in respect of which
a certain duty of excise was then and there by law imposed,
were then and there kept and secured, without the knowledge
and consent of the collector of inland revenue. It was held
that the redundant expression, “were then and there kept
and secured,” made the words which fort the gist of the
offence, * without the knowledge and consent of the collector
of inland reveune,” apply apparently not tu the opening of
the lock, but to the keeping and securing of certain goods in
the wareliouse, and was therefore bad. (¢) The indictment
need not show the description of goods, nor that they are
subject to excise, nor by whom the goods were kept and
secured, nor that the goods were retained in any warchouse,
nuder the supervision of any officer of inland revenue, nor
that defendant opened a lock attached to a warehouse in
which goods were so retained, nor that the excise duty was
then and there unpaid, for all these allegations are mere
surplusage. (d)

A deputy revenue inspector may validly sign a plaint or
information for seiling liquor without a license. (¢ The
prosecutor is not bound to prove that the defendant has no
license, as he is not ealled on to prove a negative. (f)

It seems the Crown is not obliged, under Acts relating to
the excise, to proceed in the manner preseribed therein as a
private individual would be, nnless expressly included, but
may iustitute proceedings in the superior courts by informa-
tion. {g)

{¢) Req. v. Buthgate, 13 L. C. J. 303,

{d} fbid. ; see also as to excise 31 Vio., ¢8, 49 & 50; 33 Vie,, ¢ 8; and
3 Vie,, o 15,

{e) Reynolds and Durnford, 7 L. C. J. 228.

{ ) Br parte Parks, 3 Allen, 237 ; see post Evid ; re Barret, 28U, C.
Q. B. 561, per 4. Wilson, J.

{g) Reg. v. Taylor, 36 U. C. Q. B. 183, per 4. Wilson, J.
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In prosecutions for selling liquor without license, the hetter
opinion seems to be that the information should be under
oath, even where the statute does not expressly require it. (&)

If a form of conviction is given in the statute under which
the prosecution is had, it is sufficient if that form be fullowed,
even though, from a technical point of view, it is defective. (%)
But, in the absence of such statutory guide, great core ig
required in the preparation of a conviction, It should show
whether the offence is for selling without license, or during
probibited hours, or in illegal quantities ; () if for selling
“ by retail” it shonld so siate it 3 (k) i for selling during pro-
hibited hours, or not keeping up u proper signboard, should
aver that the defeudant was properly licensed. (/) It seemsg
the time, (m) place, {n) and to whom sold, (¢) should also be
stated ; and if there are any exceptions in the Aet, they should
~ be negatived. (p) If for a second or third offence, the pre-

vious convictions should be reeited and proved, (g)  Butit is
not necessary to give the statute under which the conviction
takes place, () nor the kind or quantity of liguor sold. (s)

The terms “spirituons liquor” and “intoxicating liquors” are
convertible ; (2) and “ at” the hotel, is equivalent to * therein

() Reg. v, MeConnell, 6 U, C. Q B. 0. 8. 629 ; but see ex Parte Cousine ;
7L C. J 112

c (;}) }iiecd v. MeWhinnie, 27 U. . Q. B. 289; Reg. v. Strackan, 20U, O,
. P, 182, :

() Beg. v. Hoggard, 30 U. .C, Q. B. 152; ex parte Woodhowse, 3
L.C R.93. :
(%) B parte Hebert, 18 L. C. J. 138,
{1} Beg. v. Prench, 34 U, . Q. B. 403 5 e parte Birmingham, 2 P, & B,
564 ; McGilvery v. Gault, 1 P. & B. 841,
(m) Reg. v. French, 2 Kerr, 121 ; but goe Beg. v. Justices of Queen’s, 2
Pugsiey, 485,
(n) B parte Hebert, 18 L, C. J, 158,
(o) Beg. v, Cavanagh, 27 U, C. C. P, 537 ; butses Rag. v. Strachans, 20
-U.C C P 182
(p) Be Mills, 9 U. C. L. J. 246 ; Reg. v. White, 21 U, C.C. P. 354; Rey.
V. Jukes, 8T, R, 542 ; Reg v. White, 21 I, . C. P. 354.
{q} Beg. v, Freach, 3¢ U. C. Q. B. 403 ; Beg. v, Justices of Qucen's, 2
Pugsley, 485.
. {E? Reg. v. Strachan, supra ; Wray v, Toke, 12 Q. B, 492; Rex, v. Wood-
cock, 7 East, 146. .
(8} Reg. v. King, 20 ). C. C. P, 246,
(2) Reid v. Mc Whinnie, 27 U, C. Q. B. 289,

G



98 THE CRIMINAL LAW OF CANADA,

or on the premises thereof.” (u) A conviction which described
the defendant as one “ G. P. an innkeeper” was held bad, the
word “innkeeper” amounting only to a description of the
person, aud.uot to an averment of his filling such a character ;
‘and the words “in and at his tavern” are held not to supply
the deficiency, as those words are consistent with ownership
without occupancy. (v) A conviction for that one H., on,
ete, *did keep his bar-rcom open, and ailow parties to
frequent and remain in the same, contrary to law,” was held
clearly bad as showing no offence, (w)

Where the statute limits the time within which proceed-
ings under it are to be taken, it is sufficient if it appear from
the statements in the conviction to have been begun in time
withont any averment of the fact. (¥) The infoymation is
the commencement of proceedings for this purpose. (¥} Under
R. S. Ont., c. 181, it wonld seem to be unnecessary to show
such fact, as the clause of limitation is entirely distinct from
those creating the offences and imposing the penaltiea. (2}

A conviction which imposes 2 fine in excess of that allowed
by the statute under which it is made, is bad. (a)

An infurmation charging several offences in the digjunctive
is bad, and the defect will not be cured by the confession of
the defendant. (3) The charge in a conviction must be
certain, and so stated as to be pleadable in the event of a
second prosecution for the game offence. (¢)

The conviction must be of the offence charged in the infor-
mation, and not of a different offence, or of several offences
in the conjunctive, charged in the disjunctive. (d) Therefore,

{3) Reg. v. Cavanagh, 27U, C. C. P. 537.

{v) Reg. v. Parlee, 23 U. C. C, . 369,

{w) Reg. v. Hor}:gurd. 30 U.C Q. B. 152

@) Reid v. McWhinnie, 27 U. ©, Q, B. 289,

{y) Reg. v. Lenmoz, 3 U. C. Q. B. 28.

{z) Reg. v. Strachan, 20 U. C. C. P. 182; Wray v. Toke, 12 Q. B. 402;
Rex v. Woodcock, T East, 148, :

{a) Beg v. Lennox, 28 U. C. Q. B. 141 ; Reg. v. French, 34 U. C. Q. B.

403,
{b) Bx parte Hogue, 3 L. C. R. 4.
(¢} Reg v Hoggnrd, 30 U. C. Q. B, 152,
(d) Ex parte Hogue, 3 L. C. R, 84.
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a conviction adjudging the defendant guilty of the several
offences therein enuinerated, and condemning him “for his
said offences ” to but oune penalty, is bad ; (¢) and 2 convie-
tion against two joiutly is bad, nor can one penalty be
awarded against two jointly, and such a conviction cannot.
be amended. (f) A conviction will lie against a partner'alone
fo selling liquor without license, for all torts are several a3
well as joint, (g) :

When 2 conviction concludes contre Jormam  stotuti, it
should first show something done which is contrary to the -
statute, and the conclusion should follow properly from the
premises, otherwise a crimingl charge would contain no
certainty at all, (2) '

A conviction under 40 Geo. IIT., ¢, 4, for selling liquor
withnat license, was quashed, because, among other reasons,
it directed the defendant to pay the costs of the prosecution,
without specifying the amount. (1) But it was no objection,
under the 29 & 30 Vie, ¢. 51, s, 254, that the costs of con-
veying the defendaut to guol, in the event of Imprisonment
in default of distress, were specified. (7}

It is no ground for quashing & conviction that the informa-
tion stated the offence to be “ selling liquor without license’”
without the word “spirituous” or other word d scriptive
of the quality of the liquir; (%) but it has been doubted
whether such a clause would be sufficient in the conviction, ()

Itis no objection to state the offnce as selling to divers per-
sons unknown to the informant, provided sales to particular
persons be proved ; (m) at any rate, if no objection ba taken
by the prisoner to the variance ; (n) and the statute as to
variances (0) would likely aid such defect, _

(¢) B parte Hogue, 3 1. C. R. 04,

{/) Beg. v. Sutton, 42U, C, Q. B

{g) Mullina and Bellamere, 7 L. C. J. 228, '
(A Wilson v. Gragbiel, 5 U. C. ¢ 8. 229, per Robinson, C, J,
{t) Bex v. Ferguson, 3 U. (., Q B. O 8 2210)3

{7) Reid v. Mc Whinnie, 27 U, ©. Q. B, 289,

{i] Reg. v, Harshman, 1 Py ley, 317.

(1) Campbell v, Flewelling, 2 uguley, 403,

{m) Reg. v. Harehman, SUPra.

(n) IBid.

{0) 32 & 38 Vie,, . 81, 5. 5.
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The exact day of selling need not be stated in the convie-
tion. (p)

Costs of commilment or conveying to gaol can only be
imposed when expressly authorized by statute ; and a convic-
tion granting such costs without authority is bad. () So &
conviction imposing, in defanls of fine, imprisonment without
legislative anthority, would be quashed. (r)

A conviction for selling, &e.,contrary to the Acts of Assembly,
and stating the titles of the Acts, is sufficiently certain, one
statute rendering the selling illegal and the other imposing
the penaliy. (s) . '

An order of justices to condemn liquor with packages, &o.
js indivisible, and if bad in part, is- bad altugether. (¢) The
Ontario Act 44 Vic, ¢. 27, s. 9, if constitutional, authorizes
the destruction of the vessels containing the liquor as well as
the liguor itsulf. _

Magyistrates cannot, where & formal existing license is pro-
duced, go behind it fur the purpose of inquiring whether cer-
tain preliminary reguisites have been complied with before
its issue. () And the quashing of a by-law under which a
certificate has been granted, does not, it seems, nullify a
license issued under it. ()

_ Where the licensee to sell “in and upon the premises known
as,” &¢., canied on the business of & tavern keeper in a house
at the front of a deep lot, for which house such license was
granted, was held properly convicted of selling liquor without
license on the lot in rear, which had for many years been
used as a fair ground. (w) )

It is within the competence of the local legislatures to
impose penalties for selling liquor without license, though

(p) Reg. v. Justices of Queen’s, 2 Pugsley, 485,

(g) Reg. v. Harshman, supro. .
(r) Bx parte Slack, 7 L..C, 3. 8. '

{x) Reg. v. Harshman, 1 Pugsley, 317.

{t} B parte Breeze, 3 Allen, 390.

(u) Reg. v. Stafford, 22 U. C. C. P, 177,

{v) fhid. .

(20) Reg. v. Palmer, 46 U. C. Q. B. 282,
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they may be restricted as to the modes of enforcing thein. ()
But where the means provided for the recovery of such penal-
ties are wlira vires, the statute is void ouly to the extent of
- such excess. (3} In the Province of Ontario the sale of liguor -
- is et present regulated by R, S. O, ¢. 181, as amended by 44
Vi(:;,' ¢. 27. The former statute consolidates and amends the
* Pprevious enactments on the subject, and makes ample pro-
; vision for amending and upholding convictions defective in
. point of form. Tt also contains clauses regulating the avidence
. necessary to be adduced in-order to procure a convietion ;
- and gives, moreover, civil remedies to persons suffering as a
- result of the improper supply of liguor to relatives and others.
Several cases have been decided under this statute and
. those which it embodies, the results of which are given below,
~ Unders. 52, R.S.0. 181, the previous offence need not he
. #gainst the same license. That statute only authorizes the
alternative of fine or imprisonment for second offence, but
gives no power to imprison at hard labor for non-payment of
fine ; and a conviction bad in this respect eannot be amended
under s. 77, as it cannot be said that any other punishment
wa$ intended. (»)

A brewer, licensed as such by the (Government of Canada
under 31 Vie, c. 8, requives no license under above statute, ()

Tt was held that 40 Vie,, c. 13, the provisions of which are
in the main embodied in the R. S. 0, c. 181, must be eon-
strued either as providing that a wholesale license must be
taken out in municipalities where the Temperance Act of 1864
was in force, for the quantities to be sold therejn under that
Act; and making a sale thereof without license a contraven-
tion of secs. 24 & 25 of 37 Vie,, c. 32, as & selling by wholesale
-without license ; or as providing in addition that a sale in
such municipalities of the quantities prohibited by the

(€) Reg. v. McMillan, 2 Pugsley, 110.

{¥) Thid,

(2} Reg. v. Black, 43 U, C. Q. B 180,

{x) Severn v. Reg., 28. C. R, 70; Heg. v. Scotr, 34 V. C. Q. B, 20.
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Temperance Act should be a contravention of the said secs,
94 & 25 as a selling by retail without license. &

A conviction for an offence falling within the Canada
Temperance Act of 1864, improperly had uader the QOut,
32 Vie,, c. 32, was amended under 29 & 30 Vie, o 50. (¢)
And it has been held that, after a first conviction has been
returned to the Sessions, and filed, the justices, if they think
it defective, inay make out and file a second, (d}

Section 51 of R.S. O, ¢. 181, which imposes the penalties,
omits all reference to a third offence (which was provided for
in the enactments of which it is a cunsolidation), though
such an offence is referred to in sec. 73, which deals with
the procedure, and in the forms of conviction given by the
© Act. A conviction, therefore, for a third offence was quashed,
although the penalty imposed thereby might have been
infiicted for a second offence. (¢) - This cwmission is, however,
supplied by 44 Vie, ¢. 27, 8. 5.

The servant of a keeper of an ‘unlicensed tavern may be
convicted of selling in Lis master’s absence; (f) anda married
woman, the lessee of premises where her husband sold liguor,
was held liable to conviction though not present when the
sale took place. (g)

The competency of the local legislature to delegate to the
commissioners power to regulate the num ber of licenses, or
otherwise to legislate with regard to the liquor trafiic, has
been doubted. (%) )

The purchaser of liquors is a competent wituess fo prove
its sale. () ’

A conviction of a registered druggist for selling gpirituous

+

{b} Reg. v. Lake, 43 U. C. Q. B, 516.-

{¢) Re Watte, 5 U, ¢!, P. R. 207, .

{d) Wilson v. Graybiel, 5 U.C. Q B. 227 ; Chandey v. Payne, 1 Q. B, T12.

(€) Bey, v. Frawley, 45 U. (. Q. B, 227. .

(f) Keg. v. Williams, 42 U, C, Q. B. 462 ; Hey. v. Howard, 45T, C.Q.B.
846 ; Reg. v. Campbell, 8 U. C. P. R. 85.

{g) Reg. v. Campbell, supra. '

(R} Ibid. ; Reg. v. Hodge, 46 U. C. Q. B. 141 ; Roberts v. Climie, 46 U. C.
Q. B. 264

(i) Bz parte Birmingham, 2 Pugsley & B. 564
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and intoxicating liguors by retail, to wit, one Lottle of brandy
to one O. 8, at and for the price of $1.25 without having a
license so to do as by law required, the said spiritucus and
intoxicating Hquor being so sold for other than strictly medi-
cinal purposes only was held valid, for the defendant was
ot as & druggist authorized to sell*without license, and it
Was unnecessary for the prosecutor to show that he was not
licensed, or to negative any exemption or exceptions, ()
But such convietion should aver that the sale was not made
OB a requisition for medicinal purposes. (k)

8ec. 55 of R. 8. O, ¢. 181, is within the competence of the
local legislature. (1) .

An information under sec. 43, for selling liguor on Sundqy,
is for a erime within R. 8. 0., ¢. 62, s0 as to render the-
defendant incompetent as a witness. {m}

Section 83 applies where the act complained of was done
either by the oceupant or by some other person. (n)

Under the Canada Temperance Act, 1878, it has been held
necessary to prove before the magistrate that the second part
of the statute is in force, by the production of the gazette con-
taining the proclamation ; (o) bus it may well be doubted
whether the court would not be found as a matter of law to
take notice whether such proclamation has issued. _

Certiorari, on proceedings under this Act, is taken away, (p)
except in cases of want or excess of jurisdiction. (g)

It must be shown that the licenses have expired, (v)

Costs may be awarded on couviction, {s) :

The Quebec License Act, 34 Vic, ¢. 2, is constitutional, 0]

(§) Beg. v. Denham, 85 U, C, Q. 303,
i Reg. &, White, 21 U. O, C. P. 354.
o (1) Reg. v. Boardman, 30U, (. Q. B. 553 ; see also Reg. v, Mason 17 U, C
., P, 534,
(m} Keg. v. Roddy, 41 U. C. Q, B. 201,
(n) Beg. v, Breen, 36 U. (. Q. B. 84,
(0} Hix parée Russeil, 4 Pugsley & B. 538,
(p} Bs parte Urr, 4 Pugaley & B. 67.
(9) Bx parée Russel, supra. .
(r) Br parte McDonald, 4 Pugsley, & B. 542 ; ez parse White, 4 Pug sley
B, 532,
{s) Ibid., per Palmer, ), .
(6} B parte Duncan, 4 Revue Leg. 228 : 16 L. C. T 188,

B,
35
B
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There was no penalty which could be inflicted on a tavern-
keeper fur allowing gambling in his house under the above
statute ; () this omission, however, is supplied by the 36
Vie, e 3,6 18. I

In an action for recovery of a fine under sections 245 and
244 of the above Act, it is sufficient to allege and prove the
piving of drink by the candidale to an elector, without alleg-
ing or proving the existence of any improper motive. (v)

On a prosecution fur a penalty for selling liquors withoust
license, proof that the sale wes made by a person in the de-
fendant’s shop in his absence, and without showing any
general or special employment of such person by the defend-
ant in the sale of lignors, was held in one case sufficient
prime facie evidence against him. (w)

Under the Quebec License Act, which constitutea a tri-
bunal of two justices, it has been held that a convietion by
three is bad ; () and a convietion for selling liquor in the
house of another has, in the same province, been held bad. (¥)

No appeal lies to the Queen’s Bench on a conviction by
two justices under the Quebec License Act. (2)

The quashing of a by-law under which a certificate has
been granted, and license issued for the sale of spirituous
liquors, does not nullify the license under the R.8.0,, ¢. 181;
and a conviction for selling without license cannot, therefore,
under these circumstances, be supported. ()

Under this statute, a license to sell apifituous liquors
whether by wholesale or retail, is now necessary, either in the
case of & tavern or & shop; and in the case of a shop, it must
not be consumed on the premises, of sold in quantities less
than a quart, Therefore, the sale of a bottle of gin, witheut
license, is contrary to law ; and it would seem that even ifa

(%) Boivin v, Vigneuz, 4 Revue Leg, 704,
{t) Philibert v. Lacerte, 3 Que. L. R. 152,
{w) Kz e Parks, 3 Allen, 237,

(x} Re Paige, 18 L. C. J. 118.

{y) 7bid,

{z} Re Pope, 16 L. C. J. 189.

{a} Reg. v. Staford, 22 1. C, C, P. 177.
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- license be necessary only on a sale by retail, the sale of a
bottle valued at sixty cents would be a sale by retail, %)

Under an Tmperial statute it was held that the handing
of beer, in a mug through an open window of the defendant’s
premises to a person who, after paying for it, drank it im-

. mediately, standing on the highway as close as possible to
the window, was not a selling to be consumed on the premises
where sold. (¢) - : :

Where the conviction is for 4 fine—as a fire is imposed by
8. 51 for the first offence—it is not necessary to specify
whether the conviction is for the first or second offence, as,
from the punishment awarded, the eourt would imply the
first offence; and as the offence is selling liquor withous
license, it is not necessary to state to whom the liquor was
sold. Bection 68 of the Act provides that the magistrate
shall proceed in a summary manner, according to the pro-
visions, and after the forms, coutained in and appended to
the Act of the Parliament of Canada, entitled, “ An Act re-
specting the Duties of Justices of the Peace out of Sessions
in relation to Summnary Convictions and Orders” It was
held, therefore, that the magistrate following a similar Act, in
awarding imprisonment in defanlt of distress and commit-
ment, and conveying to gaol, was not acting illegally, and -
that it was also sufficient for the conviction to follow the _

- forms given by same statute. (d)

A conviction under this statute, alleging that defendant
sold spirituous liquors by retail, without license, stating
time and place, is sufficient, without specifying kind and
quantity, as this is a particular act, and it is enough to de-
scribe 1t in the words of the legislature. (¢} Under the statute,
the owner of a shop is criminally liable for any unlawful act
done therein in his absence by clerk or assistant, as for in-

(b} Beg. v. Strachan, 20 U. C. C. P. 182,

{¢) Re Deal, L, R. 3Q. B, 8.

(d) Reg. v, Strachan, 20 U. C. C. P. 182 ; Re Allison, 10 Ex. 588, per
Par h;.’. ; Moffac v. Barnard, 24 U. C. Q. B. 499 ; Hyginton v. TLichfield,
5B & B 103

(¢) Re Donelly, 20 U. C. C. P. 1685; Rey. v. King, 20 U, C. . P. 348,
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stance, in this case, for the sale of liguor, without liceuse, by
a female attendant. But it would seemn, if the act of sale was
an isolated one, wholly unauthorized by him, and out of the
ordinary course of his business, he would not be liable. (f)

Where the depositions returned to the court by the cou-
victing magistrate, under a certiorari, showed that there was
no evidence of a license produced befure him, while the
affidavits filed, on the application to quash, stated that the
party bad a license in fact, and produced evidence of it befure
the magistrate, who, moreover, himself swore that he believed
a license was produced, but it was either not proved, or given
in evidence ; it was held that the return to the certiorari was
conclusive, and that the court could not go behind it. @)

The informer is a competent witness, as he is expressly
made so by the statute; () but the defendant cannot be
compelled to give evidence against himself, (3)

The penalties imposed by the 3 Vie, o 47, for selling
liquor without license, are recoverable before the mayor of
Fredericton, under the Act of Incorporation, 14 Vie, c. 15,
., 67. The mayor, being ex officio a justice of the peace,
may, in that character, proceed for the penalties which, by
the city charter, are made recoverable before the mayor. ()

Under Con. Stats, L. C., c. 6, the convicting magistrate
has a discretionary power of giving any one of the three
iudgments mentioned in sec. 32, sub.-sec. 2, and secs. 38, 39
and 40, (%)

An appeal lies to the General Quarter Sessmns of . the
Peace from & conviction rendered by a judge of the Sessions
of the Peace in and for the city of Montreal, under s. 50 of
this statute, () Under the same statute, the convicting
magistrate has the right to grant costs, either upon conviction
or dismissal of the prosecution, and this even to attorneys. (m)

~ {f) Be Donelly, 20 U, C. C. P. 165.
{g) Reg. v, Strachan, 20 U, C. C. P. 182
{h) fbid.
(4} Beg. v, Roddy, 41 U. C. Q. B. 201.
i) Reg, v. Allen, 2 Alleul:c, 4535
(&) Bx parte .:l{oley, 7L.CJ.1
{§) B parte Thompeon, 7, L. C. 7. 10.
{m) B parte Moley, 7L, C. J. L.
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In an appeal from a conviction for selling liguor contrary
to c. 22 of the (N.8,) Rev. Stat., the court allowed the original
summons to be amended. (n)

Compounding offences—Compounding felony is where the
party injured, knowing the felon, takes his goods agnin, or
other amends, upon agreement not to prosecute. {0} It is a
misdemeanor at common law, punishable by fine and im-
prisonment, {p) .

A prosecution is not the property of those that institute
it, to deal with it as they please. The public have a higher
interest in having redress rendered, and wrong punished,
to deter others from offending in like mauner; (g) and in
general, a prosecution can only be compromised by leave of
the court. A prosecution for selling liquor without license
cannot be compromised without the leave of the court. )
Leave has been granted to compound a qut tam action on the
32 Hy, VIIL, e. 9, for buying & pretended title, on paying the
King’s share into court. (s)

It is equally illegal to stipulate for the compromise of g
charge amounting to only a misdemeanor, if the offence is
one which is injurious to the community generally, and not
confined in its consequences to the prosecutor himsplf, ag it
is to compromise 4 charge of felony. (¢)

The 18 Eliz, c. 5, contains provisions agalust compounding
informiations on penal statutes. But this statute does not
extend to penalties which are only recoverable by infurmation
before justices. (u) :

{n) Paylor v. Marshall, 2 "Thompson, 10,

{5} Ruas. Cr, 194-5.

(p) Arch. Cr. Pldg. 837.

(¢) Reg. v. Hummond, 9 Solr. Jour. 216, per Bramuwel, B,

(r) Re Fraser, 1 U.C, L. J. N. 8, 328, per A. Wilson, J.; Reg. v. Muabey,
3T C Q. B 248

{8) May g. & v, Detirick, 5 U. C. Q. B. 0. 8. 77.  As to stifling

rosecution for felony, and the distinetion between it and compounding
elony, see Williama v. Bayley, L. . ; 1. E. & I. App. 200,

(t) Dwight v, Ellsworth, % U, C. Q. B. 540, per Robinson, C, J,

(u} Reg. v. Mason, 17 U. C. C, P. 534; Rex v. COriap, 1 B, & Ald, 282 ;
Rey v. Mason, 17 U. C. C, P, 534; see also RBeg, v, Stone, 4 C. & P. 379 ;
Reg. v. Gotley, R. & R. 84; Reg. v. Best, 2 Mood. C. C. 125 ; Arch. Cr.
Kldg. 837 ; Magfarlune v. Dewey, 16 L. C. J, Bb; 32 & 33 Vie. ¢. 21,
8. 115, .
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Offences by persons in office—An indictment lies against a
person who wilfully neglects or refuses to execute the dnties
of a public office. (+) An indictment may be maintained
against a deputy returning officer at an election for refusing,
on the requisition of the agent of one of the candidates, to
administer the oath to certain parties tendering themselves as
voters, () But the omission of the name of the agent from
such indictment will vitiate it. (z)

An indictment charging a misdemeanor against a registrar
and his deputy jointly, is good, if the facts establish a joint
offence. A deputy is liable to be indicted, while the principal
legally holds the office, and even after the deputy himself
has been dismissed from the otfice. (3)

Extortion signifies the unlawful taking by any officer, by
color of his office, of any money or thing of value that is not
due to him, or more than is due, or hefore it is due. (2) This
offence is of the degrée of misdemeanor, and all persons con-
cerned therein, if guilty at all, are principals. (&) Two or
more persous may be joiutly convieted of extortion where they
act together and concur in the demand, Where two persons
sat together as magistrates, and one of them exacted a
sum of money from a person charged hefore them with a
felony, the other not dissenting, it was held that they might
be jointly convicted. () It is not necessary that the indict-
‘ment should charge the defendants with having acted cor-
ruptly. (¢)

The courts do not quash indictments for extortion, but
leave the defendants to demur, (d)

The Stat. of West, 3 Edward L, e¢. 26, would seem to
apply here, (¢)

(v) £eg. v. Bennetr, 21 U. . C, P. 238, per (Falt, J.
{w) Jixd,

{x) Ibid,

{y} Heg. v. Benjamin, 4 U. C. 0, P, 179,

(z) Rusa, Cr. 208.

{a} Reg. v. Pisdale, 20 U. C. Q. B, 273, per Robinson, C, J.
() Heg. v. Tiadale, 20 U. C. Q. B, 273, per Robinson, C. J.
¢} fhid

{d) 1bid. 272, per Robinson, C. J.; and see Rex v. Wadstoorth, 5 Mod, 13
{e) Askin v. Londvr Digrict Council, 1 T, C., Q. B, 292.
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As to the fees which may be legally exacted by public
officers in differcat cases, it is & general rule that when g duty
Is cast upon any one by Act of Parliament, and no remunera-
tion is provided for doing it, the Party is to perform the duty
without remuneration. (/) A clerk of the peace is an officer
serving the Crown, and appointed to ‘discharge public duties,
and he cannot charge fees for any service for the remuners-
tion of which no provision is made by statute or otherwise
expressly assigned to him by law; (g) for it ig a maxim of
law that no fee can be demanded tor services rendered in the
administration of justice, except such as can be shown to have
& clear legal origin, either ag being specifically allowed in
some Act of Purlinment, or as being sanctioned by soms court
or officer that has been permitted by ancient usage to award
a fee for the service, ()]

All new offices erectod with new fees, or old offices with
new fees, are within the Stat, 34 Edward T, for that is tallage
upon the subject, which cannot be done without common
assent by Act of Parliument, {) A clark of the beace is not
ertitled to any fee from the parties to a cause for striking q
special jury. (7) The table of foes established and promul-
gated by the courts, contains all the services for which clerks
of the peace are entitled to charge, except that they are
entitled to fees in all eases where such fees are authorized
by Act of Parliamebt ; but no loca) tariff or user in particnlar
counties can give any additional right. (k) _

It would be illegal, as manifestly contrary to duty as well
as public policy, in a judge to take frown the party in whose
favor he purposes to decide, an undertaking to indemnify
him agaiust all the consequences of his decision, (/)

_— T TR

—_
(f) Arkin v. London District Couneil, 1 U. 0. Q. B, 296, per Robinson,
C. J.; Grakam v, Grill, 2 M. & 8. 295,

(g) Axkin v, London District Counidl, 1 0. C Q. B. 290,

() Hooker v. Gurnets, 16 U C. Q. B 183 Xer Robingon, C, T,; Price v,
Pereeval, 8. L. C, A. 189 ; the Londsn 8. V. 4. R, 140,

(i) The London 8. V. A. R 140,
{f) Hooker v. Gurnatt, 16 U, C. Q. B. 180, .
ﬁ} Re Darmell, 26 U. C. Q. B. 430.. See aa to suditing acoounts of the
-clork of the puace, r¢ Peumtta.ndﬂarpamtim of Lambton, 22 U.C.Q.B.80.
© () Ballard v, Pope, 3U. C. Q. B, 820, per Robimson, C, J,
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A hailiff for overcharge is liable to fine and imprison-
ment ; (m)but in one case such a conviction was quashed, on
- the ground that the magistrate permitted an amendment in
the information, and because no precise date of the offence
was given. (n) '

The fees of office and taxes payable to the clerk of appeals,
Queen’s Bench, beleng to, and form part of, the revenus of the
Crown. (o) '

Sale of offices—It would seem that an indictment or infor-
mation lies at common law for the sale of a public office, on
the ground that public policy requires that there should be
no money consideration for the appointment to any office in
which the public are interested, and that the public will be
better served by having persons best qualified to fill offices
appointed to them ; and if money may be given to those who
appoint, or through whom an office may be obtained, it would
be a temptation to appoint improper persons, (»)

The office of sheriff is an office concerning the adminis-
tration or execution of public justice, and the sale of it is
illegal. The defendant agreed with R., then sheriff of the
county of Norfolk, to give him £500, and an annunity of £300
a year, if he would resign. R. accordingly placed his resig-
nation in defendant’s hands. The £500 was paid, and certain
lands conveyed to secure the annuity; aud it was further
agreed that in the event of the resignation being returned
and R, continuing to hold the office, the money should be
repaid, and the land reconveyed. But R, did not undertake
in any way to assist in procuring the appointment for the
defendant. The tatter having been appointed by the Govern-
ment in ignorance of the agreement, an information was filed
against him, and the court held that this was an illegal
transaction, as being, in fact, a purchase of the office, within
the 5 & 6 Ed. VI, ¢. 16, and that an information might be

(0) Bn garie Sl 6 L. C. Rodes”

{0} Reg v. Hok, 18 L. C. R. 308,

{p) Reg. v. Mercer, 17 U. C. Q. B. 625; M'Lean, J. ; and ses Russ,
Cr. 214 ; Bex v. Vaughan, 4 Burr, 2494 ; Bex v. Pollman, 2 Camp, 229,
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sustained under this Act as for a misdemeanor; but, at all
- events, if not sustainable under this Act, the British Act 49
Geo. IIL, ¢. 126, clearly applied in this Proviuce, and made
it & misdemeanor; (¢) and it may well be doubted whether
the agreement would not have been an offence at common
law. (r) The ignorance of the Government as to the illegal
agreement was immaterial. (5) '

In another case, a sheriff agreed with one O, to give the
latter all the fees of his office, except for certain services
gpecified, in consideration of which O. was to pay him £300
& year quarterly inadvanee, not out of the fees, but absolutely
and without reference to their amount. It was held that this
was & sale of the deputation of the office, and was clearly
prohibited by the 5 & 6 Ed. VI, c. 16, and 49 Geo. III, c. 126,
and that the effect of it was to forfeit the office upon convie-
tion under a proceeding by scire facias. (¢) But if the defend-
ent in this case had agreed to pay his deputy a certain sum
of money annually for acting as his deputy, either in regard
to all his ministerial duties, or a part of thern, or had egreed
to give him a certain portion of the fees, or to take from him
& certain portion of the fees, or a certain fixed sum annually
out of the fees, he would not have brought himself within
he statute, or done anythiag illegal. (u)

The 49 Geo, ITI, ¢. 126, expressly extends the 5 & 6 Eq,
VI, c. 16, to the colonies ; at least such portions of it as are in
their nature applicable. (v) The former statute expressly ex-
tends the 5 & 6 Ed. VI, c. 16, to the office of sheriff: and any
act done in contravention of the latter statute is indictable,
though not expressly made so. (w)

An agreement whereby, after reciting that A. had carried
on the business of a law stationer at G., and had also been

(g} Reg. v. Mercer, 17 U. C. Q. B. 602,
(r) Toid.

(#) Thid,

(¢} Reg. v. Moodie, 20 U, C. Q. B. 359,

{u) ftid. 402, per Robinson, C. J. ; nee also Foottv. Bullock, 4 U, C. Q. B,
480, . :

(v) Reg. v. Mercer, 17 U, C. Q. B. 602,
{w) Thid.
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sub- distributor of stamps, collector of assessed taxes, ete.,
there, and that he had agreed with B. for the sale of the said
business, and of all his goodwill and interest therein, to I.im,
for the sum of £300. A, in consideration of the said sum of
£300, agreed to sell, and B. agreed to purchase, the said busi-
ness of a law stationer at G.; ard whereby it was further
agreed that A. should nov, at any time after the first of March
then next, carry on the business of a law stationer at G,
or within ten miles thereof, or collect any of the assessed
taxes, but would use his utmost endeavors to introduce B.
to the sald business and offices, is illegal and void, as being
a contract for the sale of au office within the 5 & 6 Ed. VL,
¢ 16;and also within the 43 Geo. II1, ¢. 126, which makes the
offences prohibited by the former statute misdemeanors. ()

An arrangement by a elerk of the Crown to resigu his office
in favor of his son, on condition of sharing the revenues and
emoluments of the office, is illegal and void. (y)

The Quarter Sessions is a competent tribunal to hear and
determine a charge, under 1 W. & M., c. 21, s. 6, ayainst a
clerk of the peace for having “misdemeaned himselt in the
execution of his office” And when the Quarter Sessions
have determined the charge, the superior court canunob
question the propriety of their decision. ()

It seems that the treasurer of a municipality may be in-
dicted fur an application of the fuunds clearly contrary to law,
even though sanctioned by & resolution of the council ; or for
paying 2 member of the council for his attendance. (a)

A court of justice has power to remove its officers, if unfit
to be trusted with a professional sfafus and character. If an
advocate, for example, were found guilty of crime, there 13 no
doubt the court would remove him. (5)

Q(.g Ha;xkim v. Prescott, 4 C. B. §78; and aee Reg. v. Charrefie, 13
. B, 447, '
() Delisle and Delisle, Dob. Drg. 89.
. (7} Wildes v, Russell, 1.. R. 1, U. P. 722,
7 {6) Hort Nissouri v, Horseman, 18 U, C. Q. B. 576 ; see also Daniels v.
“p, of Burjord, 10U. C. @ B, 478,

(3) Re Wallace, L. R. 1, P. C. App. 295, per Lord Westbury.
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But an advocate who has advised a client to oppose a writ
of execution even by force, believing it 1o be null, cannot be
convicted on a criminal information for such advice. (¢)

A criminal information will lie against an officer who mis-
conducts himself in the execution of his office. But such an
information will never be granted against a judge, unless the
court sees plainly that dishonest, oppressive, vindictive or
corrupt motives, influenced the mind, and prompted the act
complained against. (d)

On an application to file a criminal information against a
Division Court judge, for his conduct in imposing a fine, for
contempt, upon a barrister employed to conduct a case before
him, the court held that,even if his conduct were erronecusly
treated by the judge as contemptuous, and, consequently, the
adjudicature of contempt would, on a full and deliberate
examination, be found incorrect, this would afford no ground
whatever for a criminal information. (¢) It has been ques-
tiohed whether & criminal information is proper in the case
of & judge of an inferior court of civil jurisdiction in rela-
tion to a matter over which he has exclusive jurisdiction. ( £)

An attachment has been granted against commissioners
of a Court of Requests, for trying a cause in which they
were interested. (y) And where a magistrate acts in his
office with & partial, malicious, or corrupt motive, he is guilty
of & misdemeanor, and may be proceeded against by indict-
ment or criminal information in the Queen’s Bench. (&)

It is a well-established maxim of law that no one shall be
a judge in his own cause, and the general rule applicable to
judicial proceedings is, that the judgment of an interested
judge is voidable, and liable to be set aside by prohibition,
ereor, or appeal, s the case may be. (7} In cases of necessity

(¢} Beg. v. Morrison, 8 Revue Leg. 525, )
+ (@) Re Recorder and Judge D. €. Toronto, 23 U. O, Q. B. 376
{e) Ihid.
{f) ftid. ; see alao . v. Ford, 3T, C. C. P. 209.
() fex v. McIntyre, Taylor, 22.
U?) Burns. Jus., vol. iii. 144.5, ed. 13. : ) .
(i) Phillips v, Byre, L. R, 6 Q. B. 22, per Willes, J. e
H
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however, where all the judges having exclusive jurisdiction
over the subject matter happen to be interested, the objection
cannot prevail, And the objection does not apply to a party
‘claiming the protection of an Act of Parliament, though he
is a necessary party to its passing, as the governor of a
colony, there being no analogy between judicial and legisla-
tive proceedings in this respect, {5)

A direct pecuniary interest in the matter in dispute dis-
qualifies any person from acting s a judge in such matter. (4}
The interest, however, which disqualifies at common law must
be direct and certain, not remote or contingent. ({J Thus,
the corporation of B. were the owners of water-works, and
were empowered by statute to take the waters of certain
gtreams, without permission of the mill-owners, on obtaining
a certificate of justices that a certain reservoir was completed
of @ given capacity, and filled with water. An application
was made to justices aceordingly, which was opposed by mill-
owners; but, after due inquiry, the justices granted the cer-
tificate. Two of the justices were trustees of a hospital and
friendly society respectively, each of which had lent money
to the corporation bonds, charging the corporate funds.
Neither of the justices could, by any possibility, have any
pecuniary interest in these bonds ; but the security of their
eestui que irusts would be improved by anything improving
the borough fund, and the granting of the eertificate would
indirectly produce that effect, as increasing the value of the
water-works. There was no ground to doubt that the justices
had acted bona fide; and the court held that the justices were
not disqualified from acting in the granting of the cerfificate,
and the court refused a certiorari for the purpose of quashing
it (m)

The mere possibility of bias in favor of one of the parties
does not ipso facto avoid the justice’s decision ; in order to
have that eflect, the bias must be shown at least to be real,

D) B Rl T 5. TG, B 335 e Blacktai, 3.

{0y Beg. v. M. S. & L. Ry. Co., L. R. 2 Q. B. 330, per Mellor, J.
(m) Eeg. v. Rand, L. B. 1 Q. B. 230,
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But if a judge is really biassed in favor of one of the
parties, it would be very wrong in him to act, and it seems
the court would interpose in such case. (n)

Tt seems no objection to a Jjustice that he s remotely con-
nected with one of the parties, so long as there is no consan-
guinity or affinity. (o)

If a person assault a justice, the latter might, at the time
of the assault, order him into custody ; but when the act is
over, and time intervenes, so that there is no present disturh.
ance, it becomes, like any other offence, a matter to be dealt
with npon proper complaint, upon oath, to some other justice,
who might issue his warrant ; for neithér a magistrate nor a
constable is allowed to act officially in his own case, except
Jogrante delictw, while there is otherwise danger of escaps, or
to suppress an actual disturbance, and enforce the law while
1t is in the act of 'being resisted. ()

Monopoly.—A by-law passed under 31 Vic,, . 30, 5. 44, for-
exempting from taxation any person commencing any new
manufacture of the nature contemplated by the section, and
employing therein more than $1,000, and paying to operators
more than $30 weekly, was held bad, for exenipting new
manufactures in preference to old-established business, and
for exempting only those persons doing & specified amount of
business. (¢} The giving to one person of a trade a benefit
which another of the same trade does not get also, is a mono-
poly of the worst deseription : (*} and & by-law passed for
such a purpose would be void.

Rules in restraint of trade are not eriminal, though they
may be void as against public policy. (s) Nor are strikes
necessarily iilegal, and their legality ur illegality must depend
on the means by which they are enforced, and upon their

{n) Reg, v. Band, L. R. 1 Q. B, 233, per Blackburn, J. ; Reg. v, Meyer,
LR 1Q B. D. 173 )
(o} Reg. v. Comrs. Highways, St. Joseph, 8 Kerr, 583; sse also on this
sabject Wildes v. Russell, L. R. 1 C, P. 722 i e parte Leonard, 1 Allen, 289.
(P} Powell v, Willizmaon, 1 1. C. Q. B. 1586, Uper Robinaon, C. J.
{g) Pirie and the Corporation of Dundas, 20 U, (. Q. R, 40],
(r} Ioid. 407, per 4. Wilson, J.
(8) Reg. v. Stainer, L, B, 1 C. . B. 230, 39 L. J. (M, C.} 54,
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objects. They may be criminal, if part of a combination for
the purpose of injuring or molesting either masters or raen, or
they may be simaply illegal, as when they are the result of an
arrangement depriving those engaged therein of the liberty
of action. (¥)

The Trade Unions Act, 1872, (u) (35 Vi, c. 30) declares
that the purposes of any trade union shall not, by reason
merely that they are in restraint of trade, be deemed to be
unlawful, so as to render any member of such trade union
liable to a eriminal prosecution for conspiracy, or otherwise

By 35 Vie, ¢. 31, D., every person who uses violence to
any person, or any property, or threatens or intimidates any
person in such a manner as would justify a justice of the
peace, on complaint made to him, to bind over the person
80 threatening or intimidating to keep the peace, or who
“ molests” or “ obstruets ” any person in manner defined by
the Act, with a view to coerce such person—being & master,
to dismiss or cease to employ any workman; or, being a
workman, to quit any employment, or return work before
it is finished ; being a master, not to offer, or, being a work-
man, not to accept, any employment or work; being a
master or workman, to belong to, or not to belong to, any
temporary or permanent association or combination; being
a master or workman, to pay any fine or penalty imposed
by any temporary or permanent association or combination;
being s master, to alter the mode of carrying on his busi-
ness, or the number or description of any persons employed

byhim-~shall be guilty of an offence against the Act, and
shall beliable to imprisonment, with or without hard labor
for & term not exceeding three months.

Any person shall, for the purposes of this Act, be deemed
to molest or obstruet another persen in any of the following
eases: thatis to say, (1) if he persistently follows such other

(£} Farver v. Close, L. R. 4 Q. B. 812, per Hannen, J.1 Hilton v.
Eekersly, B, & B, 47.
{u) 33 Vic., ¢. 30
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person about from place to place; (2) if he hides any tools,
clothes, or other property owned or used by such other
person, or deprives him of, or hinders him in the use thereof ;
(8) if he watches or besets the house or place where such
other person resides, or works, or carries on business, or
happens to be, or the approach to such house or place, or
if with two or more other persons he follows such other
person, in a disorderly manner, in or through any street or

" road.

By the 32 & 33 Vic, c. 20, 5. 42, assaults in pursuance of
any unlawful combination or conspiracy to raise the rate
of wages, are punishable as misdemeanars,

These statutes, in g great measure, assimilate the law as
to trades unions and strikes to that existing in England.
Several cases have been decided in England, which may .
assist in the construction of the Canadian statutes. (v)

A by-law of Fredericton, to regulate the publie market,
required the stalls in the market to be leased annually, and
declared that the lessee of a stall should receive from the
wayor & license to oceupy, and that any person oceupying
without a license should be liable to a penalty. Ina prose-
cution for the penalty the eourt held that the only question
was, whether the defendant had a license. (w)

Champerty and maintenance—The offence of champerty is
detined in the old books te be the unlawiful maintenance of
& suit, in eonsideration of some bargain to have part of the
thing in dispute, or some profit out of it. {#z) The ohjeet of
the law is not so much to prevent the purchase or- assign-
ment of a matter in litigation, as such purchase or assign-

. v} Bee Rey. v. Byderdike, 1 M. & Rob, 179 ; Reg, v. Rowlands, 2 Den.
364, 17 Q. B, 671; Reg. v, Dyffield, 5 Cox, 404 ; Walshy v, Anley, 30 L. J,
M. C.} 121 ; O°Neill v. Longman, 4 B, & 5. 376 ; O'Neill v. Kruger, 4 B.
& 8. 389 ; Reg. v. Druitt, 10 Cox, 592, 601-2 3 Reg, v, Shepherd, 11 Cox,
825 ; Reg. v. Selsby, 5 Cox, C. C. 485 ; Hilton v, Bekersly, 6 E. & B, 47:53 ;
241 J Q B 353; Hornby v. Close, L. R. 2 Q. B. 153 ; Reg. v. Huni,
8C. &P, 642; Rey, v. Hewit, § Cox, (. (. 162,

« \w) Br purte’ Milligan, 2 Allen, 583 ; bee as to forestalling, Wilsow' v.
Corporation of 5t. Catharines, 21 U. C. C, P, 462,

(z) Carr v. Tannahill, 31 U, C. Q. B. 223, per Morrison, J. ; Kerr v,
Brunton, 24 C. C. Q. B, 304, per Hagarty, J. ; Stanley v. Jones, 7 Bing, 369,
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ment, with the object of maintaining and taking part in the
litigation. () All the cases of champerty aud maintenance
are founded on the principle that no encouragement should
be given to litigation by the introduction of parties to
enforce those rights which others are not disposed to
enforce. (2) .

The principles of the law of maintenance are recognized
and adhered to in the wmodern cases. (@) DBut the general
doctrines of the law are largely modified, and restrained in
their operation to cases where there is danger of oppression
or abuse ; (8) or where 2 man improperly, and for the purpose
of stirring up litigation or strife, or of profiting by it, encour-
ages others 10 bring actions, or make defences, which they
have no right to make. (¢)

Champerty is punishable at common law. (£) It seems
the Crown is bound by the law on this subject. In Smyth v.
M Donald, {¢) it was held that the Crown must firet eject the
occupant before selling land of which it is not in possession ;
and that neither the 32 Hy. VIIL, ¢. 9, nor the ordinary
principles of the common law, allowed the conveyance of such
land by the Crown. (f) :

The plaintiff having recovered judgment against B. & P.

agreed with the defendant that, if such judgment, or any
~ portion of it, should be realized from property to be pointed
out by him, the defendant should have one-third of the amount
so realized. The agreement further provided that “all costs
that may be incurred in endeavoring to make the money to
be payable by him (the defendant), if unsuccessful, and the
amount of such costs to be the first charge on any proceeds,
the net balance to be divided.” Goods pointed out by the

{y} Carr v, Tannakill, 31 U, C. Q. B. 223, per Morrison, .I.

(z) Tbid. 294, per Morrison, J. ; Prosser v. Edmonds, 1 Y. & C, 497,
(@) Carr v. Tannahill, supra, 227, per Morrison, J.

{b) Allan v, M‘Hegey, t Oldrighs, 121, per Young, C. J.

{c) Ibid. 122, per Young, C. J. . :
(d} Scott v. Henderson, 2 Thomson, 116, per Haliburton, C. J.
(e} 1 Oldright, 274

{f) Scott v. Henderson, supra, 116, per Haliburton, C. J,
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defendant having been seized, under the plaintiff’s execution,
were claimed, and, on an interpleader issue, wers found to
be the clsimant’s. The plaintiffs thereupon sued defendant
‘upon the agreement for their costs of defence in the infer-
pleader, ete., which they had been compelled to pay. It was
held that such agreement, if not champerty, was illegal, as
being opposed to publie policy and the due administration’ of
Jjustice. (g)

'Whether ot no there must be a suit pending to constitute
maintenance does not seem perfectly clear. The argument
employed in Kerr v. Brunton, agaiust the agreement being
maintenance, was, that no suit was pending about any
property, nor was it binding on the plaintiff to bring any
suit. The court did not actually decide that the agreement
amounted to maintenanecs in its strict sense, but held that, at
all events, it was a great misdemeanor in the nature of the
thing, and equally criminal at common law. (A) It would
seem, from Sprye v. Porter, (i) that the agreement in Kerr v,
Brunton was maintenance, In the former case, A, in con-
sideration of one-fifth of the property to be recovéred, agreed
that, in case it should become necessary to institute proceed-
ings at law or in equity, he would furnish such information
and evidence as would ensure the recovery of the property ;
and Lord Camphell characterizes this ag “ maintenance in its
worst aspect,” although no proceeding was actually com
menced or pending. o

The plaintiffs having filed a bill for speeific performance
of a contract by one R. to sell a eertain mine to them, it
was agreed between the plaintiffs and T., one of the now
defendants, while such suit was pending, that certain per-
sons should purchase said mine from the plaintiffs; that
they should deposit the money required for security for
costs which the plaintiffs had been ordered to give in said
suit, and pay all costs incurred, or to be incurred therein

} Kerr v. Brunios, 24 U. C. Q. B. 300.
{h) Wood v. Downes, 18 Vea. 125,
i} 71 E. & B. 58.
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or any other suit brought or defended by them respeeting
said mine, and pay all moneys due for the purchase thereof ;
and, lastly, to allot to each of the plaintiffs a twentieth
ghare therein, if they should succeed in getting a title
through the suit, and that they would settle all claims of
Messrs. E. & G. against the plaintiffs. The plaintiffs having
sued defendants on the last-mentioned covenant, the court
held upon demurrer to a plea setting out the transaction,
that the agreement was void for champerty and mainten-
ance. () But the agreement of T. to purchase the mine,
though then in litigation, was not necessarily illegal. (%)
The agreement with respect to the costs, that T. should pay
them, and carry on the proceedings, was probably illegal. ({)
Had T. had any interest in the property at the time of the
purchase from the plaintiffs, the purchase or prosecution of
the suit would not have been illegal ; (m) -or had he then
had a claim which he believed ga.ve him an interest in the
property. ()

A sharing in the profits derived from the success of the
suit is essential to comstitute.champerty. (v) The plaintiff
agreed with a solicitor to give him a portion of the profits
arising from the successful prosecution of a suit to establish
his right to cerfain coal mines, upon being indemmified
against the costs of the proceedings, and the court held that
the contract amounted to champerty and maintenance. ( p)

After verdict and before judgment, a plaintiff in eject-
ment assigned the subject-matter of the suit to his attorney,
as o security for money advanced by the attorney in
earrying on the suit and for other purposes, and for the

{7} Carr v. Tannahill, 31 U. C Q B. 217.

i) 5.C.310U.C Q. B. 209, per Wilson, J.; Harrington v, Long, 2 M,
k K. 593.

{f} Carr v. Tannehill, 31 T, C. Q. B. 209, per Wilson, I. ; Hunfer v.
Daniel, 4 Hare, 431,

{m} Thid. 420-430,

{n) Findon v. Parkc’r, 11 M. & W. 675; Carr v. Tannahill, supra, 210,
per A. Wilson,

[oJWHarsleyv Russeli' 2 8. & Bt. 244-252 ; Carr v, Tannahill, supra, 310,
per Wilso

{p) Hrlt(mv Woods, L. R. 4 Eq. 432.
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amount due to him for his professional services, It wais

held, affirming the judgment of the Queen’s Bench, that the

assignment was not void ag against publie policy, or by
reason of any of the statutes against champerty and main.-

tenance ; (g) for the contract was confined to the payment

of & debt already due for costs subject to taxation; and,

therefore, the attorney got nothing but a security for a just

debt,

A conveyance, whether voluntary, or for valuable eon-.
sideration of property which the grantor has previously
conveyed by deed, voidable in equity, is not void on the
- ground of champerty, (r) An agresment by a shareholder
in & company which is being compulsorily wound up, that,
in consideration of a pecuniary equivalent, he will support
the'claim of a creditor, comes within the rule of law against
maintenance, because it is to uphold a claim to the dis- -
turbance of common right. (s)

The 32 Hy. VIII, ¢. 9, as to selling pretended titles, is in
force here. (f) The intention of this statute, and the ground
‘of the principle of the common law, which is suid to be fully
in accordance with it, was that a person claiming a right
which he knew to be disputed, should not sell & mere law-
suit, but should first reduce the right to possession and then
sell. () A person cannot be convicted on this statute merely
upon his own admission that he has taken a deed from g
party oub of possession. Some evidence aliunde must be
adduced of the existence of such deed, (v)

Buying an equity of redemption in & mortgaged property,
of which the person selling has been out of possession for
many years, is not buying a disputed title within the
statute. (w)

{q) Anderson v. Radeliffe, 7 V. C. L. J, 23 (Ex Chr.} E, B. & E. 506-819.
{r} Dickenson v, Burrell, L. R. 1 Eq. 337,

(#) Eitiott v. Richardson, L. R. 5. P. 748, per Willes, J.

(t) Ante p. 8. :

) Rasslg’v. t.v. Meyers, 9. C. Q. B. 288, per Robinson, C. J.
(v) dubrey g. ¢ v. Smith, 7 U. C. Q. B, 213,

tw) M’ Kenzie v. Miller, 6 U, C, Q. B. . 8, 458,
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In the province of Ontario by the R. 8. 0., ¢. 98, s. 5, the 32
Hy. VIIL, c. 9, is to some extent repealed, and a person selling
& right of entry is protected from the penalties imposed by
the 32 Hy. VIII, c. 9; for he can nolonger be looked upon as
selling a pretended right, when the law allows such right to
be the subject of legal conveyanee. () But it would seem
that the statute is only repealed to the extent of permitting
& man to sell and convey & righi of entry which is actually
subsisting in ‘himself, and that the sale of a pretended right
‘which does not in fact exist is still within the statute. (x)
Moreover, the R. 3. O., c. 98, applies only to rights of entry
as on a digseizin. (2) .

The R. 8. O,, c. 116, s, 7, renders choses in action assngn-
able at law. Th1s enactment conflicts in principle with the
32 Hy. VIIL, ¢. 9, and it may be questioned whether a con-
- vietion would now be had under it.

Bigamy.—It might be contended from the language of the
32 & 33 Vic, ¢. 20, 8. 58, thet it only applies to the case of
a second marriage, and that the offence of polygamy, in its
ordinary acceptation, is not comprehended within its provi-
gions, Assuming that nuder this statute a person guilty of
pulygamy cannot relieve himself from the penalties attaching
to bigamy, it may be a question, in the event of a plurality
of marriages, to which of them proof should be directed;
whether uny two of them, or the first and second, or all.

The 4 Ed. VL, stat. 3, ¢. &, and 1 Jac. I, ¢. 11, may perhaps
apply here, except in so iar as they are superseded by the
Colonial Act.

On trials for bigamy, the guilt or innocence of 1he de-
fendant depends upon the legality of the first marriage ; and
before the jury can convict him they must clearly see that
a prior legal marriage has in fact taken place. (&) It seems -

() Baby q. t. v. Watson, 13 U. C. Q. B. 531.

(y)'bid

(z] Hunt v. Btskop. 8 Ex. 676; Hunt v. Remnant, 9 Ex. 635; Bennelt v.
. N. 8, 370.

(a} Eqrmkey v, Bregkey,® U, C, Q. B, 353, per Robinson, C, J.
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that if the marriage is voidable merely, it will suffice to con-
stitute bigamy. () It has been held that though the second
marriage would have heen void, as for consanguinity or the
like, the defendant is guilty of bigamy. (¢) Buot the majority
of the judges of the Irish Court of Criminal Appeal have
held that to constitute the offence of bigamy, the second
marriage must be one which, hut for the existence of the
previous marriage, would have been a valid marriage. (d)
. This doctrine has been very materially modified in a late
case, (¢) It is there laid down that it is the appearing to
contract a second marriage, and the going through the cere-
mony, which constitutes the crime of bigamy. (f)

Where a person already bound by an existing marriage,
goes through a form of marriage known to and recognized
by the law as capable of producing a valid marriage, for the
purpose of a pretended and fictitious marriage, such person
is guilty of bigamy, notwithstanding any speeial circum-
stances which, independently of the bigamous character
" of the marriage, may constitute a legal disability in the
parties, or make the form of marriage resorted to inappli-
- cable to their particular ease. Thus where the prisoner,
having a wife living, went through the ceremony of mar-
riage with another woman who was within the prohibited
degrees of consanguinity, so that the second marriage, even
if not bigamous, would have been void under the 5 & 6
Wm, IV, e. 54, 5. 2, it was held that he was guilty of
bigamy. (g)

The materiel inquiry, theretore, in eases of bigamy, is as
to the validity of the alleged marriages, and the evidence
by which such validity may be established.

{b) Reg. v. Jacobs, 2 Mood. C. C. 140 ; Arch, Cr. Pldg. 886

(e} Reg. . Bmwn 10 % K. 144,

{d) Reyg. v. Fzmnmg, 10 Cox, 411 ; see also Reg. v. Clarke, ibid. 474 ; Arch. .
Cr. Pldg. 887,

{¢) Reg. v. Allen, infra.

i.f) SBee Reg. v. Brawn, supra, 144, per Lord Denman ; Rey. v. Penson,
i] 0 & P, 412,

(9) Reg. v. dllen, L. B. 1 C. C. B. 367 ; Reg. v. Fanning, supra, disap-
proved,
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Under the Con. Stat. U. C,, ¢. 32, 5. 6, a copy of an ex-
tract from the register of the marriage produced from the
proper custody, if signed and certified in compliance with
this clause, is sufficient evidence of the marriage, provided
some proof, either direct or presumptive, be given of the
identity of the parties. ()
Evidence of reputation, or the presumption of marriage,
arising from long ecohabitation, will not suffice on indict-
" ments for bigamy, but there must be proof of a marriage in
fact, such as the court can judicially hold to be valid (3)
The admission of the first marriage by the prisoner, un-

- supported by other testimony, is sufficient to support a con-
vietion for bigamy. (j) The prisoner’s admission of a prior
marriage is evidence that it was lawfully solemnized. (&)
The first wife is not admissible as a witness to prove that
her marriage with the prisoner was invalid; (/) and she

_cannot be allowed to give evidence either for or against the
prisoner. (m) But, after proof of the first marriage, the
second wife may be a witness; (n) for then it appears that
she is not the legal wife of the prisoner:. (o)

On an indictment for bigamy, the witness called to prove
the first marriage swore that it was solemnized by a justice
of the peace, in the state of New York, who had power to
marry ; but this witness was not a lawyer or inhabitant of
the United States, and did not state how the authority was
derived, as by written law or otherwise, Although the
court, in their individual capacity, knew that justiees of

(a) Re Hall's estate, 22 1. J, {Ch.) 177, re Porter's trusts, 25 L. J, (Ch }
688 ; Arch. Cr. Pldg. 884.
(t) HBeg. v, Smith, 14 U, C. Q. B, 367-8, per Hobinson, C. J. ; Breakey v.
, 2 U. C. Q. B. 353, per Robinson, C. J. ; and see doe dem. Wheeler
VJ]{ dlw,m3UCQB165
i} Reg. v. Ureamer, 10 L. C. R, 44,
[gl Reg. v. Newton, 2 M. & Rob. 508 ; Reg. v. Simmonsio, 1 C. ‘& K. 164 ;
Arch. Cr. Pldg, 885.
{8} Reg. vMad’den,letU C.Q B, 588; 3U. C L J 106; Reg ¥.
Tubbes, 1 U C. P. K. 103. ier Macaclay, ol
{m) }2&9 ¥, Baenvenu 15 L. C. J, 141,
(1) Reg. v. Tubbee, supra, 98.
{0) Reg. v. Madden, supra, 3 U. C. L. J. 106, per Kobinsonr, C. J.
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the peace had such power in the state of New York, and
that the evidence given was correct, yet they held it in-
sufficient. ()

The production and proof of a deed executed by the
prisoner, containing a recital of his having a wife and child
in England, and conveying lands in trust for them, is not
sufficient evidence to prove a prior marringe, even when
coupled with evidence of statements made by him at the
time of execution to one of the trustees, to the effect that
he had quarrelled with his present wife, and had a lawsuit
with her; that the place had been bought with his wife's
money, and he wished it to go to her; the trustees never.
having paid over anything to her, nor written to or heard
from her (g} _

In one case, where the prisoner relied on the first wife's
. lengthened absence, and his ignorance of her being alive,
it was held that he must show inquiries made, and that he
had reason to believe her dead, or, at least, could not ascer-
tain where she was, or that she was living, more especially
where as in this case he had deserted her, and this notwith-
standing that the first wife has married again, (r)

In another case, when it was proved that the Pprisoner and
his first wife had lived apart for the seven years preceding the
second marriage, it was held incumbent on the prosecution
to show that during that time he was aware of her existence ;
and that in the absence of such proof, the prisoner was
entitled to an acquital (s) From these cases it would seem
that the circumstances connected with the separation, affect
materially the burden of proof.

On an indictment for bigamy, it is ineumbent on the
prosecution to prove to the satisfaction of the jury that the
hasband or wife, as the case may be, was alive at the date

- {p) Reg. v. Smith, 14 U. C. Q. B. 565,
{7} Reg. v. Duff, 28 U. C, C, P, 255,
Ar) Beg. v. Smith, 14 U, C. Q. B. 565.
(8] Reg. v. Cur erwenLB.lCORl 35 L. J. (M. C.)58; Rey. v.

Bienvenu, 15 L. C. J, 341 ; Reg, v. Fontaine, 15L.C. J. 141 5 ; see also Reg.

v. Heaton, 3 F. & F. 819.
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of the second marriage. This is purely a question of fact for
the jury to decide on the particular cirgumstances of the
case, and there is no presumption of law either that the
party is slive or dead. (¢) Therefore, where, on a trial for
Dbigamy, it was proved that the prisoner married A. in 1836,
left him in 1843, and married again in 1847. Nothing was
heard of A. after the prisoner left him, nor was any eviderce
given of his age. The courf held that there was no presump- -
tion of law either in favor of or against the continuance of
A's life up to 1847, but that it was a question for. the jury,
as & matter of fact, whether or not A. was alive at thé date
of the second marriage (u) But when the case is brought
within the operation of the proviso in the 32 & 33 Vie, c.
20, s. 58, which exempts from criminal liability “any person
marrying a second time, whose husband or wife has been
continually absent from such person for the space of seven
years, then last past,” there is no question for the jury, and
the prisoner is exonerated from criminal lability, though
the first husband or wife be proved to have been living at
the time when the second marriage was contracted. By this
proviso, the legislature sanctions a presumption that a person
who has not been heard of for seven years is dead; but the
proviso affords no ground for the converse proposition,—
namely, that when & person has been seen or heard of within
seven years, a presumption arises that he is still living. (¥)

_ The prisoner having a wife living, was married to another
woman in the presence of the registrar, describing himself,
not as E. R., his true name, but as B. R. There was no evi-
dence to show that the second wife knew that his Christian
name was misdeseribed, It was held, nevertheless, that the
prisoner was guilty of bigamy, for the preswnption in favor
of marriage clearly imposed the burden of proving the in-
validity of the second marriage upon the prisoner. (w)

(€) Reg, v. Lumley, 1. R. 1, C. C. R. 106; 36 L. J. (M. C.) 86.
(u).f?bid. Lumiey, L. &, 1C. C. B. 198, per Lush, J

{v) Reg. v. Lumiey, L. R, 1 C. C. R. 198, per Lusn, /.
(1) Bey. v. Rea, L. B, 1C. C. B. 365, !
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Where the prisoner had sucessively married A., B, C. and
D, on an indictment for nmarrying D, C. being then alive, it
was held that, whether or not any evidence of the fact were
offered, it was for the jury to say whether A. was living at
the time of the prisoner’s marriage with C, ()

The common and statute law of England in relation to
marriage, as existing at the time of the enactment of the 32
Geo. IIL, e 1, was introduced by this statute. The canon
law, 50 far as it was part of the law of England at that time,
was also introduced, with the 26 Geo. 1L, c. 33; 25 Hy. VIIL,
¢. 22; 28 Henry VIIL, c. 7; 28 Henry VIIL, ¢, 16; and 32
Henry VIIL, c. 38; so far as they remained in force in
England. ().

Before the 26 Geo. II, ¢. 33, clandestine marriages, though
not void, were illegal, and subjected the parties to ecolesi-
astical censure : 1. e., all marriages were required to be cele-
brated in facie ecclesice, and by banns or license, or if a minor,
by consent of parents, atherwise they were voidable in the
ecclesinstical courts. Such marriages were rendered void by
this statute, but the 11th clause thereof, in which the avoid-
ing provision is contained, does not apply here. Itis there-
fore illegal in this country, as it was in England before the
26 Geo. 11, c. 33, to marry by license, wliere both or either
of the parties are under twenty-one, without the consent of
parents or guardians. But such marriages are not absolutely
void.  They are, however, irregular, (2) '

The Imp. Act 5 and 6 Win. IV, e, 54, is one of convenience
and policy, and does not expressly, or by necessary intend-
ment, extend to the colonies. It is, therefore, not in foree
here. This statute avoids all marriages celebrated between

persons within the prohibited degrees of consanguinity ;
~ and, under it, a marriage by a man with the sister of his

{z} Rex v. Willshire, T. R. 6 Q. B. D. 366.

(y) Hodging v. MeNeil, 9 U, O .. J. 128, per Haten, V.-C, ; 0 Grant,,
305 ; Reg. v, Roblin, 21U, C. Q. B, 857 : gee 9 I? C. L. J. 1, as to0 the Eng-
lish marriage laws, when the 32 Geo. IIL, c. 1, was passed. :

(z} Hodgtns v. McNeil ; Reg. v. Roblin, supra. -

’
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deceased wife is absolutly void, (2) though solemnized abroad
between British subjects, in a country by the law of which
‘the marriage would have been valid. (3) This doetrine does
not apply here; consequently the marriage of a man with
the sister of his deceased wife is not void. (5)

To render a marriage contracted by banns invalid, it
must be contracted with a knowledge by both parties that
no true publication of banns has taken place. (d)

It seems that if parties are married by banns, it is no
objection that they are under age; at all events, such was
the law in England prior to the 26 Geo. IL, ¢. 33. (¢) As
the publication of banns in the open manner required gives
parents and guardians timely notice of the intended mar-
riage, and an opportunity of forbidding it, so that, if they
make no effort to prevent it, their consent may reasonably
be assumed, (7} it would not seem unreasonable to hold that
the marriage by banns of a minor should be valid Where
banns have been published, and no dissent been expressed
by parents or guardians at the time of publication, the
husband being under age does not make the marriage void,
even by the Enghsh Marriage Act 26 Geo. I, ¢. 33. (g) It
is not necessary that marriages should be solemmzed in a
chureh, or within any particular hours. (4)

The Imp. stat. 28 and 29 Vic, c. 64, declares that colonial
laws establishing the validity of marriages shall have effect
throughout Her Majeaty’s dominions. The 11 Geo. IV, c.
36, cured defects in the form of ma.rnages solemnized by
Justices of the peace before the passing of the Act. (z)

~ The 18 Vic, c. 129, indicates clearly that the former
statute was not intended to operate retrospectively, except

(z) Reg. v. Chaduwick, 11 Q. B. 173; 17 L. J. (M. ) 33.

(&) Brook v. Brook, 3 3male & G. 481.

(e} Hodgins v. McNeil, 9 Grant, 305; 0. C. L. J. 126.

. {¢f) Reg. v. Rea, L. R. 1 C, C. R. 365 ar Kelly, C. B.; Rw Y. Wromtrm
% B. & Ad. 640 ; Tongue v. Tongue, 1 Movre, P. C. c&aas

(¢) Rex v, Inkab, - odnetts, 1T. R, 99, per Tord Manqﬁdd

{ ) Reg. v. Roblin, 21 U, [} Q. B. 454, per Robinaon, . J,

{g) Reg.v. Secker, 14 U, C. Q. B. 604

ith) Reg. v. Secker, supra ; Con. Stat U Coe 728 3

W§) Dae dem. Wheeler v. Me Williams, 2U. C. Q. B. 77.
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in the case of marriages solemnized by persons who before
that Aet had authority to solemnize marriage. The 11
Geo. IV., ¢. 36, had two distinet objects,—first, to remove
difficulties which might arise in consequence of marriages
having been irregularly performed by persons who had
authority to marry; and, secondly, to confer authority to
solemnize marriages upon ministers of certain religious
bodies, whose ministers had no such authority before that
Act was passed. The Act has retrospective force as to the
latter object only. ()

The 23 Vie, ¢. 11, and 24 Vic., ¢ 46, confirm and legalize
certain marriages therein mentioned. Chapters 46 and 47

«., of the 25 Vie. contain certain provisions as to registering

marriages and the offences connected therewith. Marriages
contracted in Ireland between members of the Church of
England and Presbyterians celebrated by ministers not be-
longing to the Church of England are legalized by the Imp,
stat. 5 & 6 Vic, e. 26, and such marriages celebrated before
that Act was passed are legal marriages in this country, (k)
A written contract is not essential to the validity of a Jewish
marriage, which has been solemnized with-all the usual forms
and ceremonies of the Jewish service and faith. Such mar-
riage is valid, though there exists in relation to it a written
contract which is not produced. (I) A case has been decided
in Quebec as to the mariage of a Lower Canadian by birth
with a squaw of the Cree nation. (m) In this case it was
held (infer alia) that a marriage contracted where there are
1o priests, no magistrates, or civil or religious suthority, and
no registers, is valid, though not ‘accompanied by any re-
higious or civil ceremony. An Indian marriage belween a
Christian and a woman of that nation or tribe, is valid, not-
withstanding the assumed existence of polygamy and divorce

{J) Pringle v. Allan, 18 U, C. Q. B, 578, per fobinson, C. T,
{ i} Breakey v. Breakey, 2U. €. Q. B. 349, :

(1) Frank v. Carson,” 156 U. C. C. P. 135.

tm) Connolly v. Woolrich, 11 L. C. 1. 197,

I
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at will which are no obstacles to the recognition by our courts
of a marriage contracted according to the usages and ecus-
toms of the country ; and an Indian marriage, according to
the usage of the Uree country, followed by eohabitation and
repute, and the bringing up of a numerous family, will be
recognized as a valid marriage by our courts. {n)

A marriage in a foreign country between persons not being
British subjects, if invalid there, must be held invalid in this
country, though the parties have done all in their power to
make it a valid legal marriage. (o) The age of consent to
marriage in & woman is twelve, (p) and for a man fourteen.
If & boy under fourteen, or a girl under twelve contracts
matrimony, it is void, unless both husband and wife consent
to and confirm the marriage after the minor arrives atthe age
of consent. (g)

In an indictment for bigamy committed in the United
States, it is necessary that the indictment should contain alle-
gations that the accused is a British subject; that he is or
was resident in the province, and that he left it with intent
to commit the offence. (v} The words, “or elsewhere,” in the
39 & 33 Vie, ¢ 20, s. 58, extend to bigamy committed in a
foreign jurisdietion. (s) Itis immaterial whether the second
marriage takes place in Canada or in a foreign country, pro-

vided, it the second marriage take place out of (Canada, the
accused be a subject of Her Majesty. () A soldier convicted
of bigamy is not thereby discharged from military service. (%)

It has been held that, under the 55 Geo. 1IL, ¢. 3, a writ of
exigi facias agalnst a person against whom an indietment for
bigamy has been found at the assizes, will be awarded by this
court upon the application of the prosecutor, without its being
applied for by the attorney-general. (v)

(n) Connolly v. Woolrick, 11 L.C F 197,

{0} Harris v. Cooper, 3110, C. Q. B. 182

{p) Reg.v. Bell, 16 U. C, Q. B. 2587-9.

(g} Reg. v. Gordon, R. & R. 48 Arch, Cr, Pldg. 886.
{r} %ﬁt“ v. MQuiggen, Rob. Dig. 1234,

{s X

{¢} See sec. 58.

{%) Reg. v. Creamer, 10 L. C. BR. 404,
{v) Rex v. Eirod, Taylor, 120.
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Libel—A Tibel upon an individual is a malicious defama-
tion of any person made public, either by printing, writing,
signs, or pictures, in order to proveke him to wrath, or to
expose him to public hatred, contempt, or ridicule, ()

Wherever an action will lie for a libel, without laying
special damage, an indictment will also He, () An action
for libel lies against a corporation aggregate where malice ir
law may be inferred from the publication of the words. ()

It would seem also that g corperation may be indicted
by its corporate name, and fined for the publication of sach
libel, (2} and an action for libel may be brought by one cor-
poration against another. (@) A joint action may be main-
tained against several persons for the Joint publication of a
libel. (B) It seems also that an indictment or information
- will lie against all persons concerned in the Jjoint publication
of a libel. {¢) '

The Imperial statute 32 Geo. IIL, e. 60, is in force in
Canada, and consequently it is for the jury to say whether
under the facts proved there is a libel, and whether the de-
fendant published it. (ce)

Where the defendant published the following ot and con-
cerning the plaintiff,— Caution : To all persons who may be
- entering into any arrangements with J. M. C. for his self-
action cattle and stock pump, who claims to have patented
the same in April last, T wish by this notice to caution the
public against having anything to do with Cousins or his
pumps, it being an infringement on my patent, which was
obtained by me in 1858, I intend to prosecute him irome-
diately. Beware of the fraud and save costs,”—it was held
thet this publication disclosed a libel on the plaintiff person-

—_— . JR— ———

(@) Arch, Cr. Pldg, 857.

=} Arch. Cr, Pldg. 857;: Stanton v. Andrews, 5 U, C, QB O g 229,
.per Macaulay, J. : ]

(y) Whitheld v. 8. B Ry. Go., 4 U. Q. L. J. 242; K B. & K. 115

{z) E. C. Ry. Co. v. Broom, 6 Ex. 314 ; Arch. Cr. Pldg, 7.

{a) L Fnatitut Canadien v. fe N, Monds, 17 L. 0 3 296,

{b) Brown v. Hirley, 5 U, C. Q. B. Q. 8. 734. :

ic) Jbid. ; Rex v. Benfield, Burr., 980 ; 5 Mod. 167,

fec) Beg. v. Dougall, 18 L. C, J, 85.
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ally, in the caution to all persons about to enter into arrange-
ments with the plaintiff for his pumps, against having any-
thing to do with plaintiff or his pumps, and in the words
« howare of the fraud,” in relation to the infringement of the
patent. ()

Where the plaintiffs were manufacturers of hags, and
soanufactured a bag which they called the “ bag of bags ;" and
the defendant printed and published concerning the plaintiffs
and their business the words following: “ As we have not
seen the bag of bags, we cannot say that it is useful, or that
it ig portable, or that it is elegant. All these it may be. Bat
the only point we can deal with is the title, which we think
very silly, very slangy, and very vulger, and which has been
forced mwpon the notice of the public ad nauseam.” 1L was
held on demurrer (by Mellor and Hannen, J.J.) that it was a
question for the jury whether the words did not convey an
imputation on the plaintiffs’ conduetin their business, and
whether the language went beyond the limits of fair criticism ;
by Lush, J., that the words could not be deemed libellous,
either upon the plaintiffs, or upon the mode of conducting
their business. (¢)

The defendant published in a newspaper an article respect-
ing the plaintiff ag inspecting field-officer of volunteers and
militia, in which, after referring to a recent inspection of a
particular battalion, and stating that it was not often that
«an example of swearing and drunkenness was set by the
officers to their men,” it was said it was very little to the
plaintiff’s credit that © he appears hefore the volunteers as a
transaressor without apology of those laws of discipline and
good conduct, the observance of which he so strietly enjoins.”
Tn another part, it was said, “ we have been for some time
aware that the plaintiff was often incapable of attending to
his duty here and elsewhers, and now that his evil habits
appear to be entirely beyond his control, it is high time for

(d) Cousins v. Merrill, 16 U. C. C. P. 114 R
{a) Jenner v. A’ Beckett, L R7Q B 1L
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the head of the department to deal with the case.” Per
Draper, C. J., the publication complained of, without the aid
of any inuendo or explanation, is libellous, (£}

To charge a man with ingratitude is libellous, and such
charge may also be libellous, notwithstanding that the facts
upon which it is founded are stated, and they daq not support
- the charge, (¢) '

A written paper charging the plaintiff with having wrong-
fully taken the defendant’s logs, sawing them up and selling
the lumber, is libellous, without any averment or proof that
larceny was thereby imputed. (%) Soawritten paper, charging
the plaintiff, an attorney, with being governed entirely Ly a
eraving atter his own gains, without regard to the interests
of his elients, and reckless of bringing them to ruin, is libel-
lous. (9) But it is not libellous to write of a man that his
outward appearauce is more like that of an assassin than of
an honest man. () '

The publication of any obscene writings is unlawful and
indictable. (k) The test of an obscene pablication is whether
the tendency of the matter charged as obscenity is to
deprave and corrupt those whose minds are open to such
immorel influences, and ‘into whose hands a publication of
this sort may fall. () 1t is no defence to an indictment for
such a publication that the object of the party was land-
able; (m) for, in case of libel, the law presumes that the
party inteaded what the libel is caloulated to effect. (n)

It is now well established that faithful and fair reports
of the proceedings of courts of Justice, though the character
of individuals may incidentelly suffer, are privileged; and
that for the publication of such reports the publishers are

(/) Baretto v. Pirie, 26 U. C. Q. B. 469.

{g) Cox v, Lee, L. R. 4 Ex. 284,

(a) Connick v. Wilson, 2 Kerr, 496,

{3) Andrews v, Wilson, 3 Kerr, 86,

() Lang v. Giltert, 4 Allen, 445,

i Reg. v, Hicklin, L. R.3'Q. B. 360; 37 L. J. (M. C.) 89,
() bid. 371, per Cockbyrn, C. J.

(m) Ihid,

%} Reg. v. Atkinson, 17 U, C. C, P, 304, per J. Wilson, J.
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neither criminally nor civilly responsible. (¢) The immunity .
thus afforded in respect to the publication of the proceedings
of courts of justice rests on a twofold ground: First, the
oceasion is such as repels the presumption of malice, for they
are published without any reference to the individuals con-
cerned, and splely to afford information to the public for the
benefit of society. The other and broader principle on which
this exception to the general law of libel is founded is, that
the advantage to the community from publicity being given
to the proceedings of courts of justice is so great, that the -
oceasional inconvenience to individuals arising from it must
yield to the general good. { )

As to the publication of éx parte proceedings of courts of
justice, such as béfore magistrates, and even before the
superior courts as, for instance, applications for criminal
informations—if an indictment were preferred for such pub-
lication, it would probably be held that the criterion of the
privilege is not whether the report was or was not ez parte,
but whether it was a fair and honest report of what had
taken place, published simply with a view to the information
of the publie, and innocent of all intention to de injury to
the party affected. (¢)

As to the privilege of reporting legal proceedings, the
dignity of the court cannot be regarded, but only the nature
of the alleged judicial proceeding which is reported. For
this purpose, no distinction can be made between a court pe
proudre and the House of Lords sitting as a court of justice,
But as to magistrates, if, while occupying the bench from
which magisterial business is usually administered, they,
under pretence of giving advice, publicly hear slanderous
complaints, over which they have no jurisdiction although
their names may be in the commission of the peace, a report

(o) Wason v. Walter, L. R. 4 Q. B, 87, per Cockburn, C. J. 38; L. J.
(Q. B.) 34 ; Byalls v. Leader, L. R. 1 Bx. 206 ; 35 L. J. Ex. 185 ; but see
Small v. McKenzie, Draper, 188.

{p) Wason v. Walter, L. R. 4 Q. B. 87-8, per Cockburn, C. J,

{g) Thid, 94, per Cockburn, C, J.
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of what passes is as little privileged as if they were illiterate
mechanics assembled in an alehouse, (r)

‘The privilege accorded to a fair and impartial report of
proceedings in a public court of justice extends to pre-
liminary proecedings on a charge of an indictable offence
before a magistrate, sitting in an open police court, where
the proceedings terminate in the dismissal of the charge,
and where, the report keeping pace with the proceedings,
which occupy several days, is published in parts, in different
numbers of a newspaper, and a portion of it while the pro-
ceedings are pending. But the privilege does not extend to
comments by the reporter reflecting on any of the parties ;
8¢ In an account of proceedings out of which an abortive
charge of perjury arose, to the statement that the evidence
of certain witnesses entirely negatived the story of the
defendant, and satisfied the court that he knew that it was
false. (s) :

Proceedings before magistrates, under the 32 & 33 Vie,,
¢. 31, “in relation to summary convictions and orders,” in
which, after both parties are heard, a final judgment is
given, subject to appeal, are strictly of a judicial nature ;
the place in which such proceedings are held is an open
eourt; (2) the defendant, as well as the prosecutor, has a
tight to the assistance of attorney and counsel, and to eall
what witnesses he pleases; and both parties having been
heard, the trial and the judgment may lawfully be made
subject of a printed report, if that report be impartial and
correct. () '

A magistrate, upon any preliminary inquiry respecting
an indictable offence, may, if he thinks fit, carry on the
inquiry in private, and the publication of any such pro-
ceedings before him would be unlawful ; but, while he con-
tinues to sit foribus apertis, admitting into the room where

{r) Lewis v. Levy, 4 U. C. L, J. 215, per Campbell, C. J. ; E. B. & E. 554,
{8) ftid. 213 ; E. B. & I, 537,

{£) See sec. 29, :

{u) Lewis v. Levy, 4 U. O, L. I, 215, per Campbeil, C. J.
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he sits a8 many of the public as can be conveniently accom-
modated, thinking that this course is best caleulated for the
investigation of truth and the satisfactory administration
of justice, the court in which he sits is to be considered as
a public court of justice. () )

The privilege of publishing judicial proceedings extends
to all parties concerned therein. The acts, words, or writ-
ings of judges of the superior or county courts, grand or
petty jurymen, or witnesses, are absolutely privileged, on
the ground that the law gives faith and credence to what
they do in the course of a judicial proceeding. (w)

An affidavit made in a judicial proceeding is privileged
on the established principle that no action will lie for words
spoken or written in the course of a judicial proeeedings
and this although the affidavit is lbellous in its language,
and there is evidence of express malice. (z)

A letter, or report in writing, by & military officer, n the
+ ordinary course of his duty as such officer, is an absolutely
privileged communication, even if written maliciousiy, and
without reasonable and probable cause. {¥)

A communication made bong fide upon any subject-matter
in which the party communicating has an interest, or in
reference to which he has a duty, is privileged, if made to a
person having a corresponding interest or duty, although
it contain eriminatory matter which, without this privilege,
would be slanderous and actionable. .

The defendant, with others, having presented a memorial
to the Secretary of State for the Home Department, setting
out certain acts done hy the plaintiff, and complaining of his
conducs, and requesting his removal from the office of a
justice of the peace; the court held, in an action for libel
by the plaintiff against the defendant, the jury having found
bona fides, that the communication was privileged, since,

2186, per Camphell, O, J.

R. 5Q. B. 103, per Cockburn, C. J.

U. C. L. J. 262 ;4 Ex. N, 3, 569.

B. 5 Q. B. 94, per Mellor and Faush, J.J.,

vy Lewis v, Levy, 4 U, C, L. J.
{w) Dowkins v. Lovd Paulet, L.
{x) Henderson v. Broomhead, b
() Dawkins v, Lord Paulet, L.

Cockburn, C, J., dissenting,
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being addressed to the Secretary of State, it was virtually
addressed to Her Majesty, for the removal of the plaintiff
from his office, and must be taken to be done bona fide with
& view of obtaining redress, and that the memorial was pro-
perly addressed to the Secretary of State, he having a cor-
responding duty to perform in the matter, (2) _

An action for libel contained in communications made to
the executive Government, with a view of obtaining redress,
cannot be sustained, unless it can be proved that the party
making them acted maliciously, and without prohable
~ cause, (a)

A petition to the Lientenant Governor, complaining of a
public grievance in regard to the conduct of commissioners
of the Court of Requests, and charging them with partiality,
corruption, and connivance at extortion, and highly defama-
tory in its language, signed by a great nutaber of persous,
and praying for redress, is a privileged communication ; and
no action for libel will lie upon it, though the defendant has
eirculated it, and been the means of obtaining signatures to
it of individuals who knew mnothing of the facts stated in
such petition, and sowe of whom supposed it to be a matter
of a totally different description. (b)

The principle of the law laid down in the Bill of Rights,
1 Wm. & M, stat. 2, namely, that it is the right of the subject
to petition the Queen, and that all commitments and prose-
cutions for such petition are illegal, applies to the case of a
petition to the Governor, as representing the Queen. The
ground on which the principle rests applies as well to petitions
addressed to the head of the executive Government as to
either of the other branches of the legislature. But, in any
of these cases, evidence of malice, coupled with the know-
ledge that the statements were false, or the inferemce of
malice arising from the certain comscionsness on the part of
the defendant that the statements were false, may, perhaps,

{2} Horrison v. Busk, 1 U, C. L. J. 156 ; 5 E. & B. 344,
{a) Rogers v. Spalding, 1 U. C, Q. B. 258.
(B) Stanton v, Andrews, 57, C. Q. B. Q. 8, 211,
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constitute so clear a case of flagrant and intentional abuse of
the right of petitioning as to destroy the privilege, and give
the injured party a claim to legal redress. (¢)

Petitions to the QJueen, or to any of her ministers, com-
plaining of the conduct of an individual, and containing
defamatory statements against him, are or are not privileged
gommunications, according to the motives and intehtion of
the petitioner in making them. If he fairly and honestly
makes statements in such petition prejudicial to any person’s
character, but which he helieves to be true, and which are
made for the sole purpose of obtaining redress of what he
really considers an injury or abuse, his petition is privileged.
If he falsely and maliciously prefers a scandalous charge
against the individual in such a petition, with the intention
of committing an injury, instead of seeking redress, his
petition is not privileged. The legal presumption is always
m favour of the petitioner that he acts fairly and honestly,
unless the circumstances of the case afford some evidence of
an evil and malicious intention, in which case the question
of. privilege is a fact for the jury to determine, under the
direction of the court.

The declaration in the Bill of Rights was intended for
the protection of petitioners applying to the Crown for the
redress of some supposed grievances of a public and general
character, and which is thought to be occasioned by some
existing law, order in council, proclamation, or other act of
the Government, or of any department of Government, but
not a petition by one individual against another. The
whole seope and spirit of the Bill of Rights peints to public
and political rights. Private rights were left to the protee-
tion, and private injuries to the diseretion, of the common
law, or to such other laws as might be made by parliament
in the ordinary course of ]egisla.tion. (d)

{e) Stanton v, Andrews, 5 U. C. Q. B. O, S 220, per Robinson, C. J.;
Fatrmon v, Ives, LD. & R. 252; 6 B. & Ald 642,
() Stanton v. Andrews, B U. C. Q. B. 0. 8. 221 e seq., per Sherwood, J.
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In consequence of the decision in Stockdale v. Honsard, (e)
the 31 Vi, ¢. 23, was passed. Section 4 of this Act provides
that in any proeeeding, civil or eriminal, against & person
for publishing any report, paper, vote, or proceeding, by or
under the authority of the Senate or House of Commons,
the eourt or judge may stay all proceedings, on production
of & certificate, under the hand of the speaker or clerk of
the Senate or House of Commons, shewing the authority
for the publication, {f) .

Where a presumptive case of publication, by the act of
any other person, by his authority, has been established, it
will be & good defence for the defendant to show that such
publication was made without his authority, consent, or
knowledge, and did not arise from want of due care or
caution on his part. (g}

It would seem that s. 9 of this statute applies to private
and personal libels only. (%)

Members of parliament are neither civilly nor criminally
liable for anything they may say in parliament, in the
course of any procecdirnigs therein; and, from motives of
the highest policy and convenience, ministers of the Crown
cannot be held liable for any adviee given to the Sovereign,
however prejudicial sueh advice may be to individuals, ()

But prier to the decision in Wason v. Walter, (j) there
wag no authority that the publication of a debate in par-
liament was privileged In this case, it was held that a
faithful report, in a public newspaper, of a debate in either
house of parliament, containing matter disparaging to the
character of an individual, which had been spoken in the
course of the debate, is privileged, on the same principle as

()FA &F. 1;2Per. &D, 1.

{ /) Siockdnle v. Hansgrd, 1) A, & E. 207 ; 3 Per. & D, 346.

{9} Con. Stat. U. C., ¢. 103, 5. 13; and see Rey, v. Holbrook, L. R. 3
B. D, 60.

(k) Eeg. v, Duffy, 2 Cox, 45,

(8} Dawkins v. Lord Paulet, L. R. 5, Q. B. [16-7, per Mellor, J.; aoe alzo
ex parte Wason, L, R. 4Q. B. 573 :

(AL R 4Q.B.73; 38 L. J. (Q. B.) 34,
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an aceurate report of proceedings in a court of justice is
privileged—namely, that the advantage of publicity to the
community at large outweighs any private injury resulting
fror the publication.

The plaintiff presented a petition to the House of Lords,
charging a high judicial officer with having, thirty years
before; made a statement, false to his own knowledge, in
order to deceive a committee of the House of Commons,
and praying inquiry, and the removal of the officer, if the
charge was found true. A debate ensued on the presenta-
tion of the petition, and the charge was utterly refuted, -
That was held to he a subject of great public concern, on
which a writer in & public newspaper had full right to

~ comment, and the occasion was therefore so far privileged
that the comments would not be actionable so long as a
jury should think them houest, and made in a fair spirit,
and such as were justified by the circumstances, as disclosed
in an accurate report of the debate. (k)

But all the limitations placed on the publicatinn of the
proceedings of courts of justiee, to prevent injustice to indi-
viduals, apply to parliamentary debates. A garbled or par-
tial report, or of detached parts of proceedings, published with
intent to injure individuals, will equmally be disentitled to
protection ; and the publication of a single speech in parlia-
ment, for the purpose or with the effect of injuring ar indi-
vidual, will be unlawful. (/} But such a speech is privileged,
it bona fide published by a member, for the information of
his counstituents. (m)

Whatever will deprive reports of proceedings in courts of
Jjustice of immunity will apply equally to a report of proceed-
ings in parliament.

Independently\ of the orders of the Hnuse, there is nothing

{k} Wason v. Walter, L. R. 4 Q. B. ;3 38 L. J. (Q B.}

{I) Thid. B4, per Cockbur n, C. J.; Rex v. Lord Abmgd.on } Eap, 226 ;
ez v. Oreevey | M. & 8. 273

{m) Doavison v. Duncan, TE. & B, 229; 26 L, J. (Q. B.) 104 ; Wasom v.
Waller, aupra, 95, per Cockburn, C, J.
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unlewful in publishing reports of parliamentary proceed-
ings. (n) _

1t has been held that ministers of religion in the Province
of Quebec are amenable to the courts of civil Jjurisdiction in
the same-manner and to the same extent as other persons ;
and that an action of slander will lie againgt a Roman
Catholic priest for injurious expressions regarding private
individuals, nttered by him in his sermon. {0)

When a party acts in good faith, and not officially, in a
matter of business, in which he has a personal interest, and
is also employed by others, a letter written under such cir
cumstangces, though it contains a term in ite gravest senge
hibellons, is privileged, on accouut of his particular and legiti-
mate connection with the subject of which he was writing,
rebutting the presminption of walice; and in the absence of
evidence of actual malice, he could not be prosecuted for
libel. (p) The bona fides is made out when the privilege is
ascertained. The truth of the words is. assumed to support
the privilege, and the defendant is not called upon to prove
it. () -

The privilege which 2 coramunication receives must result
either from some right on the part of the defendant to say
what is complained of, or from a sense of duty, public or pri-
vate, legal or snoral, under which the defendant is acting. (7}
But where the violence of the language, or the maaner of
publication, is in excess of what the oceasion Justifies, the
privilege is gone. (s)

The proper meaning of a privileged communication is this
that the occasion on which the communication was made

(n} Wason v, Walter, L. R. 4 Q. B. 95, per Cockburn, C. J.

(0) Deronin v. Archambault, 19 L. C. 1. 157 ; see alao Brossoit v, Turcotte,
20L. C. J. 141 ; Blanchard v, Ricker, 20 L. C. J. 146,

(%] Hanna v. De Blaguiere, 11 U, C. Q. B. 310 ; Tenchv. &, W, By. Co,,
31 U. C. Q. B, 8; Ronayne v. Wood, 5 Revue Leg. 301 ; Durette v. Cardinal,
4 RBevue Leg. 232,

(q) McCuflough v. Melntee, 2 E, & A. 380.

(r) Poitevin v. Morgan, 10L. C. J. 99, per Badgley, J.; Hearne v. Stowell,
12 A, & E. 71526, :

{s) Graham v. Crozer, 44 U. C. Q. B, 318; Millr v. Johnston, 23
7. C C P 580, Holliday v, Ontario Farmers’ M, Ins, Co,, 1 App. R. 483
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rebuls the inference prima focie arising from a statement pre-~
Jjudicial to the character of the plaintiff, and putls it upon him
to prove that there was malice in fact, and that the defendaut
was actuated by motives of personal spite or ili-will, inde-
pendent of the cccasion on which the communication was
made. (f)

The resolution of an incorporated association censuring
one-of its members, is privileged. (%) And where the general
manager of a railway company dismissed the plaintiff, s
conductor, for alleged dishonesty, and by his directions
placards, describing the offence and stating the plaintiffs
dismissal, were posted up in the eompany’s privat.e qffices for
the information and warning of the company’s employees, it
was held a reasonable mode of publication, although the
notices had beer seen by strangers. (v)

The proof of express malice appears to consiat, in all cases,
in showing maela fides in the defendant, and this renders him
liable, because, by the general rule applicable to such cases,
every person is hound for an intentional injury done by him
to another. (w)

To entitle matter otherwise libellous to the protection
which attaches to communications made in the fulfilment of
a duty, bena. fides or honesty of purpose is essential; and to
this again two things are necessary: first, that the com-
munication be made not merely in the course of duty bug
also from a sense of duty; and second, that it be made with
a belief of its truth. (z)

Where the libel is clearly a privileged commumcatmn the
inference of malice cannot be raised on the face uf the libel
itself ; but intrinsic evidenee of actual express malice must
be given, and it is not to be taken to be malicious although

{t) PO%‘M’RV Mm'gcm, 10 L. 0 J. 98, per Badgl . ; see also Shaver
v. Linton, 22 U. C. Q. B. 183, ‘per Hagarty, eSymrmlle v. Hawking,
10 C. B. 583,

() Cuthbert v. The Commercial Trav, Aas 39 U. C. Q. B. 518

(v) Penchv. . W. By. Co. 35 0. . Q. B

() Poilevin v. Morgan, 10 L. C. J. 98, per Ba.dgley, .

(=} Daswking v. Lord Paulet, L. R. 5 Q. ge 102, per Cockburn, C. J.
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it may turn out to be unfounded, but the plaintiff must also
prove the statement to be false as well as malicious. (¥)

Malice, in its legal sense, means a wrongful act done inten-
tionally, without just cause or excuse. (z) By legal malice
is meant no more than the wrongful intention, which the law
always presumes as accompanying a wrongful act, without
any proof of malice in fact. («) '

For the purpose of proving express malice, the plaintiff
may show that the libel is really untrue ; hut this alone will
not constitute express malice, but it may, along with other civ-
euinstances, raise an inference that express malice exists. (&)

Libellous expressions, used in a privileged communication,
may be evidence of actual malice for the | ury ; but if taken
In connection with admitted facts, they are such as might
have been used honestly and bona jide by the defendant, the
Judge may withdraw the case from the jury, and direct a
verdict for the defendant. (¢) R

The defendant, in a privileged communication, described
the plaintiff’s conduct as “ most disgraceful and dishonest.”
The conduct so deseribed was equivocal, and might honestly
have been supposed by the defendant to be as he deseribed it.
The court held that the above words were not of themselves
evidence of actual malice. (d)

The question is not simply whether the act or fact stated
is true or untrue, but whether the defendant had reason
honestly to believe the act or fact to have been as he Tepre-
sented. (¢} And the truth of the statement may not always
be justification. ( ) :

(y) Mclutyre v. McBean, 13 U, C. Q. B, 531. See also McCullongh v.
Mefntee, 13 U. O, C. P. 438 ; Shaver v, Linton, 22 U. (. Q. B, 183.

(z) Poitevin v. Morgan, 10 L. . J. 97, per Badgley, J.; Mcle v.nlyr
McBean, 13 U. C. Q. B. 542, per Robinason, ‘g J.

{a) Wason v. Waller, L. R, 4 Q. B, 87, E,er Cockburn, C. J. -

(8) McCullough v, Melntee, 13 U, 0. C. P, 441; per 4. Wilson, J.

(¢} Spill v. Maule, L. R. 4 Ex, 232, '

() fhid.

te) MeCQuilough v. Mclniee, 13U, C. C. P, 44], per 4. Wilson, J. ; Har-
rison v. Bush, 3 E & B, 344, : ) ) :

(f) Petrin v. Larochelle, 4 Revue Leg. 286 ; Reg, v. Dougall, 18 L. C. J.
85 ; but see aa to truth in actions against public officers, Genest v. Normand,
b Revue Leg. 161, :



144 THE CRIMINAL LAW OF CANADA,

‘When express malice is shown, by proving the libel false
as well as malicions, the defendant may still make put a good
defence, by showing that he had good grounnd for believing
the statement true, and acted honestly under that persna-
sion..{g) And acts of the defendant occurring immediately
after the publication may+be given in evidence to show that

. thers was no malice. (%)

Before it can become material for the jury to inguire
whether the defendant acted maliciously or not, the plaintiff
must satisfy them that the defendant’s statements are not
true, and that he had no reasonable ground for believing
them to be true. (1)

It is matter of law for the judge to.determine whether the
oceasion of writing or speaking criminatory lauguage, which
would otherwise be actionable, repels the inference of malice,
constituling what is called a privileged communication. (f)
If, at the close of the plaintiff’s case, there is no intrinsic or
extrinsic evidence of alice, it 1s the duty of the judge to
direct a nomsuit or verdict for the defendant, without
leaving the question of malice te the jury.

But whenever there is evidence of nalice, either extrinsic
or intrinsic, in answer to the immunity claimed, by reason of
the occasion, a question arises which the jury, and the jury
alone, ought to determine ; {4} and the proper course then is
for the judge to ask the jury whether the matter was pub-
lished bona fide. If they come to the conclusion that it was,
then it is for the judge to say whether, under all the circum-
stances, it is or is not a privileged communication, (f) Tt is
wrong to lsave to the jury whether an alleged libel is

i@ .Mc[ntyrev MeBean, 13 U, C Q. B. 534,

{h) Reg. v. Dougail, 18 L. C. J

{i) Mcfniyre v. McBean, 13U C Q B. 534.

{7} McCullough v. Mclntee, 2 E, & A, 390,

{k) Shaver v. Linton, 22 U. C. Q. B. 183, per Hagarty, J Cooke v.
Wildes, 5 E. & B. 340 ; see also Poitevin v. Morgan, 10 L. J 99, per
Badgley, J, ; Lawless v. 4. K Cotion Co.,, L. R. 4 Q. B, 26‘2 J]{cfnsee. Y.
MeCullough, 10U. C. L. J. 238 (in E & A )

{1} Stace v, Griffitkh, L, B. 2 P, C. App. 428, per Lord Chelmaford.
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contatned in an official document and privileged communi-

cation. (1) _ .
In some cases the presumption of privilege is altogether

conclusive, and the law will not allow any evidence to be
adduced to remove or impeach it The regular and established
_proceedings in parliament and in courts of Justice are of this
character, and no action for libel can be supported upon any
part of their contents, The reasons given for this absolute
privilege are, first, that the safety and welfare of the com-
munity requires that all such public proceedings should be
perfectly unrestrained and free, and vnly subject to the
authority and discretion of the tribunals in which they take
place; second, that such tribunals possess the power of
expunging all defamatory matters, if ircelevant from the
proceedings, and of obliging the offending party to make
satisfaction. (n) . S

When a communication is not absolutely privileged, it is a
sufficient answer in point of law to say that it was malicious,
and made without reasonable and probable cause. (o)

The defendant, hearing that a tradesman had been hoaxed
by a letter written in his name, and ordering a certain
article, wrote to the tradesman a letter to the effect that,
in his opinion, the letter was written by the plaintiff, It
burned out that it was not; but the jury found that the
defendant sincerely believed that it was ; and the court held
that, even if the letter was a libel, it was a privileged com-
munication. { p)

The defendant having published in his newspaper a report
rerd at a vestry meeting, containing a statement to the
effect that certain returns of the plaintiff, 2 medical man,
to the registrar under the statute, were willully false, such
report not having been published by the vestry, it was held

that the publication was not privileged. (¢) .
{m) Stace v, Griffith, I. R, 2 P, . App. 428, per Lord Chelmaford,
tn) Stanton v, Andrews, 5U. C. Q. B. 0. 8. 221, ef aeq., er Sherwood, J.

{0} Dawkins v. Lord Paulet, L. R. 5 Q. B, 101, per Coclburn, C. J.

(P} Croft v, Stevens, 87, C. L. J. 280 :TH. &N, 570, ‘ :
h[tf}} f;g:kam V. Pick]@um, 8U.C L J. 335; 7TH. & N. 591 ; A1 L.,
{Ex.) 133. .
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A churchwarden having written to the plaintiff, the in-
eumbent, accusing him of having desecrated the church, by
allowing books to be sold in it during service, and by turning
the vestry room into a cooking apartment, the correspond-
ence was published without the plaintiff’s permission, in the
defendant’s newspaper, with comments on the plaintiff’s con-
duct; it was held that this was a matter of public interest,
which might be made the subject of public discussion, and
that the publication was therefore not libellous, ualess the
language used was stronger than, in the opinion of the jury,
the occasion justified, (v} _

A charge against the plaintiff, of wrongfully taking the
defendant’s logs, sawing them inte lurrber, and gelling it,
was contained in a letter written by the defendant to one
M., an intimate friend of his, who was a near relative to the
plaintiff, but in no way interested or concerned in business
with either party, with the avowed object of defendant’s
aveiling himself of M.s influence and good offices in his
controversies with the plaintiff, and to warn the plaintiff and
his mother against the consequences of lawsuits, and the
alleged interested motives of his attorney. M. being absent
from the country, the letter was opened by his agents and
relatives, and became public ; it was held that this was not a
privileged commnuication. (s)

It seems the 67th section of 32 & 33 Vie, ¢ 29, will
apply to cases of libel. In Hughes v. Dinorben, (§) 1o prove
that libels declared on were written by the defendant,
certain documents, admitted to be in his handwriting, were
used as standards of comparison. The plaintiff called several
witnesses, and, to sapport and strengthen such-evidence, he
preduced seven anonymous letters, generally relating to the
same matters as the libels declared on. This evidence was
admitted to prove malice, and the letters were also used as &

(r) Relly v. Tinling, L B 1Q. B. 699335 L. 1. (Q. B} 281.
{8} Connick v. Wilion, 2 Kerr, 496 ; ibid. 617 ; and see Andrews v, Wilson,

3 Kerr, 96.
() 32 L. T. Rep. 27).
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comparison of the handwriting in dispute, and no objection
wes madé by defendant's counsel. It was held that these
seven anonymous letters were admissible-~that they were
relevant to the issue to show malice ; but that, if a proper
objection had been made at the time of the trial, they conld
not have been received as evidence of handwriting.

Upon an indictment for libel, published at defendant's
Instance, in a newspaper, it appeared that the editor, who
wag not indicted, before inserting the libel, showed it to the
‘prosecutor, who did not express any wish to suppress the
publication, but wrote a reply, which was also inserted.
This was held not such a defence for the parties indicted as
to render a conviction illegal. (x) )

In Quebec it has beenn held no defence to an action forlibel
to say that the defendant, o newspaper proprietor, must give
his readers all the information he can on public matters ; or
that what was said of the plaintiff formed part of a general
report of the proceedings at a nomination ; or, that scenes of
violence took place at such nomination, concerning which the
public wes desirous of being informed; or that the article
had to be written in haste ; or that the information obtained
was from persons worthy of belief ; or that the article was
written with the sole object of giving information to the
public in the manner usually practised by newspapers
generally ; or that the plaintiff had not demanded a rectifica-
tion from the defendant; (#) or that a rumor existed to the
effect; stated in the article complained of as libellous. (w)

And it Is 1o answer to an application for a criminal infor
metion for Iibel, to say that the defendants had no personal
knowledge of the matter contained in the alleged libels, but
received them from personus whom they deemed trustworthy ;
that a certain newspaper (naming it) was controlled by the
applicant, who was an active politician, and had publisiied a

(4) Beg, v. McHlderry, 19 U. €. Q. B, 188; gee, a3 to justification,
Stewart v. Rowlands, 14 U, C. C. P. 485 ; Hill v. Hogg, 4 Allen, 108,
{©) Devy v. Fabre, 4 Q. L. g N

{w) Reg. v. Dougall, 18 L. C. J. 85.
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number of articles violently attacking one S, who was a can-
didate for a public office, and the -libels in question were
published with a view of counteracting the effect of these
articles, and believing them to be true and without malice. ()

The eourts in this country, following the English decisions,
confine the granting of e¢riminal informations for libel to the
case of persons ocoupying an official or judicial position; and
filling some office which gives the public an interest in the
. speedy vindication of their character, or to the case of a
charge of a very grave or atrocious nature. (y) Therefore,
leave to the manager of a very large railway company to file
a criminal information for libel was refused. (z)

There should be no delay in making the application. The
complainant should come into court either during the term
next after the cause of complaint arose, or so soon in the
second term thereafter as to enable the defendant, unless
prevented by the accumulation of business in the court, to
show cause within that term; and this without reference to
the fact whether an assize has intervened or not. ()

The court, on such an application, is placed in the position
of & grand jury, and must have the same amount of infor<
tation as would warrant a grand jury in returning a true
bill. A grand jury would not' be justified in returning a
true bill unless the libel itself were laid before them. There-
fore, the application for a criminal information must be
rejected, unless the libel is filed with the affidavit on which
the application is based. (b)

The denial on such an application should be as full, clear,
and specific as possible, and all the circumstances must be
laid before the court fully and candidly in order that they
may deal with the matter. (¢} '

(x} Reg. v. Thompson, 24 U, C. C. P, 252.

(y) Reg. v. Wilson, 43 U. C. Q. B. 583; but ses Reg. v. Thompson, 24
. C. ¢ P. 252

(2} Ibid. . .

(@) Reg. v. Wilkinson, 41U, C. Q. B.1; Reg. v. Kelly, 28 U. C. C. P. 35.

{b) Bz parte Gugy, 8 L. C. R, 353,

{c) Reg. v. Wilkinson, 41 U. C.QB. 1
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Under the Con. Stats. U, C., c. 103, a plea to an information
for libel must allege the truth of all the matters charged. (d)

The use of the invendo in an indictment for libel is to .
explain the evil meaning of the defendant when the words.
are apparently innocent and inoffensive, or ambiguous.
The doctrine of taking words in their mildest sense is
applied only when the words, in their natural import, are
doubtful, and equally to be understood in one sense as
in the other. (¢) It is for the court to say whether the
inuendo is capable of bearing the meaning assigned by it,
and for the jury to say whether that meaning was intended
and proved. (/)

Hiot.—This offence is defined to be a tumultuous disturh-
ance of the peace, by three persons or more agsembling
together, of their own authority, with an intent mutually
to assist one another against any one who shall oppose
them in the execution of some enterprise of a private
nature, and afterwards actually executing the same in a
violent and turbulent manner, to the terror of the people,
whether the act intended were of itself lawful or unlaw-
ful. (g) -

The difference between 2 riot and an wnlawful assembly
is this: the former is a tumultuons meeting of persons,
upon some purpose which they actually execute with vio-
lence, and the latter is & mere assembly of persons, upon a
purpose which, if exeeunted, would make them rioters, but
which they do not execute, nor make any motion to exe- -
cute, (&) ' :

There is also an oftence of a similar character, called a
rout. This offence is distinguishable from an unlawful
assembly in this, that the parties actually make a motion

(d) Reg. v. Moylan, 19 U. C, Q. B. 521,

(¢) Somers v. House, Holt, 39.

(F) Sturt v. Blagg, 10 Q. B. 906 ; Anongmous, 29 U. C, Q. B, 462, per
Wilson, J. :

(%) Reg. v. Kelly, 6 1. C. C. P. 372, per Draper, C, J.

(A) Thid.; Rexv. Birt, 5 (. & P, 154,

»
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to execute the purpose which, if executed, would make
them rioters. (¥)

The case of Reg. v. Kelly (j) fully maintains the distine-
tion between a riot and unlawful assembly. In this case,
the defendant was indicted for riot and assault, and the
jury found him guilty of a riot, but not of the assault
charged. The court held that a convietion for riet could
not be sustained, for the assault, the object of the riotous
assembly, had not been executed, but that the defendant
might have been found guilty of forming part of an unlaw-
ful assembly. (&)

It may be observed generally that all the parts of this
definiticn must be satisfied, in evidence, before the jury can
conviet of riot. Three persons, or more, must be engaged
therein ; (/) it must relate to some private quarrel, only ;
for the proceedings of a riotous assembly, on a public and
general account, may amount to overt acts of high treason,
by levying war against the Queen. (m) The offence must
also be accompanied with some such circumstances either
of actual force or violence, or, at least, of an apparent fen-
dency thereto, as are naturally caleulated to inspire people
with terror, such as carrying arms, using threatening
speeches, turbulent gestures, etc. (n)

But it is not necessary that personal violence should have
been committed. (o) It is sufficient terror and alarm to
sustain the indictment if any one of the Queen’s subjects
be in fact terrified. {p)

To some extent it is necessary tbat there should be a pre-
determined purpose of acting with violence and tumult; and
if parties, met together on a lawful and innocent occasion,

(i} See Russ, Cr. 387 ; Rey. v. Vincent, 9 C. &P, 91,

{ i’) Suypra.

{k) Fhid.

(i) Reg. v. Seott, 3 Burr, 1262; 1 W. BL 201 ; Reg. v. Sudbury, 1 Lord
Raym, 484 ; Salk. 593 ; Arch. Cr, Pldg. 841,

{m) Russ. Cr, 379. ]

{n) Reg. v. Hughes, 4 C. & P. 373; Arch. Cr. Pldg. 842.

(0} Clifford v. Brandon, 2 Camp. 369, per Mansfieid, C. J. ; Ruaa. Cr, 379

(p) Reg. v. Phillips, 2 Mood. C. C, 262 C. & Mar, 602; Arch. Cr. Pildg
842, .
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become involved in a sudden affray, none are guilly but those
who actually engage in it, for the breach of the peace was
not part of their original purpose.(g) But it seeras lo be
immaterial whether the act intended to be done by the per-
sons assembling be in itself lawful or unlawful. (»)

Where a riot is proved to have taken place, the mere
presence of a person among the rioters, even although he
possessed the power of stopping the riot, and refused to
exercise it, does not render him liable as one of the rioters. {s)
In order to render him so liable, it must be shown that he
did something by word or act, to take part in, help, or incite
the riotous proceeding. (t) It is not necessary to constitute
a riot that the Riot Act () should be read. Before the procla-
mation can be read, a riot must exist, and the effect of the
proclamation will not change the character of the meeting,
but will make those guilty of felony who do not disperse
within an hour after the proclamation is read. (v)

An assemblage of persons to witness a prize fight is an
unlawful assembly, and every one present and countenancing
the fight is guilty of an offence. (w)

By the common law, every private individual may lawfully
endeavor, of his own authority, and without any warrant
or sanction from a magistrate, to suppress a riot, by.every
means in his power. He may disperse, or assist in dispers-
ing, those assembled, and stay those engaged in it from
exeouting their purpose, as well as stop and prevent others
whom he may see coming up from joining the rest. It is his
bounden duty to do this, and even to arm himself, in ‘order
to preserve the peace, if the riot be genersl and dargerous.
if the occasion demands immediate action, and no opportunity
i3 given for procuring the adviee or sanction of a magistrate,

(g} Buaa. Cr, 381; Beg. v. Coreoran, 26 U. C. C. P. 154,

() Ibid. 380,

(3) Heg. v. Atkinson, 11 Cox, 330, per Kelly, C. B.

(&) Ibid.,

{u} 31 Viec,, c. 70.

{v) Beg. v. Purzey, 6 C, & P. 81. .

(w} Reg. v. Bellingham, 2 C. & P. 234; Rey. v. Pevking, 4 C, & P. 537 ;
Arch, Cr. Pldg, 842.3.
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it is the duty of every subject to act for himseli, and upon
his own responsibility, in suppressing a riotous and tumul-
tuous assembly, and the law will protect him in all that he
honestly does in prosecution of this purpose, (v) This power
and duty devolve upon a governor of a colony, as well as
others, in case of riot and rebellion. () By the 31 Vie, ¢
70, 5. 5, persons suppressing a riot are justified, though the
death of a rioter may ensue. This is now the governing
enactment as to riots throughout the Dominion.

Forcible entry or detainer.—This offence is committed by
violently taking or keeping possession of lands and tenements
with menaces, force, and arms, and without the authority of
the law. (2} It is 4 misdemeanor at common law, and there
is no-doubt an indictment will lie at common law for a
forcible entry, if accompanied by such circumstances as
amounnt to more than a bare trespass, and eonstitute a public
breach of the peace. (a)

The ohject of prosecutions for forcible entry is to repress
high-handed efforts of parties to right themselves; () and
there seems now no doubt that a party may be guilty of a
foreible entry by violently and with force entering into that
to which he has a legal title. (¢ And it is not necessary
that the force should be actual; but if the occupant of the
lands have good reason to believe that sufficient force will be
used to compel him to leave, and he leaves accordingly, the
party menacing may be convicted of foreible entry. (d)

The stats. 8 Hy. IV, ¢. 9,8 Hy. VL, e. 9,6 Hy. VIIL, e. 9,
and 21 Jac. L, ¢. 15,as to foreible entries, seem to be in force
in this country. (e)

(x) Phillips v. Byre, L. R. 6 Q. B. 15, per Willes, J.

{y) Joid.

(z} Rues, Cr. 421,

{@) Reg. v. Wilson, 8 T. R. 357; Rey. v. Bake, 3 Burr, 1781 ; Arch. Cr.
Pldg. 851.

(4} Beg. v. Connor, 2 U. C. P. R, 140, per Robinson, C, I,

{c} Newton v. Harland, 1 M. & Gr, 644 ; Buicher v. Butcher, 7 B. & C.
399;1 M. & R. 220 ; Hillary v. Oay, 6 C. & P. 248 ; Russ. Cr. 4212, -

{d) Reg. v. 8mitk, 43 U, C. Q. B. 369. :

te} Ante, p. 9.
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Under these statutes, the party aggrieved by a forcible
entry and detainer, or a forcible detainer, may proceed by
complaint made to a local justice of the peace, who will
stmmon a jury, and call the defendant before him, and
examine witnesses on both sides if offered, and have the
_ matter tried by the jury. (/) The party may, however,
also proceed by action or by indictment at the General
Sessions, (g) And if a forcible entry or detainer be made
by three persons, or more, it is also & riot, and may be pro-
ceeded against as such, if no inquiry has before been made
of the force. (%) : _

It has been held that the private prosecutor, on an indict-
ment for foreible entry or detainer, cannot be examined as.
& witness, if the eourt may order restitution, {#) As this
disability, however, rests solely on the ground of interest,
it is, no doubt, removed in Ontario, at least, by the Con.
Stats. U. C,, e. 32. If, since the foreible entry, the proge-
cutor has heen restored to. possession, he may be a wit-
ness, (§)

An inquisition taken before a Justice is bad if it appears
to the ecourt that the defendant had no notice, or that any
of the jury had not lands or tenements to the value of forty
shillings, for the 8 Hy. IV, e 9, expressly requires that
persons who are to pass on such an inquisition should have
lands of that value. (k) The notice is not required by the
8 Hy. VI, ¢. 9, but the uniform course of ¢riminal proceed-
ingsrenders it necessary that, before a person shall be found
a criminal, he shall be called upon to make defence; and,
in addition to this principle, the courts have recognized
the propriety of notiee in this proceeding, on the ground
that it would be wrong to put a person out of possession

(f) Boswell and Loyd, 13 L. C. R. 10, per Maguire, J.

{g) Russ, Cr, 428, :

) hid,

(i} Reg. v. Hughson, Rob, Dig, 124 ; Reg. v, Beavar, Ry. & M. 242 ;
Reg. v. Williams, 4 Man. & R, 471; 9 B, & G, 549,
(’:'} Reg. v. Hughson, supra,
(%) Rex v, MeKreavy, 5U. C, . B. 0. &, 620,
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of his house or land upon a complaint of which he has no
knowledge. {{) '

On an indietment for forcible entry or detainer of land,
evidence of title in the defendant is not admissible. (m)
Where the defendants applied for delay, in order to give
evidence of title, but on the prosecutor consenting to waive
restitution in the event of conviction, they were compelled
to go to trial, and were convicted, a writ of restitution was
afterwards refused, though it seems it would in any case
have been improper to delay the trial for the reason
urged. (n)

An inquisition for a forcivle entry, taken under 6 Hy.
VIIL, ¢. 9, must show what estate the party expelled had
in the premises, and if it do not, the inquisition will be
quashed, and the court will order restitution. (o)

The 8 Hy. VL, c. 9, was construed to authorize restitution
only in cases where the person expelled was seized of an
estate of inheritance. The 21 Jac. L, c. 15, extends the
remedy to a teuant for years; and, in the opinion of Lord
Coke, the latter statute will apply to a tenaut for a term less
than a year (p) - When the inquisition finding & forcible
entry is quashed, the court, upon the prayer of the parby
dispossessed under the justice’s writ, must award a writ
of restitution to place him in possession. (g)

It was formerly held that where the prosecutor had been
examined as a witness, restitution should not he granted. (7)
This was because the evidence Act, 16 Vie., ¢. 19, excluded
any claimant or tenant of. premises sought to be recovered in
ejectment. On an indictment for forcible entry, containing
two counts, one at common law and the other under the
statutes, the prosecutor alleging that he had a ferm of years

(1) Rew. v. McKreavy, 5 U. C. Q. B. O, 8. 626, per Robinson, C. J.
{sm} Reg. v. Cokely, 13 U. C. Q. B. 521

{n) Reg. v. Connor, 2U. C. P. R, 139.

Lo} Mitckell v. Thompson, 5 U. C. Q. B. Q. 8. 620,

{p) Rex v. McKreavy, supra. 625, per Rotinson, C. J.

(g} Thid. 626, per Robinson, C. J.

ir} Reg. v. Commor, 2 0. C, P. R. 138.
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in the land, there was a general verdiet of guilty ; a writ of
restitution was refused, it appearing that the lease of the land
had expired. (s) - Restitution cannot be awarled to one who
never was in possession, or nne who never has been dispos-
seased. (2)

The Court of Queen’s Bench had at common law no juris-
diction to issue a writ of restitution, except as part of the
Judgment on an appeal of larceny. (x) But, by an equitable
construction of the statutes, it has now a diseretionary power
to grant such writ. (») A defendant, having been con-
victed at the Quarter Sessions on an indictment for forcible
entry, was fined ; but that court refused to order a writ of
restitution, and the case was removed into the Queen's Bench
by certiorari, and a rule obtained to show cause why a writ
of restitution should not be issued; it was held in the dis
cretiun of this court either to grant or refuse the writ ; and,
under the ecircumstances, the verdict being against the charge
of the learned cheirmen, and he having declined to grant
the writ, and the prosecutors case not being favored, it was
refused. (w)

The Court of General Sessions, where the indictment is
found, may, before trial, award a writ of restitution 3 but it is
entively in the discretion of the court to grant or refuse such
writ, ()

But a justice out of sessions cannot award restitution on
an indictment of forcible entry, or forcible detainer, found
before him by the grand jury, at the sessions. He can only
do so if seized of the case out of sessions, and after inquiry
hefore a’ jury, on a regular inquisition. The statemeént shat
the justices in cowrt, or out of court, may award a writ of
restitution only holds to the extent above-mentioned. ()

{#) Bex v. Jarckson, Draper, 33.

{t) Boswell and Lloyd, 13 L. C. K. 11, per Maguire, T,

() Reg. v. Lord Mayor of London, L. R, 4 Q. B. 371.

() Mitchell v. Thompson, 5 U, C. Q. B, O. 8. 628, per Robinsom, C. J,
(w) Reg. v. Wightman, 20 U, C. Q. B. 211,

(z} Boswell and Loyd, 13 L, C. R. 6.

(%)} {bid, .
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It an indictment is brought at common law for a forcible
entry, it is only necessary to state the bare possession of the
prosecutor ; but in such case no restitution follows the con-
vietion. {z)

A mere trespass will not support an indictment for forcible
entry. There must be such force, or show of force, as is
calculated to prevent resistance. (¢) But where the defend-
ant, and persons with him, having entered a dwelling-house
through an opea door, and one of the persons having been
seen to push out the windows, the defendant himself taking
them off the hinges, it was held that a eonvietion for foreible
entry should not be disturbed, ()

A wife may be guilty of a forcible entry into the dwelling-
house of her husband, and other persons also, if they assist
her in the force, although her entry, in itself, is lawful. (¢}

Nuisances.—A nuisance is an injury to land not amounting
to a trespass. Nuisances are of two kinds, namely, public
or common, and private. (d)

To constitute a public nuisance, the thing complained of
must be such as, in its nature or its consequences, is a
nuisance, and an injury or damage to all persuns who come
within the sphere of its operation, though it may be iu
greaber or less degree. (¢) .

Throwing noxious matter into navigable waters is a public
nuisance, and the person guilty thereof is liable to an indict-
ment for committing a public nuisance, or to a private action, at
the suit of auy individual distinetly and peculiarly injured, ( /)
So obstructions to navigable rivers are public nuisatlces. (g)

The collection of & crowd of noisy and disorderly people,
to the annoyance of the neighborhood, or owtside grounds, in
which entertainments, with music and fireworks, are given

(2} Bex v. McKreavy, 5 U, C. Q. B. 0. 8. 629, per Sherwood, J.

(@} Bex v. Smyth, 1 M. & Rob. 155 ; 5C. & P. 201,

(B) Reg. v. Martin, 10 L, C, R. 435,

{c) flexr v. Smuysth, 1 M, & Rob. 165; Arch. Cr. Pldg, 849.

(d) Little v. Ince, 3 U. C. C. P. 545, per Macauioy, C. J.

(¢) Thid.; Reg. v. Meyers, 3 U, C. C. P, 333, per Macaulay, C. J.
(S} Watson v. City of Toronto Gas and Water Co., 4 U. C, Q. B. 158.
(9} Brown and Gugy, 14 L. C. R. 213.
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for profit, is a nuisance, for which the giver of the entertain-
ment 1s liable to an injunction, even although he has excluded
all improper characters from the grounds, and the amusements
within the grounds have been condneted in an orderly way,
to the satisfaction of the police. (A)

It seems that a person who is annoyed by the noise of
horses kicking in a stable contiyuous to his dwelling, and by
the stench from the manure, etc., cannot maintain an indiet-
ment to remove it, ()

All disorderly houses are public nvisances, and their keepers
may be indicted. (;) And a house to which men and women
resort for the purpnse of prostitution, even where no indecency
or disorderly conduct is percepiible from the exterior, ig g
disorderly house. (k) :

In general all open lewdness, grossly scandalous, is indict-
able at common law, and it appears to be an established
principle that whatever openly outrages decency, and is
injurious to public morals, is a misdemeanor, (J)

The prisoners ware convicted of indecently exposing their °
persons in a urinal, open to the public, which stood on g
public footpath in Hyde Park, and the entrance to which
was from the footpath : it was held that the jury might well
find the urinal to be a public place, and that, therefore, the
convietion was good, (m)

And an indictment charging the prisoner with keeping a
booth for the purpose of showing an indecent exhibition, and
in another count with showing for gain an indecent exhibition,
and in a third for showing an indecent exhibition ig a public
place, was held to show sufficiently an indictable offence, (n)

By the 10 & 11 W, LT, c. 17, all lotteries are declared ¢o
he public nuisances. (o) Where, therefore, one hundred anid

(A) Walker v. Brewster, L. R. § By, 25.

{i) Lawrason v. Payl, 11 U, (. Q. B. 537,.per Robinson, C., T,
{7) Russ, Or. 442,

(4} Beg. v. Rice, L. R. 1C. C. R, 21; 35 L, J. (M. C.) 93.

{{) Russ. Cr, 449,

(m) Reg. v. Harris, L. R. 10, C. R. 282,

(e} Reg. v. Saunders, L. R, 1 Q. B. D. 15,

{0) Cronyn v. Widder, 16 U, C. Q. B, 361, per Kebinson, . J,
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forty-nine lots of land were sold by lottery, the person getting
No. 1 ticket to have the hrst ¢hoice, it was held that this was
a lottery, though it did not appear there was any difference
in the value of the lots. The lottery consisted in having a
choice of the lots, and that choice was to be determined by
chance. (p) A sale of land by lot, in which there are two
prizes, comes within the Imp. stat. 12 Geo. IL, c. 28. {g)

So the non-repair of a highway, or the obstruction thereof,
is a nuisance, indictable at common law. (r}

The proper remedy for a public nuisance is by indictment.
And where an obstruction of a navigable river is an injury
common to all the Queen’s subjects who have occasion to use
the stream, and is, consequently, a public nuisance, a person
sustaining no actual particular damage cannot maintain an
action therefor, but the proper remedy is by indictment. (s)

An indietment iz the proper remedy in all cases, except
when a charter, which is assumed to be a contract between
the parties obtaining it and the public that the road will be
constructed, and has been obtained to construct the road, and
the work has never been done, in which latter case the proper
remedy is mandamus.

The circumstance that the thing complained of furnishes,
-on the whole, a greater conveunience to the public than it
takes away, is no answer to an indictment for a nuisance. (£)
As to highways, the test, irrespective of the balancing of the
advantages against the impediments, i3, whether the obstruc-
tion is prejudicial to the public to a degree amounting to a
nuisance in fact, that is, directly, however beneficial col-.
laterally. (%) Though a nuisance is erected before any person
comes to live on or near the place, this does not prevent them
complaining of it, on afterwards coming there. (v)

{p) Power v. Cannif, 18 U. U, (. B. 403,

{q) Marshali v. Platz, 3U. C. C. P. 189,

{r} Reg, v. Corporation of Paris, 12 U, C. C. P. 450, ger Draper, C. J.

{s) Bmall v. & 7. B. (., 15 U. . Q. B. 283,

{t} Reg. v. Bruce, 10 L. C. R. 117 ; Reg. v. Meyers, 3 U. C. C. P, 333,
per Macaulay, C. J.; Rey. v. Ward, 4 A, & E. 384 ; 6 Nev. & M. 38,

(v} Reg. v. Meyers, 3U. C. C. P, 323, per Macaulay, C. J.; and see
Rowe v. Titus, 1 Allen, 326.

(v) Beg. v. Brewster, 8 U, C, (. P. 208,
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In addition to the remedy by indictment, a nuisance may,
in certein cases, be abated by the parties affected thereby,
and this whether the nuisance is public or private, and
though on the soil of another, (w) But a private individual
cannot abate a public nuisance, unless by reason of some
special inconvenience or prejudice to himself, or an occasion
to require and justify it. (#) A boom stretched across a
floatable stream or river, in a place having relation to public
lands, is a public nuisance, and as such, may be abated by
any person, notwithstanding Con. Stats, Can., c. 23,8 13, for
the latter only respects booms having reference to public
lands. (y)

Where the defendant neglects to abate the nuisance, the
court will compel its abatement through the sheriff. An
indictment had been preferred against the defendant, in a
previous term, for.a public nuisance, and judgment obtained
ordering its abatement, and the court, on an affidavit that the
nuisance had not been abated, made a rule absolute for a
precept to the sheriff t¢ abate it. (2) But an order requiring
the sheriff to do more than is necessary to abate, for example.
to destroy, and not simply remove gunpowder improperly -
kept on the defendant's premises, is bad. (a)

A party is liable to fresh actions for continuing a nui-
sance. (5) And it may be generally stated that when a
person is liable-to an action for a nuisance, he may also be
indicted. (¢)

There seems to he no authority for & justice convicting 4
party summarily of a nuisance, and fining for the offence. (d)
And a convietion by & magistrate for obstructing a highway,

(1o} Little v, Ince, 3 U, O, C. P. 545, per Macaulay, O J. )

(x) Ibid. 545, per Macaulay, C. J.: and see Dimes v. Petley, 15 @, B.
276 ; Keg. v. Meyers, supra, 338, per Mucaulay, C. J,

{¥) Reg. v. Patton, 13 L. C. R. 311. ’

(z) Reg, v. Hendry, 1 James, 105,

(a) Keg. v, Dunlop, 11 L, C. J. 186,

(8) Drew v, Baby, 6 U, C. Q. B, 0. 8. 240, per Robingon, C. J,

(c) Rex v. Pedley, 1 A. & K. 822; Reog. v. Stephens, L. R. ) Q B 702;
a5 L. 1. {Q. B.) 251,

{d) Bross v. Huber, 18 U, C. Q. B. 286, per Robineon. C. J.
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and order to pay a continuing fine until the removal of such
-obstruction, was held bad, as unwarranted by any Act of
Parliament. (¢) | : '

Twenty years’ user will not legitimate a public nui-
sance. (f) The maxim that no length of time will legalize
such nnisance generally hulds ; (¢) but as applied to a ques-
tion of dedication, equivocal in itself, after a lapse of thirty
‘years, without any public enjoyment, before or after suit, it
forms a proper subject to be taken into consideration, (&)

Highways exist both by land and water. In Ontario,
‘those by land have accrued to the public by dedication
-«0of the Crown, in what is commounly termed allowances
for roads in the original survey of towns and townships;
or by dedication of private individuals, or under the pro-
visions of the statute law, or by usurpation and long
-enjoyment. Upon land, therefore, highways are estab-
lished only by some positive act, indicating the object and
‘its accomplishment. They are, it may be said, artificially
‘made, or only become such by acts in pais. It is otherwise
with navigable rivers and watercourses. They are natural
highways, pre-existing and coeval with the first occupancy

-of the soil, and formed, practically, the first or original
highways, in point of actual use. (i)

Where the existence of certain streets as public high-
ways was shown. by the work on the ground at the original
survey by the Crown, and by the adoption, on the part of
the Crown, of that work as exhibited on the plan thereof
returned, which adoption was established by the disposition
-of lands according to that plan and survey: it was held
that these streets thereby became public highways; and
although, prior to such adoption, the Crown would not
‘have been bound by either plan or survey, after such adop-
“tion, it was. ()

{e) Reg. v. Huber, 16 U, C. Q. B, 589,

{f) Reg. v. Brewster, § U, C. C. P. 208.

{g) Reg. v. Cross, 3 Camp. 227 ; 4 Bing, N. C. 183.

(%) Bex v. Allan, 2 U. C. Q. B. 0. 8, 105, per Macauiay, C. J.
(i) Reg. v. Meyers, B UL C. C. P, 352, per Mucaulay, C. J.
Af) Reg. v. Hunt, 17U, C. C. P. 43, (in E, & A,)
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For a period of nearly fifty years, there had been a tra-
velled road, irregular in direction and varied at times in its
course, crossing the defendant’s land, which road was not
laid out by any proper authority, but used by the public
at pleasure, owing to the original allowances not having
been opened. During two years only statute labor had
been performed upon it, and when the regular allowances
were opened, defendant obstructed it, other similar roads in
the neighborhood having been closed in the same manner.
The court held that the road could not be considered a
highweay, for the evidence showed not a perpetual dedi-
cation, but at most a permission to use until the proper
allowance was opened, when, if not before, the defendant
had & right to close it; nor was it a highway under the
29 & 30 Vie, c. 51, & 315, now superseded, for it could not
be said that statute labor had been “usually performed”
upon it; and as it was, in fact, only a substitute for the
regular allowance, it might fairly be treated as «altered”
within the spirit of that clause when the allowance was
open. (%) :

Where the defendant was convieted on an indictment
charging him with having obstructed a “highway” on
evidence which, as reported to the court, did not show that
the alleged highway had been established by a plan, filed
or signed by the owners of the adjoining lots, or by the
general user of the public, it having been used by one or
two persons only for a short time, or that any clearly
defined portion of land had been marked off and nsed ; but
there appeared to have been merely an open space, not
bounded by posts or fenees, over which the owners of the
adjoining land had been in the habit of passing in the
carriage of goods, wood, ete., to the rear of the premises; it
was held that there was not sufficient evidence to support
the conviction, and it was therefore quashed. (/) "It has

(&) Reg. v. Plunkets, 21 U. C. Q. B. 538.
{0} Reg. v. Ousilette, 15 U, C, C, P, 2G0; see also Rex v, Sanderaon, 3
.4 Q B 0. 8, 103, as to similar indictment under 50 Geo. IIL,, ¢, 1.

K
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been held, however, in New Brunswick to be unnecessai'y
for the commissioners of highways in laying out streets
under 5 William IV, ¢. 2, to put up fences or grade the road.
It is sufficient if a man ean go upon the ground with their
return and plan, and discover where the street is, its course,
length and breadth. {m)

The roads of joint-stoek companies were held not publie
roads or highways, within the meanlng of the old 22 Vie,,
¢. 54, 8. 336. (n)

Under Con. Stats. U. C, e. 54, 8. 313, now repealed, the
fact of the government surveyor having laid out a road in
his plan of the original survey, would have made it a high-
way, unless there was evidence of his work on the ground
clearly inconsistent with such plan. (o)

A publie road, laid out in the original survey of crown
lands, by a duly authorized erown surveyor, is a public
highway, though not laid out upon the ground.

After a road has once acquired the legal character of a
highway, it is not in the power of the Crown, by grant of
the soil, and freehold thereof, to a private person, to defeat
the public of their right to use the road. ( p)

The defendant being indicted for overflowing a highway'
with water, by means of a mill dam maintained by him,
objected that there was no highway, and could be no convic-
tion, because the road overflowed, which was an original
allowance, had been in some places enclosed aud cultivated.
Tt was used, however, at other points, and those who had
enclosed it were anxious that it should be opened and travelled,
which, they said, was impossible, owing to the overflow. The
overflow was at other parts than those g0 enclosed. It was
held by the court that the eonviction was clearly right, and
the 836th section of the 29 & 30 Vie, ¢. 51, now superseded,
did not apply, because no other road had been in use in lieu

(m) Reg. v. McGowan, 1 Pugeley & B, 191,

{n) Reg. v. Brown and Street, 13 Y. C, . P, 356.

(o) Carrick v. Johnston, 26 U. C. Q. B. 69 ; Reg. v HeGowan, 1 Pugsley
& B. 191.

(¢ Reg. v. Hunt, 16 U. C. C. P. 145, -
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of the proper allowa.nce nor had any road been established
by law in lieu thereof. (¢)

The original public allowances for road made in the first
survey of a township continued t6 be public hizhways, not-
withstanding & new road deviating from any such allowance
might have been opened under the provisions of the statute
50 Geo. IIT., ¢. 1, or might have been confirmed as  highway
by teason of statute labor or public money having been
applied upon it. (r)

But where, in the original plan of a township, a piece of

ground was laid out as a highway, which was subsequently
granted by the Crown, in fee, to several individnals, and was
oceupied by them, and others claiming under them, for up-
wards of thirty years, and never had been used as a highway,
it was held that an indictment for a nuisance for stopping
up that piece of ground, claiming it as a highway, could not
be sustained. (s)
* Where the Crown granted a lot of land on the bank of
Lake Ontario, and along the bank of the lake, and to Lake
Ontario, it was held that the Crown had power to grant the
beach up to high-water mark ; and in this case the grant
being to a private individual, and having conveyed to him
the land to the water of the lake, there was no common or
public highway along the beach, (#) The actual sea shove
may be granted by the Crown, and then there is no highway
over it: and even when ungrdnted, unless . by dedieation,
there is no highway against the will of the Crown. It would
seem that in grants of land in our waters having a river or
lake boundary, the grant extends to the water, and there is
no place between the land conceded and the water on which:
to place the highway. () -

A government survey will prevail in establishing a high-

* {gq) Reg. v. Lees, 20 U, C, Q.
. [#) Spalding v. Rogers, P U
(4) Kex w, Allan, 21U, C. Q
() Parker v. Biliott, 1 U. C
(1) Parker v. Bltiott supra, 490,

owow
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way against the right of & party in possession, to whom a
patent afterwa.rda issues. (v)

A highway, of which the origin was not clear, had been
travelled for forty years across the plaintiff’s lot, the patent
for which was issued in 2836. The municipality, in 1866,
passed a by-law shutting up the road; but mo conveyance
was ever made to the plaintiff; but the court held that the
user for thirty years after the patent would be conclusive
evidence of a dedication against the owner, and that such
evidence was equivalent to a laying out by him, so that the
road, under Con. Stat. U. €., c. 54, 5. 336, was vested in
the municipality. (w)

Under 4 & 5 Vi, c. 10, the distriet council could not open
2 new road, except by by-law; and where, therefore, no by-law
was shown, it was held that the road was not sufficiently
established, and upon the evidence there was nothing to
show dedication. {z)

Merely opening or widening a street, for the convenience
of the person doing it, or leaving land open where it is
immediately adjacent to a highway, and permitting the public
to use it, will not constitute a dedication, (¥}

A. being owner of a large tract of land, laid out a plot for
a town at the mouth of the river B, npon the map of which
town a road was marked off, leading aleng the edge of the
river, to its mouth. The road wes made originally at. the
expense of A, but afterwards repaired and improved by
gtatute labor and public money, and holes filled up in the
part upon which the obstruction complained of was erected.
After indietment, and verdict of gnilty, it was held that there
wags sufficient evidence of inteution to dedicate the street by
the plan, by user aud the declaration of the owner to estab-

(2} Mountjoy v. Keg. 10 U, C. L. J. 122,
() Mytion v. 26 U. C. Q. B, 61
{z) Reg. v. Rankin, 16 U. C 4. B 304,
(¥} Belford v. Haynes, 7U. €. Q. B,
.6 Q B 3L

dfi4; and see Reg. v. Spence, 11
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lish a dedication, and that the verdict of guilty was in ascord-
ance with the evidence, (2) .

In order to prove that a way was, in fact, public, evidence
wag given of acts of user extending over nearly seventy yearss
but during the whole period the land crossed by the way had
been in lease. The judge told the jury that they were at
liberty, if they thought proper, to presume from these acts a
dedication of the way by the defendant, or his ancestors, at
a time anterior to the Jand being leased: and the court held
the direction proper. (a)

A public highway may be established in this country by
dedication and user; but if the question arises between the
public and the owner of the land, in a newly settled part of
the couatry, stronger evidence may be required than in a
more settled and populous neighborhood. A right reserved
to the Crown to enter on land at any time, and erect barracks,
batteries, ete., does not prevent a dedication of a part of the
land to the public for a highway. (5)

There may, in certain cases, be a limited or partial dedi-
cation of a road to the public. And a footway may be so
dedicated, subject to the condition that the owners of the soil
are to plough it up, such a right being considered reasonable,
snd not inconsistent with dedication. (¢} So there may be &
dedication of a way to the public, subjeet to a right of the
owner of the land through which it passes to have a gate, at
certain seasons, run across it. (d)

The owner, who dedicates to public use, as a highway, a
portion of his land, parts with no other right than a right of
passage fo the public over the lands so dedicated, and may
exercise all other rights of ownership not inconsistent there-
with ; and the appropriation made to and adopted by the

(2) Reg. v, Gordon, 6 U, C. C. P, 213.

{a) Winferbottom v, Lord Derby, L. R. 2 Ex. 316.

(6} Reg. v. Deane, 2 Allen, 233 ; Reg, v. Buchanan, 3 Kerr, 674 ; see
ag to dedication by the Crown, Cole v, Maxwell, 3 Allen, 183.

{c} Arnold v. Biaker, L. R. 6 Q. B. 433 {Ex. Chr.); Mercer v. Wood-
gate, L. B. 5 Q. B, 26 ; 39 L. J. (M. C.) 21, aifirmed.

(@} Burtlett v Pratt, 2 Thomson, 11.
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public, of & part of the street, to one kind of passage, and
another part to another, does not deprive him of any rights, as
owner of the land, which are not inconsistent with the right
of passage by the public, (¢) _
- In order to constitute a valid dedication to the public of a
highway, by the owner of the soil, it is clearly settled that
there taust be an intention to dedicate, an animus dedicands,
of which the user by the public is evidence, and no more ;
and a single act of interruption by the owner is of much
more weight upon a question of intention than many acts of
enjoyment. (1) _

Adoption by the public, and acquiescence, at least, if not
user, are most material ingredients to constitute a binding
dedication, (g)

The intention of the party to dedicate must be clear,
and time is considered an essential ingredient. The act or
assent of the public must be manifest and complete, and
even then a subjeet cannot, by any spountaneous act of .
appropriation, impose a highway upon the public. If a
highway, the public become bound to repair it, and, eon-

.sequently, their adoption or assent becomes important.
Such adoption and assent, in the case of allowances, are
waived by the expenditure of public money in opening or
repairing, the performance of statute labor, user, ete. ; but,
without some evidence of adoption by user, or. other mani-
festation, an allowance for road at common law would con-
$inue an allowance only, and not a road in fact (k) A
reservation ineonsistent with the legal character of a dedi-
cation would be void. (%)

It seems there may be a public highway without its

() 8. Mary Newington v, Jacobs, L. R. 7 Q. B, 53, per Mellor, J.

(f) Mercer v. Woodgate, L. R. 5Q. B, 32, per fHannen, J.; Haowkins v,
Baﬁer, 1 Oldright, 423, per Des Barres, J.; Leary v, Saunders, 1 Old-
right, 17,

(g) Rex v, Iohab. 8% Benpedict, 4 B. & A., 447 ; 12 Ea, 192 ; Rex v, Allam,
2 1? C. Q. B, Q. 8 100, per Robinson, C. J.

(k) Ibid. 1034, per Macaulny, C. J.

(#) Arnold v. Blaker, L. R, §°Q. B. 437, per Kelly, . B,
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being & thoroughfare; at all events, if a highway were
stopped at one end so as to cease to be a thoroughfare, it
would, in its altered state, continue a highway, The old
doctrine that & highway implied a thoroughfare, has been
s0 far modified by more recent decisions that there may be
in a square in a great city, lighted and paved at the public
expense, which the publie, in fact, frequent, passing along
its three sides, or to the houses therein situate, a highway
 in legal eontemplation, although it is & cul de sae, {7)

But where such highway is claimed by dedication, the
acts or declarations relied on to support it must be elear
and unequivocal, with manifest intention to dedicate. There
is a difference between a cul d¢ sac in the city and one in
the country ; much stronger acts being required to establish
a public highway by dedication in the latter than in the
~ former. The mere acting 5o as to lead persons to suppose
that & way is dedicated does not amount to a dedication, if
there be an agreement which explains the transaction. (k)
The question of dedication or no dedication is question of
faet for the jury. (1)

Whether a certain road constitutes a highway or not
is generally a mixed question of law and fact, depending
much upon ¢ircumstances and the peculiar features of each
case. (m) The expenditure of public money on a road laid
out thirty feet wide can only make it a public highway to
that extent, and will not have the effect of extending it o
a highway four rods wide. (n) Where a road has been used
as a public highway, and the usual statute labor of the
loeality done upon it from year to year, this will, in the
absence of explanation, establish the road as a public high-

g') Hawking v. Baker, 1 Oldright, 419-24 ; Rew v. Marquis of Devonshire,
4 A & E, 713, per Paticssn, J,

{&) Fbid, 419 ; see alao Poole v. Huskingon, 11 M. & W. 827 ; Bateman v,
Black, 18 Q. B. 870; 21 L. J. . B. 404.

(& Belford v, Haynes, 7 U, C. Q. B. 464; Key. v. Gordon, 6 U. C. C. P,
213; Beg. v. G. W. R (o, 12 U. C. Q. B, 251, per Robinson, C. J.

(=) Bex v. Allan, 2 U, €. Q. B, 0. 8. 102, por Macouly, J,

(n) Basterack, v. Atkinson, 2 Allen, 439,
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way. (¢) But where it appeared from the evidence that
statute labor had been performed on part of the road in
question, but only to a limited extent, and noé from time
to time, 30 as to show it was a road “ whereon the statute
labor hath been usually performed,” it was held not suffi-
cient to establish the road as a public highway under the
22 Vie, ¢ 54 (p) Where about fifteen years before the
finding of the indictment the township couneil had built
a bridge on the road, and expended money thereon, and
gtatute labor had been done thereon, it was considered
under the authority of s 313 Con. Stat. U. G, e. 54, that 1t
must be deemed a public highway. (¢)

Nuisances to highways are of two classes: positive, as by
obstruction ; and negative, by want of sufficient repair.

‘Where a railway company, bound by their charter to restore
‘any highway intersected by their track “to its former state,
or in a sufficient manner not to impair its usefulness’ eon-
structed their road across a street which was sixty-six feet
wide, and connected the street again by a bridge across the
frack forty feet two inches in width, it was held that the jury
might with propriety find this to be a sufficient compliance
with the Act, and that the defendants were not necessarily
guilty of a nuisance because the bridge was not of equal
width with the street crossed. (7)

But where a railway company, in passing over a highway,
had lowered the highway at the point of intersection so as to
meake it inconvenient and dangerons, this was held to be an
indictable nuisance. (s) _

Where a street ran into a road allowance, but did not cross
it, and the defendants, being incorporated under 16 Vic, c.
190, for gravelling the road, so far lowered the level, in order
$0 get the grade prescribed by the statute, as-to make the

{0} Beg. v. Hall 17 U. C. C. P. 286, per J, Wilson, J.
(p) fbid. 282, gerJ Wdaon, L

{g} Prouse v. Corporation of Maripoaa, 13T C. C. P. 560,

(r) Reg. v. . W, R, Cs, 12T C. Q. B. 250,

{8) Reg. v. &. 1. R. Co., 17 U. C. Q. B. 185,
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approach from this street impassable, it was held thatithey
were justified in so doing, and not guilty of a nuijsance in
obstructing the street, or obliged to restore the approach. (£)

A fire lighted by a wheelwright for the purposes of his
busivess, within fifty feet of the centre of the highway, such
fire being fed by lifting a 1id in the wall on the outside of
the premises, is not a public nuisance within the Imp. 5 & &
Wm. IV, c. 50,5 72: for to constitute the act an offence
within this section, it must be shown that some injury is.
done to the highway, or some danger or annoyance is acea-
sioned to passengers in using it. (u)

When there has been a dedication of g highway to the
public, anything afterwards done by the owner interfering
with that right of way is a nuisance. (v)

The use of a velocipede on the sidewalk, though no one be
near it, may be an obstruction within the provisiong of a
by-law that no person shall, by any vehicle, encumber or
obstruct the sidewelk. (u)

In Reg. v. Pralick, (z) it was held under the facts stated in
that case that the defendant, being the lessee of the ord-
nance department, had no right to obstruct the road leading
to the Niagara Falls Ferry, and that he was guilty of an
indictable nuisance in so doing. But where an allowance for
8 road has never been opened as & public highway, the notice
sud order required by the 9 Vic,, e. 8, not being given, an
indietment for a nuisance in obstructing it capnot be
maintained. (y)

Where 2 waggon ig left standing in the highway, the
Owner cannot exempt himself from Hability by showing that
the person injured thereby was drunk at the time of the
aceident ; for it cannot be permitted to a person to place any

(t) Reg. v. W. &. D. P. & G. R, Co., 18 U. C. Q. B. 49.
() Stinson v, Brouwning, L. R, 1 C, P, 321 5 and see Hadley v. Taylor,
abid. 53, :

T {w) Mereer v, Woodgate, L. R, 5 Q. B. 31; per Blackburn, J.

(v} Beg. v. Plummer, 30 . C, Q. B, 41, :

w} 11 U. ¢, Q. B, 340,

(?B) HReg. v. Purdy, 10 U. C. Q. B. 643 ; Reg.v. 0. W. . Co., 12T, C,
Q. B. 250,
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obstyuction that he pleases in the highway, and to consider
himself respomsible for mo injury that may happen trom it,
except to persons who are sober and vigilant in looking oud
for nuisances that they had no reason to expect to find
there. (z)

If a road is laid out over land unpon which a fence is
standing, it is the duty of the commissioners of highways to
remove the fence, and the owner of the land omitting to
do so 15 not punishable under the Act 5 Wm. IV, ¢. 3, s.
16, as for obstructing or encroaching upon a highway. {(a}

A conviction for obstructing a highway is bad unless it
appears on the face of it that the place was a public
highway. (8)

Where a person has sold lots according to a plan in which
a Jane is laid out in the rear, he cannot afterwards shut up
such lane, and the fact that he had previously conveyed
portions of the land comprised in the lane would only affect
g0 much as he had thus precluded himself from giving up
to the public, and would not entitle him to close up the
whole. (¢}

C. owned township lot 82, and H. lot 31, adjoining it on
the east, In 1856 H. laid out part of 31 with village lots,
according to a registered plan, which showed streets called
First, Second, Third and Feurth Streets, etc., running from
east to west across the block to the east limit-of lot 32. In
1858 C. laid out the east part of lot 32 by a plan also regis-
tered, by which a street called Augusta Strect ran north and
south, along the east side of 32, and from it streets ram
westerly numbered 1, 2, 3, 4, etc., corresponding to and a
continuation of First, Second, Third and Fourth Streets on
H’s block, Augusta Street only intervening. Village lote
had been sold on street 4 in C.s block, but none in Fourth

(2) Ridley v. Lamb, 10 U. C. Q. B, 354,
{z) Bz parte Morrison, 1 Allen, 203 ; and see Cole v, Magwell, 3 Allen,
183. . i
(0) Reg. v. Brittain, 2 Kerr, 814.
{¢c) Reg. v. Boulton, 16 U. C. Q. B, 272,
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Street on H.'s land, and the clusing of this Iast named street
would not shut out & purchaser of any lot from access to the
nearest highway ; it was held that under 24 Vie, c. 49, the
owner of H.’s block might, by a new survey and plan, close
up Fourth Street on his land, for the laying out a street
in continuation of it by C. did not make all one street, so as
to render the provision in that statute applicable; and the
owner of H’s block having been convicted at the Quarter
Nessions of a nuisance for so doing, on application to this
court ; and that he was therefore entitled to an acquittal. (4}

The placing of a gate across a travelled road after the
public have been enjoying it for upwards of twenty years
can never have the effect of abolishing a highway. It
seems that 4 gate being kept aeross a public road is not
conelusive to show that the road is not a publie one, as the
road may have originally heen granted to the publie,
reserving the right of keeping a gate across it to prevent
cattle straying. (¢)

Where a road was laid out over land by the owners
thereof, and was so used by the public without interruption
for thirty or forty years, the court held that it had become
& public highway, and eould not be stopped up by by-law
of the municipal council, particularly at the instance of a
purchaser of one of such owners of the land, with know-
ledge too on his part of the existence of the road. {f)

A road had, for more than fifty years, been unsed as a
road between the townships of York and Vaughan, the
original road allowance between the townships being to
the north of it, and this road being, in fact, wholly within
the township of York and part of lot 25. The owner of
the lot had been indieted for closing up this road, and con-
victed in 1870 ; and the eorporation of York then passed
& by-law to close it, reciting that there was no further
necessity for it, by reason of the road allowance. There

(@) Reg. v. Rubidge, 25 U. C. Q. B. 299
{e) Johnaton v. Boyle, 8 U, C, Q. B, 142,
{1} Moore v. Corporation of Haquesing, 21 U, C. ¢. P, 277.
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being in the facts above stated sufficient evidence of dedica-
tion and acceptance of this road as a highway, the court
held that it was a road dividing different townships, over
which the eounty council only had jurisdiction, and that the
by-law therefore was illegal. Such a road need not consist
of an original allowance, but may be acquired or added to
by purchase or dedication. (g)

To justify shutting up a highway under 1. Rev. Stat.
(N. B.), c. 66, the return of the commissioners must show,
either expressly or by neccessary implication, that the road
iz not required for the eonvenjence of the inhabitants of
the parish. (&)

The commissioner of crown lands has no authority to
open roads on lands granted by the Crown, and any money
expended for such purpose under authority so given, is not
public money, within 22 Vic, c. 54, s 33; and the roads so
opened do not, therefore, become public highways under
that Act. (4)

A municipal corporation had power to open new roads
through any person’s lands, under the restrictions in the
statute 12 Vic, ¢. 81,8 81. (j) But a by-law of a muni-
cipal council for the alteration of an old road has been held
bad, in not assigning any width to the new road. (%)

At common law, an ancient highway might be changed
by writ of ad quod damnuwm. But this writ only avails so
far as the rights of the Crown extend, and only in relation
to rights which the Crown may grant. ()

To allow a public highway to become ruinous and out of
repair, is a nuisance indictahle at common law. The party
on whom the obligation to repair is imposed, whether by
common law or otherwise, is indictable for breach of that

(g) Re McBride, 31 U. C. Q. B, 355.

(h} Unulion v..Carter, 4 Allen, 16 ; as to by-law to closeand sell road, see
Buker and Corporation of Saitfleet, 31 U. C. Q. B. 386,

(§) Beg. v. Hail, 17U, C, C. P, 282,

(j) Dennia v. Hughes, 8 U. C. Q. B. 444

(i] Be Smith and Council of Buphenia, 8 U. C, Q. B, 222,

{l) Reg. v. Meyers, 3 U. C. C. P. 321, per Macaulay, C. J
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obligation, ad commune damnum. (m) Though a statute pro-
vides that the proprietors of a road shall not collect any tolls
thereon while out of repair, this does not suspend the com-
mon law right of indictment in case of non repair. () Where
& common and public highway is Impassable and ou of repair,
although not from accident, casualty, or BIETgency, a person
using and passing along the highway may go through the
- adjoining land, going no further from the highway than ig
necessary, and returning thereto as 8Gon as practicable, and
floing N0 unnecessary damage in that behalf (o) It would
seem to make no difference whether the adjoining land be
sown with grain or not. (p)

Road companies owning public highways, and euntitled to
tolls for the use thereof, are, upon the principles of the
- common law, lable to an individual lawfully using the road,
and guilty of no fault on his part, for a special injury received
in cousequence of the company permitting the road to be ont
of repair; and such want of Tepair is also a public nuisance
as respects the public at large, and the company mmay be ligble
to an indictment therefor, (@

Grantees of the Crown of public highways are indictabie at
the suit of the public for defauls’in repairing such highways,
although they are also Lable to the Crown for the breach
of their covenant to that effect, contained in ths patent; and
this liability follows and accompanies the transfer of the pro-
perty, 50 as to make the purchaser of pars, or mortgagee of
the residue, also indictable for the same canse, although it
has been expressly agreed between grantor and grantee, that
the former shall and the latter shall 1ot be bound to repair,
To maintain an indictment against the defendant under stch
circumstances it is not necessary that the government engin-
eer should have first condemned the road by a certificate, (7).

tm) Reg. v, Corporation of Paria, 12U, C . P, 450, per Draper, C, J,
. {n} Ibid. 446, ‘

(0} Carrick v, Joknaton, 26 1. C.Q.B 65

() fbid. B8, per Hagarty, J. )

{g) HacDmaBd v. Hamilton and P. b, P. 1, Co, 3U. C. C. P. 402,

(¢} Reg. v. Mills, 17 U. C. C. P. 654,
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A company having been formed under the provisions of
the Joint-Stock Road Act in several townships, including the
defendants, subsequently mortgaged said road to the counties
of Lincoln and Welland, which counties, at a later date, took
an absolute conveyance, and passed a by-law, by which they
assumed it as a county road. They afterwards passed a by~
law, Tequiring the respective townships (the defendant’s being
one of them) through which the road passed to keep the same -
in repair. On the trial, the defendants were found guilty
On special case left to this court it was held that the road
pever vested in or became & county road within the meaning
of the statute, but as one acquired by the county, as assignees
of the road company, and, as such assignees, they held the
game, with all the rights and subject to all the duties and
obligations which the law imposed upon the said company,
which constructed it, and that the county bad no power to
divest itself of this obligation, and throw the duty of repair-
ing on'the defendants. (s)

Where & road ran through the town of Whitby, and was
part of a macadamized road, made by the Government,
before the 12 & 14 Vie,, c. 14, and afterwards transferred to
the plaintiffs, it was held that, under this statute, the cor-
poration of the town were clearly bound to keep in repair
that portion of it within their limits. (#*

Municipal corporations are, under the R. 8. O, «. 174, 4.
491, bound to keep all highways in the township in repair.
and they have all necessary powers given to them for
enabling them $o perform that duty. («) The Con. Stats.
U.C, ¢ 49, s. 84, provides that, after any road has been
completed, and tolls established thereon, the company shali
keep it in repair. (v}

The Des Jardins Canal Co. having been indicted for not
keeping In repair the bridge over their canal, where it

(s} Reg. v. The Corporation of Louth, 13 U. C. C. P. 615, '

(t) Port Whithy R. Co. v. Corporation Town of Whithy, 1SU. C. Q. B_ 40.

{x) Colbeck v. Corporation of Brantford, 21 7. ¢ Q. B, 276, .

(v) Ouswell v. The St. M. & P. L. J. B o, 28 U. C. Q. B: 230, per 4.
Wileon, J.
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erosses the highway, built for them by the Great Western
Railway Company, it was held that they, and not the
railway company, were bound o keep such bridge in repair;,
and that evidence of the state of the bridge, a few days
before the trial, was admissible, not as proof of that fact,
but as confirming the other witnesses, who swore to its
state at the time laid in the indictment, and as showing
such state by inference. ()

The members of a gas company,'having perliamentary
powers to open streets, for the purpose of publie lighting,
but having no similar powers for the purpose of conveying
gas to private houses, are liable to be convicted for a
nuisance, in obstructing the highway, if they open the
streets in order to lay down service Pipes from the mains,
already laid down by them for public lighting, to the
houses of the adjacent inhabitants. An inhabitant who
directs such service pipes to be laid down to his house is
also similarly liable, ()

Where a street, which wag a public highway, had beon
once put in good repair, but at the time of the passing of
the special Act was out, of repair, it was held that the com-
missioners had no power, under s, 53, 10 & 11 Vie, ¢, 34, to
do the necessary repairs, and charge the expenses on the
adjoining occupiers, as the word « theretofore ” in that,
section is not restricted to the time of the passing of the
special Act, but is used in its ordinary sense, (y)

Where a highway, fifty feet in width, was set out under
the General Inclosure Act, 41 Geo. ITL, e 109, but only
twenty-five feet were used as actual road, the sides being
allowed to grow up with trees, it was held that the right

(@) Reg. v, Des Jarding Canal Ce, 27 U. C. Q. B. 374 ; see a8 to repair
of hundred bridges within the Fnglish Highway Act, 1835, Reg. v. Inﬁb.
of Claret and Longbridge, 1. R. 1 . Q. . 237 ; as to repair of publt
buildings, Hawkeshain v, LDiatrist Council of Dalhousie, 7 1, I(]) Q. B 590 ;
a3 to repair of roads in parishes, Reg, v, Folville, L. R. 1 Q. B, 213; 35
L. J. (M. C.) 154,

{x) Reg. v, Knight, 7 U. ¢, L. J. 23,

() Reg. v. Greut Western B Co, 50U, O L, J. 218.
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of the public was to have the whole width of the road, and
not merely that part which had been used as the viz irita,
preserved free from obstructions, and that such right bad
not become extinguished by the fact that the trees had
‘been allowed to grow up within the fitty feet for the period
-of twenty-five years. ()

A railway company which carried the highway across
and over their road by a bridge, were held bound under
Con. Stats. U. C., c. 66, 8. 9, subs. 5,8 12, subs, 4, to keep
in repair such bridge, and the fence on each side of it. {a)

The corporation of the county of Wellington, under 29
& 30 Vic,, c. 51, s. 339, had exclusive jurisdiction over a
‘bridge belonging to them “on the line of road and public
highway between two townships in the same county,” and
heving jurisdiction, the eommon law, irrespective of the
statute, would impose upon them the duty of repairing
‘it. (B)

The word “ between,” in the 29 & 30 Vie, c. 51, 8. 320,
must be construed in its popular sense ; and where a bridge
is constructed over navigable waters, and connects two
opposite shores, lying in different counties, such bridge is

‘between such two counties, and they are jointly answerable
for its maintenance, even though the counties, as respec-
tively containing the townships between the shores of which
‘the current fAows, reach to the middle of the water, and are
divided only by the invisible untraceable line called medinm
Jfibum aguee, (6) '

It was held not essential in a petition for survey under
12 Vie., ¢. 35, s. 31, that there should be a statement that
the necessary number of resident landholders have applied,
if, in fact, & sufficient number have joined. (d)

(z) Purner v. Ringwood H. Bourd, L. R. 9, Eq. 418,

{@) Vanallen v. €. T\ R, o, 29 U, C. Q. B. 436.

(b) Corporation of Wellington v. Wilson, 14 U, C, C. P, 299,

i¢) Harrold v. Corporation of 8imecoe, 18 U, C. C. P, 1 (in E &A)S C.
16 U, C. ¢, P. 43, affirmed.

&) C. 8. U.C. ¢, 93, 8.6 ; Cooper v. Wellbanks, 14 U.C.C.P. 364 ; Reg. v.
Mofiregor, 19U, C, C. P. 69.
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As to public highways in the navigable rivers of this
country, the civil law prevailed in the whole Provinces of
Quebec until the division thereof in 1792. The 32 Geo. 111,
e. 1, which introduced into the Provinee of Ontario the law
of England as to property and civil rights, included the
law as to highways on roads and in streams. After the
passing of that Act, the civil law continued applicable to
Quebec. Although, in this Province, we have adopted the
taw of England as to public highways, yet as in other cases
of our adoption of English laws, it only prevails here so far
as applicable to the state and condition of this country, It
is obvious that usage from time immemorial, which, in
England, is a material ingredient in determining whether a
river i3 & highway or not, could not be applied to any of
~ the inland waters in Ontario, unless presumed in relation
to the wandering tribes who may have roamed through this
part of North America, before its discovery by European

navigators. (dd)

' The 32 Geo. IlL, c. 1, s. 8, superseded the former law of
Canada (or the eivil law still prevailing in the Provinge of
Quebec), and in introducing the common law of England
must be taken proprio vigore to have rendered gll navigable
waters, existing at the time of its introduction, publict jurds,
and more especially if previously entitled to have been so
regarded under the abrogated law. (¢)

This being a newly-discovered country, first occupied
within the period of legal memory, and much of it even
within living memory, in the application of the CONmOon
law to it, positive usage immemorially, or from which prior
usage immemorially might be inferred, eannot be necessary
to vender a naturally navigable water-course Publivi jurds.
When our inland streams are proved to be, in fact and in
their natural state, navigable, they are prima farte public
highways by water. In this light, user or non-nser is only

(dd) Reg. v. Meyers, 3U. C., C. P. 313 1, sey., per Macaunlay; C. J,
{¢) fbid, 346, per Macaulny, C. J.

]
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material as auxiliary evidence, contributory to the inquiry
whether & stream was or was not navigable from the be-
ginning ; but it does not therefore follow that itis the only
medium, or an indispensable circumstance in the proof. {/}

In the applieation of the common law to Ontario, the fact
of the natural capacity of the stream, and not the fact of
usage, is most material to be considercd. It must, of eourse,
be determined by a court and jury, in each case as it arises,
whether a water course ever was, or coniinued to be, a
publie highway, or a navigable stream, in the full and com-
prehensive meaning of the term, and, therefore, a public
easoment. The question of law for the court heing what
constitutes a public or navigable river, and whether there
wag sufficient evidence thereof, or to repel it, the question
of fact for the jury being, whether, according to the date
laid down by the court, and the evidence, it was, in fact, so
navigable. (g}

As to the Province of Omiario, when our territory was
devoted to settlement, the use of all streams practicable for
navigation may be justly considered as dedicated to the
public use, upon the principles of —first, the eivil, and after-
wards the common law ; so that, although not pre-oceupied
by public use, they are to be looked upon as open to the
public. (7}

In this country, streams which are not navigable con-
tinuously, but interrupted by occasional rapids, rocks,
shoals, or other natural obstructions, causing what are
called * porta.ges,” are, nevertheless, thronghout those por-
tions not thus impeded, undoubtedly highways. (z)

Where a portion of water, forming part of Lake Ontario,
at extraordinary periods when the water of the lake was
pressed up at this particular part of it by strong windg,
admitted of scows passing over it, but the water was not

(f} Reg. v. Meyers, 3 U, C. C. P. 347, per Macauiay, C. L.
{7} Ibid. 348, per Macanlay, C. J.
(h} Ibid, 351, per Muacauiay, C. 1.
(3) Fhid. 332, per Macauley, C. J.
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more than four or five feet deep, and at ordinary times it was
quite shallow and fordable, it was held that this was not
navigable water, and that the Crown had 2 right to survey
and lay out a highway through this portion of water. ()

Tt is impossible to hold that to be a natural stream or water
course, which could be obstructed by the act of plonghing
and harrowing land, in the ordinary course of husbandry,
and a ditch in a person’s land which may be so obstructed,
is 1ot & natural stream or highway. (%)

It was thought that a creek, whose capacity in its natacal
state, withont improvement, during spring freshets would
not permit logs, timber, ete, to float and pass down, would
unt be subjeet to public use as & navigable river, () but in a
tase now pending in appeal, () it was held that streams
rendered so navigable by improvement were subject to the
public easement. - :

Navigable rivers are public highways. (m) It wonld seern,
that the rule of the common law of England, as to the flux
and reflux of the tide being necessary to constitute a body of
water navigable, does not apply to our waters ; and it seems
that our large lakes, and navigable rivers, and inland waters
are to he viewed as navigable rivers at the common law, {n)

All rivers above the flow of the tide, which may be used
tor the transportation of property, as for floating rafts and
driving timber and logs, and not merely such as will bear
boats for the accommodation of travellers, are highways by
water, and subject to the public use, In detefmining whether
& river is public or private, its mere capacity during the
spring freshets, or after heavy rains, to float down single
sticks of timber or logs is of itself a very uncertain eriterion
of the public or private nature of the river, for there is no

() Ross v, Corporation of Lortsmowtkh, 17 U. (3, . P, 195,
(%) Murray v, Dawsen, 19 U, C. Q. P, 317, per Guynue, T,

() Whelan v. MeLacklan, 16 U, C. . P, 102, -

(i) McLaren v, Caldwel], 1881,

(m) Qage v. Bates, 7 U. C. (., P. 121, per Richards, C, J.; Obivia v.
Bissonnault, 8. L. O_ A. 594,

{n) Gage v. Rates, 7 U. (. (. P, 121, of geg., por Jickards, €. J,
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stream so small but which may at times suffice and be used
for driving down a log ot piece of timber, and, therefore, its
treadih and its length and depth at ordinary times, and its
capacity for floating rafts, ete., are proper to be eonsidered. (¢)

In Hsson v. McMaster (p) it was held that a river which
extended about twenty-eight miles into the country, and hid
been long used for navigation of boats and canoes, and for
floating down logs and tiniber, was a common highway above
where the tide flowed. All rivers above the flowing of the
tide, and whether the property of the river be in the Crown
or in a subject, which afford a common passage, not only for
large vessels but for hoats or barges, are, by the principles of
the common law, public highways. ()

The defendants nnder their Act of Incorporation, 19 Vie.,
¢. 21, and as assigness of the Canada Company, claimed a
right to erect any works for improving the navigation of the
navigable river Maitland, and to be owners of the bed of the
stream ; but it was held that the powers given for that pur-
pose were distinet from those granted for the purposes of
their railway, and that, admitting the ownership, it was still
sabject to the public right, and that any obstruction to the
highway or easement of the river for the purposes of navi-
gation, was indictable as a nuisance. {r)

An indictment will not lie for merely erecting piers in a
navigable river ; it must be laid ad commune nocentum, and
whether it was so or 10t must be decided by the jury. (s)

Where, on an indictment for a nuisance in obstructing the
North Sydenham River and Queen’s highway, by erecting a
dam near lob 16, 13th concession of Sobra, the evidence
showed the river in question to be affected by the waters of
¢he St. Clair—to be navigable much” bigher up than the
defendant’s dam at some seasons, and at all seasons for some

(0} Bowe v, Tifus, 1 Allen, 326,

{p) | Kerr, 501,

(y) Thid. 506, per Chipman, G. 1. ; see also Perley v. Dibblee, 1 Kerr, 514,
() Reg. v. B. & L. H. Ry. Co., 23T, C. Q. B, 208.

(4} Ross v. Corporation of Portamouth, 17 U.C.C.P. 204, per 4. Wilon, J.
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miles above it ; that vessels and bogts of a certain size had,
before the erection of the dam, passed without obstruction
to a point higher np the river thar the part where the dam
was erected, though it did not appear to have been used to
any great extent higher up the river than what was called
the Head of Navigation, a point helow the dam : the eourt
held that upon such evidence the Jury were warranted in
finding the stream to be a publie navigable waser-course. (t)

It would seem that the English rule that the land covered
by the waters of rivers, above the flux of the tide, belongs to
the riparian proprietors does not prevail here. In our waters
the grant extends to the water's edge, and the land covered
with water and ungranted is the property of the Crown, (u)
subject to the right of the public to pass over the water in
boats, and to fish and bathe therein. (v)

In an action for obstrueting a river by erecting a mill-dam,
it is not a proper question for the Jury whether the benefit
derived by the public from the mill is sufficient to outweigh
the inconvenience occasioned by the dam. () The provisious
of Magna Charts and other early statutes which prohibited
weirs apply only to navigable rivers. (z)} Weirs in such rivers
are illegal, unless they existed before the time of Ed. I, (y)

The 5 & 6 Wm. IV, ¢ 50, s, 74, which imposes a penalty
on any person riding or driving by the side of any road, only
applies to footpaths by the side of roads, and not to footpaths
in general. ()

Under 27 & 28 Vi, ¢ 101, s. 25, the owner is liable to 4
penelty if cattle, sheep, cte., are found straying along any
highway, notwithstanding they are under the control of g
keeper at the time, {a)

(t) Reg. v. Meyers, 3 U.'C. 0. P, 305.

{#} Parker v. Blliot, 1 1. (. (. P, 489, per Sullivan, J,

(v} Attorney Generol v, Perry, 15 U. C. U, P, 329 ; 8ee, however, Fournier
and Clivia, 8, L. C, A. 427,

{w) Rowe v. Titus, 1 Allen, 326.

{xt) Leconfield v. Lonsdale, L. R. 5 C. P, 657.

(¥) Rolle and Wiate, L. R, 3 ¢, B. 64.

{z) Beg. v. Pratt. L. R. 3 Q. B, fid,

{a} Lawrence and King, L. R. 3 Q. B. 345,
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Threé magistrates forming a part of the Court of Sessions,
by whom the return of a precept issued under c. 62 of the
revised statutes (N. B.) for laging out a road is to be decided,
are not the three disinterested freeholders contemplated by
that Act. (&)

The laying out of a public highway by commissioners of
highways under the Act 5 Wm. IV, c¢. 2, does not become
invalid by reason of the neglect of the commissioners to
deliver a return of such laying out within threc months to
the clerk of the peace, as directed by the 15th section, this
being only a directory provision. (¢)

A municipality prosecuting an indictment for obstructing
a highway is “the party aggrieved” within the 5 & 6 Wm.
1V, e 11, 8 3. {d)

On an indiectment for nuisance to a hlrrhw ay, if the facts
show it to be a proceeding substantially for the trial of a
eivil right, the delendanis may consent that the prosecutor
gelect three ar four of them, and proceed only against the
latter, the other defendants entering into a rule to plead
guilty if those on trial are convicted. This course may be
adopted to prevent the charges of putting them a.ll to
plead. (dd)

The Provincial Attorney-General is the proper person fo
file an information in respect of a nuisance caused by inter-
terence with a railway. (&)

A party cannot justify as agent of another for maintaining
a public nuisance. {f) But an agent merely to let or receive
rents of premises is not liable for nuisance upon the same.
The case, may, however, be different where the ageut is
clothed with power to let, repair, and in all respects act as
owner. {g) If the nuisance existed at the time of letting,

(b) Reg. v. Chipman, 1 Thomson, 202, - !
{#} Brown v. McKeel, 1 Kerr, 311,

{d) Heg. v. Cooper, 40U, C. Q B. 204,

{dd) Whelan v. Reg., 28 U, C. Q. B. 53, per 4. Wilson, J.

(&) Altorney General v. Nsagamﬁucfsfmﬂw Bridge Co., 20 U. C. Cay. 34.
{f} Reg. v. Breuwster, 8. C. C. P. 208.

{9 Reg v, Osler, 32 T, C. Q. B. 324,
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both tenant and owner are linble ; if after the tenancy, only
the tenant, (&)

An indictment will lie 2gainst the corporation of a rural
muncipality for non-repair of & highway, although it is a front
road, of which each proprietor is bound to repair his frontage.
But in such case, where the corporation, after conviction,
causes the road to be repaired, a merely nominal fine will be
imposed, and costs will not be awarded in favor of the prose-
cutor, (z)

Where a corporation is bound by public law to repair a
highway, it is sufficient in an indictment for not repairicg
to allege that the defendants “ ought of right  to repair, ete.,
without setting out the particular ground of liability. (5)

An indictment which alleged that “ the defendants or some
or one of them” had put up, ete., was held bad for uncer-
tainty. () And an allegation that a nuisance was near a
certain lob, when the evidence showed it to be on it, was held
a fatal variance, (/} This could now probably be amended
nnder the 32 & 33 Vic, ¢. 29, s. T1.

Although a proceeding by indictment for a nuisance is
criminal in form, the same evidence that would support a
civil-action for an injury arising from the nuisance will sup-
port the indictment. (m)

In Beg. v. Bose (m) it was held that the minutes of the
boundary line commissioners produced in the case could not
be considered a judgment within the meaning of 3 Vie, c.
11, and that the defendant should therefore have been per-
mitted to give evidence contradicting such minutes. The
second section of this Aet, which provides that every such
Judgment shall be filed, is directory only, and the omission
to file will not affect the validity of the judgment. In New
Brunswick, under the 5 Wm. IV, ¢. 2, the return of the

() Reg. v. Osler, 32 U. . Q. B, 324

() Reg. v. Corporation of St. Saviour, 3 Q. L. R. 283,
( i’} Reg. v. Mayor of St. John, Stev. Dip. 308.

(&) Attorney General v. Boulton, 20 17, g‘ Chy. 402

(8) Reg. v. Meyers, 3T, C. C. P. 305.

{m} Beg. v, Stephens, 2U. 0. L. J. N, 8. 223; 14 W, B. 859.
{n) 1 15, C, L. J. 145,
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commisgioners of highways properly made and filed is evi-
dence of the laying out of the street. (o)

A conviction for nuisance to a higshway is conclusive
against the defendant as to the existence of such highway,
and he cannot again raise the question on an indictment tor
obstructing another part of the same highway. (z)

It was doubtful whether, after an indictment for nuisance
to & highway had been removed by certiorari, and tried at
the assizes upon a nisi prius record, and the defendants fonad
guilty, on a motion afterwards made in term for judgment
upon the conviction, the court could, under the 19 Vic,, c. 43,
3. 316, give judgment out of term. (¢

After a verdict of acquittal on an indictment for nuisance
in obstructing a highway, tried at a Court of Oyer and
Terminer, the court will refuse a .cerfiorari to remove the
indictment, with a view of applying for a new trial, or to
stay the entry of judgment so that a new indictment may
be prepared and tried without prejudice, and this though
the motion is made on the part of the Crown with the assent
of the Attorney General. (#} But the court will arrest the.
judgment on an indictment for nuisance, so that a new in-
dictment may be preferred. (s)

After a verdict of acquittal on an indictment for nuisance
tried at the assizes, a motion was made with the concurrence
of the Attorney General, for a cerftorars to remove the in-
dictinent, with a view to obtain a new trial, but no ground
was shown by affidavit, and the new trial was moved for on
the same day, being the fourth day of term ; it was held that
there was nothing to warrant the ordering of & certiorars, and
that the motion for a new trial could not be entertained uuntil
the court were in possession of the record. (f) When the

{0) Beg. v. Mclowan, 1 Pugsley&B 191,
{p) Reg. v. Jackson, 401, C. Q. B, 200,
{g) Reg. v. &. 7. B. Oo.,, 17U, C. Q B. 185, per Robinsor, C. J."; see also
20 & 30 Vic., c. 40, & 4,P£a
(v} Reg. v. Whittier, 12 U. C. Q. B. 214,
{8} Reg. v. Rase,lU C. L J. 145 Reg v. Spenee, 11 U, C. Q. B, 3]..
() Reg. v. Growski, 14 U. 0. Q. B
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case i3 tried at the assizes, the motion for & new trial need
not be made within the first four days of the ensuing term,
for the rule of practice requiring a party to move for a new
trial within the first four days of a term only applies when
the trial has been on record emanating from this court. (e)

Obstructing the execution of public justice—A person who
resists, assaults, or otherwise obstructs a constable or other
peace officer in the execution of his duty, is liable to an in-
dictinent. (v) And the fact that the defendant did not know
that the person assaulted was a Peace officer, or that he way
acting in the execution of his duty, furnishes no defence. (1)
It is sufficient that the constable was actually in the execu-
tion of his duty at the time of the assault. ()

Refusing to aid and assist a constable in the execution of
his duty, in order to preserve the peace, is an indictable misde-
meanor at common law. In order to support such indictment
it must be proved that the coustable saw a breach of the
peace committed ; that there was a reasonable necessity for
calling on the defendant for his assistance ; and that, when
duly called on to do so, the defendant, without any physical
impossibility or lawful excuse, refused to do so. It is o
defence that the single aid of the defendant could have heen
of no avail. (y)

But an indictment for refusing such aid, and to prevent an
assault made upon him by persons in his custody, with intent
to resist their lawful apprehension, need not show that the
apprehension was lawtul, nor aver that the refusal was on
the same day and year as the assault, or that the assault
which the defendaut refused to prevent was the same as
that which the prisoner made upon the constable ; neither is
it any objection that the assault is alleged to have been made

{u) Jbid. 592, per Robinaon, . T.

(v) Reg. v. MeDonald, 4 Allen, 449,

(10) Reg. v. Forbes, 10 Cox, 362,

(x} Jbid.

{y) Beg. v, Brown, C. & Mar, 314 ; Arch, Cr. Pldg, 684-5,
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with intent to resist their lawful apprehension by persons
already in custody. (2)

Before a party can be guilty of the offence of obstructing
an officer in the execution of his duty, the latter must be
acting under a proper authority. (a) '

But if the process is regular, and executed by a proper
- officer, an obstruction, even by a peace officer, will be illegal
on the established principle that if one having a sufficient
authority issue a Jawful command, it is not in the power of
any other, having an equal authority in the same respect, to
issue a eoutrary command, as that would legalize confusion
and disorder. (5)

In an indictment for obstructing an officer of excise, under
27 & 28 Vice, c. 3, the omission in the indictment of the
averment that, at the time of the obstruction, the officer was
acting in the discharge of his duty, “ under the authority of
27 & 28 Vic, c. 3, is not & defect of substance, but a formal
defect, which is cmed by verdict. (¢) Where the indictment
is under ss, 111 and 112, for cbstruction by threats of force
and violence, it is not necessary to seb out the threats in the
indictment, for the gist of the offence is not the meaning of
the words, but the effect produced by them—namely, the
obstruction. (d)

And where a revenue officer, in seizing a distillery, had
also seized the outbuildings belonging to the same premises,
and the proprietor entered them by force, and in doing so
injured one of the employees of the Government; it was
"held that the proprietor had a right to enter, and that by
force if’ necessary, and that in doing so he had committed no
offence againsl the Government. (e)

Disobeying an order made by justices of the peace, at their
sessions, in due exercise of the powers of their jurisdietion,

{z) Reg. v. Sherlock, L R.1C C R 20;35 L. J. (M. C.)92
(zt) Rusa. Cr 570 ; Re:cv Osmner, 5 Ea. 304

) Rusa, Cr, 571

{c) Spetman v. Reg., 13 L. C. J. 154,

{d} fbid. 154, per Drummand J.

{¢) Reg. v, Spelman, 2 Rewue Ley. 708,
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is an indictable offence. () And, on the same principle, if
an Act of Parliament give power to the Queen in Council to
make a certain order, and annexes no specific punishment to
the disobeying it, such disobedience is nevertheless an in-
dictable offence, punishable as a misdemeanor at common
law..{g) So disobedience to an orider of one or more Jjustices
is an offence puunisiiable by indictment at common law, )
Every person mentioned in the order, and required to act
under it, should, upon its being duly served upou him, lend his
aid to carry it into effect, (2)

Esegpes.—An escape is where one who is arrested gains his
liberty, by his own act, or throngh the permission or negli
gence of others, before he is delivered by the course of the
law. (7) If the escape is effected by the party himself, with
foree, it is usually called prison breach ; if effected by others,
with force, it is commonly called & rescue, (%) If a party in
the gustody of the law secure his own escape, though without
foree, he is guilty of a high contempt, and punishable by fine
and imprisonment. (/) It a prisoner go out through an open
door of his gaol, without using any force or violence, he is guilty
of a misdemeanor ; and it seems any person alding him in such
escape is punishable as for 2 misdemeanor at common law. (m)
In order that an officer may be liable for an escape, the
party must be actually arrested, and legally imprisoned for
some criminal matter. (n) The imprisonment must also be
continuing at the time of the escape, and its - continuance
wust be grounded on that satisfaction which the public jus-
tice demands for the crime committed. (o) A voluntary

() Reg. v. Russell, 5 U.C.L.J.N.8, 132, per Cockburn, C. J. 3 17 W. R.
402 ; Russ. Cr. 573 ; Rex v. Kobinson, 2 Burr, 799-800.

{9) Hex v, Harris, 4 T. R. 202 ; 2 Leach, 549.

[gj Hex v. Butme, Cowp. 650 ; Hew v. Fearnley, 1 T. R, 216 ; Reg v. Gould,
1 Salk. 381 ; Russ. Cr. b74.

(1) Ibid, 575 ; Rex v. Gash, | Starkie, 41,

{7) Russ. Cr, 581.

(i} fbid.

{8) fbid,

{m) fbid.; Reg. v. Ailan, | O, & Mar. 205

(n) Russ, Cr. 582.

{0) Ihid. 583,
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eseape is where an officer, having the custody of a priscuer,
charged with and guilty of a capital offence, knowingly gives
Lim his liberty, with intent to save him either from his trial
or execution. By this offence, the officer is involved in the
guilt of the same crime of which the prisoner is guilty, and .
for which he was in custody. A negligent eseape is where
the party arrested or imprisoned escapes against the will of
him that arrests or imprisons him, and is not freshly pursued,
and taken again, before he has been lost sight of. {p)

In the ease of a voluntary escape, the officer has no more
right to retake the prisoner than if he had never had him in
his custody; but in case of negligent escape, if the party
make fresh pursuit he may retake the prisoner at any time
afterwards, whether he finds him in the same or a different
county,

Where a prisoner, charged with a misdemeanor, after ex-
amination of witnegses, was verbally remanded until the
following day, in order to procure bail or in default to be
committed, and on that day the defendant negligently per-
mitted him to eseape, for which he was convicted, it was held
that the prisoner was not in the custody of the defendant
werely for the purpose of enabling him to procure bail, but
under the original warrant, and the matter still pending be-
fore the magistrates, until finally disposed of by commitment
to custody, or discharged on bail, and that the conviction was
proper. (g} .

It is the duty of the sheriff of the county in which a city
is, and not of the high bailiff of such city, to convey to the
penitentiary prisoners sentenced at the Recorder’s Court. (r)

Tt seemns that from the moment a prisoner is arrested,
until he has actually expiated his offence by serving the
full time of imprisonment, he is in the custody of the law
for the purposes of the foregoing offences, and a person in

{p) Rues. Cr. 5834,
{0) Rey. v. Shuttleworth, 22 U, C, Q. B. 372.
tr} Glass v. Wigmore, 21 U, C. Q. B. 37.
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any way aiding in his escape, before full atonement made,
becomes particeps criminis, ()

Prison breach seems now to he an offence of the same
degree as that for which the party was confined. (1) Im-
prisonment is no more than & restraint of liberty, and any
place, in which a party may be lawfully confined is a prison
- within the statute, 1 Edward IL, stat. 2, for it extends to a
prison in law as well as a prison in deed. (x) There must
be an actual breaking of the prison and not such force and
violence only as may be implied by construction of law, (»)
The breaking need not be intentional ; {(w) but it must not
be from the necessity of an inevitable aceident happening
without the eontrivance or fault of the prisoner. ()

The Prison Aect, 1865, 28 & 29 Vie, o 1286, s, 37, which
prohibits the conveyance into any prison, with intent to
facilitate the escape of a prisoner, of certain articles or
“any other article or thing,” includes a crowbar under the
latter words. (z)

Parliamentary offences.—Members of either House of Par-
liament are not eriminally liable for any statements made in
the House, nor for & conspiracy to make such statements, (z)
An order for an attachment against & member of parlia--
ment is illegal and may be set aside, though no proceedings
have been taken upon it, by the issue of the process or
otherwise. (¢) So the writ may be set aside before the
defendant is actually arrested upon it. (3) A member of
parliament was not liable for the Penalty imposed by the
Con. Stat. Can,, ¢. 8, s. 7, for sitting and voting without
having the property qualification required by law., The
penalty was only exigible from a person whose incapacity to

{#) tuss Cr. 807.

{t) 1 Edward 11, Stat, 2.
{«} Rnea. Cr, 592,

{v) Thid, 504,

{w) Rex v. Haswell, Russ, & Ry. 458, .
{z) Russ. Cr, 504.

(#) Beg. v, Pagme, 1. R, 1 C. C. R. 27 85 L J. (M. )y d70.
12) Bx parte Wason, L. R. ¢ Q. B, 573,

{a) Reg. v. tGamble, 1 U, , P. R, 229,

{B) Ibid.
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become a member was decreed by s. 5, and whose election is
radically null and void. (¢) Members of provinieial parlia-
ments are privileged from arvest in civil cases for a period
of forty days, after the prorogation or dissolution of parlia-
ment and for the same period before the next appointed
mesting. () They have the same privileges in this respect
as members of parliament in England. (¢) But this privi-
lege of exemption from arrest only extends to civil matters.
In cases of treason, felony, refusing to give surety of the
peace, all indictable offences, foreible entries or detainers,
libels, printing and publishing seditious libels, process to
enforee habens corpus, contempts for not obeying civil process
if that contempt is in its nature or its ineidents criminal,
and generally in all eriminal matters there is no privilege
of exemption from arrest. (f} A member of a provineial
parliament held at Quebec, the place where he is resident,
arrested eighteen days after its dissolution for “ treasonable
practices,” and during his confinement elected a member of
a new parliament, is not entitled to privilege from such
arrest by reason of his election to either parliament. (g)

On motion for a writ of Aabeas corpus to produce the body
of & person claiming exemption from arrest on the ground
of the privilege of parliament, two papers purporting to be
two indentures of election are not sufficient evidence of his
being such member, to warrant the granting of the writ. (k)

After convietion for breach of privilege, in case of libel,
the court will not notice any defect in the warrant of com-
mitment. (%)

A prisoner committed by the House of Assembly to the

(c) Morasse v. Gluevremont, 5 L. C. J. 113,

{d) Wadswerth v. Buulﬂon QChr Rep. 76; Rennie v, Rankin, 1 Allen,
620 ; Reg. v. Gamble, 9 U, G Q. B. 546.

[e} Reg. v, Gamble, su%fa but see Culrvillier v. Munro, 4 L. C. R, 146.

(/) Reg. v. Gamble, C. Q. B, 852, per Diraper, C. ¥.; Lord Wellesley's
case, Huss, and M. 63 9.

i Rbe:fedawf 5 LCOALL ’

(s] Re Tracy, 8. L, C. A, 478,
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common gaol “during pleasure” is discharged by proroga-
tion. (7)

Courts of law eannot inquire int> the cause of commit-
ment by either House of Parliament, nor bail, nor discharge a
person who is in execution by the judgment of any other
tribunal ; yet if the commitment should not profess to be for
& contempt, but is evidently arbitrary, unjust and contrary
to every principle of positive law or natural justice, the court
is not only competent but bound to discharge the party. (%)

The courts have power to issue writs of habeas corpus in
matters of commitment by either House of Parliameut, and
the commitment may be examined upon the return to the
writ. ({)

Conspiracy to intimidate a provincial legislative body is
made felony by 31 Vic, ¢. 71, s. 5.

() Bx parte Monk, 8. L. C. A. 120,
(k) Bic parte Lavoie, 5 L. C. R. 99.
{I) Thid,



