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PREFACE

The Criminal Code Recodification Task Force was created in
Fall 1990 to address in a comprehensive fashion the reform of
the General Part of the Criminal Code of Canada. The Task
Force follows in the footsteps of the Special Committee on the
Criminal Code chaired by Rocky Pollack, which operated from
1987 to 1989.

The specific objective of the Task Force is to provide the
Canadian Bar Association with a spund basis for its
recommendations for recodification and to coordinate the
Association’s contribution to [aw reform efforts in this field.
This initiative could not be more timely. This report will form
the basis of the Association’s presentation to the House of
Commons Standing Committes on Justice and the Solicitor
General on recodification in the Fall of 1992,

The Canadian Bar Association is involved in reform of the
criminal law on an ongoing and continuous basis. In the past
year, the Association has made submissions to Parliamentary
Committees on many amendments to the Criminal Code dealing
with issues such as mental disorder, firearms control, and
sexual assauit. Many of these amendments have an impact,
gither direct or indirect, on the general principles of the criminal
law. In addition, the Association has long been active in
reform of other aspects of the criminal law, notably the law
and policy of sentencing, corrections, and conditional release.
All of these activities have underscored the urgent need for
fundamental and comprehensive reform of the Criminal Code.

By creating this Task Force, the Executive of the CBA
acknowledged its serious concern and the sericus concern of
many members of the Association that on its 100th
anniversary the current Criminal Code is archaic, incomplets,
poorly organized and difficult to understand. It was also
recognized that lawvyers have a responsibility to press for
reform of the criminal law. While it is not lawyers alone who
should participate in discussions over reform, as a group, we
have a unigue perspective which must be strongly voiced in
this debate.
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The Task Force includes individuals who are members of the
defence bar, Crown counsel, members of the judiciary, and
academics. This broad representation has helped to ensure
that the issues were canvassed from a range of perspectives
and that the competing interests are balanced in the
recommendations for reform.

The goals of the Task Force include contributing to
understanding of the general principles underlying our criminal
law by the legal profession and the public. In addition 10
recommending options for reform, the report and the more
detailed working papers which it is based on fulfill this function
in an admirable fashion. This research and analysis will
invigorate ang inform the debate at the present time and into
the future.

In carrying out its mandate, the Task Force has followed from
and added to the superb work undertaken by the Law Reform
Commission of Canada. Without the Commission’s initial and
aground-breaking studies, working papers and reports, the path
to recodification could not have begun. It is difficult to imagine
law reform efforts in the aftermath of the aboiition of the
Commission.

The Task Force identifies the Criminal Code as urgently in need
of reform. The challenge must be taken by the federal
government - and now.

The Canadian Bar Association is proud of the accomplishment
of this Task Force and grateful for the efforts of those persons
who contributed to the report. In particular, | wouid like to
thank the Chair, Richard Peck, Q.C. of Vancouver for his
exceptional contribution. | am confident that when members
have read this report they will agree that it presents a clear,
explicit and timely review of large and complex issues.

The Canadian Bar Association will continue to contribute to
the reform of the criminal law and press for implementation of
the recommendations in this report, now and in the years to
come.

J.J. Camp, Q.C.
President, 1991-92
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FOREWORD

The Criminal Code of Canada is now one hundred years old.
Although it has served Canadians well over the last century it
has only done this through the expedient of frequent legislative
amendment. In the main, changes to the Code have been
desuitory, although comprehensive amendments have occurred,
most notably in 1927 and 1955. The result is a patchwork
document that has long since outlived its usefulness,

The composition of Canadian society has changed dramatically
in the past 100 years. So, too, have many of the values and
expectations of Canadians. A new Criminal Code is essential
to respond to these changes. Advances in medical science,
psychiatry and penclogy, to name a few, need to be recognized
in the Criminal Code as do changes wrought by the Canadian
Charter of Rights and Freedoms. The time for reform of the
Code is upon us,

The arduous road toward recodification is already well-
travelled. The Canadian Bar Association acknowledges the
significant contributions made by criminal law reformers to
date. In particular, the Association praises the work of the Law
Reform Commission of Canada which has established a strong
base of research, analysis and proposals for recadification
efforts. These efforts were made possible by the strong
leadership of Presidents, Justice Allen Linden and Justice
Gilles Létourneau. The Task Force has drawn heavily upon the
work of the Law Reform Commission in the preparation of this
report.

The Canadian Bar Association has long been an active
participant in criminal law reform through studies,
governmental consultations and submissions to legislative
bodies. The Association established the Criminal Code

Recodification Task Force in order to respond in a

comprehensive manner to the Law Reform Commission’s
Report 31, Recodifying Criminal law and to make
recommendations to the Parliamentary Committee studying the
General Part of the Criminal Code.
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The General Part of the Crimina/ Code deals with generai
principles of criminal liability, justifications, excuses, other
defences and involvernent in complete and incomplete crimes.
The Task Force focused on selected issues within the General
Part, leaving consideration of specific ¢riminal offences and
other aspects of the criminal law, such as sentencing, to a later
date.

This report is the product of the Task Force’s vigorous analysis
and debate of seventeen selected criminal justice issues. The
broad membership of the Task Force meant that diverse
interests were represented and competing views on many
issues expressed. This composition produced stimulating and
healthy debate and, in some cases, an even division of opinion
as to how the issue should be resolved. In- every case these
differences reflected honest and principled differences of
opinion which will likely be experienced during the political and
departmental examination of these issues. The Task Force
decided that, rather than gloss over these differences, it cught
to state the opposing views clearly and the arguments in favour
of each so that the readers of this report will appreciate the
underlying policy considerations and the consequence of
adopting one or the other of the various alternatives.

The central theme of the Report is the principles of criminal
liability. The Task Force has concluded that subjective fault is
a principle of fundamental importance which must be respected
in every provision of the new Criminal Code. It has been an
integral part of the common law for centuries and is now
recognized as a pringiple of fundamental justice under section
7 of the Canadian Charter of Rights and Freedoms. It is the
best possible articulation of the differences between civil and
criminal liability. All of the Task Force's recommendations are
rooted in this fundamental principle,

The Task Force welcomes the benefits of codification.
However, the clarity and accessibility which come through
codification need not, indeed must not, fetter the creative
powers of the common law. The new Criminal Code must
strike a balance between a clear statement of the criminal law
and a capacity to have the law evolve over time in response to
changes which we cannot today even comprehend.
Accordingly, the Task Force endorses a code model which
allows room for continued development of the law, and in
particular, common law defences, through judicial
interpretation.
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The Task Force recagnizes that the criminal law must balance
competing interests. In the Report, these interests have been
recognized through recommendations on the appropriate use of
the onus of proof, evidential burdens, public policy defences
and the utilization of objective limitations on the use of force.

Many individuals have been actively involved in preparing this
report. Members of the Task Force have given freely of their
time to come together and exchange views. However, there
are some who deserve special mention. Wayne Chapman Q.C.
and J.J. Camp Q.C., Presidents of the Canadian Bar
Association during the Task Force’s mandate have supported
the project throughout and provided the Task Force with the
able assistance of national office staff Terence Wade,
France Houle and Melina Buckley. The dedicated and
invaluable efforts expended by researchers Keith Hamilton and
Gil McKinnon were an invaluable contribution to the Report.

The Criminal Code Recodification Task Force is pleased to
present this report to the Canadian Bar Association for
consideration. it is our hope that it will be a significant
contribution to the recodification effort. While the issues
addressed in this report are complex, the recommendations are
presented in the spirit of law reform and discussion and debate
are weicome. The Task Force is proud of the result of its
efforts to review the General Part of the Criminal Code. We
believe that our recommendations would serve society well.

Richard C.C. Peck, Q.C.
Chair,

Criminal Code Recodification
Task Force
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PART I: OVERVIEW

l. INTRODUCTION
A. The Crimninal Code of Canads

Canada’s first Criminal Code was passed by Parliament in
1892,* and became law in July 1893. Don Stuart? describes
its origins:

This Code dealt with substantive law and procedure, The
former was largely founded on the English Draft Code of
1879 which in turn was primarily the work of Sir James
Stephen. This extraordinary jurist had battled valiantly to
have English criminal law codified. This he never achieved,
apparently due to scepticism about the value of any
codification of the common law, resistance to change within
the legal profession and, one suspects, a petulant reluctance
to allow one man to achieve so much so quickly.

Consolidations were made to the Code in 1906, 1827 and
1955, but its basic structure has remaifed substantially the
same for nearly a century.

B. The reform process

In 1972 Parliament creatad the Law Reform Commission of
Canada® which, in the ensuing two decades, published scores
of Working Papers and Reports on many aspects of criminal
law and procedure.

S.C. 1892, c. 29.

D.R. Stuart, Canadian Criminal Law, A Traatise, 2d ed. |Toronta: Carswell,
1987) at 2.

Law Reform Commission Act, R.5.C. 1970 i1st Supp.). ¢. 23. Regrettabiy, the
Law Reform Commission of Canada was aboiished by the fedaral govemmesnt
in 1992,
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In 1987 the Commission published Report 31, Recadifying
Criminal Law, which contained recommendations for an entirely
new Criminal Code for Canada. The first division of the report
proposed a General Part, dealing with general principles of
criminal liability, justifications, excuses, other defences and
involvement in complete and incomplete crimes.. The second
major division, the Special Part, proposed a comprehensive
re-structuring of criminal offences on all matters except trade
and securities frauds, abortion, sex offences, prostitution and
pornography.

Sentencing was not included, as that task had been performed
by the Canadian Sentencing Commission.* Matters of criminal
procedure were to be addressed separately by the Law Reform
Commission in its forthcoming Code of Criminal Procedure.®

C. Referral to the Standing Committes on Justice

In 1980 the then Minister of Justice Doug Lewis announced his
intention to refer the issue of a new Criminal Code to the
House of Commons’ Standing Committee on Justice and the
Solicitor General. To assist the Committee, the Department
published a framework document entitled Toward a New
General Part for the Criminal Code of Canada, which
summarized the main principles contained in the General Part
as proposed by the Law Reform Commission of Canada, their
rationale, the present law, Canadian and foreign
recommendations for reform, and issues for consideration.

In 1991 the new Minister of Justice Kim Campbell re-affirmed
the Government’s commitment to table a new General Part of
the Criming! Code in Parliament in time for it to become law by
July 4, 1993, the 100th anniversary of the present Code.

Santancing Reform:; A Canadian Approsch (Dttawa: Supply and Sarvices
Canada, 1987/,

The first volume of the Commiesion’s proposed Code of Crimine! Procedure was
published in 1907 as: Report 33 - Aecodifying Criminal Procedure (Ottawa;
Law Reform Commission of Canada, 1991).
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In February 1992 a subcommittee of the Standing Committee
was struck, 10 examine in detail the various proposais for a
new General Part.

D. The Canadian Bar Association’s role

The Canadian Bar Asscciation is Canada’s national lawyers’
organization and has, since its inception, had a keen interest in
law reform.

Each provincial and territorial branch of the Association has a
Criminal Justice Section, the membership of which typically
includes prosecutors, defence counsel, law professors and
members of the judiciary.

In 1987 Rocky Pollack, then Chair of the Canadian Bar
Association’s National Criminal Justice Section, was appointed
chairperson of a task force to study the emerging Law Reform
Commission of Canada’s Criminal Code revision proposals.
Michelle Fuerst and Heather Holmes are current Task Force
members who were involved in its initiation, together with
Manitoba Crown Aftorney Bob Gosman, Vancouver criminal
lawvyer Terry La Liberté, ex-Northwest Territories legistator Joel
Fournier and Calgary criminal lawyer Don Mckeod. The
Canadian Bar Association was unable to secure funding for
continuation of this project and there was no significant action
on the Law Reform Commission recommendations by the
Department of Justice. Therefore the task force was
disbanded and its members were unable to complete a report
to the Canadian Bar Association Council.

In 1930 Richard Peck, Q.C., the next Chair of the Canadian Bar
Association’s National Criminal Justice Section, obtained
approval and funding for the creation of a national task force
on criminal recodification, to respond to the Law Reform
Commission’s Report and to make recommendations to the
Standing Committee respecting the General Part of the new
Criminal Code.
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In his view, the Canadian Bar Association was uniquely
qualified to play this role, for several reasons:

its members across the country have enormous practical
experience warking in the criminal justice system on a
daily basis;

* its members, representing prosecutors, defence counsel,
academics and the judiciary, wouid be uniquely gualified
to identify and balance the competing interests that arise,
in developing a new General Part;

its members, and others it could press into service,
possess a detailed understanding of the complex legal
issues which must be addressed when developing a new
General Part;

+ its members, especially the defence bar, are perhaps the
only group which could articulately voice the concerns of
those charged with criminal offences.

The Canadian Bar Association Task Force consisted of Richard
Peck as Chair, one or more delegates from each provincial and
territorial Criminal Justice Section, a justice of the British
Columbia Court of Appeal, a justice of the Ontario Court,
General Division, a law professor from the University of Victoria
and the Canadian Bar Association’s Senior Director of
Legislation and Law Reform. A member of the Department of
Justice’s Criminal Law Review Project attended all the Task
Force’'s meetings as an observer. The Task Force retained two
practitioners from Vancouver to prepare research papers on the
various issues,

The Task Force held five meetings between May 1991 and
May 1892, in Winnipeg, Montreal, Toronto and Vancouver,

The Task Force recognized that financial and time restraints
would preclude it from studying all the recommendations
contained in the Law Reforrn Commission’s Report 31, and
selected 17 issues which it considered to be the most
important. Extensive rescarch papers were prepared on most
of these topics, typically incliuding a detailed discussion of the
present law, a statement and analysis of Canadian and foreign
proposals for reform, identification of issues for consideration
and, in some cases, recommendations for reform.
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This Report is the product of the Task Force’s analysis of these
difficult issues, and its vigorous debate on many of the more
contentious matters. The broad membership of the Task Force
meant that diverse interests were represented and competing
views on many issues were expressed. This produced
stimulating and healthy debate and, in some cases, an even
division of opinion as to how the issues should be resolved.

in every case, these differences reflected honest and principled
differences of opinion which likely will be experienced during
the political and departmental examination of these issues. The
Task Force decided that, rather than gloss over these
differences, it ought to state the opposing views clearly and
the arguments in favour of each, so that readers of this Report
will appreciate the underlying policy considerations and the
consequences of adopting one or other of the wvarious
alternatives.

The issues addressed in this Report are complex, and the
Report at best presents a summary of the law, inadequacies in
the law and competing models for reform. For a more
complete discussion of each issue, the reader is referred 1o the
research papers prepared by the Task Force listed in the
Appendix to this Report.

E. Funding

This project could not have been undertaken without the
generous financial support of:

The Canadian Bar Association’s Law For The Future Fund,
the Department of Justice, Ottawa,
- the Law Reform Commission of Canada,
« the Alberta Law Foundation,
- the Barreau du Québec - Fonds d’études juridiques,
- the Law Foundation of British Columbia,
the Law Foundation of Nova Scotia,
the Law Foundation of Ontario,
the Law Foundation of Prince Edward Island,
- the Law Foundation of Saskatchewan,
- the Manitoba Law Foundation,
- the New Brunswick Law Foundation,
- the Northwest Territories Law Foundation,
the Yukon Law Foundation.
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li. GUIDING PRINCIPLES

A.

The need for a new Criminal Code

The Task Force endorses the Law Reform Commission’s
analysis of the shortcomings of the present Crfm:‘r?a! Code:

.. . it remains much the same in structure, style and content
as it was in 1892, It is poorly organized. It uses archaic
language. lItis hard to understand. [t contains gaps, some of
which have been filled by the judiciary. And it fails to address
some serious current problems. Moreover, it has sections
which may well violate the Canadian Charter of Rights and

Freadoms.®

A new Criminal Code is needed, and soon.

Codification

The Task Force supports the development of a comprehensive
criminal code, for the reasons stated by the Law Reform
Commission in Report 33 - Recodifying Criminal Procedure:

1.

It introduces order and system into a mass of legal
concepts and ideas and so presents the law as a
homogeneous, related whole rather than as a series of
isolated propositions.

It demands that one take stock of existing legal materials,
and so forces an examination not only of the ideas existing
in the state engaged in codification but also in all other
civilized states.

It works to eradicate uncertainty in the law by bringing
together the law into one place or book.

it makes the law more accessible to the average person.

Report 31 - Recodifying Criminal Law [Ottawa: Law Reform Commission of

Canada, 1887} at 1.
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5. Those engaged in the exposition of the law are assisted by
being provided with an authorized framework within which
to conduct their work.’

Having said that, the Task Force recognizes that our society’s
values change over time, and our present views of criminal
liability may well be affected by advances in medical science,
psychiatry, penclogy and a growing recognition of individual
and group rights and liberties.

while the benefits of codification far outweigh a purely
common law regime or our present hybrid model, we must
build into any codification of the criminal law a flexibility which
will enable legislators and the courts to adjust 1o new realities,
changing vaiues and new understanding of the human mind.

So, for example, the Task Force will recommend retention of
a provision comparable to section 8{3) of the present Crimina/
Code, to the effect that "no defence, justification or excuse
shall be unavailable unless expressly prohibited by this Code."

The clarity and accessibility which come through codification
need not, indeed must not, fetter the creative powers of the
common law. The new Crimina/ Code must strike a balance
between a clear statement of the criminal law and a capacity
to have that law evolve over time in response to changes
which we cannot today even comprehend.

C.  Criminal liability for subjective fault

In primitive stages of our society, the preservation of order was
a matter of paramount importance. A prohibited act was one
of absolute liability; a person was punished for having
committed an offence, regardless of his or her state of mind.

It was only under the influence of Canon law and Roman law
that the idea of moral blame first arose in England in the 13th
century. This idea slowly evolved into the common law
principle that mens rea or guilty mind was an essential element
in criminal responsibility.

? Supra, note b at 1-2.
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Canada’s 1892 Criminal Code was enacted against this
historical background, that there should be no criminal liability
without personal fauit. This underlying principle was recently
endorsed by the Supreme Court of Canada:

It has from time immemorial been part of our system of laws
that the innocent not be punished. This principle has long
been recognized as an essential efement of a system for the
administration of justice which is founded upon a belief in the
dignity and worth of the human person and on the rule of
law. It is so old that its first enunciation was in Latin: actus
non facit reum nisi mens sit rea.®

Not only is a fault requirement firmly entrenched in the
common law, itis now part of the constitution of Canada under
section 7 of the Charter of Rights and Freedoms.®

The law is clear that the fault requirement must be subjectively
determined; it is not enough that the "reasonable person”
would have known, or that a specific accused should have
known. That is the test for civil liability, but it has no place in
determining criminal liability:

Where the offence is criminal, the Crown muyst establish a
mental element, namely, that the accused who committed the
prohibited act did so intentiomally or recklessly, with
knowledge of the facts constituting the offence, or with wilfui
blindness toward them. Mere negligence is excluded from the
concept of the mental element required for conviction. Within
the context of a criminal prosecution 3 person who fails to
make such inguiries as a reasonable and prudent person
would make, or who fails to know facts he should have
known, is innocent in the eyes of the law.'®

The Task Force believes very strongly that subjective fault is a
fundamentally impartant principle which must be respected in
every provision of the new Crimina/ Code. It has for centuries
been an integral element of the common law, and is now
recognized as a principle of fundamental justice under section
7 of the Charter. It is one of the fundamental distinctions
between civil and criminal liability.

Rafarance re Saction 94(2} of Moter Vehicle Act, R.5.8.C. 1979, ¢, 288 {19BE]
48 CR {3d) 289 at 318, per Lamer, J. The Latin axprasgion is translatad ss: An
act does hot maks the person daing it guilty unless it is accompaniad by a
guilty mind.

Ibid.
19 £ v, Sauit Sts. Masie (1978} 40 CCC (24} 353 {SCC) at 362, per Dicksan, J.

[y
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PART 1I: PREAMBLE

Hi. DECLARATION OF PURPOSE AND PRINCIPLES
A. The Task Force’s recommendation

The Task Force recommends that the new Crimina/ Code
contain a preamble to the following effect:

DECLARATION OF PURPOSE AND PRINCIPLES

WHEREAS the purpose of the criminal law is to
ensure the protection and sacurity of all members
of Canadian society:

AND WHEREAS that purpose is fulfilled by setting
standards which represent the limits of acceptable
conduct and by proscribing culpable conduct
which falls outside those limits;

AND WHEREAS the criminal law should be used in
a manner which least interferes with the rights and
freedoms of individuals;

AND WHEREAS the purpose of the Criminal Code
of Canada is to set out the principles of the
criminal law in a single document;

It is declarad that the following principles will guide
the interpretation and application of the Criminal
Code of Canada:

ia) no one shall be criminally sanctioned
unless that person has the requisite
wrongful state of mind;
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{b) the criminal law should only he resorted
to when other means of social controi
are inadequate or inappropriate;

(e) persons who commit crimes must bear
the responsibility for their acticns;

(d) the criminal law is to be administered in
a fair and dispassionate manner while
recognizing the principles of tolerance,
compassion and mercy that are integral
values of Canadian socisty.

B. Discussion

The Task Force supports the inclusion of a preamble setting out
the essential purposes and principles of the criminal law within
the new Criminal Cade. The existing Code does not contain a
preamble, although the Young Offenders Act includes a
declaration of principle.’’ The Law Reform Commission of
Canada was divided on this issus, with the majority opposing
the inclusion of a preamble and the minority favouring
inclusion.'?

The Task Force agrees with the view exprassed by the minority
of Commissioners that a preamble containing a declaration of
principles will assist in the interpretation and appiication of the
Criminal Code, particularly in difficult cases. The incorporation
of a declaration of principles reinforces the view that the Code
is more than an ordinary statute, Rather, it is a comprehensive
and integrated document of fundamental importance. Like the
Code itself, the preamble reflects Canadian values. The
statement is clear and its meaning ascertainable. These factors
are of prime importance in an area of law which has a strong,
and perhaps unequalled, impact on all Canadians.

" R.S5.C. 1885, ¢. ¥-1, section 3,

12 Supre. note G at 7,
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PART HI: ESSENTIAL ELEMENTS OF AN OFFENCE

IV. THE PHYSICAL ELEMENT

A. The Task Force’'s recommendations

The Task Force recommends that the new Crimina/ Code
contain a provision to the following effect:

Principle of lagality

1. No onse is criminally liable for conduct that, at the
time of its occurrence, was not an offence under
this Code or under any ather Act of the Parliament
of Canada.

Criminal liability

2. Except where otherwise specifically provided, no
one is criminally liable for an offence unless that
person engages in tha prohibited conduct, with the
required blameworthy state of mind, in the
absence of a lawful justification, excuse or other
defence.

Prohibited conduct
3. Prohibited conduct consists of an act, omission or

state of affairs committed or occurring in specified
circumstances or with specified consaquences.
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Omissions

4. No one is liable for an omission uniess:

(a) that person fails to perform a duty
imposed by this Act, or

{b}) tha omission is itself defined as an
offence by this Act,

Causation

5.

{n

(2)

{(3)

A person causes a result when that person’s
acts or omissions significantly contribute to the
result.

A person may significantly contribute to a
resuit even though that person’s acts or
omissions are not the sole cause or the main
cause of the rasuit. :

No one causes a result if an independent,
intervening cause so overwhelms that person’s
acts or omissions as to render those acts or
omissions as merely part of the history or
setting for another independent, intervening
cause to take effect.

Conscious involuntary conduct

(1)

(2}

No one is liable for prohibited conduct which,
although conscious, is involuntary.

Prohibited conduct is involuntary if it was not
within one’s ability physicslly to control.
Without limiting the generality of the
foregoing. this includes:

{a) a spasm, twitch or reflax action,

{h an act or movement physically caused
by an external force, and
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{c) an omission or failure to act as legally
required due to physical impossibility.

{3) This section does not apply to conscious
involuntary conduct due to provocation, rage,
loss of temper, mental disorder, voluntary
intoxication or automatism.

(4) ¥ the involuntary prohibited conduct occurred
because of a person’s prior, voluntary
blameworthy conduct, then that person may
be heid liable for that prior blamewaorthy
conduct.

Automatism

(1) No one shall be convicted of an offence where
the prohibited conduct occurred while that
person was in a state of automatism,

(2} For the purposes of this section, automatism
means unconscious, involuntary behaviour
whereby a person, though capable of action, is
not conscious of what he or she is doing, and
includes unconscious, inveluntary behaviour of
a transient nature caused by external factors
such as: .

{a) a physical blow,

(b) a psychological blow from an
extraordinary external event which
might reasonably be expectad to cause
a dissociative state in an average,
normal parson,

{c} inhalation of toxic fumes, accidental
poisoning or involuntary intoxication,

{d) sleapwalking,

CY a stroke,

f) hypoglycaemia,
(g) a flu or virus, and

{h} other similar factors.
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(3)

{4)

{5}

Subsection {1} does not apply to automatism
which is caused by:

(a) mental disorder,
{h) voluntary intoxication, or
{c) fault as defined in subsection (5).

For the purposes of this section, automatism is
caused by mental disorder when the
unconscious, involuntary behaviour arises
primarily from an internal, subjective condition
or weakness in the accused’s own
psychological. emotionai or organic make-up,
including dissociative states caused by the
ordinary stresses and disappointments of life.

Notwithstanding subsection (1), automatism is
not a defence:

{a) to an intentional offence if a person
voluntarily induces automatism with

the intention of causing the prohibited

conduct of that offence,

Y] to a knowledge offence if a person
voluntarily induces automatism
knowing that it is virtually certain that
he or she will commit the prohibited
conduct of that offence while in that
state of automatism, or

{c) to a reckless offence if a person
voluntarily induces automatism
notwithstanding the fact that the
person is aware of a risk that ha or she
will commit the prohibited conduct of
that offance while in that state of
automatism, and it is highly
unreasonable to take that risk. "
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B. Discussion

1. Principle of legality

The Task Force endorses the Law Reform Commission’s
recommendation that the new Criminal Code contain a
provision to the effect that no one is criminally liable for
conduct that, at the time of its occurrence,was not an offence
under the new Criminal Code or under any other Act of the
Parliament of Canada.

As the Law Reform Commission rightly observes, conviction
and punishment in such a case would be unjust because no
punishment is deserved, self-contradictory because it
stigmatizes as wrongdoers those who clearly are not, and
pointless because no one can be deterred from doing what is
not as vet against the law,

2. Criminal liability

While clause 2 may not, strictly speaking, be necessary
because each of the three essential ingredients of criminal
liability are dealt with in other sections of the Criminal Code, it
serves two useful functions: "

1. it clearly informs persons of the three essential
ingredients of criminal liability, and

2. by stating that the prohibited conduct must be
engaged in with the required mental state, it
recognizes the requirement for the principle of
contemporaneity, that the physical act and the
blameworthy state of mind occur simultaneousiy."

13 Stuart, supra, note 2 at 305-309.
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3. Prohibited conduct

This provision serves to define "prohibited conduct”, a term
which arises frequently throughout the new Criminal Code, as
"an act, omission or state of affairs committed or occurring in
specified circumstances or with specified conseguences.” More
importantly, it: _

1. recognizes that the physical element of an offence can
consist of an act, an omission or a state of affairs,

2. includes the concept of a "state of affairs™ to avoid the
difficult act/omission classification problem which
would otherwise exist for offences such as possession
of property obtained by crime (s. 354), found loitering
in or near a schoof ground (s. 179{1)b)) and care or
control of a motor vehicle while impaired (s. 253(a)),
and

3. recognizes that criminal offences can be described as
those which require proof of:

a. specified circumstances, such as possession of
property obtained by crime, which requires proof
that the property possessed by the accused was
stolen, or

b. specified consequences, such as murder (s. 229(a)),
which requires that the accused caused the death of
another human being.

4. Omissions

This clause adheres to the common law position that there is
no liability for omissions unless specifically imposed by law.

Subsection {a) creates liability for causing a criminal harm by
omitting to perform a legal duty, such as providing necessaries
of life to one’s dependent children {s. 215{1){(a)). Itis narrower
than the existing law, as it requires that the legal duties which
can result in criminal liability must be specifically set out in the
new Criminal Code. Current law appears to allow for criminal
liability for breach of any legal duty whether specified at
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Several reasons favour this formulation. First, it is more easily
understood than the wording adopted by the Suprame Court of
Canada in Smithers. Second, it sets the threshold close to, but
arguably slightly higher than, the present threshold. Third, it
common law or in any federal or provincial statute.’® The
rationale for this change is the principle that the new Criminal
Code should be comprehensive. Citizens should not only know
what acts are criminal but also what omissions are criminal.
Such information on omissions should be available by reference
to the Criminal Code, without having to search through
thausands of other statutory provisions or Court decisions.

Subsection {b) covers a host of Criminal Code offences which
define the prohibited conduct in terms of failing to do
something, such as in the case of failure to stop at the scene
of an accident {s. 252{1)). This draft is narrower than that
proposed by the Law Reform Commission in Report 31; s.
2{3Hb}{i} would extend criminai liability to omissions defined as
a crime "by some other Act of the Parliament of Canada”. The
Task Force beliaves that the rule for acts and omissions should
be the same. |f the act or omission is serious enough to attract
criminal liability, it ought to be included in the Criminal Code
itself.

6. Causation

Many offences require proof that the accused caused a
consequence. For example, in a charge of criminal negligence
the Crown must prove that the accused either caused the
death of another person {s. 220} or caused bodily harm to
another person {s. 221).

In most "consequence” cases, the facts make it clear that the
accused "caused” the consequence. But in a few cases, the
accused’s conduct may not be the sole or even the main
cause, or there may have been an intervening cause. At what
point should the accused be attached with criminal liability?

1% cenR. v. Coyne (1958) 124 CCC 176 INBCA) and R. v. Popan (1981) 60 CCC

3d} 232 (Ont CA).
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a. The threshold

The present Canadian law is set out by the Supreme Court of
Canada in Smithers v. The Queen,'® where the accused was
charged with manslaughter. He and the victim had been
ejected from a hockey game for fighting, and the accused was
intent on continuing the fight outside. The victim was
apparently extremely nervous about the challenge. The
accused rushed at the victim and kicked him in the abdomen.
The victim died several minutes later, from asphyxia resulting
from aspiration of his own vomit due to the malfunction of his
epiglottis, probably caused by the kick but which could also
have been caused by panic or fear.

The Court upheld the manslaughter conviction, finding that:

there was a very substantial body of evidence, both expert
and lay, before the jury indicating that the kick was at least
a contributing cause of death, outside the de minimis range,
and that is all that the Crown was required to establish.’®

In Report 31, the Law Reform Commission recommended that
an accused "cause” aresult only where the accused’s conduct
"substantially contributes to its occurrence”.'’ The
Federal-Provincial Working Group on Homicide recommended
that criminal liability attach where the accused’s conduct
*significantly contributes to death,""®

The Task Force is recommending that the new Criminal Code
contain a provision to the effect that a person causes a result
when that person’s acts or omissions significantly contribute
to the result.

5 1a7h 34 coc (24} 427,

Y8 bid., at 436.

17 Supra, note §, Saction 26] a1 27,

Y mines Report of the Federai-Provincial Werking Group en Homicide (June 1990,

updated Agril, 1891) Recommendation 1 at 14.
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Several reasons favour this formulation. First, it is more easily
understood than the waording adopted by the Supreme Court of
Canada in Smithers. Second, it sets the threshold close to, but
arguably slightly higher than, the present threshold. Third, it
establishes a fair test for when criminal liability should attach.
In the Task Force's view, a person whose conduct
"significantly contributes” to a result should be liable for that
result; the Crown ought not to be required to prove that the
accused’s conduct "substantially contributed” to the result.

b. Sole or main cause

This clause reflects the present l[aw, as stated in Smithers, and
is consistent with the view expressed in R. v. Kitching and
Adams'® that:

the conduct of a defendant in a criminal trial need not be
shown to be the sole or ‘effective’ cause of a crime. . . .
[TIhere may be two or more independent operative causes of
death. =

c. Indspendent intervening cause

An example of independent intervening cause occurs in the
following scenario. The accused assaults the victim, but the
injuries are not life-threatening. The victim is taken to the
hospital and while there receives incompetent medical
treatment, causing death. Under this provision, the accused
would not be criminally liable for the death, because the
independent, intervening medical treatment rendered the
accused’s conduct an insignificant cause of the death.*®

The Task Force prefers this wording to that proposed by the
Law Reform Commission {"no other unforeseen and
unforeseeable cause supersedes it")?' because it is not clear
what "supersedes” means. If it means that the new cause
becomes an independent, intervening cause, then it parallels
the Task Force’s wording. But it might be interpreted to mean
that the new cause is only "another” cause, and would have
the effect of exciuding criminal liability in circumstances where
the Task Force would attach liability, that is, where the
accused’s conduct is not the sole or main cause.

19 (19761 8 WWR 697 (Man CA}.

2¢  5ee R v, Smith [1959] 2 All E, R. 183 (Ct. Martial App. CL.I.

2 Report 31, supra, note 8, section 2(6) at 27.
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d. '_I'hin skulls

In Smithers, the Supreme Court of Canada endorsed the
"thin-skull" rule of causation, stating: "It is a well-recognized
principle that one who assaults another must take his victim as
he finds him."22

The Task Force does not agree with that proposition, because
it has the effect of imposing criminal liability for objective,
rather than subjective, fault. If the accused does not know of
the victim’s "thin skull”, and is not reckless as to0 its existence,
no criminal liability should attach.

6. Conscious involuntary conduct

Subsection (1) reflects a fundamental component of our
criminal justice system, that conduct must be voluntary before
it can be culpable. Our society believes that human beings
have the capacity to reason between right and wrong and to
choose between right and wrong. If a person knows right from
wrong, vet chooses to do wrong, then society is morally
justified in holding that person responsible for that wrong.
Conversaly, it is morally repugnant to hold a person criminally
responsible for conduct if that person does not have the
capacity to reason or choose right from wrong.

In R, v. Leary, Mr. Justice Dickson stated:

A person is accountable for what he wills. When, in the
exercise of the power of free choice, a member of society
chooses to engage in harmful or otherwise undesirable
conduct proscribed by the criminal law, he must accept the
sanctions which that law has provided for the purpose of
discouraging such conduct. Justice demands no less. But,
to be criminal, the wrongdoing must have been consciously
committed.?®

22 Supra, note 15 at 437,

3 {1878} 33 CCC {2d} 473 [SCC) at 486,
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Involuntary conduct can be cONSCiOUS OF UNCONSCIOUS.
Medicine and law normally refer to unconscious inveluntary
conduct as automatism. The issues arising with each are
complex, and the Task Force believes that dealing with them
in separate sections in the new Criminal Code would facilitate
drafting and comprehension.

Subsection {2) is restricted to physical involurtariness. Cases
of moral involuntariness, such as where an accused commits
an offence voluntarily but in necessitous circumstances or
while under duress, are dealt with in other sections of the new
Criminal Code.

With respect to subsection {2Hal, the common law already
recognizes that spasms, twitches® and reflex actions®® are
involuntary acts, and ought not to be culpable.

Subsection (2}{b} is broad enough to cover:

- accidental movement, such as where an accused trips,
falls or bumps into another person, or accidentaily
discharges a firearm;?®

- unexpected mechanical failure of a car;?” and

- physical compulsion, such as where A takes B's hand
which is holding a knife and physically thrusts it into C.%

Subsection {2Hc) recognizes the defence of physical
impossibility to perform a legal duty.

Subsection (3) would not excuse from liability, at least on the
basis of voluntariness, an accused who committed an offence
while provoked, in a rage, through loss of temper or because
of mental disorder, voluntary intoxication or automatism. To

24 geq Hilt v. Baxter [1968] 1 Q.B. 277 (Div C1).

75 Ses A v, Wolfe (1876} 20 CCC {2d) 382 {Ont CAJ,

20 g.n R v. Kolbe [1074) 4 WWR 579 at 606 (Alta CA}, and A. v. Tennant and
Neccoreto (197E) 23 CCC {2d) BD at 96 (Ont CA).

27 See R. v. Spurge [1961) 2 Ail ER 688 at 691 (CA),

R See O'Sulliven v. Fisher [1954] 5. Australia State Reports 33 (§C).
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some extent the law requires us to control our emotions, or in
some cases expose ourselves to criminal liability if we allow
these emotions to control us. While such factors would not
negate voluntariness, they may give rise to other defences or,
at the very least, be relevant considerations in sentencing.

Subsection {4} affirms that a person can be held responsible for
prior, voluntary, blameworthy conduct which resuits in
subsequent involuntary prohibited conduct. This is fair, if it
can be shown that the voluntary conduct caused the
involuntary conduct, and that the person knew that, or was
reckless whether, the voluntary conduct would cause the
involuntary but prohibited conduct.

7. Automatism

This draft codifies the present law as stated in Rabey v. The
Queen,®” in several respects. First, it adopts the Supreme
Court’s definition of automatism. Second, it distinguishes
between insanity and automatism. Third, it excludes from
automatism unconscious behaviour which is induced by
insanity ar voluntary intoxication.

The draft is new to the extent that it clarifies the situations in
which automatism induced by the accused’s own fault is a bar
to its use as a defence.

Subsection {2} defines automatism as requiring that the
prohibited conduct be both unconscious and involuntary. This
serves to emphasize that lack of volition is the rationale for the
defence, and eliminates the possibility of relying on the defence
of automatism in cases where consciousness was impaired but
the conduct was voluntary. '

The draft lists seven examples of unconscious involuntary
conduct from an external cause which meet the test.
Subsection {2}th} {("other similar factors"), leaves room for the
courts to add to this list on a case by case basis.

22 |1980} B4 CCC (2d) 1 {SCC),
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"Psychological blow"” automatism in subsection (2}{b) follows
Rabey in adopting an objective standard. The Task Force
favours this approach as being consistent with automatism
applying only to externally-caused behaviour. if a
psychological blow would not cause an average, normal person
in circumstances similar to the accused’s to go into a state of
dissociation, then that fact suggests that there is some
internal, subjective weakness in this particular accused’s
make-up.

Having said that, the Task Force considers that the Law
Reform Commission has made the defence too restrictive, in
making all factors, both physical and psychological, subject to
an objective test.®® Its proposal would have the effect of
ruling out autoematism for a thin-skulled accused, a diabetic
accused or an accused with an unexpected metzbolic reaction.

Subsection {3} codifies the present law to the effect that:

- when unconscious, involuntary behaviour is caused by
insanity, the defence of insanity applies and the defence
of automatism does not;*’ and

- when unconscious, involuntary behaviour is caused by
voluntary intoxication, the defence of intoxication applies
and the defence of automatism does not.*?

Subsection (4), in distinguishing between automatism caused
by insanity and automatism caused otherwise, adopts the test
laid down by Mr. Justice Martin in R. v. Rabey,* and
subsequently approved by a majority of the Supreme Court of
Canada in that same case.*

3 Ses Warking Paper 29 - The Ganeral Part: Liability and Defences (Ottawa:

Supply and Services Canada, 1882}, s. 7: "Every one is axcused from criminal
liability for unconscious conduct due to temparary and unforesessble
disturbance of the mind resulting from axternal factors sufficient to affect an
ardinary person similady.™

31 gea Revetle v. The Queen (1981) 21 CR (3d) 161 at 166 (SCC).

32 gee Ravelle, ibid.. and R. v. Hartridge 11966) 48 CR 389 (Sask CAl.

32 1977) 37 CCC 124} 461 at 477-478 and 482-483 (Ont CA).

s Supra, note 28,
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Subsection (5} exciudes the defence of automatism in cases
where the state of automatism arose through the accused’s
own fault. As Mr. Justice Martin said in Rabey:

[Alutomatism not resulting from disease of the mind leads to
an absolute acquittal, unless induced by voluntary intoxication
due to the consumption of alcohol or drugs or uniess
foreseeability or foresight with respect to its occurrence
supplies the necessary element of fault, or mens rea, where
negligence or recklessness constitutes a basis for liability.*

This draft deals with automatism induced by fault on the basis
of the general principles governing mens rea or fault. An
accused who is in a state of automatism is not liable for a
particular crime unless the requisite fault element for that crime
exists. Conversely, an accused is liable for a crime if, just prior
to inducing the state of automatism, he or she had the requisite
fault required for that crima.

Thus, A is guilty of assaulting B if A induced a state of
automatism with the intention of assauiting B while in that
state. The fact that the actual blow occurred while A was in
an altered state of consciousness should not relieve A from
liability for intentionally setting this chain of action in course.

However, if A was reckless or negligent in becoming automatic
and committing an assauit whilg in that state, that would not
be a sufficient mens rea or fault to convict A of assault, which
requires proof of the intentional application of force to another.
A could, however, be liable for an offence such as criminal
negligence causing bodily harm, if it is proved that A was
aware of a risk that he or she would commit the prohibited
conduct of that offence while in that state of automatism, and
it was highly unreasonable to take that risk.

35 Supre, note 33 at 472.
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V. THE MENTAL ELEMENT

A. The Task Force’s recommendation
The Task Force recommends that the new Criminal Code
contain provisions to the following effect:
Mental elaments of an offence

8. (1) For the purposes of criminal liability, the
mantal elements of an offence are:

(a) intent,
(b) knowledge, and
{c) recklessness.

intent

{2} A person acts intentionally with respect to
prohibited conduct when the person wants it
to exist or occur.

Knowledge

{3) A person acts knowingly with respect to
prohibited conduct when the person is virtually
certain that it exists or will occur.

Recklessness

{4) A person acts recklessly with respect to
prohibited conduct when, in the circumstances
actually known to the person:

{a} the person is aware of a risk that his or
her act or omission will result in the
prohibited conduct, and

(b} it is highly unreasonable to take the
risk.
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Prescribad state of mind applies to all aspects of
prohibited conduct

{5) When the law defining an offence prescribes
the state of mind required for the commission
of an offence, without distinguishing among
aspacts of the prohibited conduct, that state of
mind shall apply to all aspects of the prohibitad
conduct of the offence, unless a contrary
intent plainly appears.

Residual rule

{6) Where the definition of a crime does not
explicitly spacify the requisite state of mind, it
shall be interpreted as requiring proof of intent.

{7} Whaere the definition of a crime requires
knowledge, a person may be liable if the
person acts or omits to act intentionally or
knowingly as to one or more aspects of the
prohibited conduct in that definition.

Greater culpability requirement satisfies lesser

(8) Where the definition of a crime requires
recklessnass, a person may be liable if the
person acts, or omits to act, intentionally or
knowingly as to one or more aspects of the
prohibited conduct in that definition.
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B. Subjective fault

Earlier in this report the Task Force stated as one of its guiding
principles that there should be no criminal liability without
subjective fault.

Thus, it is crucial that the General Part of the new Criminaf
Code articulate clearly what states of mind must be proved,
before criminal liability attaches.

In approaching this difficult task, the words of one scholar are
apposite: .
More ink has been spilled over the guilty mind concept than
any other substantive criminal law topic. Writers and judges
speak of the fundamental "mens rea”, "blameworthy state of
mind", “culpability”, "responsibility” or "fault” requirement.
They resort to a bewildering variety of terminology and to
semantic acrobatics. The subject brings a glint to the eyes of
some scholars but a glaze to those of many others and of
most judges. There can be few subjects where the basic
principles are the subject of such dispute.®

C. Circumstances and consequeances

Before discussing the mental element "paradigms” which have
been developed by academics and law reform bodies, it would
be helpful to elaborate on what was said about the "physical
element” of offences in the preceding section of this report.

All crimes can be characterized as requiring proof of two or
three constituent physical elements:

- conduct: the initiating act or muscular contraction which
results in the prohibited conduct, such as squeezing the
trigger of the pistol;

- circumstances: some offences require proof that certain
circumstances exist. In possession of property obtained
by crime, the Crown must prove the circumstance that the
property possessed by the accused was stolen;

+ consequences: some offences require proof that certain
consequences occur. In murder, the Crown must prove
that the consequence of the accused’s wrongful act was
the death of another human being.

s Stuart, supra, note 2 at 117.
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In theory, each criminal offence should specify what mental
element or degree of fault must be proved for each of these
three physical elements. That is the approach adopted by the
Law Reform Commission in Report 31.°7 Australia, on the
other hand, lumps everything into "circumstances”, which is
used as an all-inclusive term for acts, consequences and
circumstances.

In England and New Zealand two categories are adopted:
circumstances and consequences. This last approach is
favoured by our Task Force, for several reasons. First,
including "conduct” could give rise to complications, not the
least of which is the probability that it would be understood by
many as covering all elements of the actus reus and thus
undermine the very purpose of having this provision. Second,
conduct by itself does not attract criminal liability. It is
prohibited only because it is done in specified circumstances,
causes specified consequences, or both. As Glanville Williams
observes:

Writers have often pointed out that there is generally no harm
in a man‘s crooking his right forefinger, unless it is (for
example) around the trigger of a loaded gun which is pointing
at someone. The muscular contraction, regarded as an actus
reus, cannot be separated from its circumstances.®

For these reasons the Task Fdrce earlier recommended that
"prohibited conduct™ be defined as an act, omission or state of
affairs committed or occurring in specified circumstances or
with specified consequences.

D. The fault element

When one refers to the mental element in crime, one is really
talking about a spectrum of mental states. At one end, the

accused desires a consequence to occur, or commits the .

prohibited act for the purpose of achieving the consequence.
At the other end of the spectrum, the accused may act without
adverting to the risk that the consequence might occur. In
between are gradations of cuipability: certainty, probability
and possibility. This "fault spectrum” is set out in Table 1.

37 Supra, note 6 at 21-23.

38 G, Williams, Crirvinal Law: The General Part, 2d ed. (London: Stevens & Sone,

1861) at 18,



Ll 2 £ 74

TABLE 1: THE FAULT SPECTRUM

Menta! State

Circumstances

Consequences

Desire

| want the consequences to occur

Certainty

| know that the circumstance exists

| know that the consequence will occur

Probability

{ realize that the circumstance probably exists

I realize that the consequence will probably
occur '

Possibility

I realize that the circumstance possibly exists

| realize that the consequence will possibly
occur

Inadvertence

It is 8 marked departure from the ordinary
standard of reasonable care to engage in such
conduct, to take the risk that such
circumstances exist

It is a marked departure from the ardinary
standard of reasonably care to engage in such
conduct, to take the risk that such
consequences wifl resuit
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Since the Task Force has adopted as a guiding principle that
there should be no criminal liability without subjective fault,
mere inadvertence ought not to render an accused liabie,
because it punishes in circumstances where the accused did
not advert to the risk, but should have (applying the
"reasonable person” test). Hence, liability attaches because of
what the accused ought to have known, rather than what he
or she actually did know, and that introduces an objective test
for culpability which, in the view of the Task Force, has no
place in the criminal law.

At the other end of the spectrum, all would agree that the
greater the degree of subjective fault, the greater should be the
criminal sanction. Thus, a person who detonates a bomb in a
building desiring to kill the person known to be inside, is more
deserving of sanction than a person who detonates a bomb,
not being sure whether there is anyone inside.

Because the criminal law needs the capacity to rank the
seriousness of offences not just in terms of the damage
caused, but also taking into consideration the mental culpability
of the accused, we need to develop a system for categorizing
offences which will distinguish between clearly identifiabie
levels of culpability, accommodate offences which require
proof of circumstances or consequences, or both, and which
limits criminal liability to instances of subjective fault.

In most cases, a higher degree of culpability will attach to a
higher mental element. Thus, an accused who desires to kill all
the passengers on an airplane by blowing it up will be more
culpable than one who is reckless as to the deaths, wanting
onily to destroy the plane. But in some cases the accused’s
recklessness or indifference to the plight of the passengers
might well disclose a culpability equal to that of a bomber who
knows that there will be deaths, or desires them. Therefore,
the new Criminal Code ought to articulate clearly the mental
states which will attract liability, but ought to give Parliament
some latitude to decide whether one mental state is more
culpable than another.

In seeking to articulate the various levels of culpability, law
reform bodies have adopted a perplexing array of formulae.
Thase are set out in Table 2.



TABLE 2: LEVELS OF CULPABILITY - COMPARATIVE USE OF TERMS

Canada USA England Australia New Zealand
Purpose Purposely Intentionaly Intentionally Intention/ knowledge
Recklessness Knowingly Knowingly Knowingly Recklessness "
Negligence Recklessly Recklessly Recklessly Heedlessness
Negligently Negligently Negligence
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One must approach these models cautiously, because the
meaning ascribed to similar language may vary significantly
among jurisdictions. For example, England and Australia use
"intentionally” to cover the same levels of culpability as the
taw Reform Commission of Canada encompasses with
"purpase” (desire and certainty). The U.S. Mode/ Penal Code,
on the other hand, restricts "purpose” to desire, Similarly,
there is no consistency in the use of "knowingly” and
"recklessly”". The way in which each jurisdiction’s levels of
culpability cover the "fault spectrum” is set out schematically
in Tabie 3.

in drafting a new Criminal Code, one of the most challenging
tasks is to develop a paradigm which will clearly, simply,
comprehensively and accuratgly reflect our society’s views
respecting levels of culpability and subjective fault,



TABLE 3: COMPARISON OF APPROACHES TO FAULT ANID LEVELS OF CULPABILITY

Mental State Law Reform |US Model Panal England Australia New Zealand CBA Task
Commission of Code Force
Canada
Desire Purposely Intent
Purpose Intentionally Intentionally Intention/
Certainty Knowingly Knowledge Knowledge
Probability Recklessness Knowingly Knowingly
Recklessly
Recklessness | Recklessness
Possibility Recklessly Recklessly
Negligence Heedlessness <
Inadvertence Negligenthy Negligently Negligence

2661-T1-81
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E. Discussion

1. Intent

The Task Force is recommending that the new Criminal Code
provide that "a person acts intentionally with respect to
prohibited conduct when the person wants it to exist or occur.”

intention is a difficult term to define, because it can mean a
number of different things. In the present Criminal Code, it is
sometimes used in the narrow sense of desiring a
consequence. For example, section 265 defines assault as
applying force intentionally to another person without their
consent. Section 279 provides that everyone who kidnaps a
person with intent to cause him to be confined or imprisoned
against his will is guilty of an offence.

At the other extreme, J. C. Smith maintains®® that "intention”
can encompass the full range of mens rea: a consequence is
desired, foreseen as certain to result, foreseen as a probable
result of one’s act or foreseen as a possible consequence of
one’s act.

The Law Reform Commission was of the view that "intention™
gave rise to so many problems that it eliminated the concept
from its proposed draft Criminal Code. It recommended that
"purpose” be adopted, covering both direct intent situations
where the accused desires the consequence to occur, and
indirect or oblique intent, where the accused is virtually certain
that the circumstance exists or the consequence will occur.

The Task Force debated at length the merits of the different
formulations. It uitimately concluded that a separate level of
culpability ought to be attached to the highest degree of fault
{desire), and that it ought to be described as "intent”, for the
following reasons. First, intent is a term which is
well-understood by judges and lawvers, and has deep roots in
our common law. Second, it is important to distinguish
between intent and motive, since the Crown must prove the
first but not the second; using a term such as "purpose” may
be understood by some as approximating motive, and may
have the effect of slowly eroding that important distinction.

39 rintention in Criminal Law,” (1974} Current Lagal Probiams 93 at 108,

L]
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Third, it is preferable to restrict the highest level gf cutpability
to its natural meaning - direct intent - and to deal with indirect
intent through the concept of knowledge.

This approach will permit Parliament more flexibility in creating
offences which address specific states of mind. For example,
it could enact that the purposeful killing of another human
being is first degree murder, and applying unlawful force to
another, being virtually certain that death will ensue, is second
degree murder.

2. Knowledge

The Task Force is recommending that the new Criminal/ Code
provide that "a person acts knowingly with respect to
prohibited conduct when the person is virtually certain that it
exists or will occur.”

A person can have knowledge of a consequence, in the sense
of being virtually certain that it will occur, whether or not he or
she desires it. Thus, if someone’s object is to hit a person with
a brick, but he knows that he can achieve it only by breaking
the window behind which the person is standing, then he
"knows" he will break the window in the process of hitting the
person, even though he does not "want" to break the window.

Similarly, a person can have knowledge as to the
circumstances of an offence, in the sense of knowing the
surrounding facts. Thus, a person in possession of narcotics
is liable if he or she has knowledge that the substance is a
narcotic.

Knowledge may be established by proof of actual knowledge,
where there is compelling evidence that the accused clearly
knew that the property was stolen or that the white powder
was cocaine. Liability may also attach where the Crown can
prove that the accused was wilfully blind to a circumstance.
A persan who is offered a $1,000 video camera by a stranger
at a pub for $100 may well "know" that the property is stolen
if the person has become aware of the need for some inquiry,



SA 50

Recodification of the General Part of the Criminal Code

18-11-1992

but declines to make the inquiry because he or she does not
wish to know the truth.*®

The Law Reform Commission of Canada reacommended against
including a separate level of liability for "knowledge".*' To
the contrary, "knowledge" is specified as a separate fault
element in the General Parts of the U.S. Model Penal Code
(s. 2.02{2}(b)), the English Law Commission’s Draft Code

{s. 18{a}) and the Australian Crimes Act [s. 3F{1Ha)}.

The Task Force recommends that knowledge be recognized in
the new Crimina/ Code as a distinct level of culpability, for
several reasons. [t parallels the approach taken in the United
States, England and Australia. Second, it is particularly
appropriate for a number of offences in the Code, such as
possession of stolen property, which are prohibited because of
the offender’s knowledge of the facts or circumstances
surrounding the act. Third, it would clearly place the doctrine
of wilful blindness within the notion of knowledge rather than
recklessness, which is consistent with the Supreme Court of
Canada’s analysis in Sansregret. In the Task Force’s view,
wilful blindness is a rational and justifiable exception to the
subjectivity principle which in other respects ought to pervade
the new Criminal Code.

3. Recklassness

The Task Force is recommending that the new Criminal Code
provide that:

A person acts recklessly with respect to prohibited conduct
when, in the circumstances actually known to the person:

{a) the persen is aware of a risk that his or her act or omission
will result in the prohibited conduct, and

(b} it is highly unreasonable to take the risk.

Recklessness is a relatively new concept in criminal law; it is
only in the 1970s that the Supreme Court of Canada and the

40 cansragret v. The Queen {1985) 45 CR {3d} 193 at 207 (SCC).

M Supra, note 30 at 25-26,
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Housse of Lords recognized the extension of mens rea to include
recklessness.*?

Recklessness imposes liability for a thought process that is less
than desiring a consequence, and less than virtual certainty
that a circumstance exists or that a consequence will occur.,
At the same time, it requires proof that the accused adverted
to or was aware of the risk that his or her act might probably
or possibly result in the prohibited conduct.

In deciding on a formulation for recklessness, two models need
to be considered: the subjective approach and the subjective/
objective approach. Both are reflected in the Law Reform
Commission’s two alternative drafts in Report 31.%

The subjective approach {as proposed by the Law Reform
Cormmission} states that a person is reckless if, in acting, the
person is conscious that the circumstances will probably obtain
or the consequences will probably occur. So, for example, a
person would be liable for "reckless homicide” for shooting a
rifle into a crowded living room, killing one of the guests, if the
Crown could prove that the persen was conscious that death
would probably occur.

If liability were extended to encompass acts when the accused
was conscious that the consequences would possibly exist,
then the accused would be liable for shooting into a living room
with only one person in it, if it was established that the
accused was conscious of the risk that the shot might possibly
kill that one person.

The subjective/obfective approach, on the other hand, places
the emphasis on the conscious assumption of an unjustified
risk. Glanville Williams describes it thus:

Recklessness is a branch of the law of negligence; it is that
kind of negligence where there is foresight of consequences.
The concept is therefore a double-barrelled one, being in part
subjective and in part objective. It is subjective in that one
must look into the mind of the accused in order to determine

42 R. v. Sault Sts. Maris, supsa, note 10, and DPP v. Morgan {1976) AC 182 (HL).

43 Supra, note § at 24.
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whether he foresaw the consequence. If the answer isin the
affirmative, that is the end of the subjective part of the
inquiry and the beginning of the abjective part. One must ask
whether in the circumstances a reasonahble man having such
foresight would have proceeded with his conduct
notwithstanding the risk. Only if this second question, too,
is answered in the affirmative is there subjective reckiessness
for legal purposes.™

The Task Force is in favour of the subjective/objective
approach, for several reasons. First, it parallels the approach
taken by the Americans, English, Australians and New
Zealanders. Second, it is more flexible than the purely
subjective approach, in that it permits a balancing of the
relative risk and the social utility of the act. Take, for example,
a doctor who performs surgery on a patient where there is a
one in six chance that the patient will die from the operation.
Using the Task Force's formulation, the doctor is aware of the
risk that the procedure will result in the prohibited act {death),
but it may not be highly unreasonable to take the risk, having
regard to such factors as patient consent and the likelihood of
death without the operation.

On the other hand, a person who plays Russian roulette with
a friend's head is equally aware of the one in six risk that the
act will result in the friend’'s death, and it is highly
unreasonable to take the risk, because there is no social utility
to the act.

The Task Force endorses the reasons advanced by Professor
Stuart for the double-barrelled approach:

It provides sufficient flexibility for policy considerations that
would have no place if the inquiry were to remain purely one
of subjective foresight. It also ohviates the arbitrary choice
of uncertainty, probability, likelihood or possibility as the
standard of foresight required. Once the accused subjectively
foresaw a conseqguence or circumstance, the degree of
foresight involved is merely one of the factors to consider at
the second stage of the test in deciding, objectively, whether
the risk assumed or created was justified.®®

44 Criminal Law, supre, note 38 at 68,

a5 Stuart, supra, note 2 at 140.
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Under the Task Force's formulation, once the Crown has
proved beyond a reasonable doubt that the accused was aware
subjectively of the risk, then the objective element arises,
under subsection (4){b). Given the Task Force’s view that
negligence should not be codified, most members feit that it
was appropriate to have the . conscious risk-taking in
recklessness measured against the objective standard of the
reasonable person. By adopting the test of ™“highly
unreasonable” instead of "substantial and unjustifiable risk”
(U.S. Model Penal Code), the Task Force’s formulation
emphasizes the difference between recklessness and
negligence.

4. Naegligence

The debate continues as to whether criminal liability should
attach for inadvertent negligence, when an accused did not
subjectively realize that his or her act might result in the
prohibited conduct, but should have.

The Law Reform Commission has recommended that the new
Criminal Code include a "negligence” level of culpability, as
follows:

Section 2{4)(b)

"Negligently.” A person is negligent as to conduct,
circumstances or consequences if it is a marked departure
from the ordinary standard of reasonable care to engage in
such conduct, to take the risk (conscious or otherwise} that
such consequences will result, or to take the rigk {conscious
or otherwise) that such circumstances obtain,

This "marked departure” test is in accordance with recent
decisions of the Supreme Court of Canada.*® The Americans,
Australians and New Zealanders have similar provisions; the
English do not.

it is a fundamental policy decision whether the criminal law
should impose liability for negligence. The arguments for and
against each position have been forcefully advanced by many
academics, and need not be repeated.

a4

R. v. Waite (1988) 48 CCC {30} }, B. v. Turton {1989 48 CCC (3d} 129 and
A. v. Anderson [1990) 76 CR (3d) 50O,
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The Task Force believes that the criminal law ought to punish
only for subjective fault, and that there is no place in our new
Criminal Code for lhiability for negligence. The Task Force’'s
formulation for recklessness, importing an objective element,
is as far as the criminal ltaw should go. Provincial and
Territorial legislatures have the legislative authority, and the
will, to proscribe dangerous conduct on matters within their
constitutional competence. That is a more principled response
to any perceived problem, as it preserves to the stigma of the
criminal law misconduct grounded in subjective fault.
Appropriate sanctions for negligence exist in other areas of
law, such as regulatory offences, provincial offences and civil
law actions. Incorporating negligence into the criminal law is
not necessary in order to address these concerns.

The Task Force endorses the abservations of Professor Stuart:

Arguments in favour of the objective standard in criminal law
are persuasive but not overwhelming. They are not strong
enough to proceed in a cavalier fashion. [f we convict
someone who was simply not thinking or who was not
thinking properly, we must be honest about what we are
doing - holding him up to an external {ocbjective) standard
which he did not meet. . . . Resorting to the objective
standard may constitute an unconsidered pandering to those
who maintain without evidence that an extension of the
criminal law is needed for reasons of law and order. The
commission of many commaon crimes such as assault, theft
and burglary clearly result from conscious thought, even
though momentary. Here the subjective awareness approach
is well-established, workable and the most appropriate
barometer of fault. Its main advantage is that it obligates the
judging of the individual on a/ his own strengths and
weaknesses. . . . Any wholesale resort to [an objective
approach] could constitute a teol of repression against the
less fortunate.*’

47 Stuart, supra, note 2 at 196,
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5. Prescribed state of mind applies to all aspects of
prohibited conduct

Subsection (5) of the Task Force’'s recommendation is intended
to remove any doubt as to the fault element required in cases
where the offence prescribes the state of mind required for the
commission of the offence, without distinguishing among
aspects of the prohibited conduct.

in such cases, the prescribed state of mind (intent, knowledge
or recklessness) applies to all aspects of the prohibited conduct
of the offence, unless a contrary intent plainly appears.

6. Rasidual rule

Subsection {8} of the Task Force’s recommendation states that
when the definition of a crime does not explicitly specify the
requisite state of mind, it shall be interpreted as requiring proof
of intent. This parallels the Law Reforrm Commission of
Canada’s recommendation,*® which requires proof of purpose.

Similarly, subsection (7) provides that where the definition of
a crime requires knowledge, a person may be liable if the
person acts ar omits to act intentionally or knowingly.

if Parliament wishes to create an offence of recklessness, then
its attention should specifically be directed to that issue by
having to insert "recklessness” in the definition of the offence.
If "recklessness” were the residual rule, many more offences
could be established by proof of recklessness than should be
the case.

7. Greater culpability requirament satisfies lessar

Subsection (8} of the Task Force’s recommendation is
substantially the same as the Law Reform Commission’s
recommendation in clause 2{4}{c).

The Task Force agrees with the Law Reform Commission’s
comment, that this provision simply prevents the avoidance of
liability by the accused having a higher level of culpability than
that charged. For example, a person charged with reckless
killing ought not escape conviction because he or she killed on
purpose.

48 gae Raport 31, supra, note 6, section 2{4}(d),



5A 1 56

Recodification of the General Part of the Criminal Code

18-11-1992

V1. MISTAKE OF FACT
A. The Task Force’'s recommendation

The Task Force recommends that the new Criminal Code
contain provisions to the following effect:

Mistaken belief in facts

9. No person is liable for an offence committed
through lack of knowledge which is due to mistake
or ignorance as to the relsvant circumstances; but
whare on the facts as the person belisved them he
or she would have committed an included offence,
the person shall be liable for committing that
included offence.

Caution respacting bslief

10. A court or jury, in determining whether a person
had a particular belief in a set of facts, shall have
regard to all the evidence including, where
appropriate, the presence or absence of reasonable
grounds for having that belief.

8. The present law

Mistake of fact is not addressed in the General Part of the
present Criminal Code. It is, however, part of the criminal law
of Canada by virtue of section 8(3), which provides:

Every rule and principle of the commeon law that renders any
circumstance a justification or excuse for an act or a defence
to a charge continues in force and applies in respect of
proceedings for an offence under this Act or any other Act of
Parliament except in so far as they are altered by or are
inconsistent with this Act or any other Act of Parliament.
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1. The common law

In Beaver v. The Queen,*® the accused was charged with
possession of a narcotic. His conviction was overturned by the
Supreme Court of Canada on the basis that he had an honest
but mistaken belief that the substance was sugar, not a
narcotic; thus he did not have the knowledge required for
possession.

Beaver was considered the authoritative statement on mistaken
belief until the decision of the Supreme Court in Pappajohn v.
The Queen.® In Pappajosn, the accused was charged with
rape, and argued that he believed that the complainant had
consented to intercourse. Mr. Justice Dickson {dissenting on
other grounds) stated:

Culpability rests upon commission of the offence with
knowledge of the facts and circumstances comprising the
offence. If, according to an accused’s belief concerning the
facts, his act is criminal, then he intended the offence and
can be punished. If, on the other hand, his act would be
innocent, according to facts as he believed them to be, he
does not have the criminal mind and ought not to be punished
for his act.”” .

Pappajohn also established that, with respect to offences
requiring proof of intention or recklessness, the mistake of fact
under which the accused operated need not be reasonable, so
long as it was honestly held.

This is consistent with treating mistake of fact as negating the
mental element. In cases of intention, belief in a mistaken fact,
however unreasonable, is inconsistent with knowledge of that
fact. For example, if A buys a car from B, believing that B has
good title when B in fact does not, A’s mistaken belief in that
fact negates the mental element of theft, whether or not A’s
mistaken belief was reasonable.

42 1957) 118 CCC 129 ISCT).

S0 (1080) 52 CCC (20} 481,

51 ibid., ot 483-494,
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Similarly, in cases of recklessness, belief in a mistaken fact,
however unreasonabls, is inconsistent with consciously risking
the existence of that fact. So, in the case of sexual assault, if
A has sexual intercourse with B beiieving that she is consenting
fully to the act when she is not, A’s mistaken beiief in that fact
negates the mental element of the offence, whether or not his
mistaken belief was reasonable.

While the English rule that a mistake of fact must in most
cases be reasonable is stricter than the law in Canada, there
may be little practical difference. |If there are reasonable
grounds for the belief, it is more likely that the trier of fact will
find that the offender actually held that belief. As Mr. Justice
Dickson observed in Pappajohn:

The jury will be concemed to consider the reascnableness of
any grounds found, or asserted to be available, to support the
defence of mistake. Although "reasonable grounds” is not a
precondition to the availability of a plea of honest belief in
consent, those grounds determine the weight to be given the
defence. The reasonableness, or otherwise, of the accused’s
belief is only evidence for, or against, the view that the belief
was actually held and the intent was, therefore, lacking.

Canadian juries, in my experience, display a high degree of
common sense, and an uncanny ability to distinguish between
the genuine and the specious. 2

Reasonableness is, however, a preraquisite to advancing
mistake of law in the case of offences which can be committed
by negligence. In such cases, the focus is on conduct which
is 2 marked departure from the standard of the reasonable
person, and no mental element need be proven. Thus, mistake
of fact cannot be advanced to negative mens rea, but it may
show that the accused’s mistaken beiief was reasonable,

At common law, there are two situations in which mistake of
law is not available. The first is where the accused is wilfuily
blind to a circumstance, such as that the property being
purchased is stolen. An accused who is aware of the need for
some inquiry, but declines to make the inquiry because he or

52 pid., at 498-500,
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she does not wish to know the truth is deemed, by the law, to
have actual knowledge; hence, no mistake of fact exists.>

The second instance in which mistake of fact is not available
arises in the case of general intent offences, where the mistake
of fact is occasioned by voluntary intoxication. For example,
i A assauits B while A is intoxicated, thinking that B is
consenting to a fight, A’'s mistake of fact is only a defence if
he honestly befieved that B was consenting to-the fight and A
would have held the same mistaken belief if sober.®

Finally, the common law doctrine of transferred intent applies,
so that an accused who has a mistaken belief in a set of facts
which justifies an acguittal on the offence charged can
nevertheless be convicted of another offence if the mistaken
belief proves the mens res for that other offence. Intent can
be "transferred" in three mistake-of-fact situations:

within the same offence: if the accused was actually
importing hashish {a narcotic), the Crown need only prove
that the accused knew he or she was importing any
narcotic;®

.- to a less serious offence: if the accused was actually
assaulting a police officer but did not realize that the
victim was an officer, the accused is guilty of common
assault;®®

. to a more serious offence; an accused who actually sold
LSD (a restricted drug under the Food and Drug Act), but
honestly believed that he or she was selling meascaline (a
drug governed only by the Food and Drug Regulations),
could be convicted of the more serious crime.”’

53 Sansregrat, supra, note 40 at 208, per Mcintyre, J. 15CC).

54 n y. Moreay 1986} 28 CCC (3d) 369 (Ont CAl.

56 5 . Blondin (1970 2 CCC (2d) 118 (BCCA); appes| dismissed (1871) 4 CCC

|2d} 686 (SCCI.
58 a v. Meleod (1964} 111 CCC 106 (BCCA).

57 & v Kundsus 11876) 24 CCC (2d) 278 (SCC.
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2. Statutory recognition of mistake of fact

Several Criminal Code provisions address the issue of mistake
of fact, restricting the common law;

sexual assauits: in section 150.1{4}, itis not a defence to
several enumerated offences "that the accused believed
that the complainant was fourteen years of age or more at
the time the offence is alleged to have been committed
unless the accused took all reasonable steps to ascertain
the age of the compiainant;"

assault: in section 265(4), "Where an accused alleges
that he believed that the complainant consented to the
conduct that is the subject-matter of the charge, a judge,
if satisfied that there is sufficient evidence and that, if
believed by the jury, the evidence would constitute a
defence, shall instruct the jury, when reviewing all the
evidence relating to the determination of the honesty of
the accused's belief, to consider the presence or absence
of reasonable grounds for that belief:"

* bigamy: in section 290(2Ha), no one commits bigamy by

going through a form of marriage if that person in good
faith and on reasonable grounds believes that his spouse
is dead.”

Several other Criminal Code provisions which, long before the
advent of the Charter, denied a defence of mistake of fact,
have been struck down by the Supreme Court of Canada, on
the ground that they created offences of absolute liability in
violation of section 7 of the Charter.®®

S8

R, v. Metro Naws Limited [1BB6) 28 CCC {3d) 36 (Ont CA): leave to appeal
refused (1986) 28 CCC (3d) 3bn (SCC) (s, 163i6) - distributing obscane written
material}; A. v. Mguyen (1990) 53 CCC (3d) 181 (SCC) ie. 14B{1) - having
sexual intercourse with a female under the age of 14 yeare),
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C. Shortcomings of the present law

1. Negating the mental element

It is unclear at present whether mistake of fact is an affirmative
defence, or whether it merely negates the mental element of a
ctime. In Pappajohn, Mr. Justice Mcintyre spoke of lack of
knowledge of the circumstances of non-consent of the
complainant in the traditional words of a defence of mistake of
fact. Mr. Justice Dickson, on the other hand, preferred to view
the concept as "negation of guilty intention”. The Task Force
agrees with the views of John Williams:

it will be seen then, that mistake of fact is not 2 "defence” in
the same sense that provocation, self-defence, duress, and
necessity are defences. These latter defences justify or
excuse, either partially or wholly, what would otherwise be
criminal conduct. A mistake of fact which negates the mens
rea renders the committed act innocent and thus there never
arises any question of exonerating criminal conduct.®®

2. Honest belief

The Task Force agrees with the present common law rule in
Canada that an honestly held belief in a mistaken set of facts
will negate the mental element in offences requiring proof of
intention or recklessness, even where the belief was
unreasonable. This is consistent with the guiding principle that
there should be no criminal liability without subjective fault.

However, several Criminal Code provisions have whittled away
this principle, such as by imposing a duty on the accused to
take all reasonable steps to ascertain the age of the
complainant {s. 150.1{4}) or believing on reasonable grounds
that his spouse is dead {s. 280(2){a)}. Such provisions can
create objective hability, and in such cases constitute an
unacceptable violation of fundamental principles of criminal
liability.

se ~Mistake of Fact: The Legacy of Pappajohn v. The OQuaan™, 1985} 63 Can. Bar

Rev. 587 at 604-605.
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Having said that, the Task Force would not be opposed to the
new Criminal Code including a provision to the effect that the
trier of fact should, in determining whether an accused had a
particular belief in a set of facts, have regard to all the
evidence including, where appropriate, the presence or abssnce
of reasonable grounds for having that belief.

3. Negligence

There is, at present, only very limited scope for mistake of fact
in the case of offences which can be established by proof of
negligence.

As discussed earlier in this report, the Task Force believes very
strongly that negligence is an inadequate degree of fault upon
which to attach criminal liability; if offences requiring only
proof of negligence are excluded from the new Criminaf Code,
then any inadequacies in the present application of mistake of
fact disappear.

4. Voluntarily-induced intoxication

In R. v. Moreau,®® Mr. Justice Martin observed that the rule
which prevents mistake of fact, induced by wvoluntary
intoxication, from being advanced in general intent offences is
based on public policy considerations. For the reasons stated
later in this report,® the categorization of offences into those
of specific intent and general intent is unprincipled and must be
eliminated from the new Criminal Code. QOnce done, the
inadequacies of the present law will disappear.

5. Transferred mistake of fact
It violates our fundamental principles of criminal liability that an

accused should be convicted of one offence, where his or her
subjective fault proves only a different offence. The mens rea

60 Supra, nota 54,

s1 See the section on Intoxication, page 100,
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must coincide with the actus reus. The Task Force agrees with
Glanvilie Williams that:

The accused can be convicted where he both has the mens
rea and commits the actus reus specified in the rule of law
creating the crime, though they exist in respect of differemt
objects. He cannat be convicted if his mens rea relates to
one crime and his actus reus to a different crime, because
that would be to disregard the requirement of an appropriate
mens rea.*

The only exception to the general rule which the new Criminal
Code should recognize is where the offence charged includes
a lesser offence of which the accused may be found guilty.

D. Discussion

1. Honest belief

The Task Force agrees with the Law Reform Commission’s
proposal {clause 3{2){a)), to the extent that it would allow even
an unreasonably held belief in a mistaken set of facts to negate
intention.

However, the Task Force disagrees with clause 3{2)(b), which
provides that this general rule "shall not apply as a defence to
crimes that can be committed by recklessness . . . where the
lack of knowledge is due to the defendant’s recklessness.” This
would have the effect of reversing the rule in Pappajohn in
cases where an accused’s reckiessness in becoming intoxicated
was the cause of him being mistaken as to whether the
complainant consented to intercourse. For the reasons stated
earlier, the Task Force is opposed to any such restriction; it
would create criminal liability where there is no subjective fault.

%2 Suprs, note 38 at 120.
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2. Transferred mistake of fact

The Law Reform Commission recommended iclause 3(2){a})
that an accused whose mistake of fact caused him to believe
that he was committing an offence other than that charged,
should be acquitted of the offence charged but convicted of
attempting to commit the other offence, even where the other
offence is more serious.

The Task Force is opposed to this provision. First, it renders
the accused criminally liable for an offence which may be
totally unrelated to the offence charged.

Second, it may well result in the police and Crown being lax in
the laying of charges, as any charge laid against the accused
would, if the accused alleges mistake of fact, effectively shift
the onus to the accused to establish that he or she acted
completely innocently.

Third, no other jurisdiction surveyed takes such an extreme
position.

In the Task Force's view, mistake of fact should render an
accused liable only for a lesser included offence. So, for
example, an accused who did not realize that the psrson he
was assaulting was a peace officer could be convicted of
common assault.

3. Codified defences

The Task Force believes that clause 3{17} of the Law Reform
Commission’s recommendation is unnecessary. No other
surveyed jurisdiction has such duplication or detailed
codification.
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Vil. MENTAL DISCRDER

A. The Task Force’'s racommendation

The Task Force recommends that the new Criminal Code
contain a provision to the following effect:

11. No one is criminally liable for conduct if, through
disease or mental disability, the person at the time:

{a} was incapable of appreciating the nature or
consequences of such conduct, or

{b} believed what he or she was doing was morally
right, or

{c) was incapable of conforming to the
requirements of the law.

B. The capacity to choose hetwesn right and wrong

The criminal law has always presumed that persons are sane
and responsible. Sanity — the capacity to reason and to
choose right from wrong — is a precondition to criminal
liability. An insane person does not have this capacity for
criminal intent, and therefore ought not to be punished,

It is now recognized as a principte of fundamental justice under
section 7 of the Charter that the criminal justice system cannot
convict a person who was insane at the time of the offence.*

Parliament codified in section 16 of the present Crimins/ Code
the criteria which must be established in order for an accused
to be exempted from criminal liability on account of insanity.
These provisions were based on McNaghten’s Case®.

83 g v. Swain (1891) 63 CCC (3d] 481 {SCC).

€3 11843) 10 Cl & Fin 200.
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C. Section 16 of the present Criminal Code
Subsection 16{2) provides that

a person is insane when the person is in a state of natural
imbecility or has disease of the mind to an extent that renders
the person incapable of appreciating the nature and quality of
the act or omission or of knowing that an act or omission is
wrong.

One of the great chailenges facing Courts and juries is to
understand the interrelationship between this /ega/ test and the
medical evidence respecting an accused’s psychiatric condition,
in determining whether he or she is legally responsible for the
impugned conduct. In R. v. Rabey, Mr. Justice Martin
observed:

The evidence of medical witnesses with respect to the cause,
nature and symptoms of the abnormal mental condition from
which the accused is alleged to suffer, and how that
condition is viewed and characterized from the medical point
of view, is highly relevant to the judicial determination of
whether such a condition is capable of constituting a "disease
of the mind.” The opinions of medical witnesses as to
whether an abnormal mental state does or does not constitute
a disease of the mind are not, however, determinative, since
what is a disease of the mind is a legal question.®S

1. Natural imbecility and disease of the mind

These are legal terms which are no longer used by the medical
profession. They pre-date modern psychiatry; it was only in
the 19th century that psychiatry had developed to the point
whaere it claimed it could detect signs of madness not seen by
the untrained eye.

s Supra. note 33 at 473,



18-11-1992

Recodification de la partie générale du Code criminel

5A 67

"Natural imbecility” was described in R. v. Cooper as being
distinct from a disease of the mind; an "imperfect condition of
mental power from congenital defect or natural decay as
distinguished from a mind once normal which has become
diseased."®®

The Law Reform Commission recommended in Report 31 that
this expression be replaced by "defect of the mind", to cover
mental malfunction due to mental retardation which may not
have been included under "natural imbecility” or "disease of the
mind”.

While the Task Force agrees with that concern, it believes that
"mental disability” would be preferable; it has a less
dehumanizing ring to it, and parallels the language of section
15 of the Charter.

"Disease of the mind” was described by Mr. Justice Dickson in
Cooper as

any illness, disorder or abnarmal condition which impairs the
human mind and its functioning, excluding however,
self-induced states caused by alcohol or drugs, as well as
transitory mental states such as hysteria or concussion, ®’

It has a wide and flexible meaning, allowing the trial judge in
each case to balance the competing interests of the protection
of society and the degree to which mentally disordered persons
should be held criminally responsible. As Mr. Justice Martin
said in A. v. Rabey:

Since the medical component of the term reflects or should
reflect the state of medical knowledge at a given time, the
concept of "disease of the mind" is capable of evolving with
increased medical knowledge with respect to mental disorder
or disturbance. *°

48 (1978) 40 CCC {2d} 145 {Ont CA) at 158; rav'd 51 CCC (2d) 128 (SCC).

97 tpid., at 144,

68 Supra, note 33 at 473.
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At one time a psychopathic personality (sociopathy, personality
disorder, character disorder) was not considered a disease of
the mind but has now been recognized as such.®?

The emergence of the automatism defence has focussed
attention on finding a satisfactory definition for "disease of the
mind." In R.v. Rabey, Mr. Justice Martin drew the following
distinction:

.+ . the distinction to be drawn is between maifunctioning of
the mind arising from some cause that is primarily internal to
the accused, having its source in his psychological or
emotional make-up, or in some organic pathology, as opposed
to a malfunctioning of the mind which is the transient effect
procduced by some specific external factors such as, for
example, concussion.

The Task Force’s recommendation proposes "disease” instead
of "disease of the mind" for several reasons. First, it would he
preferable to keep the definition as broad as possible, so that
the new Criminal Code can accommodate new advances in
medical science. Any internal mental disorder which results in
an accused being incapable of appreciating the nature or
consequences of such conduct, believing what he or she was
doing was moraslly right, or rendering the accused incapable of
confarming to the requirements of the law cught to excuse the
conduct, whether or not the disorder was a disease "of the
mind".

Second, the Task Force’s proposed wording for a new
automatism defence would make it abundantly clear that this
provision applies only to mental disorders which are internal to
the accused. '

89 A.G. Northarn lreland v. Gallagher [1983] AC 349 at 382; R, v. Borg (1869] 4
CCC 262 at 268-27Q (SCC); Chartrand v. The Quesn (1975) 26 CCC {2d) 417
ot 420 (SCC): R, v, Simpson {1877) 36 CCC (2d) 337 at 350 (Ont CAL A, v,
Aafuse {1981) 63 CCC |12d) 161 {BCCA).

70 Supra, note 33 at 477,
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2. Incapable of appreciating the nature and gquality
of an act or omission

In most trials the crucial issue is not whether the accused was
suffering from natural imbecility or disease of the mind, but
whether the abnormality “rendered the person incapable of
appreciating the nature and quality of the act or omission or of
knowing that the act or omission was wrong.”

The Criminal Code is significantly different from the McNaghten
Rules, by using the expression "appreciating the nature and
quality of the act” in place of "knowing"”; the Criminal Code
test is much broader. In Cooper v. The Queen, Mr. Justice
Dickson iliustrated the difference:

To "know" the nature and quality of an act may mean merely
to be aware of the physical act, while to "appreciate™ may
involve estimation and understanding of the consequences of
that act. In the case of the appellant, as an example, in using
his hands to choke the deceased, he may well have known
the nature and quality of that physical act of cheking. It is
entirely different to suggest, however, that in performing the
physical act of choking, he was able to appreciate its nature
and quality in the sense of being aware that it could lead to
or result in her death. . ..

Our Code postulates an independent test, requiring a ievel of
understanding of the act which is more than mere knowledge
that it is taking place; in short, a capacity to apprehend the
nature of the act and its consequences. 7

In section 16, the "nature” and "quality" of the act refer to
different aspects of the act, but are generally used
interchangeably. "Nature” refers to the physical character of
the act,”? while "quality” refers to the physical consequences
of the act.”™ In Kjeldsen v. The Queen,’® the Suprems Court
of Canada ruled that this language excludes consideration of
whether the accused had the ability to appreciate the emotional

n Supra, note 66, SCC decision at 148,

72 g . Cracknel (18311 OR 834 (Ont CAL
73 R v, Barnier 11880 B1 CCC (2d} 193 (SCO).

{1981) 24 CR (3d) 289.
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consequences or significance of the act; the Crown need only
show that he had an appreciative awareness of striking with a
stone, that it might cause death or injury.

The Task Force supports the Law Reform Commission’s
recommendations that the new Criminal Code:

1. retain the expression "incapable of appreciating”; this
is consistent with the majority and minority judgments
in R. v. Chaulk,”® and

-2. replace "nature and quality of the conduct” with
“nature or conseguences of the conduct”; this is
consistent with the Supreme Court of Canada’s recent
decisions in AR. v. Barnier,’® Kjeldsen v. The
(ueen,” and Cooper v. The Queen.”™

3. Incapable of knowing that an act or omission is
wrong

Even if the first branch of section 16{2} is not satisfied because
the accused was capabie of appreciating the nature and quality
of an act, the insanity plea might still succeed if the accused
was incapable of knowing that the act was wrong. The debate
over whether "wrong" should be interpreted narrowly to mean
"legally wrong” or more broadly to mean "morally wrong” has
heated up in recent years, with conflicting lines of authority in
England, Australia and Canada.

The difference is of profound importance: if A kills B knowing
that he is killing B, and knowing that it is illegal to kill B, but
under an insane delusion that the salvation of the human race
hinges on A’s execution for the murder of B, and that God has
commanded A to produce that result by these means, A's act

75 (19901 82 CCE (3d) 193 (SCC).

76 Supra, note 73.

77 Supra, nate 74.

i Supra, note 66,
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is a crime if "wrong" means "legally wrong”, but it is not a

crime if it means "morally wrong".”®

In Canada, the McRuer Report recommended a bread meaning
for "wrong”, not only in the legal sense but something that
would be condemned in the eyes of mankind.®® However,
twenty years later, in Schwartz v. The Queen,® the Supreme
Court of Canada ruled that "wrong” in section 16(2) means
nothing more than to know that what one was doing was
against the law.

[t was only in Chaulk v. The Queen that the Supreme Court of
Canada overruled its earlier decision. For the majority, Chief
Justice Lamer stated:

. . . the term "wrong” as used in 8. 16{2} must mean more
than simply legally wrong. In considering the capacity of a
person to know whether an act is one that he ought or sught
not to do, the inguiry cannot terminate with the discovery
that the accused knew that the act was contrary to the
formal law. A person may well be aware that an act is
contrary to law but, by reason of "natural imbecility” or
disease of the mind, is at the same time incapable of knowing
that the act is morally wrong in the circumstances according
to the moral standards of society. This would be the case,
for example, if the person suffered from a disease of the mind
to such a degree as to know that it is legally wrong to kill but
.. . kills in the beiief that it is in response to a divine order
and therefore not morally wrong. 92

The Task Force endorses the views of the minority of the Law
Reform Commission in Report 31 that an accused should be
axempted from criminal liability if he or she "believed that what
he or she was doing was morally right."* A mentally

7% gir . F. Stephen, Histary of the Criminal Law of England (London: MoMiltan

and Ca. 18B3), Vol. Il at 149; see also A. v. Raxti 11991 62 £CC (3d) 105
{SCC).

B0 Royal Commission on the Law of insanity as a Defenca in Crimminal Ceses in

Canads, 1956 at 13,
B1
(1978} 29 CCC (2d) 1.
B2
Supre, note 76 at 230-233.

&3 Supra, note 6 at 33,
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disordered person who commits a crime believing that it is
marally right to do so merits treatment, not punishment. This
wording would allow for this result, but at the same time
prevent exemption for the psychopath who acts, not believing
it is right, but being indifferent to right and wrong.

4. Specific delusions

The Task Force agrees with the decision in Chaulk that
subsection 16(3) does not add to or qualify the general defence
of insanity under subsection 16{2}, and supports the
recommendation of the Law Reform Commission that it be
deleted from the new Criminal Code.

5. Presumption of sanity and the burden of proof

Section 16{4} of the present Criminal Code provides that
"everyone shall, until the contrary is proved, be presumed to be
and to have been sane.” Since the Supreme Court of Canada’s
decision in Clark v. The King,®* insanity must be "proven” on
the balance of probabilities.

The Supreme Court recently upheld this position in AR v.
Chaufk, ruling that placing the burden of proof on the accused
was a reasonable [imit on section 11(d} of the Charter, the
presumption of innocence, and could thus be justified under
section 1 of the Charter:

The presumption of sanity and the reversal of onus embodied
in section 16(4) exist in order to avoid placing a virtually
impossible burden on the Crown. . . . If an accused were
able ta rebut the presumption merely by raising a reasonable
doubt as to his or her insanity, the very purpose of the
presumption of sanity would he defeated and the objective
would not be achieved.®®

There is considarable debate as to which test should be
incorporated into the new Criminal Code. The Law Reform
Commission did not address this issue, leaving it for the

B4 (1821 35 CCC 261.

BE. Suprs, note 76 at 222,
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evidence provisions. One must examine the presumption of
sanity and the burden of proof in the larger context of the
consequences flowing from a finding that an accused is not
guilty by reason of mental disorder. Following R. v. Swain,®®
there is now no automatic committal for treatment in a hospital
under a Lieutenant-Governor’s warrant for an indefinite period.
Amendments to s. 614{2) resulting from Swain pravide for a

hearing to determine the current mental condition of the.

person; detention will be justified only if he or she is found to
be dangerous due to insanity at the time of the offence.

In light of this new regime, those in favour of retaining the
"balance of probabilities” test argue that:

1. it is unfair to commit an accused to a mental hospital
only on the basis of a reasonable doubt having been
raised respecting mental disorder;

2. it is unfair to require the Crown to prove sanity beyond
a reasonable doubt; and

3. there is a risk that an accused might escape criminal
liability by raising a reasonable doubt as to his or her
sanity, and then successfully argue at a subsequent
committal hearing that the Crown has not proved
mental disorder oi the balance of probabilities.

Those in favour of a "reasonable doubt" test maintain that:

1. there is no reason in principle to stray from the
fundamental principle of criminal law that liability ought
not to attach if the Crown cannot prove the mental
element of the crime beyond a reasonable doubt;

2. there is little risk that an accused would successfully
raise a reasonable doubt as to his or her sanity, only by
leading evidence of bizarre conduct. In virtually every
case, expert evidence will be necessary to establish
that the bizarre conduct originated with a "disease of
the mind;" and

88 Supra, nota B3,
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3. the issue at the first stage is whether the accused was
sane at the time of the offence. The issue at the
second stage is whether the accused has a mental
disorder at the time of trial, warranting committal. It
is neither conceptually inconsistent nor contrary to the
public interest for an acquittal to result from the
accused raising a reasonable doubt at the first stage,
and requiring the Crown to establish mental disorder
on the balance of probabilities at the sacond stage.

On balance, the Task Force is persuaded by the arguments in
favour of the "reasonable doubt” test so that, once there is
some evidence of mental disorder, the Crown should have the
burden of proving the accused’s sanity beyond a reasonable
doubt. The argument that adopting such a test would impose
an intolerable ar impossible burden on the Crown does not
withstand empirical scrutiny. According to Professor Gerry
Ferguson:

The experience in the United States is particularly revealing.
As of 1982, in half of the States and in all federal courts,
once there is some evidence of insanity, the prosecution has
the burden of proving the accused’'s sanity beyond a
reasonable doubt. . . . | sampled the reported cases in those
jurisdictions for the year 1982. in almost all of the cases
there was at least some expert evidence supporting the
accused’s insanity plea. But in 28 of 30 cases, the defence
of insanity failed; . . . the accused failed to raise a reasonable
doubt. . . .[lIn jurisdictions where the accused had the
burden of proof on a balance of probabilities, the accused’s
insanity plea failed 16 times in 17 cases.™

D. irresistible impulse

Section 16{2} has often been criticized for basing its test for
insanity on cognition {understanding} while discounting the
emotional and conative [volitional) aspects of the mind’s
operations. in Cooper v. The Queen, Mr. Justice Dickson
attempted to extend the cognitive test to emotional
impairment, but that initiative was curtailed by the Supreme
Court in Kjeldsen.

87 "A Critique of Proposalg to Reform the insanity Defance,” {1089 14 Queans

L. J. 135 at 148,
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Similarly, volitional inability to prevent oneself from acting,
known as "irresistible impulse”, has traditionally been rejected
as a ground of insanity because of the difficulty in
distinguishing an irresistible impulse from one that was simply
not resisted.

At present, neither emotional nor volitional inabiiity can be
advanced to establish insanity, uniess it is shown that they are
a symptom or manifestation of a disease of the mind.®®

In the Task Force's view, the present law is too restrictive,
because it means that an accused’s emotional or volitional
inability to refrain from committing the offence can only be a
defence if it results from a disease of the mind which, by the
section 16 definition, means that the accused does not have a
cognitive understanding of the nature or quality of the act, or
that it is wrong.

The Task Force believes that the new Criminal Code should
broaden the defence of mental disorder to accommadate
parsons who, although they know what they are doing and that
it is morally wrong, are "incapable of conforming to the
requirements of the law.” It would violate the fundamental
principle of no criminal liability without subjective fauit, to treat
as a criminal a person whao, through disease or mental
disability, was incapable of preventing the conduct. In no other
circumstance does the law presume to penalize such
involuntary conduct.

E. Who can raise the issua?

In Swain v. The Queen, the Supreme Court of Canada found
that the common law rule which allowed the Crown 10 raise
evidence of insanity over and above the accused’s wishes was
a deniai of liberty which was not in accordance with the
principles of fundamental justice and not saved by section 1 of
the Charter. The Court recommended that the common law
rule be replaced:

with a rule which would allow the Crown to raise
independently the issue of insanity only after the trier of fact

% aw Borg [1968) 2 CCC 114 (SCC); R. v. Abbay (1982) 88 CCC (2d) 394

15cc),



SA: T8

Recodification of the General Part of the Criminal Code

18-11-1992

The Task Force recommends that the position favoured by the
Supreme Court of Canada in Swain should be adopted, either
by incorporating it into the Procedure sections of the new
Criminal Code, or by allowing the common law, now set out in

had concluded that the accused was otherwise guilty of the
offence charged. Under this scheme, the issue of insanity
would be tried after a verdict of guilty had been reached, but
prior to a conviction being entered. If the trier of fact then
subsequently found that the accused was insane at the time
of the offence, the verdict of not guilty by reason of insanity
would be entered. Conversely, if the trier of fact found that
the accused was not insane, within the meaning of section
16, at the time of the offence the conviction would then be
entered. . . .

An accused would, if he chooses not t0 do so earlier, raise
the issue of insanity after the trier of fact has concluded that
he or she was guilty of the offence charged, but befare a
verdict of guilty was entered.®

Swain, to ragulate the procedure to be followed.

a9

Supra, note B3 at 39-41.
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PART IV: DEFENCES, JUSTIFICATIONS AND EXCUSES

Vill. DEFENCE OF THE PERSON
A. Task Force’s racommaendations
The Task Force recommends that the new Criminal Code
gontain a provision to the following effect:
Defence of the person
12. {1} Every person is justified in using, in
saif-defenca or in the defance of another, such
force as, in the circumstances as that person
believes tham to be, it is reasonabls to usa.
Excessive force
{2) A person who uses excessive force in
saif-dafance or in the defance of another and
thereby causes the death of another human

being is not guilty of murder, but is guilty of
manslaughter.

8. The present law

1. Self-defence against unprovoked assault

Subsection 34{1) of the present Criminal Code authorizes a
person to use force against another person if:

1. the accused was unlawfully assaulted,
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2. the accused had not provoked the assault,

3. the accused did not intend to cause death or grievous
bodily harm, and

4. the accused did not use more force than was
necessary.

This test has subjective and objective elements. [f the accused
believed (subjective) that he or she was in imminent danger
from an attack, then force is justified in self-defence, even
though the accused may be mistaken in that belief.®?

However, the force used by the accused in self-defence must
not be excessive, viewed objectively. There are two
qualifications to this rule. First, a person defending against an
attack reasonably apprehended cannot be expected to weigh
to a nicety the exact measure of necessary defensive action.
Second, the accused is not necessarily outside section 34{1)
merely because the force used results in death or grievous
badily harm.®!

Under subsection 34{2), the use of force is justified if:
1. the accused was unlawfully assaulted,

2. the accused intended to cause death or grievous bodily
harm in repelling the assault,

3. the accused caused death or grievous bodily harm
under reasonable apprehension of death or grievous
bodily harm from the assaultor, and

4. the accused reasonably believed that he or she could
not otherwise preserve himself or herself from death or
grievous bodily harm.

To succeed, the accused’s apprehension of death or grievous
bodily harm must be a reasonable one, and his or her belief
must be based on reasonable and probable grounds. An

8¢ g V. Baxter 11975} 27 CCC (2d) 96 {Ont CA).

%1 R v. Setrum (1976) 32 CCC (2d} 109 {Sask CA).
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accused may still be found to have acted in self-defence, even
if he or she was mistaken in the perception of danger.
However, reasonable and probable grounds must still exist for
this mistaken perception in the sense that the mistake must
have been one which an ordinary person using ordinary care
would have made in the same circumstances.*’

Unlike subsection 34(1}, this provision does not import the
principle of proportionate force. Rather, the test is whether the
accused reasonably believed that the force used was
proportionate., Thus, the jury should ask "Did the accused
believe on reasonable and probable grounds that it was
necessary 1o stab the assaultor in order to protect himself?"
rather than "Was it necessary for the accused to stab the
assaultor in order to protect himself?” Whether the amount of
force used was disproportionate is proper to be considered by
the jury only to the extent that it relates to whether the
accused was under a reasonable apprehension of death or
grievous bodily harm, and whether he or she had reascnable
and probable grounds to believe that he or she could not
otherwise protect himself or herself.??

2. Self-defence in the case of aggrassion

Section 35 deals with the situation of an accused who uses
force in self-defence, after having first assaulted or provoked
another, and that person retaliates. The accused’s use of force
is justified if:
1. the accused either:
(a) assaulted the other person without justification
and without intent to cause death or grievous

bodily harm, or

(b} provoked the other person without justification
to assault the accused,

92 peitly v. The Quaen (1984) 16 CCC {3d) 1 {SCCI.

83 R v. Bogus (1976) 30 CCC {2d} 403 {Ont CA): R, v, Mulder (No 1} {1978} 40

CCC (2d} 1 (Ont CA): and A, v. Ward (1878) 4 CR {3d) 180 (Ont CA).
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2. the other person retaliated,

3. the accused did not endeavour to cause death or
grievous bodily harm,

4. the accused declined further conflict and quitted or
retreated from it as far as it was feasible to do sop, and

5. the accused used force:

{a) under reasonable apprehension of death or
grievous bodily harm from the violence of the
other person, and

(b} reasonably believing that the force was
necessary in order to preserve himself from
death or grievous bodily harm.

3. Preventing assault
Under section 37 the use of force is justified if:

1. the accused or someone under the accused’s
protection is assaulted, and

2. the accused uses no more force than is necessary to
prevent the assault or its repetition.

4. Excessive force

Under section 26, "Every one who is authorized by law to use
force is criminally responsible for any excess thereof according
to the nature and quality of the act that constitutes the
excess.”

The Supreme Court of Canada has ruled unequivocally that
there is in Canada no qualified defence of excessive
self-defence under this section, reducing murder to
manslaughter.®® The Court reasoned that the Criminal Code
deals comprehensively with self-defence, and there is no policy
justification for the Court introducing a common law defence
of excessive self-defence.

%4 Brisson v. The Quesn (1982) 88 CCC {2d) 97 {SCCY: A. v. Faid {1983) 2 CCC

(3d} 573 (SCC): and R. v. Bayard [18B89) 70 CR (3d) 86 {SCCI.

L]
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C. Shortcomings of the present law
There are numerous flaws in the present statutory formulation.

First, it is too complex; section 35 in particular is almost
incomprehensible. Citizens cannot hope to understand the law,
or their rights and duties. A review of court decisions discloses
that judges routinely misdirect juries on the effect of these
provisions, and even properly instructed juries will find the
charge bewildering.

Second, several provisions appear to conflict with each other.
For example, under section 37 a person can only use
proportionate force to prevent the repetition of an assault,
whereas under section 34{2) a person is justified in causing
death if he or she reasonably believes that such force is
necessary to preserve that person’s life.

Third, sections 26 and 37{2) appear t¢ say much the same
thing.

Fourth, it is not necessary to distinguish between assauits on
an accused which are provoked and not provoked.

Fifth, it is not pecessary to distinguish between intending and
not intending to cause death or grievous bodily harm, as the
accused’s conduct will be measured against whether he or she
used reasonable force.

Sixth, section 37{1) is unduly restrictive in authorizing the use
of force in the defence of a third person only if that person is
under the protection of the accused.
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0. Recommendations for refaorm

Our society places a premium on the physical security of the
person. It abhors personal violence and, in most circumstances
where violence against the person is required, vests that power
exclusively in the State.

One of the few exceptions to that general principle is the
"defence of the person” justification. The challenge facing law
reformers is to determine the circumstances in which society
should find it acceptable for one person to apply force
intentionally, and without consent, 10 another perscn.

The Task Force’s recommendation, modelled on the New
Zealand Crimes Biff, has a simplicity and elegance which bears
no relation to the existing Code, but addresses all the essential
elernents for which provision needs to be made.

1. The accused’s apprehension of being attacked

An accused who is actually being attacked should be permitted
to use force apgainst the attacker in self-defence. So should an
accused who honestly believes he or she is being attacked.

The more difficult issue is whether the accused’s belief of
attack must be reasonable. For example, a slightly-built law
professor walking down a dark lane, fearful of being attacked
like many others in the area have been, carries a baton. A man
runs up from behind and the professor hits him with the baton.
In fact, the man is a jogger, not an assaitant. However, the
professor honestly believes that he is under attack.

If the professor’s belief in being attacked was reasonabie, then
clearly he should be permitted to argue self-defence. But what
if his belief was unreasonable? For example he may, because
of self-induced intoxication or a neurosis, believe that he was
under attack when a ‘"reasonable person” in those
circumstances would not.

The Task Force believes that an honestiy-held belief, even if
unreasonable, should give rise to the defence of self-defence.
This is consistent with the Supreme Court of Canada’s decision
in Pappajohn v. The Queen,®® and with the general principle
that criminal liability should attach only for subjective fauft.

95 Supra, nota 50,

L]
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To those who fear that adoption of a subjective standard would
lead to wholesale acquittals, the words of Mr. Justice Dickson
in Pappajohn are apposite:

The jury will be concerned to consider the reasonableness of
any grounds found, or asserted to be available, to support the
defence of mistake. Although "reasonable grounds™ is not a
precondition to the availability of a plea of hanest belief . . ,
those grounds determine the weight to be given the defence.
The reasonableness, or otherwise, of the accused’s belief is
only evidence for, or against, the view that the belief was
actually held and the intent was, therefore, lacking.

Canadian juries, in my experience, display a high degree of
common sense, and an uncanny ability to distinguish between
the genuine and the specious.%

2. Provocation by the accused

The present Criminal Code’s provision dealing with assauit in
the case of aggression is lengthy and convoluted, and in the
view of the Task Force unnecessary.

First, if the accused’s provocation did not amount to an
assauit, then the combatant was not justified in applying force
in response; any force applied by the combatant amounts to
unlawful force entitling the accused to retaliate in self-defence.

Second, if the accused's provocation did amount to an assault,
then the combatant was justified in applying force in response
and, so long as the response was not excessive, it was lawful
force and the accused has no justification for retaliating.

%€ pid., at 499-500.
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3. The force used by the accused in self-defenca

M an accused is justified in using force in self-defence, must
the force be limited to that which the accused reasonably
believed was sufficient for protection, or is the accused
justified in applying force which he or she honestly believed
was necessary, whether or not that belief was reasonable? In
other words, should the new Criminal Code impose an objective
or subjective standard?

For example, if the law professor in the lane described above
was justified in defending himself against the man running up
from behind, was he justified in applying only such force as a
reasonable person in those circumstances would consider
appropriate, or was he justified in applying as much force as he
subjectively believed was necessary?

This is a difficult issue. On the one hand, it would be
consistent with the principle enunciated in Pappajohn to
endorse a subjective test, that an honest belief, however
unreasonable, is a defence. On the other hand, the Task Force
is concerned that legislating a subjective test would be an gpen
invitation to use any amount of force.

On balance, the Task Force concluded that an objective test is
preferable, and is recommending the statutory language
adopted in the New Zealand Crimes Bilf, section 41. The Law
Reform Commission of Canada’s recommendation® appears
to adopt an objective test "using such force as was reasonably
necessary”. However, clause 3{17) would seem to contradict
that interpretation by providing that "No one is liable if on the
facts as he believed them he wouid have had a defence under
clause ... 3{10}."

4. Excessive force

If the new Criminal Code legislates the "reasonable force” test
proposed above, then the Task Force strongly recommends
that a special provision be added to the effect that the use of
excessive force reduces murder to manslaughter.

8 Repert 31, suprs, note 6 at clause 3(10),
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The arguments in support of this view, articulately set out in
"Excessive Self-defence: A Need for Legislation™,*® include
the following:

{1} The qualified defence is necessary to recognize the
reduced moral culpability of a person acting
"honestly”, although unreasonably, when defending
himself;

{2} The qualified defence is much more consistent with
modern day conceptions of the distinctions
between murder and mansiaughter. . . . If the
accused is acting "honestly”, although
"unreasonably”, the criminal mens rea is much
more consistent with a verdict of manslaughter
than murder;

{3) Under the qualified defence, it will be open to the
jury to convict on the lesser offence of
manslaughter, which may avoid a complete
racquittal” where the jury feels there is some
culpability requiring punishment; and

{4) The doctrine of excessive self-defence may also
avoid a perverse conviction for murder when
mansiaughter would be more just.

5. Defence of third persons

The Task Force agrees with the Law Reform Commission that
self-defence should extend to the defence of any other person,
not just persons under the accused’s protection, as section
37(1) presently provides,

6. Law enforcement sxception

The Task Force strongly disagrees with the Law Reform
Commission’s recommendation that defence of the person
"does not apply to anyone who uses force against a person
reasonably identifiable as a police officer executing a warrant
of arrest or anyone present acting under his authority.”

The Committee can see no justification for fettering a citizen’s

ngnttsudrinnLnoesntruaDtRPT inshssanieGlmasianess.  The
general law respecting resisting arrest and obstructing a peace
officer is an adequate protection to the police when they are
acting in the execution of their duties. If they are acting
outside the scope of their authority, citizens are entitled to
protect themselves and others.

88 |\~ orBrien, (1982-83) 26 Crim L. Q. 441-467,
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IX. DEFENCE OF PROPERTY

A. Task Force’s recommendation

The Task Force recommends that the new Criminal Code
contain a provision to the following effect:

Defence of property

13. {1} A person is justified in using such force as, in
the circumstances which exist or which the
person believes to exist, is reasonable:

(a) to protect property (whether belonging
to that person or anothar} from
unlawful appropriation, destruction or
damage, or

(b} to prevent or terminate a trespass to
that person’s property.

{2} Inno circumstances is it reasonable, in defence
of property, to intend to cause death.

B. The present law

1. Defence of personal property

Subsection 38{1) of the present Criminal Code provides that a
person in peaceable possession of personal property is justified
in preventing a trespasser from taking it, or in taking it back
from a trespasser, if the person does not strike or cause bodily
harm to the trespasser.

Subsection 38(2} adds that where the person in peaceable
possession lays hands on the personal property, a trespasser
who persists in attempting to keep it or take it from that person
is deemed to commit an assault.
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Thus, where a trespasser attempts to take possession of
personal property in the peaceable possession of a person, and
that person lays hands on it, that person is justified in using
force against the trespasser in order to retain possession of it.

Under subsection 39(1), a person who is in peaceable
possession of personal property under a claim of right is
protected from criminal responsibility for defending that
possession, even against a person entitled by law to possession
of it, provided that the person uses no more force than is
necessary.

On the other hand, a person who is in peaceable possession
without a claim of right is not justified or protected from
criminal responsibility for defending their possession against a
person who is entitled by law to possession of it.

Section 39 would, for example, justify a tow-truck operator
using reasonable force against the owner of a vehicle, to retain
possession of the vehicle which had been towed after being
ticketed for parking in a tow-away zone. |t would not protect
a tow-truck driver who knew that the ticket was invalid
because the vehicle was parked legally.

One of the difficulties with section 39 is the expression
"entitled by law to possession of it,” as this implies a legal
determination of ownership, which in most cases would only
be made long after the dispute arose. !t is possible that this
provision imposes absolute liability such that, if at the end of
the day, it is determined that the retaking party was entitled by
law to possession, the defence is unavailable, even though the
possessor did not know it at the time. A possible answer to
this question is that a person making this mistake might be held
to have had a claim or right and thus be entitled to the defence
under subsection 39(1],

2. Defence of a dwelling-house or real property

Section 40 provides that a person in peaceable possession of
a dwelling-house is justified in using as much force as is
necessary to prevent any person from forcibly breaking into or
forcibly entering the dwelling-house without lawful authority.
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Subsection 41{1}, which is much more frequently relied upon
because of its broader language, provides that a person in
peaceable possession of a dwelling-house or real property is
justified in using force to prevent any person from trespassing
on the dwelling-house or real property, or in using force to
remove a trespasser, provided that the person uses no more
force than is necessary.

Under subsection 41(2), a trespasser who resists an attempt by
a person in peaceable possession to prevent the trespasser’s
entry or 10 remove the trespasser, is deemed to commit an
assault.

Section 42, which Stuart describes as “unbelievably
circuitous”,® provides in subsection {1} that everyone is
justified in peaceably entering a dwelling-house or real property
by day to take possession of it, if the person is lawfully entitled
to possession of it, and subsection {2) provides that anyone
who assaults a person taking such peaceable possession is
guilty of an assault. :

Unlike section 41, section 42 authorizes the use of force as of
right, in order to prevent a trespasser from entering on a
dwelling-house or real property or to remove a trespasser. This
reflects the greater value which has traditionally attached to
one’s home than to one’s chattels. Similarly, there is no duty
on a person in peaceable possession of a dwelling-house to
retreat to the point of giving up his or her house to an
adversary.'%®

3. Extent of force

Sections 39, 40 and 41 use similar, but not identical, language
to describe the degree of force which may be used:

- section 39: uses no more force than is necessary;
- section 40: uses as much force as is necessary; and

section 41: uses no more force than is necessary.

ee Supra, note 2 at 418,

190 5 v, Dasgan (1880} 49 CCC {2d) 417 (Aka CA.
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What is noticeably lacking from these formulations is the
modifier "reasonably”, as in section 37. This suggests a rather
elastic meaning, as what is "necessary” will depend on the
facts and circumstances of each case. According to Colvin,
one interpretation which these words will bear is that they
essentially allow ane to do "what it takes” to get the particular
job done.’® In R. v. Baxter, Mr. Justice Martin adopted a
proportionality test:

. The sections of the Code authcorizing the use of force in
defence of a person or property, to prevent crime, and to
apprenend offenders, in general, express in greater detail the
great principle of the common law that the use of force in
such circumstances is subject to the restriction that the force
used is necessary, that is, that the harm sought to be
prevented could not be prevented by less violent means and
that the injury or harm done by, or which might reasonably be
anticipated from the force used is not disproportioned to the
injury or harm it is intended to prevent.'®?

Commentators disagree as to whether these sections create an
objective or subjective test. Stuart and Colvin both conclude
that the language could support a truly objective test,'®
whereas the editors of Tremeear’'s Criminal Code {1992) and
Martin's Criminal Code {1992} suggest that the language "no
more than necessary” implies a subjective test.'™ At
present, the trend is toward a subjective/objective test to
determine the force issue, which would allow for a reasonable
mistake on the question of force. In R v. Weare,'®® the
Nova Scotia Appeal Division heid that the test under 5. 41(1)
was "whether or not an accused used more force than he, on
reasonable grounds believed was necessary.”

10 E. Colvin, Principlas of Criminal Law, 2d ed., {Toronto: Carswell, 1981) at

226-224.

102 Supre, note 80 at 113,

103 Stuart, supre, note 2 at 407, and Colvin, supra. note 101 at 222.

103 ywatt and Fuerst at 80-81, and Greenspan at 78.

165 (1883} 4 CCC 13d) 484 at 499,
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C. Recommendations for reform

1, Distinction between movable and immovable
property

The Task Force has concluded that there is no reason in
principle why the new Criminal Code should distinguish
between defence of movable property and defence of
immovable property.

The test for defending against the improper taking or
occupation of either should be the same.

2. The circumstances in which force may be used

The Task Force believes that a subjective test should be applied
to the consideration of the circumstances in which force may
be applied. That is achieved through the expression "in the
circumstances which exist or which the person believes to
exist”,

Thus, a person who believes that his or her property is about.

to be damaged or unlawfully taken is entitled to use force to
prevent the damage or theft, even if the person is wrong in the
belief, and aven if it would be unreasonable for anyone to have
that belief.

This paraliels the Task Force's recommendation respecting
defence of the person.

3. Reasonableness of the force used

The Committee belioves that an objective test should be used
to prescribe the amount of force which may be used in defence
of property. This is achieved through the expression "by using
such force as . . . is reasonabie”.

This parallels the Task Force's recommendation respecting
defence of the parson. As noted in that contaxt, this position
would appear to conflict with the Task Force's guiding principle
that there shouild be no criminal liability without subjective
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fault. However, we are here dealing not with a fault element,
but with a defence based on justification, which means that
the justified conduct must be untainted with culpability. Since
an unreasonable mistake is a negligent mistake, it can never
justify the conduct.’®

4. The intentional causing of death

The Task Force recommends that it never be "reasonable”, in
the defence of property, to intend to cause death. This
enshrines a fundamental value of our society that human life is
always of more value than property interests.

The Task Force’s proposal gives greater. scope to the defence
of property than does the Law Reform Commission’s
recommendation; the latter would not permit force which
purposely causes the death of, or seriously harms, another

person.

The Task Force belisves that the Law Reform Commission
formulation is too restrictive. First, it focuses on the result of
the force {i.e. death or serious harm) rather than on the intent
of the person who applies force. Second, there may be cases
where it may be justifiable to intend to cause serious harm to
another person, in the defence of property. The public is not
at risk by keeping this option open, as the person applying such
force would have to satisfy the trier of fact that it was
reasonable in the circumstances to apply such force. In other

words, the principle of proportionality will ensure that the

defence is not abused.

106 Colvin, supra, note 101 at 20B. Ses aiso Stuart, suprs, nots 2 at 391,
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X. NECESSITY
A. The Task Force’'s recommendation

The Task Force recommends that the new Criminal Code
contain a provision to the following effect:

Necessity

14. {1} No one is criminally responsible for acting to

" avoid harm to onesalf or another person or to

avoid immediate serious damage to property, if

the danger which he or she knows or believes

to exist is such that in all the circumstances

lincluding any of his or her personal

characteristics that affect its gravity) he or she

cannot reasonably be expected to act
otherwise.

{2) Clause {1) does not apply to anyona who has
knowingly and without reasonable excuse
exposed himself or herself to the danger.

B. The present law

The present Criminal Code does not contain a provision on
necessity; its acceptance depends on section 8{3}, which
preserves commaon law defences.

In Morgentaler v. The Queen,'” the Supreme Court of
Canada ruled that, while the common law defence of necessity
is preserved by what is now section 8(3}, there was in this
case no evidence of the urgent necessity which may, in very
exceptional circumstances, justify a violation of the criminal
lawy,

197 11976) 20 CCC (20} 440.
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Nine years later, the same Court unanimously and expressly
recognized that the defence of necessity exists in Canadian
law, and described its scope, in Perka v. The Queen.'®®

Stuart has summarized the essential elements required for the
defence of necessity to succeed in Canada:

{1} there must be circumstances of imminent risk where the
action is taken to avoid a direct and immediate peril;

{2) the accused’s act must be inevitable, unavoidable and
afford no reasonable opportunity for an alternate course
of action that does not involve a breach of the law; and

(3} the harm inflicted must be less than the harm sought to
be avoided.'®?

C. Shortcomings of the present law

1. Spontaneity

In Perka, Chief Justice Dickson said that the accused must
have faced "clear and imminent peril, where human instincts
cry out for action and make a counsel of patience
unreasonable.” This implies that at least a degree of
spontaneity is required, which the Ontario Court of Appeal took
one step further in R. v. Morgentaler, Smoling and Scott."°
There, it held that a lack of spontaneity automatically
disqualifies the accused from entitlement to the necessity
defence.

This position has been viewed as unduly harsh. For example,
Colvin accepts that it is integral to the conception of necessity
being an excuse (rather than a justification) that it must be
confined to situations of overwhelming "involuntariness”. He
acknowledges that planning and deliberation are often difficult
to reconcile with "involuntariness”, but the two ideas are not
totaily incompatible.

108 11084) 14 CCC {3d) 385 at 405-408.

) 109 Supra, note 2 at 434,

10 1985) 48 CR {3d) 1.
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Colvin cites the example of a mountaineer who is roped to a
fallen companion and who cuts the rope in order to save
himself from being dragged down with the companion. Here
it is clear that one must die in order that the other will be
saved. To impose a "spontaneity” limitation in such
circumstances seems unfair:

Should the defence he automatically excluded because
discussions preceded the killing? This seems a crude way of
disposing of the difficult issues raised by the case. It is
difficult to see why a sense of compulsion should be
discounted merely because it has been articulated and
considered.""

2. No reasonable aiternative

Under Perka, the defence of necessity would apply only where
compliance with the law was demonstrably impossible.

Stuart concludes that literal insistence on this requirement
would make the defence "almost extinct.”''?

3. Proportionality

In Perka, Chief Justice Dickson characterized necessity as an
excusatory defence: as such, T"appropriate and normal
resistance” to pressure is required. However, a "balancing of
evils" test is also suggested, which requires that the harm
sought to be avoided must, objectively speaking, outweigh the
harm inflicted. But this is consistent only with treating
necessity as a justification, an idea the Court was at pains to
reject.

As Galloway observes, there may be some cases where society
wants to excuse the accused’s conduct, even if the harm

" Supra, note 101 at 204-20%.

12 Supra, note 2 at 447,
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caused is equal to or greater than the harm sought to be
avoided.’"?

4, Murder

It is not clear whether Canadian law permits necessity to be
advanced in defence of murder. The well-known 19th century
case of R. v. Dudley and Stephens'"* could be interpreted to
exclude the defence in such cases."® In Dudley, three
starving sailors in a lifeboat sacrificed the life of a cabin boy
and ate his flesh in order to survive. The men were rescued
four days later, and the defence of necessity was held not to
apply in their trial for murder,

Colvin’s example of the two mountaineers, cited earlier,
illustrates how an absolute prohibition on necessity in cases of
murder could result in injustices,

D. Recommendations for reform

1. Avoiding harm to persons or property

The Task Force agrees with the Law Reform Commission of
Canada’s recommendation that necessity excuse conduct
which is aimed at avoiding harm to persons or property. We
disagree with the English Commission’s proposal which would
exclude the defence when the only threatened harm is to

property.

It should be recognized that making necessity applicable to
"nersons or property” is itself a significant limitation, as it
would preclude the defence in cases where the accused acted
to avoid harm to political or culturai values.

M3 & Galloway. "Necessity as a Justification; A Critique of Parks” (1886) 10

Dalhousis L. J. 168.

114 4BB4) 14 Q.B.D. 273.

M5 g Morgentaler, Mr. Justica Dickson citad Dudley for this proposition.
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2. immediacy of the danger

The Law Reform Commission recommended that necessity
should be available to an accused who acts "to avoid
immediate harm to the person or immediate serious damage to
property”. The Task Force agrees with this formiulation, with
the exception that "irnmediate™ shouild not be a requirement in
the first instance of harm to the person.

For the reasons stated earlier, requiring spontaneity when
acting to avoid harm to persons may well produce injustices.
As Colvin observed, planning and deliberation are often difficult
to reconcile with "involuntariness”, but the two ideas are not
totally incompatible.

The public is not at risk by keeping this option open, as an
accused arguing necessity would have to satisfy the trier of
fact that, even after deliberation, he or she could not be
expected to have acted otherwise.

3. The subjective/objective test

The Task Force is recommending that a subjective test be
adopted in determining whether a danger existed; that is
achieved by use of the words "the danger which he or she
knows or believes to exist." Thus, an accused mountaineer
who honestly believed that he would die if he did not cut the
rope, could argue that such action was necessary.

However, the Task Force believes that the accused’s response
should be objectively defined {("he or she cannot reasonably be
expected to act otherwise”), This is consistent with treating
necessity as an excuse rathar than a justification. It permits
the defence in cases where the accused's conduct was
"involuntary™ (in the sense that no ordinary person could be
expected to have acted otherwise), and it avoids any
"balancing of harms" or proportionality test.

This recommendation parallels the position advocated by the
Task Force for defence of the person and defence of property.
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4. Murder

The Task Force disagrees with the Law Reform Commission’s
recommendation, which would deny the defence of necessity
to anyone who purposely causes the death of, or seriously
harms, another person.

For the reasons advanced earlier, that is too harsh a rule.
There may well be cases where the intentional causing of
serious harm to, or even purposely causing the death of,
another person ought to be excused. The safeguard which is
built into the Task Force’s recommendation, to prevent abuses,
is that the trier of fact must be satisfied that, objectively
detarmined, the accused could not be expected to have acted
otherwise.

5. Creating the danger

The Task Force agrees with the English proposal that necessity
should not apply to a person who "knowingly and without
reasonable excuse exposed himself to the danger.” Similar
provisions have been included in the Australian report and the
U.S. Model Penal Code.

It should be stressed that this exclusion should only apply
where the accused knew of the danger; it would violate
fundamental principles of criminal liability to extend the
exclusion to instances where an accused recklessly or
negligently did not contemplate that his or her actions would
likely give rise to an emergency requiring the breaking of the
law. '
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X!. DURESS
A. The Task Force’s recommendation

The Task Force recommends that the new Criminal Code
contain a provision to the following effect:

Duress

15. No one is fiable for committing a crime in response
to a threat of harm to oneself or another person if
the threat is one which in all the circumstances
{including any of his or her parsonal characteristics
that affact its gravity) he or she cannot reasonably
be expected to resist.

B. The present law

Section 17 of the present Criminal Code states the excuse of
duress:

17. A person who cormnmits an offence under compulsion by
threats of immediate death or bodily harm from a person
who ig present when the offence is committed is
excused from committing the offence if the person
believes that the threats will be carried out and if the
person is not a party to a conspiracy or association
whereby the person is subject to compulsion, but this
section does not apply where the offence that is
committed is high treason or treason, murder, piracy,
attempted murder, sexual assault, sexual assault with a
weapon, threats to a third party or causing bodily harm,
aggravated sexual assauit, forcible abduction, hostage
taking, robbery, assauit with a weapon or causing bodily
harm, aggravated assault, unlawfully causing bodily
harm, arson or an offence under sections 280 to 283
(abduction and detention of young persons}.
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In R. v. Carker {No. 2),"'® the Supreme Court of Canada held
that the common law rules and principles respecting duress as
an excuse or a defence had been codified and exhaustively
defined in this section.

However, in R. v. Paguette,"'” the same Court resiled from
that position declaring that, while the section 17 defence is not
available to the actual perpetrator of an enumerated offence,
the common law defence is available to an accused who is a
party to the offence only by virtue of section 21(2) of the
Code.

An articulate statement of the common law defence of duress
is found in the Australian case of R. v. Hurley and Murray:''®

Where the accused has been required to do the act charged
against him:

{it  under threat that death or grievous bodily harm will be
unfawfully inflicted upon a human being if the accused
fails to do the act,

{iy the circumstances were such that a person of ordinary
firmness would have been likely to yield to the threat in
the way the accused did,

(il the threat was present and continuing, imminent and
impending,

{ivi the accused reasonably apprehended that the threat
would be carried out,

(v} he was induced thereby to commit the crime charged,

{vi} the crime was not murder, or any other crime so
heinous as to be excepted from the doctrine,

{vii) the accused did not, by fault on his part when free from
the duress, expose himself to its application, and

118 11967) 2 CRNS 16.

137 (1976) 30 CCC 12d) 417.

8 [1867] V.R. 626 {5.C. Victaris) at 543,



5A 100

Recodification of the General Part of the Criminal Code

18-11-1992

{vili) he had no means, with safety to himself, of preventing
the execution of the threat,

then the accused in such circumstances at least, has a defence of
duress.

C. Shortcomings in the present law

1. Threats of death or bodily harm

This limitation has been criticized as being unduly restrictive.
It would, for exarmple, exclude duress in a case where there is
a threat to the accused’s mental or psychological health.

Yeo argues that there should be no restriction on the type of
threatened harm which should be recognized:

. . . the rationale for allowing duress is societal compassion
for human fraiity in the face of extreme pressure or danger.
This being the case, it could be argued that every type of
threatened harm has the potential of being recognized
provided that such harm has the effect of overwhelming a
person of normal standing in the same position as the
particular accused,'®

2. lmmediacy

The case of R v. Carker (No. 2/'?° llustrates the
unsatisfactory nature of this limitation. A prisoner isolated in
his cell who was threatened by other rigting inmates with
serious physical harm if he did not damage his cell was denied
the excuse of duress. The Supreme Court of Canada ruled that
since the accused and the threatening prisoners were locked-in
their cells at the time, the threats could only be carried out in
the future, and thus they were not threats of immediate bodily
harm.

118 5 MiH. Yoo, Compulsion in the Criminal Law, (Sydney: Law Book Co., 1980}

at 69. l

120 Supra. note 116,
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3. Threat by a person present

Carker also illustrates the inadequacy of the section 17
requirement that the threat must emanate from "a person who
is present when the offence is committed.” In that case, the
Supreme Court of Canada found that the threatening prisoners,
who were locked in their cells at the time of the threats, were
not "present” within the meaning of section 17.

Whether the threatening party is present should not be
relevant, provided that the other criteria are met.

4. Threat to harm a third person

It is unclear whether a threat to kill or injure another person can
serve as a basis for this defence under section 17.'*' By
contrast, the courts have extended the scope of the commaon
law version of the excuse to include threats directed to other
persons,'??

121 g.q Borins, J. "The Defance of Duress®, (1982} 2 Crim. L.Q. 101.

Y22 g . Morrison and McQuean (1881} 54 CCC (2d) 497 (Ont Dist Ct).
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8. Enumerated offences where duress does not
excuse

The list of excluded offences in section 17 is much more
extensive than in other Codes;'?* at English common law the
only exempted crimes are murder and treason. The description
of some of the excluded offences in section 17 has created
anomalies with respect to which offences are "in” and which
are "out”. In R. v. Robins,'** the Quebec Court of Appeal
held that, while duress is not available to someone charged
with forcible abduction, it can be a defence to the more serious
crime of kidnapping.

D. Recommendations for reform

1. The threat of harm

The Task Force's recommendation that duress be available in
response to a "threat of harm” is noticeably broader than
section 17 of the present Criminal Code ["threats of immediate
death or bodily harm”) or clause 3(8) of the Law Reform
Commission recommendation ("threats of immediate serious
harm"}.

The Task Force believes that its recommendation, paralleling its
"necessity” proposal, is preferable because it would permit the
excuse to be argued in cases where there is a threat to the

accused’s mental or psychological health,

Such a broadly-worded provision would not put the public at
risk, as the reasonableness of the accused’s response to the
threat will be measured against the severity of the threat.

123 Stuart, supre, note 2 at 396,

24 11982) 86 CCC {2d) 55O,
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2. Threats to third persons

The Task Force agrees with the recommendation of the Law
Reform Commission, and all other surveyed jurisdictions, that
the excuse of duress be available where the accused acts in
response to a threat of harm to oneself "or another person.”

3. Immediacy

As stated earlier, the Task Force believes that the "immediacy”
requirement in section 17 of the Criminal Code and in the Law
Reform Commission recommendation is unreasonable and
unnecessary. At most, the immediacy of the threat is only one
of the factors which need to be assessed in determining
whether the accused’s response was reasonable.

4. The presence of the threatening person

Carker illustrates the unfairness of the section 17 requirement
that the threatening person be present at the time of the
threat.

reference to the dource of the threat is to be welcomed; it
should provide-the trier of fact with some latitude in identifying
the source of the threat and assessing the type of harm
threatened. Most other surveyed jurisdictions take a similar
view.

The absence in‘;;e/l;aw Reform Commission’s proposal of any
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5. The subjective/objective test

It is not clear whether, under section 17, the accused’s belief
respecting the harm threatened must be reasonable.

The Task Force favours the English approach ("knows or
believes”), as this is most consistent with generally-accepted
principles of criminal liability. It parallels the Task Force's
recommendation respecting "necessity.”

With respect to the accused’s response 1o the threat, the Task
Force agrees with the “modified objective” approach
recommended by the English Commission, which would assess
the threat from all the circumstances, including personal
characteristics that affect the gravity of the threat. The
accused would benefit from the excuse if the threat was one
which he or she couid not reasonably be expected to resist in
the circumstances.

The Task Force agrees with Stuart’s view that the English
standard, which takes into account some of the individual's
characteristics and beliefs, "sensibly tries to balance the need
to be more compassionate in a wider defence of duress against
the need to bolster community values.™?®

The Task Force is concerned that the wording of the Law
Reform Commission recommendation does not make clear what
standard is being advocated.

125 Supra, note 2 at 405.
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6. Exclusions

The Task Force believes that no offence ought to be
automatically excluded from the application of the excuse of
duress.

The Task Force agrees with Yeo that:

how evil the act might be is not the primary determinant; itis
whether the actor had committed the act wunder
circumstances which makes punishing her or him unjust.'?

To allay fears that the defence couid become a "charter for
terrorists”, Yeo'?” points out that there are several very
stringent requirements which have to be met before the
defence will succeed.

First, the accused must meet the modified objective test that
a person of ordinary fortitude with the accused’s
characteristics could also not have resisted the threat.

Second, the accused must use the minimum force necessary
which, in some cases, might impose a8 duty on the accused 10
escape.

Third, the accused must not have been blameworthy in
creating the need for the excuse in the first place.

Fourth, as a practical matter a jury is more likely to be
circumspect in its compassion where the wrongful act was the
murder of an innocent person.

126 Supra, note 119 at 142,

127 jpia., at 147.



