§ 961 SPECIFIC OFFENCES. [BoOK X.

CHAPTER XXVIII,

LOED'S DAY

§ 950-952. Introduction.
063-964. By what Acts.
fi65. Repetitions amounting te Nuisance.
068, 867, Connecting other Offences with this.
968-070. Remaining and Connected Questions.

§ 950. Nature of the Offence.— The violation of the Lord's
Day or Christian Sabbath is forbidden by statutes in England
and in all our States. Whether it is an offence at the common
law, and, if so, what are its limits, are questions considered in
other connections.? We saw, in the first volume,® on what prin-
ciple the law, whether statutory or comnmon, enjoins on the whole
community the setting apart—for rest, er for worship, or for
both-—of one day in seven; and we saw, that, though most
people deem the rest of the Sabbath to be of Divine injunction,
pertaining to the department of religious duty, yet, whether so
or not, still the thing itself is of the highest consequence to man
in all his interests, even those which are physical and material.
Therefore the violation of the Lord’s Day, or the Sabbath, or the
First Day of the Week, —different terms to signify the same
thing, —is propcrly made punishable.

§ 951. Btatutes constitutional. — Yet, plain though this propo-
sition is, the question has been agitated, whether enactments
against Sabbath-breaking are not repugnant to those constitu-
tional provisions which, in most of our States, secure to the
people freedom of worship and the rights of conscience. Thus,
in Pennsylvania: ¢ All men have a natural and indefeasible right
to worship Almighty God according to the dictates of their own

1 For matter relating to this title, see 2 Vol. I § 499 and note; Crim. Pro-
Vol L § 499; Stat. Crimes, § 143, 198, ced. IL § 812,
213, 237, 245, 580, 852. For the pleading, % YVol. L. § 499 and nota.
practice, and evidenee, sce Crim. Proced.

II. § 812 et seq.
588
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conseience ; ne man can, of right, be compelled to attend, ereet,
or support any place of worship, or to maintain any ministry,
against his consent. No human authority can, in any case what-
ever, control or interfere with the rights of conscience ; and no
preference shall be given by law to any religious establishment
or modes of worship.” But this provision is held not to be vio-
lated by laws, and their enforeement, against Sabbath-breaking.!
A like doetrine prevails in Arkansas,? in Indiana,® in California,t
in Texas,® in Missouri,? and in Massachusetts.? It prevails also
in New York, where moreover it has baen held, that a statuts
forbidding theatres to be opened on Sunday does not ¢ deprive
the actor of his property,” which are the words of the constitu-
tion, though it prohibits what may be the most profitable use of
the theatre® The institution of the Sabbath, as a day of rest
from worldly labor, dear to him who reveres it for its Divine
origin, has to the statesman and jurist a significance of a differ-
ent kind. It is the corner-stone of public morality and bappi-
ness, viewed merely as of civil regulation. And though the
law should not foster any particular sect of religion at the ex-
pense of the rest, or even at the cxpense of him who conscien-
tionsly rejeets all current forms ; still it should not cast off a geod
thing, beneficizl to the entire commnnity, simply beeause the
majority of the people believe it, not only to be good, but to be
sanctioned also by religion.

§ 952. How the Chapter divided.— We shall consider, 1. By what
Acts Particular Statutory Provisions are violated; II. Repetitions

I Bpecht » Commonwealth, 8 Barr,
312,

2 Bhover v. The State, 5 Eng. 259.

? Voglesong v, The State, 9 Ind, 112;
Foltz . The State, 33 Ind, 215; Seblit o
The State, 81 Ind, 246.

t IIx parte Andrews, 18 (ul. 678; Ex
parte Bird, 19 Cal. 130, But see Ex
parte Newman, 9 Cal. 502

5 Gubel v, Housion, 20 Texas, #35;
Bolil . The State, 3 Texas Ap. 683,

% The State v. Ambs, 20 Misso. 214,

T Commonwealth ». Has, 122 Mass. 40.

£ Lindenmuller ». People, 33 Barh. 548;
Neuendorff ». IDuryes, 89 N. Y. 537,
Baturday. —In  Massachusetts it was
held, that & statute prohibiting the use of
howling alleys after six o’'clock Saturday

afternoon Is constitutional, And the
court vhserved ; It is ¢learly within the
power of the legislature to make police
regulations as to the hours and modes of
oecupying places of amusement, so 23 to
malke their use consistent with the peace
of the eommunity. The reason which
induced the legislature to make it penal
to suffer any persons to blay after certain
hours in the evening are not for ns to in-
quire into.” Conmmonwesnlth ». Colton, 8
Gray, 488. By-laws.— As to city ordi-
nanecengainst Sabbath-bresking, se¢ Can-
ton v, Nist, & Ohio Swate, 439; Figua »
Zimmerlin, 35 Ohio State, 507; The
State ». Bott, 31 La. An. 833; Gabel »,
Houston, supra.
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amounting to Nuisance ; III. Connecting other Offences with this,
IV. Remaining and Connected Questions.

I. By what Acts particular Statutery Provisions are violated.

§ 953, In what Terms the Statutes, — The language of our stat-
utes is not entirely uniform; but, in general, they provide in
varying words against the doing of ordinary labor or business on
the Lord’s day, excepting from this provision works of necessity

and charity.

Inhibition — Bxzception. — Of course, then, a transaction, to be
indictable, must fall within the general inhibition ; and must not,
within the exception. If, at either point, it fails, it is not pro-
hibited by the stautute. Let us first look at the —

§ 954. General Inhibition. — There are various forms of it, but

of substantially one meaning.

Thus —

“ Common Labor"-— (Trading — Contracting). —-The words of

the Ohio enactment are *“ common labor;’

and they are held to

include * trading, bartering, selling, or buying any goods, wares,
or merchandise.” 1 The making of a promissory note on Sunday
was adjudged, in Indiana, to be **eommon labor,” rendering it
void2 Buf in Nebraska, the contrary is hold of a Sunday cen-
tract.? It is unsettled whether the mere selling of two cigars on
Sunday is “common labor,” where such is not the defendant’s
avocationt If within his usual avocaiion, it is an offence to sell
a single cigar,’ or “two quarts of beer.”

! Cincinnuti »v. Rice, 16 Ohin, 224
See Bloom v. HRichards, 2 Ohio State,
387 ; Sellers v. Dugan, 18 Ohio, 439,

? Reynolds v Stevenson, 4 Ind. 619,
" Ordinary Calling™ —In Georgia, a
promissory note made on Sunday, but
not within the “ordinary callings * of the
party, i not void under the statute of
1762. Banders v. Johnson, 29 Ga. 526.
“Work or Bervile Labor” —In Kew
York, an agreement to publish an adver-
tizsement in a newspaper issued on Sun-
day has been adjudged void, and the
price not recoverable by suit. Bmith ».
Wilcox, 25 Barb. 341 In another New
York eage, Ingraham, P. J,, said: “It
[the statute] prohibite work or scrvile
labor, and the exposure to sale of mer
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chandise, except certain articles of food.
Making a contract or agreement is not
forbidden.” Therefore it was held that a
benevolent society might lawfully hold
its business meetings and transact its
business on Sunday. People » Young
Men’s &c., Socicty, 65 Barb. 357. And
gee Peate ». Dickens, 3 Dowl, P. C. 171,
Rex ». Whitmash, 7 B. & C. 586 ; Begbie
v. Levi, 1 Cromp. & J. 180; post, § 968

3 Hounacek v. Keobler, & Nob. 335,

4 Wetzler v The State, 18 Ind. 416,
See Drury v. Defontaine, 1 Taunt. 131;
Scarfe ». Morgan, 4 M, & W. 270, 1 {lorn
& H. 292,

% Foltz v. The State, 33 Ind. 214,

4 Eitel v The State, 33 Ind. 201, critk
vising Wetzler ». The Stale, supra.
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“Worldly Employment” — (Driving Omnibus). -~ In 'Pemlsyl-
vania, the driving of an omnibus, as a public conveyance, is held
to be a ¢ worldly employment,” not lawful on this day.?

§ 955. Acts nnlawful on other Grounds.~— We shall see, by and
by,? that a particular act may be a violation both of the
Sunday, law and of another provision either of the common or
statutory law. DBut, in matter of mere interprefation of the
statute, —

Gaming. — The Indiana court held, that gaming cannot he
deemed ¢ common labor,” or one’s “usual avoecation.” Tt *is,”
said Davison, J., “an offence defined by statutory law —it is a
criminal act-—the doing of which on any day of the week is
forbidden ; and it seems to ns that an act thus forbidden cannot
be held to be an act of common labor or of usual avocation.” 3
But, — :

Liguor Selling., — YWhere there is no general prohibition, in any
statute, of the sale of intoxicating liquor, and it is therefore law-
ful for a person to make such selling his “usual avocation,” if
then a statute forbids *common labor” on the Lord’s day, a
liquor seller, selling on that day, though but in a single instance,
violates the statute.?

§ 956. “Labor, Business, Work.” — The Massachusetts statute
has the words * any manner of labor, business, or work ;” and it
is held that-—

Making Wiil. — The execution of a will does not come within
the inhibition, so as to render the will void. Not every thing
pertaining to ecarthly affairs is “labor, business, or work.” For
example, —

Marrying. — “ A contraet of marriage,” said the learned judge,
“ig a purcly eivil contract, . . . Yet no one would contend that
it would be unlawful for a civil magistrate fo complete the exe-
cution of such a contract by jolning parties in matrimony on the
Sabbath, or that & contract of marriage entered into before and

1 Tohnston v, Commouwealth, 10 Har- 9 T. & R. 708 ; Augnsta, &e. Railroad v
ris, Pa. 108 Commonwealth o Jeandell, Renz, 53 Ga, 126,
2 Geant, Pr. 508, See Commonwealth 2 Post, § 966,
v Negbitt, 10 Casey, Pa. 398; Common- % The State » Conger, 14 Ind. 306,
wealth ©. Jacobus, 1 Leg. (Gaz. Rep. 4913 897,
Rex v Middleton, 4 D& 824 B B.& C. 1 Voglesong » The State, ¢ Ind. 112
154; Sapdiman v, Breach, 7 B. & C 9, See post, § 951, 306.
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solemnized by a magistrate would be invalid becanse the act was
done on the Lord’s day.”! DBut—

Journeying to a Market.— Travelling $o market on the Sabbath,
in order to be Teady to supply eustomers on Monday morning, is
within these statutory terms.?

§ 957, Bmployment of like Class. — In « Statutory Crimgs,” 3 we
saw that, when 29 Car. 2, ¢. T, § 1, forbade any « tradesman,
artificer, workman, laborer, or other person whatsoever,” to exer-
cise his ordinary calling on the Lord’s day, —

Farmer. — This was held not to extend to a farmer;* because
it could do so only by force of the words “any other person
whatsoever,” and these are limited in construction to persons of
Jike classes with those specifically enumerated. This sort of in-
terpretation is applied in various other particulars.®

§ 958. Evident Meaning. — And, in general terms, these stat-
ules are to be so construed as not to make acts criminal which
plainly they were not meant to prohibit.® Therefore —

Baling, — The statute just mentioned was held nof to forbid
the baking of puddings and pies for dinner on Sunday ; though,
on {he other hand, it was deemed to be a violation of the
statute for a baker to bake bread in the ordinary course of his
business.”

Driving to Church.— And in Pennsylvania it hag been ad-
judged not to be in violation of the act of 22d April, 1794,
for a hired domestic servant to drive his employer’s family to
church ;8 while yet, as we have seen,? the driving of an omni-
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bus, as a public conveyance, is held, in the same State, to be
unlawful.!

Skaving Customers. — Perhaps, in like manner, it would not be
unlawful for a private barber fo shave his master on Sunday;
but, in England,? and in Pennsylvania,® it has been adjudged so
for a barber to shave customers in the ordinary way.

§ 959. Works of Necessity and Charity. — But these statutes
except out of their general inhibition ¢ works of necessity and
charity,” What are such works, it is not easy fo lay down by
rule. The “necessity ” is not absolute and physical.t Perhaps
the connection of this word with * charity ” may mollify the con-
struction. Work to prevent a great waste of property is held to
come within this exception. For example, —

Saving Sap. — If a man has a maple sugar orchard, he may
gather and e¢ven boil his sap on Sunday, when he cannot other-
wise prevent its waste.

Malting Barley. — [t takes ten days to malt barley. < After
four days, the barley is drawn on a kiln to dry; and, while there,
it must be turned four times each day for two days; the third,
three times, when it is out of much danger.” And this turning
of it, on Sunday, has been held to be within the exception of the
statute, not subjecting the party to indictment.®

Gathering Sea-weed. — On the other hand, it is held in Massa
chusetts that the gathering of sea-weed at ten o’clock of a Sun-
day evcning, at low tide, on a secluded beach, does not come
within this exception, though the sea-weed is in danger of being
washed away and lost by the next flood tide We may doubt

I Bennett v. Brooks, @ Allen, 118,132,
opinien by Bigelow, C. 1.

2 Jones #. Andover, 10 Allen, 18.

2 Ktat. Crimes, § 245,

* Reg. v, Cleworth, 4 B, & §. 827,

& Depnett ». Brooks, 9 Allen, 118,

& SBtut. Crimes, § 281-240.

T Bex » Younger, 3 T. R. 449; Rex
s Cox, 2 Bur. 785, Hawkins obscrves:
¢ 1t ig said to have been agreed by the
pourt, that an indictment will lie on this
statute [Stat. 20 Car. 2, ¢ 7] againet a
haker for baking loaves of bread or rolis
on the Lord’s day in the usual way of his
trade, because that is not & work of
necessity ; but that it will not lie for
haking puddings, pies, or meat for din-
ners ; for the Sabbath is more likely to
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be gencrally observed by a buker staying
at home to bake the dinners of & number
of families, than by his going to church,
and those faumilies or their servants
staying at home to dress dinners for
themselves: and this sort of exercise of
a trade not only falls within the excep-
tion of ¢ works of necessity and charity,’
Lut js also within the proviso, as being
for this purpose & cook's shop; it being
as reasonable that a baker shonld bake
for the poar, as that a cook should roast
or boil for them.” 1 Hawk. P, C. Curw.
ed, p. 560, § 8

8 Cammonwealth v, Neabit, 10 Caaey
808, :
? Ante, § 954

1 See also Seully ». Commonwealth,
11 Casey, 611,

2 Phillips v. Innes, 4 CL & T, 234,

% Commonwealth » Jacobus, 1 Leg.
Gaz. Rep. 491.

t See Vol. L § 300-255; post, § B60;
and the note following the next.

3 Whiteomb ». Gilman, 356 Vt. 297;
Morris ». The 8iate, 31 Ind. 188,

& Crocket v. The State, 335 Ind. 418,
Hay, (. J, observing: “ In Massachu-
setts, in Commonwealth » Knox, 6 Masa,
76, as carly »s the beginning of tlie pres-
ent century, Chief Jusiice I'arsons recog-
nized the principle that any labor neces-
gary, by which, le sszys, ‘canuet be
underatood physical necessity,” but such

iabor as iz necessary to accomplish a
lawfui object, under the circemstancea
of any particular ease, cannot be con
sidered as against the prohibition of the
statate. So in MeGatrick ». Wason, 4
Qhio State, 666G, it was held, that ‘the
necessity may grow out of, or, indeed,
be incidental to, a particular trade or
calling.’ Clearly, in the ecase in judg-
ment, it is such an incident.”

T Comnnonwealth & Sampson, 97 Mass.
407, Hoar, J., observing: * It 13 not easy
to give a precise rule for cases of this
kind, suome of which come very near the
line. The definition which has been
given of the phrase ‘works of peceseity
or charity,” that it  comprehends all acta
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whether the courts in all our States will follow a doctrine which
thus forbids the saving of property. Again,—

Preventing Stoppage of Mills. — The same cour! held, that the
clearing out of a wheel-pit, to prevent the stoppage of mills em-
ploying many hands, is not a work of *necessity or charity,”
which can be lawfully done on the Sabbath.?

§ 960. Travelllng — (The Mails — Passenger). — Lhe driver of
a coach, carrying the United States’ mail in pursuance of a
contract with the postmaster-general, does not, it is held in Mas-
sachusetts, violate this statute; though a passenger who rides in
the coach ‘does. The constitution of the United States would
probably proteet the driver, even if the statute were in terms
adverse. But, the judge added, * travelling, when from neces-
sity, is not prohibited by that section. By necessity, cannot be
understood physical necessity ; for a case in which any man is
physically obliged to travel can hardly be imagined. Buta moral
fitness or propriety of travelling, under the circumstances of any
particular case, may be deemed necessity within this section
and « fortiori, when the travelling is necessary to execute a law-
ful contract, it cannot be considered as unnccessary travelling
against the prohibition of the statute. . . . But let it be remem-
bered, that our opinion does not protect travellers in the stage-

which it iz morally fit and proper should clear that it would fnrnish no excuse for

he done on the Sabbath,” may itself re-
quire some explanation. BSave Life,
Property, prevent Suffering, — Lo save
life, or prevent or relieve suffering, and
this in the case of animals as well as
men ; to prepare needful food for man
and beast; to save properly, as in the
case of five, fload, or tempest, or other
unusnal pevil, would unquestionably be
acts which fall wilhin the exception.
Bat it is no zuflicient excuse for work on
the Lord's day, that it is more conven-
ient or profitable if then done than it
would Le to defer or omwit it. Jones w
Andover, 10 Allen, 18. .. . Wreck. —
Jf a vesscl had been wrecked upon the
beach, it would huve been lawtul to work
on Sanduy for the preservalion of prop-
erty which might be lost by delay. Fish.
— Bat if the fish in the bay or the birds
on the shore happen te be uncommoniy
abindant on the Lord’s day, it is equally
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fishing or shooting on that day. Whale.
— How it wonld be if a whale happened
to be stranded on the share, we need not
determine.  Whether a ease wholly ex-
ceptional, and involving a large amount
of accessible value, wounld reguire any
modification of the rule, is not new in
question. The deposit of sea-weed upon
the shore by the waves, if not constant,
is freguent. Tt iz not property which
has buen reduced into posscssion, and
afterward been exposed to loss or hazard.
There was no certainty, or strong proba-
bility, that equally good opportunities of
gathering it would pot aften recur on
other days. The collecting of it on the
beach as it {3 found there from time to
time is one of the owlinary branches of
agricoltural labor.” p. 408, 410, See
ante, § 877.

1 MeGrath v. Merwin, 112 Masa. 467.
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coach, or the carrier of the mail in driving about any town to
discharge or to receive passengers; and much less in blowing hig
horn, to the disturhance of serious people, either at public wor-
ghip or in their own houses. The carrier may proceed with the
mail on the Lord’s day to the post-office; he may go to any
publie-house to refresh himself and his horses; and he may take
the mail from the post-office and proceed on his route. Any
other liberties on the Lord’s day our opinion does not war-
rant.”?

Other Travelling — The travelling which will be protected on
Sunday as “necessary ” must be on a real, not fancied, necessity ;
recognized by the law, and not resting merely in the belief of the
party.? Thus, —

To procure Change of Hours.— A travelling by one to induce
his master to change his hours of labor from the night to the
day, that he may sleep better, is not a work either of “necessity
or charity.”? But—

Frocure Medicine. — It 13 otherwise of a travelling to procure
medicine for a sick yet convalescent child! So—

Visit to Father. — It is a filial duty, and not forbidden, the
Pennsylvania court has held, for a son to travel on Sunday to
visit his father in the country.?

§ 961. sale of Liquor by Taverners on Sunday. — The Pennsyl-
vania statute of 1794 is in the following words: “If any person
shall do or perform any worldly employment or business what-
ever on the Lord’s day, commonly called Sunday, works of neces-
sity and charity only excepted, or shall use or practise any unlawful
game, hunting, shooting, sport, or diversion whafsocever on the
same day, and be convicted thereof, every such person so oftend-
ing shall, &e. Provided always, that nothing herein comtained
shall be construed to prohibit the dressing of victuals in private
families, bakehouses, lodging-houses, inns, and other houses of
entertainment, for the use ol sojourners, travellers, or strangers,
or to hinder watérmen from landing their passengers, or ferrymen

t Convmonwealth v, Knox, 8 Mass. 78, necessity. Augusta, &c. Railroad ». Renz,

opinion by Pursons, (L J. And see United
Btates », Hart, Pet. C. C, 390; Flagg ».
Millbury, 4 Cush. 243, See alse Murray
v, Connmonwealth, 12 Harris, Pa. 270.

? Johnson v Irasburgh, 47 Vi, 28
Running 8treet Cars, in cities and their
vicinity, has been adjudged a work of

VOL. II. 85

55 Ga. 128,

g Connolly v. Boston, 117 Mass. 64.

¢ Gorwan # Lowell, 117 Mass. 06
As to sclling the medicine, sec Reg.
Howarth, 33 U. C.. Q. B. 437,

3 Logan v. Mathews, § Barr, 417, 420,
Sec also Commonwealth . Nesbit, 10
Cascy, Pa. 393.
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from carrying over the water travellers or persons removing with
their families on the Lord’s day, commonly called Sunday, nor to
the delivery of milk or the necessaries of life before nine o'clock
in the forenoon, nor after five of the clock in the afternoon of
the same day.’ And the court has held, that the keeper of a
tavern violates this statute, if he sells on the Sabbath intoxicat~
ing liguors to a traveller, or to a temporary sojourner.! But in
Delaware, under the former statute of the latter State, the con-
frary was decided.?

§ 962, Exposing Goods for Sale, &c. — In Missouri, * exposing
to sale any goods, wares, or merchandise ; keeping open any ale
or porter house, grocery, or tippling-shop ; and selling or retail-
ing any fermented or distjlled liquor, on the first day of the week,
commonly called Sunday,” — were made punishable. Under this
provision, the acts, it was held, must have been done for the ac-
commodation of eustomers, and have been in continuation of the
usual oceupation of the week.?

§ 063, Eeep open Shop. — A statute punishing a person who
“ghall keep open his shop, warehouse, or workhouse” on the
Lord’s day, is violated though the door be not actually left open,

if the oceupant is within ready to do business, and there is no.

obstruetion to persons enfering

§ 964, “Traveller.” — To make & person a “traveller,” within
the English statute of 18 & 19 Vict. c, 118, § 2, it is not neces-
sary he should be journeying on business. «Of course, 2 man
could not be said to be a traveller who goes to a place merely for
the purpose of taking refreshment. But if he goes to an inn for
refreshment in the course of a journey, whether of business or of
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pleasure, he is entitled to demand refreshment, and the innkeeper
is justified in supplying it.”! Persons walking in a town on a
Sunday morning to enjoy the country air, and taking refreshment
at an inn, though only two miles from their residence, are * trav-
ellers,” 2

II. Repetitions amounting to Nuisance.

§ 965. General View. — The reader will find something on this
gubject in * Criminal Procedure.”? Aside from what is therse
laid down, it has been held in Pennsylvania, on a habeas corpus
hearing before a single judge, that, —

Multiplicity of Acts. — Though one act of Sabbath-breaking is
punishable by a fine, there may be such a succession of acts, of
the same sort, as will amount to & public nuisance indictable and
abatable. Thus, — '

Public Conveyance. — The driving of a public conveyance, for
hire, on Sunday, is a viclation of the act of 1794, inflicting the
penalty of four dollars for performing worldly employment on
the “ Lord’s day, commonly called Sunday.” But, as a further
consequence, the running of cars on passenger railroads on Sun-
day being, by reason of the noise accompanying them, a disturb-
ance of the peace of the Sabbath, and the rights of worship and
of rest, the drivers of such cars may be arrested and held for a
breach of the peacet

1 Omit e Commonwealth, 9 Harris, Pa.
423, 8o also in Tennessee, The State ».
Eskridge, 1 Swan, Tenn. 413. Accord-
ing to a Pennsylvania case, the sale of
lignors on Sunday, by a licensed inn-
keeper, is not an indictable offence under
the acts of 11th March, 1834, and 16th
April, 1849. The only penalty incurred
by such a sale is that tmposed by the act
of 1794, forbidding worldly employments
on the Lord’s day. Commonwealth z.
Kaylor, 10 Casey, 86,

Z Hall v. The State, 4 Harring, Del
182. See ante, § 956 ; Hudson . Geary,
4 B. 1 485 ; Reg. v. Whiteley, 3 H. & N.
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143 ; Commonwealth v, Naylor, 10 Casey,
B6, See The State ». Benjamin, 2 Ore-
gon, 125.

8 The State v. Crabiree, 27 Misso.
232. See ante, § 954,

+ Commonwealth ». Harrison, 11 Gray,
208; Commonweaith = Lynch, 8 Gray,
984, It i not to be doubted,” said
Metcalf, J., in the last-cited case, ¢ that
any shop is kept open, on any day of the
seven, when it is kept perfectly acces-
gible to those who wish to enter it, and
the owner or his servant or agent, is
within, ready to do business.” p. 385
See aleo Koop v. People, 47 1il. 827,

L Atkingon v. Sellers, 5 C. B.w. 8, 442,
448, Cockburn, C. J.

2 Taylor v. Humphries, 17 C. B. r. 8.
539, And see 10 C. B. w. 8. 420, Bee
further, as to who iz a * travelier,” Fisher
v. Howard, 10 Cox . C. 144; Leslie ».
Lewiston, 62 Maine, 468; Hinckley v.
I’enobseot, 42 Maine, 89.

3 Crim, Proced. 1L § 812 et seq.

¢ Commonwealth v Jeandell, 2 Grant,
Pa. 508. The judge, Thompson, observed:
“When worldly employment ia carried
on in such a manner, and in such places,
as to disturb the public peace and quiet,
und the religious exercises of a commu-
nity, either at home or in churches, or
places of public worship, and it may
not or cannot be restrained by the im-
position of the defined penalty iu the
act, do not auch circumstances constitute

a breach of the public peace of the Sah-
Dbath, and may not the offender or offend.
ers be held to bail to keep tlie peace?
. + » Travelling, or riding for recreation,
is not a breach of the Subbath, and per-
sons may not be arrested for riding along
the street for such purposes. The dis-
turbanee, if any, occasioned by the vehi-
cle, would be but for an instant, and not
soon recurring., This is very unlike in
character the carrying of passengers ic
& vehicle along the same route every six
minuates, as was intended by the company
on the day the arrest was made, . . .
The penalty imposed by the act of 1704
is for the performance of worldly em-
ployment-—a punishment for the act.
The offenve compluined of here iz the
disturbance of the public peace ; and the
waorldly employment, the kind and man

547



§ 968 SPECIFIC OFFENCES. [Book X,

1. Connecting other Offences with this.

§ 066. Same Act both Babbath-breaking and other Crime. -
Though the commission of erime cannot be deemed * common
Iabor,” ! unless what is done is of a sort to be such in spite of its
eriminality ;2 still, if a statute against Sabbath-breaking in terms
forbids a thing, the thing does not cease to be Sabbath-breaking
though it should also be prohibited by some other statute.
Thus, —

Open Shop and Selling Liquor.— Where a statute had made
penal the keeping open of a shop on the Lord’s day, *“for the
purpose of doing business therein,” it was held that a defendant
violated it, thongh what he did consisted in selling liquor con-
trary to the inhibitions of another statute.?

§ 967. MNuisance. — It is but repeating what in point of legal
principle has been already said,* to state, that one by the repeti-
tions of sales of liquor on Sunday, where each zale is a violation
of a statute, may make his premises a nuisance, and be indictable
likewise on this ground.®

IV. Remaining and Connected Questions.

CHAP. XXVIIL ] LORD’S DAY. § 970

. Judicial Proceedings, &o.— There is in the books much law
concerning arrests, recognizances entered into, and judicial pro
ceedings conducted on Sunday. DBut these discussions do not
seemn quite in place here. Bome cases appear in a note.!

Other Foints. — Some other points, relating to the subject of
this chapter, remain ; but not of interest to justify a particular
examination of them here.?

§ 969. Conacienticus Observers of another Day. ~ These statutes
extend their penaltics by interpretation to persons who conscien-
tiously keep, as their Sabbath, another day of the week.? But
some of them contain express provisions for the protection of
such persons? .

§ 970. The Intent. — To viclate these statutes requires no par-
ticular eriminal intent, other than simply to do the thing which
they forbid.5 The various doectrines explained in the first vol-
ume are applicable. Thus, —

Mistake of Fact — If one, without fault or carelessness? lets
on the Sabbath a carriage believing it is to be used for a work of
necessity or charity, while in fact it is not so used, he does not
thereby become guilty of crime.” And one authorized to sell
liquor on Sunday to travellers, but forbidden to sell to others,

§ 968. contracts, — Some of the foregoing questions arose in
civil actions on eontract, but the judgments are equally binding
in ¢riminal cases. Further adjudications on contract are referred

to in the note.?

ner of it, is only evidence of the offence
charged. Tt is not covered by the act of
17047 p. 808511, And see Vol L
§ 1119-1121.

1 Aote, § 936,

2 Beo, for illustration, Wetzler v. The
State, 18 [nd. 35,

& Coramonwealth o, Trickey, 13 Al-
len, bt See Hingle ». The Stute, 24
© Ind. %5: Morris v. The State, 47 Ind.
503 ; Harman ¢. The State, 11 Ind. 311

& Ante, § 965,

5 The State ». Williama, 1 Vroom,
102; Commonweslth v. Bhea, 14 Gray,
384,

& Spe Bloom z. Richards, 2 Ohio State,
8587; Hooper v, Edwards, 26 Ala. 525;
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Stackpole », Symonds, 8 Fost. N. H. 22%;
Smith », Wilcox, 19 Barh, 681; Iilton
v. llonghten, 85 Maine, 142 ; Richardson
v. Kimball, 28 Maine, 463; Bellers o,
Dugan, 18 {hio, 489 Goss » Whitney,
27 Vt. 272; Bryant v Biddeford, 39
Maine, 193; Hussey . Roguumore, 27
Ala. 281 ; Mohney ». Cook, 2 Cascy, 842;
Varney ». French, 1% N. H. 233; Slade
v. Arnold, 14 B. Monr. 287; Greenc w.
Godfrey, 44 Maine, 25; Adama ». Gay,
18 Vt. 858; Northrup v, Foot, 14 Wend.
248; Jordan » Moore, 10 Ind. 286;
Broome ». Wellington, 1 Sandf, £64;
Bosley v MeAllister, 13 Ind. 565; Way
v Foster, 1 Allen, 408 ; Miller ». Roes
gler, 4 E. D, Bmith, 2%4; Sheman »

Roberts, 1 Granf, Pa. 261; Stryker w.
Vanderbilt, 8 Dutcher, 68: Bumgardrer
v. Tuylor, 28 Alu. 687 ; Robeson v.French,
12 Met. 24; Reiney ». Capps, 22 Ala,
288,

i Kabors ». The State, § Ala. 200;
Bland ¢ Whitfield, 1 Jones, N, C. 122;
Cory » Bileox, 6 Ind. 370, 373; The
State ». Sehnierle, & Rich. 200; Chap-
man », The State, § Blackf. 111; Keith
v. Tutile, U8 Maine, 326 ; Blood ». Butes,
81 Vi 147; Harris » Morse, 43 Maine,
432; True v. Plumley, 86 Maine, 466;
The BSiate v Suhur, 33 Maine, 538,
Pearec v. Atwood, 13 Mass. 324; Langa-
bier r. Fairbury, &c., Railroad, 64 IIL
248; Johnston ». People, 31 1. 469;
Davis w, Fish, 1 Greene, Iowa, 408;
Chapman ». The State, § Blackf. 111;
Rosser . McColly, § Ind. 587: MeCorkle
v. The State, 14 Ind. 89; Joy v. The
State, 14 Ind. 189; Mayo » Wilson, 1
N. H. 53; Webber ». Merrill, 34 N. H.
202, 209; Watts ». Commonwealth, 5

Bush, 309; Rice ». Commonwealth, §
Bush, 14; Bass v. Irvin, 49 Ga. 436;
Commonwealth ». Marrow, 8 Brews. 402;
Biood ». Bates, 81 Vi. 147; Taylor u,
Phillips, 8 East, 155.

2 See Commonwealth ». Newton, 8
Pick. 234 ; The Btate v. Meyer, 1 Specrs,
805; The State v. Helgen, 1 Speers, 310;
Hall #. Tha State, 3 Kelly, 13; The State
v. Williams, 4 Ire. 400; The State »,
Brooksbank, 8 Ire. 73; The State ». Goff,
20 Ark. 280; Hudson v Gesry, 4 R. L
435,

8 Specht ». Commonwealth, 8 Barr,
812; Commonwealth ». Hyneman, 101
Mass. 80. And see Stansbury v, Marks,
2 Dall. 213,

+ Commonwealth v Trickey, 13 Al-
len, 669; Commonwealth ¢. Hynernan,
BUPTa.

3 Shover #. The State, 5 Eng. 250;
Brittin ». The State, 5 Eng. 299

¢ Vol. I § 313 et seq.

T Myers #. The State, 1 Conn. 502,
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should not be convicted if, when he sold it, he believed on good
reason that he was supplying refreshment to a traveller, though
in fact the person was not a traveller.!

1 Teylor v. Humphries, 17 C. B. n. 5. 355-359, 832, 665663, 730, 820-825, 877,
535; Vol 1. § 808; Stat, Crimes, § 182, 1021, 1022,

For LOTTERIES, see Stat. Crimes.
MAGISTRATE, cee MALFEASANCE AND NON-FEABANCE IN DFRIOR.
MAIM, see MuYREM,
MAINTEKANCE, see CHAMPERTY AND MAINTENANCE.
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CHAP, XXIX,] MALFEASANCE, ETC. IN OFFICE. § 972

CHAPTER XXIX.

MALFEASANCE AND NON-FEASANCE IN OFFICE.!

§ 71, Introduction.
972-977. Juetices of the Peace and the like.
978,979, Sheriffs and the like.
050082, Bome Miscellaneous Topics.

§ 071, Pirst Volume - This Chapter, and how divided. — In the
preceding volume,? we took a general view of the duty of officers
in respect of their official trusts, and how far their ncglect or re-
fusal of it renders them indictable. In this chapter, we are
simply to consider something of the application of elementary
doctrines to, I. Justices of the Ieace and other like Officers;
II. Sheriffs and cther like Officers; after which we shall look at
ITI. Some Miscellaneous Topics.

L. Justices of the Peace and other like Officers.

§ 972. Criminal Responsibility of Ynferior Magistrates. — We have
seen,? that, according to the more common doctring, justices of
the peace and other inferior magistrates may be holden criminally
for malfeasance, even in respect of their judicial conduct. Most
of the cases in the English books concern the granting of —

Criminal Toformation. — In this, the court acts on its discretion
ag well as the law; and, though it cannot grant an infermation
where an indictment would not lie, it may refuse one. As foun-
dation for an information, —

Corruption. — The court requires evidence of something mure
than a mere mistake concerning their duty; it requires corrup-

1 For matter relating to this title, pee ing, practice, and evidence, see Crim.
Vol. L § 218, 239, 209, 316, 321, 469-464, Proced. IL § 819 et seq.
707. See this volume, BrirErY ; PrIsoN 2 See the places referred to in the last
BrzacH, &c. And see Stat. Crimes, neote, and particularly § 450464,
§ 088, 305, 806, 828, 96Y9. Far the plead- ¥ Vol. I. § 462,
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tion Corruption, also, is necessary to sustaii. an indictment ;2 but
more exactly how this is we shall see further on.?

& 073, Instances of Informations granted.— Informations have
becn granted against a justice of the peace for convicting defend-
ants without summons ;* for refusing an ale-house license from
motives of resentment ; ® for sending & man to the house of cor-
rection without cause ;® for declining to administer an oath, as
the statute required him to do ;7 for discharging a prisoner on
insufficient bail ;2 for bailing a felon ;® for otherwise admitting
to bail where he had no authority ;2 for refusing bail, or particu-
lar persons ag such ; 1 for adding to an order, requiring the con-
currence of two justices, the name of a second one ; 12 for making
a false return to a mandamus ;3 for sitting as magistrate in a case
in which he was personally interested ;% and for some other im-
proper acts and omissions,

§ 974. Instances of Indictments. — Indictments have been main-

- tained, for issuing a warrant where there was no complaint and
proceeding under the same ;16 for discharging an offender without
sufficient sureties ; 77 for not attempting to suppress a riot.!®

1 Rex v Halford, 7 Mod, 193 : Rex v,
Hann, 8 Bur. I7T16; Rex » Juckson, 1
T. R. 653 ; Reg. ». Badger, 7 Jur. 218,
12 Law J. n. 8. M. C. 66; Anonymous,
15 Jur. 335, 14 Eng. L. & Eq. 151 ; Rex
v, Cotten, W. Kel. 125; Rex v Baylis, 8
Bur. 1318; Rex v« Rye Justices, Say. 25;
BRex » Seaford Justices, 1 W. Bl 442;
Rex v Williamson, 3 3. & Ald. 582; Rex
v. Jackson, Lofft, 147 ; Rex e Lancashire
Justices, 1 1. & R. 485; Rex v. Cozens,
2 Douy, 426; In e Fentiman, 4 Nev. &
M. 124, 2 A, & E. 127; Rex » Davie, 2
Tdoug. 538; Rex v. Carbeit, S8ay. 267;
Reg. v. Badger, 6 Jur, 994 ; Rex v Friar,
1 Chit. 702; Rex v Borron, 3 B. & Ald.
432,

2 Vol. . § 462; The State v. Porter,
2 Tread. 684; Commonwealth v. Rodes,
6 B. Monr. 171; Lining ». Bentham, 2
Bay, 1; The Siate v. Johnson, 2 Bay,
385; The State v. Garduer, & Misso. 25 ;
Jones ». People, 2 Scam. 477. See Tha
State », Leigh, 3 Dev. & Bat. 127; The
State », Lenoir Justices, 4 Huwl, 194,

& Post, § 976; Vol, L § 299.

4 Rex ». Allington, 1 Stra. 678. See
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Rex v Cotten, W, Kel. 125; The State
v, Odell, 8 Blackf. 396.

5 Rex v. Hann, 3 Bur. 1716; Rex v.
Williams, 3 Bur. 1817. See Rex o,
Athaey, 2 Bur. 652; People v. Norton,
7 Burh. 477.

& Rex v, Okey, 8 Mud. 45.

T Bmith ». Langham, Skin. 80, 61.

8 Rex ». Lediard, Say. 242; Respub-
lica ». Burns, 1 Yeates, 370. See Reg.
v. Tracy, 6 Mod. 175.

? Rex v, Clarke, 2 Stra. 1218,

Y Rex v Brooke, 2 T. 1. 190

11 Reg. v. Badger, 6 Jur. 994. Seo
Rex v Jones, 1 Wils, 7.

12 Rex v, Howard, 7 Mod. 307.

18 Anonymous, Lofft, 185,

4 Rex v, Davis, Loffe, 62,

15 Rex v. Fielding, 2 Bur. 719; Rex»,
Phelps, 2 Keny, 670; Rex v. Wykes,
Andr, 238; Anonymous, Lofft, 44, See
alro Rex ». Binkely, 12 Mod. 493,

18 Wallace ». Commonwealth, 2 Va.
Caa. 130.

1 T'eople ». Coon, 15 Wend. 277,

¥ Hespublica v  Moutgomery, 1
Yeates, 419; Reg. v Neale, @ Car. & B

CHAP. XXIX.] MALFEASANCE, EIC. IN OFFICE. § 076

§ 975. Whether Indictment properly Maintainable, — AS already
observed,! it is mot quite universally held, that justices of the
peace are liable to an indictment, even for official corraption, in
respect of their judicial proceedings, Certainly there is reason
in declining to cast upon their shoulders, as judges of the inferior
courts, & heavier burden than is borne by the judges of the supe-
rior. If the law subjects them, as it does the higher judges, to
impeachment for official misconduet, this should be enough in the
first instance, leaving them to be indicted, if this proceeding is
also to be resorted to, after they are disrobed of office. But it is
believed that the relations of these officers to the law differs
gomewhat in the diffcrent States, therefore that no one enuncia-
tion of doetrines would be geod as applied in every locality.

§ 976, Ministerial distinguished from Judicial. — Inferior magis-
trates, like justices of the peace, have duties of a ministerial sort;
and, in reason, and it is believed in authority, they may be pun-
ishable for malfeasance or non-feasance in respect of such g
duty, where they would not be if it were judicial. Thus,—

Corruption, again. -— When one who was both mayor and justice
of the peace was on trial for the neglect of not suppressing a riot,
Littledale, J., said to the jury: «Mere good feeling, or upright
intentions, are not sufficient to discharge a man if he has not dons
his duty. The guestion here is, whether the defendant did all that
he knew was in his power, and which would be expeeted from a
man of ovdinary prudence, firmness, and activity.” 2 DBut this is
plainly not the corruption which would be required to conviet a
magisirate in respect of judicial misconduet.> As to what is cor-
ruption in magistrates, Ashhurst, J., once observed: « Though
they have denied generally that they acted from any interested
motives in the business, yet that is not sufficient; for, if they
acted even from passion or from opposition, that is equally cor-
rupt as if they acted from pecuniary considerations.”¢ In a
South Carolina eivil ease, where a justice of the peace and a con-
stable were gued jointly for false imprisonment, it was held that
they were liable, if, instigated by the magistrate, the constable

431, See also The State v. Leigh, 3
Dev. & Bat. 127; The State v Leneir
Justices, 4 Hawks, 194; Rex ». Pinney,
b Car, & P. 254,

1 Ante, § 972; Vol. L. § 462.

2 Rex ». Pinney, & Car. & P. 254, 270,

9 Ante, § 972.

¢ Rex ». Brooke, 2 T. R. 190, 195
And see People v. Brocks, 1 Denig, 467 +
The Stata v. Coon, 14 Minn. 4566
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executed a warrant of arrest for felony nine months after it was
issued ; the party who procured it in the first instance not having
made any recent application to have it executed, and ill-will
toward the arrested person having prompted the arrest. Said
Grimké, J., “ The warrant which had issued nine months before
the arrest was stale and insufficient.” !

§ 977. Mistake of Law. — Obviously, if the magistrate mistook
the law when he pronounced a judicial judgment, he was not cor-
rupt in fact ; yet if, as some of the cases imply,? ke is not to he
deemed, like other men, to have known the law, we have here a
very dangerous exception to a necessary general rule.® Probably
a knowledge of the law must be, at least prima facie, presuned.

IT. Sheriffe and other like Officers.

§ 978. Criminally responsible.— The criminal liability of sheriffs
and their deputies, constables, coroners, and the like, for mal-
feasance and non-feasance in office, is clear beyond question.t
Thus, —

Hue-and-Cry. — In an old case, an indictment was held to lie
against a constable for refusing to pursue a hue-and-cry against a
burglar ; “ because it is the constable’s duty, upon notice given to
him, presently to pursue.”

Not receiving and holding Prisoner. — And any like officer is thus
amenable for not taking to prison one committed on a magistrate’s
warrant.b So also is the keeper of a juil, for refusing to receive
& prisoner.t

Non-return of Precept. — And the official person may be pun-
ished criminally for the non-return of 2 precept;® but, if his term
of office expires before the return day, the consequence is other-

1 Garvin v. Blocker, 2 Brev. 187. % Crouther’s Casa, Cro. Eliz. 654.
And see Guenther v. Whiteacre, 24 Mich. & Reg. ». Johnson, 11 Mod. 62. In
G604, this case, it was held to be no excuse
2 Vol. 1. § 289, 482; WHiss v. The that the prisoner wazs kept safely in the
State, 24 Md. 556; Rex ». Brooke, 2 T. officer’s own house, and brought before
R. 190, the mwagistrate for cxamination at the

8 Vol. I § 252 et seq. time required. See also Rex v Mills, 2

CHAP. XXIX.] MALFEASANCE, ETC. IN OFFICE. § 982

wise.l Yet, if the guilt were incurred while he was an officer,
the indictment may be found afterward.?
Statutes, — Both in aid of these docirines and in extending
them, statutes have been enacted in some of our States? '
§ 979. Sheriff for Acts of Deputy. — Whether a sheriff is answer-
able eriminally for the wrong-doing of his deputy, was considered
in the first volume.?

111, Some Miscellaneous Topics.

§ 980. Discretionary Functions. — If an officer’s functions are
discretionary, he cannot be punished for honestly exercising them
by declining to do a thing. Therefore, —

Overseers of Poor. — It being discretionary, in North Carolina,®
for overseers of the poor to make by-laws and regulations for
their comfort, an indictment will not lie for omitting to make
them, especially if no corrupt intent is shown.®

§ 981. " District Officer " — {Jailer furnishing Liquor). — In South
Carolina, a jailer is within the statute of 1829, « for the punish-
ment of official misconduct of district officers ;” and the furnish-
ing, in large quantities, of spirituous liquers to prisoners in his
charge is *official misconduct,” subjecting him to criminal lia-
bility.

§ 082, Other Officers. — Officers other than those mentioned in
the foregoing sections of this chapter are liable criminally for
their official misconduct.® Thus, —

Inspector of Beef.— In Pennsylvania, an inspector of beef is
thus lable for refusing to perform his daty.®

Selectmen, — (Not commit Civil Wrong). — In New Hampshire,
the selectmen of a town are not indictable for neglecting to
remove a school-house to a new site, designated by the report of
a committee, if such site is not the property of the school-district,

1 The State v. Woodside, T Ire. 206. t Vol I § 218,
2 The Stute v. Sellers, 7 Rich, 368, 5 R. 8. e 87§13
3 The Stute » Carr, T1 N. C 106; ¢ The State ». Williams, 12 Ire. 172.

4 Vol. 1. § 450; Rex ». Harrison, 1
East P. C. 382; Reg. ». Wyat, 1 Balk.
880; & ¢. nom. Reg. v. Wyntt, 2 Ld.
Raym. 1189; The State v. Berkshire, 2
Ind. 207; Shaw v Macon, 21 Ga. 280.
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Show. 181; Ex parte Taws, 2 Wash.
. C. B8,

7 Rex ». Cope, T Car, & P. 720,

B Reg. v. Wyat, 1 8alk. 380 ; s. C. noms
Reg. ». Wyait, 2 Ld. Raym. 1180,

Barter # Martin, & Greenl T6; The T The State ». Sellers, 7 Rich. 868.

State v. Hein, 50 Misso. 862; Fippin
v. The State, 86 Texas, 898 ; The State 2.
Bevans, 37 Iowa, 178 ; Commonwealth v
Mitchell, 3 Bush, 30; McBride 2. Com-
monwealth, 4 Bush, 331,

& Rex v Bemuridge, 3 Doug- 327.
And see Rex v. Surrey, 1 Chit. 850,

% Commonwealth v, Gentber, 17 8. &
R. 185.
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and no steps have been taken to have it laid out as a school lot;
for they could not make the removal without committing a civil

trespass.?

Other Crime.— An officer may commit an ordinary erime, like
any other person ;2 but this is not malfeasance in office.

1 The State v. Bailey, 1 Fost. N. H.
185. :

2 Commonwealth . Robinson, 1 Gray,
6656, For further cascs illustrating the
general doctrine of this chapter, mee
Kex v Hemmings, 3 Salk. 187; Rexz v
Comumnings, § Mod. 17%; Rex ». Evercit,
2 Man. & R. 85,8 B. & (. 114; Rex @
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Barrat, 2 Doupg. 4656; Rex w». Friar, 1
Chit. 702; Mann » Owen, 4 Man. & R.
449, 9 B. & C. 595; Rex v. Osborn, 1
Compyna, 240; The State ». Leach, G0
Maine, 58 ; The State v, Gardner, 5 Nev.
877; Exparte Harrold, 47 Cal. ]20; Rex
v, Bull, 1 Wils. 83.

CHAP. XXX.] MALICIOUS MISCHIEF. - § 983

CHAPTER XXX,

MALICIOUS MISCHIEPR.]

& 683. Introduction.
984-991. The Property.
902-065. The Act of Mischief.
906-998, The Intent.
899, English Statntcs as in Force with us.
1600. Remaining and Connected Guestions.

§ 983. nultifarions.— The offence of malicious mischief is both
common-law and statutory, but chiefly the latter; the statutes
are very numerous and diverse; and it is allied to the common-
law crime of larceny. Therefore —

First Volume. — A considerable discussion of it could not be
omitted from the elemcntary elucidations in our first volume.

Statutory Crimes. — It being so wide an offence and so largely
statutory, it necessarily found a place in “Statutory Crimes.”

This Volume. — Being an offence at the common law, a general
discussion of it could not be omitted from this volume.

Criminal Procedure. - Therefore a chapter on the pleading,
practice, and evidence, corresponding to the presemt chapter,
became nccessary in © Criminal Procedure.”

Repetitions avoided. — This more than usual division of the dis-
cussion, and the insertion of parts of it in so many different
places, seems at the first impression objectionable; but a con-
trary course would have been open fo still greater objection.
Possibly all reference to the statutes might have been well omit-
ted from this chapter. But what is said here is not said again
elsewhere. No substantial repetitions are anywhere permitted.

How defined. — In the first volume, the definition by the North
Carolina court was adopted ; namely, that malicious mischief at
the common law is “the wilful destruction of some article of

1 For matter relating to this title, see  Crim. Proced. IL. § 837 ot seq. And see,
Vol. L § 429, 568-570, 577, 596, 192, For as to both law and procedure, Stat.
the pleading, practice, and evidence, see Crimes, § 156, note, 248, 314, 430—449.
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personal ! property, from actual ill-will or resentment fowards its
owner.” 2

How the Chapter divided. — We shall consider, I. The Property;
II. The Act of Mischief ; IIT. The Intent; IV. English Statutes
as in Force with us; V. Remaining and Connected Questions.

I. The Property.

8 984, Whether extends to Real Estate.— In the first volume,
there is an intimation that perhaps this offence is analogous to
larceny, to the extent of exempting real estate from being the
subject of it; and on this idea rests the above definition® But
the old authorities create a doubt whether the analogy can be
carried so far, and many deem that they establish the contrary.
Thus (confining ourselves to the old books), —

Defacing Tombs, — Lord Coke says, that the defacing of tombs,
sepulchres, or monuments for the dead, “is punishable by the
common law ;' 4 while still they are real estate. Also—

Copper from Buildings. — The old doctrine is plain, that tearing
up and carrying away copper fixed to the freehold is a commou-
law misdemeanor® Again, —

Muniments of Title. — It is a misdemeanor at the common law
to steal a record which concerns the realty,® but it is not larceny.’
Moreover, as distinguishing malicions mischief from larceny, —

Chose in Action. — It has been held to be indictable to tear an
account stated and seitled between partics,-—a proposition of
1aw, however, the correctness of which has been doubted.?

§ 985, To what Property under American Authorities. — In this
country, the decisions concerning even the indictability of mali-
cious mischief are not uniform ;? so likewise are they not uniform
on the guestion now under consideration. The New York court
has maintained, that all kinds of property, real and personal, may
be the subject of this offence.l® On the other hand, the doctrine
in Maine is, that an indictment at the common law will not lie

1 Query a8 to the word “ persopal.” S Rex » Westheer, 2 Stra. 1183, 1

See post, § 984, Leach, 4th ed. 12,
7 Vol. 1. § 569, T Ante, § T70.
3 Vol, 1. § 569, 677. & Reg, v. Crisp, 6 Mod. 175 and note.
¢ 8 Inat. 202, ? Vol. L § 609,

§ Rex v, Joymer, J. Kel, 28,
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15 Loomis ». Edgerton, 19 Wend. 419
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for cutting and girdling fruit-trees ; 1 gnd in North Carolina, that
it cannot be supported for “unlawfully, wickedly, and mali-
ciously ” culting and destroying a quantity of standing Indian
corn.? So the New Jersey court has refused to nphold a prose-
cution for taking up and removing a corner-stone in the boundary
line between two estates, with intent to injure the owner of one
of them.? But an indictment is held to lie for maliciously, wick-
edly, and wilfully killing a cow, the property of another;* also,
adog ;% also, a horse ;% also, for poisoning cattle ;7 also, charging
that the defendant «unlawfully, wickedly, maliciously, and mis-

1t Brown’s Case, 3 Greenl. 177.

2 The State v. Helmes, & Ire. 364,
And sce The State v, Robinson, 3 Dev.
& Bat. 130

3 The State v. Burroughs, 2 Halst, 426,
The court say: “The offence charged
js exclusively a private injury, and in
no way concerns the publie forther than
any otLer private wrong. The cases
cited from Burrow [Rex ». Wheatly, 2
Bur. 1125; Hex ». Storr, 3 Bur. 16898;
Rex v, Atkyns, 3 Bor, 1706] are strongly
in peoint” See also Commonwealth v,
Powell, 8 Leigh, 719,

4 People v Smith, § Cow. 268,

& The State ». Latham, 13 Ire. 83.
Further of Dogs. — The same under a
atatute which has the words “any prop-
erty,” The State v. Sumner, 2 Ind. 377.
Sn nlso in New Hampshire, Fowler, F,,
obsersing: * We do not deem it material
1o the decision of the guestion before us,
whetlier dogs arc or are not the subject
of larceny. Admitting, that, by our
laws, they are not, it by no means follows
that they may not be the subject of the
wilful and malicious injury punished by
the act under which the present indict-
ment was found. The evident design of
ihat act was to afford more effectual
protection against injuries to property
under aggravated circumetances, by pun-
jshing, us criminal offences, acts which
before its passage had been regarded
only as eivil injories, And we can see
no reason why the property of its owner
in & valuable dog is not guite as deserv-
ing of pretection against the wilful and
malicious injury of the reckless and

malignant, as property in fruit, shade, or
prnamentsl trees, whether standing in
the garden or yard of their owner, orin
a public strect or square, or any other
species of personul property.” The
State ». McDuffie, 34 X, H. 528, 527
On the other hand, as dogs, ante, § 773,
are not the subjects of larceny at the
common law, the Virginia court held,
that the killing of a dog is not within
the maliclous-mischief statute, the words
of which are, “any tree already cut, or
any other timber, or property, real and
personal, belonging to another,” &e.
Commonwealth », Maclin, 3 Leigh, 809.
In like manner, in Minnesots, during the
time of the territory, a dog was adjudged
not to be within the words “ horse, cattle,
or ather beast,” United States v, Gideon,
1 Minn, 292. And see Stat. Crimes,
§ 246, note, 344, 445, 448,

¢ The State ». Council, 1 Tenn. 305;
Respublies ». Teischer, 1 Iall. 335, In-
dictable Acts enumerated. — In the lasgt-
mentioned c¢ase, the court observed:
* The poisoning of chivkens; cheating
with false dice; frandunlently tearing a
promissory note, and many other offences
of a similar description; . .. breaking
windows by throwing stones at them,
though a suffivient number of persons
were not engaged to render it a rivt ; and
the embezzlement of public moneys,
have, likewise, in this State,” been held
to De indictable. See nlso The State v.
Landroth, 2 Car. Law Bepos. 446,

7 Commenwealth #. Leach, 1 Mass
£9.
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chievously did set fire to, burn, and consume one hundred barrels
of tar,” &el

8 986. Under Statutes. — Under statutes, English and Ameri-
can, a wide range has been given to this offence. And thus
almost every species of property, real and personal, has been
made the subject of it. For example, the words * cattle,”3
s heast,” 3 ¢ stack,” ¢ « threshing-machine,” 5 ¢ public property,”®
“trees,” 7 and a great variety of other words, have been em-
ployed.

§ 987, “wWoods” — A North Caroling statute has the term
“woods ;” and the eourt has held, that it includes an old field
which has been *turned out,” without fencing around it, and
broom sedge and pine bushes have grown up in if, and it is sur-
rounded by forest land; consequently a person setting fire to
guch a field incurs the statutory penalty.B

§ 988. “oOther Property.”—In Virginia it was enacted, that
“ any person who shall, &c.,destroy or injure any tree already cut,
or any other timber or property, real or personal, belonging to
another,” &c.,—shall be indictable. And the court held, that
the words “ other timber or properfy ” are not limited in construe-
tion to property of the kind before mentioned;® but they cover

domestic animals, like hogs.®

§ 989, Property obtained by Wrong — Under the statute of
Maine, it is held to be unimportant whether the property came

I The State ». Simpeon, 2 Hawks,
460,

2 2 East I". C. 1074; Rey. v, Tivey, 1
Car. & K. 704, 1 Den. C. €. 68; Rex =
Austen, Huss. & Ry. 430; The State ».
Abbott, 20 Vi, 537; Rex o Haywood, 2
East 1’. C, 1076, Russ, & Ry. 16; Rex ».
Chapple, Buss, & Ry. 7. See Frierson
v, Hewitt, 2 Hill, 8 C. 4% ; Tnited
States o, Mattock, 2 Bawyer, 148. Buf-
falo, — In Missouori it has been held, that
a buffalo, though domesticated, does not
come within the word *cattle.” The
State r. Crenshaw, 22 Mluwso. 457.

¥ Taylor v. The State, & Humph. 285.

4 Stat. Crimes, § 216; Rex v Salmon,
Russ, & RBy. 26; Commonwealth w
Frakine, 8 Grat. 024: Commonwealth ».
Macomber, 3 Mass. 25¢4; Leg. ». Spencer,
Dears, & B. 131, 7 Cox C. C. 189
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5 Rex v Muckerel, 4 Car. & P. 448;
Rex v. Fidler, 4 Car. & P. 449; Rex w.
West, 2 Deac. Crim. Law, 1687 LKex w.
Chubb, 2 Deae. Crim. Law, 1687; Rex
v. Barlett, 2 Deac. Crim. Law, 1687; Rex
v, liutching, 2 Deac. Crim, Law, 1636,

¢ Tead v The State, 1 Ind. 511, Smith,
Ind. 369,

7 The State ». Moultrieville, 1 Rice,
158; Reg. v. Whiteman, Dears. 353, 23
Law J. w8, M. C, 120,18 Jur. 434,25
Eng. I. & Eq. 680,

4 IIali v. Cranford, 5 Jones, N. C, 3.
And see Averitt o, Murrell, 4 Jones, N, C.
S22,

? Btat. Crimes, § 245, 246; ante,
§ 957.

10 Commonwealth v. Percavil, 4 Leigh,
6388.

CHAP. XXX.] MALICIOUS MISCHILF. $ 992

by right or by wrong to the hand of the person injured.! This,
we have seen,? is the rule also in larceny.

§ 990. “Pield of Owner” — A statute in North Carolina made it
punishable, “if any person shall unlawfully and on purpose kill,
maim, or injure any live stock running at large in the range orin
the field or pasture of the owner;” and it was held not to be
within the statute for a man to injure stock found in his own
field, which was enclosed and under eultivation.?

Trespassing Cattle.-— On the other hand, the words of the T1li-
nois statute being, “shall unlawfully, wantonly, wilfully, or ma-
liciously kill, wound, disfigure, or destroy any horse, mare,” &e. ;
the court held, that the owner of land has no right to kill or injure
cattle trespassing upon it, and if he does, he is iable under the
statute for malicious mischief.t

§ 991. Ipjuyriea to Person.— There are various statutes afford-
ing protection fo the person of individuals,~ perhaps not properly
falling within our present title. The most important are against
malicious shooting,® and malicious stabbing,? entting,” and wound-
ing.® The reader will find some points of interest in the cases
cited.?

II. The Act of Mischief.

§ 992. At the Common Law,— It is not possible to draw, with
minute precision, a line which shall show the act nceessary to
constitute malicious mischief, and no more. Still it mugt be some
damage to the property, of a nature serious, and worthy of the
law’s notice. ' :

Wounding Animal. — East says: “ An indictment at the common
law which charged, that the prisoner, ‘on the 23d of May, &e.,
with foree and arms, at, &c., one black gelding of the value of
£30, of the goods and chattels of William Collyer, then and there

1 The State v, Pike, 83 Maine, 861. TRuss. & Ry. 531; Reg. ». Murphy, 1
And see The State v. Davis, 2 Ire. 158, Crawf. & Dix €. C. 20; Trimble v Com-

2 Ante, § 751. monwealtl, 2 Va. Cas, 143; Rex ¢. Lolt,
3 The State v. Waters, 6 Jones, N, C. 7 Car. & P. 518.
276. & Stat. Crimes, § 815.

* Bnap ». People, 19 IIL 80. 7 Btat. Crimes, § 515 ; Rex v. Fraser,

5 Stut. Crimes, § 322; 1 East P. C.
412; Reg. ». Lewis, 9 Car. & P. 523;
Reg. o, 8t (George, 9 Car. & . 483;
Henry v. The State, 18 Ohio, 32; Rex o,
Reynolds, Russ. & Ry, 465; Rex v, Voke,

VOL, IL 36

I Moody, 419; lex ». Hunt, 1 Moody,
93.
# Stat. Crimes, § 314; Reg. v. Walker,
Dears. 358, 25 Eng. L. & Eq. 659,
® See also post, § 1004,
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being, then and there unlawfully did maim, to the great damage
of Collyer, and against the peace,’” &e., was held by the judges
to be inadequate; “for, if the ecase were not within the Black
Act, the fact in itself was only a trespass; for the words i et
armis did not imply force sufficient to support an indictment.”
And the New Jersey court, on a careful examination of the
authorities, which it considered not to be uniform, held, that
malicious mischief in wounding an animal without killing it, ig
not an indictable offence either by the New Jersey statute or at
the common law.2 On principle, such wounding, viewed as mere
torture to the creature,® could not constitute the mischiel meant
by the coramon law ; but, if it had proceeded so far as to impair
the value of the animal as property, it should be deemed ade-
quate. The mischicl done to a building in tearing copper from
it, or a tomb in defacing it,* is a mere wounding, nqt & Lkilling, of
the building or the tomb.

§ 993. wife.— A wife cannot commit this offence on her hus-
band’s property.®

§ 994, Under Statutes.— The act of mischief required by the
gtatutes will appear from their terms, and from discussions in
« Statutory Crimes,” In England, we have the act of demolish-
ing or heginning to demolish a Lougse,? setting fire to various
property,’ damaging it,} wounding,’ and the like.

§ 995. « Disfigure” —— With us it has been held, that to cut the
hair from the tail of a horse, or to cut off his mane, is to * disfig-
ure "’ the horse.l”

Alter.— A statute which, to protect the owners of cattle in
respect of the marks put upon them, forbids the “ altering ” of a
brand, is violated when a new brand iy impressed upon a cow

CHAP. XXX.] MALICIOUS MISCHIEF. § 998

“Matter or Thing." — And a statute against “krowingly and
wilfully packing or putting into any bag, bale, or bales of cotton,
any stone, wood, trash-cotton, cotton seed, or any matter or
thing whatsoever, or causing the same to be done, to the purpose
or intent of cheating or defrauding any person or persons whom-
soever,” embraces, the South Carolina court has held, the putting
in of an undue quantity of water.! -

I1I. T%e Intent.

§ 996. Malice against Owner.— The meaning of the word “ mal-
ice” was stated in the preceding volume. Now, the act, in
malicious mischief, must proceed from malice ;® and, according to
the general doctrine, the malice must be against the owner of the
!‘Jruperty, not against another person, or against the property
itself ; it not being, for instance, sufficient where a man kills an
animal out of an ill mind toward it.4

To prevent Repetition of Trespass. — Where, in North Carolina,
the jury found that the defendant, indicted for stabbing a mare,
“ took the mare from his corn-field, where she was damaging his
growing corn, to a sceret part of the couunty, where he inflicted
the wound, with a view to prevent a repetition of the injury,” —
the malice was held not to be adeqnate. The judge deemed
that the act, in this offence, must be ‘* done in a spirit of wanton
malignity, without provoeation or o¢xcuse, and under cireum-
stances which bespeak a mind prompt and disposed to the com-

alrcady branded.'

1 Rangor's Case, 2 East 1 O 1074,

2 The Htate v. Beekman, 3 Dutcher,
124; 5.7 The Btate». Manue!, 72X. C. 201,

8 Yol. L § 64-007; Stat. Crimes,
§ 1003,

4 Ante, § 084,

5 Anonymous, G Mod. 88,

8 Stat. Crimes, § £14; Vol L § 840;
Reg. v. Howell, 9 Car. & 1. 437; Rueg. ».
Haurris, Car. & M, 661, note; Rex v. Batt,
g Car. & P. 823; Rex v. Thomas, 4 Car.
& P.237; Rexv, Price, b Car. & P. 510;
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Reg. v. Adams, Car. & M. 209; Reg. o.
Simpsen, Car. & M. 660.

T Btat. Crimes, § 311; Rex v. Balmon,
Russ. & Ry. 26.

8 Btat. Crimes, § 313, note.

® Stut, Crimes, § 216, 314; Lemon o
The State, 19 Ark. 171,

1 Boyd », The State, 2 Humph. 39.

11 Linney ». The State, § Texas, L

See The State ». Matthews, 20 Misso.

65; The State ». Nichols, 12 Rich. 672

1 The State ». Holman, 8§ MeCord,
806.

2 Yol 1. § 427, 420.

1 Fast 1. C. 412; The State ».
Couneil, 1 Tenn. 305; Commonwealth ».
Walden, 8 Cush, 658; The State w Toig,
2 Rich. 174,

Vol 1§ 595; 2 Fast P. C. 1072,
Rex v Ansten, Ituse. & Ry. 4590; The
State ¥. Robinsen, 3 Dev, & Bat. 130;
The State ». Ierce, 7 Ala. 798; The
State v, Jackson, 12 Fre. 820; Rex o
Peurce, 1 Leach, dth ed. 527, 2 Kast I
C. 1072; Rex v. Kean, 2 East P. C, 1075;
8. ¢, nom. Rex v. Hean, 1 Leach, 4th ed.
627, note; Rex v Shepherd, 1 Leach,

4th ed. 530, 2 East P. C. 1073; The
Btate v. Wilcox, 3 Yerg. 278; United
States v, Gideon, 1 Minn. 292; The State
#. Enslow, 10 Towa, 115, 117; Nertheot
v. The State, 43 Ala, 830 ; Hobson », The
State, 44 Ala. 880; Hill ». The State, 43
Ala, 885; The State ». Newhy, 64 N. (. 23,
Contra, in Georgia, where it is deemed
sufficient that the =ct be wantonly and
recklessly done.  Mosely ». The State,
28 Ga. 190. Asto the construction of the
Alabama statute, see Johnson r. The
State, 37 Ala. 467. For a fuller view of
the malice requnired nnder the stututes,
see Stat. Crimes, § 433-437.
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mission of misehief.” 1 Possibly not all our courts would require
the malice to go quite so far.?
- § 997, How under Statutes.— This question is discussed in
« Statutory Crimes.”3 In England, it has been made immaterial
by statute, “ whether the offence shall be committed from malico
gonceived against the owner of the property in respect of which
it shall be committed, or otherwise.” *

§ 998. Mischief under Claim of Right.— Plainly, if the mischief
is done under & claim of right, the offence is not committed i 8
the same principle applying here as in larceny.®

IV. English Statutes as in Force with us.

§ 999. General View. — There are many English statutes of
malicions mischief, some of which are of an early date; but no
one of them can, on very clear prineiples, confidently be said to
be common law in this country.”

In South Carolina.— In a South Carolina case the court ob-
served: “ We have of force the Statute 87 Hen. 8, c. 6, against
burning of frames, and the Statute 22 & 23 Car. 2, ¢. T, against
the burning of any stack, house, building, or kiln, maliciously
in the night-time ; but not Stat. 9 Geo. 1, c. 22, commonly called
the Black Act.”® This result, however, comes from express leg-
islation.

Black Act.— The Black Act of 9 Geo. 1 has been held not to
be common law in Georgia.?

L The State v. Landreth, 2 Car, Law
Repos. 446, opinion by Tayler, C. J.

2 There is, however, a scries of cases
gtated 2 Eaet I C. 1072 et seq., which
appear to go {ully ag far as this North
Curolina decision. See also Stat. Crimes,
§ 487; Taylor ». Kewman, 4 B. & 5. 8%,
o Cox C, C. 814

8 Stat, Crimes, § 435437,

¢ 7% 8 Gen. 4,030,820 Reg.v Tiver,
1 Car, & K, 704, 1 Den. C, C, 03, decided
on that statute and on 7 & 8 Geo. 4, ¢. 30,
§ 16, and 7 Will 4 &1 Vict.c.00,§2; 2
Ruse. (rimes, 3d Eop. ed. 544; 1 Gah.
Crim. Law, 685, Bee also Rex v, Sal-
mon, Russ. & Ry. 26 Kex » Hunt, 1
Moody, 92 Commonwealth ». Walden,
8 Cush. 558, The present statute iz 24
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& 95 Vict. ¢. 97, § 58, Stat. Crimes,
§ 404,

5 9 Russ. Crimes, 31 Eng. ed. 535; Go-
forth £. I'he State, $ Humph, 87; The
State r. Nowkirk, 49 Misso. 84; The
State r. Hanse, 71 K. C. 515; Palmer ¢
The Siate, 45 Ind, 888; The State w
Luther, 8 i, 1. 151 ; Taylor v Newman,
4B &8 80,9 Cox C.C. 314; Iobson v
The State, 44 Ala. 8580,

t Ante, § 5ol

7 Stat. Crimes, § 431, Mr, East has
wmade & full eotlection of them, as see ¥
Hast 1. C. 1034 et seq.

3 "Phe State v. Suteliffe, 4 Strob, 372,
307; The State ». DeBrubl, 10 Rich. 23,

® The State » Campbell, T. U. B
Charl. 166 ; Stat. Crimes, § 452,

CHAP. XXX.] MALICIOUS MISCHIEF. § 1000

V. EBemaining and Connecied Questions,

§ 1000. Felony or Misdemeanor. — This offence, at the eommon
law, is misdemeanor, not felony.! In some of our States, under
statutes, it is felony; in others, misdemesnor,?—a question on

which the practitioner should consult the statutes of his own
State.

1 Ante, § 512; Black ». The State, 2 2844; Britton v. Commonwealth, 1 Cush.

Md. 376, 802; Trimbla » Commonwealth, 2 Y
? Black » The State, 2 Md. 878; Cae, 143. e S T
Commonwealth v. Mucomber, § Dbass.

For MALICIOUS WOUNDING, sce ante, § 991; post, MavmENM ; also, Stat. Crimes.

MALPRACTICE, sec Vol. 1. § 217, 314, 668, 896; and this Vol. CoNTEMPT}
HoMICIDE.

MANSLAUGHTER, see HOMICIDE.
MARRIAGE LAWS, see Stat. Crimes, and Bighop on Mar. and Div.
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CHAPTER XXXI.

MAYHEM AND STATUTORY MATMS.!

§ 1001, How defined. — The common-law offence of mayhem is
defined, in the language of Hawkins, to be “a hurt of any part
of a man’s body whereby he is rendered less able, in fighting,
pither to defend himself or to annoy his adversary.”?

1 For matter relating to this title, see
Vol. 1. § 257, 2569, 513, 35, See this
volume, Assavrr; BatTery; HoMiciog,
Tar the pleading, practice, and evidence,
see Crim. Proced. IT. § 851 et seq. And
see, for both law and procedure, Stut.
Crimes, § 316, 447, 448, 495-448, HOD,

2 1 JJawk, P. G. Corw. ed. p, 107, § 1.
And see Vol L § 259; Star. Crimes,
§316; 1 East P. C. 893; Reg. ». Hagan,
8 Car. & P. 187, 171. Proposed in New
¥ork — The Now York commissioners
propusc the following definition: ]_ﬂvery
person who, with premeditated design to
injure another, inflicts upon his person
any injury which disfigures his personal
appearance, or disables any member or
organ of his body, or seriously diminishes
his physical vigor, is guilty of maiming.”
And they add: Concerning the Defi-
nition, — * Definitions of mayhem found
in several of the more familiar English
authorities confine the offence to such
wounds as impair the powers of attack or
defence; the gravamen of the oifence
being deemed to consist in the disability
for self-protection which it ereutes,

Consult 4 Bl Com. 205, 150; 1 Inst,
g§ 502. |Wature of the Cffence. —1 np-
prehend, that, according to the author-
ities here referred to, and to the teachings
of the books genersliy, the gravamen of
& mayhem, at the common law, was not
so much that the person maimed waa
anable to protect himself, viewed simply
in respect of self-preservation, as that he
was unable to fight in defence ol the
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king and country, and, as a soldier, pro-
tect himself on the field of battle. And
see Vol. I § 259, 613; Stat. Crimes,
§ 816.}] Earlier authorities, however, are
to be found, giving the word a more
extended signification.  Thus, Pulton
{De Pace Tegis, 1609, fol. 15,§ 58 and 59}
says: ' Maiheming is when one metnber
of the commonweule shall take from
another member of the same a natural
member of his bodie, or the use and
benuflt thereof, and thereby disable lim
to serve the commonweale by his wea-
pons in the time of warre, or by his
labor in the time of peace; and also
diminishieth the strength of his bodie,
and weaken him thereby to get his owne
living, and by that meancs the common-
weale is in a sort deprived of ihe use of
one of her membera’ Wounds which
merely disflgured the person without
inpairing the general strength or the
powers of some particular meinber seem
to have been excluded by all the com-
mon-law definitions of muyhem; though
made the subject of several stringent
ennctments.” Draft of a Penal Code,
- 89, 90.

2. T cannot forbear citing & little fur-
ther from Iulton, at the place above
referred to by the New York commis-
gioners : © This maiheming is a dismem-
Lring of a man, or taking away some
member, or part of his bodie, or the use
therenf: as when a wound, blow, or
hurt s given, or done by one persan or
more to ancther person, whereby lne i

CHAP. XXXI.] MAYHEM AND STATUTORY MAIMS, § 1001

Disfiguring and Mayhem distinguished, — East says: « If the in-
jury be such as disfigures him only, without diminishing his cox-
poral abilities, it does not fall within the crimne of mayhem.

the lesse able to defend himeelfe in the
time of warre, ot to get his living in
time of peace; and, lhercfore, What
Acts are Mayhem,—If a man do put
out the cye, or cut off the hand, or foot,
or any joyvut of the hand or foot of
another, it is maihem, though it be done
by chaunceneddly.  (But if one man
nf malice pretended [prepensed 2] do cuat
out the {ongue, or put out the eyes of
any of the king's subjects, it is felony.)
Aund if one man doe crush the mouth or
head of another, or breake out Lis fore-
tearly, it is mmaihem, for with them le
may defend himselfe in battaile ; but to
break his hinder teeth, or to cut off his
nose, or ears, whereby he lposeth lis
hearing, s no maihem, but a deformitie,
or blemish of his bodic, and no weaken-
ing of his strength. It iz & maihem to
pull any bone out of a man’s hand, or
to cut off any finger of a man’s hand,
or to breuke any of them, so that they
become sheanke up, or dried up, or
dead, or crooked. Gelding of » mwan is
also a muithem; though it be in a secret
place, yet it maketh him more fecble,
and unable to defend Limselie in bat-
taile, or to worke for his living. If by
any wound received the sincwes or
veines of a man be shronke up, it isa
maihem. To ent off the cheeke or jaw-
bone of any persom, or so to crush or
breake any of them that the same per-
son is the lesse uble to take his meat or
drinke, is a maihem. If one person or
more doe take another person by force,
and put him in the stockes, or otherwise
bind him fast, and after pour so much
skalding hote oyle and vinegar, or hote
melted lead, or other skalding liguor,
upon any part of his hodie, and se con-
tinue it nntiil it doth wast and consume
the flesh of the same part, and drie up
and mortifie the vaynes and sinews of
the same part, it is a maihem. If A doe
etrike at B, and the weapon wherewith
he striketh, breaking or falling out of
his hand by the force of the blow, doth
put vut the eyes of D, this shall be ad-
judged a maihem, for that A hatk an ig-

tention at the first to doe some hurt in
striking at B. 'L'ie greatnesse or smal-
negse of the wound in some of the cases
aforcsaid doth make the difference,
whether it be a mailiem or not.”

3. Felony or Mizdemesnor. — The
reader perceives, that this old author
singles out ong instance of mayhem, and
calls it felony, without giving a special
designation to the other instances,  And
we shull sec, in the text, before we cluse
this chapter, that tlere is sowne confu-
sion in the books as to whether, at the
common law, mayhem is to be deemed
& felony or a misdemeanor.  Now, if we
were to frace the matter fuliy through
ali the old books and records, we should
probubly find, that, acvording te the
ancient common law, some maims were
decined to be felonies; otliers, misde.
meunnre; while to others there was
assigned a special place between felony
aud misdemesnor. Bot however this
may be, Blending with Battery.— When
the maim was a misdewmcanor, and it
was punished purely as o violution of
the criminal law, the qnestion was of
buat little consequence whether it was
regarded technically &8s a mayhem, under
this particnlar name, or as an aggravated
Lattery, which was also a misdemeanor.
Therefore the line separating the lesger
mayhems from batteries, a8 the law has
come to us, is, moat naturally, nog very
distinct,

4. Mayhem as Civil Tort. — But
there is ancther distinetion, hamely, be
tween the eivil offenve of muyhem,
viewed simply as a tort againat the
individual, and for which damages in
money might be demanded, and the in-
dictable erime.  Now, if the reader will
read on, in D'ulton, beyond the place
whence the above passages ave extracted,
he will see that the mayhem of which
this author is particularly treating is
puch as was punishable by the old and
now obsalete process of Appeal of May-
hem; ani, saysz Jacob, Law Diet. tit.
Appeal, * Appeal of mayhem is the ac-
cusing once hat hath maimed anoiher;
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Upon this distinction, the cuiting off, disabling, or weakening a
man’s hand or finger, or striking out an eye ! or forelooth, or cas-
trating him, or, as Lord Coke adds, breaking his gkull, are said to
be maims ; but the cutting off his ear or nose are not such at
common law.” 2

§ 1002, 0©1d English Statutes. — There are, on this subject, some
old IEnglish statutes, a part of which seem, on principle, to belong
to our common law. Yet they are not deemed either by Kilty 3
or the Pennsylvania judges ¢ to have been received by us. They
are stated by Ilast as follows: —

5 Hen. & — ** By Stat. 5 Ilen, 4, ¢. 5, to remedy a mischief which
then prevailed of heating, wounding, imprisoning, or maiming per-
sons, and after purposcly *eutting their tongues or putfing out
their eyes’ to prevent them from giving evidence against the per-
petrators, it is enacted, that *in such case the offenders that so
cut tongues or put out the cyes of any, and that, duly proved and
found that such decd was done of malice prepensed, shall ineur
the pain of felony.” That is, as Lord Coke explains it, if the act
be done voluntarily and of set purpose, however sudden the
oceasion.’

37 Hen. 8.— ** By Stat. 37 Hen. §, ¢. 6, if any person * maliciously,
willingly, or unlawfully eut or cause to be cut off the ear or ears
of any subject,otherwise than by authority of law, chance-medley
sudden affray, or adventure, he shall not only forfeit treble dam-
ages to the party grieved, to be recovered by action of trespass,
bug shall forfeit £10 to the king for every such offence, in the
name of 4 fine””

Statutes imposing Forfeiture, — We may observe, that old Eng-

CHAT. X_XXIJ MAYHEM AND STATUTORY MAIMS. § 1004

lish statutory provisions, like this latter one, imposing a mere
forfeiture to the party and to the king, are not commonly deemed
to be.in force in this country.!

§ 1003. coventry Act. — The remaining statute, mentioned by

‘East, is later in date than the first settlements here; but suffi-

ciently carly to be common law in some of them, within the rule
that the law of the mother counfry when a colony is settled
becomes the law of the colony as far as applicable to its circum-
stances.? It is 22 & 23 Car. 2, ¢. 1 (A.D. 1670), * commonly
called the Coventry Act, from the circumstance of its having
passed on occasion of an assault made on Sir John Coventry in
the street, and slitting his nose, by persons who lay in wait for
him for that purpose, in revenge, as was supposed, for some
obnoxiong words uttered by him in Parliament. It enacts, * that,
if any person or persons shall, on purpose and of malice afore-
thought, by laying in wait, unlawfully cut out or disable the
tongue, put out an eye, slit the nose, cut off a nose or lip, or cut
off or disable any limb or member of any subject ; with intention,
in g0 doing, to maim or disfigure him in any the manners before
mentioned ; that then the person or persons so offending, their
counsellors, aiders, and abettors, knowing of and privy to the
offence as aforesaid, shall be declared to be felons, and suffer
death as in cases of felony without benefit of clergy.’ But not
to work corruption of blood, forfciture of dower, or of the lands
or goods of the offender.”® The meaning of the words * slit the
nose,” 4 with some others in this statute, is explained in « Statutory
Crimes.” % '

§ 1004, American Legislatlon, — Qur own legislation is modelled
chiefly on the English, but it is not in all particulars alike in our

but, this being gencrally no felony, it Is
in & munner bt an action of trespass;
ani nothing is recovered by it but dam-
azea” Pulton, however, fol, 16, after
saying, that “an appeale of mailem is in
ctfect but an action of trespass, wherein
the plaintiffe shail recover damages ac-
cording to the gnalitie and quantitie of
the oftence,” adds, “anpd tive defendant
ghall be imprisoned.” DBut as showing
that the sppeal is pretty purely a civil
sction, he mentions, fol. 17, that a plea
of telease of all demands, by the plaintiff,
will avail the defendant in bar. See
post, § 1003, note.

6. Further of the Definition, — The
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consideration, therefore, that Pultonr ia
apeaking of the zemi-civil wrong, not of
the purely erimind offence, reconciles the
apparent discrepancy, pointed out by
the New York commissioners, between
his definition of maylcem, and the defini.
tions of the more modern and standard
writers on the eriminal law.

L Chick ». The State, 7 Humph. 168

2 1 East P. C. 393; DBritton, Kel. Tr.
165. :
8 Rilty Beport of Statutes, 53, 77, 95.

t Report of Judges, 3 Binn. 595 et
seq.

5 Bee post, § 1008,

% 1 Eaet I, . 808, 304,

several States. Something of it, and how interpreted, will appear

from the cases in the note.t

1 Sce also, on the question of these
statuies being in force in this country,
ante, § Wi,

? Bishop Firet Book, § 51-58,

3 1 Last P. C. 304,

4 Btat. Crimes, § 317,

% A full exposition of this statute is
given by Kast. See also 1 Hawk. P. C.
Curw. ed. p. 108, 1 9.

& The Blate ». Abram, 10 Ala. 928;
The State ¢, Simmons, 3 Ala, 497; The

State v. Briley, &8 Port. 472; The State
v. Absence, 4 Port, 337; Eskridge ». The
Btute, 25 Ala. 30 ; The State v. Coleman,
5 Port. 32; Adams v. Barrett, 5 Ga. 404;
Commonwealth v. Newell, 7 Muss, 245
The State v Girkin, 1 Tre. 121; The
State ». Crawford, 2 Dev. 425; The
State ». Mairs, Coxe, 453; Beott v Com-
monwealth, 8 8. & R. 224; Chick ». The
State, 7 IIumph. 161; Commonwealth v,
Lester, 2 Va. Cas. 193; Moore ». The
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§ 1005. “Maim » — Consent, — In * Sfatutory Crimes,” was con-
sidered the meaning of the word “maim;” ! and, in the preceding
volume, the effect of a maiming of one’s self, or another at his
request,? with some other points.

§ 1006. ~Malice aforethought.” — The words * malice afore-

thought,” in these statutes, do not require premeditation.?

“ Premeditated Design.” -— The words of the New York statute
are, instead of * malice aforethought,” as in the Coventry Act,?
“from premeditated design.”® These words are of a somewhat
different meaning ; and it follows [rom views presented under the
title * Homicide,”® that, under this statute, there must be a specific
intent to malm, but if need not be in the mind for any apprecialle
space of time before the blow is given.’

§ 1007. “RBiting off the Bar” — To constitute a biting off of the
ear, the whole ear nced not be taken away ; if enough is removed
o impair the personal appearance, and render the individual less
comely, ne more is required ; but not less will do.®

“Member.” — The external car is a * member ” of the human
body? The Texas doctrine, however, would seem to e, that the
court conld not say this as matter of law, but the jury may find
it as fact,’® where the word * ear ” iy not in the statute.

§ 1008, Felony or Misdemeanor. — Hawlking gays: It is to be
observed, that all madm is felony. It is said, that ancieutly cas-
tration was punished with death, and other maimns with the loss
of member for member. But afterwards no maim was punished
in any case with the loss of life or member, but only with fine
and imprisonment.” 11 And Mr. East observes: « All maims are
said to be felony ; because anciently the offender had judgment
of the loss of the same member, &c., which he had océasioned o
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the sufferer; but now the only judgment which remains at com-
mon law is of fiue and imprisonment ; from whence the offence
seems to have been afterwards considered more in the nature of
an aggravated trespass.  Lord Coke accordingly classes it as an
offence ‘under all felonies descrving death, and above all other
inferior offences.” Dut particular statutes have cxtended both
the ¢rime and the punishment.” 1 In {his country, the common-
law offence of mayhem is not gencrally considered to be a felony,

unless committed by castration, and then perhaps it is.2

11 Fast P. O, 398,

2 (Cpmmonwealth » Newell, 7 Mass.
245: Adams ». Barrett, 5 Ga, 404 ; Com-
monwealth v, Lester, 2 Va. Cas. 108,
And see The Stuie v, Absence, 4 Port.
807. But sce The Siate v. Thompson, 80
Misso. 470; Canada v. Commonwealth, 22
Grat. 859, See also ante, § 1001, nute. I
am inclined to think that some of the ob-
gsearity in the hooks as to whal was the
old law has arisen from a failure to dis-
tinguish betwecn the cascs in which the
proceeding was by appeal (now abolished
in I'ngiand and. never kmown in this
country}, and by sait in the king's name,
as by indictment or information. Brit-
ton, who writes in the name of the king,
guys: “Concerning maylcms, we are
content that the maimed shall sue by

appeals of felony against the offenders;
and when any appellee is convicted of
such felony, and brought up for judg-
ment, let the judgment be this, that he
lose the like member as he has destroyed
of the plaintiff; and, if the plaint be
made against a woman who Lias deprived
» man of his members, she elall have
judgment to lose a hand, being the mem-
ber wherewith she committed the offence.
In this felony no prosecution shall lie at
our snit with a view to the judgment of
loss for loss ; but if the appeal be abated,
the felons shall answer for such felonies,
and if ihey are atlainted at our enit, they
shail e awarded to prisou, and ransomed
thence for breaking our peace.,” 1 Nich
ols Trans. 122,

For MEETING, ILLECGAL, sec UNLAwWFUL AssEMBLY ; &lso, DISORDERLY Hovag,

Vol I § 1100 et seq.

MISCHIEE, see MavLiciovs MIsCHIET.

MURKDER, see HoMICILE,

NOXIOUS TRADES, see Vol I, § 1138 et seq.
NUISANCE, sea Vol. 1. § 1071 et seq.

Btate, 4 Chand. 168; United States v.
Berogging, ilomp. 478: The State =
Bohannon, 21 Misso. 4%) ; Foster v, Peo-
ple, 50 N. Y. 598. And see ante, § 961

1 Stat. Crimes, § 314, 316. And see
The State ». Briley, 8 Port. 472.

2 Vol. L § 260, 513.

2 Ante, § HM2; The State ». Girkin,
1Ire. 121; The Siate v. Crawford, 3
Dev. 425; The State ». Simmons, 3 Ala.
407. As to “ wilfully ¥ see The State v
Abram, 10 Ala. 928,

4 Ante, § 1003,

& Stat. Crimes, § 498,
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& Ante, § T24.

T Foster ». People, 60 K. Y. 508;
Godfrey ». People, 63 X, Y. 207; Burke
v, People, 4 Hun, 481. See Slattery o
The State, 41 Texas, 819; Molette ».
The State, 49 Ala. 18,

g The State ». Girkin and The State
v. Crawford, 2 Dev. 425; The State o.
Abram, 10 Ala, (98,

# Godfrey = People, 5 Hun, 360.

61:‘: Blattery ». The State, 41 Texas,

11 Hawk. P. C Curw. od. p. 107,
§38. And sce Vol. L § 935,

OBSCENE LIBEL, see ante, § 943, 944,
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§ 1011 SPECIFIC OFFENCES, [BoOE X,

CHAPTER XXXII,
OBSTRUCTING JUSTICE AND GOVERNMENT.!

§ 1009. Scope of this Chapter.-— The first volume contains a
general exposition of the principles which determine the indicta-
bility of acts. In that exposition, we examined the topic of this
chapter to an extent which leaves little to be added.2

§ 1010, “Resist or oppose.”— A statute of Alabama provides,
that, «if any person shall knowingly resist or oppose any officer
of this State, in serving, or attempting to serve, or cxecute, any
legal writ or process whatsoever,” he shall be punished in a way
pointed out. This requires an active opposition ; merely taking
chazge of a debtor's property, keeping it out of the officer’s view,
and refusing, when called on by the officer, to produce it, is not
enough.®

§ 1011. “Impede or Binder”— In Vermont, it is by statute
punishable «“if any person or persons shall impede or hinder any
officer, judieial or executive, civil or military, under the authority
of the State, in the execution of his office.” In construing which,
the court held, that, if a man takes from a justice of the peuce a
writ and refuses to give it back, thereby stopping proceedings in
the cause, he does not commit the statutory offence, whatever may

be his common-law liability.¢

Assault on Officer. — One mode of resisting or impeding an
officer is to assault him while in the execution of his office.5 If
the assault is in opposing a lawful arrest by the officer withous a

1 For matter relating to this title, see
Val. L § 840, 440, 457, 458, 468, 638, 698,
697 ; and see this Vol. Prison Beracn,
Rugcyg, AND Esoars; and Stat. Crimes,
§ 216, 223, 670. For the pleading, prac-
tice, and cvidence, see Crim. Proced. II.
§ 879 et seq.

1 Bee Vol. L § 450 et seq.

3 Crumpton ». Newman, 12 Ala, 189,
And see Johnson ». The State, 30 Gs.
426 ; The State v. Moore, 3% Conn, 244;
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The State v. Welch, 37 Wis. 196; Come
monwealth ¢, Tobin, 108 Mass. 446,

4 The State v. Lovett, 3 Vi, 110, See
further, on puints of this kind, The
State ». Hailey, 2 Strob. 73; The State
v. Henderson, 15 Misso. 486 ; The State
v. Noyes, 25 Vi, 416; Reg. ». Green, 8
Cox C.C.441; Commonwealth o, Sheriff,
8 Brews. 343,

® Ante, § &1.
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warrant, it is ho defence that the latter, neglecting his duty, did
not afterward make complaint against the defendant for the
offence for which he was arrested.!

§ 1012. Resisting Attachment of Goods.— What a man may do
in defence of his property was discussed in the first volume.?
Within ccrtain limits he may maintain possession of his own
personal effects by force And it has been held that the case is
not different, though an officer comes to attach them on a writ
against a third person.t On the other hand, all right forcibly to
resist tho officer has by other courts been denied ; it being deemed,
that, in these circumstances, the owner should yield his claim at
once to trial by law.5 Between these extremes the Vermont court
holds a middle ground ; namely, that the facts which %-ender t
stranger guilty of impeding an officer will not necessarily make
the owner o, but he may resist by all peaceable means, yet not
to perscnal violence.® o

§ 1013. Liberating Impounded Cattle. — In Georgia it was held,
that one breaking a pound, and liberating a cow put there by the
¢ity marshal in obedience to a city ordinance, is not within an
ordinance punishing those who oppose the marshal in executing
ordinances of this sort. Said MeDonald, J.: * The act had been
completed, and the ordinance executed, before the defendant com-
mitted the act which is alleged to have constituted the offence.
The breach of the pound was no opposition or interruption of the
officer in the execution of the ordinance.”*

1 Commeonwealth v Tobin, 108 Mass. 4 Commonwealth ». Kennard, B Tick.
496. And see Commenweszlth v, Me- 138; Oliver » The S_tate, 17 Ark. 508.
Gahey, 11 Gray, 194. § The State . "ﬁwhm—dsnn, 38 N. H.

2 Vol. I. § 836 et seq. 208 : The State v El_ﬁeld, 1‘8 N.H 34

$ Aute, § 520, 8 The State ». Miller, 12 V&, 437,

7 Rome v. Omburg, 22 a. 67, 0.

For OBSTRUCTING RIVERS AND OTHER WAYS, see War.
OFFICIAL MISCONDUCT, see MALFEASANCE AND NON-FEABANCE I¥ OFFICE.
QPEN LEWDXYESS, see Stat, Crimes. And see Exroscrr oF PErsox, Vol L.
§ 1120 et seq.
PEDDLING, see Stat. Crimes.
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§ 1014 SPECIFIO OFFENCES. [BooK X.

CHAPTER XXXIII,

PERJURY.1

§ 1014-1016. Introduction.
1017-162%. The Oath and Tribunal,
1080~1042. Materiality of the Testimony.
1043, 1044. The Testimony as being false.
1045~1048. The Intent.
1042, 1050, English Statutes asa Common Law with ua.
1051-1053. American Btatutea.
10541056, Remaining and Connected Questions.

§ 1014. Distinguished from other Offences. — If a particular evil
act is not perjnry, it may still be indictable as some other offence.
Thus, —

Statutory Oath false. — In England, the Bills of Sale Acts of
17 & 18 Vict. c. 36, and 29 & 80 Vict. c. 96, having provided for
the registering of bills of sale of personal property after the man-
ner of our registry laws as to real estate, and having made ¢ an
affidavit of the time of such bill of sale being made or given” &
prerequisite to its registry, one swore falsely in his affidavit and
was indicted for perjury. * It is clear,” said Kelly, C. B.,  that
the making of such false affidavit is not strictly perjury [it not
being in a judicial proceeding or course of justice], The pris-
oner, therefore, is not liable to any sentence that can only be pro-
nounced against those guilty of perjury. Jtis also elear, however,
that the taking of a false oath in a case like this, where an affidavit
is required for the purposes of a statute, is a misdemeanor at com-
mon law, and renders the guilty person liable to punishment for a
common-taw misdemeanor.” Therefore the allegations peculiar
to the indictment for perjury were rejected as surplusage ; and,
the other allcgations being sufficient, the defendant was sentenced

1 For matter relating to this title, see  evidence, see Crim. Proced. IT. § 809 et
Vol. 1. § 520, 437, 468, 564, 5689, 784, 942, seq. And see Stat. Crimes, § 129, 183,
974. ¥or the pleading, practice, and 878, note, 508, 570-572, 815,
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as for the misdemeanor at common law.! TIn the first volume may
be seen other illustrations of acts punishable on the same ground
as perjury, while in law they are not perjury.?

§ 1015, How defined. — Perjury is the wilful giving, under oath,
in a judicial proceeding or course of justice, of false testimony
material to the issue or point of inguiry.®

§ 10i6. How the Chapter divided. — Following this definition,
we shall consider, I. The Oath and the Tribunal administering
it ; I1. The Materiality of the Testimony to the Issue or oint
of Inquiry; ITI. The Testimony as being false ; IV, The Intent;
V. English Statutes as Common Law in cur States ; VI. Ameri

can Statutes ; VII. Remaining and Connected Questions.

I. The Oath and Tribunal administering it.

§ 1017. Doctrine of this Sub-title. — What is chiefly to be eluci-
dated under this sub-title is, that the oath must be one required
in some judicial proceeding or course of justice, and must be taken
substantially in the form directed by law, before an officer author-

ized to administer it.

§ 1018, oath defined. —“ An oath,” says Lord Coke, “is an
affirmation or denial by any Christian of any thing lawful and

1 Reg. » Hodgkiss, Law Rep. 1 C.
. 212, Compare this with Tuttle =
People, 38 N. Y. 431, where an indiet-
ment for perjnry was sustained. And
gea Warner v, lowler, 8 Md, 25; Smith
v, Myers, 41 Md. 425.

2 Yol L 4 403, See also post, § 1029,

® The following are some of the defi-
nitions of perjury : —

Hawking. —  Perjury, by the com-
mon law, seemeth to be a wilful false
oath, by one who, being lawfully re-
quired to depose the truth in any pro-
eveding in a course of justice, swears
absolntely in a matter of some conse-
quence to the point in question, whether
he be befieved or not.” 1 Hawk.P. C.
Curw. ed. p. 429,

Lord Cole, — “ Perjury is a crime
committed when a lawful oath iz min-
istered by any that hath authority, to
any person, in any judicial proceceding,
who sweareth absolutely and falsely in
& matter material to the issne or cause

in gquestion, by their own act, or by the
subornation of others,” 3 Inst. 164,
Thia definition is followed in substance
by Blackstone, 4 Bl Com. 137; and by
Gabbett, 1 Gab. Crim. Law, 791.

Russell — follows Hawkins; only,
by what is probably a misprin{, he has
the words “cowrt of justice™ instead of
“eourse of justice.” 2 Russ, Crimes 3d
Eng. ed. 698. The pame in Bac. Abr
Perjury.

Peters, J.— " Perjury is a cormupt,
wilful, false oath, taken in a judicial
proceeding, in regard to a matter or
thing material to a poini involved in the
proceeding. The cath mnst be taken
before some officer or court having au-
thority to administer it." Hood ». The
Btate, 44 Ala. 81, 86,

Hume — writing of the Scotch law —
defines perjury to be the “judicial af-
firmation of falsehood upon eath” 1
Hume Crim. Law, 24 ed. 360. See also
1 Alison Crim. Lasw, 460,
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honest, before one or more that have authority to give the same,
for advancement of truth and right, calling Almighty God to wit-
ness that his testimony is true.” 2 But it is not necessary that the
person to whom the oath is administered should be a Christian, or
swear in the Chrislian form2 And in other respects this defini-
tion by Coke does not fully accord with modern views. Let it,
therefore, be amended, thus : An cath is a solemn asseveration of
the truth of a {hing, made, by a person under the sanction of his
reiigion, appealing to the Supreme Being, in the presence of one
having the civil anthority to administer it.

Affirmation. — An affirmation is a modern, statutory device, by
which those whose consciences revolt at an oath as an offence to
God may, through another form, place themsclves in a like posi-
tion with persons who bave taken the oath. Tt is similar to an
oath, but omits the appeal to the Deity, and substitutes the word
“affirm ” for “swear.”

Concerning the Form of the Oath.— Coke proceeds: “ An oath
is so sacred, and so deeply concerneth the consciences of Christian
men, as the same cannot be ministered to any unless the same
be allowed by the common law, or by some act of Parliament.
Neither can any oath, allowed by the common law, or by act of
Parliament, be altered but by act of Parliament. It is ealled a
corporal oath,? because he toucheth with his hand some part of
the Iloly Scripture.”

Form of Administering. — The form of administering an oath
seems never to have been regarded as essential ; but, in practice,
it ought to be such as is most binding on the conscience of him
who takes it, and to accord with his religions belief? Even if a
statute prescribes the uplilting of the hand, and it is taken by
laying the hand on the gospels and kissing them, this will be
good ; the statutory provision being deemed directory only.®

1 8 Inst. 165. observing: “ The term corporal oath
2 2 Jlawk. P. C. Curw. ed. p. 600, must be considered as applying to any
& ¢ Corporal Cath.”* —In an Indiana hodily assent to the oath of the wit-

ease the court held, that the terms “ cor-  ness.”

poral -oath” and “solemn oath” are 1 3 Inst. 165.

gynonymous; and that an oath taken § 2 HMHawk. P, C. Curw. ed. p. 609;

with the hand uplifted is propetrly de-
seribed by either term in an indictment
for perjury. Jackson ». The State, 1
Ind. 18i, Smith, Ind. 124; s. r. The
Btate v. Norris, § N. H. 96, tha court
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Gill v, Caldwell, Breese, 23,

& Commoenwealth @ Smith, 11 Allen,
243, 252, Kissing the Book. — If a wit~
need, in taking the oath, by an accident
kisses a book not the Evangelists, ncither

CHAP. XXXIML ] PERJURY. § 1018

Conforming to Statutory Qath. — Where the form of the oath is
prescribed by statute, the provision is construed as so {ar directory1
that a departure from the words, in matter, not of substance, hut
of form merely, does not exempt the person taking it from the

pains of perjury.? If, however, the substance of the statute is
not followed, no perjury can be assigned of the oath.# Thus, -
Testimony in Writing. — If a statute requires certain testimony
to be in writing, then if, contrary to this, it is received orally, no
indictment for perjury will lie upon it
Affidavit. — The signature of the affiant is not essential in an
affidavit, and perjury may be assigned on it without.

he nor the administering tribunal being
awarc of the mistake, the oath s still
binding. People o, Cook, 4 Seld. 67.
Kizsing the book iz not the essence of
the oath; and an indietment for admin-
istering an unlawful oath may he sus-
tained whore the book was not kissed.
Rex ». Haly, 1 Crawf. & Dix . C. 199

1 Bee Stat. Crimes, § 255.

2 The State » Dayton, 3 Zab. 49;
Sharp ». Wilhite, 2 Humph. 434; The
State v. Owen, 72 N. C. 605; Edwards
v. The State, 4% Ala. 331; Fuith v. The
State, 82 'Texas, 373 ; The State v. Pile,
6 Ala. 72, And see The State ». Shreve,
1 8outhard, 207 ; The State . Keene, 25
Maine, 88; The State », Whisenhurst, 2
Hawks, 458; lleg. v Sonthwood, 1 Fost.
& F. 550 ; Tuttle ». Feople, 26 N. Y. 431,
Wrong Qath. — The Miancsota statute
provides one form of jurors’ vath for cap-
itul vagea, and another for others; and
it has Leen held, that, though the differ-
ence is but trivial, a failure to follow the
statute vitiates the verdict in a capital
case, Maher v. The State, 3 Minn. 444,
Bee The State » Davis, 62 N, C, 333;
Edmondson . The State, 41 Texag, 496 ;
Button ». The State, 41 Texas, 513;
Bray » The Btate, 41 Texas, 560 ; Baw-
com v. The State, 41 Fexas, 180; Mor-
gan v The State, 42 Texns, 224, Imma~
terial variance.— Where an indiciment
alleged that the defendant was sworn to
gpeak “the truth, the whele truth, and
nothing but the truth,” and the evidence
was thai be was sworn to tell the whole
truth and nothing but the truth, the
varlance was lLeld to be immaterial.
The State v. Gates, 17 N. H. 873. The

VOL. IL a1

Beotch Law as to Porm — Alison, In
his work on the criminal law of Scot-
land, says: “Certain formalities are re-
quired in the administration of oaths;
and it is indispensable that such as are
fixed by law or custom should have been
observed in the oath which is the subject
of an indictment for perjury. Thus, if
the oath iz not reduced to writing in
gituationa where by law or enstom it
gliould have been done ; orif the oath of
a witness or party haz not been read
over to him before signing; or if, after
being read over, it has not been signed
either by the depenent or the presiding
cominissioner or judge; or if the judge
hus refused to take down any explana-
tion which the deponent requested to
have added after hearing it read over;
or if the eath has been emitted verbally,
the pancl has modified or explained away
his story ; —in all these situations, the
law considers the perjury as not having
been committed.  In some of them there
is not the finished and deliberate inten-
tion to nssert a falsehood on oath which
the law deems indispeusable to the of-
fence; in others, the deposition has not
been duly authenticated or proved to
have been accurately taken down, and,
therefore, the proper evidence is want-
ing on which the crime is to he substan-
tiated.” 1 Alison Crim. Law, 474

3 Ashburn v. The State, 15 Ga. 2406.

4 The State ». Trask, 42 Vi, 162,
And see The State v, Steele, 1 Yerg. 304,

3 Commonwenlth ». Cuarel, 106 Masa.
5682; Turpin » Eagle Creek, &e. Road,
48 Ind. 46
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§ 1019, Voluntary Witness. — The witness need not have been
brought into court by a subpeena,' nor need he be -cor'upella,ble to
testify ; for, if he does give evidence under oath, 1t is the same
whether reluctantly or voluntarily.?

Incompetent. — And if a party becomes a witness for himself,
when his testimony is not by law receivable, he may still commit
the crime of perjury ;3 though the contrary seems, in one case,
to have been held.t Indeed, the doctrine is general, that, though
one is not a legal and competent witness in a cause, veb, if he is
actually admitted and testifies, he commits perjury when what he
testifies to is wilfully falseS But,—

Legal Weight — (Naturalization).— I the testimony of the Wlt-
ness can have no weight in law, as affecting the issue, then it 13
not perjury, on the familiar ground that it is immaterial. T%lere-
fore, where, on an application for naturalization, the applicant
himsellf swore to his residence, while, ohserved the courd, *the
act of Congress of 1802 is express that the oath of the applicant
shall, in no case, be allowed to prove hig residence,” — this false
swearing was held not to be perjury.®

§ 1020, Authorized to administer Oath. — The oath must b'e ad-
ministered by one having legal anthority ; otherwise there 13 no

perjury iu false testimony given under it.7 For example, — .

Proper Officer. — If it is administered by a judge of a Stabe tri-
bunal, out of the territorial jurisdiction of the State;8 or by a
master in chancery in a matter pending before the .Admirajlty
Court ;? or by any proper officer acting under an invalid appoint-

CHAP. XXXIIT.] PERJURY, § 1022

Turisdiction. — The cause must be one of which the tribunal or
magistrate has jurisdiction.!

Clerk of Court. — An oath administered by a clerk of the court
is ordinarily the same as administered by the judge; subject, per-
haps, to statutory exceptions in some localities.2

§ 1021, Clerk exceeding Furisdiction, — A statute of the United
States having provided a punishment «if any person, in any case,
matter, hearing, or other proceceding, when an.oath or affirmation
shall be required to be taken or administered under or by any
law or laws of the United States, shall, upon the taking of such
oath or aflirmation, knowingly and wilfully swear or affirm
falsely,” — McLean, J., held, that an oath not required by law
or by order of the court, administered by the clerk of a court, is
extrajudicial ;® and, though false, lays no foundation for an in-
dictiment.*

§ 1022, gtate Court administering Act of Congress.— There are
instances in which -—not speaking particularly of perjury — the
tribunals of the United States properly administer the laws of the
States, yet, on the other hand, it is settled, after some diversity
of opinion, that the State judicatories cannot do this of the
United States laws. If, therefore, an act of Congress expressly
aulhorizes a State court to try persons accused of an offence
against the General Government, and if the latter court consents,
still it cannot do so. The authority is void® But—

ment ;0 there can be no perjury.

1 Commonwealth ». Knight, 12 Mass.
274

2 Anonymous, 3 Sallk. 248.

3 The State v Molier, 1 Dev. 263;
Van Steenboergh n Korte, 10 Johns. 167 ;
Montgomery v The State, 10 Ohio, 220;
Sharp ¢. Wilhite, 2 Humph. 434; The
State » Keene, 26 Maine, 33; Haley «.
McPherson, 3 Ilumph. 104, And see
The State v. Whisenhurst, 2 Iiawks, 458.

¢ The State.s. Hamilton, T Misso. 300,
And see Lamden v. The State, b Humph.
83 post, § 1027.

5 (Chamberlain ». People, 23 N. Y. 85.
And see People v, Young, 31 Cal. 563.

# The State v. Helle, 2 Hill, 8. C. 200.
And sce Silver v. The State, 17 Olio,
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Moreover, —

285 : post, § 1024, 1088, This provision ag
to naturalization is continued in B. 8. of
U. 5. § 2185

T Rex » Wood, 2 Russ, Crimes, 34
Eng. ed. 68%; McGragor o. The State,
Smith, Ind. 179, 1 Ind. 232; The State
v. McCroskey, 3 MeCord, 808; Rex v.
Hanks, 8 Car. & P, 413; Morrell ». Peaple,
22 Til. 499; Commonweslth ». Hughes,
5 Allen, 409. Sce post, § 1026 and note.

* Wickoif ». Humphrey, 1 Johna. 498

% Reg. v. Stone, Deara. 251, 23 Law J.
. 8. M. C, 14, 17 Jur. 1106, 22 Eng. L. &
Eq. 598.

1 ] Hawk. P. C Curw. cd. p. 43,
482, § 4; Muir ». The State, 8 Blackf.
164. See Reg. v Newton, 1 Car. & K

489+ Mahan v. Berry, 5 Misso. 21.  Con-
sider and compare this dectrine with
Vol. I § 464.

1 Wyld v, Cookman, Cro. Tliz. 452,
pl. 9; Paine’s Case, Yelv. 111; Tho
State ». Alexander, 4 Hawks, 182; The
State v, Hayward, 1 Nott & MeC. 5465
The State ». Wyatt, 2 Hayw. 58 ; Com-
monwealth ». White, 8 Pick. 463; The
State ». Furlong, 26 Maine, 69; Boling
¢. Luther, N. C. Term, R, 202; Pankey
r. People, 1 Seam. 80; Montgomery ».
The &tate, 10 Ohio, 220; Reg. v. Ewing-
tom, 2 Moody, 223; Clark ». Ells, 2
Blackf. 8; Weston v. Lumley, 38 Ind.
44%6; Reg. v, SBenior, Leigh & C. 401, 8
Cox €. C. 469; Reg. oo Bacon, 11 Cox
C. C. B40; Rep. v. Hughes, Dears. & B.
188, 7 Cox C. C. 286: Reg. v. Shaw, 10
Cox C.C. 86: Reg. » Lewis, 12 Cox
C.C.163, 2Eng. Rep. 216; Reg.v. Willis,

12 Cox C. C. 184, 2 Eng. Rep. 218; Reg,
¢, Simmons, Bell ©. C. 168; & ¢. nom.
Reg. v. Bimmonds, 8 Cox C. C, 190,

2 Server v. The Btate, 2 DBlackf 35;
MeGragor v The State, Smith, Ind. 179,
1 Ind. 232; Warwick ». The State, 26
Ohio State, 21.

§ Post, § 1027,

4 United States ». Babeock, 4 Me-
Lean, 118, _

5 Story, Const. § 1758; People e.
Lynch, 11 Johna. 54%; TUnited States
v. Luthrop, 17 Johns. 4; United States o,
Cornell, 2 Mason, §0; The State ». Pike,
15 N. H.83; Eiy v Peck, 7 Conn. 239
Davizon v. Champlin, 7 Conn, 244; Com-
monwealth ». Feely, 1 Va. Cas. 821;
Jackson ». Rose, 2 Va. Cas. 34; Haney
v. Sharp, 1 Dana, 442; Wetherbee &
Johnson, 14 Mass. 412; Stearns v. United
Btates, 2 Paine, 800; The Stata r. Me-
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§ 1022 SPECTFIC OFFENCES. [BOOE X.

Concmrrent Jurisdiction. — There may be a concurrent jurisdic.
tion in some matters of kabeas corpus, and the like.!

§ 1023, Perjuries under National

Government. — 1 follows, that

. perjury against the United States cannot he punished in the State
courts? Tor, in the language of Bradley, J., * whilst certain
offences, involving breaches of the peace, counterfeiting the pub-
lic money, &c., may be violations of both Federal and State Jaws,
and punishable under both, perjury in a judieial proceeding is
peculiarly an offence against the system of laws under which the
court is organized.”” And, indeed, by the statutes of the United
States, it is cognizable only in the national tribunals.?

Oath before State Officer. — Still it is held, that a justice of the
peace or other State officer, authorized to administer oaths, may
be so empowered by federal law as to render a false testifying
pursuant to the cath a erime punishable in the courts of the

United States* And,—

Naturalization Oath. — If perjury is committed in a State court,
in taking out naturalization papers under the laws of the United

States, the doctrine has been laid

down both ways, that it is, and

that it is not, indictable in the State tribunal.’
Custom-house Oath. — An oath required to be taken before the
eollector of customs may be sufficiently administered, under the

acts of Congress, by his deputy.®

Bride, Rice, 400, overruling The State v
Wells, 2 11, 8. C. 687; The State z.
Adams, 4 Blackf. 146. Contra, United
States #. Smith, 1 Southard, 34; Buck-
walter v United States, 11 8. & R. 193,
See Commonwealth v, Schaffer, 4 Dall.
App. xxvi.; The State » Randall, 2
Aikens, §9; The State v Duchunan, 5
Iar. & J. 500; The State o, Tutt, 2
Balley, 41.

L Commonwealth v, Kox, T Barr, 8336;
Ex parte Smitl, 5 Cow. 2i5; Stearns v
United States, 2 Paine, 300; Ex parte
Gist, 26 Ala. 156,

2 The State 2 Adams, 4 Blackf. 144;
The State v Pike, 15 N. IL. 83; People
». Kelly, 88 Cad. 146.

% Rrown v. United States, U. 8, Cir.
Ct. K. Dist. Ga. May 24, 1875,

4 Tnired States z. Bailey, & Pet, 238;
United States v. Winchester, 2 McLean,
135,

5 Tn Bump ». Commonwealth, & Casey,
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475, the Pennsylvania court held such per-
jury to be indictable in the State tribunal,
as an uifence apainst {he State, though
it might also be proceeded against in the
courts of the United States, as an offence
against the Geveral Government, Sajd
Lowrie, €. J.: * Although guch cases
arise nnder the Constitution and laws af
the United States, yet because these are
part of the law of the land, and mertely
give the rule for the exervise of our
admitted  State functions, ocar State
cottrts mey entertain this jurisdiction.”
p. 477. Contra, by the supreme court
in one of the judicial Adistricts in New
York. People ». Sweetman, 3 Purker
. . 838. A later case in New Hamp-
shire, reviewing the whole gquestion,
holds, that such perjury may he pun-
ished in the State court, The State =
Wihittemore, 50 N, H. 245,

 United States v. Barton, Gilpin, 439~
8tat. Crimes, § 129.

CHAP. XXXIII.] PERJUBY. § 1025

Against United Btates, Statutory only. — Perjury aguinst the
United States is not indictable as a common-law offence, but
only under the acts of Congress.! And, of course, the case ,must
come within those acts.?

§ 10247 Dlustrations of Perjury. -— The following cases show in
what circumstances the false testimony is perjury: —

False Plea.— A defendant in a cause knowingly gives in a false
plea on cath, where an cath to the plea is required.

False Articles — Afidavit. — One maliciously tenders, under
f}ath‘, articles of the peace which are vutrue;? or a false affidavit
in -fud of a bill in equity praying an injunction or in aid of a
petition for a writ of habeas corpus,® or for a continuance,’ or a
new trial,® or to remove a cause to a higher court® A defe:udant
In a summary process makes a false affidavit to rid himself of the
charge.®® But the affidavit, to be the subject of perjury, must be
one provided for by law.2

Voir Dire. -— A juror answers corruptly as to his competency.

Bail. — One offered as bail swears falsely to qualify himself.13

Poor Debtor — Before Grand Jury — Mitigation of Sentence. — A
person lakes a false oath undur the insolvent debtor’s act; or
testifies falsely before a grand jury ;¥ or falsely, after a convi::tion
on the question of mitigation of sentence.® In these and man :
other cases the crime is perjury. ¢

§ 1025, Before what Cowrt or Officer. — Hawkins says: I
secms to be clearly agreed, that all such false oaths as are taken

Wl 1VO1" l; § 182-203; Anonymous, 1 12 The State ». Wall,  Yerg, 347;
ash, C. C. 1‘34. i Commonwealth » Stockley, 10 Leigh
i United States ». Kendrick, 2 Magon 678, ’ '

59 ¥ Commonwealth v, Ilatficld, 107 Mass.

i The State r. Roberts, 11 Humph.
589, See Commonwealth v, Litton, 6
Grat. 891; ante, § 1018,

% l{ex ». T"arncll, 2 Bur, 806,

5 Hex » White, Moody & M. 271. See
Rex v Dudman, 2 Glye & J. 883, 7D &
R. 324, 4 B. & C. 830,

% White ». Th ] !
Lo, e State, I Sm. & M,

7 The State ». Shupe, 16 Towa, 36;
The State v. Flugg, 27 Ind. 24. '

¥ The State ». Chandier, 42 Vi, 446,

9 Pratt ». Price, 11 Wend. 127,

10 Rex o Crossley, 7 T, B 315.

11 Ortner s People, 6 Tho &
548, mp- & G

227 ; People ¢. Tredway, 3 Barb, 470.

Y Commonweaith o Calvert, 1 Va.
Cas. 181. See Respublica », Wright, 1
Yeutes, 205,

15 Reg. ». Hughes, I Car. & . 519, And
see Commonwealth » Pickering, § Grat.
628; Commonwealth ». Parker, 2 Cush,
212. The same, under the statnte of
Indiana. The Btate ». Offut, 4 Blackf,
856. Alsp, under this Indiana statute,
the same of an affdavit for the contin-
uance of a canse. The State ». Johnson,
T Blackf. 49.

1 The State ». Keepan, 8 Rich. 458,
See Stephens ». The State, 1 Swan,
Tenn. 157.
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§ 1026 SPECIFIC OFFENCES. [BOOK X.

before those who are any ways intrusted with the administration
of public justice, in relation to any matter befure them in debate,
are-properly perjuries. It hath been holden, that, not only such
persons are indictable for perjury who take a false oath in a court
of record upon an issue therein joined, but also all thoge who
forswear themsclves in a matter judicially depending before any
court of equity, or spiritual court, or any other lawful court,!
whether the proceedings therein be of record or not, or whether
they concern the interest of the king or subject. And it is said
to be no way material, whether such false outh be taken in the
face of a court, or persons authorized by it to examine a matter,
the knowledge whereof is necessary for the right dletermination
of a cause; and therefore that a false oath before a sheriff, upon
a writ of inquiry of damages, is as much punishable as if it were
taken before the court on trial of the cause.”?

§ 1026. In Course of Justice,— The tust to determine whether
the oath is such as renders a violation of it perjury is, whether it
is administered in a course of Justice> Thus, —

Oath of Office. — 'he offence cannot be founded on a mere oath
of office.t But—

Poor Debtor. — It may be committed in the examination of &
poor debtor before a justice of the peuce; because, though the

CHAP. XXXIII. | PERJURY. §1026

tration, under a rule of court, is in a course of justice ; therefore
a false swearing before the arbitrators is perjury.! And the
South Carolina tribunal, on the strength of the Connecticut doe-
trine just stated, not only held this, where the oath had been
administered by a justice of the peace, but laid it down further,
that, in all cases of an oath taken ¢ in the course of a proceeding
sanctioned by the express enactment of the legislature, or by the
common consent and usage of mankind, and from which a tem-
poral loss to any one arises, it is perjury to swear falsely.””? The
oath cannot, according to another case, be administered by the
arbitrators themselves, who have no power,® but must be by an
officer, as a justice of the peace, authorized to administer ocaths.*
The Missouri tribunal held, not altogether in conflict with this
dectrine, that, when the submission to arbitrators is by parol, out
of court, a witness cannot commit perjury, though duly sworn by
a justice of the peace.®

Other Cases. — The foregoing doctrines extend to other cases
falling within the like principle.®

1 Reg. w Ball, 6 Cox C. C. 360. Reg. v. Heane, 4 B. & 8, 947; The State
2 The State v. Stephenson, 4 MeCord, v Gregory, 2 Murph., 60, Fishing
165. See post, § 1027, Bounty. — Where taking false oath to
3 Ante, § 1020 procure, not perjury. United Btates v,

proceeding is not judicial, it is in a course of justice.®
Boclesiastical Council. — In Connecticuf, a false cath before an
ecclesiastical council, in a course of discipline, will, it has been
held, sustain an indictment for perjury,—a proposition which, it
is presumed, would not be everywhere accepted.’
Case in Arbitration — Temporal Gain or Loss.— A case in arbi-

+ For instance, 4 court baron, Anon-
ymous, 1 Mod. 55; Anonymous, 1 Sid.
454,

2 1 Hawk. P. O Curw. ed. p. 430, § 2.

8 Sce cases cited infra, to this section;
also Commonwealth v. Warden, 11 Met.
406; Reg. v Castro, Law Rep. 9 Q. B.
850, 12 Cox C, C. 454, 6 Eng. Rep. 317.

i The State v. Dayten, 3 Zub. 49.
There may be varions reasong for this
propoaition. - Hawkins gays: “The no-
tion of perjury is confined to such public
oaths obly, as affirm or deny some matter
of fact, contrary to the knowledge of
the party; aud, therefore, it doth not
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extend to any promissory oaths what-
soever [sec post, § 1080].  From which
it clearly follows, that no officer, public
or private, who negleels to execute his
office in pursuance of his oath, or acts
contrary to the purport of it, is indictahle
for perjury in respuect of such cath; yet
it is certain that his offence is highly ag-
gravated by being contrary to his path;
and therefore that he is liable to the se
verer fine on that account.” 1 Hawk
¥. C. Carw. ed. p. 431.

5 Arden v The State, 11 Conn. 403

§ Chapman ». Gillet, 2 Conn. 40

T Bee post, § 1027

4 The State v. MeCroskey, 8 McCord,
A8, Bee also Reg. » Hallett, 2 Den.
C. 0, 237, 15 Jur. 483, 20 Law J. w s
M. C. 197. Uawkins says: It seemeth
¢lear, that no oath whatsoever taken be-
fore persons acting merely in a private
capacity, or before those who take upnn
them to administer oaths of a publie
nature without Iegal anthority for their
su doing, or before those who are legally
guthorized to administer some kinds of
oaths, but not those which happen to be
taken beiore them, or even before those
who tuke upon thern to administer jus-
tice by virtue of an authority seemingly
colorable, but in truth unwarranted and
merely void, can ever amount to per-
juries in the eye of the Iuw, because
they are of no manner of force, but are
altogether idle.”” 1 jlawk. P.C. Curw.
ad. p. 481, § 4. See ante, § 1018,

§ Mahan v. Berry, & Misso. 21.

€ Court Martial. — It scems that the
taking of a false oath before a court
martial is perjury at the common law.

Nickerson, 1 Sprague, 232, Legislative
Invegtigation. — Perjury may he eom-
mitted on, within the Culifornia statute.
Ex parte McCarthy, 29 Cal. 385 Ooth
to procure Marriage License. — Perjury
may be assigned on. Warwick v The
State, 25 Ohio State, 21; Reg. v. Barnes
10 Cox C. C.539; Call » 'T'he State, 20
(hio State, 330. See post, § 1028. Dep-
ositions for Xoreien Use, — Under
statutes, perjory on. Stewart » The
State, 22 Ohio State, 477; Common.
wealth ». Smith, 11 Allen, 243; see
post, § 1029. And sce, for other illus-
trative cuses, People ». Travis, 4 Parker
C, C. 213; United Statee . Sonachall, 4
Bis. 42&; Harris ¢. Pcople, 6 Thomp. &
C. 206, 4 Tlun, 1; Reg. » Greenlund,
Law Rep. 1 C. C.65; Reg. o Tomlinson,
Law Rep. 1 ©. €. 49,10 Cox C. G, 832;
Keg. ». Proud, Law Rep.1 C. C. 71, 1C
Cox C. C. 455; Reg. ». Berry, Bell C. C.
48,8 Cox C.C. 121; Commonwealth n
Hughes, § Allen, 409.
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§ 1028 " SPECIFIC OFFENCES. [BoOK X

§ 1027, Extrajudicial.— We are thus led to the general propnsi-
tion, that no extrajudicial oath will sustain an indictment for this
offence.! Therefore, —

Swearing to Account. — In South Carolina, swearing to an ac-
count, to be rendered before an administrator, has been held to be
extrajudicial, not subjecting the party who swears falsely to an
indictment.2 A like doctrine has been held, in Tennessee, as
applicable to a cause in the Court of Chancery, wherein there was
no right to administer the cath.? Buot where an oath of this sorb
is made of effect by statute, the false swearing will be perjury.*

In Bargaining. — * A false oath,” suys Hawkins, © taken hy one
upon the muaking of a bargain, that the thing sold iz his own, i8
not punishable as perjury.”$

§ 1028. Cause propenty in Court.— Thus are we led to the fur-
ther proposition, that, not only must the tribunal have jurisdiction
of the cause, as before explained,$ but the cause must be properly
in courtf Therefore, —

Abated. — If it is abated by the death of a party, or othcrwise,
there is no perjury in the false swearing® But—

Defects in Proceedings. — W here, in the proceedings, there is a
mere formal defect, which is amendable ;® or where, in an affida~
vit out of court, there is something in the jurat which must be
amended before it can be used,!” the actual use of it not being
essential to the offence; or probably in all cases of defective
proceedings voidable merely, not void ;2 or, a fortiori, where the
judge at the trial permits the eause to go on upon a pleading not
sufficicntly definite,® or perhaps not completed,* or, by agree-

CHAP, XXXIIT. ] PERJURY. § 1029

ment of parties, before an inadequate number of jurors,! or where
otherwise a defect in the proceedings has been waived by the
parties ;2 perjury may be committed.

Preliminaries Waived.— There is much, in a cause, which a
party may waive; and, if a defendant, not being served with
process, appears and answers to the plaintiff’s allegations, the
court has complete jurisdiction, and perjury may be committed.?

Tudgment reversed. — A man’s responsibility to the criminal law
depends on the facts existing when his alleged wrongful act is
commitied.* Therefore, in perjury, theuglh the final judgment
has been reversed on writ of error, any false swearing at the trial
may still be proceeded against by indictment.’

Witness not believed. — And if the cause goes to the jury, and
they give no credit to the false testimony, the result is not dif-
ferent.®

Cause not yet Pending. — As a sort of gencral doctrine, if a suit
is contetnplated, perjury in it cannot be committed until it is
commenced.” But there are cases in which a statufe permits
depositions to be taken in aid of an intended futare suit ; and,in
such a case, it is plain in principle that false swearing will be
perjury. And in New Hampshire it was held, that perjury may
be commilted in an affidavit made to be used in a naturalization
proceeding, the usnal practice being to receive in evidence an
aflidavit of this sort. And Smith, J., considered, that, on the
authorities, “ perjury may be committed in affidavits taken to be
used in some judicial proceeding which the party taking them
intends 1o institute, although he afierwards fails to caxry out that
intention.”

1 Pegram v Styron, 1 Bailey, 595;
Lamden . The State, 5 Illumph. 53 ; Wag-
gouer ¢. Richmond, Wright, 173 ; Rex v.
Foster, Russ, & Hy. 459; Wickoft' ».
Humphrey, 1 Johns. 498; United Sintes
. Nickerson, 1 Sprague, 232,

¥ Pggram v. Styron, supta.

% Lamden v. The State, supra. See
ante, § 1019.

+ Warner v. Fowler, 8 Md. 25,

5 1 Hawk. 1) C. Curw. ed. p. 43L
And see ante, § 1014,

& Ante, § 1020.

1 See cascs cited to this section, infra ;
also Reg. v. Scotton, 8 Jur, 400 Reg. .
Ewington, Car. & M. 319.

? Rex v. Colen, 1 Stark. 511; The
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State » Hall, 49 Maine, 412; Reg. »
Poarce, 3 B. & 8. 581, § Cox C. C. 258,

® Pippet v. Hearn, 1 1. & R. 266, 5 B,
& Ald. 634; Rex v. Christian, Car. & M.
88%; The State v. Lavalley, 9 Misso.
834,

© Rex » liniley, Ryan & Moody, N.
1, ™M, 1 Car. & P. 258, See Cook o
Staats, 18 Barb. 407.

1t Rex # Hailey, supra; Rex v. Cross-
ley, 7 . R. 815; Rex v, Christian, Car
& M. 388,

12 Van Steenbergh v. Kortz, 10 Johns
187,

13 The State v. Keene, 26 Maine, 38.

14 The State v. Lewis, 10 Kun, 157. See .

Commonwealth ». Bmith, 11 Allen; 233,

§ 1029, Indictable False Bwearing, which is not Perjury. — A false
affidavit may be of a nature to be indictable as a misdemeanor,

1 The State v Hall, T Blackf. 25.

2 Reg. ». Fletcher, Law Rep. 1 C. C.
320. -

% Reg. . Fletcher, Law Rep. 1C. C.
420, 12 Cox . C. 77; Reg. v. Muson, 22
U. C. Q. B. 431; Reg. v. Simmons, Bell
C. €. 164; 5. ¢. nom. Reg. r. Simmonds,
& Cox C. (. 190,

4 Commonwealth v Tobin, 108 Mass,
428 ; People v. Jones, 1 Mich. N, P, 141,

But see Commonwealth v Dickinson, 8
Pa. Law Jour. Rep. 265,

5 Reg. v, Meek, 9 Car. & P. 513,

& Hamper's Casc, 3 Leon. 230,

7 People v. Chrystal, 8 Barb. 530,

8 The State ». Whittemore, 50 N. 1L
245, 246, referring to Rex v, White, 1
Moody & M. 271 ; King v. Reg. 14 Q. B,
3i. And see Miller v. Munson, 34 Wis,
£79; Mairet ». Marriner, 34 Wis. 582;
Reg. v Bishop, Car. & M. 302
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on common-law prineiples, while it does not amount to the tech-
nical offence of perjury.! Thus, —

Foreign Affidavit. — While perjury cannot be assigned on a for-
eign affidavit,? yet, if a person knowingly uses it Lere, being falze,
he commits the indictable misdemeanor of attempiing to pervert
public justice.d And,—

To procure Marriage Certificate. — In England, a falsc oath taken
before a surrogate, to deceive him into granting improperly a
marriage certificate, though not perjury, is a criminal misde-
meanor.*

II. Materiality of the Testimony to the Issue or Point of Inquiry.

§ 1030. Must be Material.— What is sworn to must, for perjury '

to be predicated upon it, be pertinent and material o the issue
or question in controversy.®

§ 1031, Prejudicial. — Some of the authorities add, that it must

also be of a nature to prejudice some person or the State. This,

1 Rex v (VBrian, 2 Stra. 1144, 7 Mod.
878; LEx parte Overton, 2 Rose, 2573
Hex v De Beauvoir, T Car. & P. 17;
ante, § 1014,

2 Musgrave v. Medex, 10 Ves. 652,

2 Onealy » Newell, 8 East, 364, As
to faulse evidence given here, under a
commission from a tribunal in a foreign
country, see Calliand v. Vaughan, 1 B.
& P. 210; ante, § 1026, note.

1 Reg. v Chapman, 1 Den. C. C. 432,
Temyp. & M. 90, 14 Jur. 855, 18 Law J.
w. 5. M. . 152, Bee ante, § 1026, note.

5 Bullock v, Koon, 4 Wend. 531; Reg.
». Tate, 12 Cox C. C. 7, 2 Eng. Rep. 164;
Reg. v, Naylor, 11 Cox C. C. 18; BReg. v
Harvey, 8 Cox . C. 09; Reg. v Berry,
Beli C. €. 486, 8 Cox C. €. 121 ; Reg. ».Ball,
6 Cox C. C. 360 ; Hembrec v, The State, 52
Ga. 242; Commonweaith v, Grant, 116
Mass. 17; The State v, Gibson, 26 La. An.
71; The State ». Trask, 42 V. 152 ; Reg. v.
Pownsend, 4 Feat. & F. 1089 ; The State
». Aikens, 32 Towa, 408 ; Gibson z. The
Btate, 44 Ala. 17; Hood ». The State, 44
Ala, 81; Nelson », The State, 47 Missis.
621; Reg. v Alsop, 11 Cox C. C. 264,
Galloway v. The Bite, 20 Ind. 442;
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The State v. HHobbs, 40 N, H. 220; Reg.
». Townsend, 10 Cox C. C. 386; Wood
». People, 58 N, Y. 117.

6 Rex » Avxlett, 1 T. R. 63; Com-
monwealth v. Knight, 12 Mass, 274; The
State r. Ammons, 3 Murph. 123; Martin
v. Miller, 4 Misso. 47 ; L’ankey ». People,
1 Seam. 80; Reg. v Overton, Car. & M.
655 ; Commonwealth ». Pickering, 8 Grat.
628 ; Reg. » Phillpotis, ¥ Den. €. C. 802;
8. . nom. Reg. ¢. Philpoits, 8 Eng. L. &
Eq. 580 ; Reg. v. Yates, Car. & M. 132, 5
Jur. 646; McMurry v The Stale, 6 Ala.
824 ; White v The State, 1 Sm. & M.
149; Rex v. Drue, 1 8id 274; Weathers
v. The State, 2 Blackf. 278; The State ».
Hayward, 1 Nott & McC. 516; Steinman
v. McWilliams, 6 Barr, 173; Clowmmon-
wealth » Purker, 2 Cush. 212; The
State ». Hattaway, 2 Nott & MeC. 118
llinch v. The State, 2 Misso. 138 ; Stud-
dard v. Linville, # Hawks, 474. In The
State ». Dadd, 3 Murph, 226, Henderson,
J., observed: “ We know of no rule or
criterion by which an act can be ascer-
tained to bo criminal, but that of its
being against the interest of the State.
A false oath is only injurious to the

CHAP, XXXTIL] : PERJURY. § 1032

however, is a mere formal proposition, of no practical conse-
quence. As of course, false swearing to what is material in a
controversy is prejudicial, both to the public intcrests, and to
those of the individual whose rights it was meant to defeat.

§ 1032. Nature of the required Materiality. — How, and to what
extent, the testimony must be material can best be shown by illus.
trations; thus, —

Collateral Issue — {Credit of a Witness). — It neced affect only
a collateral issue ;! ag, «if the credit of a witness is in ques-
tion, and another person to support it swears falsely, it is per-
jury.”?

Abate the Suit. — Likewise it is perjury to swear falsely to what
would, if truc, merely cause the particular procecding to be
abated.’

Link in Chain of Bvidence. — Neither need it be sufficient of
itself alone to produce the wrong result; if it is a part, or link, .
it is sufficient.t

Voluntary or not. — S0 there is no rule making any distinction,
whether it comes voluntarily from the witness, in answer to no
question put, or is responsive to a particular inquiry; for, in

either case, the witness is sworn to speak the truth.®
Promissory. — Of course, a promise cannot be material to any

State, or even to an individual, when it
tends to prevent right. Thercfore, to con-
stitote perjary, it must be to some mate-
rial fact tending to injure soing person.
1f it be catirely immaterial, it eannot af-
fout uny ouc; it wanls a necessary ingre-
dient to coustitute it an offence against
society.” Advantageous to the State. —
If an oath has been broken by giving
false testimony advanlagesus to the gov-
ernment, still the proscenting authority
may proceed against the giver of it for
perjury.  Agar's Cuse, Sie F. Moare, 627.

I The State ». Kcenan, 8 Rich. 456
The State v, Lavalicy, 9§ Misso. 834;
Commonwealth v, Pollard, 12 Met. 225;
The State ». Shupe, 16 Towa, 36, :

2 Rex ». Greep, Holt, 535, Comb. 459
s. ¢. nom. Rex = Griepe, 1 Ld. Raym.
257, 12 Mod. 139; 8. c. nom. Rex z. Gripe,
1 Comyn, 43, note ; Wood ». Feople, 59
N. Y. 1i7. And see Salmeons v, Tait, 81
Ga. 678; Reg. v. Worley, 3 Cox C. C. 535,

8 Reg. v. Mullany, Leigh & C. 593,
Trrelevant, but to mislead. — In this
euse Brie, C. J., said: *When the ques-
tion arises, whether false swearing ina
judicial proceeding, with intent to mis-
lead, i to be free from punishment,
hecause it is wholly irrelevant and .
material to the issue that is being tried,
that will be a question for the filteen
judges to decide [referring to some
ohservatirmns by Maule, I, in Reg. o
Yhillpotts, 2 Den. C. C. 802, 306], though,
for my own part, I should be inclined to
hold that any false swearing in a judi-
cial procceding, with intent to mislead,
whether material or not, would amount
to the crime of perjury.” p. S24. :

+ The Stute ». Duyton, 3 Zah, 48;
Commonwealth v, Pollurd, 12 Met. 225;
Wood v Pecple, 59 N. Y. 117.

6 Commonwealih p. Knight, 12 Masa,
274.
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issue; and & mere promissory oath, or promissory statement
under oath, is no perjury.!

§ 1033. o014 Ilustrations of Immaterial. — Hawkins, an authority
of himself? observes as follows : It secemeth clear, that, if the
oath for which a man is indicted of perjury be wholly foreign
from the purpose, or altogether immaterial, and neither any way
pertinent to the matter in question, nor tending to aggravate or
extenuate the damages, nor likely to induce the jury to give a
readier credit to the substantial part of the evidence, it cannot
amount to perjury, because it is merely idle and insignificunt.
As if, upon a trial in which the question is whether such a one
was compes Or not, a witness introduces his cvidence by giving a
history of a journey which he took to see the party, and happens
to swear falsely in relation to some of the circumstances of the
journey. Also it hath been adjudged, that, where a witness,
being asked by a judge whether A brought a certain number of
sheep from one town to another all together ? answered that he
did s0 ; where in truth A did not bring them all together, but
part at one time and part at another; yet such wilness was not
guilty of perjury, because the substance of the question was,
whether A did bring them at all or not, and the manncr of bring-
ing vhem was only a circumstance. And upon the same ground
it is said to have been adjudged, that, where a witness being
asked, whether such a sun of money were paid for two things in
controversy between the parties ? answered, that it was, where in
truth it was paid only for onc of them by agreement, such witness
ought not to be punished for perjury ;, because, as the case was,
it was no way maferial whether it were paid for one or beth.
Also it is sald to have been resolved, that a witness who swore
that one drew his dagger and beat and wounded J. 5., where in
truth he beat hiin with a staff, was not guilty of perjury, because
the beating only was material 2

§ 1034, Materiality as affocted by the Form of the Question.— If,
in the trial of a cause, the attention of a witness is directed to a
specific thing, and the form of the guestion indicatex that he is
expected to be exact in his answer, not only is he placed on his

1 Hawk. P. €. Carw. ed. p. 431, 1 1 Hawk. P. C. Curw. ed. p. 433,§ 8;
Bee ante, § 1026 and note. Ib. 8th ed. c. 69, § 8.
2 See Vol. L § 77, 78.
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guard against mistakes, but the jury are led to give to the tes-
fimony a consideration which otherwise they might not do.
Therefore, in some circumstances, the form of the interrogatory
is decisive as to whether or not the false swearing is perjury.
Thus, —

Between two Dates — Specific. -— Where a transaction was on a
particular Sunday, and the prisoner had in general terms testified
that it did not take place on any Sunday between two dates which
included the one in question, this was raled, by Pollock, C. B.,
not to sustain an indictment for perjury ; because his attention
“ ought to have been called to the particular day on which the
transaction took place, as to which he was to speak.”? Yet,
consistently with this ruling, and expressly recognizing it as cor-
rect, the Court of Criminal Appeal held, that, where at a trial the
prisoner was asked three or four times by the advocate and the
judge, whether he did at any time, either on his own account or
that of another person named, have of A any coals on credi, to
which he answered *“ I did not,” — this was sufficiently specific.?

1 Reg. ». Btolady, 1 Fost. & F. 518, .

2 Reg. »o London, 12 Cox €. C, 60,
Hawkins, writing of the materiality of
the evidence, saya: “Perhaps, in all
these eases, it onught to be intended, that
the question was put in such a munner
that the witness might reasonably appre-
hend that the sole design of putiing it
was to be informed of the substantial
part of it, which might induce him
through inadvertency to take no notice
of the circumnstantial part, and give a
peneral answer to the substantial ; Tor
otherwise, if it appear plainlty that the
geope of the question was to sift him as
to his knowledge of the substance by
examining him strictly concerning the
circumstances, and he give a particnlar
und distinet acconnt of the circumstaneces,
which afterwards appears to be false;
surely [Immaterial, to strengthen the
Materiul. See post, § 1087.] —he ean-
not but be guilty of perjury, inasmuch
23 nothing ean be more apt to incline a
Jury to give credit to the substantial
part of z man's evidence, than his ap-
pearing to have an exact and particnlar

"knuwledge of all the circnmatunces relat-

ing to it. And upon these grounds 1

cannot but think the opinion of those
Jjudges very reasonable who Leld, that a
witness was gnilty of perjury, who, in
an getion of trespass for breaking the
plaintifi’s close and spoiling it with
sheep, rdeposed that he saw thirty or
forty sheep in the anid close, and that
he kpew them to be the defendant’s,
beeause they were marked with such a
mark, which he knew {o be the defend.
ant’s mark, where in truth the defendant
never used such a mark; for the giving
such a special reazon for his remem-
branee eould not but make his rastimony
more credible than it wonld have been
witheut it; and, though it signified
nothing to the merits of the cause
whether the sheep had any mark at all
or not, yet, inusmuch as the assigning
such a circumstanece in a thing imma-
terial had such a direct tendeney to cor-
roborate the c¢vidence concerning what
was most material, and consequently
waz equally prejudicial to the party, and
equally critninal in its own natore, and
equally tending to abuse the administra.
tion of justice, as if the matter sworn
had been the very point in issue, thers
duth not seem to be any reason why it
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§ 1035. Pertinent Evidence wrongly admitted. — The readcr will
call to mind cases in which, when & party puts a question to a
witness, who answers it, he is bound by the answer; not being
permitted to contradict the witness by producing other festimony.
Suppose, however, he does produce other testimomny, and the
court, contrary to rule, receives it; and the witness, testifying,
speaks falsely : —is this perjury? In a late English case, it
appeared that a woman was delivered of a bastard child on the
29th of March, 1861. On her application thereafter for an order
of affiliation, she was on cross-examination asked by the defend-
ant, whether one Gibbon did not have earnal connection with her
the previous September. This was at a time subsequent to the
conception, and her answer, whatever it might be, could only go
to her credibility as a witness ; it would not directly affect the
issne. Still, had she answered falsely, she might have been
indicted for perjury. But her answer, right or wrong, bound the
defendant, and, according to the established rule of evidence, he
could not be permitted to contradict what she said responsive to

CHAP XXXITL] PERJTRY. § 1038

§ 1036. How in Principle — The true test would seem, in rea-
son, to be, whether the evidence could have properly influenced
the tribunal. Though by accepted rules of practice it ought to
have heen rejected 3 still, if admitted, it must be deemed to have
wrought its legitimate results. The ruling of the judge was the
law for the moment and the occasion when and upon which the
witness gave the testimony; therefore, if it was pertinent and
false, it should he adjudged perjury.

' § 1037. Strengthening what is Material, — Where the evidence
is simply to explain how it was the witness knew the thing which
he states,! —as where, testifying to an alibi, he mentions the per-
son’s residence and habits, to show he could not be mistaken on
the main point, — here, since the incidental matter is calculated
to incline the jury to give a more ready credit to the substantial
part, it will sustain a conviction for perjury, if wilfully false

§ 1088, Further Niustrations of Material Bvidence, — The reader,
in tracing out the law, will not omit the authorities cited at

his question.  She replied, that she did not have the connection.
Gibbon was then produced, and was by the magistrates permitted,
contrary, as we have scen, to the rule, o testify against her, and
he declared that the connection did take place. For this testi-
mony, which was false, he was indicted ; and the majority of the
English judges decided, after hearing two arguments, that the
indictment for perjury could be maintained.!

ghould not be equally punishable. But
T cannot find this watter anywhere thor.
oughly settled or debated, and therefore
rhall leave it to every man’s own judg-
ment, which, from the consideration of
the circumstances of each particular case,
may pgeverally without any great dilli-
culty discern, whether the matter in
which perjary is assigned were wholly
impertinent, idle, and insignificant, or
not, whicl seems to be the best rule for
determining whether it be punishabla as
perjury or not” 1 Hawk. P. C. Curw.
ed. p-484, § 8,'cl. 2; Ib. 6th ed. e 88,
§ 8, ¢l 2. And see nbeervations of Erle,
C. J., ante, § 1091, note.

1 Reg. v. Gibbon, Leigh & C. 108, 9
Cox C.C. 1056, Said Cockburn, C. J.:
“ ¥ have to deliver the opinion of all the
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judges who have heard the case, except
my hrothers Crompton and Martin, that
the conviction was right, and should be
affirmed. The question was pertinent,
a0 far as the complainant was concerned,
and she waa hound to answer it. Al-
thoogh it did not refer to the main issue,
which was the paternity of the child, it
Lad a bearihg upon what was indirectly
in issue, namely, how far the complain-
ant was deserving of credit. Dossibly,
if the complainant had answered the
question in the affirmative, not mmuch
weight would have been attached to her
admission in deciding the main isgue.
Certainly, if she had answered the ques-
tion falsely, she might have boen indicted
for perjury. Bhe was bound to anawer.
Then, inasmuck as the question only

affected her credit, as soon as she had
answered it, all should have been bound
by her answer. That {s an established
tule of our law. Notwithstanding that,
the magistrates admitted the evidence
of the prisoner, which legally was inad-
missible. 'Then, althongh not legally
admissible, yet, being admitted, it bad a
reference to what I have already said
was indirectly in issue, the credibility of
the complainant. The evidence having
been admitted, although wrongly, Reg.
». Phillpotts, 2 Den. C. C. 302, iz an au-
thority that perjury may be assigned
upon it. That deeision is directly in
point, and I entirely go along with it
Although the evidence was open to ob-
jection, vet it does not lte in the witness'a
mouth to sy that it was not a question on
which he was bound to speak the truth.”
Crowpton, J., with whom Martin, B., con-
curred, said: I am not eatisfied that
the conviction was right.  Before a man
cun be convicted of perjury, it is neces-
sury to show that his evidence was
material in the cause, Formerly it was
necessary to show on the indictment how
the evidence was material. Subsequently
it became sufficient to aliege that it was
material, withoot showing how it was ao.
Then, how is this evidence maferial ?

It does not affect the question in the
cause. It could only be asked of the
womaun ai going to her credit, as might
be dane on & trial for stealing, and her
answer mnat be taken. The cuse has
Leen very properly distinguished from
cases of rape, by my brother Williams.
I agree with the chief justice, that,
though once it was doubtful, yet it is
now clearly established, that a cross-
examination going to a witness™s eredif
js material, and that perjury may be
assigned upon it, But, subject to thia
liability, her answer was conclusive. As
soon as that was given, it ought to have
been taken as established that ne connee-
tion with Gibbon had tuken place. Then,
that being 8o, that matter was no longer
4 guestion in the cause; and the allega-
tipn of materiality would not be true,
becaunse by law the fact moust be assumed
to have been as the woman stated it to
be. The evidence was inadinissible, be-
cause it was no longer a question in the
canse. The worman's answer was con-
clusive proof on the subject”” p. 118
121. See Reg. ». Murray, 1 Fost. & F. 80.

i Ante, § 1034, note.

% Reg. v. Tyeon, Law Rep. 1 C. €
107.
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§ 1031, 1032 ; but a few points further, within the general doe-
trine, will be of assistance to him.

Aggravate Damages or Punishment,— Testimony tending to ag-
gravate the damages or punishment is material.!

Credit of Witness,— S0 also, in some late cases, the English
judges have held the broad doetrine, that ¢ every question oa
cross-examination that goes to the credit of a witness is mate-
rial ;7 and the answer, if wilfnlly false, will be perjury.? There
is practical difficulty in applying this rule; and how far the
American courts will earry it, cannot be stated.?

Statute of Frauds. — Another proposition is, that, if a witness
denies on his oath a promise which the Statute of Frauds requires
to be in writing, he does not commit this offence ; because the
promise by parol does not bind the party, and so the proof of it
by parol has no tendency to establish any question in issue.?
But, —

Trustee Frocess — Usurious Contract. — In Massachusetts, under
the former usury laws, one summoned as trustee in a garnishment
process could discharge himself by declaring on oath that he had
paid the money on a usurious coutract. Still if, after such dis-
charge, on a controversy concerning the cath of the trustee, the
principal defendant denies under oath the existence of the usu-
ricus contract, he commits, the denial being false, the offence of
perjury.S  And, —

Writing impeached for Fraud.— Where a written agreement is
attempted to be impeached in a court of equity for fraud, if, in
answer to the billy the defendant denies parol qualifications of it,
this denial, when false, is perjury.®

§ 1039, Affidavit for Search-warrant. — Where an affidavit to
procure a search-warrant on a charge of fclony is false, the affi

CHAP. XXXTI1.] PERJURY. § 1040

ant is equally indictable whether a particular person is mentioned
as the guilty one, or not.! Again, —

Joint Defendants. — On a proceeding against three or more for
assault, the acts of each are receivable in evidence against all;
therefore testimony concerning such acts, if wilfully false, is
perjury.?

Omission. —Hume, writing of the Scotch law, says, “it will be
difficult to ground, in any case, & relevant charge of perjury upon
a mere omission;”? but clearly this distinetion pojuts enly to
the difficulty of maklno' proof, for witnesses are sworn to tell the
whole truth.*

§ 1039 a. Materiality for the Court. — The materiality of the tes-
timony is a question of law, not of fact® But, like any other
question of law, it may be so mingled with fact that the court-
should submit it, with proper Instructions upon the law, to the
jury.

§ 1040. Opinion of Witness. — The opinion of a witness may be
important to the issue. If then he swears falsely to his opinion,
he commits perjury; though this is usually difficult to establish
in proof’ And,—

Construction of Writings. «— Growing, it may be, out of the diffi-
culty of proof, the doctrine is laid down, that perjury cannot be
committed in testimony to the legal construction of a written
instrument® Generally such a question will be for the court,
and evidence to it irrelevant, therefore not a foundation for
perjury ; but, in cases not involving this principle, no reason
appears why, if 4 witness swears to a construction which he

! Carpenter ». The State, 4 How. Fergus » Hoard, 15 Ill. 357; The State

Missis. 163, . Lea, 3 Ala. 602; Patrick v Smoke, 3
2 The State v. Norris, 9 N. H. 98, Strob. 147; The Stale v. Cruikshank, 5

1 Stephenas ». The State, 1 Swan,
Tenn. 157; The State ». Norris, 9 N,
H. 46.

2 Reg. v Overton, 2 Moody, 263 (and
see the American nole), Car. & M. 655
ante, § 1035, note.  Wlere a witness was
jnquired of,—* llave yYou not passed by
the nume of Abbett, and alse of John-
gon t”  Anl he replied, 1 have never
passed by the assumed nuine of Abbott
or Jolinson,” — this, though fnlse, was
ruled not to be perjury. Reg. v Wor-
ley, 3 Cux, C. Q. 53b.
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% Btunddard » Linville, 3 Hawks, 474,
overrnling ‘The State » Strat, 1 Mmph.
144,

+ Rex » Dunston, Ryan & Moody,
K. P. 109; Rex v. Benesech, Peake Ad.
Cae. P23, And see ante, § 1019, 2 Russ.
Crimes, 8d Eng. ed, 601,

% Commonwealih ». Parker, 2 Cush.
212,

% Reg. v. Yates, Car. & M. 132, 5 Jur.
636; 2 Rues. Crimes, 34 Eng. ed. 602,

& 1 Hume Crim. Law, 2d ed. 361.

4 United States ». Conner, 3 McLean,
573; Commonwcalth v Cook, 1 Rob. Va.
720, See Rex v. Moody, 5 Car. & P. 23;
;. ¢. nom. Rex ». Mudie, 1 Moody & R.

28,

& Cothran » The State, 39 Missis.
641; Reg. v Courtnay, 7 Cox, C. C. 111;
People ». Junes, 3 Mich. N. P, 141; The
State ». Lewis, 16 Kun. 157,

8 Reg. ». Goddard, 2 Fost. & F. 861
Reg. v. Worley, 8 Cox C. C. b8a.

7 Reg. ». SCI]ILSID"CI‘, 10 Q. B. 870,
12 Jur. 283, 17T Luw J. v 8. M. C. 29,

YOL. II. a8

Blackf. 627 Rex v. Pedley, 1 Leach, 4th
ed. 325, Sce 1 Hawk. I’. C. Curw. ed.
p. 433, § T and note; 1 Gab, Crim. Law,
793; 2 Russ. Crimos, 3 Eng. ed. 567; 1
Alison Crim. Law, 468, Suficiency of
Surety. — A wituess, testifying to the
sufficiency of a surety at a particular
time, says, * he considered him good;”
that expression is not mevely his opin-
ion, but is sdmissible as a statement of
fact.  Commonwealth ». Thompson, 3
Dana, 201,

% Rex w» Crespigny, 1 Esp. 280; The
State ». Woolverton, & Blackt, 452
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knows to be wrong, and the proof of his corruption is ample, he
should not be indictable as a perjurer the same as for any other
false swearing. ‘

Charge of Larceny. — Where the words of the witness were, that
a person named ¢ did feloniously steal, take, and carry awaj:r a
rifle,” &e., this was held to be a statement of fact, nqt of ]_aw. '

§ 1041, Testimony as to Interlineations. — If interlineations 1n
a writien instrument are shown to have been made by one or
other of two persons, then, if he who made them swears that he
did not, he commits perjury.?

“ Value Received.” — The words « value received ” are not ma-
terial in a promissory note ; therefore it is not perjury for a de-
fendant to deny having used them in making such a note.? _

§ 1042. Negative Testimony. — When a man untrul.y testr:ﬁes,
that he did not send his son to school a year, he commits perjury
or not, according as the fact of such sending is relevant or not to
the issuc on trial. :

Enforcing Laws against Gaming. — A witness swearing falsely,
before the grand jury, as to his knowledge whether or not per-
sons had violated the laws against gaming, commits perjury.

I11. The Testimony as being false.

§ 1043. Corrupt. — The testimouy, we ghall see by and by,?
must be corrupt ; and from this proposition may be inferrcd the
further one, that it must be false.” But, — '

True, yet believed to be False. — If the witness supposes he is
testifying falsely, it is corrupt as to him, and a perversion of truth

! Hoch v Feople, 3 Mich. 5532. And  be, for instance, a q‘neation of val:is.nc_e
vee The State v, Lea, 3 Ala, 602, raised on such testimeny, rendering it

CHAP., XXXIIL] _ PERJURY. § 1046

in a course of justice ; it is, therefore, perjury, though in fact what
ke says is true.d

§ 1044, Testifylng to Two Opposlte Things,.— If a witness testi-
fies — cither in two different causes, or in one canse at different
examinations, or at one examination — to two opposite things, '
irreconcilable with each other, he commits perjury in making the
fulse statement, but not in making the true one? And though
what he said when he told the truth may be shown in evidence
against him on an indictment for the falsehood, yet there must be

testimony outside of his own contradictory statements as to which
of them is false.?

IV. The Intent.

§ 1045. Deliberate and Corrupt. — Hawkins says: It seemeth
that no one ought to be found guilty [of this offence], without
clear proof that the false oath alleged against him was taken with
some degree of deliberation ; for, if, upon the whole circumstances
of the case, it shall appear probable that it was owing rather to
the weakness than perverseness of the party, as where it was
occasioned by surprise, or inadvertency, or a mistake of the true
state of the question, it cannot but be hard to make it amount to
voluntary and corrupt perjury, which is of all crimes whatsoever
the most infamous and detestable.” 4

§ 1046. “wilful and Corrupt.” — That perjury must be what the
Jaw calls wilful and eorrupt is settled.! Evon an indictment which
charges the defendant with having * falsely ” and maliciously given
in the testimony is not sufficient, unless it also alleges that the
swearing was “ wilful,” or was * corrupt;” or perhaps the two
words must be united.

2 Smith v Deaver, 6 Jones, N. C, 668,
3 People » Meldermott, 8 Cal. 288,
+ [ have staied, in the text, what of un-
doubted law can be drawn from this
pase. Form of an Instrument.—But
the case seems to hold, that, where a de-
fendant is sued on a promissory mnote,
declared on as containing the words

o valne received,” if he swears to having-

made a note, but net in these words, he
does net, though his cath is falee, com-
mit perjury. Now, it seems to me, t?mt,
ander some circumstances, there might
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material; and, if it amounted to a denizf.l
of the making of the particulur pote, it
would be material in the fullest sense.

t Floyd ». The State, 80 Ala, 51L
And see Ficmister v. The State, 48 Ga.
170,

5 The State » Terry, 30 Misso. 368.

& T'ost, § 10456 et seq.

7 The State r. Wood, 17 lowa, 18;
The State r. Raymond, 20 lowa, B82;
The State v. Trask, 42 Vt. 162; Juara
qui v. The State, 28 Texaa, 623,

! Vol. I. §437; 8 Inst. 166; Bishop ecient in proof of perjury in the first,

First Book, § 116-119.

* Martin . Miller, 4 Misso, 47 ; May-
nard’s Case, 1 Vent, 152,

81 llume Crim.” Law, 2d ed. 366;
Dodge #. The State, 4 Zab. 455; Reg. v.
Hughes, 1 Car. & K. §1%; The State v
d.B., 1 T¥yler, 269. The majority of the
Jjudges, in Pcople v. Burden, 9 Barb. 467,
seemed to be of opinion, that the circum.
stances and form of the second state-
ment may be such ag to render it sufil-

without external evidence,

*+ 1 Hawk. *. C. Curw. ed. p. 420, § 2.

& Wyld ». Conkman, Cro. Eliz. 492,
Ll 9; Rex v. Smith, 2 Show. 165 ; United
Statea v Babcock, 4 McLean, 118; The
State v. Carland, 8 Dev. 114; The State
v. Hageall, 6 N, H. 852,

2 Rex o. Richards, 7 D. & R.645; 8. c.
nom. Rex v. Stephens, § B. & C. 246;
Green v, The State, 41 Ala. 419; Cothran
v. The State, 89 Missis. 541; Crim. Pro-
ced. I1. § 917. -
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Mistako of Fact. — A mere mistake of the facts is not, there
fore, enough.!

§ 1047. Acting under Professional Advice, — If a man makes a
true statement to a lawyer who reduees it to writing, then swears
to the writing under persuasion of this legal adviser, in whom: he
has confidence, that it does not differ from the oral representation,
he cannot be convicted of perjury, though in fact the wnting is
wrong.2 So, generally, if one states traly the facts to the writer
of an affidavit, and adds his oath to it when drawn up, he does
not commit perjury, though it is erroneously written by the
amanuensis; *for,” observed the judge, “the witness, in such
case, has a right to believe that the afidavit was drawn according
to his statements.”3 And in general terms, the corruption re-
quired in perjury may be negatived by showing that the party
testified honestly under legal advice.? So—

Rash Swearing. -—— To swear rashly to what is not true is not
necessarily perjury.®

§ 1048. Specific Intent — (Intoxication). — But the question of
greatest difficulty is, whether, under all circumstances, a witness,
to commit perjury, must have in his mind the specific intent to
gwear to what is not truec. In 4 New York case, Walworth, while
circuit judge, stated to the jury, that intoxication is no defence
to a charge of perjury.® If this is universally so, the result is,
that men may commit perjury without the specific intent” On
the other hand, Baldwin, J., once laid it down, that reckless dis-
regard of truth, by 2 witness who has no belief that he 1s swear-
ing falsely, will not constitute this offence ; though his testimony

1 Reg, v. Muscot, 10 Mod. 192, 195; no sense gnilty of a erime. A bankrupt
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is in fact false, and he would have made it true if he had used
caution. This learned judge added: « His negligence or care-
lessness in coming to that belief or conclusion of the mind, with-
out taking proper pains to enable him to ascertain the truth of
the facts to which he swears, does not make his oath eorrupt, and
perjury cannot be wi[ful where the oath is according to the belief
and conviction of the witness as to its truth.”1 And, on the
whole, the doctrine best supported seems to be, as stated in the
preceding volume, that the intent must be specifie, to swear
untruly.?

Swearing without Knowledge. — Consistently with the doctrine
which requires a specific intent, it is held, that, if a man swears
to a thing of which he is econscious he has no knowledge, he com-
mits perjury;® “although,” adds Reade, J., in a North Carolina
case, “ he believes it to be true, and although it turns out to be
true.” * For the declaration of a witness is, that he knows what
he speaks to be true; and, if he is conscious he does not know it,
he means to swear falsely, however the fact may turn out to be.

V. English Statutes as Common Law in our States.

§ 1049. Common-law Offence. — In an English case, Pollock,
C. B., said: « Perjury was always an offence at common law.”

Btat, Bliz. — He added: « The statute of Klizabeth defined the
offence and increased the punishment.”?® It is 5 Eliz. ¢. 9, A. D,
1562. The Pennsylvania judges say, “it is in force except the
10th, 11th, 12th, and 13th sections, which are inapplicable to this
commonwealth, and except the punishment by imprisonment, and
paying of money, which is altered by our act of Assembly for

Rex v. e Beauvair, 7 Car. & P. 17; Reg.
v. Fontaine Morean, 11 Q. B. 1028; Cowm-
monwealth » Cook, 1 Rob. Va. 728; The
State ». Lea, 3 Ala. 602; Seott » Cook,
1 Duvall, 314,

2 TInited States v. Stanley, 6 McLean,
400,  And see United States v Conner, 3
McLean, 688 ; MeLean, J., in this last cuse,
observing: *The maxim Is admitted,
that ignorance of the law constitutes no
exouse for the commission of a erime.
But the intention with which the act is
done must give & character to the act.
A man may innocently commit homicide,
If, in doing a lawtul act, he shonld unin-
tentionally kill & fellow-creature, he is in
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. acts fairly in submitting the facts
to his counsel, and, by acting under his
advice, he shows a desire to conform to
the law ;7 =0 that, if he makes a mistake
by an omission from his schedule, he does
not commit perjury.

¥ Jesse o The State, 20 Ga. 158, 169,
opinion by MeDonald, J.

t Hood = The State, 41 Ala. 81

5 TInited States v. Atkins, 1 Spragne,
558, cxplained in United States v Moore,
2 Lowell, 232.

& People ©. Willey, 2 Parker C. €, 19.

T Bee the chapter on Drunkenness,
Vol. L § 397 et seq.

reforming the penal laws.”” % In truth, this statute has been little
used either in Kngland or the American colonies; though, as the
Penngylvania jodges in effect observe, it is doubtless, in a certain
sense, common law in our country. The material parts of it, with

1 United Statezs ». Shellmire, Bald.
270, 376,

2 Vol I § 820. "I agree, rather,
with Mr. Bishop’s epiniou, that there
must be some fuct falsely stated, wich
knowledge of its falsity, before there can
be perjury.” Lowell, X, in United States
v. Moore, 2 Lowell, 232, 235. And sce
Johnson ». People, D4 IU. 505.

% The State ». Gates, 17 N, H. 373.

4 The State o. Koox, Phillips, 312,
See ante, § 1043,

5 Reg. » Gibbon, Leipgh & C. 109, 111,
2 Cox C. C. 105,

5 Report of Judges, 3 Binn. 695, 621.
And see Roberts Dig. Stats. 359, where
are the first nine sections of the statute
It contains, in &ll, thirtecn sectiona,
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§ 1052 SPECIFIC OFFENCES. [BOOK X.-

expositions, may be found in Hawkins.! This learned writer ob-
serves: “ Prosecutions upon this statute, being more difficult than
by indictment at common law, are very seldom brought.”

1 anne. — The statute of 1 Anne, stat. 2, c. 9, § 3, providing
that witnesses for the defendant in treason and felony should be
sworn the same as for the crown, made the false cath perjury.
But, without this clause, the same would have been held on com-
mon-law principles,

§ 1050. Purther of Bnglish Statutes. — We may, therefore, dis-
miss the old English statutes as being of little consequence, as
to the lew, in the United States. How they are, as to the pro-
cedure, we see elsewhere.8

VI. American Statutes.

§ 1051. In General. — In most of our States, perhaps all, there
are statutes which define this offence, or provide for its punish-
ment; and some of them inerease a little its boundaries. Of the
latter sort, is the New York statute.

§ 1052. Rentucky. — In Kentucky: “If any person, in any
matter which is or may be judicially pending, or on any subject
in which he ean be legally sworn, or on which he is required to
be sworn, when sworn by a person authorized to administer an
oath, shall wilfully and knowingly swear, depose, or give in evi-
dence that which is untrue and false, he shall be confined,” &e.
It was observed: * This provision of the statutc cmbraces, and
was obviously intended to embrace, a large class of offensces which
did not amount to perjury at common law, and for which no punish-
ment had been provided. And to constitute an offence of this class,
it is not made necessary by the statute, either that the cath should
be taken in a matter judicially pending at the time, or in a mat~
ter material to any point in question. The offence is complete if
it be shown that the false cath was taken, knowingly and wilfully,
on a subject on which the party could be legally sworn, and before
a person legally authorized to administer the oath,”

11 Hawk. . C, Curw. ed. p. 436 et * See the observations of the com-
seq., where also are given some subse- missionerz in Draft of a Yenal Cods, 46
gquent English enaetments. et seq.

% Tb. p. 437, note, 5 Commonweslth », Powell, 2 Met.

3 Crim. Proced. IL § 80T ef seq. Ky. 10, 12, opinien by Duvall, J.
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§ 1058. Massachusetts. — In Massachusetts: ¢ Whoever, being
required by law to take an oath or affirmation, willully swears or
affirms falsely, in regard to any matter or thing respecting which
such oath or affirmation is required, shall be deemed guilty of
perjury.” ! But it is needless to follow these provisions, since
each practitioner will consult the statutes of his own State.?

VI. Bemaintng and Connected Questions.

§ 1054, Treason or Felony. — * Before the Conquest,” says Lora
Coke, “ perjury was punished, gsometimes by death, sometimes by
banishment, and sometimes by corporal punishment, &e.”* But
afterward the usual penalty of misdemeanor — imprisonment,
fine, and the like —hecame universal; and, since then, i not
always, this offence is at the common law misdemeanor, not
felony.t In some of the States, as Georgia,’ it is felony by force
of the statutes.

§ 1055, attempts. — We have seen,’ that perjury, though a
gubstantive crime, partakes of the nature of attemps. Still the
wrongful doing, to constitute the full offence, must proceed to a
defined extent; and, where it has not gone so far, it may be in-
dictable as an attempt,® on principles explained in the preceding
volumef Thus, —

False Afidavit — (Sworn to or not). — If one merely writes an
affidavit, not sworn to or used, he is not guilty of the complete
offence of perjury, however false it is ;1 though, if it is sworn to,
being false, yet not tendered in court, he does become fully guilty.™
Again, —

Oath before Unauthorized Person. — If one takes an oath before
an officer not authorized to administer it, intending it shall be

! Gen. Stats. c. 163, § 2. And see ¢ And sec De Bernie » The State, 1%
Commonwenlth v Hughes, 5 Allen, 483, Ala. 23, Tor the punishment in New
2 And see Stat. Crimes, § 571, 672, Jersey, see Dodge v The State, 4 Zab.
& 3 Tust. 163, 455,
+ 3 Inst. 163; Case of False Affida- T Vol T § 437,
vits, 12 Co. 128; Ryalls ». Reg. 13 Jur 8 Reg. ¢ Stone, Dears. 251, 23 Law
25%, 18 Law J. w. 8, M. C. 69; Rex » J.x.8. M.C. 14, 17 Jur. 1106, 22 Eng,
Wallengen, 1 8id. 106; Manney’s Case, L. & Fq. 533 post, § 1056,

12 Co. 101; Reg, w. Dunn, 12 Jur. 92; 9 Vol. T. § T28 et seq.
Rex ». Johnson, 2 Show. 1, 4; 2 Chit. 1 Rex v. Taylor, Holt, 534
Crim. Law, 313, i Ante, § 1028,

5 A.v B, R. M, Charl. 228.
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used in a course of justice, he is punishable for an attempt, the
same as if, the officer being authorized as he supposed him to be,
he would then be for the offence complete.’

§ 1046, Soliciting another to Perjury. — If one solicits another
to commit perjury, who doeg not, the solicitation is an indict-
able attempt,® according to principles already sufficiently dis-
cussed.’ But—

Committing Perjury by Another. — If the person solicited com-
mits the perjury, being a misdemeanor, a doctrine pervading all
misdemeanors * renders the soliciting party guilty of the full
offence of perjury, precisely as if committed directly by himself
Perjury, committed by thus procuring another to do it, has been
henored in our law by the separate name of —

Subornation of Perjury. — It is, in fact, mere perjury. But
statutes, in some of the States, have expressly made it a separate
offence.5 A brief chapter will be devoted to it further on,

1 Meg. v. Stone, supra. § Vol. I § 468; 1 Hawk. I. C. Clurw,
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CHAPTER XXXIV.
PIRACY.!

§ 1057. By Law of Nations — Municipal Law. — Piracy is an
offence by the law of nations; and, moreover, the statutes of the
United States make some acts piracy which are not such under
the international law. The distinction is important.?

§ 1058. Piracy by Law of Nations defined. — Piracy, by the law
of nations, is any act of forcible depredation on the high seas,
committed in a spirit of general hostility to mankind, for gain or
other private ends of the doers.?

2 1 Hawk. 1" C. Curw, ed. p. 485,
§ 10; Rex v. Phillips, Cas. temp. lardw.
241 ; Rex v. Johnson, 2 Show. 1, 2; Reg.

ed. p. 455; 8 Inst. 167 ; 2 Rusa. Crimes,
31 LEng. ed. 596 ; Rex e Johnson, 2
Show. 1, 4; Commonweaith v. Douglass,

v. Darby, 7 Mod. 100; Rexe. Margernm, & Met. 241, And sec United States o,

Trem. 1. C. 168, Staats, 8 How, U. 8. 41; Commaonwealth
8 Vol. 1. § 767, T68. v Smith, 11 Allen, 243, 258,
4 Vol. I. § 685, 636, § Commonwealth ». Smith, supra.

For PETIT LARCEXY, see Vol. L. § 679, 680, 025, 042, 048, 074,975 And see
ante, Lancesy, particularly, § 767, 884
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! For matter relating to this title, sce
Vol. I. § 120, 208, 935.

2 In re Ternan, 9 Cox, C. C. 522;
Vol I § 120; post, § 1062.

8 (ther Definitions, with Explanations,—

Kent. —* Piracy is robbery, or a for-
cible depredaticn, on the high seas, with-
out lawful authority, and done anfme
Jurandi, and in the spirit and intention
of universal hostility, It is the game
offence at ses with robbery on land ; and
all the writers on the law of nations, and
on the maritime iaw of Liurope, ugree in
this definition of piracy.” 1 Kent Com.
1u8.

Lord Coke. — A pirate is “a rover
and a robber upon the sex.” 3 Inst. 113,

Leach —one of the editors of Hawk-
ing: “A pirate is one who, to enrich
himself, either hy surprise or epen force,
sets upon merchants o others trading by
sew, ta spoil them of their goods or treas-
ure” And again: " A pirate, at the
common law, is & person who commita
any of those acts of robhbery and depre-
detion upon the high seas, whiel, if com-
mitted on land, would amount to felony
there,” 1 Hawk P, C. Curw. ed. p. 251,
§1,3.

Russell — follows the last definition,
1 Russ. Crimes, 3d Eng. ed. 84,

8ir Charles Hedges. — “ Piracy is
ealy a sea term for robbiery, piracy being
a robbery committed within the jurisdie-
tion of the adiniralty.” Rex v. Dawson,
13 Howell 8t. Tr. 451, 454.

Lord Juative Mellish — delivering
the opinion of the Privy Council —
adopts the lest definition, Attorney-
General v. Kwok-a-Sing, Law Rep. 6 P.
C. 179, 199, 8 Eng- Rep. 143,161, 12 Cox,
C. C. 585,

Expogition by Nelson, F.-— In the
early part of our secession ¢ivil war, in
two instances privateersinen, acting by
commission from the rebel government,
were tried in the civil tribunals, not for
piracy nnder the law of nations, but for
asort of statutory piracy, defined (o be
where *any person shall, upon the high
seas, commit the crithe of robbery, in er
upcu any ship or vessel, or upon any of
the ship’'s company of any ship or ves-
sel, or the lading therenf.” In one of
these eases, before the Circuit Court for
the southern distriet of New York, Judge
Nelson, with whom was associated Judge
Suipmun, concurring, said, amnrong other
things, to the jury . * It has already been
determined Iy the highest anthority, the
Bupreme Conrt of the United States,
that we must look to the common law for
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§ 1060 SPECIFIC OFFENCES. [BOUE X.

§ 1059. By whom and against what. — The common idea of a
pirate is one who, in the words of Nelson, J., #roves the sea in
an armed vessel, without any commission from any sovercign
State, on his own authority, and for the purpose of gelzing by
force and appropriating to himself, without diserimination, every
vessel Le may meet.”? But, besides this, the mariners sailing a
vessel may commit piracy upon it; as, if they shall violently
dispossess the master, and afterwards carry away the ship itself,
or any of the goods, or tackle, apparel, or furniture,” feloniously.?
And the passengers, doing the same, incur the like guilt.?

§ 1060. Piracy under Law of Nations in United States. — By the
Revised Statutes of the United States: «Every person who, on
the high seas, commits the crime of piracy as defined by the law
of nations, and is afterward brought into or found in the United

& definition of the term robbery; &s it is
1o be presumed it was used by Congress
in the act in that senge ; and, taking this
rule as our guide, it will be found the
erime consists in this : the felonious tak-
ing of goods or property of any value
from the person of another, or in his
presence, apainst his will, by violence, or
puailing him in fear. . . . Tt need not be
& taking which, if upon the high seas,
wonld amount to piracy according to the
law of nations, or what, in some of the
books, ia called general piracy or Tob-
bery. Piracy by the Law of Nations
defined. — This is defined to be a forei-
ble depredation upon property upon the
high seas without lawful authority, done
animo furandi, —that is, as defined in
this conneetion, in a spirit and inteniion
of universal hostility. A plrate |under
the law of nations] iz said to be one who
roves the seu in an armed vessel, without
any commission from any sovereign
State, on his own anthority, and for the
purpose of seizing by force and appro-
priating te himself, without diserimina-
tion, cvery vessel he muy mcet. For
this reason, pirates, according to the law
of nations, have always been compared
tn robbers: the onity difference being,
thut the gea is the theatre of the opera-
tions of one, and the land of the other.
And as gencral robbers und pirates upon
the high sens are deened enemies of the
buman tace, — making war upon all
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mankind indiscriminately, the erime
being one against the universal laws of
society, —-the vessels of every pation
huve & right to pursue, scize and punish
them. Now, if it were necessary on ihe
part of the government to bring ihe
crime churged in the present case against
the prisoners within this definition of
robbery and piracy, as known to the
common law of nations, there would be
great difficuity in so duing either upon
ths evidence, or perhaps upon the counta
as charged in the indictment — certainly
upon the evidence. For that shows, if
any thing, an intent to depredate upon
the vesscls and property of ofie nation
only,— the United States, — which falls
far short af the spirit and intent, as wo
have recn, that are said to constitute es-
sential elements of the crime. But the
robbery charged in this ease is that which
the act of Congress preseribes us & crime,
and muay be denominated a statute of-
fence ae contradistinguished from that
known to the law of nations.” Savame
nali Pirates, Warburton’s Trisl of the
Officers and Crew of the Privateer
Suvannah, p. 870, 371,

1 Bee the lust note.

2 Rex v, Daweon, 18 Howell St. Tr.
451, 454, by Siv Charles Hedges, Judge
of the Admiralty.

# Attorney-General ». Ewok-a-Sing,
Law Rep. b P. C. 179, 200, 8 Eng. Rep.
143, 161.

CHAP. XXXIV.] ' PIRACY. § 1060

States, shall suffer death.”? Before the adoption of this revision
in 1874, and with the exception of a brief period, our tribunals
had no jurisdiction to punish piracies against the law of nations;
though there were then, as now, statutory piracies bearing to it a

considerable resemblance.?

1R 8. of U 8. § 53638

2 In an edition of this work published
befurs the statutes were revised, it was
atated us follows: The tribunals of the
United States have no common-law juris-
diction. Vol. 1. § 189 et seq. Firacy,
therefore, being an offence cowmmitted
gut of the States, —unless, indeed, be
excepted some localities which are both
on the Ligh scas and within a particular
State, —cannot be punished, exeept un-
der a statute enacted by Congress. On
the third of March, a p. 1819, the follow-
ing was adepted: “If any person or
persons whatsoever shall, on the high
scus, commit the erime of piracy, as de-
fined by the law of nativns, and such
offender or offenders shall afterwards be
brought into or found in the United
States, every such offender or offenders
shall opon convietion thereof, before thie
circuit court of the United States for the
district into which he or they may he
brought, er in which he or they shail be
found, be punished with death.” 3 1J. 8,
Siats. at Large, ¢. 77, § 5, p. 810, Baut
the next section provides, ©* That this act
ghall be in foree vrtil the end of the next
gession of Congress ;" and, though other
parts of it were afterward made perpet-
ual, thiz section was not. Dunlop’s T)i-
gest of the Uniled States Laws, p. 508,
note, It was, however, provided at the
next session, that the foregoing section
“ig hereby continued in foree, as to all
crimes made punishable by the same,
and heretofore committed, in all respocts
as fully as if the duration of the said
section had heen without limitation.”
Act of May 15, 1820, 8 U. 3. Stats, at
Large, ¢, 113, § 2, p. 600. And though
we may perhaps infer, that the word
“ heretofore” was written by mistake of
the engrosser for hereafier, yet thus it
gtands in every printed edition of the
United States laws, one of which, if not
&ll, wus carefully read Ly the original
rolls, is made by act of Congrees evidence
in eourt, and bears the highest marks of

correctness, The provision simply au-
thorized the courts to punish the offence
if already committed., See Stat. Crimes,
§ 180, Stui. 1790, ¢. 9, § 8, creates an
offonce something like piracy, but T do
not understand it to be the piracy of the
luw of nations. It provides “that, if any
person, &c., shall commit upon the Ligh
gens, &, muorder or robliery, or any other
offence which if conunitted within the
body of a county would by the laws of
the United States be punishable with
death; or, if any eaptain or mariner of
any ship or other vessel shail piratically
and feloniously run away with sueh ship
or veszel, or any goods or merchandise
to the vaine of filty dollars, or yield up
such ship or vessel voluntarily to any
pirate; or, if any seaman shall lay vio-
lent hands upon his commander, therchy
1o hinder and prevent his fighting in de.
fenee of his ship or goods committed to
his trust, or shall make = revolt in the
ship ; every such offender shall be deemed,
tuken, and adjudged to be a pirate and
felon, and, being thereof convieted, shall
suffer death.” TUpon this an eminent le-
gal person, 1o whom I am much indebted,
writes me as follows: “lIn reviewing
some questions of criminal law lately, it
had oecurred to me that you may have
gtated somewhat broadly, under the head
of ¢ Piracy,” the idea that there i3 no act
of Congress punishing that offence as an
offence under ihe law of nations. The
Bth section of the aet of 1790, which it
was intimated in United States ». Palmer,
3 Wheat. 610, could not apply to any
but our own subjecis, was afterwards in
Kiintock's Cuse, 5 Wheat. 144, held ap-
plicable to all pirates owning o lawful
pationality. And in United Btates ».
Pirates, 5 Wheat. 184, it was held this
gection was not repealed by the bth sec-
tion of the act of 1519, If so, then If
would seem that as to most piratical sea-
rovers we have sufficient legislation. The
czse of The Mulek Adhel, 2 How. U. 8,
210, wus also one of piracy under the law
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§ 1061. Authorities, &. — The doctrine of piracy under the
law of nations, thercfore, has not been much illustrated in our
courts. It is not best to enter further into the subject. But the
reader is referred to some authorities which he may consult if

occasion requires,!

§ 1062, Statutes. — Besides the statute, already mentioned,
conferring on the courts jurisdiction over piracy under the law of
nations, we have provisions creating various statutory piracies.?

But—

General View. — The reader will have these before him; and,
when a question of piracy arises, sufficient time is given fora full
examination, not only of the statutes, but the decisions.? Fur-
ther expositions are not deemed necessary here. _

§ 1063. conclusion. — Under the title Treason, we shall enter
into a consideration of varicus things, which, in some circum-
stances, may be illustrative of the law of piraey.

of nations if any thing. 1 have not found
any subscquent change of statutes, but
there may be something I have failed to
notice.”

11 Hawk. P. (0. Corw. ed. p. 261; 2
ast P. C. 792; 4 Bl. Com. 71; & Chit.
Crim, Law, 1000; 1 Russ, Crimes, 3d
Fng. ed. 94, and sce the American note;
1 Gab. Crim. Law, 814; Roscoe Crim.
Ev. 832; 2 Deac. Crim. Law, 1027; 3
Inst. 111; 8 U. 8. Stats. at Large, p. 510,
note. The reader may consult also the
following cases : —

Cuses of Commondaw Doctrine, applied
either in the construction of the statntes
or otherwise, — The Marianna Flora, 11
Wheat. 1; United States » Gibert, 2
Sumner, 18; United States » Tully, 1
Gallis. 247; The Antelope, 1¢ Wheat,
66; United States v, Jones, 3 Wash. C,
C. 209, 228; Adams v People, 1 Comst.

173, 177; United States ». Pirates, &
Wheat. 134; United States v. Palmer, 8
Wheat. 610.

Under English Stotutes, — The Magel-
lan Pirates, 18 Jur. 13, 25 Eng. L. & Eq.
635: Rex » Curling, Russ. & Ry, 123;
Reg. v. McGregor, 1 Car. & 1. 429,

Undar American Stututes and Treaties. —
TUnited Slates ¢ Jones, 3 Wash. C. C,
20%; United States v, Tully, 1 Gallis. 247;
United States ». Smith, 5 Wheat. 153 ;
United Statez v, Pirates, 5 Wheat. 184;
United States ¢, Palmer, 3 Wheat. 610;
TUnited States ». Klintock, 5 Wheat. 144;
British Prisoners, 1 Woodb, & M. G6;
United States ». Howard, 8 Wash. C. C.
440,

2 R. 8. of U. 8. § 5369-53T5.

& See, {or these, the note to the last
section.

For POLYGAMY, see Stat. Crimes.
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CHAT'TER XXXV,

PRISON BREACH, RESCUE, AND ESCATE.!

£ 1064-1067. Introduetion.
1068, 1068, These Scveral Offences viewed as Aceessorizl,
1070-1084, The Substantive Offence of I’rison Breach.
1085-1091, The Substantive Offence of Rescue.
1092~1106. The Substantive (ffence of Esecape.

§ 1064, Nature of this Subject. — The three-fold subject of this
chapter involves some complications of doctrine, and some doubts.
The offences are analogous, and at points they blend, yet are not
the same; the old books relating to them are obscure, and there
are not sufficient modern adjudications to make ways which
appear crooked straight. The consequence must be, that the,
chapter itself will seem less compact and satisfactory thun most
other parts of these voluines.

§ 1065. Prison Breach defined. — Prison breach is a breaking
and going out of prison by one lawfully confined therein.

Rescue defined, — Ilescue is a deliverance of a prisoner from
lawful custody by any third person.?

Escape defined. — The word escape has two separate meanings
in the law. The one is the allowing, voluntarily or negligently,
of a prisoner Jawfully in custody to leave his confinement. The
other is the going away, by the prisoner himself, from his place
of lawful custody, without a breaking of prison.

§1066. Accesaorial and Substantive. — These offonces are, in
part, to be regarded in a double aspect. In the first place, the
wrongful act, if it consists in aiding another, is often, not always,
such as constitutes the doer an accessory after the fact to the

1 For matter relating to these titles, * Blackstone defines rescue to be “the

gee Vol I § 218, 315, 321, 350, 465, 639,
603, G05-647, T07. And see Stat. Crimes,
§ 217, 6568, For the pleading, practice,
and evidence, see Crim. Iroced. IT. § 940
et seq.

forcibly and knowingly freeing another
from an arrest or imprisonment.” 4 Bl
Com. 12L.
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crime of the person assisted. In the next place, the same act,
while it is thus accessorial, is frequently, not always, a substan-
tive crime also. That is, the thing done, which we are to con-
template in this chapter, may be what makes the one doing it an
accessory after the fact, or it may be such as renders him guilty
of a substantive offence, or it may be both of these together; in
which last case, the indictment may charge it as being either the
one or the other, at the election of the power which prosecutes.]
This is a distinction of the highest importance; and some legal
persons, overlooking it, have gone far astray in opinions relating
to this subject.

§ 1067. How the Chapter divided. —We shall consider, 1. These
Several Offences viewed as Accessorial ; IT. Prison Breach; IIL
Rescue ; IV, Escape; under which last three heads we shall con-
template the offence as substantive, looking at it occasionally also
as accessorial.,

1. These Several Offences viewed as Accessorial.

§ 1068. Accessory After. — We learn, from discussions in the
preceding volume,? that an accessory after the fact, in a felony,
is one who in any way aids the principal felon, whom he knows
to be guilty of the felony. Hence,—

Helping to Escape. — As observed by Lord Hardwicke, «a man
may become an accessory to a felony after the fact, by assisting
a felon convict, being in custody under a sentence of transporta-
tion, to escape out of prison; provided it be such an assistance
as doth in law amount to a rcceiving, harboring, or comforting
such felon.”?

§ 1069. The Broader Doctrine. — But this is only a particular
form of aiding the felon; and the accessorial offence may be
equally committed by any other assistance given him at any time
after his felony is done, either by way of escape from confinement,
or by harboring or concealing him, knowing of his guilt ; it being
immaterial whether he has been arrested, or otherwise proceeded
against, or not.!

1 Vol T, § 696, 687. % The State v Cuthbert, T. 1. I
% Vol. L § 692, Charl. 13; Commonwealth » Miller, 2
3 Rex v. Burridge, $ . Wmas. 459, 485. Ashm. 61.
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11, The Substantive Offence of Prison Breach.

§ 1070. Felony or Misdemeanor. — This offence has already been
defined.! Under the ancient common law, it was felony, what-
ever the cause of the imprisonment; provided, of course, that
the imprisonment was lawful? But,—

Stat. Baw. 2. — As felony was punishable by death, this was
visiting too heavily a breaking away from confincment under 2
light sentence for some {rivial offence. Accordingly the statute
de frangeniibus prisonam, 1 Edw. 2, stat. 2, ameliorated this
severity where the imprisonment was for misdemeanor, by pro-
viding, * that none from henceforth that breaketh prison shall
have judgment of life or member for breaking of prison only,
except the cause for which he was taken and imprisoned did
require such judgment, if he had been convict thereupon accord-
ing to the law and custom of the realm, albeit in times past it
hath been used otherwise.”

How in our States. — There is no room to doubt, that this stat-
ute is common law with us; and that, by force of it, combined
with the anterior common law, any prisoner who frees himself
from lawful imprisonment by breaking, commits thereby a felony
or a misdemeanor, according as the imprisonment was for a crime
of the one grade or the other.?

$ 1071, Breaking without Exit — But a mere breaking is not
sufficient to constitute this offence: the prisoner must make his
exit also.’

Attempt. — Hvidently, however, the mere breaking, done with
the intent to escape, would constitute an indictable attempt.t

§ 1072. Breaking from Civil Process.-— It cannot be stated, on
the authority of the books, whether, to make a breaking and exit
indictable, the imprisonment must be for crime, or whether it will
be adequate if on mere civil process. There are utterances both
ways.’

L Ante, § 1065. 4 8ee 2 Hawk. P. C. Carw, ed. p. 188,

2 9 Inst. 589; 1 Hale P, C.807; Anony- §1,p. 186 et seq.and § 21; 4 BL Com,
maus, 1 Dy. 99, pl. 60, 120; Rex »r. Haswell, Russ. & Ry. 458,

¢ For expositions of this statute, see 8 2 Hawk. P. C. Curw. ed. p. 186, § 12,
2 Inat. 589 ; 2 Hawk P. C. Curw. ed. 184; 2 Asg to the doectrine of attempt, see
1 Hale P. C. 808. And see Common- Vol I. § 723 et seq.
wealth v, Miller, 2 Ashm. 61. 7 Hawkins says, that, according to
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§ 1073. How in Principle. — In reason, the administration of
Justice is an object of prime regard, as well in civil suits as in
criminal, Ilence perjury in a civil cause is indictable! So is
bribery.2 So are tampering with witnesses and other acts of the
like sort.® Therefore the helping of a person out of prison, or
the breaking from confinement by the prisoner himself, should be
deemed an offcnec as well when the imprisonment is in a eivil
cause a8 in a criminal.

§ 1074. Imprisonment Unlawful.— Where the imprisonment is
uniawful, — cither from want of a proper warrant of commitment,
when a warrant is necessary, or because there is no lawful right
to detain the prisoncr without warrant, - the offence is not per-
‘petrated, though the prison is broken. DBut, —

Lawful, yet not guilty. — If the imprisonment is lawful, though
the party imprisoned is not guilty of what is laid to his charge,
he commits this offence when he breaks the prison and escapes.t

§ 1075. The Breaking. — To constitute a prison breach, as dis-
tinguished from escape,® the prison must be broken, But—

Uncertain. — The doctrine on this question and some others is
not distinet, being little discussed in the modern books. And if
we turn to the old ones, evidently much in them, relating to the
three heads of Prison Breach, Rescue, and Escape, is not correct
as there stated ; while, at the same time, we have not sufficient
adjudications of a modern date to render valuable any cxposition

the better opinion, before the statute de  criminal charge. Reg. z. Allan, Car. &

Jrangentihus prisonam, a prison breach
was felony “if the party were lawfully
in prison for any cause whatsoever,
whether eriminal or efvif, and whether
he were actually in the walis of a prison,
or only in the stocks, ar in the custody
of any person who had Iawfully arrested
bim.” 2 Iawk. P. C, Curw. ed. p. 183,
§1. And Coke, perhaps favoring the
same view, abserves: * It appeareth, by
our ancient authors of the law, that, if a
prisoncr, whetsocver the cause was_for whick
he was committed, had broken the king's
prison, and escaped out, it was felony.”
2 Inst. 580. Also it was ruled at nisi
prive in England, to be indictable at the
comman law for one to help a prisoner
out of custody, though contined under
the remand of the eommissioners for the
relief of insolvent debtors, not on any
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M. 205, 5 Jur. 206. And see Vol L
§ 466, 467. On the other hand, Escape,
~— Hawkins himself says, that for an es-
cape to be indictable, the confinement
“must be for a eriminal matter; and,”
he even adds, ““some are said to lhave
holden that no escape is criminal but
where the ecommitment s for felony,” 2
Hawk., I. C. Curw. ed. 191, § 8. To
make a distisction between escape and
prison breach on thiz point ia impossible.
See post, § 1076.

1 Ante, § 1024, 1024,

2 Ante, § 85, 88,

2 Vol. L § 467, 468.

4 2 Hawk. P. C, Curw. ed, p. 185; 2
Inst. 690; Cummonwezlth ». Miller, 2
Ashm. 81, Sece also Rex ». Fell, 1 Ld.
Raym, 424,

5 Ante, § 1065; post, § 1092, et seq.
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of the modern law, other than is contained in the foregoing sec-
tions.t Therefore —

Quotation from Gabbett.— A quotation from Gabbett will be
helpful.2 :

§ 1076. Stat. X Baw. 2, and its Construction. — Gabbett? — let
us cite his authorities with his text — says: * Breach of prison,
or even the conspiracy to break it, was felony at the common law ;
for whatever cause, criminal or civil, the party was lawfully im-
prisoned ; ¢ but the severity of the common law was mitigated
by the statute de frangentibus prisonam, 1 Edw. 2, $t.25 So that
to break prison and escape, when lawfully committed for any
treason or felony, remains still felony at the common law ; and to
break prison when lawfully confined on any inferior charge, was,
by this statute, punishable only as a high misdemeanor, by fine
and imprisonment.* 'We must here notice the several points which
have been ruled upon the construction of this statute.

§ 1077, “What is a Prison, and a Lawful Imprisonment within Stat,

"1 Edw. 2 8t. 2 — First, then, it is laid down as a clear principle,

that any place whatsoever wherein a person under a lawful arrest
for a supposed crime is detained, whether in the stocks, or in the
street, or in the common jail, or the house of a constable or pri-
vate person, is properly a prison within the meaning of the stat-
ute ; for imprisonment is nothing else but a restraint of liberty ;
and the statute therefore extends as well to g prison in law as a
prison in deed.” But the imprisonment must be a lawfal one:
and with respect to this point it is clear, that, if & person be taken
upon 2 capias awarded on an indictment against him for a sup-
posed treason or felony, he is within the statute if he break the
prison, whether any such crime were or were not committed by
him or any other person ; for there is an accusation against him
on record which makes his commitment lawful, however innocent
he may be, and though the prosecution he ever so groundless.®
And so if an innocent person be committed by a lawful mittimus
on such a suspicion of felony, actually done by some other, as will

1 Ante, § 1084 3 For this statute, sec ante, § 1070.

% As to Gabbett’s book, and why in a ¢ 4 Bl Com. 130.
ase like this I quote from it, see ante, T 2 Hawk. ¢, 18, § 4; 2 Inst. 580, Ses
§ 608, note. ante, § 748,

8 1 Gab, Crim. Taw, 305 et seq. & 2 Hawk. c. 18, § 5.

* 1 Hale, 607-80%; 2 Hawk. c. 18, §1;
2 Inst. 589; 4 BL Com. 130.
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justify his imprisonment, though he be not indicted, he is within
the statute if he break the prison ; for, as he was legally in cus-
tody, he ought to have submitted to it till he had been discharged
by due course of law.! But if no felony at all were done, and
the party be not indicted, no mittimus for such a supposed crime
will make him guilty, within the statute, for breaking the prison;
his imprisonment being unjustifiable.?

§ 1078, “How far the Offence depends upon the Nature or Lawfut
ness of the Mittimus.— And though a felony were done, yet if
there were no just cause of suspicion either to arrest or commit
the party, his breaking of the prison will not be felony, if the
mittémus be not in such form as the law requires; because the
lawfulness of his imprisonment in such a case depends wholly on
the miltimus: bub if the party were taken up for such strong
causes of suspicion of felony as will be a good justification of his
arrest and commitment, it seems that it will be felony in him to
break the prison, though he happen to have been committed by
an informal warrant ; for the necessity of a miéttimus from a mag-
istrate depends rather on the constant settled practice of justices
of the peace, than any direct law ; and therefore it seems difficult
to maintain that the informality of such a mittimus should make
it lawful for the prisomer to break the prison; when, by the
ancient common law, any private person might, of his own au-
thority, justily both an arrest and commitment for treason or
felony, on a reasonable cause of suspicion.’

§ 1079. “How far it depends upon the Nature of the Crime " for
which the Party is confined. — As to the nature of the crime for
which the party must be imprisoned, in order to make his break-
ing the prison felony within the meaning of the Statute 1 Edw,
9, it is clear, from the express words of the act, that, if the crime
for which the party is charged in the miftimus do not require
judgment of life or member, and the offence, in truth, be no
greater than the mittimus doth suppose it to be, his breaking the
prison will not amount to felony. And it is also clear, that, to
make the prison breaking a felony, the offence for which the
party was imprisoned must be a capital one at the time of his
breaking the prison, and not become such by matter subsequent:
as where A is committed to prison for & dangerous wound given

1 2 Hawk. ¢. 18, § 6. & 2 Hawk. c. 18, § 8; 1 Hale, 610.
2 2 Hawk.c. 18, § 7.
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to B, and breaks the prison, and then B dies; for though, to
some intent, such offence be esteemed capital from the tim; of
the first act, yet, as,. it was in truth but a trespass at the time of
the breaking of the prison, and it was then uncertain whether i§
would ever beeome capital, and becomes such afterwards, b nitio

by fietion only, for some special purposes, such fiction shall 1101;
exclude the party from the advantages of this beneficial law a
Edw. 2). Yet an offender breaking prison while it is uncertain
ﬂthether his offence will hecome capital, is highly punishable for
his contempt, by fine and imprisonment.! But it is not material

whether the offence for which the party was imprisoned Wert;
capital at the time of the passing of the statute (1 Edw. 2), or
was made so by subsequent statutes ; for the object of the st-ut’ute
was to restrain the common law (which made all breaches of
prison felonics) to the cases of imprisonment for capital offences ;
and therefore, when an offence is made a capital one, it is as;
much out of the henefit of the statute (1 lidw. 2) as if it
had -been always so.2 It is also to be observed, ihat, though
the offence for which the party is commitied be supposed

in the mittimus, to be of such a nature as requires a capitai
judgment, yet, if, in the event, it be found to be of an inferior
nature, and not to require such a judgment, it scems that the
breaking of the prison on a commitment for it cannot, by this
statute, be felony ; as the words are, ¢ except the cause for which
he was taken and imprisoned require such a judgment.’ And, on
the other hand, if the offence which was the cause of the com-
mitment be of such a naturc as requires a capital judgment, but
he isuppos'ed, in the mittimus, to be of an inferior degree, it will,

as 1t seems, be felony within the meaning of the statute ; since

the fact for which he was arrested and committed, does in truth

require judgment of life, though the nature or quality of the

offence he mistaken in the mittimus.® :

§ 1080. “a Party attainted is within the Statute. — A party aci-
ua.liy attainted of the crime charged against him, who breaks his
prison, is as clearly within the meaning of the statute, as one
under an accusation only; though the offcnce of one already
&ttainted, not requiring any second judgment, is not therefore

L 2 Hawk. ¢. 18, § 14. 12 H
* 2 Tnst. 592; 2 Hawk. c. 18, § 13. Al o 18,8 16
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within the precise words of the statute, namely, *except the
cause for which he was taken and imprisoned require such a judg-
ment) But the manifest meaning of the- statute is, that the
breaking of prison shall not be a capital offence, nnless the crime
for which the party was in prison be also a capital offence : — the
makers of the statute could not intend a greater favor to persons
actually attainted, and under the condemnation of the law, than
to persons under an accusation only.!

§ 1081. “What Force is necessary to constitute a Prison Breaking.
—- The next point for consideration is, what shall be sald to be a
breaking of prison within the meaning of the statute; and the
rules upon this subject are, that there must be an actual break-
ing, or some real force or violence, and not such only as may be
implied by construction of law: and, therefore, if without any
obstruction a prisoner go out of the prison doors, being opened
by the consent or negligence of the jailer, or otherwise escape,
without using any kind of force or violence, he 1s guilty of a mis-
demeanor only.? In a recent case, where one Haswell, ‘who was
convicted of horse-stealing, made his escape from the house of
correction, by tying two ladders together, and placing them
against the wall of the yard; on the top of which wall was a
range of bricks placed leose, and without mortar, some of which
were thrown down by the prisoner (it was supposed accidentally)
in getting over the wall, Mr. Baron Wood doubted, whether there
was such foree used as to constitute the crime of prisou-breaking ;
or whether it amounted only to an escape; and, the point being
reserved, the judges were unanimously of opinion that this was
a prison-breaking, and punishable as a common-law felgny.?

§ 1082. “The Breaking must be by or with the Privity of the Pris-
oner. — Another rule is, that the breaking must be either by the
prisoner himself, or by others through his procurement, or at least
with his privity; for, if the prison be broken by others without
his procurement or consent, and he cscape thirough the breach so
made, it scems that he cannot be indicted for the breaking, bub
only for the escape.”*

§ 1083. Cases of Necessity. — * Tt is also to be understood, that
the breaking must not be from a necessity arising out of an

1 2 Hawk. c. 18, § 16. * Rex ». Haswell, Russ, & Ry. 468
2 1 Hale, 611; 2 Hawk. c. 18, § 9. 4 2 Hawk, ¢, 15, § 10.

612

CHAP. XXXYV.] PRISON BREACH, RESCUE, AND ESCAPE. § 1087

inevitable accident happening without any fault of the prisoner;
as where the prison is set on fire by lightning, or otherwise with-
out his privity, and he breaks it open. to save his life.” !

§ 1684, Imprisonment for Petit Larceny. ~— Another proposition
in the books is, that, where the imprisonment is for petit larceny,?
the-breach of the prison is not felony.? It was held, however, to
be felony in New York.t

II1. The Substantive Offence of Rescue.

§ 1085, How differs from Prison Breach — from Eacape. — W
have alrcady defined this offence. It differs from prison breach
only in this, that prison breach is by the prisoner himself, while
rescue is by another; both prison breach and rescue bearing a
common relation to escape by the prisoner, as the more aggra-
vated forms of one offence. This appears to be the true state-
ment, though there are passages in the books from which somewhsat
different views may be drawn.

How the Classification should be. — We see herein, that the law
is not always wise in its classification of crimes; because, if it
were, it wonld make but one offence of the three which stand at
the head of this chapter; dividing it into breaking, whether by
the prisorer or by a third person, which would be its aggravated
form ; and into escape and assisting the escape, which would be
its milder form.
~ § 1086, Further of Classification.— The books sometimes speak
as though the only higher manifestation of the offence of rescue
was prison breach. But, — ' :

Breaking by Third Person —--Prisoner escaping.-— If there should
be a case wherein the defendant had delivered from restraint a
prizsoner who did not concur in the act which freed him, and the
prisoner should then take his liberty, clearly it would be rescue
in this defendant, but in the prisoner only escape. Such indeed

-geems to be the doetrine of Hawkins.®

§ 1087. Rescue as Accessorial. — Moreover, Hawkins 58Y8, that,

_1 2 Inst. 590; 1 Hale, 611. The fore- £ Peaple v. Duell, 8 Johns. 449. As
going extracts are from 1 Gab, Crim. to prison breach under the Massachusetts

Law, 805-308. stitute, see Comm i

) y onwerlth v. B

2 Vol I. § 879, GB0, N85, Met. 559, e - Briges, &
22 Hawk. P, C. Curw. ed, p. 187, 5 Ante, § 1065.

§1a. ¢ 2 Hawk. P, C. Curw. ed. p. 186, § 1G
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according to the better opinion, a man guilty of rescuc .CaLEHOt
* be arraigned for such offence as for a felony, until the principal
offender be first attainted,” ! — a rule which plainly does not apply
to prison breach. And this is true where the rescuer is prosccuted
for an aceessorial crime, a3z before mentioned? If, however, the
imprisoned person and the rescuer were acting together, rez?der-
ing matual aid, they would be principals in one crime, and 1'1(:1thfzr
would be an accessory to the other.® Lven under the most rigid
rules of the common law, any principal can be punished in ad-
vance of any other.

§ 1088. Compared with Bscape, again —( Officer or not). — A doc-
trine corrcet in principle is, that & rescue is committed by a per-
gon other than an officer, while an escape, of the kind not done by
the prisoner himsclf, is always the act or neglect of an officerd
Yet there arc intimations in the buoks, that a mere private indi-
vidual may be guilty of the latter offence.8 They can have no
foundation in any just legal distinction ; because the substantive
escape rests, plainly, on the duty of the oflicer to discharge his
official trust. But third persons, who are not officers, may un-
doubtedly become accessories at the fact to any kind of escape,
whether by an officer or by the prisoner himself : ¢ in otlier words,
principals in the second degree ; and, therefore, pl;l‘lisl'lable in the
same manner as the prisoner escaping, or the officer permitfing
him to escape.”

§ 1089, Must be BExit from Prison. — * As the purty himsglf,”
says Hawkins, ¢ secms not to be guilty of felony by breaking the
prison, unless he go out of it, so neither is a stranger, unless the
prisoner actually go out of the prison.” 8 Yet, —

Attempt, — Though the act of breaking, with the intent to let
the prisoner escape, may not he a technical rescue unless he does
escape, it is indictable, nevertheless, as an attempt.? _

§ 1090. Pelony or Misdemeanor.~—— A rescue, where the restraint

1 2 Hawk. P, C. Carw. ed. p. 202, § & 8 And see People v Rathbun, 21
s. p. The State v. Cutlibert, T, U. 1. Wend. 509.

Churl. 13. 7 Bee ante, § 1068, 1069 ; post, § 1301,
¢ Ante, § 1088, 1089, note.
5 Vol. L § 648-650, 663, B 2 Hawk. P. €. Curw. ed. p. 202, § &
i+ And see The State v, Errickson, 3 % The State . Murray, 15 Maine, 106.
Vroom, 421. See People ». Rathbun, 21 Wend, 509.
¢ 2 Hawk. P. C. Curw. ed. p. 200. And see concerning attempts, Vol. I
§ 723 ot seq.
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is for felony, is felony ; and, where for misdemeanor, it is misde-
meanor.t :

§ 1091. Mistake of Fact — (Rescue from Private Person). — It is
not an offence to rescue a prisoner from the hands of a private
person, unless the one rescuing knows that the prisoner was
under arrest for a felony or misdemeanor.?

IV. The Substantive Offence of Escape.

- §1092. cCourse of this Sub-title, — Escape having been defined?
we shall first, for reasons already pointed out,* look at an extract
from Gabbett,® with his authorities ; then conclude the discussion
with such further views as the few decisions in the modern books
Tender practicable.

- § 1093, “Escapa defined and distinguished from Prison Breaking
and Rescus.— The escape of a person arrested upon. eriminal
process, whether effected with or without force, before he is dis-
charged by due course of law, is punishable as an offence against
public justice. . . . And it is a clear principle of law, that an
indictment will lie not only against the party who gains his 1ib-
erty before he is legally discharged, but also against the officer
by whose default, and from whose legal eustody, he has been suf-
fered to escape. It will lie against the party himself, because all
persons are bound to submit themselves to the judgment of the law,
and to be ready to be justified by it ; and therefore whoever in any
case refuses to undergo that imprisonment which the law thinks
fit to put upen him, and frees himself from it by any artifice,
before such time as he is delivered by due course of the law, is
guilty of a high contempt, and punishable with fine and im-
prisonment.$ '

§ 1094, “To constitnte an Escape there must be an Actual Axrest,
and a Legal and Continuing Impris#énment. ~— To constitute an escape,
it is however necessary that there shall have been an actual arrest;
and therefors it has been holden that, if an officer, having a war-

14 Bl Com. 131; 2 Hawk. P, C. Pcmber, Czs. temp. Hardw. 112; Anony.
Curw. ed. p. 202, § 6; Rex v. Stokes, 5 mous, Diadison, 1.
Car. & P. 148; Rex ». Haswell, Russ. & 2 The State ¢. Hilton, 26 Misso. 109,
By. 458; Jenk. Cent, 171. And see ¥ Ante, § 1063,
Anonymouws, 2 Salk, 588, Huolt, 628; + Ante, § 1075,
Rex v. Vaux, I1 Mod. 287; Rex »v. & 1 Gab. Crim. Law, 297 et seq.
8 2 Hawk. e. 17, § 5; Cro. Car. 210
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rant to arrest a man, see him shut up in a house, and challenge
him as his prisoner, but never actually have him in his custody,
and the party get free, the officer cannot be charged with an
escape.l And, in the next place, the arrest must have been for
some criminal matter which justifies the imprisonment ; for, if the
party be arrested for a supposed crime, where no such crime was
committed (and the party not indicted for it) ; or for such a slight
suspicion of an actual crime, and by such an irregular miftéimus, as
will neither justify the arrest nor imprisonment, — the officer is
not guilty of an escape, by suffering the prisoner to go at large.
And Serjeant Hawkins lays it down as a good general rule, that,
wherever an imprisonment iz so far irregular that it will be no
offence in the prisoner to break’ from it by force, it can be no
offence in the officer to suffer him to escape.? But, according to
the same learned vriter, if the warrant of commitment do plainly
and expressly charge the party with treason or felony, and in
other respects it be not strietly formal, yet it seems that the jailer
suffering an escape is ag much punishable as if the warrant were
perfectly right; for it would be highly inconvenient to suffer
juilers to take advantage of a slip of this kind in commitments ;
which, being generally made by persons of no great knowledge
in the law, cannct be expected to be always agreeable to its forms;
and, therefore, if they be good in substance, the public good scems
to require that the jailer be as much hound to observe them as if
they were never so exactly made.® To constitute this effence it
is further essential, that the imprisonment shall Le continu-
ing at the time of the escape ;* and such continuance must be
grounded on that satisfaction which public justice demands for
the crime committed ; for, if & prisoner be acquitied and detained
only for his fees, it will not be criminal to suffer him to escape,
unless it be a part of the punishment; as where he is con-
demned to imprisonment for a certain time, and also until he
pays his fees, as in such case he is not merely detained as a
debtor.?

1 2 Hawk. ¢. 19, § 1. due to others as well as the jailer; for
9 2 Hawk. e. 19, § 2. otherwise the jailer would he the only
8 9 Hawk. c. 19, § 24 sufferer by the escape ; and that it would
4 And see Rex v Kelly, 1 Crawf. & be bard to punish him for suffering an
Dix C. C. 205, injury to himsclf only, in the non-pay

& Huwkins (vol. 2,¢. 19, § 4) says, that ment of a debt in his power to release
thie is to be intended where the fees are
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§ 1095, “Negligent and Voluntary Escapes distingnished, —— As to
the distinction between voluntary and negligent escapes, there
¢an be po doubt but that, wherever an officer who hath the cus-
tody of a prisoner charged with and guilty of a capital offence,
doth knowingly give him his liberty, with an intent to save him
either from his trial or execution, he is guilty of a voluntary
escape, and thercby involved in the guilt of the same crime of
which the prisoner was guilty, and stood charged with.! And it
seems to huve been the opinion of Lord Hale, that, in some cases,
an officer may be adjudged guilty of a voluntary escape who had
no intent {o save the prisoner, but meant only to give him a lib-
erty which by law he had no right to give ;% but Serjeant Haw-
king dissents from this opinion, and observes, that there are some

_cases whercin an officer has been found to have knowingly given

his prisoner more liberty than he ought to have had (as by allow-
ing him to go out of prison on a promise to return, or to go
amongst his friends, to find some who would warrant goods to be
his own which he is suspected to have stolen), and yet only
adjudged guilty of a negligent escape; and he infers, that the
judgment to be made of all offences of this kind must depend
upon the circumstances of the case; such as the heinousness of
the crime with which the prisoner is charged, the notoriety of his
guilt, the improbability of his returning to render himself to jus-
tice, the intention of the officer, and the motives on which he
acted, &2 But, in general, a negligent escape, as* contradistin-
guished from a veluntary escape, is where the party arrested or
imprisoned escapes agains$ the will of him in whose custody or
prison he is lawfully detained, and is not retaken before he has
been lost sight of d

§ 1096, “An Bscape implies the Negligence or Connivance of the
Oficer. — And so strongly does the law incline to presume negli-
gence in the officer where an escape occurs, that, though such
prisoner should break jail, yet it scems that it will be deemed a
negligent escapé in the jailer; becanse it will be attributed to
want of due vigilance in the jailer or his officers :5 and, upon the
same principle, if a person in custody on a criminal charge, sud-
denly, and without the assent of the constable, kill, hang, or drown

1 2 Hawk. ¢. 19, § 10, % Dalt. ¢. 168, § 4.

2 Bec post, § 1104, & 1 Hale, 601.
3 2 Hawk. ¢, 19, § 10.
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rant to arrest a man, see him shut up in a house, and challenge
him as his prisoner, but never actually have him in his custody,
and the party get free, the officer cannot be charged with an
escape.l And, in the next place, the arrest must have been for
some criminal matter which justifies the imprisonment ; for, if the
party be arrested for a supposed crime, where no such crime was
committed (and the party not indicted for it) ; or for such a slight
suspicion of an actual crime, and by such an irregular miftéimus, as
will neither justify the arrest nor imprisonment, — the officer is
not guilty of an escape, by suffering the prisoner to go at large.
And Serjeant Hawkins lays it down as a good general rule, that,
wherever an imprisonment iz so far irregular that it will be no
offence in the prisoner to break’ from it by force, it can be no
offence in the officer to suffer him to escape.? But, according to
the same learned vriter, if the warrant of commitment do plainly
and expressly charge the party with treason or felony, and in
other respects it be not strietly formal, yet it seems that the jailer
suffering an escape is ag much punishable as if the warrant were
perfectly right; for it would be highly inconvenient to suffer
juilers to take advantage of a slip of this kind in commitments ;
which, being generally made by persons of no great knowledge
in the law, cannct be expected to be always agreeable to its forms;
and, therefore, if they be good in substance, the public good scems
to require that the jailer be as much hound to observe them as if
they were never so exactly made.® To constitute this effence it
is further essential, that the imprisonment shall Le continu-
ing at the time of the escape ;* and such continuance must be
grounded on that satisfaction which public justice demands for
the crime committed ; for, if & prisoner be acquitied and detained
only for his fees, it will not be criminal to suffer him to escape,
unless it be a part of the punishment; as where he is con-
demned to imprisonment for a certain time, and also until he
pays his fees, as in such case he is not merely detained as a
debtor.?

1 2 Hawk. ¢. 19, § 1. due to others as well as the jailer; for
9 2 Hawk. e. 19, § 2. otherwise the jailer would he the only
8 9 Hawk. c. 19, § 24 sufferer by the escape ; and that it would
4 And see Rex v Kelly, 1 Crawf. & be bard to punish him for suffering an
Dix C. C. 205, injury to himsclf only, in the non-pay

& Huwkins (vol. 2,¢. 19, § 4) says, that ment of a debt in his power to release
thie is to be intended where the fees are
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§ 1095, “Negligent and Voluntary Escapes distingnished, —— As to
the distinction between voluntary and negligent escapes, there
¢an be po doubt but that, wherever an officer who hath the cus-
tody of a prisoner charged with and guilty of a capital offence,
doth knowingly give him his liberty, with an intent to save him
either from his trial or execution, he is guilty of a voluntary
escape, and thercby involved in the guilt of the same crime of
which the prisoner was guilty, and stood charged with.! And it
seems to huve been the opinion of Lord Hale, that, in some cases,
an officer may be adjudged guilty of a voluntary escape who had
no intent {o save the prisoner, but meant only to give him a lib-
erty which by law he had no right to give ;% but Serjeant Haw-
king dissents from this opinion, and observes, that there are some

_cases whercin an officer has been found to have knowingly given

his prisoner more liberty than he ought to have had (as by allow-
ing him to go out of prison on a promise to return, or to go
amongst his friends, to find some who would warrant goods to be
his own which he is suspected to have stolen), and yet only
adjudged guilty of a negligent escape; and he infers, that the
judgment to be made of all offences of this kind must depend
upon the circumstances of the case; such as the heinousness of
the crime with which the prisoner is charged, the notoriety of his
guilt, the improbability of his returning to render himself to jus-
tice, the intention of the officer, and the motives on which he
acted, &2 But, in general, a negligent escape, as* contradistin-
guished from a veluntary escape, is where the party arrested or
imprisoned escapes agains$ the will of him in whose custody or
prison he is lawfully detained, and is not retaken before he has
been lost sight of d

§ 1096, “An Bscape implies the Negligence or Connivance of the
Oficer. — And so strongly does the law incline to presume negli-
gence in the officer where an escape occurs, that, though such
prisoner should break jail, yet it scems that it will be deemed a
negligent escapé in the jailer; becanse it will be attributed to
want of due vigilance in the jailer or his officers :5 and, upon the
same principle, if a person in custody on a criminal charge, sud-
denly, and without the assent of the constable, kill, hang, or drown

1 2 Hawk. ¢. 19, § 10, % Dalt. ¢. 168, § 4.

2 Bec post, § 1104, & 1 Hale, 601.
3 2 Hawk. ¢, 19, § 10.
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himself, this is also eonsidered as a negligent escape in the con-
stable.! And not only is the jailer responsible for the security of
the jail, and the safe custody of the prisoners, but a neglect in not
keeping juils in a proper state of repair, by those who are liable
to the burden of repairing them, appears, in many instances, to
have been treated as an indictable offence, us tending to the great
hinderance and obstruction of justice.? It seems, however, that
the presumption of default in the jailer, in cases of escape, may
be rebutted by satisfactory proof that all due vigilance was
used, and that the jail was so constructed as to have been con-
sidered, by persons of competent judgment, a place of perfect
gecurity.®

§ 1097. “What Officers are criminally responsible for the Escape of
Prisoners. — Whoever de fucto occupies the office of jailer is liable
to answer for a negligent escape; and it is in no way material
whether or not his title to the office be legal; for the ill conse-
quence to the public is the same in cither case, and there seems
to be no reason that a wrongful officer should have a greater
favor than a rightful one.t It seems, however, that an indict-
ment for a negligent escape will only lie against those officers
upon whom the law casts the obligation of safe custody; and will
not lie against the mere servants of such officers.®  As to the case
of a sheriff, he is a5 much liable to answer for an escape suffered
by the jailer or bailiff (who are his officers or ministers) as if he
had actually -suffered it himself. But though a sheriff muy be
indicted for the offence of his jailer or bailiff (whether the escape
was voluntary or negligent), and fined and imprisoned in respeet
thereof, yet where the jailer voluntarily suffers a felon to escape,
it shall be felony only in the jailer, who was éimmediately intrusted
with the custody, and not in the sheriff. And so a principal
jailer is only finable for a voluntary escape suffered by his deputy ;
for no one shall suffer capitally for the crime of another ; and, if
a deputy jailer be not sufficient to answer (the fine) for a negli-
gent escupe, his prineipal must answer for him, And in the case
of a justice of peace, if he bails a person not bailable by law, it is
a negligent escape, for which he is finable at common law, and

1 Thalt. e 159, § &, £ 9 Hawk. o. 19, § 23.  And see ante,
% See the precedents § Chit. C. L. 668, § 302; Commonwcalth v Comnell, 3
869 ; 4 Wentw. 363. Grat. 587,
8 } Rupsa. C. L. 371 & 3 Burn (Chitty's} Escape, p. 6.
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by the justices of jail delivery; and the jailer is in such case
excused.! _

§ 1098. “Persons suffering Becapes, how proceeded against. — Per-
sons charged with having suffered escapes may be proceeded
against by indictment or information ; and, in some cases, the
proceeding is a summary one in the nature of an attachment: as
where, persons being present in a court of record are committed
to prison by such court, if the keeper of the jail (who is bound to
have them always ready when the court shall demand them) shall
fail to produce them, the court will adjudge him guilty without
further inquiry, unless he have some reasonable excusc; as that
the prison was set on fire, or broken open by enemies, &e. ;3 but,
as to other prisoners who are not so committed, the jailer or other
person who has them in custody is not punishable for their escape
(except in some special cases) until it be presented.

§ 1099, “When a Voluntary Escape amounts to Felony.— We
have already observed, that a voluntary escape? amounts to the
game kind of crime as the offence of which the party was guilty,
and for which he was in cusfody; and this will be the case,
whether the person escaping .wete actually committed to some
juil, or under an arrest only, and not committed ; and whether he
were attainted, or only accused of such crime and not indicted ;3
for the law communicates the crime of the cffender to the person
allowiug him to escape. . . . And no escape will amount to a
felony, unless the cause for which the party was committed were
actually such at the time of the escape: and, thercfore, if a jailer
suffer one to escape who is committed for having given a dunger-
ous wound to another who afterwards dics of such wound, yet he
is not guilty of felony; for that the offence of the prisoner was
but & trespass at the time of the escape ; and though by a fiction
of law it be afterwards, for some purposes, esteemed a felony
from the time of the giving the wound, yet it shall be so con-
strued in respect of those only who were privy to the wound.t
It is also laid down, that a person who has suffered another to
escape cannot be arraigned for such escape, as for felouy, until
the principal be attainted ; on the ground that he is only punish-

11 Hale, 596; 2 jlawk. ¢. 19, § 19. fered by an officer, and as against the
Bee Vol 1. § 218-221, 318. officer,
2 That is, an escape knowingly suf- 3 2 Hawk. c. 19, § 22,
- ¢ 2 Hawk. ¢. 19, § 25
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able in this degree as an accessory to the felony; and no acces-
sory ought to be tried until the principal be attainted ; but that
he may be indicted and tried for a misprision or misdemeanor
before any attainder of the principal offender ; for, whether such
offender were guilty or innocent, it was a high contempt to suffer
Lim to escapel

§ 1100, “ Punishment of Negligent Escapes. — W henever a person
is found gnilty, upen an indictinent or presentment, of a negligent
escape of a criminal actually in his custody, he ought to be con-
demned in a certain sum to be paid to the king ; which is most
properly to be called a fine: and it seems that, by the common
law, the penalty for suffering the negligent escape of a person
attainted was of course a hondred pounds; and, for suffering
such escape of a person indicted and not attainted, was five
pounds 32 but if the person escaping were neither attainted nor
indicted, that it was left to the discretion of the court fo assess
such a reasonable forfeiture as should seem proper: and if the
party had twice escaped, it seems that the penalties above men-
tioned were of course to be doubled ; yet that the forfeiture was
to be no greater for suffering a prisoner committed on two several
accusations to escape than if he had heen committed but on one.?
It is said that one voluntary eseape amounts to a forfeiture of a
jailer’s office ; and that if a jailer suffer many negligent cscapes,
he may also be ousied by the court* And whereas persons
indicted of felonies, after removing the indictments before the
king, and yielding themselves to the marshals of the King’s
Bench, had been, incontineuntly, let to bail by the mazrshals, the
b Edw. 3, c. 8, K. & I. enacts, that, if any such prisoner be found
wandering out of prison, by bail or without bail, the marshal,
being found guilty, shall have a year’s imprisonment, and be ran-
sorned at the king's will. :

§ 1101, “Bscapes, when sufferad by Private Persons, how pun-
lshed” — A private person may be also guilty of an escape ; and

! 2 Hawk. c. 19, §26. But see the prisoner. See ante, § 1070, 1071, 1074,

CHAP. XXXV.]| PRISON BREACH, RESCUE, AND ESCAPE. § 1102

is, in general, punishable in like manner as a jailer or other offi-
cer: and the general rule is, that wherever any person has another
Iawfully in his custody, whether upon an arrest made by himself
or another, he is guilty of an escape, if he suffer him to go af
large before he has discharged himself by delivering him over to
some other who by law ought to have the custody of him.! And
if a private person arrest another for suspicion of felony, and
deliver him into the custody of amother private person who re-
ceives him, and suffers him to go at large, it iz said that both of
them are guilty of an escape; the first, because he should not
have parted [with] him till he had delivered him into the hands
of a public officer; the latter, becanse, having charged himself
with the custody of a prisoner, he ought at his peril to have taken
care of him.2 But where a private person, having made an arrest
for suspicion of felony, delivers over his prisoner to the proper
officer (as the sheriff or his hailiff, or a constable), from whose
custody the prisoner cscapes, such private person will not be
chargeable. He cannot, however, excuse himself from the escape
by alleging that he delivered the prisoner over to an officer, with-
out showing to whom in partieular, by name, he so delivered him,
that the court may certainly know who is answerable.> And, as
to the manner in which a private person is punishable for an
escape, it is laid down that it it be voluntary, he is punishable in
the same manner as an officer; and if it were negligent, he is
punishable by fine and imprisonment, at the discretion of the
court.?

§ 1102, *aiding Escapes, or Attempts to escape, how punished. —
As to aiding prisoners in escaping, or attempting to eseape, it
geems to be clear, that, by the common law, any assistance what-
goever given to onc known to be a felon, in order to hinder his
being apprehended or tried, or suffering the punishment to which

1 2 Hawk. c. 20, § 1; 1 ITale, 595. no legal duty to perform like that in.
2 2 jlawk. c. 20, § 2. : cumbent on officers of justive, clearly
i 2 Hawk. c. 20, § 5, cannot be more leuvily panished than

42 Hawk. e. 20, § 6. There are c¢an the prisoner whom they ald and

clause of 7 Geo. 4, c. G4, § 11, English,
and ¢ Geo. 4, ¢ &4, § 26, Irish, The
doctrine of Mr. Gabbett’s text on this
last point cannot be correct; for a vol-
untary escape guffered by an officer must
gorrespond to a prison breach by the
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1085-1087.

2 2 Hawk. e. 19, § 81, 33 ; Ilale, Sum.
1123 ; Staundf. I* C. 35. But see 1 Hale,
604,

¥ 2 Hawk. c. 19, § 83.

4 2 Hawk. c. 19, § 80.

5 Bee antc, § 1088,

many cases in which private persons, by
the conduct mentioned in Mr. Gabbett’s
text, become accessories after the fact
in the felony of the prisoner who Is
permiited to escape. DBuat unless they
are such sacccssaries, or unless their
act amounis te a rescue, they, having

abet at the fuct be punished for the
same escupe. Ju this view they are
punishable, but not as officers are; they
are rather punishable as » woman is
who aids a8 man in commifting a rape

See ante, § 1088,
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he is condemned, is sufficient to make the person giving such
assistance an accessory after the fact to such felony: and the aid-
ing and assisting any prisoner to escape out of prison, by what-
over means it may be effected, or whatever be the nature of the
offence with which such prisoner is charged, is an offence of a
mischievous nature, and indictable as an ohstruetion to the course
of justice.”?

§ 1108, Bscape by Prisoner himself -— (Misdemeanor). — An
escape by a prisoner himself is no more than a misdemeanor,
whatever be the crime for which he is imprisoned. But this doc-
trine does not include prison breach ;2 it refers only to his walk-
ing away where there are no obstrictions to prevent, as, says
Hawkins, *“if, without any obstruction, a prisoner go out of the
prison doors, being opened by the consent or mnegligence of the
jailer, or otherwise escape without using any kind of forve or vio-
lence, he is guilty of a misdemeanor only, but not of felony,”3

§ 1104. Consent of Keeper. — The keeper of a prizon, or other
officer having a prisoner in custody, has no right to consent to an
escape ; and, if he does, the escaping prisoner is no less guilty.*
Thus, —

Prisoner having Liberties given. — In Connecticut, where an im-
prisoned conviet, by permission of his keeper, went about the
land conneceted with the jail; went to market and brought thence
provisions for the inmates ; cooked for them in the kitchen of the
dwelling-house attached to it; went to the adjacent barn, and
there fed and milked the cow; and from the barn, without the
jailer’s knowledge, departed, —he was held, by the majority of
the court, to be guilty of a eriminal escape. Said the judge: It
was long ago decided by the Court of King’s Bench in England,
that, although a prisoner departs from prison with the keeper’s
license, yet it is an offence as well punishable in the prisoner as
in the keeper.® That doctrine has never since heen overruled,
but often recognized as law.”® Church, J., who dissented, was

1 2 Hawk. c. 20, § 26. The foregoing 4 Commouwealth v. Sheriff; T Grant,
quotation is from 1 Gab. Crim. Law, Pa.187. See Gano v Hall, 42 N. Y. 67.
p. 207-303. & Referring to Hobert’s Case, Cro.

2 Ante, § 1670, 1076, Car. 208.

3 2 Huwk, P. C. Curw. ed. p. 186, § 9; & Referring to The State ». Doud, T
4 Bl Com, 128, 130, Such an escape is  Conn. 834,
prison breach in Beotland. Hutton’s
Case, 1 Bwinton, 497, )
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of opinion, that the prisoner showld not be convicted unless,
when he went to the barn, he meant to escape, and of this the
jury should judge.!

Keeper granting Liberties. — A sentence to a prison means to
the four walls of it; and, if the keeper permifs a prisoner to go
at large, he commits thereby the erime of escape : 2 unless, indeed,
the statute authorizes, as it sometimes does, a range outside® So
a constable of the night is guilty of an indictable misdemeanor if
he suffers to cseape a strect-walker, delivered to his custody by
one of the nightly watch.?

§ 1105. Felony or Misdemeanor. — This has already been in part
considered.? In cases not coming within a different rule, escape
is felony or misdemeanor according as that for which the escap-
ing prisoner was confined is the one or the other; and, at the

common law, it is to receive the same punisiyment.®
§ 1106. English and American Statutes.— There are, on this

-gubject, some English statutes later than 1 Edw. 2, stat. 2, de

Frangentibus prisonam ;7 and there are some American ones;
but they seem not to require any special observation here.?

1 Riley » The State, 16 Conn. 47,
majority opinion by Waite, J.

2 Lmekey v, The State, 14 Texas, 400;
Smith » Commonwealth, ¢ Smith, Pa.
420; Nall » The State, 34 Ala. 262
And see White » The State, 13 Texas,
133,

3 Schoettgen v. Wilson, 48 Miszo. 253 ;
Commonwealth ». Curley, 101 Mass. 24

i Rex z. Bootle, 2 Bur. 864 ; a.¢. nom.
12ex r. Booty, 2 Keny. 675, See Brock
v. King, 2 Jones, N, C, 302.

5 Ante, § 1102, 1108.

¢ Weaver v, Commonwealth, 5 Casey,
415, Punishment. — And see, 13 to the

punishment, Stavens r. Commeonwealth,
4 Met. 360; Oleson ». The State, 20 Wis.
58; The State ». Doud, 7 Conn. 854,

T Ante, § 1070,

% Sce Bex ». Shaw, Rues. & By. 026,
Rex r. Walker, 1 Leach, 4th ed. 97 ; Rex
v. Greeniff, 1 Leach, 4th ed. 565; Beg »
Fayne, Law Rep. 1 C.C.27, 10 Cox C. C.
221: Kyle » The State, 10 Ala. 256
Hughes » The Siate, 1 Eng. 181 ; The
State ». Bates, 23 lown, 95; Commun-
wealth ». Mitchell, 3 Bush, 30; Barthe-
low o The State, 26 Texas, 1756; Kava-
naugh ». The State, 41 Ala..299; D’cople
v. Tompking, 9 Johne, 70.

Tor PROFANE SWEARING, see BLASTOENY AND PROFANENESS. -
PUBLIC MEETINGS, see DisTURBING MEETINGS.
PUBLIC SHOWS, see Vol. L § 1145 et seq.

PURLIC WAY, see WaT.
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CHAPTER XXXVI.
RAPE.!

§ 1107, Introdpetion.
1108-1115. Ilistory and Definition.
1116, 1117, The Man who commits the Offence.
1118, 1119. The Woman on whom it is committed.
1120, 1121. Kind of Force necessary.
1122-1128. Consent which prevents Act from being Rape.
1127-1132. Carnal Knowledge necessary.

1123. Carnal Abuse of Children.

1134-1154 Remaining and Connected Questions,

§ 1107. How the Chapter divided. — We shall consider, I. His-
tory and Definition of the Offence; II. The Man who commits
the Offence; IIl. The Woman on whom it {3 committed; IV,
The Kind of Force necessary; V. The Consent which will pre-
vent the Act from being Rape; VI, The Carnal Knowledge
necessary ; VIL Carnal Abuse of Children; VIIL. Remaining
and Connected Questions.

1. History and Definition of the Offence.

§ 1108. Whether Statutory, or at Common Law.— Rape i3 gen-
erally treated of, in England, as a statutory offence. In a certain
sense if is so there; and, in another, it is there an offence at the
common law. In our own country, it ig, at least, an offence at
the common law in the sense that the English statutes were ac-
cepted by the settlers as of common law force with them.

How in Engtand. — 1lale classes this offence among ¢ felonies
by act of Parliament.” - He proceeds: “ Rape was anciently a
felony, as appears by the laws of Adelstane mentioned by Brace
ton, lib. 8, and was punished by loss of life. But in process of

1 For matter relating to this title, see § 947 et seq. Andsee, na to bath Inw and
Vol. L § 260, 261, 373, 554, T46, 762, 788, procedure, Stat. Crimes, § 212, 318, 478~
795, 803, 935. For the pleading, prac- 494, 505, 511, 643,
tice, and evidence, see Crim. Proced. II.
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time that punishment seemed too hard ; but, the truth is, 4 severa
punishment succeeded in the place thereof, namely, castration,
and the loss of the eyes, as appears by Bracton (who wrote in
the time of Henry ITL), lib. 3, ¢. 28. But then, though the
offender was convict at the king’s suit, the woman that was ray-
ished, if single, might, if she pleased, redeem him from the exe-
cution, if she eleclted him for her hushand, and the offender
consented thereunto.”!

§ 1109. 8tat. Westm. 1. — The same authority informs us, that
thus stood the law when Stat. Westm. 1 (3 Edw. 1, c. 13, 4. D.
1275) was enacted, as follows: “The king prohibiteth, that none
do ravish, nor take away by force, any maiden within age [thut
is, under twelve years?], neither by her own consent nor with-
out, nor any wife or maiden of full age, nor any other woman
against her will ; and, if any do, at his suit that will sue within
forty days the king shall do common right; and, if none com-
mence his suit within forty days, the king shall sue; and such as
be found culpable shall have two years’ imprisonment, and after
shall fine at the king’s pleasure; and, if they have not whereof,
they shall be punished by longer imprisonment, according as the
trespass ® requireth.”

§ 1110. How construed. — Says Lord Hale: “This statute
gives a punishment by imprisonment and ransom only, if attaint
at the king’s suit, and takes away castration and putting out of
eyes; bus, it seems, as to the suit of the party, if commenced
within forty days, it alters not the punishment before.” ¢

§ 1111. stat. Westm. 2, — Thus we are at a period in the his-
tory of this offence when it was simply a misdemeanor punishable
by fine and imprisonment. We are next to inquire what were the
limits assigned it by the act which raised it to felony ; that is, how
it was therein defined. We have the answer in that part® of Stat.
Westm. 2 (183 Edw. 1), c. 84, A.D. 1285, which is as follows:
“If a man from henceforth do ravish a woman married, maid, or
other, where she did not consent neither before nor after, he

1 1 Hale . C. 828, 627. 3 As to the meaning of the word tres-
2 2 Inst. 181, where Lord Coke says: pass, see Vol. 1. § 625,
“Here it shall be taken for her age of * 1 Hale . C. 827,
consent; that is, twelve years old, for 5 For the entire statute, sce ante,
that is her age of consent to marviage” § 874, note.
And gee 1 Bishop Mar. & Div, § 143 et
seq,

YOL. 1L, 40 625
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shall have judgment of life and of member. [This clause refers
particularly to the now obsolete semi-civil proceeding by appeal.']
And likewisc where a man ravisheth a woman married, lady, dam-
gel, or other, with force, although she consent after, he shall have
such judgment as before is said {that is, of life and member ?] if
he be attainted at the king’s suit, and there the king shall have
the suit.” 3

§ 1112. Stat. Blis.— By 18 Eliz. c. 7, § 4, it is, “for plain
declaration of law,” enacted, * that, if any person shall unlaw-
fully and carnally know and abuse any woman-child under the
age of ten years, every such unlawful and earnal knowledge shall
be felony. and the offender thereof being duly convicted shall
suffer as a felon without allowance of clergy.”

§ 1113, How Rape defined. — The effect of these several stat-
utes will be more or less considered in subsequent parts of this
chapter. DBut what is material in this connection is o consider
what, according to these statutes, is the true definition of the
felony of Rape. The following is, in substance, what is found in
most of the bhocks 14—

Common Form of Definitlon. — Rape is the having of unlawful
carnal knowledge, by a man of a woman, forcibly and against her
will.?

CHAP XXXVL] RAPE, § 1115

§ 1114, Definition compared with Statute.— This definition is,
in the main, in accord with the statute — namely, Westm. 21~
which had created and given limits to the felony. But, as to the
mental condition of the woman at the time when the ravishment
is committed, it departs from the statutory terms. Where the
statute has “ did not consent,” it is in this definition “ against her
will ;7 and, under various cireumstances, there is a great differ-
eunce between the act done * against the will” of the soman,
and the same act, simply, “ where,” to use the exact words of the
statute, “ she did no$ consent.” 2

§1115. Corrected Form of the Definitlon.— We shall have no
occasion to inquire for the source of the old error. It may have
arisen from copying definitions which existed anterior to the stat-
ute of Westm. 2, or from the mere accident of overlooking its
exact words or not distinguishing them from the differing ones of
the earlier statute of Westm. 1.3 If the former supposition is
correct, then the statute, enlarging the common law, should have
led writers to enlarge the definition ; if the latter, still the error
remains obvious. Let us, therefore, bring the definition $o the
statutory terms ; thus, — Rape is a ravishment by a man, of a
woman, with force where she does not consent. Still the old
form may be well enough if corrected at the point where, in
sense, it departs from the statute ; thus, — Rape is the having of

1 2 Tnat. 438, 434,

2 The meaning of which is, that ¢ he
phall be attainted of felony.,” 2 Inst.
434,

3 Says Lord Coke: *Hereby it ap-
peareth, that the first clanse is to be in-
tended of the suit of the party, this
branch providing expressly for the suit
of the king ;" that is, for proceeding by
indictment or information. 2 Inst. 434

+ And gee Vol I. § 554

¥ Bast. —“ Bupe is the unlawful car-
nal knowledge of u wowan by foree and
against er witl” 1 Eust P. C. 434,

Lord Coke, in the 2d Institute, pre-
sents the following from the Mirror:
# Ilape iz when a man hath carnal knowl-
edge of a woman by force, and against
her will” 2 Inst. 180. In the 3d Insti-
tute: “ Rape is felony by the common
law [the reader has seen, in ihe text,
that this is pot quite accurate], declared
by Purliament for the unlawful and cae-
nal knowledge and abuse of any woman
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above the age of ten years apainst her
will [see as to children Letween the ages
of ten and twelve, post, § 1133], or of a
woman-child under the age of ten years
with her will, or against her will, and tha
offender shall wot have the benefit of
clergy.” 3 Inst. 80.

Lord Hale, referring to the place, 3d
Inst. just cited, defines: *Rape ia the
carnal knowledge of any woman alove
the age of ten years aguinst her will, and
of & woman-child under the age of ten
years with or against ber will” 1 Hale
P. C. 628. '

Hawking. — “It seems that rape isan
offence in having unlawiul and carnal
knowledge of a wornan by forece and
against her will.” 1 Hawk. P. C. Curw.
ed.p. 122, § 2

Blackstone. — Rape is “the carnal

koowledge of a woman forcibly and

against her wiil.” 4 Bl Com. 210..
Russell. —** Rape haa been defined
to he the having volawful and carnal

unlawful carnal knowledge, by a man of & woman, foreibly, where
she does not consent. And late English authorities sustain this
correction of the definition* If the carnal abuse of female chil-

knowledge of & woman by force and
against her will,” 1 Russ. Crimes, 3d
Eng. ed. 675,

1 Ante, § 1111,

% In Clommonwealth ». Burke, 105
Mause. 378, the learned judge who deliv-
ered the opinion of the court undertakes
to show, that the two cxpressions,
“against her will” and “ where she did
net consent,” mean” exactly the same
thing. This is a simple question of the
significance of terms in ihe English lan-
guage. To the minds of some people,
there iz a marked difference; if, to
uthers, the expressions pppear identieal
in meaning, the opinionr iz one not un-
lawful for them to held, The question
does not seem to Tequire, or admit of,
argument.

8 Ante, § 1108,

* Reg. » Camplin, I Den, C. C. 89,
1 Cox C. C. 220, 1 Car. & K. T46; Reg. v.
Lyan, £ Cox C. C.115; Reg. . Fleteher,
Bell C.C 63,71, 8 Cox C.C. 131, Inm
the last-cited case, Lord Campbell, C. J.
said: * The question is, what is the real
definition of the crime of rape, whether
it is the ravishing of a woman against her
will, or without her consent. If the former
is the correct definition, the crime is not
in this case proved; if the latter, it is
proved. Campiin's Case seems to me
really to settle what the proper definition
is, and the decision in that case rests
upon the authority of an act of Parlia-
ment, The statute of Westminater 2, ¢.
84, defines tlie crime to be where *a man
do ravish & womah, married, maid, or
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§ 1117 SPECIFIC OFFENCES. [BooK X.

dren is to be deemed rape, — and the question is mercly one of
name, — then the definition needs enlarging to meet also this
case,

I1. The Man who commits the Offence.

§ 1116. Physical Capacity. — Rape can be committed only where
there is a physical capability in the direct perpetratort Bub we
shall see, by and by,? that one no$ capable may become guilty of
it, as & principal offender, by abetting another who is.

§1117. Under Pourteen years. — According to the English
doctrine, a boy under fourteex is conclusively presumed to be in-
capable, whatcver be the real fact.? It is so, also, in North Caro-
lina.f The reason is, that puberty docs not often develop itself
at an earlier period ; and so this rule works justice in most cases,
while its conclusive nature prevents those indecent disclosures
which tend to the corruption of public virtue In this country
generally, the rule has been little discussed ; but some courts
have held, that it is to be received only to establish a prima facte
case, which may be overthrown by actual testimony® We can

other, where she did nof consent, neither be-
Jore nor after”  [As we have secn, ante,
§1111,1114, this statement is not precisely
accurate. The eonsent given afterward
would avail the ravisher on a proceeding
by appeal, but not on an indictment.}
We are hound by that definition, and it
was adopted in Camplin’s Case, acted
upon in Byan’s Case, and subscquently
in a vaze before my brother Willes, It
would be monstrous to say, that, if "a
drunken woman returning from market
lay down and fell asleep by the road-
side, and a man, by force, had econneetion
with her, wlhilst she was in a state of io-
pensibility, and incapable of giving con-
sent, he would not be guilty of rape”
[Held not to be rape,in People ». Quin,
500 Barb. 128; but held to be rape in
Commonwealth ». Burke, 105 Muss. $76.]
And Martin, B., observed; “1 am quite
content to take the definition of rape as
we find it in the statute.” See also, post,
§ 11201124 and npotes. Now, as this
gtatute §s a part of the common law of
our States, the definition needs rectify-
ing here as much as it did in Fngland.
Massachusetts View.—In Common-
wealth v Burke, supra, Gray, J., who de-
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livered the opinion of the court (see,
ante, § 1114, note}, was of opinion that
“ where she did not consent,” in Westm.

2, meant the same thing as * against her ’

will ” in Westm. 1. The effect of the
opinion is, thut the amended definition ia
vorreet for those who can see a differ-
ence in the two forms of expression;
while yet, in truth, “against her will™
does not mean eguinst, but without her
will.

1 Nugent v. The State, 18 Ala. 521.

? Post, § 11563,

8 Vol. 1. § 373, 554, T46; Reg »o.
Philips, § Car. & P, 736; Reg. v. Jordan,
9 Car, & P. 118; Reg. v RBrimilow, 9 Car.
& P. 366,2 Moody, 122 ; Rex ». Groom-
bridge, 7 Car. & P. 582,

4+ The Statev. Sam, Winston No, 1, 800,
The point of the case was, that the boy
cannot be guilty of the attempt. Ard
see Vol L. § T46.

5 See 1 Bishwop Mar, & Div. § 146

& Vol. L. § 378; Williams » The State,
14 Ohio, 222 ; Tliltabiddle ». The State, 35
Ohlo State, §2; Teople » Croucher, 2
Wheeler Crim. Cas. 42; People v. Itan
dolph, 2 Parker C. C. 17¢. Sce The
State ». Handy, 4 Harring. Del. 666,

CITAP. XXX VL] RAPE. § 1120

hardly suppose the instances of physical capability exhibited at
an earlier age than fourteen years, in a boy, sufficiently numerous
to call for the abolition of a technical rule so well adapted as this
to prevent those particular statements of indecent things which
wear away the nice sense of the refined, placed, by the Maker,
in the human mind as one of the protections of its virtue.

II1. The Woman on whom the Offence 18 committed.

§ 1118, Age.— Woman’s physieal nature is earlier developed
than man’s. Therefore legal puberty is fixed in her at twelve,
where in him it is fourteen.! But puberty of the female is not
essential in rape ; though, at the common law, the question was a
little in doubt when she was under ten. Plainly enough, how-
ever, the girl is never too young, provided this offence is in fact
committed on her.?

§ 1119. Unchaste Woman. — This offence may be committed as
well on a woman unchaste, or a common prostitute, as on any
other female.? Tn matter of evidence, however, want of chastity
may, within recognized limits, be shown as rendering it more prob-

able that she consented.?

Wwife. — But a husband does not become guilty of rape by
forcing his wife to his own embraces ; though, if he is present
abetting another man who forces her, he does.’

IV. The Kind of Force necessary.

§ 1120. Question complicated with that of Consent.— The ques-
tion of the foree necessary complicates itself with that of the con-
sent which prevents the act from being rape. Thus, —

1 1 Bishop Mar. & Div. § 143-146,

2 1 Hale I* G. €50, 681; Rex ». Bra-
gier, 1 Leach, 4th ed. 195, 1 Bast P. C. 435,
1 Gab. Crim. Law, 823, 4 BL Com. 214;
Reg. v Nesle, 1 Car. & K. 591, 1 Den.
C. C.306; 1 Hawk. P.C. Curw. ed. p. 123,
§4; Hays ». People, 1 Hill, N. Y. 351;
Stephen ». The State, 11 Ga. 225; Beg.
#. Reurden, 4 Fost. & F. 76. Sce Stat.
Crimes, § 211; Sydney ». The State, 3
Humph. 478, Tnder the differing forma
of our statutes, this question may be the
one way or the other according to their
terms. .And see Fizell v. The State, 25

Wis. 364; Blackburn ». The State, 22
Olic State, 102; Stat. Crimes, § 487,

3 1 Iawk. I’ C. Curw, cd. p. 122,§ 7;
Plessant ». The State, 15 Ark. 624; Rex
». Barker, 3 Car. & 1. 589; Pleasant v.
The State, 8 Eng. 360; Wright ». The
State, 4 Humph. 194 ; Higgins ». People,
1 Eun, 307,

¢ Crim. Proced. II. § 965, 966 ; Woods
. People, 55 N. Y. 515; Reg. v. Hallett, 9
Car. & P. 748,

5 1 Hale P. C. 620. See ante, § 1116,
1117 ; post, § 1135
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§ 1122 SPECIFIC OFFENCES. [BOOK X.

Frand. — We ghall see, under our next sub-title, that, if & con-
sent to the connection is given, it protects the man on a charge of
rape, even if he obtained it by some fraud, Now, were ithe IE'LW
not so, but were the consent thus precured void as consent, st-ﬂl,
where it exists, there is probably not the force which is an in-
gredient in rape.! Yet,—

Force involved in the Act. — Wherever there is a carnal connec-
tion and no consent in fact, fraundulently obtained or otherwise,
there is evidently, in the wrongful act itself, all the joree which
the law demands as an element of the crime. For example, —

§ 1121. Connection with Idiotic Woman. —— A woman with less
intellect than is required to make a contract may so consent to a
carnal connection that it will not be rape in the man? But, if
she is so idiotic as to be absolutely incapable of consent or dis-
sent, and the man does not suppose he has her consent, the con-
nection with her is rape.d If more of force were required than is
jnvolved in the earnal act, this could not be so. Again, —

Woman Unconsclous from Drink. — * If,” said the learned judge
to the jury in one case, the woman “ was in a stafe of uncon-
soiousness at the time the conneetion took place, whether it was
produced by the act of the prisoner or by any act of her own,
any one having conncction with her would be guilty of rape. If
she wag in a state of unconsciousness, the law assumes that the
connection took place without her consent, and the prisoner is
guilty of the crime charged.”* An illustration of this oecurs
where she is so drunk as not to know what is done.?

V. The Consent which will prevent the Act from being Rape.

§ 1122, Condition of the Authorities. — Most of the cases on this
head arose when it was supposed the carnal act must be * against
the will” of the woman, instead of being simply * without her
consent.”® The consequence has beem, that, in some instances,

CHAP, XXXVL] RAPE, § 1122

the act has been held not to be rape where the resnlt would have
been the other way if the amended definition had been in the
minds of the judges. But we cannot absolutely reject all these
cases as authorities. Moreover, in many of our States, the stat-
utes define rape in the terms of the old common-law definition.

Will overcome by Fraud. — Where the woman consents in fact
to the connection, it is not rape in the man, though he obtained
her consent by persuasion or even by fraud.! Thus, —

Personating Husband. — A man who gets into bed with 2 mar-
ried woman, meaning she shall believe him to be her husband,
does not commit rape when, so mistaking, she admits him to con-
nection.? But if she is asleep, and he knows it, she can give no
consent ; then a connection with her, thus unconscious, will be
rape, within a principle above stated.®> Again, —

Trick of Medical Practitioner. — If a medical practitioner repre-
gents to a woman that a copulation is necessary as a part of his
treatment of her case, and she cousents through faith in his rep-
resentation, the act is not rape. Though her consent was ob-
tained by fraud, still she consented.! But if she consents to a
surgical operation, and he hag connection while she thinks he is
performing it, this is rape.

Woman's Will opposed. — It is plain, that, in the ordinary case,
where the woman is awake, of mature years, of sound mind, and
not in fear, a failure to oppose the carnal act is consent. And
though she objects verbally, if she makes no outery and no resist-
ance, she by her conduct consents, and the carnal act is not rape
in the man.® Some of the cases, both old and modern, are quite
too favorable to the ravishers of female virtue, ard onght not to

1 And see Kelly ». Commonwealth, 1
Grant, Pa. 484; Lewis ¢. The State, 3
Ala. 54; Teople . Royal, 53 Cal. 6i2; Me-
Nair ». The State, 53 Ala. 453; The
State ». Riggs, 1 Iloust. Crim. 120; and
varicus cases cited post, § 1122-1124.

1 Post, § 1123; Reg. v I letcher, Law
Rep. 1 C.C.39; Rloodworth ». The Stat-e,
# Baxter, 814 ; The State ». Atherton, &0
Tawa, 189, 101,
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8 The State » Tarr, 28 Iowa, 397;
Reg, » Barratt, Law Rep. 2 C, C. 81, 12
Cox C. €. 498; Reg. ». Fletcher, Bell
C. (. 82; Reg. v. Connolly, 26 U.C. Q. B.
317. See post, § 1122-1124 and note;
Reg. ». Ryan, 2 Cox C. C, 115,

4 Reg. ». Ryan, supra.

5 Commonwealth o Burke, 105 Mass.
376; ante, § 1115, note.

6 Antg, § 1114, 1115

1 The State v. Burgdorf, 53 Misao. £5;
Clark = The Btate, 30 Texas, 448; Wal-
ter ». People, 50 Barb. 144,

2 Reg. . Clarke, Dears, 397, 18 Jur.
1059, 29 Eng. L. & Eq. 542; Rex ». Jack-
pon, Nuss. & Ry. 487; Reg. v Williains,
8 Car. & P, 286: Reg. v, SBaunders, & Car.
& P. 265; Neg. » Barrow, Law liep. 1
G (. 156 {questioned in Reg. v. Flattery,
infra); Reg v. Francls, 13 0. C. Q. B.
116; Wyatt v. The State, 2 Swan, Tenn.
8% ; Lewis » The State, 30 Ala. 5d.
4And see Sullivant v. The State, 3 Eng.
400 ; Commonwealth v Flelds, 4 Leigh,
648 ; People ¢ Bartow, 1 Wheeler Crim.
Cus. 378. But see The State ». Shepard,

7 Conn. §4; Anonymous, 1 Wheele
Crim, Cas. 381, note. As to the Scotch
law, see Fraser's Case, Arkley, 529; Reg,
v. Bweenie, 8 Cox €. C, 223,

? Ante, § 1121; Reg. v Mayors, 12
Cox C. C. 311, 4 Eng. Rep. 6559; Rep. v
Young, 14 Cox C. C. 114, This distine-
tion has not alwaye been in the mind of
the court, as see cases in last note, and
Reg. v. Lock, Law Rep. 2 C. C. 10, 12 Cox
C.C 244,

4 Don Moran ». People, 25 Mich. 353 ;
‘Walter v. People, 50 Barb. 144 See
ante, § 58,

& Reg. ». Flattery, 2 Q. B. D. 410

¢ Reynelds v, People, 41 How. 1°r. 179,
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be followed, on this question of resistance. Thus, in New York,
wherc a man had locked his servant girl of fourteen in a barn
and had connection with her, a verdict against him for rape was
set aside because the judge at the trial had refused to charge the
jury, that, to convict him, they must be satisfied she * resisted the
defendant to the extent of her ability,” though he did tell them
that *“ the act must have been done by force and against her will
and resistance.” Said the learned judge in the Court of Appeals:
« The resistance must be up to the point of being overpowered
by actual force, or of inability from loss of strength longer to
resist, or from the number of persons attacking resistance must
be dangerous or absolutely useless, or there must be dread or fear
of death.”! In various other cases it is stated, in pretty distinet
terms, that the will of the swoman must oppose the act, and that
any inclination favoring it is fatal to the prosecution? The latter
terms are, under the facts of the ordinary case, nob repugnant to
good doctrine; and the strong, New York view might not be
very objectionable in a barbarous age; but, in our age, to compel
a frail woman, or girl of fourteen, to abandon her reason, and meas-
are all her strength with a robust man, knowing the effect will
be to make her present deplorable condition the more wretched
yet not to preserve hor virtue, on pain of being otherwise deemed a
prostitute instead of the vietim of an outrage, —is asking too much
of virtue and giving too much to vice. The text of the law, we have
seen,® and, it is believed, the better judicial doctrine, requires
only that the case shall be one in which the woman * did not

CHAP. XXXVL] RAPE. § 1124

Consent dnring Part of Act.— There are intimations, in some of
the cases, that a consent given during any part of the intercourse
will prevent the act being rape.! If it is given efter the assault,
but before the penetration, it will ;2 but, on principle, when the
offence has been made complete by penetration, no remission by
the woman or consent from her, however gquickly following, can
avail the man.t And the statute of Westm. 2 is express, that
the liability to punishment shall remain *although she consent
after.” ®

§ 1128, Woman nen compos. — We have seen,® that, if the
woman is non compos, and so neglects to oppose becanse she has
no intelligent will, the intercourse with her, when there is noth-
ing which may be called for the purpose a consent, is rape. But

" even such a woman, unless indeed the idioey is very profound,

may consentd And, if the capacity to consent exists, it must in
some way appear that she did not consent, or the connection with
her will not be rape.? But this will depend much on the circum-
stances of the case, and the want of conscnt may sufficiently
appear from the nature and extent of the idiocy itsell® As to
what it a consent, by a woman of weak mind or idiotie, it must,
on principle, in her case the same as in that of any other female,
be a yielding of the will, and not of the mere animal instinets.
But there is probably no decision to this exact proposition ; and
gome cases indicate that the concurremce of the woman’s mere
animal passions with the act will prevent its being rape.’

§ 1124. Young @irl.—If the girl is very young,? and of mind

conscnt.” Her resistance must not be a mere pretence, but in

good faith.*

1 People ». Dohring, 59 N. Y, 374, 882,
opinion hy Tolger, 4. An instruction,
thut the woman must make what seemed
to her every available endeavor to pre-
vent the ravishment wonld be unobjec-
tionable in legal principle. If she did
not in fact consent, she would do this.
But, if her refusal to consent was honest,
and she was in “dead earnest” therein,
she might resort to remonstrance, to
promises, or to a variety of other menns,
rather than to an expenditure of physi-
eal strength which she knew would be
uscless.

2 Reg. v Hallett, 9 Car. & I. 748-
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The State ». Murphy, § Ala. 765 ; Tleas
ant ». The State, § Eng. 360; Woodin »,
People, 1 Parker C. C, 404 ; People v
Morrison, 1 Parker . C. 625, 643; T’ol-
iard v. The State, 2 Iowa, 567. And sce
Charles . ‘The State, 6 Eng. 389 ; Strang
». People, 24 Mich. 1; Don Moran v. Peo-
ple, 256 Mich. 356,

8 Ante, § 1111; Reg. v, Jones, 4 Law
Times, ¥ a. 154; Commonwealth »
MelYonald, 110 Mass. 405; The State »
Cross, 12 Towa, 66; Crockett » The
State, 49 Ga. 185; The State », Shields.
456 Coon. 256,

+ Reg. v. Rudland, 4 Fost. & F. 495.

1 Commonwealth . McDonzld, supra ;
Brown v People, 36 Mich, 203; Whitts-
ker . The State, 50 Wis. 518, Bee Reg
v. Page, 2 Cox C. C. 133

2 Reg. v Hallett, 3 Car. & D. T48.

¥ Post, § 1132.

+ Vol 1§ 733

5 Ante, § 1111. And see post, § 1125,
nate,

& Ante, § 1121, -

7 vol. . § 261; Rex » Ryan, 2 Cox
(. €. 115; The State v. Crow, 10 West.
Law Jour. 501

8 Reg. v. Iressy, 30 Cox C. C.035;
Reg. ». Ryan, 2 Cox C. C. 115,

® Reg. ». Fletcher, Law Hep. 1 C. C.
0.
1 The State v, Tarr, 28 Iowa, 507;
Reg. v. Connolly, 26 U, C. Q. B, 317;

Reg. v. Barratt, Taw Rep. 2 C. G, 81, 12
Cox C. C. 498; Reg. ». Ryan, 2 Cox C, C.
115. And see Reg. v Pressy, 10 Cox
C. C. 635. _

1L Reg. ». Fletcher, Law Rep. 1 C. C.
33; Reg. v. Fletcher, Bell C. C. 63; Reg.
». Connolly, 26 U. C. Q. B, 317; Me-
Namara’s Case (Scoteh), Arkley, 521,
£24. And see Reg. ». Ryan, supra.
Where, in Michigan, the woman was of
mature years, of good size and strength,
yet in a state of dementiz, —not idiotie,
but approaching toward it,—and the
man used no fraud or force, it was ad-
judged not rape. Crosswell . Teople, 13
Mich, 427. Sce The State v. Atherton,
60 Towa, 150,

12 Not now speaking of carnal abnae,

post, § 1188,
£33
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not enlightened on the question, this consideration will lead the
court and jury to demand less clear opposition than in the case
of an older and intellicent female, or even lead them to convict
where there was no apparent opposition.! So, —

Making Drunk. — Where the prisoner had given a girl, thirteen
years of age, liguor to excite her ; and, on her becoming drunk,
had violated her while she was insensible to what he did ; he was
held to have committed rape2 But, we have seen,’ this case does
not extend to the verge of the law; it would be equally rape
though the female had been of mature years, and the defendant
had not administered the liquor.

§ 1125. Counsent through Fear.— A counsent induced by fear of
personal violence is no comsent; and, though a man lay no
hands on a woman, yet, if by an array of physical force he so
overpowers her mind that she dares not resist, he is guilty of rape
by having the unlawful intereourse.t

§ 1126. Ether or Chloroform. — The subject of rape has given
rige t0 many questions of medical jurisprudence, not within the
scope of these volumes., Omne of these relates to the effects of
ether and of chloroform, as deadening the sensibilities, impairing
the will, incapacitating the woman truly to note and afterward
describe what is done, and the like, Of cases of considerable
interest on this question, there are two, — the one, where ether
wa3 charged to have been administered, occurring in Pennsyl-
vania, and the other, an Ohio case, where the alleged agent was
chloroform.® It is doubtless sound legal doctrine, and is not
denied, that, as laid down by Lawrence, J., in the Ohio case,’
where a woman has chloroform, for example, given her by a man
to bring about with her a carnal intercourse to which she would

CHAT. XXXVL] " RAPE § 1128

not otherwise consent, then, if she “had the capacity to hear,
feel, and remember, and a capacity to speak and forcibly resist,
but the inclination to do so was lost, the will overcome by the
action of chloroform, either operating upon the will faculty, or
the judgment and reflective faculties (or sexual emotions), so that
the mind was thereby incapable of fairly comprehending the
pature and consequences of sexual intercourse, and the defend-
ant, knowing these facts, had unlawful carnal knowledge of her,
forcibly, that would be rape. And it wounld, in such a case, be
wholly immaterial whether the entire mind was disordered and
overthrown, or only such faculties therecf as are rendered inca-
pable of having just coneeptions, and drawing therefrom correct
conclusions in relation to the alleged rape.”

V1. The Carnal Knowledge necessary.

§1127. In Brief. — There must be penetration ; there need not
be emission. But the following explanations are desirable .

Emissien — { Sodomy and Rape).— The question, in rape, has
been decided differently by .different fribunals. Aceording to
Lord lale, this ingredicnt is not necessary ;! and there appears
to have been no contrary adjudication at the time he wrote. But
Tord Coke had said, that emission is essential in sodomy, so
decided * in the case of Stafford, who was attainted in the King’s
Bench and exceuted ;7 2 adding: “ In rape there ought to he pen-
etration and emission of seed.”? But, though writers generally
assume that rape and sodomy stand on common ground, reflection
may suggest differences. In a subsequent case, the . English
judges were divided on the question, whether emission is essen-
tial even in sodomy.* :

1 Reg. ». Case, Temp. & M. 218, 1
Den. C. C. 580, 4 New Bess. Cas. 847, 14
Jur, 489, 19 Law J, w. 8. M. C. 174, 1 Eng.
L. & Eq. 544; Stephen ». The State, 11
Ga. 225; The Btate v. Cross, 12 Towa, G6;
Reg. v Jones, 4 Law Times, w. s, 154
And see Reg. v. Day,  Car. & P, 723;
Reg. ». Lock. Law Rep. 2 C. C. 10, 12 Cox
C. C. 244 ; Beg: v Page, 2 Cox O, (. 133.

2 Reg. v Camplin, 1 Den. C. C. 89,1
Car. & K. 746,

8 Ante, § 1121.

4 Pleasant v. The State, & Eng. 860;
Reg. v. Hallett, 9 Car. & P. T48; Reg. v
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Day, & Car. & P. 722; Reg. v. Jones, 4
Law Times, 8. 8. 154.  In Wright ». The
State, 4 Humph. 194, the court held the
following instruction to the jury to be
correct in ail its parts: < It is no differ-
ence if the person abused consented
through fear, or that she was a cornmon
proatitute, or that she assented after the
fact, or that she was taken first with her
own consent, if she weore afterward
forced against her will.”

b Whart, & Stil. Med, Jur. 2d ed
§ 443, 459,

¢ The State v. Green, Ib. § 460.

§ 1128, Barly English Decisions on Bmission. — Mr. Fast bhas col-
lected, and stated at length, the authorities on this question down
to the time he wrote; and we need not restate them.f? His con-
clusion appears just, that, until Hill's Case was decided, in 1781,

11 IMule P C. 628,

2 Sialord’s Case, cited 12 Co. 57.

3 Case of Buggery, 12 Co. 88, 37, In
3 Inst. 59, Lord Coke states, that pene-
tration is necessary both in sodomy and
rape; emission alone not being enough,
He makes no mention of emission as es-

sential. Therefore some have inferred
that he did not himsclf yield to the doc-
trine indicated in the report.

+ Duffin's Case, 1 East P. C. 437
And see, as to sodomy, poset, § 1131

& 1 East P. C, 436440,
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long after the settlement of this country, the current of authority
was clear against its necessity.!

Common Law of our States. — This being so, the common law of
these States must, on general principles, be understood to be the
same ; while the later English cases cannot bind us.

Tater Bnglish Decisions. — In Hill’s Case, decided, we have seen,
in 1781, the majority of the English judges held emission to be
indispensable, “on the ground, that carnal knowledge (which
they considered could not exist withouf emission) was necessary
fo the consummation of the offence. The others denied that
definition ; and also observed, that carnal knowledge was not
necessary to be laid in the indictment, but only that the defend-
ant ravished the party.”?

The Proof — According to all opinions, penetration is prima
Jacie proof of emission ;% but the cases in which the question of
emission has arisen, have developed circumstances rebutting this
presumption.

§ 1129. Stat. 9 Geo. 4. — In 1828, legislation interfered 1 Ting-
land, providing by 9 Geo, 4, ¢, 31, § 18, that, ¢ whereas, upon
trials for the erimes of buggery and rape, and of carnally abusing
girls, &e., offenders frequently escape by reason of the difficulty
of the proof which has been required of the completion of those
several crimes,” * it shall not be necessary, in any of those cases,
to prove the actual emission of seed in order to constitute a car-
uzl knowledge, but the carnal knowledge shall be deemed com-
plete upon proof of penetration only.” ¢

How construed. — It was once doubied, whether the effect of
thiy statute was not to make penetration simply préima facie evi-
dence ;® but the construction was afterward settled, that it ren-
ders emissions unnecessary to the constitution of the offence.’

CHAP. XXXVL.] RAFPE. § 1132

& 1130. Scotch Law as to Emission.— This question arising in
Scotland, the judges, with great force of reasoning, held unafni—
mously that penetration alone is enough. Said Lord Mackenzie :
“ What is the essence of the crime? Dishonor by viclence —
not the danger of impregnation, as to which no question is ever
asked. Ts a woman dishonored or not, by a forcible entry of her
person ? This has never been doubted in any country of Europe' 7
And further on he adds : * I cannot see why there must be emis-
sion, if impregnation is not necessary. It adds nothing to the
wickedness, —or o the injury.” !

Impregnation. — That the danger of offspring did not enter into
the old idea of this crime appears in the exploded notion,? that
impregnation shows such consent by the woman as prevents the
intercourse from being rape.’

§ 1131. American Doctrine as to Bmission —"We have seen, that,
in bprinciple, emission should be deemed unnecessary in our
States ; because such was the law of England when, as colonies,
the older ones were settled.t DBut we have not many decisions
on the question. One case leaves it doubtful;® one holds e.miE:}-
sion unnecessary in sodomy;® while another decides, that it 18
unnecessary in rape.” In North Carclina, emission was adjudged
to be essential in the offence of carnally abusing a girl under the
age of ten years;® but s statute promptly corrected the error,
and made this ingredient unimportant.® The Obio court, on little
or no consideration of the question, held emission to be necessary,'®
and afterward affirmed the doctrine on the ground of stare decisis ;
but intimated, that, if the question were new, the decision would
be the other way.! .

§ 1132. Penetration, — Penectration, the authorities agree, 1
necessary. Even emission, without if, is not enough.> In the
Scotch case, above referred to, Lord Meadowbank said: T am

1 Bg, in the Beotch case of Robertson,
1 Swinton, 93, 104, stated post, § 1130,
Lord Monereiff said: ™ When we look at
the English law, {here is no doubt that
there was a period when a majority of
the judges gave a contrary decision [that
is, deeided emission to be necessary];
some of the ablest men that ever sat on
the beneh dissenting. But when we look
back to Coke and Hale, we see that the
old law of England was different. And
the new act restores it 1o what it was in
their times.”
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2 Hill’s Case, 1 Fast P. C. 430; 8. P,
Rex ¢ Burrows, Russ. & Ry, 519,

3 1 East 1%, C, 440,

1 1 Russ. Crimes, 35d Eng. ed. 682,
The present statute, however, is 24 & 25
Viet. ¢. 100, § 63, but to the same effect.

& That it did not, see Rex v. Russell,
1 Moody & R, 122,

& Rex » Cox, 1 Moody, 837, 8 Car. &
F. 287; Brook's Case, 2 Lewin, 267;
Reg. v. Allen, 9 Car, & P. 31; Rex w
Jennings, 4 Car. & P. 249, 1 Yewin, 93;
Rex v Cozins, 8 Car. & P. 351,

of opinion, that, to constitute the crime of rape, it is sufficient

1 RBobertson’s Case, 1 Swinton, 93.

2 1 Hawk P. C. Curw. ed. p. 122, § 8.

# And see the reasoning in Pennsyl-
vania ». Sullivan, Addison, 143.

4 Ante, § 1128,

5 The State ». Le Blane, 1 Tread. 354

¢ Commonwealth v. Thomas, 1 Va.
Cas. B307.

7 Peppsylvania », Sullivan, Addison,
143.

8 The State v CGray, 8 Jones, N. C
170,

# The State v. Hargrave, 65 N. C. 406,

1 Williwms » The State, 14 Ohio, 232,

11 Blackburn » The State, 22 Ohio
State, 102; Noble v. The Biate, 22 Chio
State, b4l

12 8 Inst. 60: 1 Hale P. C. 823; Aud-
ley's Case, 3 Iiowell St Tr. 401, 403;
Fitzpatrick's Case, ? Howell 5t. Tr. 419
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that there be full penetration ; for in grown women it is necessary
that the penetration be full — otherwise it is conatus.”! But the
English and American courts hold, that nothing more than res in
re, without regard to extent, ig required.? Even, according fo
the doctrine now settled in England, the fact of the hymen not
being ruptured is only presumptive evidence against penetration ;
which may be sufficient without.?

VII. Carnal Abuse of Children.

§ 1133. 014 English Statutes. — There are English statutes, the
early ones —as 18 Eliz. c. T, § 4, already cited *— being proba-
bly common law in this country,’ making the carnal knowledge
of female children under ten years, though consenting, felony ;8
and, by the older statute of Westm. 1 (3 Edw. 1), ¢. 13, also
given in a previous section,” such carnal knowledge is an indicta-
ble misdemeanor where the consenting girl is * within age,” which
is twelve years.® Thus, —

Common-law Doctrine in our States. — Though we have almost
no direct decisions to guide us, yet, according to established prin-
ciples, the common law of this ecuntry makes the unlawful carnal
knowledge of a girl who consents, while between ten and twelve
years old, indictable as misdemeanor; below ten, indictable prob-
ably as felony ; if not, then indictable as misdemeanor.

Statutes in our States, — The whole subject has been regulated

CHAP. XXXVL] RAPE. . 81136

VIII. Remaining and Connected Questions.

§ 1134. Felony or Misdemeanor.—— We have seen,! that anciently
in England rape was felony, then misdemeanor. Finally, it was
made again felony by Westm. 2, c. 84; and this statute became
common law in the colonies Therefore it is felony under the
unwritten law of our States. In Missouri, it is, or was, misde-
meanor; it was so even when, during slavery, it was committed
by a slave, — punished, in the slave, by castration.®

§ 1185. Persons assisting. — Where rape is felony, and a fortiori
where it is misdemeanor, if there are persons present abetting the
dircet perpetrator, they are principals with him in guiltt Con-
sequently, —

Boy — Woman — Husband. — A boy under the age of puberty,
or a woman, or a husband in respect of his own wife, may be-
come guilty as principal in the second degree of this offence of
rape.’

§ 1136. Attempts, — An attempt to commit a rape is a com-
mon-law misdemeanor, on principles explained in the preceding
volume.b The offender’s intent must be specific, to proceed to
violence if mecessary,’” or otherwise do what will be rape in
law.? He must have attained the age of puberty, or be deemed
in law physically capable.r How far he must proceed in the exe-
cution of his intent was somewhat considered in the preceding

by legislation in many, perhaps all, of the States.? Itisdiscussed

in ¢ Statutory Crimes.”

1 Robertaon’s Case, I Swinton, 93.

2 8 Inst. 69; The State v. Le Blane, 1
Tread. 864; leg. v. Lincs, 1 Car. & E.
893; The State ». Hargrave, 65 N. C.
466 ; Stat. Crimes, § 494, i

3 Reg. ». Hughes, 2 Meody, 130, 9
Car. & P. 752 (overruling Rex ». Gam-
man, & Car. & F. 321); Rex v, Russen, 1
East P. C, 428; Reg. v, Jordan, § Car. &
. 118; Reg. ». McRue, 8 Car. & P. 641.

4 Ante. § 1112,

5 And see The State v. Dick, 2 Murph.
388 ; Stephen ». The State, 11 Ga. 225.
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€1 Hale P. C.630; 1 Rues. Crimes,
34 Eng. ed. 693; Reg. ». Day, 9 Car. &
P. 722,

T Ante, § 1109,

¢ 1 Huale P. C. 626,831; 1 East P. C.
460, And see Reg. ». Lines, 1 Car. & K.
303 ; People v. McDonald, & Mich, 150.

¢ See Commonwealth v. Bennet, 2 Va.
Cas. 235; Commonwealth v Ficlds, 4
Leigh, 848 ; Dennis v. The State, 5 Pike,
230. See Vol L. § 37, note; post, § 1136.

& Stat, Crimes, § 480, 483404,

1 Ante, § 1108 et seq.

2 1 Hale P. €. 627; 3 Inst. 60; 1 East
P. . 435; Meara ». Commonwealth, 2
Grant, Pa, 385. As to North Carulina,
sec The State v, Dick, 2 Murph. 383,

3 Nathan » The State, 8 Misso. 631,
1n Korth Carolina, the attempt by a slave
on = white woman was punished capi-
tally. Sydney #. The State, 3 Humph.
474, Bee, as to Arkansas, Dennis o, The
State, 5 Pike, 230.

& Vol. T. § 607 et seq.

51 East P. . 448; 1 Hawk. P. C.
Curw, ed. p. 123, § 10; Audley’s Case, 8
Howell 8t. Tr. 401; Reg. v Crisham,
Cur. & M. 187; Rex ». Folkes, 1 Moody,
154; Rex v. Gray, T Car. & P. i64.

8 Vol. 1. § T2 et seq.

T Vol. 1. § 729, 738; Rex ». Lloyd, 7

Car. & P. 518; Commonwealth v. Fielda,
4 Leigh, G48; Pefferling . The State, 40
Texas, 486; Reg. v Dungey, 4 Fost. &
F. 89, 1027 Outlaw v, The State, 85
Texas, 481; Commonwealth » Merrill,
14 Gray, 415 ; Joiee ». The State, 53 Ga.
60; Taylor v. The BState, 50 Ga. 79;
Carter ». The State, 35 (Ga. 263. And
see Alexander v. Blodgett, 44 Vt. 476.

8 For example, if one simply gets inte
bed with a woman intending to have car-
nzl connection with her while asleep and
unconscions, this is aw attempt to com-
mit rape; because the having of the con-
nection in these circumstances would be
raps.  Beg. v. Mayers, 12 Cox C, C, 311,
4 Fng. Rep. 558. Ante, § 1122.

9 Vol I. § 373, 748, Bee Charles v,
The State, 6 Eng. 880.
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volume.! A plain case occurs where the law requires emission to
constitute the offence ; then, if there iz penetration and no emis-
sion, it is an assault with intent to commit rape.? In New York,
one decoying a girl under ten, and standing before her indecently
exposed, was held to be guilty of assault with infent to commit
rape

CHAP. XXXVIL] RECEIVING STOLEN GOODS, § 1138

CHAPTER XXXVIL

1 Vol.I. § 738, 762. And sce Kelly
Commonwealth, 1 Grant, Pa. 484,

2 Blackburn ». The State, 22 Ohis
fitate, 102,

3 Hays » People, 1 Hill, N. Y, 351,

opinion by Cowen, J. And see People v,
MeDonald, 8 Mich. 150, Some difficul-
tics octur, on questions of this sort,
where a girl so young consents. See
Stat. Crimes, § 401493,

RECEIVING STOLEN GOODS.!

§ 1137. How anciently. — The receiver of stolen goods was
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anciently guilty of only a misprision or a compounding of felony;
bat afterward, under an old English statute, he became an acces-
sory after the fact to the thief.2

Modern Legislation. ~— Later legislation, in England and in our
States, has made this offence a substantive one.?

Embezzled — False Pretences. — Some of the statutes embrace
in their terms, not only stolen goods, but goods embezzled,t oh-
tained by false pretences,® and the like.t

§ 1138. The Indent : —

Enow the Goods stolen. — The person receiving the stolen goods
must, as the statutes declare, know them to have beenr stolen.?
The knowledge of the theft need not be such as one acquires
who witnesses it ; but, in the words of Bramwell, B., “it is suffi-
cient if the circumstances were such, accompanying the trans-
action, as to make the prisoner believe™ the goods had been

siolen,B

Personal Gain. — It is not required, to complete the offence,

1 Tor matter relating to this title, zee
Vol. L. § 667, 694, 699, 785, 78D, D74, 976,
For the pleading, practice, and evidence,
see Crim. Proced. IL § 980 et seq. And
see Stat. Crimes, § 316, 878, note.

2 Vol. L § 699,

8 T'urner », The State, 40 Ala. 21;
The State ». Minton, Phillips, 196;
Bhriedley v. The State, 28 Ohio State,
130; Bieber ». The State, 45 Ga. 569
Icople v. Shepardson, 48 Cal. 189; Sel-
lers v. The State, 49 Ala. 357 ; Barber ».
The State, 84 Ala. 218, )

! Post, § 1141; People r. Btein, 1
Parker C, C. 202

¥OL. K. 41

5 Reg. ». Goldsmith, Law Rep. 2 C. C.
74,12 Cox C. C. 479; Reg. ». Wilsen, 2
Moody, 52,

% And sce Reg. v. Bilversides, 3Q. B,
406 ; Hadley r. Perks, Law Rep. 1 Q. B,
444,

7 Hugging v, The State, 41 Ala, 893 ;
Rex v. Densley, 8 Car. & P. 509; People
v. Levison, 16 Cal. 98;: Copperman .
People, 56 N. Y. 691 ; Andrews v. People,
60 Til. 854

? Reg. r. White, 1 Fost. & F. 665.
And see Reg. v, Wood, 1 Fost. & F. 497;
Reg. v. Adama, 1 Fost. & F. 86.
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that the receiver should zct from motives of personal gain: if }}is
object is to aid the thief, this is enough! Nor is it material
whether or not a consideration passes between the thief and re-
ceiver? Still the intent must be, in some way, fraudulent or
corrupt.® DBuf — )

Reward from Owner. — It is enough if the object is to get from
the owner a reward for restoring the goods to him.*

§ 1139, The Act of Receiving : — )

Under Control of Receiver, — The 1eading doctrine here iz, that
the goods must come under the control of the receiver; yet the
eontrol need not be manual® For instance, —

Hands of one under Command. — If they are in the hands of a
person whom he can command in respect of them, they may be
deemed to have been received® And where cne allowed a
trunk of stolen goods to be sent on board a vessel in which
he had taken passage, he was held to have received them.
But, —

Personal Possession. — If the alleged receiver has no control

over the person in whose custody the goods are, they mus,

to complete the offence, pass into his personal possession.’
And,— . .

Reosiving. — Besides possession, there must be something which
may he deemed a receiving of the goods.?

§: 1140. The Property as having been Stolen : —

Must have been stolen. — It is merely & truism, that there ean

COHAP. XXXVII.] RECEIVING STOLEN GOODS. § 1140

be no receiving of stolen goods which have not been stolen.!
For example, —

Principal of Second Degree.— If the person accused is an aider
at the fact? of the original larceny, — in other words, a princi-
pal of the second degree, —he cannot be holden as a receiver.?
And, —

Remain stolen.— To render this offence of receiving possible,
the goods must retain their character of stolen at the time of the
receiving. Thus, —

After Possession by Owaer.— If the goods have been recovered
by the owner, then have passed back to the thief otherwise than
by a fresh larceny, they are not now in the hands of the latter as
stolen. So that a receiving of them from him who was the
original thief does not, however wickedly meant, constitute the
offence of receiving stolen goods4 Again, —

Received from Thief, not from Receiver. — In like manner, if the
goods have been transferred from the thief to a gnilty receiver,
it is but a truism, that the latter is a receiver, not a thief. In
his hands, therefore, and as to him, the goods are not stolen.
Their character, in his hands, is derived from his offence, not the
offence of the wrong-doer who had them before him. So that
one who receives them from him, however wickedly, is not guilty
of receiving stolen goods This doctrine should not be misun
derstood ; for there may be various receivings from intermediate
innocent agents and the like, which are not, within this rule, re-

1 Rex v, Davis, 8 Car, & P. 177; Rex
v, Richardson, 6 Car. & P. 335; Com-
monwealth ¢ Bean, 117 Mass, 141; The
Siate v. Rashing, 68 N, €. 20

2 Iiopking v. People, 12 Wend. 76.

3 P’cople v. Jolinson, 1 Parker C. C.
564; Nice v The State, 8 Heisk. 215;
Peaple ». Avila, 43 Cal. 186; Gandolpho
y. The State, 33 Ind. 439 ; The State »,
St. Clair, 17 Iows, 149 Reg. v. 1’ascoe,
4 New Scas. Cag. 66, 2 Cur. & K, 927,

4 People v. Wiley, 3 Hill, N. Y. 14,
Ag to receiving, in Michigan, sce Ieople
2. Reynolds; 2 Mich. 422,

& Huggins v. The State, 41 Ala. 383;
Reg. ». Miller, 8 Cox C. C. 863.

5 Reg. v. Smith, Dears. 404, 8 Cox C.
(' 554, 33 Eng. L. & Eq. 63}, 24 Law J.
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w. 8. M. C. 185, 1 Jur. ¥. 8. 575, where it
appears that even they need not have
passed out of the hands of the thief, pro-
vided the receiver controls them in hia
hands,

7 The State ». Scovel, 1 Mill, 274,
And see Reg. » Wiley, 2Den. C. C. 87,1
Eng. L. & Eqg. 567.

g Reg. v %—Iill, 3 New Sess. Cas. 648, 1
Den, C. C. 458, Temp. & M. 150, 13 Jur.
545, 18 Law J, w. 8. M. C. 169,

9 Jones v. The BState, 14 Ind. 846.
And see Faunce ». Peaple, 51 Til. 811;
Reg. s. Woodward, Leigh & C. 122, 9
Cox C. C. 95; The State v, St. Clair, 17
Towa, 149; Upton ». The State, b Jows,
465.

ceivings from the receiver, but rather from the thief.s

1 Reg. v Debruiel, 11 Cox €., C. 207;
The State v, Taylor, 25 Iowa, 273; Com-
monwealth v. White, 123 Mass, 430 ; Reg.
v. Kenny, 2 Q. B, D. 807, 18 Cox C. C.
&97; Hey v Commonwealth, 32 Grat.
846,

2 Bee Vol. I. § 648854,

? Reg. v Gruncell, § Car. & P. 365;
Reg. ». Smnith, Dears. 494, 833 Enp. L. &
Eq. 531; Reg. ¢. Perkins, 2 Den. €. C.
458, & Cox C. C. 554 ; The State ». Smith,
37 Misso. 58; Reg. v, Coggine, 12 Cox
C. C. 517, 6 Eng. Rep. 842. See Clonner
v. The State, 25 Ga. 515, See also Reg.
v. Kelly, 2 Car. & K. 379, Ae to receiv-
ing goods from a slave, in Virginia, see
Smith v. Commenwealth, 10 Leigh, 695.

4 Reg. v Dolan, Doears. 496, 1 Jour,
M. 6. 72, 29 Xng. I.. & Eq. 633, overruling

Reg. v Lyong, Cat. & M. 217; Reg. w
Hancock, 14 Cox C. €. 119, And see Reg.
. Bchanidt, Law Rep. 1 €. C. 15; United
States v. De Bare, 6 Bis. 368,

% The State v, Ives, 18 Ire. 888 United
States ». De Bare, 6 Bis, 838, 362, And
see Cassells v. The State, 4 Yerg. 149;
Wright » The State, 5 Yerg. 154; lteg
v. Dring, Dears. & B, 320; Reg. ». Ttear
don, Law Rep. 1 C.C. 81, 10 Cox C. C. 241.

8 Commonwealth v, White, 123 Mass.
430; Rex ». Missingham, i Moody, 257.
Porsible Exceptions and Qualificationa,
«—It is impossible that a work like this
should contain nothing which may not he
contrary to gome statute in some State,
And there may De States under whose
statutes a receiver from a receiver would
be indictable as a receiver also. There are
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Thief's Comsent.— A taking from the thief without his consent
is not within this statute,! but is an original larceny.?

Original Larceny Statutory. — Though the thing stolen was not
the subject of larceny at the common law, if it was made such by
a statute, still the receiving of it is a receiving of stolen goods.?

§ 1141. Embezzled Goods: —

Embezziement a Separate Offence. — If, ag under statutory forms
existing in some States, embezzlement is an offence distinet from
larceny, and the statute of receiving bas merely the words * stolen
goods,” plainly, in principle, the receiving of embezzled goods is
not within the latter prohibition But—

Embezzlement as Tarceny.— We have seen,® that, by the terms
of most of the statutes against embezzlement, the offender *shail
be deemed to have feloniously stolen” the thing embezzled. If,
therefore, one guiltily receives the embezzled goods, he is within
statutes against receiving “stolen” goods®  Again, —

Robbery and Burglary. — Goods taken by robbery and burglary
are stolen goods; so, in reason, these statutes apply to them.’

§ 1142, Husband and Wife : —

Jolnt recelving, — It is possible for husband and wife to be
guilty of a joint receiving; but they will not be, under all cir-
cumstances in which they would be jointly liable if single.® One
case even apparently holds, that married persons cannot jointly
commit this offence ; but, if it does, it may be deemed to be over-
States in which a recciver is a statutory 3 Reg. v. Deane, 18 T C. Q. B. 464;
accessory after the fact, Commonweslth post, § 1141, note.

». Finn, 108 Mass. 466, 468 ; Minor . The * Ante, § 1187, 1140,
State, 58 Ga. 651. Compare with Vol. L. & Ante, § 527,

§ 699, 700, He is nowhere such at com- & Reg. v Frampton, Dears. & B. £85;
mon law. Now, at common law, there ante, § 327. In England, later legislation

can be an acecssory before the fact to an
aceessory hoefore, and an accessory after
to an accessory before. Vol. 1 § 677,
698, But whether there can be an acces-
sory after to an accessory after I should
not, on My present examinations, like to
gay. If there ran, it does not necessarity
follow, yet possibly under some forms of
the statute it may, that a receiver from a
receiver is, by the statute, like the re-
cefver from the thief, an accessory after,
And there may be other interesting gnes-
tions onr this subject, under particular
etatutes.

1 Reg. ». Wade, 1 Car. & K, 733,

2 Ante, § 781
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(24 & 25 Vict. c. 96, § 91} has expressly
placed goods embezzled and otherwise
feloniously obtained on the same ground
with stolen goods in respect of thie of-
fence. See, asto this, Reg, v Smith, Law
Rep. 1 ¢ C. 266, As said in the lust sec-
tion, the statutes against receiving in-
clude statutory larcenics, And see Reg.
» Craddeck, 2 Den. €. C. 81; ante, § T8 ;
Stat, Crimes, § 139, 140

T And see People v, Shepardeon, 48
Cal. 189; Shiriedley » The State, 23 Ohio
State, 120; Reg. ». Wardroper, Bell C.C.
249, 8 Cox C. C. 284,

8 Regw. v. Wardroper, Bell C. C. 249, 8
Cox C. C. 254,

CHAP. XXXVIL| RECEIVING STULEN GOODS. §11424

ruled.) And it is lacking in some of the elements 2 which would
render it a complete authority for this proposition.? According
to general principles, as explained in the first volume,* proof of a
mere joint receiving, and no more, would be inadequate to
conviet the wife, while still it would justify a conviction of the
husband. But if the evidence went further and showed affirma-
tively, that the wife, being the more active one, was in no way
influenced by the husband, plainly, in prineiple, she might be
convieted jointly with him. Moreover, since a wife may commit
larceny separately from her husband, he may guiltily receive the
stolen goods from her.® DBut she cannot commit the offence of a
receiver by receiving from him.® So it has been adjudged; at
least, the fucts must be very strong to make her guilty.

. Receiving from Wife. — Since a wife cannot commit larceny of
her husband’s goods,” a third person canmot become a guilty
receiver from her;3 though, as we have seen,® in some circam-
stances his act will amount te a larceny by him,

§ 1142 a. Larcenies abroad : —

Not within the Statutes. — The statutes of receiving do not ex-
tend to larcenies committed- abroad,? except where their terms
are express to this effect. ! But—

Subsequent Theft at Home.— Where, by statute or by the judi-
cial rulings on the common law, it is a domestic larceny to bring
into the State with felonious intent goods stolen abroad,? then,
after they have been thus stolen also at home, they are within
the general provisions against receiving.!s

1 By the case last cited. L. & Fq. 680; Reg.

% Sec Bishop First Book, § 393. c.C. 21,8 géxné.gc‘uésrmmper' Bel

¥ Reg. » Matthews, 1 Den. C. C. 596, T Ante, § 872
g ¢ nom. Reg. ». Mathews, 1 Eng. L. & 8 Reg, v. Kenny, 2 Q. B.-D. 307, 18
Lq. 549, Cox C. (. 307, ’

+ Vel 1. § 359, 262, 363. # Ante, § 873, 874,

5 Reg. ». MeAthey, Leigh & C, 250; 18 Reg. v. Debruicl, 11 Cox C. C. 207
Reg. v, Dring, Dears. & B. 820; Rog. », 1 People », Goldberg, 3¢ Mich. 5;45 '
;;"oudward, Teigh & €. 122, 9 Cox C.C. ¥ Vol L § 137-142, )

\ # Commonwealth v, Andrew

6 Reg. v. Brooks, Deara. 184, 14 Eng. 14; Commonwealth 2. \’\r’hit:, fé32 Iﬁ:::.

430,

For RELIGIOTS WORSHIP, sce DI1sTURDBING MERTINGS,
RESCUE, see Prisox BrRuaoH, &o.

RESISTING OFFICER, see OBsTRUCTING JUSTICE AND (GOVERNMINT
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CHAPTER

XXXVIIL

RrRIOT.!

§ 1143, Introduction.

31144-1148, The Persons commitling the Act
1147-1151. The Nature of the Act.

1152. The Intent.

1163-1155. Remaining and Connected Questions.

§ 1143, How defined. — A riot is such disorderly conduct, in
three or more persons assembled and actually actomplishing an
object, as is calculated to terrify others.?

1 For matter relsting to this title, see
Vol. 1. § 422, 534, 537, 540, G32, 658, TH5.
See this volume, ApPrRav; Rovt; Ux-
LAWFUL ABsEMELY. FYor the pleading,
practice, and evidence, see Crim. Proced.
I1. § 992 et scq. And see Btat. Crimes,
§ [30-542.

2 Blackstone’s definition isin Vol. L
§ 534, Other definitions are: —

Hawkine. — “ A riot seems to be a
tumultuous disturbance of the peace, by
three persons or more, assembling to-
gether of their own authority, with an
inlent mutually to assist one anather
against any who shall oppese them, in
the execution of some enterprise of a
private nature, and afterwards actually
executing the same In a violent and tur-
Lulent manuer, to the terror of the peo-
ple, whether the act intended were of
itsetf lawful ar unlawful” 1 Hawk. P.
C. Curw, ed. p. 518, § 1. And see The
State ». Cole, 2 McCord, 117, 119; The
State ». Connolly, 8 Rich. 837,

T.ord Coke,— Riot “in the ¢common
law signifieth when three qr more do
any unlawfulact, as to beat any man, or
to hurt him in his park, chase, or warren,
or to enter or take possession of another
man’s lund, or to cut or destroy his corn,
grass, or other profit, &et 3 Ionst 176,

Russell — speaking of riots, routs,
snd unlawful assemblies, says: ‘“ The
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distinction between these offences ap-
pears to be, that a riot is a tumultucua
meeting of persons upon some purpose
which they actually exeeute with violence ;
a rout is 4 similar meeting upoo a pur-
pose which, if executed, would make
them rioters, and which they aciually
moake @ motion to execite ; and an undwcfil
assembly is a mere asscmbly of persons
upon # purpose which, if executed,
would make them rioters, but which they
do not excente, nor muke any motion to ere-
cute.” 1 Ruse. Crimes, 3d FEng. ed. 286
He adopts, however, Hawkins’s defini-
tion of riot, deeming it subsiantially cors
rect, .

By Statute in Indiana.—* If three
ot aore persons shall actually do an un-
lawful act of violence, elther with or
witltout a common cause ot quarrel, or
even do a lawilul aet in a violent and
tumultuous manner, they shall be deemed
guilty of u riet.” The Btate v. Bcaggs,
& Blackf, 37; Bankus v, The State, 4
Ind. 134. 1n the latter ease, the defend-
ants had been parties to what was called
a *charivarl,” or mock serenade, and it
wus held thut they were rightly convicted
of riot. Terkins,J., ohserved: “ A great
poige in the nighttime, made by the
human volco, or by blowing a trampet,
is a nuisance to those mear whom it is
made The making of such a nolse,

CHAP. XXXVIIL. ] RIOT. § 1146

How the Chapter divided. — We shall consider, I. The Persons
committing the Aet; II. The Nature of the Act; III. The In
tent; IV. Remaining and Connected Questions,

L The Persons commitiing the Act.

§ 1144, How Many. — A riot requires the eoncurrence of three
or more persons. If two perform any act, however tumultuous,
their offence is not riot? By statutes in Illinois3 and Georgia,*
however, two are sufficient. And during slavery, two free white
men and a negro sluve might, under common-law rules, jointly
become guilty of riot.?

§ 1145. wife.— Though the wife of a conspirator cannot he
counted as one of the needful two in couspiring,’ it does not
exactly follow that she may not be one of the required three in
riot. The question does not appear to be decided.

§1146. Imactive Persons encouraging Active Ones. — Perhaps there
are cases in which what is done by one of three persons is enough
to make him partaker of their guilt,” while yes$ his activity is not
such as to constitute him one’of the necessary three in a riot; so
that, if there had been thrce active ones, the four would all be
rioters in law, while, for the want of the fourth, all escape. A
doctrine like this, where two of the three were inactive, seems to

therefore, in the vicinity of inhabitants,
is an uplawful act; and, if made by
three 0r more persons in concert, is, by
the statute of 1843, a riot.” p. 116, See
also Sloan v. The Btate, 9 Ind. 565;
Hardebeck . The State, 10 Ind. 455

By Statute in Iilinoig.— Simijar to
Indiana. Dougherty v. People, 4 Seam.
179, “ In our eriminal code, a riot is de-
fined to be the doing of an unlawful act
by two or more persons with force ot
viclence againet the person or property
of another, with or without & common
cause of quarrel, or even do a lawful act
in a violeut ard tumultuous munper.”
R. 8. c. 30, § 117. Breese, J., in Bell o.
Mullory, 61 111 167, 168.

By Statute in Georgia, — Similar to
DMlineis. It is where “two or more per-
sons, either with or without a common
cause of guarrel, do an uniawtful act of

violenee, or any other act in a violent
and tomultuons manner.” Rachels ».
The State, 51 Ga. 374; Davenport v The
Stute, 38 (is. 184 ; Reed Ga. Crim. Law,
241.

1 Bee post, § 1146; Commonwealth ».
Gilmey, 2 Allen, 150. :

? Vol I. § 534 ; Turpin ». The State,
4 Blackf. 72; Reg. v. Ellis, Holt, 656;
The State v, Allison, 3 Yerg. 428 Rex
v. Scott, 3 Bur. 1262; Rex ». Sudbury,
12 Mod. 262 ; Commonwealth v Kdwards,
1 Ashm. 46,

¥ Dougherty » People, 4 Scam. 179;
Bell #. Mallory, 61 111. 167. .

4 Rachels ». The State, 51 Ga. 874.

& The State » Jackson, 1 Speers, 13;
Th State v. Thackam, I Bay, 358 ; The
State ». Calder, 2 McCord, 462,

8 Ante § 187,

T Yost, § 1153,
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§ 1147 SPECIFIC OFFENCES. [BOOK X,

?ave been maintained.! But, in Maine, the court decided, that,
if tw.o persons do the physical mischief while a third is present
abetting them, the offence may amount to a riot.2

II. The Nature of the Act.

§ 1147. Apprehension of Danger.— The leading doctrine under
this sub-title is, that the act must be caleulated to create appre-
hension of danger in the minds of persons other than the rioters.
Therefore, —

Beating One.— Where three or more innocently assemble, and
some of them fall wpon one of the company, doing no more than
simply this, what they do is not a riot.

“Terror of People.” — Whether the indictment should allege
that the thing done was to the terror of the people, is & question
not for this volume.* But the Massachusetts court held, that, if
it charges an assembling * with force and arms,” and acts of vio-
lence committed by the rioters, the further allegation of terror is
unnecessary. And Darker, J., spoke approvingly of Lord Holt's
“distinction founded in good sense;” namely, “ that, in indict-
ments for that species of riots which consist in going about
armed, &c., without committing any aet, the words aforesaid are
neccssary ; because the offence consists in terrifying the publie;
but, in those riots in which an unlawful act is commiited, the
words are useless.”® But this proposition only gives force to the
general doctrine, that the gist of the offence is the terror created
in persons pursuing their lawful eallings.

Private Enterprise.— It i3 said, in some of the hooks, that the
enterprise of the rioters must be of a private nature, in distinc-
tion [rom a public ;% but this doetrine cannot be maintained. For
example, —

1 Beott v United States, Morris, 142, £ Crim. Proced. IL § 997.

CHAP. XXXVIIL] RIOT. § 1149

Opposing Course of Justice,— A Tiot may be committed in op-
posing the comsse of justice of the country.?

§ 1148, How many terrified. — Not more than one need be ter-
rified. Therefore, in South Carolina, when two white persons
and a negro slave went together to where a man was at work ;
upon their arrival, one of the whites cut a c¢lub in the presence
of the rest, used threatening language to the man, and com-
manded his associates to cut up some house-logs the man had
prepared, which command they executed, — this was held to be a
riot.” And where rioters went in a frolic at midnight to a stable,
and shaved the horse’s tail of the owner, making such noisc as
aroused and alarmed the family, they were held to Dbe properly
convicted ; the ohjection that the injury was confined to only one

And see Hardebeck . The Siate, 10 Tnd.
459,

2 The State v, Straw, 33 Maine, G654.

8 Reg. ». Soley, 2 Balk. 584, 595;
Anonymous, § Mod. 43, Sce, nnder the
Georgiu statute, Ruchels ». The State,
61 {3a. 574. Andsee Newby v. Territory,
1 Oregan, 163 ; The State v, Kempf, 26
Misso, 424,
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5 Commonwealth » Rugr.els, 10 Mass.
518, 520, referring to Reg. ». Soley, 11
Mod. 117. And seec Rex = Hughes, 4
E;; & P.373; Rexv.Cor 4 Car. & P

% The State » Brooks 1 Hill, 8. C.
861; The State » Cole, 2 McCord, I17.
Hnwking says: “Ii seeins agreed, that
the injury or grievance wompluined of

family béing overruled.’

§ 1149. Unlawfulness of Act.— The act of the rioters need not
be such as, if performed by one, would be unlawful. Whether
lawful or unlawful, if it is done by three or more in a turbulen

and intended to be revenged or remedied
by such an assembly must relate to some
private quarrel only; as the enelosing of
lands in which the inlhabitants of a town
cinim a right of common, or gaining the
possession of tenements the title whercof
is in dispute, or such like matters relat-
ing to the interests or disputes of partie-
ulitr persOns NG WAY COncerning the pnb-
lie; for wherever the intention of such
an assembly is to redress public griev-
ances, a8 to pull down all enclosures in
general, or to reform religion, or to re-
move ¢vil counseflors from the king, &e.,
if they aticmpt with force to execute
auch their intentions, they are, in the eye
of the law, guilty of levying war against
the king, and consequently of high trea-
gon.” 1 ilawk. P. C. Curw. ed. p. 515,
&4, Treason -- Riote less than, — That
tlere can be, in this country, riots of the
general sort alluded to in the latter part
of this quotation, not amounting to trea-
scn, is plain in principle; nor can the
proposition ar one of American law be
overthrown Dby authority from the Eng-
lish hooks. Russcll, after stating, in his
text, this doctrine of Hawkina, udds, in &
note: “ But see, in 2 Chit. Crim. Law,
494, an indictment =aid to have been
drawn in the year 1707, by a very emi-

nent pleader, for the purpose of suppress-
ing an aneient ecustom of kieking about
foolbulls on Bhrove Tuesday at Kings-
tor-upon-Thaines.  The first count is for
riotously kicking about a foothall in the
town of Kingston ; and the seconl, fora
commonr nuisance in kicking about a
footbull in the said town., And in Sir
Anthony Ashley’s Cuse, 1 Rol. 108, Coke,
C. J., said that the sfege-players might be
indicted for a riot and unlawful assem-
bly: and see Dalt. Just. ¢. 188 {citing
Rol. R.), that, if sueh players by their
shows oecasion an extraordinary and un-
usnal eoncourse of people to see them
act their tricks, this is an unlawful as-
sembly and riot, for which they may be
indicted and fined. 19 Vin. Abr tit.
Riots, &e., A. 8” 1 Russ, Crimes, 3d
Eng. ed. 267, note,

1 Pennsylvania ¢ Morrisonr, Addison,
274. Bee also Rex v, Fursey, 6 Car. &
1 81,

2 The State r. Jackson, 1 Speers, 13,

8 The Htate ». Alexander, 7 Rich. &
See also Pennsylvania v, Cribs, Addison,
277; The State # Batchelder, 5 N, H.
649. And see Commeonwealth ». Taylor,
6 Binn. 277 ; Bankus ». The State, 4 Ind.
114 ; ante, § 1143, note.
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§ 1150 SPECIFIC OFFENCES. [BoOK X,

manner, caleulated to excite terror, it is a riot.] An illustration
of this doctrine has already been given under the titles Forcible
Entry and Detainer, and Forcible Trespass.? On the other hand,
Hawkins observes: It is possible for more than three persong
to assemble together, with an intention to execute a wrongful act,
and also actually to perform their intended enterprise, without
being rioters; as if a competent number of people assemble
together, in order to carry off a piece of timber to which one of
the company hath a pretended right, and afterwards do carry it
away without any threatening words, or other circumstances of
terror. And from the same ground it seems also to follow, that
persons assembled together in a peaceful manner to do a thing
prohibited by statute, as to cclebrate mass, &e., and afterwards
peacefully performing the thing intended, cannot be said to be
rioters ; for there seems to be no reason why an assembly should
become riotous barely for doing a thing contrary to the statute,
any more than for doing a thing contrary to comamon law.” 8
§ 1150. Object of the Assembling — (Distinguished from Affray —
From Unlawful Assembly — Jolning with Rioters). — When persons
assemble lawfully, they have not the criminal purpose necessary
in riot. And this has led to the idea, expressed or implied in
some cases, that the original object of the coming fogether must
be riotous, or in some way criminalt  But a combination, Iawful
in the first instance, can be rendered unlawful by subsequent
acts ; and then what is done may be a riot5 Hawkins states the
doctrine thus: “ It seems agreed, that, if a number of persons,
being met together at a fair or market or churchale or any other

11Bawk. P. C. Carw, od. p. 615,§7; ». Staleup, 1 Ire. 20. In the latter case

Kiphart ». The State, 42 Ind. 273; Tha
State v. Blair, 18 Rich. 93.  And zee The
State v. Boies, 34 Maine, 235; The State
u. York, 70 N. C. 86; Bell v Mal lory, 61
Il 167; The State v. Hughes, 72 N. .
26; Reg. v. Casey, Ir. Rep. 8 C. L. 408 ;
Davenport ». The State, 58 Ga. 184;
Darst v. People, 61 Ili. 286 ; Samanni v,
Commonwealth, 16 Grat. 542,

# Ante, § 480, 487, 500, 501, 504, 505,
619; Henderson ». Commonwealth, 8
Grat, 708; Bex v. Stroude, 2 Show, 149;
Rex ». Wyvill, 7 Mod. 286; Douglass »,
The State, 6 Yery, 525.

31 Hawk. P. €. Curw. ed. p. 515, § 5.

* Anonymous, 6 Mod. 4 The State
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it was held, that, if an assembly is orig.
inally lawfol, — as, upon surnmons, to as
sist an officer in the exceution of lawful
process,— subsequent illegal conduct will
not wake the persous rioters. Said the
court: “ Such an assembly cannot he
considered an unlawful assembly. But,
we think, an unlawful assembly is 2 con-
stituent and necessary part of the offence
of ariot. It must preceds the unlawful
act which consummates the offence of
riot.”

% Reg. ». Soley, 2 Balk. 594, 585 ; The
State ». Cole, 2 MeCord, 117; The Siate
». Bnow, 18 Maine, 346,

CHAP. XXXVIII] RIOT. § 1150

lawful or innocent occasion, happen on a sudflen guarrel to fail
together by the ears, they are not gu.ilty of a riot, but of a suddﬁn
affray only, of which none are guilty !Jut thqse who ‘actua. yt;
engage in it : because the design of their meeting j'as 1pnocend
and lawful, and the subsequent breach of the peace h‘ftppene
unexpectedly without any previous iiitention concermng it. Yet
it is said, that, if persons innocently assembled together do after-
wards, npon a dispute happening to arise among 1'3hem, form them-
sclves into parties, with promises of mutual assistance, and thep
make an affray, they are guilty of a riot; because, upon their
confederating together with an intention to break the peac.e,,the;y
may as properly be said to be assembled toget!ler for t.hat purpose
from the time of such confederacy as if their first coraing tc.'gt?,ther
had been on such a design: however, it seems clear, t'hat, if in an
assembly of persons met together on any 1_awfu1. oceasion wha:tso-
ever, a sudden proposal should be started of going together in a.f
body to pull down a house or EDGIOSUI‘P:, or do any other act' 0
vielence, to the disturbanee of the public peace, and such motion
be agreed to, and exccuted accordingly, t}Ee persons conce?ned
cannot but be rioters; because their associating themselves t{:'!-
gether for such a new purpose is no way extenuated by thten'
having met at first upon another. Also 1% seems to ‘be cel’t.‘ﬂuf:l,
that, if a person seeing others actually enga-ged. in a riot, do Join
himself unto them, and assist them therein, he is as much a rioter
as if he had ab first assembled with them for the same purpose ;
inasmuch as he has no pretence that he came innocently into the
company, but appears to have joined himself u.t.lto them with an
intention to second them in the execution of their unlawiul entler-
prise ; and it would be endless as well as s:uperﬂuous to.t?xamme
whether every particular person engaged in a Tiot were in truth
one of the first assembly, or actually had a previous knowl-
edge of the design thereof.”! It is the doctrine of tht? lav,
beyvond dispute, that a riot is an unlawful assembly carried to
the extent of actually doing the thing contemplated ;2 but the
result does by no means follow, that there must be a space of
time intervening between the existencc of the mere unlawful
assembly and no more, and its proceeding to perpetira-te the ulte-
rior act. If an assembly, however innocent the original purpose

11 Hawk. P. C. Curw. ed. p, 514, § 3. 2 Post, § 1151. And see the firsl note
to this sectiom.
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§ 1153 BPECIFIC OFFENCES. [BoOE xX.

of the coming together, does riotous things, then all persons pres-
ent and concurring in the things constitute themselves, by the
fact itself, an unlawfual assembly ; and not the less so because the
hand moves simultaneously with the moving of the mind.

§ 1151. How much must be done — (Distinguished from Unlawful
Assembly, continued — From Rout). — Precisely how much must be
done by assembled rioters to complete the offence, is not clearon the
authorities. This question relates only to the name of the crime,
not to the crime itself. Because, as we shall see under g subse-
quent title,! a mere coming together to commit a riot is indictable
as an unlawful assembly ; and, as we shall see also,® an act, per-
formed by the unlawful assembly, makes it a rout. And the
name by which the evil conduct is called, is of no consequence,
other than as concerns the mere language of the law. The gen-
eral proposition in riot is, that the thing contemplated must be
accomplished.?

11, T%e Intent.

§ 1152. Whether premeditated. — Russell says: “ The violence
end tumult must in some degree be premeditated.”* But this
proposition seems to be an inference drawn from authorities not
well understood ; while, on principle, no reason appears for it.
And—

Frolic. — Persons who actually intend only a frolic may, never-
theless, commit a riot.’

IV. Remaining and Connected Questions.

§ 1153, Wisdemeanor or Felony. — Riot is misdemeanor, not
felony But there muy be circumstances in which a statute has
elevated it to the higher degree.”

Abetting, — One may become guilty as a rioter, by countenancing
those who commit the act, while doing nothing personally.? But

1 Post, UNLAWFDL ABSEMELY.

CHAY. XXXVIIL] RIOT, §1155

where the judge told the jury, that, “in riotous and tumultuons
assemblies, all who are present and not actually assisting in the sup-
pression in the first instance are, in presumption of law, participants,
and that the obligation is east upon a person so circumsta.nced to
prove his non-interference.” the court of review held this %nstruc-
tion to be erroneous.! There must be, if not an active assistance,
a readiness o assist,? or such ecounselling as renders one liable ac-
cording to general principles stated in the preceding volume.?

§ 1154. Conviction for a Minor Offence — Former Jeopardy. —
Some things under these heads have heen decided; but we need
only refer to the preceding volume,! and to the cases.®

§ 1155. Attempts. — It has been already noted® that, out of a
particular form of attempted riot, the law has created the scpa-
rate offonce of unlawful assembly; and, when this form of
attempt has made a step of further progress, still another name
is given it, namely, rout. It seems quite possible there should
be other kinds of indictable attempt to commit riot; but the
question appears not to have arisen in any of the reported cases.

1 The State ». MeBride, 19 Misso. 289. 5 Commonwealth ». Kinney, 2 Va,

Sce Vol. 1. § 720, 721 ; Reg. ». Atkinson,
11 Cox C. C. 830.

2 Pennsylvania v. Craig, Addison, 190.

3 Vol. 1. § 628 et seq., 646-722; Reg.
p. Sharpe, 8 Cox C. C. 288.

t Vol. I § 794, and the chap.ter
throughout and the accompanying
chapters. :

('as. 139; The State v. Townsend, 2
Iiarring. Del. 543; Shouse ». Common-
wealth, 5 Barr, %3; Rex ». Hemings, 2
Show. 93; Rex v Heaps, 2 Salk. 5%3;
Rex v, Hughes, 4 Car, & P, 373; Rexv
Cox, 4 Car. & P. 538,

6 Ante, § 1161,

For RIVER, see War.
ROAD, see War.
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2 Post, Rour. .

8 Rex v Bift, 6 Car. & P, 154; Reg.
v. Vincent, 9 Car. & P. 91 ; ante, § 1143
and notes. Contra, Lord Holt, in Reg.
v Boley, 11 Mod. 115. See 1 Rusa.
Crimes, 81 Eng. ed. 208, note.

4 1 Russ. Crimes, 3d Eng, ed, 268,
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§ The State v. Alexander, 7 Rich. 5.

& Rex v. Fursey, 8 Car. & P. $i.

7 Rex » Fursey, supra. See Hex v
Thanet, 1 East P. . 408,

‘8 Vol L § 632, 658; Williams », The
State, 9 Miszo. 268; Rex w. Hunt, 1
Keny. 108. And sce Ireat ». Jones, 28
Conn. 334,
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CHAPTER XXXIX,

ROBBERY.!

§ 1156, 1157, Introduetion.
1158-1165. The Larceny,
1166-1178. The Violence,

11741176, The Fear,

1177, 1178. What is deemed the Person,
1179-1182. Remaining and Connected Questions.

§ 1156. How gefined. — Robbery is larceny committed by vio-
lence from the person of one put in fear.?

§ 1157, How the Chapter divided. — We shall consider, I. The

1 For matter relating to this title, sce
Vol. 1. § 320, 358, 861, 438, 471, 667, 582,
635, 748, 185, 1065, 1063, 1064, See this
volume, AssavLT; LARCENY; LiRrcENTY
Courouxn. For the pleading, practice,
end evidence, see Crim. Proced, II.
§ 1001 et seq.  And see, as to both law
and procedure, Stut. Crimes, § 363, 581,
b17-530.

2 And sce The State v. Gorham, 65
N. H. 152. Bome other definitions are
the following ; —

Lord Coke, —*“ Robbery iz a felony
by the common law, committed by a vio-
lent assanlt upon the person of another,
by putting him in fear, and taking from
his person his money or other goods of
any value whatscever,” 8 Inst. 65,

Lord Hale. - ¢ Robbery is the feloni-
ous and violent taking of any money or
goods irom the persom of another, put-
ting him in fear, he the value thercof
ebove or under one shilling.” 1 Hale I,
C. 882,

Hawkins. — “ Robbery is 3 felonious
and violent tdking away from the person
of another, goods or money to any value,
putting him in fear.” 1 Hawk. P. C,
Curw. ed. p. 212.

Faat., — “ A felonioue taking of money
or goods, to any value, from the person
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of another, or in his presence, against his
will, by viclence or putting him in fear.”
2 East P. C. 707.

Blackstone, -~ “ Tha felonious and
forcible taking, from the person of an-
other, of goods or money to any value,
by violence or putting him in fear” 4
Bl Com. 242.

Lord Mansfleld. — “ A felonious tak-
ing of property from the person of an-
other by force.” Rex ». Donolly, 2 East
I C. 715, 725

By Statute in Ohio.— “ If any per-
son shall foreibly and by violence, or by
putting in fear, take frem the person of
another any money or personal property
of any value whatsoever, with intent to
steal or rob, every,” & Turner v. The
State, 1 Olic State, 422 .

Other 8tates, — As to Massachusetis,
see Commonvwealth ». Humphries, 7 Masa,
242. As to Georgia, see Long ». The
State, 12 Ga. 203. As to New Hamp-
ghire, sec The State ». Gorham, supra.
Ag to Kentnucky, see Taylor v. Common-
wealth, 3 Bnsh, 608; Commonwealth ».
Tanner, & Bush, 818, Ag to Missour],
see The State ». Howerton, 59 Misso. 91.
As to Kansus, see The State v. Barnett,
8 Ean. 250, Andsee, as to various States,
Stat. Crimes, § 519-530.

CHAP. XXXIX.] ROBBERY. § 1161

Larceny ; TT. The Viclence ; TIL The Fear; IV. What may be
deemed the Person; V. Remaining and Connected Questions.

1. The Larceny.

§ 1158. Robbery is Compound Larceny. — Robbery, we have
scen,! is a mere compound larceny. It consists of the same Lar-
ceny treated of in a previous chapter, aggravated by what is to
1 described in those parts of this chapter which follow the pres-
enit sub-title. Thus, —

§ 1159. What the Indictment charges. — The indictment for rob-
hery charges a larceny,? together with the aggravating matter
which makes it, in the particular instance, robbery. For ex-
ample, the property is described the same as in an indictment for
larceny ;3 the ownership is in the same way set out,* and so of
the rest. Then,—

Ageravation not proved. — If the aggravating matter is not
proved at the trial, the defendant may be convieted of the simple
larceny.? . o

§ 1160. Subjects of Statutory Larceny ouly. — It is a principle
of interpretation explained in another connection, that r'vh.atever
is newly created Dy statute has the same incidents as if it ha‘d
existed at the common law.® Therefore, if a statute makes it
larceny to steal a thing not the subject of larceny at the common
lavw, then it hecomes, by legal consequence, a xobbery to take t}].lS
thing forcibly from the person of one put in fear. Th:ls plain
proposition seems never to have been disputed, and on it many
cases procecd.’

§ 1161. Asportation. — Again, in Tobbery, as in simple larceny,
there must be an asportation. Consequently, if the one assaulted
merely drops the thing, the other, who is apprehended hefore hle
takes it up, does not commit robbery.# And, says Lord Hale, ¢if

1 Ante, § 892. . 5 Vol.I § 1055; The State v. Jenkins,
2 Cpim. Proced. IT. § 1002; Matthews 386 Misso, 372..
». The State, 4 Ohio State, 539. & Btat, Crimes, § 139

3 HBrennon » The State, 25 Ind. 403;
McEntee ». The State, 24 Wia, 43.

4 Commonweslth v Cliffurd, 8 Cush.
215 ; Smedly ». The State, 30 Texaa, 214;
People ». Viee, 21 Cul. 344; Crews ».
The State, 8 Coldw. 350; Crim. Proced.
11, § 1007,

" For example, Rex v. Cannon, Russ.
& Ry. 146; McEutee ». The State, 24
Wis, 43; Reg. v. Hemmings, 4 Fost. &F.
60; The State r. Carro, 26 La. An. 377,
And sec the form of indictment, § Chif.
Crim. Law, 807, 808,

8 Rex » Farrell, 1 Leach, 4th ed. 822,
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A have his purse tied to his girdle, and B assaults him to rob
him, and in struggling the girdle breaks, and the purse falls to
the ground, this is no robbery; because no taking. But if B
take up the purse; or, if B had the purse in his hand, and then
the girdle brezk, and striving lets the purse fall to the ground,
and never takes it up again ; this is a taking and robbery.” 1

§ 1162. Value. — Moreover, the thing taken must, as in simple
larceny, be valuable, yet need be only of the minutest value; as,
where it was a picce of paper, alleged to be worth one penny,
robbery was held to be committed.?

§ 1162 a. Felonious Intent. — There must be the same felonious
intent as in simple larceny. Thus,—

Mere Battery. — If one commits a mere battery on another,
with no intent to steal, this is not robbery.? And, —

Compelling Payment. ~— If a man by violence compels a debtor
to pay what he owes, this is not robbery.4

§ 1163. @iving back the Thing. — After the taking has been
effected, the crime is not purged by giving back the thing taken.®
In like manner, —

Offering Pay. -— The offer of money to the injured person, less
than the value of the goods, will not make the taking of them
less criminal.®

§ 1164. Giving to Robber under Compulsion.— We considered in
the first volume the two cases, of money given by a woman as-
saulted to preserve her chastity;? and, of one writing an order
under compulsion.® Though the person assaulted delivered with
his own hand to the assailant the thing taken, the taking may
still be robbery.?

§ 1165, “Peraonal Property.” — Bank-notes are © personal prop-
erty,” within the robbery statute of Ohie,1

CHAP. XXXJTX.] ROBBERY, § 1168

II. T%e Violence.

§ 1166. Actual or Apprehended. — There must be, in robbery,
either actual violence inflicted on the person robbed; or such
demonstrations or threats, and under such circumstances, as to
create in him reasonable apprehension of bodily injury.

§ 1167. Aoctual Violence — (8natching). — According to Tast,
the taking unawares or snatching of a thing from the hand o1
head of one is not robbery, «unless there be some previous
struggle for the possession”! DBut in the later editions
of Hawkins, it is said to be robbery *“to snatch a basket of
liner suddenly from the head of another.”? The true doctrine
is, that the snatching will be robbery, if the article is so attached
to the person or clothes as to create resistance, however slight ,
not otherwise, And where a watch was fastened to a steel chain
passing round the owner’s neck, one who snatched it away, break-
ing the chain, was held fo be guilty of this offence. **For the
prisoner could not obtain the watch at once, but had to overcome
the resistance the steel chain made, and actual foree was used for
the purpose.”* To snatch & pin from a lady’s head-dress, so vio-
lently as to remove with it a part of the hair from the place where
it was fixed, or to foree an ear-ring from her ear,? is robbery ; but
not, to snatch property merely from another’s hand.$

§ 1168, Taking after Previous Disabling. — Plainly, if the robber
has, in any way, disabled his victim, a simple taking then from
the person is sufficient. And, —

Officer Handcuffing,. — Where a bailiff handeuffs his pI‘iSOIleI',
under pretence of conducting him more safely to prison, but
really to rob him; then, if he takes money from the disabled

note; 8. ¢ nom. Farrel's Case, 2 East
P. C. 667; ante, § T97.

111ale P. C. 533, referring to 8 Inat.
69; Dalt. Just. . 160; Cromyp, 35,

% Rex v, Bingley, 5 Car. & P. G02;
ante, § 768.

% Murphy v. People, 5 Thomp. & C.
302, 8 Hun, 114; The State v. Curtis, 71
N. C. b5. And see Jordan » Common-
wealth, 25 Grat. 943, 948,

t Neg. v Hemmings, 4 Fost. & F. 50,
And see People v. Viee, 21 Cal. 344, aute,
§ 849, DBut it is an offence under an Iowa
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statute. The State v. Ho¥yway, 41 Iowa,
200.

51 Hale P, C. 538; Rex v Peat, 1
Leach, 4th ed. 228, 2 East P. C. 557 ; ante,
§798; Vol L § 208 a.

* Rex v Bimons, 2 East . C. 712;
Rex v Spencer, 2 East P. C. 712. And
see 1 IMawk. P. C. Curw. ed. p. 215, § 13;
ante, § 844,

7 Val. L § 320.

8 Vol L § 748,

# 1 Hale P, C. 523,

10 Turner ».The State, 1 Ohio State, 422.

prisoner’s pocket, the offence is robbery.” So, —
Seluing by Throat. — If one seizes another by the cravat, then
forces him against the wall, then abstracts his watch from his

1 2 East P. C. 708,

%1 Hawk. P. C. Curw. ed. p. 214, § 9.

® Rex w» Masgon, Russ. & Ry. 419,
And see The State v. Broderick, 50 Misso.
318; The State v McCune, 5 13, 1. 60;
The State v. John, 5 Jones, N. C. 163,

* Rex v, Moore, 1 Leach, 4th ed. 3%

& Rex ». Lapier, 1 Leach, 4th ed. 320,
2 East P. C. 557, 708.

8 Rex v, Baker, 1 Leach, 4th ed. 290,

VOL. Ik 42

2 East . C. 702; Rex » Mucauley, 1
Leach, 4th ed. 287 ; Rex ». Robins, 1
Leach, 4th cd. 200, note; Bonsall . The
State, 35 Ind. 460; Shinn » The State,
64 Ind. 13, Bee Mzhoney » People, 6
Thomp. & C. 329, 3 Hun, 202, Contra,
under the Iowa statute. The State o
Carr, 43 Iowa, 418

7 Rex v. (ascoigne, 1 Leach, 4th ed,
280, 2 East I, C. T700.

657



§1171 SPECIFIC OFFENCES. ' [Book x.

pocket even without his knowledge, this graver form of larceny
is committed.!

§ 1169. Apprehended Viclence. — It is sufficient, in this offence,
that, instead of inflicting actual violence, the wrong-doer creates
in his vietim a reasonable apprehension of it, and thus secures
his object. One adequate method is by assault.? And, where
money was given to one of & mob in a time of riot, on his coming
to the house and begging in a manner which implied menace if it
were not given, the getting of it -was held to be robbery.®

§ 1170. Apprehension Reasonable.— The menace must be of a
kind to excife reasonable apprehension of danger. Nothing short
will do.* Moreover, —

Taking while Fear continues. — Though the apparent danger need
not be immediate and the taking is not required to be on the
instant, the goods must be parted with while the fear continues,
and not after time has elapsed, especially in the robber’s absence,
for it to be removed.s And —

Giving under Compelled Oath.— Lord Hale says: “If thieves
come to rob A, and, finding little about him, enforce him by
menace of death to swear upon a book to fetch them a greater
gum, which he doth accordingly, this is a taking by robbery, yet
he was not in conseience bound by such compelled ocath ; for the
fear continued, though the oath bound him not.” ¢

§ 1171. Apprehended Destruction of the Habitation.— A real or
apparent exception to the general doctrine of this sub-title is seen
in some¢ English cases, as follows. Where the threat was by a
rioter, to tear down corn and the dwelling-house, the giving
under fear of it was deemed to constitute the taker a robber.?

CHAP. XXXIX.] EOBBERY. § 1173

Even where the danger was not immediate, but it was threatened
to bring a mob from a neighbering town then in a state of riot,
and burn down the house, and the goods were parted with
through fear that this consequence would follow a refusal, but
not otherwise from apprehension of personal danger, the erime
wasg held to be committed.! The reasons on which these cases
proceed are not clear in the reports of them ; but East asks, if
the threat of burning down a man’s dwelling-hiouse by a mob do
not in itself convey a threat of persenal danger to the ocoupiers.” 2
However this may be, the dwelling-house is a different thing in
the law from mere property. DBesides, one without habitation is
exposed to the inclement elements ; so that to deprive a man of
his house is equivalent to inflieting personal injury upon him.

§ 1172, Charge of Sodomy. — But the English cases make one
real exception to the general doctrine. They hold that, if a man
to extort money from another, threatens to bring againgt him a
charge of sodomy, and, through fear of this charge, whether well
or ill founded, and the loss of reputation following, the aceused
person parts with his property, the taking is robbery. There is
clearly no foundation of prineiple for this exeeption ; and, though
it 1s well established in the actual adjudications of the English
tribunals, perhaps also of our own,* it can only be regarded as an
excrescence on the law.

§ 1173, Other Threats of Prosecution.— In no other case will
a threat of prosecution justify the fear necessary in robbery;®

1 Commonwealth v. Snelling, 4 Binn.
379. Of a Like sort is Mzlioney ». Peo-
ple, 5 Thomp. & C. 329, 3 Hun, 202,
Drunkenness. — See, where the taking
was from a drunken wan, Bremnarn v.
The State, 25 Ind, 403.

21 Hale P. C. 533; 1 Hawk. P. C.
Curw. ed. p. 214, § 7. Under some cir-
cumstances, the obtaining of money by
assanlt will he robbery, though the as-
gailed person is mot put in fear, ‘The
State ». Gorham, 56 N. L 152,

3 Rex v. Taplin, 2 East P. C. 712.

4 Long v. The State, 12 Ga. 203; 2
East, P. C. 713; 1 Hawk. P. C. Cuarw.

od. p. 214, § 8.
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3 Long ». The State, 12 Ga. 203; Hex
v. Jackson, 1 East P. C. Add. xx1, 1
Leach, 4th ed. 193, note, 2 Ib. 618, note;
1 Hawk. P. C. Curw. ed. p. 218, § L.

¢ 1 Hale P. C. 632, Hawkins appears
to be of the opinion, that such an osth,
operating on a mistsken man’s con-
seience, is itself a force which makes
the transaction robbery. 1 Hawk. P C.
Curw. cd. p. 213, § 1; but Lord Male's
reason — namely, that the fear eon-
{inucs — Is & better one, and doubtless
where this reason does not apply, the
congeguence does not follow.

T Rex v. Simons, 2 East P. C. 781
Bee Rex v. Gnosil, § Car, & P. 304,

i Rex v. Astley, 2 East P. C. 720;
Rex ». Brown, 2 East I, C. 781,

% ¥ Wast P. C. 781, note,

3 Rex » Gardner, 1 Car. & P. 479,
Littledale, J., observing: “If he was
guilty, the prisoner ought to have prose-
cuted him for it, and not have extorted
mouey from him.”

41 Hawk. P. C. Curw. ed. p. 215,
§ 10; Rex v, Knewland, 2 Leach, 4th ed.
721, 730 ; Bex v. Joncs, 2 East P. C. 714,
715, 1 Leach, 4th ed. 139; Rex v. Har-
rold, 2 East P. C. 715; Rex v, Stringer,
2 Moody, 281 ; Rex v Fuller, Russ. & Ry.
408; IRex v Donnally, 1 Leach, 4th ed.
1%3; s c. nom. Rex v Donally, 2 East
P. (0. 713, 783; Rex ». Egerton, Russ. &
Ry. 875; Rex 2 Hickman, 2 East P. C.
728, 1 Leach, 4th ed. 278; Rex » Elm-

ptead, 1 Russ. Crimes, 3d Eng. ed. 804;
Long v. The State, 12 Ga. 243; People v.
MeDaniels, i Parker C. C. 198 ; Dritt »
The State, 7 Humph. 48. Some of the
above cases go only to the point, that it
is robbery to extort money by meuns of
a charge of sodomy, leaving the question
open, whether the fear relates to physical
consequences of a prosecution, or to the
foss of character. Other cases decide,
that it need only be of the loss of char-
acter,

5 Dritt ». The State, T Humph. 45;
Rex ». Newton, Car. Crim. Law, 3d ed,
285; BRex ». Knewland, 2 Leach, 4th ed,
721; 8. c. Rex v. Wond, 2 East P. C.733;
Yong v. The State, 12 Ga. 293; Reg. o
Heary, 2 Moody, 118, Obtaining money
from a woman, by a threat to accuse her
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§ 1175 SPECIFIC OFFENCES. [BoOK X,

becanse a man in the hands of the law is not legally presumed to
be in danger of bodily harm. Still —

Threat as Misdemeanor. — The getting of money from one under
the threat to indict him for perjury has been deemed to be a
criminal misdemeanor, though not robbery; for, said Lord Holi,
“if a man will make use of a process of law to terrify ancther
out of his money, it is such a trespass as an indictment will lie.”?

II1. The Fear.

§ 1174. General Doctrine stated.— Force and fear are, in this
offence, usually connected ; therefore, in the last sub-title, we
obtained some views pertaining to this. In general terms, the
person robbed must be, in legal phrase, put in fear. But, —

Force supplying Place of Fear. — If force is used, therc need be
ne other fear than the law will imply from it ; there need be no
fear in fact, It is sometimes said, that there must be either foree
or fear, not necessarily both.2 The better form of the proposition
is, that, where there is no actual force, there must be actual fear;
but, where there is actual force, the fear is conclusively inferred
by the law.3  And, within this distinetion, an assault, without a
battery, is probably to be deemed actual foree.t

In Absence of Poroe, Pear in Fact,— Where neither this force is
employed, nor any fear is excited, there is no robbery, though

there be reasonable grounds for fear’ But the exciting of an

actual fear, without the employment of force, is adequate.?

§ 1175, Time of the Pear.— The fear of physical ill must come
before the relinquishment of the property to the thief, and not
after ; else the offence is not robbery.”

husband of an indecent assault, is not And see Seymour v The State, 15 Ind.
robbery. Rex w» Edwards, 6 Cur. & P. 286.

618 ; 8. ¢. nom. Rex ». Edward, 1 Moody
& R. 257,

} Reg. v. Woodward, 11 Mod. 137
And see post, § 1201,

? Commonwenlth = Snelling, 4 Binn.
870; MecDaniel ». The Siate, 8 Sm. & M.
401, 418 ; The State v. Cowan, 7 Irc. 229 ;
Commonwealth ¢. Humphries, 7 Mass.
242; llex v Frances, 2 Comyns, 475;
Long ». The State, 12 Ga. 263; MeDan-
jel’'s Case, 1% Howell 8t. Tr. 745, 806,
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3 See also Rex », Reane, 2 Leach, 4th
ed. 616.

* Vol. 1. § 438; The State ». Gorham,

G5 N. H. 152,

§ Rex v, Reane, 2 Tast I C. 734, 2
Leach, 4th ed. 616.  And see 2 Fast . C.
665, 666,

& Commonwealth ¢ Brooks, 1 Duvall,
150; The Btate e Ilowerton, 58 Misso.
igé, Glass v Commonweunlth, 6 Bush,

T Iex ». Harman, 2 East P. C. 786,

CHAP. XXXIX.] ROBBERY. § 1178

§ 1176. Intent to Prosecute Robber.— The relinquishment of
the property, not through actunal fear, but for the purpose of
prosecuting the robber, is considered in the first volume.!

IV. What may be deemed the Person.

§ 1177. Taking must be from Person. — Since robbery is an
offence as well against the person as the property, the taking must
be, in the language of the law, from the persen.2

What this means, — The meaning of this legal phrase is, not that
the taking must necessarily be from the actnal contact of the
body, but if it is from under the personal protection that will

puffice.®

§ 1178. Personal Protection.— Within this doctrine, the person
may be deemed to protect all things belonging to the individual,
within a distance, not easily defined, over which the influence of

the personal presence extends.

«If a thief,” says Lord Hale,

“ gome into the presence of A ; and, with violence and putting A
in fear, drives away his horse, cattle, or sheep ; ” he commits rob-
bery.* The better expression is, that —

Prosence.— A taking in the presence of an individual (of
course, there being a putting in fear) is to be deemed a taking

from his person.?

1 Vol L § 438.

2 Stegur v. The State, 39 Ga. 583;
Kit v. The State, 11 Humph. 167,

3 And see ante, § 588, 902.

¢ 1 Hale . C. 533.

5 Rex v Frances, 2 Comyms, 478;
8, 0. nom. Rex ¢ Francie, 2 Stra. 1015,
Clas. temp, Hardw. 118, In United States
». Jones, 8 Wash. C. C. 209, 216, the
learned judge employed a form of ex-
pression somewhat different, but mean-
ing the same thing. He said: “If is
abjeeted, that the taking must be from the
person.  The law is otherwise; for, if it
be in the presence of the owner,— as, if
by intimidation he is compelled to open
his desk, from which his money is taken,
or to throw down his purse, which the
robber picks up,— it is robbery.” Mr.

Fast puts the doctrine thus: “In rob-
bery, it is sufficient if the property he
taken in the presence of the owner; it
need not be taken immediately from his
person, s0 that there be violence te bis
person or putting him in fear. As where
one, having first assauited another, takes
away his horse standing by him; or,
having put him in fear, drives hia cattle
ont of his pasture in his presence, or
fakes up his purze which the ether in his
fright had thrown into a bush, or his hat
which had fallen from hishead.” 2 Fast
P. C_70%7. ¢ Or,” adds Hawkins, “roba
my servant of my money before my
face” 1 Hawk. P, C. Curw. ed. p. 214,
§ 5, See also Turner v. The Biate,
Ohio State, 4232; Rex ». Fallows, 6 Car.
& P, 508,
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§ 1181 SPECIFIC OFFENCES- [BOOK X,

V. Remaining and Connected Juestions.

§ 1179. FPelony. — Robbery is a common-law felony,  amongst
the most heinous felonies.” i The collateral consequences are
such as the first volume discloses. Let us look at some of them
here.

§ 1180. o©Offenders combining.—** In some cases,” says Hawkins,
%3 man may be said to rob me, where in truth he never actually
had any of my goods in his possession : as, where I am robbed by
several of one gang, and one of them only takes my money ; in
which case, in judgment of law, every one of the company shall
be said to take it, in respect of that encouragement which they
give to another, through the hopes of mutual assistance in their
enterprise ; nay, though they miss of the first intended prize, and
one of them afterwards ride from the rest, and rob a third person
in the same highway without their knowledge, out of their view,
and then return to them, — all are guilty of robhery, for they
came together with an intent to rob, and to assist one another in
0 doing.”? This consequence comes from the doctrine, that all
present and assisting ; or near enough to assist, if called on, and
lending their mental conecurrence to the act; are prinecipal of-
fenders, either of the first or second degree.® And we have seen,!
that one thus assenting nced be present only during such part of
the entire transaction as constitutes a complete offence.’

§ 1181. Attempts. — An attempt to commit robbery is, the
same as other like attempts, indictable as misdemeanor. Having
examined the general doctrine of Attempt in the preceding vol-
ume, we need here only refer to that discussion® and to the
authorities, some of which are under statutes, others are pure ex»
positions of the common law.”

1 3 Inst. 68,

2 ] Hawk. I C. Curw. ed. p. 213, § 4.

& Vol. L § 648-654.

1 Voi. L § 649,

5 Az to the eubject-matter of this
gection under the TUnited States statute
against robbing the mail, see United
States v, Mills, 7 Pet. 188,

8 Vol, I. § 723 et seq.

T Rex ». Mills, 1 Leach, 4th ed. 259, 1
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East P. C. 897;: Rex ». Lee, 1 Leach, 4th
ed. 51; Rex » Mackey, 1 East P. C. 309;
Anonymous, 2 East I C. 662; Reg. o
Btringer, 1 Car. & K. 188, 2 Moody, 261;
Rex ©. Thomas, 1 Leach, 4th ed. 330;
Rex ». Purfait, 1 Leach, 4th ed. 15,1
Fast P. C. 418; The State v. Bruce, 24
Maine, 71; People v. Woody, 48 Cal. 80;
Reg. ». Walton, Leigh & C. 288, 9 Cox
C. C. 265.

CHAP, XXXIX.] ROBBERY. § 1182

§ 1182. Becond Jeopardy. — For the effect of a previous jeop-
ardy,? the reader is referred to the preceding volume.?

Robbery in Dwelling-house. — Lord Hale mentions some early
English statutes against robbery from the person of one in his
dwelling-house ;® but they can have little practical force here,
even if technically they are a part of our common law.

In Highway.— There are statutes in North Carolina and in some
of the other States against robbing people “in or near” & high-
way.4

1 Roberts v. The State, 14 Ga. 8; The 31 Hale P. C. 548; Btat, Crimes,
State v Lewis, % Hawks, 98; The State § 525.

v. Brannon, 55 Misso. 63; The State v. 4+ The State ». Anthony, 7 Ire. 254;

Pitta, 57 Mizao. 86. Stat. Crimes, § b35, 526.
% Vol. 1. § 978 et seq.

For ROBBING MATL, see ante, § 904, note.
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CHAPTER XlL.
_ ROUT.I

§ 1183. How defined. — Rout i3 an unlawful assembly which
has performed some act toward the commission of a riot.?

§ 1184, Related to Riot — to Unlawful Assembly. — Constitut«
ing, therefore, a part of the offence of riot,® and being an unlaw-
ful assembly to which some step toward a riot is added, the offence
of rout is necessarily, in the main, treated of under those two
titles. Little need be added here.

§ 1185. The Aot — (Attempting Prize-fight). — The act which,
performed by an unlawful assembly, makes it a rout, may he
illustrated by a South Carclina caze which holds, that, if the
requisite number of persons meet, stake money, and propose to
engage in a prize-fight, they commit a rout.

§ 1186, How Many. ~-- Not less than three assembled persons
are sufficient to commit this offence.’

I For matter relating to this title, see
Vol. 1. § 534, See this volume, AFFRAY;
Rior; UNLAWFOL AgsSEMoLY.  Also,
Stat. Crimes, § 539-542, 560. For the
pleading, practice, and evidence, gee
Crim. I'roced. IL Rrort.

2 Hawkins says: ‘““A rout seems to
be, according to the general opinion, s
disturbance of the peace by persons as-
- gembling together with an intention to
do a thing which, if it be executed, wilt
make them rioters, and actually making

a motion towards the execution thereof.
But by some Dbooks the notion of a rout
is confined to such assemblies only as are
oceasioned by some grievance common
to all the company; as the enclosure of
land in which they all claim a right of
common, &c.” 1 Hawk P. C. Curw. ed.
p. 516, § 8.

8 Ante, § 1148, note, 1151, 1155.

4+ The State v, Sumner, 2 Speers, 509.

& Vol 1. § 594 ; post, § 1257,

CHAP, XIL] SELF-MURDER. . § 1187

CHAPTER XLI
EELF-MURDER.!

§ 1187, Whether Offence at Common Taw, — The discussions of
the first volume have shown, that self-murder, or suicide, is a
common-law felony. But, as no penalty other than the forfeiture
of goods, and of personalty generally, which was the common-law
punishment,? can be inflicted on him who has murdered himself,
and as forfeitures for crime are not practised in our States, this
offence is not punishable with us.? Still it is a question whether
or not there are with us collateral offences based on the idea that
self-murder is a4 common-law felony. '

Principal of Second Degres. — If, under the common law; as ad-
ministered in England when this country was settled, one advises
another to kill himself, and he does it in the presence of the ad-
viser, the latter becomes guilty of murder, probably as principal
of the second degree, but at all events as principal. And it is
the same in our States.*

Accessory. before the Fact. — But as suicide is felony, not mis-
demcanor, if it is committed in the adviser’s absence, the latter,
at the common law, goes free of punishrment; because the prin-
cipal, being dead, cannot be first convicted.?

Attempt — (Self-Mayhem). - If one attempts to commit self-
murder, is he therefore indictable for misdemeanor, the same a8
though the attempt were on a third person? There would seem
to be no ground for distinguishing the common law of England
and our States on this head. And by the common law as admin-

For SABRBATH-BREAKING, see Lorn's Dar,
SALE OF LIQUOR, see Stat. Crimes.
S8COLD, see Common Scovp, Vol. 1. § 1101 et seq.
SCRIPTURES, REVILING, see BLasPaEMY AND PROPANENESH.
SEDUCTION, see Stat. Crimes.
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1 For matter relating to this title, see
Vol L § 250, 510, 615, 652,968, Bee this
volune, DuELLinG; Hourcipe FELONE-
ous.

2 1 Hawk-P. C.¢. 27, § 7,8

1 See the sections above referred to;
also Commonwealth v, Bowen, 13 Masa.
856 ; Reg. v Alison, 8 Car. & P. 418;
BRex » Dyson, Russ. & Ry. 623; Rex v,

Ward, 1 Lev. 8; Hales v, Petit, I Dlow,
263, 260, 261; Rex v, Hughes, 5 Car. &
P. 126; Rex ¢ Russell, 1 Moody, 356;
Beg. v. Burgess, Leigh & C. 268.

1 Vol. 1. § 510, 662; Commonwealth
v, Dennis, 1056 Mazs, 162,

B Vol. I § 662; Reg. v Leddington, 9
Car. & P. 79
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§ 1187 SPECIFIC OFFENCES. [BOOK X.

is.stered in England, this is an indictable misdemeanor.! On the
like principle, one is indictable at the common law who inflicts
mayhem on himself? But, —

Attempt under Statutes. — Where common-law offences do not
prevail, the result under statutes may be different. Thus, in
Hawaii, the Penal Code defines and provides a punishment for
murder, then declares an attempt to do the act punishable; and
the court held, that suicide is not murder under the former pro-
vision, therefore an attempt to commit it does not fall within the
latter? And in Massachusetts, though there are common-law
offences in ‘this State, the court holds, eontrary to what would
probably be the doctrine in some other States under like stat-
utes,* that, because attempts have been fully legislated wupon,
they have ceased to be cognizable at common law; consequently,
and by force of reasoning similar to what prevailed in Hawaii, an
attempt to commit suicide is not punishable.’

Agcidental Killing in Attempted Suicide.— One who, in attempt-
ing to take his own life, accidentally kills another who is inter~
fering to prevent it, commits thereby an indictable homicide.?

1 Reg. o Durgess, Leigh & €. 258, 9 4 Stat. Crimes, § 154-182,

Cox C.C.247; Reg. v. Doody, 6 Cox C.C. & Commonwealth ». Dennis, 105 Meas,

463. 162.  And zee Blackburn ». The State, 23
? Rex ». Wright, 1 East P. C. 396, 1 Ohio State, 146, 163,

Hale P, C. 412, Co. Lit. 127 a. 8 Commonwealth ». Mink, 123 Mass.
1 Rex v. Ahsee, 2 Am. Law Rev. 704, 422,

Bee also Rog. ». Burgess, Leigh & C. 258,

9 Cox . C, 247,

For SELLING ADULTERATED MILE, see Stat. Crimes.
BELLING LIQUOR, see Stat. Crimes.

666

CHAP. XLII. SEPULTTURE. § 1189

CHAPTER XLIL

SEPULTURE.!

§ 1188. Offences against Right of Burlal — According to what
was set down in the first volume,? to sell a dead body for dissec-
tion,® or otherwise to refuse burial* is indictable at the common

law. Also —

Inguest of Coroner. — Preventing a coroner from holding an in-
quest over a dead body, where an inquest is required by law, as
by burying it prematurely, is indictable.?

Disinterring. — It is the same of disinterring a huried corpse®

In an English case, the defendant had removed, without leave,
the bodies of some deceased relatives from a dissenters’ burial-
place, and he was held to be punishable criminally ; though his
motive, being to bury them elsewhere, was good.?

§ 1189, Defacing Tomb. — Lord Coke says: “ Concerning the
building or erecting of tombs, sepulchres, or monuments for the
deceased, in church, chancel, common chapel, or churchyard, in
8 convenient mannetr, it is lawful; for it is the last work of
charity that can be done for the deceased, who whiles he lived
was a lively temple of the Holy Ghost, with a reverend regard
and Christian hope of a joyful resurrection. And the defacing

of them is punishable by the common law.” 3

I For matter relating to this title, see
¥ol. I § 468, 506, For the pleading,
practice, and evidence, see Crim. Proced.
IE. § 1000 et seq.

2 Vol. I § 506,

3 Reg. v. Feist, Dears. & B, 690, 8 Cox
C. C.18; Vol. L § 508,

4 One is not indictable for refuging to
bury a relative, if Le has not the means
ta oury him ; though he declines o bor-

- row money offered for the purpose.  Reg.
v. Vann, 2 Den. C. C, 825, 6 Cox C. C.
879, B Eng. L. & Eq. 596.

8 Vol L § 468,

€ Vol. T, §506. And see McNamee
. People, 31 Mich. 473.
T Reg. v. Sharpe, Dears. & B. 160,17

"Cox C. C. 214, 40 Eng. L. & Eq. 581,

Wife's Power over Husbond's Body.—
The I"ennsylvanin court held, that a wife
hae no control over the bady of her de-
ceased husband after its burial; but with
tbe burial her duty to it terminates, and
the disposition of it thereafter bxlongs to
the next of kiz, Wynkoop v- Wynkoop,
& Wright, I'a. 203.
¢ 3 Inst. 202,
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§ 1190 SPECIFIC OFFENCES,

§ 1190. statutory Offences. — There are some statutes relating

fo these subjects; but a partieular discussion of them is not

necessary.l

1 Rex v. Duffin, Russ, & Ry, 365;
Commonwealth v Slack, 19 Pick. 304;
Commonwealth ». Loring, 8 Pick. 370;
The State ». McClure, 4 Blackf. 328;
Tate ». The State, 8 Blackf. 110; Win.
ters o. The State, 9 Ind. 172; Common-
wealth v. Goodrich, 18 Allen, 648 ; Com-
monwealth u Viall, 2 Alien, 512 ; Phil-
lips v. The State, 20 Texas, 226; Reg. v

Feiat, Dears. & B. 590, 8 Cox C.C. 18;
Commonwealth ». Wellington, 7 Allen,
209.  And see Rousseau v. Troy, 49
How. Pr. 402, The General Guestion.
— (n the general question of sepulture,
the reader is referred to Mr. Moak’s note
to In re Bettigon, 12 Eng. Rep. 654, em-
bracing a wide collection of authoritiea,

For SHOP-BREAKING, ree BURGLART.
SHOWS, see Poenio Seows, Vol. 1. § 1145 et seq.
BLANDER, see LisgL aND SLANDER.
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CHAP. XLIII, ] ' SODOMY. . § 1193

CHAPTER XLIIL
goDoMY.!

§ 1101, How aefined. — Sodomy is a carnal copulation, by
human beings, with each other against nature, or with a beast.?

Common Law -— Statutes.— We have seen, that it is an offence ab
the common law. It is such also under the common law of Scot-
land4 Tt is the same in most of our States; but, in Texas, where
a statute provides that no person shall be punished for an offence
not expressly defined by the law of the State, the majority of the
court held the following not to be adequate: “If amy person
ghall commit, with mankind or beast, the abominable and detest- -
able crime against nature, he shall be deemed guilty of sodomy.” §
Consequently sodomy in this State is not punishable.® And it is
not punishable in Jowa.?

§ 1192. with Fowl. — Russell says: ‘“ An unnatural connee-
tion with an animal of the fowl kind is not sodomy, a fowl not
coming under the term ¢ beast;’ and it was agreed clearly not to
be sodomy when the fowl was so small that its private parts
would not admit those of a man, and were torn away in the
attemmpt.” .

§ 1193. Consent — Husband and Wife — Men and Boys. — Un-
like rape, sodomy may be committed between two persons, both
of whom consent: 80 it may be between husband and wife:? s
two men, or a boy and a man, can commit it; and, whichever is
the pathic, both may be indicted.®

1 Tor matter relating to this title, see
Vol I, § 508, 767. And see Stat. Crimea,
§ 9242, For the pleading, practice, and
evidence, see Crim. Proced. IL § 1018 et
geq.

2 Vol. 1. § 603.

3 Vol L § 508,

4 Mackenzie Crim. Law, 1, 1, 8; also
1,154

& Fennell ». The Siate, 32 Toxas, 878,

¢ Frazier v. The State, 39 Texas, 590.
See The State ». Campbell, 20 Texas,
44,

T Estes ». Carter, 10 Iows, 400,

B 1 Russ. Crimes, 34 Eng. ed. 698, re-
ferring to Rex v. Mulreaty, & manuscrips
cage, by Bayley, J.

8 Hog. v Jeliyman, 8 Car. & P. 604

1 Reg. » Allen, 1 Den. C. C. 384,
Temp. & M. 55, 2 Car. & K. 869, 13 Jun
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§ 1186 SPECIFIC OFFENCES. [BOOE X,

§ 1194, Penetration — Emission.— The question of the penetra-~
tion and emission necessary was discussed under the title Rape.!
A penetration of the mouth is not sodomy.2

§ 1195, Attempt. — A solicitation to commit this offence is in-
dictable as an attempt;? and there may be other forms of the
atbempt,! — as, assault with the intent.®

§ 1196. Felony or Misdemeanor.— There is doubt, whether,
under the common law of this country, sodomy is felony or mis-
demeanor, — as to which, see the first volume.5

108, 18 Law J. 5. 8. M. C. 72; 1 East P. t Rep. ». Baton, 8 Car. & P. 417;

C. 480, Davia . The State, 3 ITar. & J. 154.
1 Ante, § 1127-1132, % Reg. v Lock, Luw Rep. 2 C. C. 10,
? Rex v. Jacobs, Russ. & Ry. 531, 12 Cox C. C.244. And see Anonymons,
¥ Vol. L § 767; Reg. v. Rowed, 6 Jur. 1 B. & Ad. 382; Reg. ». Middicditeh, 1
396; Rex v. Hickman, 1 Moody, 54. Den. C. C. 92.
¢ Vol. L § 503.

For STOLEN GOODS, see Recerving Srorexy Goopa.
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OHAP. XLIV.] SUBOENATION OF PERJURY. § 1198

CHAPTER XLIV.

SUBORNATION OF PERJURY.!

§ 1197. Is Perjury. — As already explained,? subornation of

perjury is, in its essence, but a particular form of perjury itself.
Thus, —

How defined. — Hawking says:  Subornation of perjury, by
the common law, seems to be an offence of procuring a man to
take a false oath amounting to perjury, who actually takes such
oathd But—

Attempt. — “ It seemeth clear, that, if the person incited o
take such an oath do not actually take it, the person by whom he
was so incited is not guilty of. subornation of perjury; yet it is
certain that he is liable to be punished, not only by fine, but also
by infamous corporal punishment.”* In other words, the unsuc-
cessful incitement is an indictable attempts There appears to
have becn a period in our law, when the unsuccessful solicita-
tion was deemed to be subornation of perjury itself; for, as such,
it and other indictable attempts corruptly to influence a witness
are treated of in some of the old books.®

§ 1198. Procedure.— There have been some peculiarities of
procedure, relating to subornation of perjury; how it is now is
shown in “ Criminal Procedure.” 7 Except for them, thers would

1 For matter relating to this title, see
Vol. 1. § 468, 374, 975; ante, § 10566, And
see Stat. Crimes, § 5G8. For the plead-
ing, practice, and evidence, sce Crim.
L'roced. § 1019 et seq.

2 Ante, § 10566 ; United States v. Den-
nee, § Woods, 30,

% And see United States ». Wilcox, 4
Blatch. 893; Commonwealth ». Smith,
11 Allen, 243; Stewart v. The State, 22
Obio State, 477; ante, § 1046,

£1 Hawk. P. C. Curw. ed. p. 435,
§9 10,

5 Ante, § 1056; Reg. v. Clement, 26
T.C.Q.B.29T; Vol L § 488,

® Aa, for example, in Tremaine's Pleas
of the Crown, Bex » Margerum, Trem.
F. C. 168; Rex v Tashorough, Trem.
P. C. 189; and other entries following.
Indeed, not one of the entries for subor-
nation of porjury, given in this book, is
for the full offence within the modern
definitiona.

T Crim. Proced. IT. § 1019 et seq.
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seem never to have been any propriety in ranking this as a sepa-
rate offence}

§ 1199. Statutes.— In our several States, there are statutes on
this subject ; but they do not require eonsideration here.?

1 Ante, § 1056.
¥ For the statute of Maine and fte constructions, see The State # Joaquin, 69
Maize, 218,

For SUICIDE, pee SELF-MURDER,
SUNDAY, see Lorp's Dax.
SWEARING, see BLASPHEMY AND PROFANENESS.
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CHAP. XLV.] THEREEATENING LETTERS, ETC. § 1200

CHAPTER XLV.

THREATENING LETTERS AND THE LIKE.!

§ 1200. Barly Bnglish Statutes.— Blackstone says: By the

statute 8 Geo. 1, ¢. 22, amended by statute 27 Geo. 2, ¢. 15,
krowingly to send any leffer, without a name, or with a fictitious
name, demanding money, venison, or any other valuable thing, or
threatening (without any demand) to kill any of the king’s sub-
jects, or to fire their houses, out-houses, barns, or ricks, is made
felony without benefit of clergy. This offerce was formerly high
treason by the statute 8 Hen. 5, c. 6.2

Later BEnglsh Statutes, — There have been various later enact-
ings and revisings of statutes on this subject in England; as, 7
& 8 Geo. 4, ¢. 29,§ 8;3 TWill. 4 & 1 Vict. ¢. 87,§7;¢ 10 &

11 Vict. e. 66, § 1;° and 24 & 25 Vict. ¢. 96, § 456 and 47.7
How in our States. — None of the English enactments appear

to be common law with us. But, in some of our States, if, not

all, there are statutes modelled more or less after the English

ones.

Interpretations of the Statutes. — The discussions in * Statutory
Crimes ” will explain, not only the principles on which these
statutes are interpreted, but the meanings of their leading terms,
In this place, we need only refer to some of the cases8

1 For matter relating to this title, see
Vol. 1. § 562, 767; ante, § 407; Stat.
Crimes, § 228, 242, 816, For the plead-
ing, practice, and evidence, ses Crim.
Froeced. T1. § 1024 et seq.

2 4 Bl. Com. 144,

3 Reg. v. Miard, 1 Cox C. C. 22.

t Reg. v, Taylor, 1 Fost. & F. 511.

& Reg. v. Jones, b Cox C. C. 226.

¢ Reg. v. Robvertson, Leigh & C. 483,
10 Cox C.C. 9; Reg. v. Walton, Leigh
& (O, 288, 9 Cox C. C. 268,

7 Reg. v, Redman, Law Rep. 1C. C,
12, 10 Cox C. C. 159, .

VOL. IL. 43

% Americar  Cases. — The State w,
Bruce, 24 Maine, 71 ; People ». Grifin, 2
Barb. 427 ; Biggs v, People, 8 Barb, 547}
Hobinson ». Commonwealth, 101 Mass.
27; Commonwealth ». Carpenter, 108
Mags. 15; Cowmmonwealth ». Moulton,
108 Mass. 307; Commonwesalth v. Dorus,
108 Mazss. 485; Brabham ». The State,
18 Ohio State, 486 The State v. Morgan,
8 Heisk. 262; Commonwealth » Mur-
phy, 12 Allen, 449; Bhifflet ». Common-
wealth, 14 Grat. 852; People v, Braman,
80 Mich. 460.

English Cases.— Those cited in previ-
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§ 1201 - BPECIFIC OFFENCES.

" [Book x.

Threats other tham by Letter.— There may be mischievous
threats other than by letter; and to these some of the statutes
extend, and some of the cases cited to the last note.

§ 1201. At Common Law.— Extortion! is a species of common-
law threat. And there are threats by persons not officers, indict-
able at the common law.? Statutes have so far covered the
ground that the courts have not had oceasion to definc the limits

of the common-law doctrine,

Under National Government. — A threat, and especially a threats
ening letter, is doubtless in some circumstances an offence against
the Jaw of nations. But our United States tribunals have not the
jurisdiction to administer this law,® without express authority

from some act of Congress.*

The Intent,— The intent, both under the unwrititen law and
under the statutes, must be evil, Thus,—

Demanding Money due. — If one demands, by a threaf, money
which he honestly believes to be due, he does not commit this

offencet But, —

Guilty or not. — If the threat is to accuse of crime, and the
object is to extort money, it is immaterial whether the person
threatened ig guilty or not; for in either case there is an attempt

to pervert justice.®

ous notes to this section; also Reg. =
Smith, Temp. & M. 214, 1 Den, C. C.510,
2 Car. & K. 882, 14 Jur. 92, 19 Law J.
w. 8. M. C. 80; Rex v. MeDermod, Jebb,
118; Reg. v Grimwade, I Den. C. C. 30,
1 Car. & K. 592; Reg. v. Jones, 1 Den.
¢ C. 218, 2 Car. & K. 598; Rex v Rob-
inzon, 2 Leach, 4th ed. 748, 2 Kast P. C.
1110; Rex ». lickford, 4 Car. & 1. 227,
Rex z. Boucher, 4 Car. & P. 552 ; Kep. v
Wagstadl, Russ. & Ry. 398; Reg. v,
Hamilion, 1 Car. & K. 212; Rex v. Pad-
dle, Rues. & Ry. 484 ; Rex v, Jepson, 2
East P. C. 1115; Rex ». llamtmond, 2
East P, C. 1118, 1 Leach, 4th ed. 444 ;
Rex v Heming, 2 East P. . 1118, 1
Leuch, 4th ed. 415, vote; Reg, v Bur-
ridge, 2 Moody & R. 206; Reg. ». Cogh-
lan, 4 Fost. & F. $16; Reg. o, Richards,
il Cox C.C. 43 ; Reg. v. Chalmers, 10 Cox

C. C. 450; Reg. v. McDonnell, 5 Cox
C. C. 153; Reg. v. Carruthers, 1 Cox
C. C.188; Reg. v. Hendy, 4 Cox C. G
243; Reg. v. Redman, Law Rep. 1C. G
12 ; Reg. v. Menuge, 8 Fost. & F. 810;
Skinner » Kitch, Law Rep. 2 (. B, 893,
10 Cox C. C. 493,

Canada, —Reg. v, Johnson, 14 T. G
Q. B. 569, :

1 Ante, § 390 et seq,

¢ Vol. I. § 562, 762.

5 Vol I § 190-208.

+ See United States v, Worrall, 2 Dall,
384,

5 Heg. v. Coghlan, 4 Fost. & T\ 318;
Reg. v Johknson, 14 U. C, Q. B, 589.

€ Reg. . Cracknell, 10 Cox C. C. 408;
Reg. ». Richards, 11 Cox C. C. 43. And
see Reg. v. Chalmers, 10 Cox C. C. 4560.

F¥or TIPPLING-HOUSE, see Vol. I, § 1113-1117; also Stat. Crimes.
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CHAP. XLVI.] TREASON. § 1202

CHAPTER XLVI.

TREASON.!

§ 1202-1204. Introduction.
1205-1212. The English ‘Treason corresponding to curs.
1214-1238. Treason against the United States.
1264, 1255. Treasons against Individual Statea.

§ 1202. Scope of this Chapter. — In the first volume, are dis-
cussed many questions pertaining to the present title. What is
gaid there will not be repeated here. In a manner somewhat
fragmentary, we shall here take into review such important
questions as remain. _

How the American Authorities. — The subject of treason has
not been much examined in our American courts; and the little
judicial matter we have upon'it is principally mere dicta. There
has been but one treason ease before the Supreme Courf of the
United States, and this was only an application for the dis-
charge of a prisoner on kabeas corpus. He was discharged, and
Marshall, C. J., in giving the opinion of the court, where only
the question of discharge was in issue, said many things respect-
ing treason;? and afterward sitting, with the district judge by
his side, in the trial of Aaron Burr, he explained and com-
mented on this opinion a$ length3 There are a few reports of
other trials before the lower courts.?

1 For matter relating to this title, see  of Carpenter, published at Washington,
Vol. 1..§ 177, 226, 847, #48, 858, 861, 569, in three volumes. More recently there

422 437, 440, 456, 611-613, 639, 665, 659,
681-684, TH-704, T17, 759, 772, B6T-9TT.
And sce Stat. Crimes, § 136, 138, 227,
568, For the pleading, practice, and evi-

dence, see Crim. Proced. IL § 1030 et -

seq.

2 Tix parte Bollman, 4 Cranch, 75,

% The Reports of Burr's Trial —
Of the Trial of Aaron Burr, there are
twe original and contemporanecus re-
ports, that of Eobertson, published at
Philadelphia, in two volumes; and that

has been published at Washington, in
one volume, a report condensed from
these two, but principally from the fof-
mer; edited by J. J. Coombs, Esq., who
furnished some notes of his own, OfF the
two original reports, Robertsan’s is said
te be the more accurate; it is the one to
which the references are made in this
chapter, cxcept where Coombae’s is speci-
fied.

4 See “Two Trials of John Fries,”
&e., by Carpenter, 4. . 1800; United
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§ 1205 SPECILFI0 OFFENCES. [Boork x.

§ 1203. How discussed in this Chapter. — TTialg for treason do
not often arise ; and, when they do, ample time for preparation is
given to counsel. It would not, therefore, be judicious to occupy
gpace in tracing, in any minute way, the current of observation
—for it really amounts to little else —found in our American
reports of treason irials; since each practitioner can do this for
himself as well as an author can for him. Yet it will be useful to
call to mind some of the principles on which judicial determina-
tion ought, in these cases, to proceed, Gentlemen who manage
trials for this high offence are generally from the elevabed class
of practitioners who, more clearly than men of less acquirements,
discern the value of this sort of exposition.

§ 1204, How the Chapter divided, — We shall consider, I. The
Tnglish Treason which corresponds to ours; II. Treason against
the United States; ITI. Treasons againgt Individual States.

Omitted from this Bdition. — In the third, fourth, and fifth edi-
tions, there wore two other sub-titles; namely, ¢ The Matter ag
affected by Ordinances of Secession,” and “ The Matter as affected
by Civil War.” It is presumed, that, while this edition is a liv-
ing book on the shelves of dealers, and, it is hoped, for all time,
there will be no practical use for these sub-titles. If the discus-
sion is wanted for other purposes, the country contains sufficient
copies of it in the old editions to supply all demands. Therefore
those sub-titles are omitted from this edition.

1. The English Treason whickh corresponds to ours.

§ 1205, High and Petit — Under the ancient English law, trea-
son was of two kinds, high and petit; but in the United States
we have, as already seen,! no petit treason. Consequently the
only kind of old English treason which concerns us, is high
treason.

States v Vigol, 2 Dull 346; TUnited 1 Cranch C. C. 373; United States ».

tates v» Vilato, 2 Dall. 370; TUnited

tates ». Insurgents of Pa., 2 Dall. 835,
United States » Stewart, 2 Dall. 843;
United Statea p. Mitchell, 2 Dall. 848
United States v. Pryor, 3 Wask. C. C.
234 ; United States ». Hoxie, 1 Paine,
365 ; Western Insurgents, Whart. S¢. T'r.
102; Northampten Insurgents, Whart.
Bt Tr. 458; United States v. Hanway, 2
Wal. Jr. 139 ; United States v. Boliman,
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Lee, 2 Cranch C. C. 104; United States
v, Greathouse, 2 Abb, U. 8. 364; also 8
few things of interest may be fonnd in
the Inter legal and other perivdicals.
And see Carlisle v. United States, 16 Wal.
147 ; Hanauer », Doane, 12 Wal. 847;
Shortridge ». Macoun, 1 Abb. U. B. 583
Culliton v TUnited States, & Ct of CL
G27.
1 Vol. L. § @11, 681, 779.

CHAP. XLVL] : TREASON, § 1209

High Treason anciently, — Hawking says : ¢ Before the 25 Edw.
3, ¢. 2, there was great diversity of opinion concerning high trea-
gon 3 and many offences were taken to be imcluded in it besides
those expressed in the said statute: as, the killing of the king’s
father, brother, or even his messenger ; producing the pope’s bull
of excommunication, and pleading it in disability ; refusing te
accuse a man in the king’s courts, and summoning him to appear
and defend himself hefore a foreign prince ; and other such like
acts tending to diminish the royal dignity of the Crown.”!

§ 1206. stat. 25 Edw. 3.-— Therefore, long before the settle-
ment of this country, high treason (as well as petit) was defined
by 25 Edw. 3, stat. 5, ¢. 2. There were many particulars; but
the only part which concerns us declares it to be high treason *if
a man do levy war against our lord the king in his realm, or be
adherent to the king’s enemies in his realm, giving to them aid
and comfort in the realm or elsewhers, and thereof be probably
attainted of open deed by the people of their condition.”

§ 1207. Later Legislation. — Later legislation, in England, some-
what extended the crime of treason there, but not greatly. None
of it has any relevancy to the subject of our present inquiries.

§ 1208. Levying War.— Hawkins says: * Of high treason con-
cerning the levying of war, &u., and adhering o the king’s ene-
mies, &e., I shall consider, First, What acts shall be said to
amount to a levying of war against the king; Secondly, What
shall be said to be an adherence to the king’s enemies. Asto the
first point, it is to be observed, that not only those who directly
rebel against the king, and take up arms in order to dethrone
him, but also in many other cases those who in a violent and
foreible manner withstand his lawful authority, or endeavor to
refornt his government, are said to levy war against him ; and,
therefore, those that hold a fort or castle against the king's
forces, or keep together armed numbers of men against the king's
express command, have been adjudged to levy war against him.
But those who join themselves to rebels, &o., for fear of death,
and retire as soon as they dare, seem to be no way guilty of thig
offence.

§ 1209, Continued. — “ Those also who make an insurrection in
order to redress a public grievance, whether it be a real or pre-

11Ilawk. P. C. Curw. ed. p. 7,§ 1.
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§ 1212 SPECIFIC OFFENCES. {BOOK X,

tended one, and of their own authority attempt with force to
redress it, are said fo levy war against the king, although they
have no direct design against his person, inasmuch as they inso-
lently invade his prerogative, by attempting to do that by private
authority which he by public justice ought to do, which mani-
festly tends to. a downright rebellion: as, where great numbers
by foree attempt to remove certain persons from the king ; or to
lay violent hands on a privy councillor ; or to revenge themselves
against a magistrate for executing his office; or to bring down
the price of victuals ; or to reform the law or religion ; or to pull
down all bawdy houses ; or o remove all enclosnres in general,
&e.  But where a number of men rise to remove a grievance to
their private interest, —as to pull down a particular enclosure
intrenching upon their common, &e., — they are only rioters.’

§ 1210. continued. — “ In a special verdict, not only those who
are expressly found to have been aiding and assisting a rebellious
insurrection, but perhaps also those who are only found to have
acted in the execution of the intended violence, or to have
attended the prineipal offender from the beginning, though they
be not found to have known the design of the rising, shall be
adjudged guilty of high treason. But those who are found only
to have suddenly joined with them in the streets, and to have
flung up their hats and hallooed with them, are guilty of ne
greater offence than a riot at most.

§ 1211. cContinued. — ““ I{owever it is certain, that a bare con-
spiracy is levy such o war cannot amount to this species of trea-
son, unless it be actnally levied. Yet it hath been resolved, that
& couspiracy to levy war against the king’s person may be alleged
as an overt act of compassing kis death, and that in all cases if
the treason be actually completed, the conspirators, &o., are trai-
tors as much as the actors ; and that there may be a levying of
war where there is no actual fighting.

§ 1212, Adhering to the King's Enemies.— ** As to the second
point, namely, What shall be said to be an adherence to the king’s
enemies, &e., this is explained by the words subsequent, ¢ giving
aid and comfort to them ;” from which it appears, that any assist-
ance given to aliens in open hostility against the king, as by sur-
rendering a eastle of the king’s to them for reward, or selling
them arms, &e., or assisting the king’s enemies against his allies,
or cruising in a ship with enemies to the intent to destroy the
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king’s subjects, is clearly within this branch. But there is no
necessity expressly to allege, that such adherence was against the
king, for it is apparent; yet the special manner of adherence
must be set forth. And it is said, that the succoring a rebel fled
into another realm iz not within the statute, because a ‘rebel is
not properly an enemy,’” and the statute is taken strictly.”*

§ 1213. Mot well defined. — It will not compensate us to pursue
this subject further in the light of the English text-books and
decisions.? From the foregoing extracts we see, that, when our
country was settled, and afterward when our Conslitution was
adopted, the English law of treason was not well defined, and
especially it was not in all respects drawn according to the die-
tates of legal principle. Let us, then, see what superstructure
was raised in this eountry on the uncertain foundation of English
dectrine.

I1. Treason against the United States.

§ 1214. Constitutional Provision. — By the Constitution, ¢ Trea-
son against the United States shall consist only in levying war
against them, or in adhering to their enemies, giving them aid
and comfort.? No person shall be convicted of treason unless on
the testimony of two witnesses to the same overt act, or on con-
fession in open court. The Congress shall have power to declare
the punishment of treason, but no attainder of treason shall work

11 Hawk. P. C. Curw. ed. p. 11-18, Caze, 21 Howell 8t. Tr. 687, 808 ; Wati's

§ 23-28.

2 On that branch of English treason
which concerns the levying of war and
adhering to the cnemy, see Norfollds
Case, 1 Howell St. Tr. 957; Essex's Case,
1 Howell St Tr. 1333, 1337, 13556;
Slingsby’s Cuse, & Howell 8t. Tr. 871;
Hewet's Case, & Howell St Tr. 883;
Trials of the Regicides, 5 Howell St. Tr.
947, 983 Messenger’s Case, 6 Howell
St. Tr. 879, 901, note, J. Kel. 70, 75;
Freind’s Case, 13 Howell 8t Tr. 1, 61,
note ; Vaughan's Case, 13 Howell St. T'r.
485, 520; Gregp’s Case, 14 Ilowelt Bt
Tr. 1371: Dammarce’s Case, 15 Howell
8t. Tr. 521; Purchase's Case, 15 Howell
St. Tr. 651, 699 ; Layer’s Case, 16 Howell
Bt. Tr. 93, 312; Hensey's Case, 19 How-
ell St. Tr, 1341, 1344 ; Gordon’s Case, 21
Howelt 5t. Tr. 485, 499,844 ; De la Motic’s

Case, 23 Ilowell St. Tr. 1187, 1191;
Hardy’s Case, 24 Howell 8t Tr. 108;
Wataon's Casc, 32 Howell St Tr. 1,431
Brandreth’s Case, 82 Howeli 5t. Tr. 755,
866, 880; Frost's Case, 1 Townsend St.
Tr.1,9 Car. & P. 153; O'Brien’s Case,
1 Townsend St. Tr. 469; Story’s Case,
8 Diy. 2084; Bensted’s Case, Cro. Car
§83; Vaughan's Case, 2 Salk. 634 ; Ax-
tell’s Case, J. Kel. 18; Anonymous, J.
Kel. 19; Rex v Tucker, 1 L. Raym. 1;
Rep. » Davitt, 11 Cox C. C. 676; Heg.
v Meaney, Ir, Rep. 1 C. L. 600 ; . ¢. nom.
Reg. v. Meany, 10 Cox C. C. 506 ; Reg. o
MoCafferty, Ir. Rep. 1 C. L. 363, 10 Cox
C. C. 603 ; Reg. v. McMahon, 26 . C. Q.
B.195; Reg. v Lynch, 26 U.C. Q. B, 208;
Reg. ». 8chool, 28 U. C. Q- B. 212; Reg
v. Magrath, 26 U, C. Q. B. 885.
3 And see Vol I. § 456, 703.
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corruption of blood or forfeiture except during the life of the per- -

son attainted.” !

§ 1215, Statutes : -~

Revised Statutes. — In the Revised Statutes, the terms of the
freason enactments are somewhat changed. Whether or not any
change in the law itself has thereby been wrought it is not pro-
posed here to inquire. As every reader has by him the Revised
Statutes, nothing will be copied from them. But it will be con-
venient to compare them with the —

Older Enactments, — They are as follows : —

Act of 1790. — It provides : « If any person or persons, owing
allegiance to the United States of America, shall levy war againsg
them, or shall adhere to their enemies, giving them aid and com-
fort within the United States or elsewhere, and shall be fhereof
convicted, on confession in open court, or on the testimony of
{wo witnesses to the same overt act of the treason whereof he or
they shall stand indicted, such person or persons shall be ad-
judged guilty of treason against the United States, and shall

suffer death.”2 By this statute also, misprision of treason is

made punishable.?

§ 1216. aAct of 1862. — Thus stood the statutory law until, by
act of July 17, 1862, not expressly repealing former acts, the fol-
lowing provisions were added : « Sect. 1. Every person who shall
hereafter commit the crime of treason against the United States,
and shall be adjudged guilty thercof, shall suffer death, and all
his slaves, if any, shall be declared .and made free; or, at the
discretion of the court, he shall be imprisoned for not less than
five years and fined not less than ten thousand dollars, and all his
slaves, if any, shall be declared and made free ; said fine shall be
levied and collected on any or all of the property, real and per-
sonal, excluding slaves, of which the said person so convicted was
the owner at the time of committing the said crime, any sale or
conveyance to the contrary notwithstanding.

§ 1217, Continued. —* Sect. 2. If any person shall hereafter
incite, set on foot, assist, or engage in any rebellion or insurrec-
tion against the authority of the United States, or the laws
thereof, or shall give aid or comfort thereto, or shall engage in,

1 Const. U. 8. art. 8, § 8, .
Z Act of April 30, 1790, ¢. 8, § 1, 1 U. B. Stats. at Large, p. 112,
® Vol I § 722.
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or give aid and comfort to, any such existing rebellion or insur-
rection, and be convicted thereof, such person shall be punished
by impriscnment for a period not exceeding ten years, or by a fine
not exceeding ten thousand dollars, and by the liberation of all
his slaves, if any he have; or by both of said puniéh:ments, at the
discretion of the court.

§ 1218. continved. — “ Sect. 8. Every person guilty of either
of the offences described in this act shall be for ever incapable
and disqualified to hold any office under the United States.

§ 1219. continrned. — ** Seet. 4. This act shall not be construed
in any way to affect or alter the prosecution, conviction, or pun-
ishment of any person or persons guilty of treason against the
United States before the passage of this act, unless such person
is convicted under this act.” !

§ 1220. Act of Fuly,1861. — There were, however, passed the
preceding year the following statutes, which it is desirable to
consider in this connection: “If two or more persons within
any State or Territory of the United States shall conspire together
to overthrow, or put down, or to destroy by force, the Government
of the Uniled Btates, or to levy war against the United States, or
to oppose by force the anthority of the Government of the United
States ; or by force to prevent, hinder, or delay the execution of
any law of the United States; or by force to scize, take, or pos-
sess any property of the United States against the will or con-
trary to the authority of the United States; or by foree, or
intimidation, or threat to prevent any persen from accepting or
holding any office, or trust, or place of coufidence, under the
United States; each and every person so offending shall be
guilfy of a high crime, and upon conviction thereof in any dis-
trict or ecircuit cowrt of the United States, having jurisdiction
thereof, ghall be punished by a fine not less than five hundred
dollars and not more than five thousand dollars ; or by imprison-
ment, with or without hard labor, as the conrt shall determine,
for a period not less than six months nor greater than six ycars,
or by both such fine and imprisonment,” 2
. § 1271, Act of Aug 186L — ““Sect. 1. If any persor shall be
guilty of the act of recruiting soldiers or sailors in any State or
Territory of the United States to engage in armed hostility

1 Act of July 17, 1862, § 1-4, 12 0. B, 2 Act of July 31, 1861, 12 U, 8. Stats.
8tats. st Large, ¢, 185, p, 689. at Large, c. 33, p. 284.
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§iz24 SPECIFIC OFFENCES. [BOOK X
against the United States, or who shall open a recruiting station
for the enlistment of such persons, either as regulars or volun-
teers, to serve as aforesaid, shall be guilty of a high misdemeanor,
and upon conviction in any court of record having jurisdiction of
the offence, shall be fined a sum nof less than two hundred dol-
lars nor more than one thousand dollars, and confined and im-
prisoned for a period mot less than one year nor more than five
years,

§ 1222, Continued — “ Sect. 2. The person so enlistcd, or en-
gaged as regular or volunteer, shall be fined in a like manner a
sum of one hundred dollars, and imprisoned not less than one nor
more than three years.”!

§ 1223. American Ezpositions of Doctrine : —

Following the Banglish Law. — The reader perceives, that the part
of the constitutional provision and of the statutes wherein treason
is defined, follows in substance the statate of 25 Edw. 32 And
it is a general rule in the interpretation of our written laws, that,
where a provision employs terns before used in the English law,
or even in any other foreign law, such terms are to receive, with
us, the foreign meaning. But this rule is not universally bind-
ing?

§ 1224, Following Erglish Bzpositions.-— In 3 general way, the
rule of adopting the English expositions is applied in the con-
struction of our written law of treason.t Still it does not follow,
that our courts should adopt every expression of an English
judge, or an English text-writer of authority, or even every deci
slon as to the point in controversy, in construing our Constitution
and statutes.

L Act of Aug. 8, 1861, 12 U. 5. Stats. rowed it. 8o far as the mearing of any
st Large, e. 56, p. 317. terms, particularly terms of art, is com-
2 Ante, § 1206 pletely ascertained, thase by whom they

& Stnt. Crimes, § 92, 07,

* In Burr's Trial, Marshsll, C. J.,
said : ““But the term [levying war] is not
for the first time applied to treuson by
the Constitution of the United States.
It i a techrical term. Tt is nsed ina
very old statazte in that country whose
language is our language, and whose
laws form the substratum of onr laws.
It is scarcely conceivable that the term
was not employed by the framers of our
Constitution in the sense which had been
affixed to it by thoso from whom we bor-
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are employed must be considered aa em-
ploying them in that ascertained mean-
ing, unless the contrary be proved by the
conlext. It is, theretore, reasonable to
suppose, unless It be incompatible with
other expressiona of the Constitution,
that the term ‘levying war’ is used in’
that instroment in the same sense in
which it was understood in England, and
in this country, to have heen nsed in the
statute of the 25th of Edwurd 8, from
which it wue borrowed.” Burr's Triak
Coomba ed. 808,

CHAP. XLVL] TREASON. § 1227

§ 1225, Continued. — There are even, in the English books,
gome expressions so variant from the common-sense meaning of
the words of the statute as to suggest the doubt, whether, in
interpreting similar terms in our Constitution, any regard should
he paid to the English expositions. Our Constitution emanated
from the whole people. Its provisions were scrutinized and
approved by men who knew little and cared nothing of those
technical distinetions which the English judges had found it
necessary, in some instances, to adopt in order to convict of this
grave offence persons obnoxious to the government. The ten-
dency of the English courts has always been to enlarge the
boundaries of this offence ; and with this the popular mind, being
the power from which our Constitution received its sanction, has
always been in conflict. Moreover, treason, a political crime,
deriving its guilt specially from the intent, is always liable to be
expanded by the judicial breath ; since the judges are almost of
course of opposite political views to the accused person. Itisa
tendency of the mind, under all circumstances, lo atiribute cor-
Tupt motives to men of opposite opinions, especially political
opinions ; and treason is 4 crime of motive, more than any other
in the catalogue.

§ 1226, Attempt to prevent Bxeontion of Statute. — One very
peculiar doctrine, understood to prevail in Ingland,' and sane-
tioned to some extent in this country,?is, that any violent ai-
tempt to prevent the execution, in all cases, of an act of the
legislature, not from private motives, but publie, is treason.
Now, while we canuot doubt that the violence which accompanies
such an attempt may be a sufficient overt act, where the treason-
able purpose exists, we shall find the conclusion difficult, that an
aim thus circumsecribed — an ultimate object so far short of what
is generally sought by actual * war ” — comes within any proper
meaning of the pbrase “levying war.”

§ 1227, continued — (" Levying War " — " Adhering to Enemies "
— This question depends on the meaning of the words “levying
war.” The words ¢ adhering to their enemies, giving them aid
and comfort,” merely refer to the doctrine of being an aider at

1 See Rex ». Gordon, 2 Doug. 590; United States ». Hoxie, 1 Paine, 265;
Reg. ». Frost, 8 Car. & P. 12¢; ante, United States ». Hanway, 2 Wal. Jr. 139;
§ 1208 United States v, Mitchell, 2 Dull 848,

23 Greenl. Ev. § 242 and note;
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the fact of a levying of war, as applicable to treasin.! Now,
without undertaking any nice definition .of the word “ war,” one
proposition is maintainable ; namely, that —

Meaning of “ War” — It is an attempt, by force, either to subju.
gate or to overthrow the government against which it is levied.
Ordinarily, where the overthrow is not contemplated, a treaty
acknowledging rights previously denied is expected. This resuls
of a treaty need not be infended in form, while it must be in
substance. Therefore, ~—

Opposing Btatute.— If a body of men, under the mistaken
notion that a particular statute is in vielation of fundamental or
conatitutional right, should combine to oppose by force its execus
tion everywhere and at all times, and commit the overt act
required, they would undoubtedly be guilty of treason, provided
their debfermination was also to resist, by violence, every attemps
to bring them to justice, and to continue this course until the
government should be compelled to yield to them. But if their
intent went no further than to the bare forcible prevention of the
execution of the statute, they not meaning to measure power
with the government, or to resist any arrest and trial for their
conduet, it could not, on any just principle of interpretation,
be deemed a “levying of war.” Suppose, to show the absurdity
of a contrary doctrine, one nation should make a reprisal on
another, intending to submit to whatever infliction the nation
thus despoiled should itself decm due as punishment ; the notion,
that the first nation had thereby levied war on the second, would
be as absurd as such conduect would itself be ridiculous. If the
reprisal were meant, as reprisals are, to exfort compensation to
which the other government should yield, through fear, without
inflieting successful chastisement in return, the case would. be
different,

§ 1228. Whether Combination necessary. — And this leads to a
(uestion which is best approached by putting it,— Can one alene,

CHAP, XLVL] TREASON, § 1230

by his own unaided act, without combination, and without a con-
spiracy of any sort, commit, in point of law, the treason of levy-
ing war? The reader will find abundant dicta to the effect, that
there must be, in this.offence, a combination of numbers, accom-
panied, of eourse, by a use, actnal or threatened, of force.! And
perhaps. some of the dicfa may approach very near to adjudieca-
tion, or even be adjudication itself. DBut if there must be more
than one, how many must there be ? Are two enough? Are two
hundred ? That the combination need not be of numbers ade-
quate to overthrow the armies of the government on the field of
battle, — so fonnd by the jury as fact, or adjudged. by the court as
law,—is a plain proposition, lying clear in the entire body of
decision and practice on this subject. Must the jury find, that
the government actually began to tremble under the coming dan-
ger? No. 'There is no such doctrine.

§ 1229. What is “Levying War.” — Now, on principle, to con-
stitnte a levying of war there must be, in the mind of the guilty
persons, an intent either to overthrow the government, or to
compel it, through fear, to yield to something to which it would
not voluntarily assent? Added to this intent, there must be an
array of assembled numbers collected for the purpose of war; or,
on the other hand, some act of violence, or some other kind of
act, in the nature of war?® Yet, —

One alone.— Though it may, it is presumed, be legally possible
for one man alone to levy war upon his government, we can
hardly imagine circumstances in which the jury would be justified
in finding him guilty, where no others were shown to have acted
with him. ’

§ 1230. Intent— Overt Act.— Plainly, in this offence, the lead-
ing element is the warlike intent. In reason, nothing can be a
levying of war, where this full intent does not exist. Yet sup-
pose it does exist, there must still be an act, in compliance, not
only with the express words of the written law, but also with the

1 Adhering to Rebellion, —It has
been somnetimes held, however, that, in a
case of rebellion, a person who adheres
to the causo of the rebels, giving them
pid and comfort, can, &5 to the mere
form of the indictment, be proceeded
againet only under the former clause for
“levying war;” the word  enemies” in
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the latter clanee being constrned to mean
foreign enetnies, and not to include yebel
subjects. See the charge of Field, J.,
and of Hoffman, J., in the Chupman
Treason case, pamph., San: Frangisco,
1833 ; alao, & debate in the Uaited States
Semate, July 17, 1862, And rec anity
§ 1212. DBut see post, § 1252-1234.

1 See Tix parte Dollman, 4 Cranch, 75.
And in Burr’s Trial, Marshall, C. J., dis-
tinguishing the point adjndged from the
dirta of the court, speaks of the exact
point decided in ¥x parte Bollman as
being, “ that ne treason could be com-
mitted because no treasonsble assem-
blage had taken place.” DBurr’s Trial,
Coombs ed. 312. Btill, seeing that point

wis necessarily decided with reference to
the facts of the particnlar case, the deci-
giont conld not, in the nature of things,
control such a case as might be imagined,
attended by differing circumstances.

2 Ante, § 1297,

8 And see, the authorities referred to,
Yol L § 1382,
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doctrine of the unwritten, that a mere evil imagining does not
constitute a crime.l '

§ 1231, The Overt Aoct— (Conspiring).— A mere conspiring,

with nothing done beyond, is a sufficient act to satisfy the com-
mon-law rule? So likewise it is a sufficient « overt act” under
most of the Finglish statutory provisions against treason; as, for
example, under those which make it treason or felony to compass
the death or deposition of the sovereign.®* But it is not an overt
act of “levying war,” consequently it is not sufficient under this

clause of our statutes against treason.! And —

Assembling. — A mere assemhlage, if not of a warlike character,
seems to have been deemed to come short of the “overt act”
which is required.® In other words, —

Overt Act defined. — The “ overt act” must be one which, in
itself, pertains to warlike operations. It must be, in some sense,
an act of war; and, in this view, it is to the nature of the act,
rather than its magnitude, that inquiry is to be directed.

§ 1232, Overt Act of adhering to Enemies. — We have thus far
been speaking of “Jevying war.,” But when war is levied, the
“overt act” of “adhering to the enemies of the country, giving

1 Vol 1. § 204,

2 Vol I § 432,

¥ Mulcahy v. Reg. Law Rep. 8 H. L.
808 ; Rex v. Stone, 8 T. R. 527.

¢ Ante, § 1211; Anonymons, J. Kel.
19, Dalison, 14; JXx parte Bollman, 4
Cranch, 75; Respublica » Carlisle, 1
Duall. 35; United States ». Hanway, 2
Wal. Jr. 189; Reg. ». Frost, & Car. & P.
129,

5 At the time of the breaking ont of
the sccession war, Spragne, J., in a
charge to the grand jury in the district
court of the United States at Boston,
employed the following language: “ It is
pettled, that, if a body of tmen be actnally
assembled for the purpose of effecting a
treasonable purpose by force, that is
levying war. But it must be an agsem-
blage in foree, a military assemblage in
a condition to mske war. A mere con-
gpiracy to overthrow the government,
however atrocipns such conapiracy may
be, does not of itself amount to the crime
of treason. Thus, if a convention, legis-
luture, junto, or other assemblage enter-
tain the purpose of subverting the gov-
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ernment, and to that end pasa acts, re-
solves, ordinances, or decrees, even with
a view of raising a military force to carcy
their purpose into effect, this alone does
not constitate a levying of war.” Charge
to the Grand Jury, 23 Law Reporter,
705, 7. In the circuit court for the
southern district of New York, Smalley,
J., said in & charge to the grand jury:
“Persons owing allegiance to the United
States have confederated together, and
with arms, by foree and intimidation,
have prevented the execution of the con-
stitutional acts of Congress, have forei-
bly eeized upon and hold » custom-house,
and post-office, forts, arsenals, vessels,
and other property belonging to the
United States, and have actually fired
upon vesecls bearing the United States
flag and carrying United States troopa.
This is a usurpation of the authority of
the federal governmesnt; it is high trea-
son by levying war. Either one of these
acts will constitute high treason.”
Charge to the Grand Jury, 28 Law Re
porter, 597, 599. See also Ex parte Bolk
man, 4 Cranch, 76

CHAP, XLVL] : TREASON. § 1235

them aid and comfort,” may be a different thing. For, in the
language of Marshall, C. J., if war be actually levied, — that is,
if a body of men be actually assembled for the purpose of effecting
by force a treasonable purpose, — all those who perform any part,
however minute, or however remote from the scene of action, and
who are actually leagued in the general conspiracy, are to be
considered as traitors,”?1

§ 1233. Mere Words of Adhering. — Still, even in this class of
cases, while the opinion has been expressed that words alone are
a.sufficient act, the better doctrine is, that, unless they are writ-
ten and used as a writing, they are 1ot. But if so written and
used, they are often adequate ;% as, for instance, where they con-
stitute an intercepted letter to an enemy.?

§ 1284. Adhering defined. — Said a learned judge: ¢ What
amounts to adhering to and giving aid and comfort to our
enemies, it is somewhat difficult in all cases to define; but cer-
tain it is that furnishing them with arms, or munitions of war,
vessels, or other means of transportation, or any materials which
will aid the traitors in carrying out their traitorous purposes, with
a knowledge that they are intended for such purpoeses, or ineiting
and encouraging others to engage in or aid the fraitors in any
way, does come within the provisions of the act. And it is
immaterial whether such acts are induced by sympathy with the
rebellion, hostility to the government, or a desire for gain,”*

§ 1285. Allegiance.— Under’ the act of Congress, of 1790, a
person, to be guilty of treason, must owe allegiance to the United
States. It is the same also under the Revised Statutes.s ¢« Alle-
glance,” says Sprague, J., “is of two kinds; that due from citi-
zens, and that due from aliens resident within the United States.
Every sojourner who enjoys our protection is bound to good faith
toward our government ; and, although an alien, he may be guilty
of treason by co-operation either with rebels or foreign enemies.

1 Ex parte Bollman, 4 Cranch, 75,
128; reaffirmed, Burr's Trial, Cocmbs
ed. 322; Vol L § 226.

2 3 Inst. 14; 2 Stark. Slander, 166-
168; 3 Greenk. Fv. § 240; Foster, 197 et
seq,; 1 East PP, C. 117 et seq. ; Peacham’s
Case, 8 Howell St. Tr. 363; Challer-
comb’s Case, 3 Howell St. Tr. 868 ; Wil-
liam’s Clase, 8 Howell 8t. Tr. 368 ; Trials
of tihe Regicides, 5 Howell &t. Tr. 047,

983 ; Frost’s Case, 22 Howell 8t. Tr. 471,
480.

2 Rex » Jackson, 1 Crawf. & Dix
C.C.149. And see Rex v. Stone, 6§ T. R,
627 ; Rex v, Hensey, 1 Bur. 642.

% Charge of Smalley, J., to the Grand
Jury, 23 Law Reporter, 527, 601. See
algo United States ». Dryor, 3 Wash,
C. C. 284; Vaughan's Case, 2 Salk. 634,

& Ante, § 1215; K. 8, of U, §. § 6331,
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The allegiance of aliens is local, and terminates when they leave
our country. That of citizens is not so Hmited.”1

§ 1236. Questiona under Act of 1862.2 — Some expositions of this
act, especially in its combination with the prior statute of trea-
son, were given in the earlier editions. It is belicved, that, since
the statutes were revised, those expositions have become unim.
portant. If the reader finds the fact to be otherwise, he is
referred to the fifth editiom.

§ 1237-1253. [These sections are omitted for reasons already
stated.?}

III. Treason against the Individual States.

§ 1254. In General. — Treason can be committed as well against

a State as the United States.* But the same act which is trea-
son against the United States is mot necessarily treason against
the State® By constitutional or statutory provisions in most of
the States, the offence, as against the State, is limited substans
tially as it is by the Constitution and laws of the United States
as to the offence against the General Government.

§ 1255, As to Minuter Doctrines. — It is believed not best to
occupy the space it would require to thread the minuter doctrines

CILAP. XLVIL] UNLAWFUL ASSEMBLY. § 1259

CHAPTER XLVIIL
UNLAWEFUL ASSEMBLY.!

§ 1256. How defined. — An unlawful assembly is a congregat-
ing of three or more persons to do some unlawful act.2

§ 1257, The Act Meant — (Riot). — It is generally understood
that the act intended must be such as, when done, will amount
to riot. But—

Other Unlawful Act. — Undoubtedly persons may be indictable
for assembling to commit an offence other than riot. Yet whether
it is correct in legal language to call their coming together an
unlawful assembly, or whether the act is to be regarded as a
criminal attempt to do the wrong intended,® the books are not
clear. The question, being one of mere words, is not important.

of treason against individual States® The yuestion is constantly
diminishing in importance, and not likely often to arise.

1 Charge to the Grand Jury, 23 Law
Reporter, 705, 710,  See also United
States v. Villate, 2 Dall. 370; United
States v. Wiltberger, 5 Wheat. 78, 97.
As to treason by an alien, aee Rep. v.
MeCafferty, Ir. Iep. 1 O, L. 363, 10 Cox
C. C. 803; Ex parte Quarrier, 2 W, Va.
869 ; Carlisle v, United States, 16 Wal.
147 ; Rex v, Tucker, 1 Ld. Raym. 1.

? Bee, for this act, ante, § 1216-1219,

And see United States v. Greathouse, 2
Abb, U. 8. 564.

5 Ante, § 1204,

4 Vol. 1. § 177, 458,

% And see Ix parte Quarrier, 2 W.
Ya. biid,

& See Respubliea ». Carlisle, 1 Dall

85; Respublics ». DBalin, 1 Dall. 83;
Hzmmond » The State, 3 Coldw. 129
Ex parte Quarrier, 2 W. Va. jbg.

For TRESPASS, FORCIBLE, sce Forcinie TRESPASS.
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§ 1258. Intent General. — There need be no specific intent to
do a particular mischief. If the assembly is caleulated to excite
alarm and terror, it is an unlawful assembly.?

§ 1259, Assemblapes to defend a Legal Right, — Hawkins Bays:
“ An assembly of a man’s friends, for the defence of his person
against those who threaten to beat him if he go to such a mar-

1 For matter relating to this title, see
Vol.1 § 634. See this volume, AFFRAY;
RieT; Roor; and, particularly, ante,
§ 1143 and note, 11561, 1155, And see
Stat. Crimes, § 539542, 560.

? Heawking. —“Anunlawful assembly,
according to the common opinion, is a
disturbance of the peace by persons
barely assembling together with an in-
tentivn to do a thing which, if it were
exccuted, would make them rioters, but
neither wetually executing it, nor making
& motion towards the execution of it.
Bnt this seems to be much too narrow &
definition, Forany meeting whatsoever,
of great numbers of people, with such
citcumstances of terror as eannot but
endanger the public peace, and raise
fears and jealousies among the king's

VoL 11, 44

subjects, seems properiy to be ealled an
unlawful asscmbly ; as where great num-
bers, complaining of a ¢ommen griev-
ance, meet together, atmedl in a warlike
manuver, in order to consuli together con-
cerning the most proper means for the
reeovery of their interests; for no one
can foresee what may be the event of
such an sssembly.” 1 Hawk P C.
Curw. ed. p. 516, § 9. Blackstone’s deft-
nitien is given Vol. I § 534.

3 Bee Vol I. § 728 et seq.

* Rex v. Blisset, 1 Mod. 13; Rex n
Hunt, 1 Rues, Crimes, 3d Eng. ed. 273,
Reg. v. Neale, 9 Car. & P. 431; Reg. w
Vincent, @ Car. & P. 01; Rex v Cox, 4
Car. & P. 538; Rex v. Birt, 6 Cur. & P.
164¢. Sce also 1 Russ. Crimes, 3d Eng.
ed. 272-274.
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ket, &c., is unlawful ; for he who iz in fear of such insults must
provide for his safety by demanding the surety of the peace
against the persons by whom he is threatened, and not make use
of such violent methods, which cannot but be atfended with the
danger of raising tumults and disorders, to the disturbance of the
public peace. Yet an assembly of a man’s friends in his own
house, for the defence of the possession thereof against those who
threaten to make an unlawful entry thereinto, or for the defence
of his person against those who threaten to beat him therein, is
indulged by law; for a man’s house is looked upon as his castle.”?
‘We are thus conducted back to the discussions of the first volume
concerning the . * Defence of Person and Property.’? What
Hawkins here says about an assemblage to defend a man’s castle
is clearly correct.3 The other branch of the doctrine of this emi-
nent author doubtless needs some qualification. For plainly
there may be circumstances in which a man may receive the
assistance of his friends in the defence merely of his person,
without exposing them to indictment for an unlawful assembly. .

1 Hawk. P. C. Curw. ed. p. 516, 2 Vol. 1. § 334 et seq.
§ 10. 3 Vol. I. § 858, 859, 877.

For UNLICENSED LIQUOR SELLING, sce Stat. Crimes.
UKLICENSED LOTTERIES, &c., see Stat. Crimes.
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CHAPTER XLVIIT.
TUSURY.L

§ 1260. fHow in Criminal Zaw. ~— The subject of usury pertains
more to the civil department of the law than to the criminal.
But, in rare circumstances, and in some of our States, it comes
under the animadversion of the criminal courts, therefore a few
words relating to it may be important.

How defined — General Doctrine of Usury. — Hawkins says: “It
seems that usury, in a strict sense, is a contract upon z Joan of
money to give the lender a certain profit for the use of it, upon
all events, whether the borrower make any advantage of it, or
the lender suffer any prejudice for the want of it, or whether it
be repaid on the day appointed, or not. And in a larger sense it
seemeth, that all undue advantages taken by a lender against a
borrower come under the notion of usury, whether there were
any contract in relation thereto or not; as where one, in posses-
sion of land made over to bim for the security of a certain debt,
retains his possession after he hath received all that is due from
the profits of the land. But—

Penalty. — “It hath been resolved, that an agreement to pay
double the sum borrewed, or other penalty, on the non-payment
of the principal debt at a certain day, is not usurious; because it
is in the power of the borrower wholly to discharge himself by
repaying the principal according to the bargain.” 2

§ 1261, How at Common Law.— The common Ilaw did not
make the taking of interest for money indictable, where the rate
was not exorbitant: but, whers it was, it did.? Still the idea
prevailed in early times, that, even where the rate was not exor-
bitant, the taking was contrary to good conscience. And Haw-

1 For matter relating to this titls, see paragraph, Sumner » People, 20 N. Y.
Crim. Proced. 1. § 580. 237, and numerous cases therein eited.
? 1 Hawk. P. C. Curw. ed. p. 618,§ 1- ¢ 2 Chit. Crim. Law, 548, nate.
8 And, to the proposition of the last
621
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kins says, it was formerly supposed that no action would le to
recover such interest; though afterward a contrary doctrine was
established.!

§ 1262. 014 BEnglish Statutes. — There are, relating to interest
and usury, some English statutes early enough in date to be com-
mon law in our States ;2 but, —

American Legislation, — In probably all the States, the English
enactments have been superseded by Stute legislation. Under
the State laws, not enough has been established, and the subject
is not of sufficient general importance, to render a particular dis-
cussion of it desirable. The few cases which have arisen, whether
on the law or the procedure, are referred to in a note.?

§ 1263. Not in all States indictable. — (Generally, in our States,
the taking of unlawful interest is only a civil wrong; and, where
it is otherwise, the criminal prosec¢ution is seldom resorted to.

11 Hawk. P. C, Curw. ed. p. 613,
§ 4-7.

? See 1 Hawk. P, C. Curw. ed. p. 614;
Reg. v. Dye, 11 Mod. 174; Rex ». Hen-
dricka, £ Stra. 1234 ; Lancaster's Case, 1
Leon. 208,

3 Sumner . People, 20 N. Y. 337;
Curtis v. Knox, 2 Denio, 341 ; The State
v. Tappan, 15 N. H. 91; Giilespie ». T'he
State, 6 Humph. 164; Young ». The Gov-
erner, 11 Humph. 147; Livingston v,

Indianapolta Insurance Company, 0
Bluckf. 132; Muorphy ». The State, 3
Head, 24 ; Bank of Salina ». Henry, 2
Denio, 1565; TFielder », Darrin, 50 N. Y.
437; The State v, Tappan, 16 N. H. 91;
McAuly » The Btute, 7 Yerg. 626;
Wilking ». Malone, 14 Ind. 153; The
State ». Willlams, 4 Ind. 234; Merriman
v. The Stale, 6 Blackf. 449 ; Groves w
The State, 6§ Blackf. 483; Crawford ».
The State, 2 Ind. 112,

For VAGRANCY, see Vol. L § 616, 618, 704,
VERBAL SLANDER, see LtBEL AXD SLANDER.
VIOLATION OF SABBATH, see Lorp’s Davy.
YOTING, ILLEGAL, see Stat. Crimes.
WAGER, see Stat. Crimea.

692
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CHAPTER XLIX.

WAY.!

§ 1264, 1265. Introduction.
1266-1271. Kinds of Ways.
1272-1279. Act of Obstruction.
' 1286, Candition of Repair.
1281-1233. Person or Corporation respongible for Non-repair
1284-1287. Remaining and Connected Questions.

§ 1264. Nutsance.— The obstruction of a public way is a pub-
lic nuisance.2 In this aspect, the present chapter would seem to
belong among the others on nuisance in the first volume. But
the discussion here will take a wider range.

§ 1265, How the Chapter divided. — We shall consider, I. The
Kinds of Ways of which the Obstruction and Neglect to Repair
are indictable ; II. The Act of Obstruction; III. The Condition
of Repair in which the Way must be put and kept; IV. The
Person or Corporation responsible for Non-repair; V. Remaining
and Connected Questions,

1. The Kinds of Ways of whick the Obstruction and Neglect to

repair are indictable.

§ 1266, Public Ways — (Private), — The kind of way is seen
in the proposition, that the obstruction, as & crime, grows out of
the inconvenience suffered by the public. The way, therefore,
must be publie. Any injury done to & mere private road, over
which only individnals have the right to pass, is not a crime.?

Meaning of “ Highway.” — The term highway, in legal phrase,
denotes all ways of a public nature, such as rivers, wagon-roads,

} For matter relating to this title, see  § 1042 et seq. See also Stat. Crimes
Vol I. §173-176, 227, 226, 241-244, 841, § 156, note, 164, note, 206, 208, 407, 928.
419, 6531, 792. See Nuisawer, Vol L 2 Vol L § 531,

§ 1071 et seq. For the pleading, prac- 8 Vol. L § 243-245, 530, 531,
tice, and evidence, see Crim. Proced. IL
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foot-paths, and the like, over which the public are entitled to
travel, whether with or without the payment of toll.!

§ 1267. How Way established.— There are various methods
known to the law by which highways are established, not quite
vniform in cur States, — such as preseription, dedication to the
public by the owner of the soil and the acceptance implied in
their use, the laying of them out by public authority, legislative
grants, and the like. The discussion of these questions is not
fully within the scope of this chapter, yet they often become im-

CMAF, XLIX.} WAY. ‘ § 1267

Other like Questions.— There are other questions of a like
nature, not within our range of inquiry, whiie yet the reader may
have occasion to lock at the cases,!

Way Legal or not.~— In a certain sense, the way must be legal ;
if it is laid out by officers empowered, the steps required by law
must have been taken by them.2 Bul fhere may be defects which
cannot be inquired inte, or of which a person charged with
obstructing it cannot avail himself. These questions depend
much upon the varying laws of the States.® One is not justified

portaunt. Reference to some cases, therefore, is made in the

note.?

1 See Angell & Durfee on Highways,
§ 2; Commonwealth » Wilkinzon, 18
Pick. 175; Cleaves ». Jordan, 34 Maine,
8, 12; Vantilburgh v. Shann, 4 Zah, 740;
The Btate v. Atkinson, 24 Vt. 448; Too-
ple . Kingman, 24 N, Y. 659 ; Peckham
p. Lebanon, 38 Conn, 281, 235; Reg. v
Baintiff, Holr, 129; Mills ». The State,
20 Ala, 88. Special Meaninge.— The
meaning of the word *“highway ” is not
inflexible. Thus, though it is generally
as stated in the text, it has been held in
North Carolina that a railroad is nota
“highway ” sa the word is used in the
Code providing the death penalty for
robbery in or near a highway, The
State ». Johnson, Phillips, 140, So in
Alabama, a navigable river is held not to
be a highway within the statute against
gaming. " Under the existing laws of
the United States and of thiz State,”
said Rice, C. J., “the navigable rivers
within tiis State are public highways
for eertain purposes; but it does not fol-
low that they are so for all purposes”
Defined in Alabema. — He ulso observed,
that, in Mills ». The State, supra, a high-
way was defined to be ““a public road;
that is, a read dedicated to, and kept by,
the publie, as contradistingnished from
private ways, or neighborhood roads,
which are not 6o kept up.”  Gtlass v. The
State, 30 Ala. 529 Pent Roads.—In
Vermont, all “pent roads”™ are public
Lighways, but their use by the public is
pubject to the right of adjoining prepric.
tors to erect suitable gates or bara to pro-
tect thetr fields apd crops. Woleott .
Whitcomb, 40 V1. 40. Not worked.—--
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In Indiana, it is not necessary, in order
to constitute a public read = highway,
within the act forbidding the ohstrue-
tions of lighways, that it should ba
worked. The Btate ». Frazer, 28 Ind.
106, ’

2 Alabama. — Thompson v. The State,
21 Ala. 48; Oliver » Loftin, 4 Als
240,

Iifinois. — Martin ». People, 13 I
841 ; Daniels ». People, 21 111, 489; Map-
tin ». People, 23 IlIl. 335; Conkling wv.
Springfield, 39 11, 98.

Indiang, — Hays » The State, 8 Ind.
425 : The State . Hill, 10 Ind. 219; The
State v. Hugyins, 47 Ind. 586,

Fows, — Haurrow ». The State, 1
Greene, Towa, 430 ; The State ». Snyder,
25 Towa, 208,

Kenmtucky. —— Commonwealth v, Abney,
4 T. B. Monr. 477; Commonwecalth ».
Ditto, Hardin, 450; Goedge ». Common-
wealth, 9 Bush, 61,

Muine. — The State v. Sturdivant, 18
Mauine, 66; The State ». Beeman, 35
Maine, 242; The State » Strong, 25
Maine, 207; The Btate v Kittery, &
Greenl, 254 ; The State ». Madison, 33
Maine, 267; The State ». Bigelow, 34
Maine, 243; The State v Wilson, 43
Maine, 9; Hinks ». Hinks, 46 Maine, 425 ;
The State v. Noyes, 47 Maine, 189,

Massackusetts. — Commonwealth  #
Weiher, 3 Met. 145; Commonwealth o
Belding, 13 Met. 10; Commonwealth #.
Low, 3 Pick. 408; Commonwealtlh #.
Tucker, 2 Pick., 44; Commonwealth 2.
Gowen, T Mass, 378; Commonwealth o
Fitchburg Railroad, 8 Cush., 240; Come

monwealth ». 8myth, 14 Gray, 83 ; Com-
monwealth v. Taunton, 18 Gray, 228,

Michigan. — People v. Beaubien, 2
Doung. Mich. 255,

Minnesota. — Furnell . 8t. Paunl, 20
Minn, 117. .

Missouri, = Golahar ». Gatea, 20
Misso. 236,

New Hampshire. — The State v. Gil-
manton, 14 N. H, 467 ; The State ». Can-
terbury, 8 Fost, N, H. 195; The State ».
Laudaff, 2 Fost. N. H. 588 ; The Btate ».
Caaterbury, 40 N. H. 307 ; The State .
Northumberland, 44 N, H. 628,

New Jersey, —Derrine v, Farr, 2 Zab,
866; Stephens, &e. Co. ». Ceniral Rail-
road, 8 Vroom, 280; The State v Pier-
gon, & Yroom, 216.

New York. — People . Lawson, 17
Johna. 277; People ». Lambier, 5 Denio,
9; Harrington #». People, § Barb. 607;
Fearing ». Irwin, &6 N. Y, 486,

North Cavolina. —'The State », Spain-
hour, 2 Dev. & Bai. 547; The State o
Cardwell, Busbee, 2145; The State »
Marble, 4 Ire. 818,

Pennsyfvania. — Commonwealth v,
Cole, 2 Casey, 187 ; Pennsylvania ». Oli-
phant, Addison, 245; Ballietv.Common-
wealth, b Harris, Pa. 509,

Fhode Island. — The State v, Rich-
mond, 1 R. 1. 49; The State v. Cumber-
land, 6 R. 1. 496; The Btate ». Cumber-
land, 7 R. 1. 7.

Seuth Carcling, — The State ». Bufft
men, 2 Rich, 817 ; The State ». Duncan,
I MeCord, 404 ; The State v, Lythgoe, 6
Rich. 112; The State ». Mobley, 1 Mec-
Mullan, 44; The State v Gregg, 2 Hill,
8. C. 887 ; The State ». Sartar, 2 Strob.
G,

Tennewsee, — Mankin ». The State, 2

Swan, Tenn. 204; Anderson ». The
State, 10 Humph. 119; Shelby ». Tha
State, 10 Huwmph. 164; Stump v, Me-
Nairy, 5 Humph. 863; The State v. Lou-
don, 3 Head, 268; Russell v. The Btate,
3 Coldw. 119,

Fermont, — The State v..Alburgh, 82
Vt. 262; Blodget . Royalton, 14 Vt, 288,
The State v. Newfane, 12 Vi, 422; The
State v. Woodward, 23 Vit. 92,

Firginia. — Holleman w». Common-
wealth, 2 Va. Cas. 185; Commonwealth
v. Hloward, 1 Grat. 555,

Wisconsin. — Wisconsin River Impr.
Co. v. Lyons, 30 Wis. 61.

FEngland, — Rex v. Leake, 2 Nev. & M.
588, 5 B, & Ad. 459 Reg. v, Bast Mark,
11 Q. B. 877; Rex v. Richards, § T. R.
634; Bex ». Cumberworth, 3 B. & Ad
108; Rex ». Wright, 3 B, & Ad. 681;
Reg. ». Hornsey, 10 Mod. 150; Reg. ».
Wilts, § Mod, 307, Holt, 339; Reg. ».
Chorley, 12 Q. B. 5153 ; Roberts ». Hunt,
16 Q. 13.17; Bex v Morris, 1 B. & Ad.
441 ; Reg. ». Blakemore, 2 Den. C. C. 410,
6 Cox C.C. 513, 9 Eng. L. & Eq. 541;
Gerring » Barficld, 16 C. B. x. 8. §97;
Reg. ». Westmark, 2 Moody & R. 805.

1 The State v. Marble, 4 Ire. 318;
Commonwealth » Fisher, 6 Met. 433;
Commenwealth ¢, Boecson, 8 Leigh, 821;
Reg. v. Bamber, 13 Law J. x. 8 M. C.
13, B Jur. 302 ; Reg. ». Hornzes, Deara.
291 ; The State v. Atkinson, 24 Vi. 448;
REiking ». The $tate, 2 Humph. 543;
Commonwealth ». Alburger, 1 Whart.
469; Martin ». People, 13 111, 341,

2 Rox v Sanderson, 3 U. C. 0. 8.108;
Martin v Pecple, 15 IIl. 841 ; Pennsyiva-
nia ». Qliphant, Addison, 345,

8 The State v. Hill, 10 Ind. 21§ ; Com-
monwealth v Ditto, Hardin, 450; The
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in obstructing a highway because it is less than the statutory
width.} '

§ 1268. cul de Sac. — Can a eul de sac, being a way which ter-
minates in no other, and ends on private property, be such a high-
way that to obstruet it is indictable? By some opinions it cannot,
because, it is said, as the public has no occasion to use it, its
obstruction is of no public detriment.? Buf, on principle, the
public may reserve to itself the use of such a way, as sometimes
it does of a square, rendering its obstruction punishable for the
same reason.?  Jlowever this may be, —

Public Necessity.— The question of public necessity may often
be important in the evidence, as to whether a particular way is
public or not.5

§ 1269. Foot-way, Horse-way, &o. — Besides the ordinary high-
ways, over which vehicles are driven, there are public foot-ways,®
horse-ways,” and the like,? the obstruction of which is in the same
manner indictable,

Public Square.— So public squares are a sort of public way;
and their obstruction is an offence on the like principle.®

Bridge. — A bridge is ordinarily a part of the way in which itis
laid ;1 but sometimes it is subject to special regulations, not

CITAP, XLIX.] WAY. § 1270

Ferry.— The like observations apply to ferries ;1 which, how-
ever, are oftener than bridges owned and managed separately
from the carriage-ways they connect.

§ 1270. Turnpike Roads — Railroads — Plank Roads. -~ Turnpike-
roads,? railroads,® and plank roads,* owned by corporations estab-
lished for the purpose, are highways, concerning which the same
observations may be made as concerning other highways.

Railroads.— The doctrines must necessarily be modified some-
what, when applied to railroads; because they are not open to
the public in the same manner as other highways; the corpo-
ration furnishing the vehicles and motive power.®

Tarnpike Roads — (Obstruction — Non-repair).—— AR obstruction
of a turnpike road is indictable the same as of any other public
wayS And in general an indietment will lie against the corpora~
tion, and sometimes also against individual members,” for the
non-repair of it.? Indeed, this double liability is recoguized in
many circumstances,? — a question depending much on the differ-
ing terms of statutes. Whether the town, county, or other like
body or person, who is not the owner of the turnpike road, is also
indictable, the same as for the non-repair of other public ways in
the locality, depends on the terms of the charter. The mere fact,

necessary to be here described.!!

State v Muadison, 33 Maine, 267; Tho
State # Bigelow, 34 Maine, 243 ; Steph-
ens, &e., Co. ». Central Bailroad, 5
Vroom, 230 ; Commonwealth ». Howard,
1 Grat. b55.

1 The State » Bobinson, 28 Iows, 514,

2 Bee Angell & Durfee on Highways,
§ 27-81; Commonwealth » Tocker, 2
Pick. 44; The Btate ». Duncan, 1 Me-
Cord, 404; The State ». Lythgoe, 6 Rich.
1i2; The State ». Randall, 1 Strob. 110
The Btate v. Bye, 35 N. H. 363; Rex v,
Hammond, 10 Mod. 3382

! Post, § 1269,

4 Bee Danforth v. Durell, 8 Allen, 242 ;
FPeople v. Kingman, 24 N. Y. 558; The
State v. Frazer, 28 Jnd. 196; People o.
Jackson, 7 Mich. 432, 449, 450,

5 Rog. v. Hornsey, 10 Mod. 150; The
State », Canterbury, 8 Fost. N. H. 195;
The State v, Nerthumberland, 44 N. H.
628,

9 Thrower’s Case, 1 Vent. 208, 3 Salk.

392,
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T Rex v. 8t. Weonard, 5 Car. & P,
579 ; Reg. v. Saintiff, Holt, 129,

£ Peckham o Lebanon, 39 Coun. 221,
235,

Y The State ». Atkinson, 24 Vt. 448;
Commonwesalth ». Bowman, 8 Barr, 202;
Tiung » Shoneherger, 2 Watts, 28; Com-
missioners v. The $tate, Riley, 146; The
State ». Commissioners, 3 Hill, 8. C. 149;
Commonweslth ». Rush, 2 Harris, Pa.
186. Bee Commonweslth » Fcekert, 2
Browne, Pa, 2490. ’

¥ The State ¢. Canterbury, 8 Fost.
N. H. 105: Reg. v. Saintiff, Holt, 129
Rex v. Middlesex, 3 B, & Ad. 201; Rex
v. Bucks, 12 East, 192,

1 Attorney-General v, Hudson River
Railroad, 1 Stock. 626; Commonweslth
v. Newhuryport Bridge, 9 Pick. 142 ; Rex
v. Derby, 3 B. & Ad. 147; Rex v. Wilts,
& Mod. 307; Follett v. People, 17 Barb.
193 ;. People ». Thompsonr, 21 Wend. 285,
23 Wend. 637; Commonwealth ». New
Bedford Bridge, 2 Gray, 839; Beg. »

Kitchener, Law TRep. 2 C. C. 88,12 Cox
C. C. 522; Brown v. I'reston, 83 Conn.
£19; Saugatuck Bridge Co. v, Weatport,
29 Conn. 3537; Clinton Bridge, 10 Wal.
454; The Htate ». Lake, 8 Kev. 276;
Rex v. Derbyshire, 2 Q. B. 745, 2 Gale &
1. 97, 6 Jur, 483; The State v. Morris
Cunal and Banking Co., 2 Zab. b37;
Meadville v. The Erie Canal, § Harris,
Pa. 66 ; The State ». Dearborn, 16 Maine,
402, See The Binghampton Bridge, 3
Waul 51; The State v. Whitingham, 7
Vt. 390.

i Payne v Partridge, 1 Show. 2065
And sec, as to ferries, The State v. Hud-
gon, 3 Zab. 206; People » Babeock, 11
Wend. 586 ; Carter "». Commonwealth, 2
Va. Cas. 854 ; Stark v McGowen, 1 Nott
& MoC. 887 ; Sparks ». White, T Humph.
86; Broom, Leg. Max. 24 ed. 569 ; Hud-
gon v, The State, 4 Zab. T18; DParrott ».
Lawrence, 2 Dillon, 332 ; Police Jury »
Shreveport, b La. An. 661, 663 ; Marks ».
Donaldson, 24 La, An. 242 ; The Statev.
Wilson, 42 Msine, ¥; Angell & Durfee
on Highways, § 46 et eeq.

2 Commonwealth ». Wilkinson, 16
Pick. 175; Rex v Netherthong, 2 B.
& Ald. 179; Waterford and Whitehall
Turapike ». People, 9 Barh. 161; Reg.#.
Preston, 2 Lewin, 193.

8 Angell & Durfee on Highways,
§ 17-23 ; Rex v. Pease, 4 B. & Ad, 30,

4+ Craig ». People, 47 TIL. 487,

5 Angell & Durfee on Highways, § 18;
ante, § 1268, note.

¢ Commonwealth v Wilkinson, 18
Pick. 175. )

T Vol. I. § 424.

% Red River Turnpike v. The State, 1
Sneed, 474. See The State v. Day, 8 Vi
188. And see the last note to this sec-
tion.

9 See Vol, I § 422; Kane v, People,
8 Wend. 203; Canaan v, Greenwoods
Turnpike, I Conn. 1; The Btate v, lat-
ton, 4 Ire. 16, See also Reg. v Sheffield
Cenal, 4 Xew Sess. Cas. 25, 14 Jur. 170,
19 Law J. . 8. M. G, 44; The Btate v.
Morrls Cansl snd Bapking Co., 2 Zab.
537; Meadville ». The Erie Canal, &
Harris, Pa. 68 ; post, § 1282.
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that, by the charter, the corporation is required to keep the road
in repair, does not, at least aceording to some opinions, exonerate
from the duty any other body who would, on other principles, be
under the obligation. But perhaps this conclusion is derived
from the particular words of the statutes on which the question
has arisen On the other hand, the Virginia tribunal took the
extreme view, that, where the act of incorporation subjects to a
penalty an individual intrusted with the repairing of the road, for
the breach of his duty, even the corporation itself is not Liuble to
indictment for mon-repair,—a conclusion hardly harmonious
with doctrines held elsewhere.8

§ 1271. Rivers. —Navigable rivers are public highways, sub-
ject to the same rules, as far as applicable, as the travelled car-
riage-ways of the country.* :

Harbors, &c. — The same may be said of harbors and other like
waters.?

II. The Act of Obstruction.

§ 1272, In General Terma. — Any act performed under circum-
stances showing & criminal intent, whereby any onc of the ways
cnumerated in the foregoing sections, or any other public high-
way, is in a perceptible manner® obstructed, or rendered less

OHAP. XLIX.] WAY, § 1272

Counterbalancing Benefit. — It was laid down in one or two
cases, that, for an obstruction to be indictable, it must not earry
with it a counterbalancing bencfit to the public! But this doe-
trine is not sound in principle ; and, in point of authority, it is
overruled, and the confrary is established.? Yet, consistently
with the established doctrine, another is held, not perhaps well
defined, but something like this: that, if what is done is in pur-
suance of a general right, and, on the whole, the way is rendered
not less advantageous for public use, — as, where the owner of
the soil carries into a stream or tide-water a wharf for the benefit
of navigation,— it is not indictable ; while, if the erection is for
some other purpose, and for the private benefit of the riparian
owner, it is indictable.d Consequently, —

Opening another Way. — It does not justify an obstruction that
the party opened another way through which travel might pass.?
Bat, —

Conflicting Rights. — Where there are conflicting rights of way,
the one must yield $o the other according to the dictates of good
gense ; as, where a wire cable was laid across a river as a guy on
which to ran & ferry boat, it was deemed not unlawful, unless
actually hazardous to the navigation of the river.

commodious, is indictable as a nuisance.”

1 Reg. ». Preston, 2 Lewin, 195; Rex
». Netherthong, 2 B. & Ald. 1728; Rex v
Mellor, 1 B. & Ad. 32.

? Commonwealth ¢, Swift Run Gap
Tumpike, 2 Va, Cas. 361.

& Simpson ¢. The State, 10 Yerg. 525;
Waterford and Whitehall Turnpike .
People, 9 Barb. 161.  And sce The State
v. Thowpson, 2 Sireb. 12,

* Ang. & 1. lighways, § 53-75;
Chase v. American Bteamboat Co., 10
R.179; Thompson r. Androscoggin River
Impr. Co., 54 N. H. 545; The State »,
Thompson, 4 Strob. 12; Rex = Stanton,
2 Bhow. 30; Bailey ». Philadelphin, &,
Railroad, 4 Harring. Del, 885 ; People »,
St. Lonis, 5 Gilman, 351; Moore ». San-
borne, 2 Mich. 519; Reg, v. Betts, 16
Q. B. 1022, 22 Eng. L. & lq. 240; Stuart
g, Clark, 2 Swan, Tenn. 8 ; Newark Plunk
Road r. Elmer, 1 Stock. 754; Rex o
Trafford, 1 B. & Ad. 874, And see Bex
v Grosveneor, 2 Stark. 511; Guater ».
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Geary, 1 Cal. 462; Rex v, Clueworth,
Holt, 839; Atlee . Packet Co., 21 Wal
889; Thunder Bay Co. v. Speechly, 31
Mich. 3536 ; Wisconsin River Impr. Co. z.
Lyons, 30 Wis, 81; Cox ». The State, 3
Blackf. 193. What i3 a navigable river,
sec Stut. Crimes, § 303,

B Rex ». 'Tindall, 1 Nev. & I, 719, &
A& T 148; Commonwenlth v, Alger, 7
Cush. 53; Rex v Ward, 4 A & E, 3843
People v Horton, 5 Hun, 516.

¢ 8light Obstruction. — The words,
“a perceptible,” &e., are used because ng
better oceur to me, - There seems to ba
a doctrine, that the obstruction may ba
too slight for the law’s notice; Vol L
§ 227; but the limit of this proposition
cannot be clearly deflned.  See also Reg.
v. Russel, 3 Ellis & B, 942, 26 Eng. L. &
Eq. 230, 23 Law J. w8 M. (. 173,18
Jur. 1022,

T ¥ol. I § 531; The State v. Merrit,
96 Conn. 314; I"eople v Horton, 6 Hun,

516 ; San Francisco ». Clark, 1 Cal. 388.
And see Beach v. People, 11 Mich. 106;
Reg. v United Kingdom Electric Tele-
graph, 9 Cox . C, 137; Commonwealth
v. Taunton, 16 Gray, 228,

I Rex v liussell, 6§ B. & C. 666 ; Pil-
cher »r. Hart, 1 Huamph. 524, 538,

2 Vol 1§ 341; Rex v, Ward, 4 A. &
E. 284; Hespublica ». Caldwell, 1 Tall,
150; People » Horton, supra; Reg. o
Betts, 16 . B, 1022, 22 Fng. I.. & Eq.
240. In the last-cited case, which was
an indictment for the obstrnction of a
river, Lord Campbell, C. J., said: “ Ac-

cording to the anthority of Lord Ilale, to”

that of Lord Tenterden, in Rex ». Bua-
gell, & B, & C. 666, and to the opinion of
this court in Rex » Ward, 4 A & E.
884, it is for the jury to say, whether an
erection of this kind is a damage to the
navigation or not. That the ntility of
such a work to the neighborheod, or to
the public interests generally, may be
talcen into account as & compensation is
& point vn which, with great deference,
I cannot coneur with the majority of the

judges who deecided Rex v. Russell. The
true question is, whether a damage ae-
crueg to the navigaiion in the particular
locality ; and that i3 a question for a
jury. An indietment would not lie mere-
ly for erecting piers in a navigable river;
it must be laid *ad commune nocumentum,’
and whether it was o0 or not must he de-
cided by the jury” P 1037 of Q. B.
Report.

8 Atlee v Packet Co., 21 Wal. 380,
And eee Rex v Clueworth, lolt, 838;
Beach ». Prople, 11 Mich, 106; The
State ». Wilson, 42 Maine, 9.

¢ Weathered ». Bray, 7 Ind. 706.
See post, § 1283,

& The ¥Yauncouver, 2 Sawyer, 381
Thmns, in a case of Ways Crossing.—Each
must somewhat obstruet the other, yet
neither is imdictable.  So it is in the case
of a Bridze over a navigable river. Both
are highways, and the bridge more vr less
obetruers the navigation of the river.
Btates and United States.— The nav-
iguble rivers connecting State with
State are, ag highways, within the juris-
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§ 1273. Wrethods of Obstruction. — The methods of obstruction
are numerous., Thus, —

In Navigable Waters. — The cutting down of the banks of a
river o as to divert its waters,! the building improperly of
wharves in a harbor,? and the making of an wnaunthorized bridge
over a navigable stream,®—are severally instances of indictable
obstruction.

In Carrlage Ways,— If a carriage way is laid out of a given
width, the public have a right to the use of the whole of it,
whether it is worked or nott Then, if a turnpike company
erects or maintains & gate after its charter has expired$ or, if an
individual places a barrier to travel or digs a ditch across the
street, or allows the steps to his house 7 or & fence & or any other
permanent thing ? to project past the line of the road, or if a man
by a mill-dam overflows the highway,® or places in the way a
bridge without public utility,”! — in these and other like instances

an indietable nuisanece is committed. Again, —

dictional power of the TUnited States.
Bee Vol L §174-178. Thercfore it is
not within the power of & State wholly
to obstruct such a river by a bridge.
8till, as bridges are often of Ligh public
utility, this utility may be set up in some
mensure, and within limits not woll de-
fined, in defence of a charge of obatruct-
ing the navigation of a river, And see,
on this subject, Mississippi, &e., Railroad
v. Ward, 2 Black, 485; Works v. Junc-
tion Railrcad,; i McLean, 425; Woodman
v. Kilbourn Manuf, Co., 1 Abb. U. 8. 158 ;
Avery v. Fox, 1 Abb. U. 8. 248; Pilcher
v, Hart, 1 Humph, §24, 533 ; People o
Vanderbilt, 28 N, Y. 286, Dridge ob-
structing Navigation. — If a bridge is
Bbuilt under due authority across a navi-
gable river, still if it ia so built as to ob-
strict navigation more than is reasona-
bly necessary, it is a nuissnce, and the
gubject of indictment. The State o
Freeport, 48 Maine, 198, And see post,
§ 1278,

L Rex » Stanton, 2 Shew. 80, And
gee People ». §t. Louis, & Gilman, 351.

2 Rex v, Grosvenor, 2 Stark. 811,

3 Pennsylvaniz v, Wheeling and Bel-
ment DBridge, 18 How. T. 8. 513,

4 Tickey » Maine Telegraph, 48
Maine, 453; Morton ». Moore, 16 Gray,
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573 ; The State v. Merrit, 86 Conn. 814;
post, § 1277.

5 Adams v. Beach, 6 Hill, N. Y. 27L.
See The State v. Passaic Turnpike, 8
Dutchei, 217; Wroe ». The State, 8 Md.
416.

§ Justice ». Commonwealth, 2 Va.
Caz. 171; Allen ». Lyon, 2 Roet, 218;
Wales v. Stetson, 2 Mass. 143; The
State ». Yarrell, 12 Ire. 120; The State
r. Miskimmona, 2 Ind. 440; Beatty »
Qilmore, 4 Harris, Pa. 463, 46%; Kelly v
Commonwealth, 11 8. & R. 345; The
State ». Hunter, 5 Ire. 369,

7 Hyde ». Middlesex, 2 Gray, 267,
Commonwealth v, Blaisdell, 137 Mass.
234,

8 Qregory v, Commonwealth, 2 Dana,
417; Mosher ». Vincent, 39 Iowa, 607,

* Reg. v. United Kingdom Electrie
Telegraph, 9 Cox €. C. 137; Gar-
land » Towne, 55 N. H. 65; Reg. v.
Train, 9 Cox €. C. 180; Commonwealth
v, Erie and Northeaat Railread, 8 Casey,
839. And see The State » Dover, 48
N. H. 462: Wyman w The Stave, 13
Wis. 663.

¥ The State v. Phipps, 4 Ind. 515
Bee Prim v. The State, 38 Ala. 244,

11 Rex v. West Riding of Yorkshire, 4
East, 342,

CHAP. XLIX.] WAY. § 1274

Adjacent Foulness — Things Overhanging. — It is a nuisance,”
says Russell, « to suffer the highway to be incommoded by reason
of the foulness of the adjoiniirg ditches, or by boughs of trees
hanging over it, &c.; . . . and it is said, that the owner of the
land next adjoining to the highway ought of common right to
gcour his ditches; but that the owner of land next adjoining to
such land is not bound by the common law so to do, without a
special prescription ; and it is also said, that the owner of frees,
hanging over a highway to the annoyance of travellers, is bound
by the common law to lop them ; and that any other person may
lop them, so far as to avoid the nuisance.”! Also, —

Outcries and Loud Noises.-— Within limits not well defined, out-
cries and loud noises in a public street ave indictable nuisances.?
Moreover, —

Spring Guns. — It is a nuisance to endanger travellers by setting
gpring guns along the way.?

Other Danger avoided. — When the owner of a mili-dam, to
prevent its being broken by a flood, cub it at one end, and so
caused an injury to the highway near, which injury would have
been as great if the dam had. broken by its own weight of waters,
he was held, nevertheless, to be indictable.t

§ 1274. Private Use of Public Way.— Men have no right to use
the public ways for their own private bencfit, except in & manner
not to obstruct their use by the public. They may travel over
them to and from their homes, and make such occupancy of them
at the point of starting as is necessary, and not inconsistent with
the general use ; but further they cannot go.f Therefore, —

Carrying on Business in Street. — In an English case, the court
held to be indictable a man who, in a city, habitually had his
wagons on one side of the street before his warehouse loading
and unloading, for several hours at a time, dwy and night; one
wagon, at least, being usually there, and his goods lying on the

1 1 Rues. Crimes, 8d Eng. ed. 347. 4 The State v. Knotts, 2 Speers, 692,

Overhanging, — And sce, 1s to things
overhanging, Hyde v. Middlesex, 2 Gray,
267; Commonwealth ¢ Goodnow, 117
Mass, 114 ; post, § 1276,

2 Copmmonwealth v, Qaks, 113 Mass,
8; The State v Widenhouse, 71 N. C.
278 ; The State v. Hughes, 72 N. C. 26,

3 The State v. Moore, 31 Conn. 479}
Vol. L. § 856,

5 Andsee The State v. Buckner, Phil-
lips, 538. Processions. — As io the
rights of processions, see Commonwealth
». Ruggles, 6 Allen, 588; The State v,
Hughes, 72 N. C. 26. Bidewalks.— As
10 obstrnctions of the sidewalk, see Fur-
nell v 8t, Paul, 20 Minn. 117; Reg. v.
Plummer, 20 U, C. Q. B. 41; Reading =
Commonwealth, 1 Jones, Pa. 196,
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§ 1274 RPECIFIC OFFENCES. {BOOE X,

ground ready to be loaded; though, on the opposite side of the
street, there was room for carriages to pass two abreast. “ The
court said, that it should be fully understood that the defendant
could not legally carry on any part of his business in the public
street, to the annoyance of the public, —that the primary object
of the street was for the free passage of the public, and any
thing which impeded that free passage, without necessity, was a
nuisance, — that, if the nature of the defendant’s business were
such as to require the loading and unloading of so many more of
his wagons than could conveniently be contained within his own
private premises, he must either enlarge his premises or remove
his business to some more convenient spot.”1 The same has
been held of sawing timber in a public street, though done solely
to enable the defendant to get it into his yard.2 And constables
obstructing the streets by their sales, commit this offence, there
being no necessity for this use.® But what is necessary for the
individuel to do, of the general kind before mentioned, may be
done, in order that thus he may the better enjoy the way for its
primary purpose, travel.t :

Owning the Sofl. — In these and other cases, it is no defence
for a man that he owns the fee, subject to the public easement,
of the land on which the act of. obstruction iz done.’-

UEAP. XLIX.] WAY. § 1277

§ 1275. Collecting People. — The collecting together of a con~
course of people in a street may amount to an indictable obstruc-
tion.! DBut—

Building larger House.— It iy no crime to darken a way by erect-
ing on it a larger house than stood there before.?

Dilapidated House — Overhanging. — If, however, one having a
house on the way suffers it to become dilapidated and likely to
fall, he is pumnishable, on account of the danger to the public.t
And for the same reason one oceupying a house which hangs
over a bridge, must keep it in repair; else he is liable to indict-
ment.* )

§ 1276. Rule varying with Circumstances.— UJnguestionably some
consideration must be given to the nature of the travel contem-
plated by the authority establishing the road, to whether it is in
city or country, and to all other things of like character. In one
case the doctrine was laid down, that —

Too heavy Load. — An information will lie against a carrier for
spoiling the highways by drawing over them an extraordinary
weight, contrary to the custom of the realm.> And another case
holds, that — X

Vessel too large. — To bring a ship of three hundred tons into
Billingsgate dock, which is a dock for only smaller vessels, is a
public nuisance ; the court observing: «“ Why may there not be
a common dock only for small ships as well as a common pack and

1 Rex ». Russell, 6 East, 427, 2 Smith,
424.  And see I’cople v. Cunningham, 1
Denio, 524 ; Bex ». Cross, 3 Camp. 224 ;
Reg. v, Shefficld Gas Co., 22 Eng. L. &
Eq. 200; Gerring v. Barfleld, 16 C. B,
N, 8. 597 ; Jangsville ». Milwankee, &e.,
Ruilroad, 7 Wis. 484 ; Commonwealth v.
Capp, 12 Wright, Pa. 53; S8anders v. The
State, 18 Ark. 198; Commonweslth ».
New York, &e, Raiiroad, 112 Mass. 409;
Wood », Mears, 12 Ind. 515; Darling ».
Westmoreland, 52 N. H, 401. '

2 Rex ¢ Jones, 3. Camp. 230, Lord
Elenborough remarking; * If an znrea-
sonable time is oceupied in the operation
of delivering beer from a brewer’s dray,
into the cellar of & publican, this is cer-
tainly a nuisangee. A cartor wagon may
be unloaded at a gateway ; but this maust
be done with prompiness. 5o as to the
repairing of a house; the public must
pubmit to the inconvenience occasinned
necessarily in repeiring the house: but,
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if this inconvenience is- prolonged for an
unreasonable time, the public have a
right to complain, and the party may be
indicted for 4 nuisance. I eannot bring

myself {0 doubt of the guilt of the pres

ent defendant. He ia not tp eke out the
inconvenience of his own premises by
taking in the public highway into his
timber-yard; and, if the street be nan
row, he must move to a more commodi-
ous situstion for carrying om - his busi-
ness.” :
8 Commonwealth ». Milliman, 18 8. &
R. 403. Military Psrade. — And see, a3
to the nse of the sireets for purposes of
military parade. Moody ». Ward, 18
Mass. 298 ; Cole v. Fisher, 11 Masa, 187.
Fair,~ Az to holding a fair or market,
Rex v. Bmith, 4 Fsp. 111,

4 And see Commonwealth ». Fase
more, 1 8. & R. 217, .

3 The State ». Hessenkamp, 17 Iowa,
23; Langsdale v. Bonton, 12 Jnd. 467

horse-way; and, if a man with a cart use such a way so as to
plough it and render it less convenient for riders, will not that

be a nuisance indictable 77

§ 1277. Tree or Post — We have seen, that, to put a permanent
obstruction on any part of a public way, though not the part

worked for travel, is indietable.?

Aud zeo Overman v. May, 35 Iowa, 89;
Shawnee v. Beckwith, 10 Kan, 804.

1 Barker ». Commonwealth, 7 Harris,
Pa. 412 ; People ». Cunningham, 1 Denio,
624. 8Bce Rex #». Barmon, I Bur. 518,
where an indiciment for setting a person
in & public footway of London, te de-
liver put bills of the defendant’s business,
whereby the way hecume obstraocted, was
quashed; the report of the ease not show-
ing, however, whether the objection was

Still it appears that there may

to the form or substance of the alloga,
tiom, )

2 Bex v. Webb, I Ld. Raym. 787.

3 Reg. » Watts, 1 Salk. 357.

4 Reg. v. Watson, 2 Ld. Raym. 856, 8
Ld. Raym. 18, And see ante, § 1278 and
note. .

5 Rex v. Edgerly, March, 121 pl. 210,

¢ Rog. v. Leech, 6 Mod., 145.

1 Ante, § 1278.
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be circumstances in which a tree or post, standing on the margin
of the way, will not be deemed a nuisance.! The general doe-
trine, however, makes every such thing an offence in him whe
Places it there, while yet —

Duty to repair. — The corporation, obliged to repair, is not coms.
pellable to furnish more than the travelled part for the public
use. * The town,” it was said in one case, “ to enable itself to
discharge its obligation to the public, requires the full and entire
use of the whole located way.” 2

Travellers meeting. — A sort of obstruction ceccurs where a trav-
eller, meeting another, does not obey the law of the road in
turning to the side of the travelled part.? The duty and the
penalty are generally prescribed by statutes, and the author
never met a case involving the question of indictability at the
common law.

§ 1278. Aunthorized by 8tatute. — It is competent for legislation
to authorize changes and obstructions in the public ways, and
what is thus sanctioned cannot be an indictable nuisance. DBut
if the person goes beyond his authority, or otherwise departs
from it, he is indictable ; sinee he cannot rely on a license to do
one thing, as a protection for doing another.® And if the legis-
lature gives permission to run locomotives on a railway, no in-
dictment can be maintained against the railroad company for the
nuisance as tending to frighten horses driven over an adjoining
travelled road.’

§ 1279, The Intent. — The discussions in the first volume will,
in a general way, show the intent with which the act of obstrue-
tion must be done to be indictable.” Damage which comes to

1 Franklin Turnpike ». Crockett, 2 5 Commonwealth ». Church, 1 Barr,

CHAP, XLIX.] WAY. § 1280

the road necessarily or accidentally from the lawful use of it,
cannot be made the foundation for an indictment.

11X, The Condition of Repair in which the Way must be put and
hept.

§ 1280. In General — Varying Circumstances.— This, in the nat-
ure of the subject, does not admit of exact rule. Some considera~
tions mentioned in a previous section 2 apply here ; the doctrine
being, that the required condition of the way depends on the
particular nature and circumstances of the case, and the object
for which it is used. The English books say, that one bound by
prescription to repair need not put the road in better order than
it has been in time out of mind.> The revised statutes of Maine
require it to be “safe and convenient;” and the courts hold,
that the question whether it is so, is one of fact for the jury.® It
is not sufficient, in discharge of a duty to repair a road, under
such a statute, that it is made * safe,” it must also be “ conven-
jent.” 8 '

Whether Entire Width. — It is held in Maine, that a town is not
required to render commodious for travel the entire space laid
out for a road ; the work may be limited to a sufficient travelled
part.® But plainly, in compact localities, like our cities and large
villages, the entire located way will be required for travel.

Iighting Bridge. — The charter of a toll-bridge corporation re-
quired that the bridge “shall at all times be kept in good, safe,
and passable repair.” And it was held that this required the
corporation to light the bridge, if the jury find such lighting
necessary to the safety and convenience of those passing it at

Baeed, 263. See The State ». Caldwell,
2 Speers, 162; ante, § 1273,

? Commonweslth » King, 18 Met. 115.
Ang, on this point, see further, Common-
wealth ». Wilkingon, 16 IYiek. 176; Lan-
caster Turnpike ». Rogers, 2 Barr, 114 ;
The State ». Pollok, 4 Ire. 303.

3 Commonwealth v Allen, 11 Met.
408.

4 Butler v. The State, & Ind. 165;
Danville, &ec., Bailroad » Common-
wealth, 23 Bmith, Pa. 29; Oliver ». Lof-
tin, 4 Ala. 240; The State v, Loudon, &
Head, 263.

T04

105; Renwick v. Morris, 7 Hill, N. Y.
575; Reg. v. Beott, 2 Gule & I 728, 3
Q. B. 543 ; Rex w Morris, 1 B. & Ad. 4413
Hogg v. Zanesville Canul and Manuf.
Cao., & Ohio, 410 ; Commonwealth v. Brig
and Northeast Railroad, 3 Casey, 3393
Louisville, &c., Railroad », The State, 8
Head, 523,

% Rex v. Perse, ¢ B. & Ad. 30. And
gee Commonwealth v, Temple, 14 Gray,
62.

T And pee Tate v. The State, & Blackf
73; Prim v The Biate, 36 Ala. 244

night.? :

Paving Cart-way. — No indictment, gsays an old English case, lies
against a township for not paving a cart-way; because the town-
ship is under obligation only to repair, not to pave.®

! Rex v. Watts, 2 Esp. 674; Cummins
v. Spruance, 4 Harring. Del. 815. And
see Vol L § 820,

2 Ante, § 1276,

2 eg. v. Cluworth, & Mod. 163; e C.
nom. Reg. ». Clueworth, Holt, 339,

¢ Merrill » Hampden, 26 Maine, 234.
And sce Myera v Bpringfield, 112 Mass.
489; Hedgkina v Rockport. 116 Mass.

YOL. I1. 45

573; Howard v Mendon, 117 Mass. 585,
The State v, Dover, 46 N. H. 452,

& Commonwealth ». Taunton, 1§ Gray,
238,
8 Dickey ». Maine Telegraph, 46
Maine, 488 ; ante, § 1277.

7 Commonwealth v, Central Bridge,
12 Cnsh. 242.

? Rex » Marton, Andr. 276.
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- Horse-way. — If the way is merely a horse-way, there s no nesd
of making it fit for carriages to pass over.!
Repalra required on Sunday. — If a dangerous defect is found in
a highway on Sunday, it should be mended at once, or adequate
warning be given to travellers.?

IV. The Person or Corporation responsible for Non-repair,

§ 1281, Indictable.— The doctrine under this gub-title is, that
the person, private or official, or corporation, on whom the law
easts the duty, is indictable for its neglect.? And sometimes this
liability is affirmed by statute.

On whom the Duty.— At common law, say the cases, the onus
of the repair of a bridge, when the obligation arises ratione tenure,
falls ultimately on the owner of the soil, not the occupier;®
though the occupier may be equally in the first instance liable to
the public®? Generally, under the common law in England, the
inhabitants of the counties are to yepair the bridges ;7 but, 1n
many cases, the rule is otherwise by preseription® The common-
law liability for the repair of other public ways is, prima facie, on
the parish in which they are situated ;® though the rule is here
also different, oftentimes, by preseription.”? It is not clear that this

CHAP. XLIX,] WAY. § 1285

part of the English common law has, to any extent, been adopted
in our States ; at all events, the scope for it, with us, is small.

§ 1282. statutes, — Generally, in our States, the question, who
is liable for repair, or for the original construction, depends on
statutes ; and they are so numercus and diverse that we shall
not do well to attempt a particular discussion of them. There
are circumstances under which an individual and a corporation
may be equally indictable for the same neglect.! Authorities on
various questions under the statutes appear in a note.?

§ 1283, Way which the Owner of the Boil has diverted — It iz
laid down in one of the reports, that, in the language of the book
itself, “ where a highway lies over an open field, and the owner
of the field turns the way to another part of the field for his own
convenience, or encloses the field for his own benefit, and leaves
a sufficient way besides, he is bound to repair and maintain that
way at his own charge, and he must make it passable, though it
was founderous before ; and, if the way is not sufficient, any pas-
senger may break down the enclosure and go over the land, and
justify it till a sufficient. way is made.” 3

V. Bemaining and Connected Questiona.

1 Rex ». St. Weonard, 5§ Car. & P.
579, And see Reg. v Stretford, 2 Ld.
Raym. 1169 ; s. c. nom. Reg. v. Strat-
ford, 11 Mod. 56,

2 ¥lagg v. Millbury, 4 Cush. 243,

3 1 Russ. Crimes, 3d Fong. ed. p. 85t
The Etate v. Murfreesboro, 11 Humph.
217; Commoenwealth ». Hancock Free
Hridge, 2 Gray, §8; Rex v Ireton,
Comb. 396; The State ». King, 3 Ire.
411; The State ». Haywood, 3 Jones,
N. (. 409; Hill ». The State, 4 Sneed,
443 ; The State v. Landuff, 2 Fost. N. H.
583 ; Fhe State . Whitingham, T Vt. 330

t The State v. Chinn, 29 Texas, 407;
People v. Cooper, 6 Hill, N. Y. 616; The
Gtate v. Madison, 68 Maine, £38; The
State v. Kittery, b Greenl. 254; The
State ». Loudon, 8 Head, 263. _

5 Buker v. Greenhill, 2 Gale & . 435,
& Jur. 710. Sce Rex » Kerrison, 1 M. &
8. 435 ; Reg. o Bucknell, Holt, 128

8 Ante, § 1275, and the cases there

eited.
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T Reg. v. Wilts, 6 Mod. 307, Holt, 339;
Rex ». Oxfordshire, 1 B. & Ad. 289 ; Rex
». Lunecashire, 2 B. & Ad, 813; Rex o
Devonshire, 2 Nev. & M. 212; Rex o
Bucks, 12 East, 192. This pari of the
common law was never adopted in New
Jersey. Tho State ». Hudson, 1 Vroom,
137, 158,

8 Reg. ». Wilts, 8 Mod. 8073 Reg. v
Bucknell, Holt, 128, 7 Mod. 55; Rex o
Hendon, 4 B. & Ad. 626; Rex = North-
ampton, 2 M. & 5. 262; Rex ». Stou.gh-
ton, 2 Saund. 1567; Box 2. Oxfordshire,
16 East, 223,

8 1 Tluss. Crimes, 3d Eng. ed. 8623
Rex . Ragley, 13 Mod. 409; Rex ». St.
Giles, 5 M. & S. 260. .

10 See Reg. v. Barnoldawick, 12 Law
J. x. & M. C. 44; Rex v, Clifton, 6 T. B
498 ; Roberts o. Hunt, 15 Q. B. 17; Reg-
» Nether Hallam, 8 Com. Law, 94 20
Eng. L. & Eq. 200; Rex v. Stratford-
npon-Avon, 14 Bast, 343; Rex v. Edmon:
ton, 1 Moody & R. 24; Rex v Haymsan,

§ 1284, Misdemeanor.— It scarcely need be said, that the of-
fences discussed in this chapter are, at the common law, misde-

meanor, not felony.

§ 1285. Abatement by Private Person.— This was considered in

the preceding volume.’

Moody & M. 401; Reg. ». Bamber, 6
Q. B, 279, Dav. & M. 387; Rexv. Eccles-
ficld, 1 B. & Ald. 348, 1 Stark. 893; Rex
2. Weat Riding of Yorkshire, 4 B. & Ald.
023; Reg. ». Heage, 1 Gale & I 548, 2
Q. B. 128, 6 Jur. 367; Reg. » Wilts,
lolt, 339 ; Rex ». Leake, 2 Nev. & M.
682,56 B. & Ad. 469; Reg. v. Midville, 4
Q. B. 240, 3 Gale & D), $22.

1 Ante, § 1270. See slso, to this
Proposition, Commonwealth ». Piper, 2
Leigh, 857 ; The State v, Halifax, 4 Dev.
845; The State v. Nicholson, 2 Murph.
1385; The State », Barksdale, § Hamph.
154; The State ». Commissioners, Walk.

Missis. 368; Hex », Dizon, 12 Mod. 198
Hill . The State, 4 Sneed, 443, -

% The State ». Gorham, 37 Maine, 451;
Follett ». People, 2 Kernan, 268; Morris
Cupal and Baoking Co. ». The State, 4
Zab.'82; Indianapolis ». MceClure, 2 Ind,
147 ; The State v, Hogg, 5 Ind. 515.

% Anonymous, 3 Salk. 182. And see.
Rex v. Devonshire, 2 Nev. & M. 212;
Rex v. Flecknow, 1 Bur, 461, 465; Rex o
Warde, Cro. Car. 266; Hedgepeth ».
Robertson, 18 Texas, 858,

4 The Btate ». Knapp, 6 Conn. 415.

% Vol L § 828; Dimmett z, Eskridge,
6 Munf. 308. See Hopkins ». Crombie,
4 N. H. 520, 526.
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Punishment, — The leading object of prosecuting this class of
offences is usually to procure the repair of the way, or abatement
of the nuisance ; and the court takes this into consideration in
awarding its sentence. In one case, the defendant, indicted for
non-repair, pleaded guilty, “but the court, before they would set
a fine, would be certified by some of the justices of the ‘peace of
the neighborhood, that the way was sufficiently repaired.”! If
it is repaired, or the nuisance removed, the fine may, in the dis-
cretion of the court, be merely nominal ? _

Judgment of Abatement,— But the judgment may itself direct
the abatement of the nuisance ;3 yet this will be omitted if it
has been already abated.* There is no rule making abatement a
necessary part of the judgment under all circumstances.b

Way discontinued. — In & Vermont case, where a town, after
being indicted for the non-repair of & highway, discontinued it
and made another in its place, the court held this proceeding not
to preclude a trial on the indictment.® '

§ 1286. Purther of the Seatence. — In one case the court having
fined the defendant for the non-repair of a bridge, and then learn-
ing that it was still out of repair imposed an additional fine on
the same proceeding. But the superior tribunal held this to be
unauthorized” It might well have delayed sentence; and, if
the proper repairs were not in due time made, imposed a heavy
penalty.?

Indictment for Continuance. — Or, & fresh indictment might have
been maintained for the continuance of the neglect to repair.?
Likewise, indictments are sustainable for continuing obstructions
in 3 way.1

§ 1287.  Guide-Posts. — By statute in New Hampskire, « if any
town shall neglect to erect or keep in repair [a] guide-post or
guide-board at each intersection of the highways therein, they

1 Reg. v. Cluworth, 8 Mod. 168.
2 Rex ». Incledon, 18 Wast, 164; Reg, 469,
v. Dunraven, W. W, & I 677, Bee Rex 8 Reg. v. Claxby, 8 Com. Law, 223,1

T Rex v Machynlleth, 4 B. & Ald.

L °2 Heﬂf{}l'd, HOlt, 320; Rex v, Chedin-
fold, Cas. temp. Hardw. 150.

% Taggart +. Commonwealth, 9 Har-
ris, Pa. 527. )

4+ Rex v Incledon, 13 East, 164.

5 Vol. I § 524; Rex v. West Riding
of Yorkshire, 7 T. R, 467.

& The State v. Fletcher, 18 Vt. 124,
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Jur. 5. 8. 110, 30 Eng. L. & Eq, 868,

% Rex v Old Malton, 4 B, & Ald. 469,
note; Rex v. Beynell, 6 East, 815, 3
Smith, 406,

1 8’ Ohit. Crim. Law, 618, 617, 613;
Rex v. West Riding of Yorkshire, 7 T-B-
467.

CHAF. XLIX.] WAY. § 1287

shall .fo.rfeit for each month’s neglect the sum of one dollar.”
:A.nd it is held, that, though there are more intersections than one
in the town without guide-posts, only one penalty is incurred for

the entire neglect during a month, not one penalty for each neg-
lected intersection.

1 Clark v. Lishon, 19 N. H. 288. And see The State v, Mathis, 30 Texan, 508.
709
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one who cannot find a thing in the **Alphabetical Index ** may see where to open tha volumes,
and look for it among the headings of the sections. It dees not attempt a Teference to every
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8SEcTION

Nature and Sourcesof Juridical Law . . . + + » . . . 121
Origin of law and mcaning of the term, 1; other and narrower mean-
ings, 2; what is municipal law, 3; of what do legal suthors treat,
4; law essential to human existence; &~7 ; includes penalty as well a8
precept, T, 8 ; law unterior to government, ¥ ; government does not take
cognizance of all the law, 10; technical madifications of the original
right, 131-13 ; how noticed in legal disquisitions, 14; difference between
different systemns of jurisprodence, 12, 13 ; illustrations of law without
government, 14 ; law of nations, emigrants carrying law, whatlaw, 14,
15; distinction between the massof lnw and the law which the courts
enforce, 16-20; judges do nat make law, 18; judges follow the law,
but apply it to new cases, 19, 20; how these views might be further

expanded, 21.

The Luws of this Country separable into what Classes . . . 22-29
In one sense, the law indivisible, 22; in another, how divisible, 23~
97; mistake, that there is no law which the courts do not administer,
98, 30 ; neccssity of these introductory views, 20.

The Criminal Taw  « + + « ¢ ¢ o 1 « « » « « + - 8042
General view of, 80, 31; defipition of, 32; how eivil and eriminal blend,
83 ; how pubject distributed among the author’s velumes, 24; how
common law extends to erimes, 836-87 ; how the English ecclesiasti-
cal law, 38, 30; criminal-law authorities, 40, 41; Beoteh and other
foreign law, 41 ; combined reason and conscience of mankind, 42,

Military and Martial Taw . .+ « - + « « « . . . . . 43-68
How far a consideration of, belongs to this work, 48 ; what ie military
law, 44 ; what martial law, 45, 51, 52; who may proclaim martial
Inw, 45, 4868 ; military law harmonizes with the civil, 48; both
have their rules, 47, 52; anthority of the I'resident as to martial
law, 43-68; varions constitutional disquisitions, 46-68; query ns
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§ 99-181 ANALYTICAL INDEX.

to the right of & State to declare martial law, 49, note; President
cannot suspend writ of habeas corpus, 63, 64; beneflcial effecta of
martial law, 67, 68, :

Criminal Law Authorities . . ., . . . . . 4 . .
Books of reports, T0-85; old text-books, 88-00; how far anthorita-
tive — stare decisis in criminal cases,; 91-98.

Crime as Local to a Particular Country ., . . . . . .

Territorial Limits of the United States . . . . . . .

Depend on law of nations, and treaties, 102, 103 ; how on the acean,

103, 104; arms of the sea, &c., 103; quasi jerisdiction near the
eoast, 106 ; boundaries under treaties, 107, 103.

Jurisdiction of the United States beyond Territorial Limits,

Generally, not beyond, 109 ; must be court to try, 109, 111; personal

presence gut of the country, act in it, 110; illustrations of theso

doctrines, 111 et seq.; the blow in homicide in one jurisdiction and

death in another, &c., 111-118; jurisdiction within ships at sea,

&e., 117-120 ; over crimes committed in other countries, 121, 123 ;
forelgn consular jurisdicten, 122, 123,

Persons within our Limits exempt from our Laws . . . .
Generslly, foreigners bound by our laws, 124, 134 ; exceptions of far-
eign sovereigns, embassadors, and the like, 125-128; how, consuls,
129; armed vessels, 120 ; combatants in war, 131; a foreigner vio-
lating our laws by command of his government, 132, 133; other-
wise our laws both bind and protect &1, 134 ; fugitives from justice,

1346,

Acts punishable both by our and by a Foreign Government,
General doctrine, 136 ; larceny in one jurisdiction, and the goods
Lrought into.another, 136-142; challenge to a duel, homicide, &e.,

143; magopitude of these questions, 144,

Jurisdiction and Locul Limits of the States . . . . . .
Outward boundaries, 145 ; eounties, 146, 176 ; jurisdiction between
high and low water mark, 146 ; arms of the sea, &e,, 148, 176; Bos-
ton Harbor, 147 ; New York, Long Island Sound, &c., 148 ; how on
our lakes, 149; the line between States, 150; Chesapeake Bay,
&e., 150 ; local jurisdiction of the States, 151; same, over citizens
abroad, 152; ecommand of a State to a citizen to commit a crime
abroad, 153 ; jurisdietion over Indian Territory, 154 ; concurrent

with the United States, 155. )

Jurisdiction of the United States within State Limits . .
Determined by the United States Constitution, 150; has jurisdiction
over what is * prohibited to the States,” 157; also, beyond local

limits of Btates, 158; also, over forts, dock-yards, &c., 159; of
national jurisdiction in States, 160; is complete aver Stutes with-

out governments, 161-171; guarantee clause, 161 et seq. ; things
granted to the United States and not forbidden to States, 172 et

seq. ; marilime jurisdiction, 173; over.inland navigable waters,
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174176 ; by reason of the nature of the thing, 177-179; Siates
and United States as to pawer gver respective officera, 180; juris-
dietion over consuls, 181,

Whenee Power of United States outside State Limits . .
Grounds of the juriediction, 183-186 ; District of Columbia, 187 ; the
territories, 188,

Common Law, how far a Rule of Decision within United
States Jurisdietion . . . . . . . 4 4 . .
The general doctrine, with reasons, 189-167; as to the criminal law,
198-202 ; how in THstrict of Columbia, 203.

Combined Act and Intent essential to Crime . . . .
Bust be act, 204 ; intent, 205; how combine, 206-208.

Public Good and Desert of Punishment to eombine . . .
Criminal Thing to be of Sufficient Magnitude . . . . .

General doctrine and maxims, 212-215; magnitude of the intent,
216-222 ; magnitude of the act, 223-220.
How far a Wrong, to be Indictable, must be Pablic . . .
General views, 230-234 ; indictable public wrongs, 2856-249; indict-
able private wrongs, 250-254.

‘Wrong in Injured Person and his Consent to the Act . .
Distinction between civil and c_rimina.], 266, 258 ; no defence to in-
dietment that injured person is alse in wrong, 257 ; effect of con-

sent, 260-201; plans to entrap into guilt, 262, 268.
Civil and Criminal Liabilitios from same Transaction . .
Civil snits and criminal, for the same act, may go along together,
264, 265; how as to criminal informations, &c., 266 ; exceptions
in cases of felonies, 207-277 ; how judicial decisions 1o be viewed,

278, _ ’

RxPost FactoLaws « ¢ v« 4 « o o & s &+ o «
General View of the Doctrine that an Evil Intent is essential
inevery Crime. . + & o « « & & « ¢ o« &

Ignorance of Law a8 excusing Crime .« . « + + .«
General doctrine that it does not, 202-206 ; real or apparent excep-
tions, 297-800.

Mistake of Fact as excusing Crime .« + » &« « + + &
CGeneral views, 301, 302; prieoner to be judged as though facts were
as he believes them, 303-310.

Combined Ignorance of Law and Fact, + .+ « + + 4+ .

Carelessness and Negligence & v o« 4 o+ & &+
It is criminsl to be careless, 318; how illustrated in homicide, 314;
other illustrations, 315, 816 ; responsibility for acts of servant,
818, 317; ox used to gore, 318; carelesz sclling of liguor, 818,
setting fite to out-house, 318; the doctrine in libels, 319 ; not ap-
plicable in all offences, 320; carelcssness legs criminal than posi-

tive wrong intent, 321.
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The Intent producing an Unintended Result . . . . .
No erime where intent is right, 828; unless there ig carelessness,
824; meaning ill and doing good not intended, 825, 826; where
act, wrongly meant, produces unintended evil, 327; iltustrations,
323-332; distinction between malum in se and malem prohibitum,
243 ; how intense the evil in intent, 834 ; doctrine not applieable in
#ll crimes, $85; its complete proportions not yet developed, 346,
More Intents than One operating together . . . . . .
Men influenced by combined motives, 337 ; the law notices only its
own motives, 538, 339 ; illustrations, 340, 241; two intents re-
quired in some crimes, 342; generally, necessary ouly to intend
what law forbids, 943; conscience disapproving the law, 844;
when intent must extend beyond the statute, 345
Necessity and Compulsion . . . . . < « & « + « &
Act cornpelled by necessity not eriminal, 348 ; illustrations, B47-840;
depree of necessity which excuses, 350-253 ; mecessity overruling
statutes, 834 ; command from superior, 855,

Coverture as Constraint on the Will excusing Crime . . .
Coverture excuse for crime nnder some cireumstanees, 356, 357 ; the
rules governing, with illustrations, 358-366.
Infaney as tuking away the Capacity for Orime., . . . .
Want of Mental Capacity . . . + . « « +« « « « .
No crime where no capacity to entertain criminal intent, 875; old
books unsafe guides, 375, note, 877; magnitude of insane delu-
sion, &e., 376 Freeman®s Case, 375, note; unsafe to follow the
old cases, 377, 878; distinction between the law and evidence,
878; great variety of phases of insanity, 379 ; how judges Instruct
juries, 379; monomania and intermittent insanity, 880; concern-
ing a test of insanity —how instructions to jury should be, 881-
£93 ; moral and homicidal insanity, 887, 388 various views, 389-
891; delusion, 302-394; new forma of insanity, 895; distinctions,
846,
Drunkenness as excusing the Criminal Aet ., . . . . .
General doctrine, 307403 ; its limitations, 404—416.

Capacity of Corporations for Crime . . . . + + « 4 .
Nature of corporation, 417, 418 ; neglect indictable in corporation,
419 ; also, misfeasance, 420 ; limits of doctrine, 421-423 ; members
indictable for corporate wrongs, 424,
By what Words the Intent indicated in Legal Writings .
General views, 425, 428 ; “ wilfully,” 427, 428; * malictously,”
« malice aforethought,” &e., 427, 420,
General Nature of the Actrequired . . . . . . .+ + .
The doectrine in general, 430, 431 ; in conspiracy, neglects, attempts,
&c., 432435 ; nature, progress, &e., 436, pubstantive offetiees in
nature of attempia, 487 et seq. ; ignorance of justifying fact, 441.
How Subjeet of Criminal Law divided. . . . . . . .
Blackstone's divisions, 444 ; objects of divisions, 446; divisions in
this wark, 446—449.
TH
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Protection to the Government in its Existence, Aunthority,
and Funetiong . . . +« « « - + . . .
Introductory view, 450, 461 ;. government and people mutaally de-
pendent, —historicat illustration, 452-456; right of governments
to regulate labor, 458-455; treason, 456; smaller crimes of like
nature, 457 ; refusal to hold office, 458 ; malfeasance in office, 459,
460 ; liabilities, civil and criminal, of officers, 459-463 and note ;
officers de jure and de facto, 464 ; obstructing officers, &e., 465~
467; obstructing justice generally, 468; refusing to assist officer,
469 ; slanders of officers, assanlts on them, &ec., 470; offences
agamst the purity of elections, 471; spreading false news, 472-
478 ; political slanders, 478; counnterfeiting the coin, &c., 479;
other acts within this title, 480,

Protection to the Relations of the Government with other

Governments . .« .« . « « « o 4 8 & o« o
General view of offences under this head, 481-485.

Protection to the Public Revenue . +« « « = o s + =«

Protection to the Public Health . . . . « . « . . .
Importance of this interest, 450; acts violating it, 430, 491; guar-
antine regulations, &c., 492; statutory offences traceable to this

head, 403, 404,

Protection to Religion, Public Morals, and Eduneation . .
Importance of these interests, 495 ; offenees growing out of an estah-
lished religion, 496; unknown in this country, 498; how far
Christianity is & part of our common law, 497 ; profane swearing
and blasphemy, 498; obeervance of the Lord's Day, 499 ; offences
against public morals, 600 et seq.; various forms of lewdness,
500-503 ; corrupting public shows, 504 ; gaming, &c., 504 ; other
offences againat public morals, 606, 506; offences against educa-

tion, &c., 507, 508,

Protection to the Public Wealth and to Population . . .
Several offences against population, 509-511; expatriation, 512
mayhem, &c., 513; destruction of one's own property, 5i4; va-
grancy, 516; other like offences, 516; owling, 517 ; foresta.l]mg,
regrating, engrossing, 518-529.

Protection to the Public Convenience and Safety . . . .
Nuisances, &e., 530, 531 ; innkeepers refusing guests, 632,

Proteetion to the Public Order and Tranquillity . . . .

Intreduction,” 533 ; riots, routs, &c., 634; aflrays, &e., 635; other

breaches of peace, 536-540 ; harratry, maintenance, &e., 541; dis-
turbance of public meetings, 542; gencral views, 543.

Protection to Individuals . . + « + « + + & « + &
Introduction, 544, 545 ; two kinds of foree, 546 ; personal preserva-
tion and comfort, ——as to homicide, assault, injuring sick person
by noise, kidnapping, &c., robbery, rape, abduction and foreible
marriage, abandoning child, &e., medical malpractice, barglary,
arson, &¢., mental and moral force, &c., 547564 ; acquiring and
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§ 504-684 . ANALYTICAL INDEX.

Tetaining property, — as to larceny, robbery, receiving etolen
goods, embezzlement, malicious mischief, destroying vessels,
cheat, false pretences, forgery, frandulent conveyance, extortion,
&c., and as to moral and physicul force, &c., real estate, personal,
c.hoses in action, &c., magnitude of the zet, &e., 565-590; reputa-
tion, 691 ; combinations to commit private injuries, —as to con-
epiracy, witcheraft, 592, 593,

Protection to the Lower Animals . . , .,

Not generally protected, 504, 595; on collateral grounds, 596; and
under atatutes, 596 ; public eruelty, 597; conspiracies, 597 a.
Outlines of Divisions and Distinetions in Law of Crimes
Dividing into specific offences, 599-601; into treason, felony, &e.,

ggz 608, 805; attempt, sccessory before, &c., 604; further views,

The Three Grades— Treason, Felony, and Misdemeanor,
geﬂerally L . e T
AstoTreason . . o o o . .

AstoFelony...........::::‘

What is fel H
313_582 ; ony under common law, 614-617; what, under statutes,

Asg to Migdemeanor . . ., . . .

Proximity of the Offender to the completed Crime
Combinations of Persons in Crime . .

The Principal Actor —asto Felony . , . , ., , .
Introduction, 644, 845 ; principal actors are of two degrees, 646:
the general doctrine of guilt, 647 ; what a principal of the ﬁrst,
degree, what of the second, 648 ; what a principal in distinetion
from an accessory, 849 et peq.; innocent agent, 661 ; advising to

suicide, &e., §52; what pregence necessary to mek ;
pal, 653, 85t ary @ one a princi-

L] LIS

. a - L L] L] »

The Principal Actor — as to Treason

- - L4 L] - - a 'y

The Principal Actor — as to Misdemeanor , . . . . .
All gmlt_v.r persons are principals, 668 ; in light misdemeancrs, some
not guilty who would be were the crime hesavier, 667-650.

The A.ccessory before the Fact, &o. — the General Doctrine,
Thia distinction relatee primarily to felony alone, 632; what is an
accessory, &c.., 68, 664 ; how in statutory felonies, 665 ; accessory
follm\ff principal, 661_3; convicted only with or after principal, 667 ;
how d1scthrge of principal discharges accessory, 668; some other
points, 669-671. S .
The Accessory before —asto Felony . . . . . , . .
What is, &e., 0672674 ; how become accessory befors, 675-877 ; how
in manslaughter, &c., €78; how in petit larceny, 879, 680,

The Accessory before — a8 to Treason . , , , , ,

716

YOL. 1.

. L -594—5976

598-606

607-610
611-613

614-622

623626

628, 627
623-643
644-654

G55
656-659

§60-671

672-680

€81-684
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The Accessory before — as to Misdemeanor . + « + + &

£85-689

The Accessory after—as to Felony. + + » « « o o .690-700a

The Aceessory after —as to Treason . « + « & » «
The Accessory after — as to Misdemeanor . . + + » .

Compounding . o « & « + « + s 4 v e e s s o
What it is, 710; some crimes too small, &c., for compounding
them to be offence, 711; compounding penal action, 712; eom-
pounding misdemennor, 718; receiving ecivil amends for eriminai
injury, V14; offences analogous to compounding, Tib.

Misprision . . . « ¢ o o 0 v . e e e e 0 e e

What it is, 717 ; differences of opinion as to guilt of, T18; the com- *

mon-law doctrine, 719-721 ; under United Siatcs statute, 722

Attempt — as to the General Doetrine. . . » . + . &
Endeavors which are not attempts, 724 ; on what principle, defini-
tion, &e., 727, T28; nature of the intent and how acts combine
with it, 720, 730,
Attempt — as to the Kind of Intent . . . . .+« . .
Intend what indictable if fully done, 731 ; change of purpose, 782,
783 various other views, T84-734.

Attempt — as to the Kind of Aet . . . . « . . « .
Being in condition to perform, adaptation of act to contemplated
end, legal capacity to commit full offence, present ability, impossi-
bility, mistake of fact, &e., with various illustrations, 787-758;
magnitude of act, and proximity to consummated offence, T50-784 ;
farther of the particular sort of act, 766-769,

Attempt - as to Combination of ‘Act and Intent . . . . .
Attempt — as to the Dogree of the Crime . . . . . . .
Attempt .— summary of the doctrine . . . . .« . . .

Methods of the Law's Defining of Crime. . . . . . . .
Surplusage of wrongful acts, names of offences, cutting np transac-
tions into crimes, distinction between transaction and crime, move
erimes than one out of one transaction, crimes within crimes,
committed in different ways, &e.

Merger of Offences . .+ =+ « & o 4 0 e e

Relations of Offences mutually and to Criminal Transaction .
General doctrine, 791, 792 ; limitations and forther illustratione,
T53-B03; exceptions and further limitations, 804~816.

Quasi Crimein Rem . . + « « « « < « + « + =«
Only quuei of criminal law, &e., 817, 818; principle on which prep-
erty forfeited when held contrary to law, 810, diatinguished from
other things, 820 ; illustrations and various doctrines conCeTning,
§21-833; abatable nuisances, 528, 829; constitutionality of stai-
utes ereating this forfeiture, 831-836.
Ti7
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710-722

728-730
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737-769

770, 771
772

772 a
778-785

786-790
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§ 836-1011 ANALYTICAL INDEX, VOL. L.

Defenece of Peraon and Property . . . ., . . . . . 836-877
Tutroduction, 839; defence divided into imperfect and perfect, 840, ’
841; perfect, explained and illustrated, 842848 ; when perfect de-
fenee permissible, when not, 840-859 ; lnperfect, 860-863; sumn-
mary of right to defend one’s person, 864-874; same of property,
§75, 87%; assisting one another, 877.
The Criminal Law as to the Domestic Relations . v+ o+« .878-891¢
Introduction, 878, 879; parent and child, 880-884 4; gnardian and
ward, 585 teacher and pupil, 886 ; master and servant, 857-889;
husband and wife, 8590-891 q.
Relations other than Domestic . . , ., , . <« o« . . B92-898

Principal and agent, 892 ; frecdmen, 893, 894; lawyer and client,
845 ; physician and patient, §06.

l’al‘dou..................897*923

Introduetion, 837 ; deflnition — distingoished from amoesty, $98 ; in
whom powers of pardon and amnesty, 889-401; English law as
anthority with us, 002; at whut timo granted, 903, 904; fraud and
concealment, 905, 904; delivery and aceeptance, 307; construe-
tion, 908 ; limits of power, 910-913; fall or conditional, 914, 915;
effcet, D16-019; United States and States, 920; gome practical
views as to granting pardon, 941-926,

The I'unishment by Sentence of Court . , ., . ., . . 997-958
Effert of erronecus sentence, 927-932 ; what punishutent, by whom
awarded, how, 933-953 ; in juint convictions, 954-053,

The Punishment for an Offence subsequent to the Firat, .
General dovtrines, and the procedure.

. 959-965

Consequences of the Scntence by Operation of Law . ., . 986-977
Outlawry, attaiinder, 967; forfeiture on attainder, 963 : forfeitura
consequent on flight, Y68 1 reasonableness of doctring of forfeitore
and eorruplion of blood, 69+ not generally received in this coun-
try, 970 ; received as to forfeiture of office, 971; effect on capacity
to be a witness, 972-078 ; cannot be a juror, 977; other effects,
977,
No Second Jeopardy for same Offence — General View . . 978-094
Introduction, Y78, 479; English doctrine of no second jeopardy,
980 ; Amcrican, and wlether English deeisions authoritative with
us, 881, Y82 Jeopardy in foreign country, in anoiher State, and
hetween United States and States, 183-U89 ; to what classes of
offences wpulicable, 920, 891 ; defendunts and governmeut distin-
guished as to, 902-004.
No Second Jeopardy-— Whaiver by Defendants, . . . . 995-1007
General doctrine of walver, 898, 996 ; illustrations, 397 ; applieations
to second jeopardy, 908 et seq. ; discharge of jury, insutliclent vers
dict, absence of prisoner, arrest of judgment, new trials, convie-
tien of part, &e,, YO8-1007.

No 8ceond Jeopardy — Sham  Prosecution proeured by

Defendant. « v+ v o + « ¢ » « o « « . 10081011
T18

VoL, II. ANALYTICAL INDEX. § 1012-21

No Second Jeopardy —Rules to determine when there
has been a Jeopurdy . . . . . v . . . . 1012-1047

General views, 1012 ; at what stage in the presecution the jeop-

ardy attaches, 1013-101%; preliminary (hings of record, 10:20-

1029 ; impossibilities not of record, 1080-103t ; further docirines

as to jury, and when may be discharged, 1057-1041 ; review of

dpctrines on priveiple, 1012-1047,

No Second Jeopardy — Rules to determine when the

Offences are the 8ame . . . . . . . . . 1048-1069

To make them so, the indictments need not be alike, 1049, 10505
rules, 10531-1064 ; distinction between the law and evidence,
1063, 1066 ; different concurrent penalties for same act, 1067 ;
uuder by-law aud statute, 1068 ; eivil suit and criminal, 1069,

The Doclrine of Autrefois Aftaint . . . . . . . . 1070
The General Doetrine of Nulsance + + &« « + .+ . 1071-1082
Bawdy-house. . . . - + + + + 4 s 4 o« + « . 10831089
Letting or sclling House for Bawdry . . » . . . . 1090-1096
Combustible Articles o« 4 v 4 o « o s o « « » .« 10971100
Common Seold &+ v v v 4 o 4 & & 2 o 2 o » . 1101-1105
Disorderly House .« + v 2 o o o o o = 2 » o 1106-1112
Tippling Shops. + 4 o & + o o ¢ ¢ » o + o« o 11131117
Disorderly Inns .« & v v o v o & & 4 s 4 s s 1118
House in which Offences are committed ., , , . . . 1119-1121
Eavesdropplag, « + 4w a6 0 v e 0 e o« o« . 112221124
Esposure of Person . » o 4 o o s & v« o+ o« . 1125-1134
Gaming-holse . + 4 o + s & » o o « o« o - 11851187
Offensive Trades + + ¢ o + o & o & » » ¢ » o+ 11381144
Public Showa . . v ¢ &+ o o o o o o » « « o 1145-1149
Wooden Buildings and thelike 4 » & « o » o+ & o 1150,1151

VOLUME IL

Affray . v v 4 v 4 e e e e e e e e e 1-7

Arson and other Burnings . . + . . + + 4 .« o . . 8-21
What is a burning, 8-10; what a house, 11; ownership or occu-
pancy ot house, 1%, 18; means and intent of the burning, 14-16;
statutory burnings, 17 ; degree, attempt to burn, terror, &c.,
18-21.
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§ 22-273 ANALYTICAL INDEX,

Assanlt . . . L L L . L L0 s s e

Definition, &ec., 22, 23: the force as being physieal, 25-29; put in

motion, 30, 81; fear or peril, 32-34; effect of consent, 35, 36;

force unlawful, 87-41; aggruvated assaults, 42-54 ; degree, pun-

ishment, conneetion with other erimes and with attempis, statutory
assaults, civil and eriminal, the intent, attempts, &c., 55-62.

Barratry. . .+ . v . 0 0 h e e e e e
Battery . « . . . . . v e e e e e e e

Blasphemy and Profaneness . . . . . . . , . , .
On what principle indictable, &c., 73-76 ; doctrines peculiar to blus-
phemy, 76-78; to profaneness, 79; common to both, 80-84,

Bribery . . . . . . . 00 L. .
General doctrines, 83, 86; degree of the crime, punishment, 97 ;
attempts, 88, 88,

Burglary and other Breakings . . . . . . . . . .
Definition, &c., 90; the breaking and entering, 91-100; the time,
101-103; place, 104-108; intent, 109-117; statutory breakinge,

118; eonsent, second jeopardy, degree, punishment, &e., 119, 120.

Champerty and Maintenance . . . . . . . . . . .
Nature of these offences, &c., 121; maintenance, 122-130; cham-
perty, 131-1356; buying and selling pretended titles, 136-140.

Cheats at Common Law . . . . . . . . . . . . .

Intreduction, 141, 142 ; general doctrine disenssed, 143, 144; nature

of the symbol or token, 1456-158; natare of the fraud involved,

159, 166; publie cheats, 161-164; conopctipn with other crimes,

degree of the offence, punishment, attempts, false pretences, &e.,
165-168.

Conapiracy . . . + + « v ¢ « 4 s 4 o« 4 4 o+ s
General doctrine stated and discussed, 169-179; element of law of
corrupt comhination, 180-190; element of law of attempt, 191~
195; application of these elements to particular relations and
things, 196, 197, — as, conspiracies to defrand individuals, 198-
214 ; to injure them otherwise, 215-218; to disturb government
and justice, 218-225; to create breaches of peace, 226; to create
public nuisances, &e., 297-229 ; concerning wages and the like,
230-233; otherwise to injure both public and individuals, 234,
235 ; statutory conspiracies, 236-238; merger, grade of offence,
punishment, 289, 240,

Contempt of Court and thelike . . . . . . . . .+
Nature of the subject, &e., 241, 242; apainst what tribunal or as-
semblage, 243 ; against justices of peace, 244246 ; against legis-
lative bodies, minigterial officers, public meetings, &e., 247249 ;
by what act,— as, general doctrine, judicial contemplis, in pres-
ence of court, in absence, against justices of peace, &e., &o., 260~
963; viewed ag indictable, 264-267; consequences, and how pro~
ceed against offenier, 268-273.
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22-62

63-69
B a-Tle
T8-84

85-89

90-120

121-140

141-168

169-240

241-272
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Counterfeiting astothe Coin . . . , . . . . . , .
Views of the English law, 274-27%; laws of United States, 250-252;
Brate luws, 283257 : meunings of some particular words in these

laws, 238-208; grade of offence, &e., 209, 304,
Disturbing Meetings . . . . . . . . . . . . ..
Duelling . . o 0 v v 0 L 0y e e e e e .

Embezzlement , . . . . . . . .. ., .. L.
History, statutes, und general view, 818-330; classes of perzons
embezzling, $81-851; confidence in person cmbezeling, 352-5355;
thivg ewbezzled, — as, generally, 356-2503 “by virtue of his
employment,” 360-364 ; master’s possession, 365-368 ; ownership,
wixing fund, &e., 8659, 370 ; act of embezeling, 372-878; intent,
879; degree of offence, punishment, allempis, State and Thited
States, constitutional guestions, &e., 350-353.
Embracery . . . . . . .. . 00 L0 L.

Extortion., . .« . « « . . . o0 . e e e .
Why indicluble, definition, &e., 380, 301 ; committed only by officer,
892 ; cotor of office, 38 ; bow within legal prohibition, 80, 805
corrupt, 3UB-400; what obtuined, 401, 402; statutes, 403, 404;
grade, puuishment, one not offiegr abetting, threat, &c., 405-108.
Falge Pretences. . . .« . . . . . . . . . . .
Btatutes and general doetrines, 400-411; what a false pretence, 415-
454 ; what coneur with jt, 460—175; wlat property obiained, 476-
484 ; degree, punishment, locality, attempts, &c., 485488,
Forcible Entry and Detainer . . . . . . . . . ., .
Definition, general doctrines, &e., 489-491; old Bnglislh statutes,
402-156 ; ownership, estate, or possession, 497-508;: act consti-
tuting, 504-518; restitution of possession, 514; degree, civil and
criminal, hasband and wife, &e., 515, 516,

Forcible Trespass .+ & 4w v v & 4 v v v o 4

Forgery of Writings with its Kindred Offetices . . ., .
Nuture, &¢., of forgery, bil, 622; definition and general doctrine,

§ 274611

C274-300

301-310 ¢
311-317
818-383

384-389
300-408

400488

489--516

817-5204
521-612

523, 524 ; the writing, at common law, 525-532; its lemal offie
1 1 =] L =

cacy, —— a8, general docirines, valid or not on face, stamped or not,
fetitious name, &e., H33-547; the writing in statutory forgeries,
statutes, constructions, meaning of particnlar words, &c., 548-571;
the act of forgery, — as, in peneral, altering genuine instrument,
executing instrument as agent, mnaking original fuise writing in
one’s own pame, different persons of one name or address, by
stratagem procuring one to sigu writing, question of similitude,
&e, 5728955 the iuntent, 596-001; progress toward effecting
fraud, 502, 603 ; offvnces depending on and growing out of for
gery, BIH=-603; degree, punishment, United States and Btateas,
forged instrument as false token, S09-512.

Nature of Felonious Tlomicide, and Historical View . . .

What Homicides are indietable . , . . . . . . . .
YOL. IL 40 721
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§ 672-949 ANALYTICAL INDEX.

What are Morder and what Manslaughter . . . « +
Murders in the First and Second Degrecs distingnished . .
Degrees in Manslaughter . . .« < « « « « « « =
Leading Doctrines of Indictable Homicide epitomized . .
Attempts to commit Murder sand Munslaughter, . . . .
Some Remuining Questions as to Felonions Homicide .
Degree, accessories, former jeopardy, punishment, conviction for
part.
Kidnapping and False Inprisonment .. o v v v & o
In general, 746 ; fulse imprisonment, 747-749 ; kidnapping, 750-758.
General Doctrine of Luveeny « -« o+« & o . 4
The Property of which Larceny at the Common Law may
be commmitted . « - 4 . 0 e s e o 0 e e s
The Property of which Larceny under Statutes may be
committed . .+« o« .+ s e e = 4w s s
In general, 782, T83; things attached to the soil, 784 ; choses in
action, &e., TBI-T87.
The Ownership of the Property in Larceny + » « + -

The Asportation in Lareeny .« o o+ v 0w 0 0 o

The Trespass required in Lavecny .« v @ 0 o 0 0 0
General doctrine, TH9-803 ; kind of [orce required, 804-810; consent
to the taking, §11-822; what possession owaer must have and
thicf not, 825-839. Note.— This disenssion embraces most of the
gubtie distinetions in lareeny,
The Intent required in Larceny + « » « « o = = v ©
Tarcenics of Particular Things and by Particular Classes of
Persons...............u;
By servants, 838-856; by bailees, ga7-871; by wives and perse
receiving from them husband’s woods, 8?2—.8.{,4; treasure-trove,
wreck, seaweed, &, 875-8T7; lost goods, B78-883.

Some Remaining Questions as to Larceny o« 0 @ v
Grand and petit, degree, punishment, accessories, attempts, 1?:115(;
prisions, transaction how divisible, Iocality, State, and Unite
Biates, Le.

Compound Larcenies « « + &« » 4 0 o e v e "
General doctrines, B92-804; from the person, 805-890 ; from par:
ticular places, 900-904; pustul offences, 934, note.

ibel and Slander . . . . . . . . s o e e e v
b General views, 905, 406 ; deflnition and nature of, ex-'plammg gen]f;al
doctrines, 907027 ; different kinds of, —as against the ‘}'1119 41;:,
private persons, on the dead, on governwent, obscens, 9_3; : ;
verbal stander, 45-547; degres, purticipants, atlempt, wha
publication, $48, 49
722
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672-722
723-730

Tal
732-738
T39-743
744, 745

T46-756

757-760
761-781

782-787

788-793
794798
799-839

840-852

853-883

834891

892-904

905-949

VOL. 1L ANALYTICAL INDEX, § 950-1190

Violations of the Sabbath, or Lord’s Day . . . . . , 950-970
At eommon law, under slatutes, constitutional provisions, &e.,
950-052; mennings of statutory terina, U53-964; repetiticns
ameunting to noisance, 955 other offences conneeted with this,
966, 967 ; civil questions, judiciul process, observing another
day as Bablath, the intent, &e., 988970,
Malfeasance and Nonfeasanee in Oflice. . . . . . . 971-98%
By justices of peace, &e., 971-977;: Ly sheriffs, &c., 978, UI0;
by other officers, 980-952.
Malicious Mischiet . . . . . . . . . . . . ., . 9831000
Definition, &., 033; the property, 984-991 ; act of mischief, 992-
YY5; intent, YUG-0U8; English statutes in force with us, 993
degree of offence, 1000.
Mayhem and Statutory Maimg, . . ., . . . . . . 1001-1608

Obstructing Justice and Government . . . ., , . . 1009-1018
Perjury. . . . . . . . . . .. .. . ... 1014-1056

Distinguished from other like offences, 1014; how defined, 1015 ;
the oath and tribunal, H7-1029; materiality, 1030-1042;
fulsity, 1048, 1044; intenr, 1045-1048; statutes, English snd
American, 1049-1053; degree, punishment, attempts, suborns-
tiom, 1054-10586.

Piracy . . . o Vo . v o v 0 o0 e e .. . 105721063
Prison Breach, Rescue, and Eseape . . . . . . . . 10641106
Definitions, nature, &¢., 1004~1067 ; viewed as aceessorial, 1068,
1069 ; substantive offence of prison breach, 1070-1084; of
- tescue, 1085-1081; of escape, 1092-1108.
Rape . . . . . . . . . .. ... ... . 11071120
Historical view and definition, 1107-1115; the man, 11186, 1117
the woman, 1118, 1119 ; kinds of force, 1120, 1121 ; what consent
precludes rape, 1122-1128 ; the carnal knowledge, 1127-1142;
carnal abuse of children, 1183; degree, punishment, aiders,
attempts, 1154-1136.

Receiving Stolen Goods . . o & o o 4 . . . . .1187-11424

Riot . . . o . v o . o o o . e o . ... 11431155
Definition, &e., 1143; person committing, 1144-1146 ; nature of

act, 1147-1151 ; intent, 1152 ; degree, aiders, &c., conviction for
minor offence, former jeopardy, attempts, 1153-1155.

Robbery . . . . . . . . . . o . . . . . . 1156-1182
Definition, &n_:., 1158, 11587 ; the larceny, 1158-1165; the violence,
1186-1178; the fear, 11741174 ; what is deemed the person of
the one robbed, 1177, 1178; degree, combinations of robbers,
atiempts, second jeopardy, robbery in dwelling-house, highway,
11791182,
Ront ., . . .

Self-murder . .

. 1188-1136
S 1187
Sepulture e e T R R L T T S, 1188—1 190



§ 1191-1287 ANXALYITCAL INDEX.

S()d()my P L T T S T R T B L
Subornation of Perjury « . « 4 0 o o v s e e e
Threatening Letters und the like « + o v 0 o = o

Treason . o ¢+ 4 x4 or o4 rox e e e 4 e
General views, 1209-1204 ; English law of, 1205-1213 ; against
United States, 1214-1286; against the States, 1254, 1266,

Unlawful Assembly  « & ¢ v o v 0 0 0 0 e s e
USury + « o s+ o 8 & s ¢ o o = 4 & & = oa o

Way . 0 e e e e e e e e e e e e e e
General views, 1264, 1265 ; kinds of way of which the obstruction
and neglect to repair are indictable, 1266-1271; act of obstrue-
tion, 12721279 ; condition of Tepair, In which way must be put
and kept, 1260 ; person or corporation responsibie for non-repair,
1281-128%; degree, punishment, sentence, abutcment, guide-

posts, &e., 1284-1287.
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1191-1196
1197-1199
1200, 1201
1202-1955

1256-1269
1260-1263
1264-1287

ALPHABETICAL INDEX

TO BOTH VOLUMES.

. Norp.— The figares, in this Index, indicate the sections; the letters (i. and il.} the volume.

ABANDONING. (See CarLpreN.)
ABDTCTION,

what — indictable, 1. 553,
ABORTION,

attempt at, whether woman need he preguant, i. 741 and note.
murder in attempting, i. 328 ; ii. 651,
attempt by *‘ medicine or other thing,’’ i. 769,

ARUSE,

of family, when not indictable, 1. 538,
ABTUSING CHILDREN. (See Canxar. Anvse— RAPE)
ACCESSORY, (See AcCCESSORY AFTER -— ACCESSORY BEFORE —

Covrovxpixg Unriwn — PRINCIPAL AND ACCESSORY.)
Meaning of the ferm, and the law relating to, 1. G62-671.
properly applies only in felony, 1. 652,
the general idea of an accessory, 1. 663,
reason of distinetion between accessory and principal, i. 649.
how aceessory follows prineipal —no higher offence, i. 666-668.
whether can be arraigned or convieted before his principal, i, 667,
where several principals, i. 667,
how, where principal cannot be convieted, 1. G68.
statute of Anne, 1, 6G8.
erroncous attainder of prineipal — pardon, 1. 668,
whether accessory may deny his prineipal’s guilt, 1. 669.
statutes removing obstructions to prosecution, i, 670,
their interpretation, i, 670.
partics like aceessorics in felony, 1. 674.
Other questions ; namely,
how dislinguished from prineipal, i. 6849-654,
one is, who entices ancther to & place to be murdered, i. 835.
offence of, is felony, i. 700 a.
{0 one person, conviction for, when proof of more persons, i. 792,
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ACC ALPEABETICAL INDEX.

ACCESSORY, — eontinued.
cannot be convicted of, on charge as principal, 1. 803.
nor on proof of being principal, i. 803,
charged as, not convicted as principal, 1. 803.
when c¢rime is out of the State, i. 111 eb seq.
ACCESSORY AFTER, (See PrROCURER — SUBSTANTIVE CRIME.)
In felony, 1. 692-700.
who such acesssory, i. 604, 892.
on what principle held, i. 832,
must knew of principal’s guilt, 1. 693,
must be more than a misprision, or compounding, i. 694.
ot reeciving back the stolen goods, 1. 694
eriterion to distingnish accessory affer, i 695.
whether, siding in prison-breach, eseape, &o., 1. 695-697.
when election to hold as accessory or principal felon, i. 696, 687
aiding the aceessory before the fact, i. 698,
may be aceessories after, in manslaughter, i. G93.
receiving stolen goods knowing, &c., i. 698, 700,
Dersons sustaining the same relafion in treason, 1. T01-704
gaid to be none — a mistake, i. 701,
Euglish statutory and common law, 1, 702.
how under the goverument of the Unifed States, i 703,
of the States, 1. 704,
Persons sustaining the same relotion in misdemeanor, 1. 705-7T08.
gome acts of this sort not indictable, i. 706,
others belicved to be indietable — why, i. 707,
Other questions; namely,
wife cannot be, to the husband, i, 385.
whether by obstructing arrest, i. 463.
ACCESSORY BEFORE, {See PROCURER.)
In felony, 1. 673-680.
meaning of the ferm, 1. 673.
law of, not well founded — distinction not favored, 1. 673.
prineipal and aceessory both felons, and punished alike, i. 878, 674
accessory, when more blamable than prineipal, i. 673.
accessory, how dislinguished frem prindipal, i. 604, 675, 676,
{rom attemnpt, i. 675,
in forgery, murder, burglary, larceny, &o., i, 676,
accessory before o accessory before, 1, 677.
none in manslanghter, i, 678,
none in pelit larceny, 1. G8O.
Persons sustaining the like relation in treason, i. 681-084.
petit treason, high treason — whether accessories in, i. 681,
procurer of treason, principal, 1. 682.
the matter discussed, i, 682-684.
Persons sustaining the like relation in misdemeanor, 1. 685-089.
no acecssories before, in misdemeanor — proenrer principal, i. 685,
procuring some small crimes not indictable, 1. 633,
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ACCESSORY BEFORE, — continued.
doer alone guilty of some crimes from their peculiar nature, i. 689.
Other questions ; numely,
to a felony committed out of the State, i. 111 et geq.

ACCIDENT, {3ce CARELEsSNE&S — MISADVENTURE — NEGLECT.)
avolds forfeiture, when, 1. 821,

@ ACCOUNTS.” {See Book OF ACCOUKTS.}

ACQUITTAL, {See NEw TRrrTAL.)
on erronecus indictment, no bar to a second prosecution, i. 1021.

“ ACQUITTANCE,™ (See FORGERY.)
meaning of the word, ii. 363.

ACT, (See CoNsEQUENCES — HoMicipg — I¥rENT — OVERT ACT -

Speecirie OFFRENCES.)
essentinl to constitute a erima, discussed, i, 204, 205, 228, 430-597.
Seme guestions ; namely,
to constitute crime, act must coneur with the intent, i. 204208, 287.
whether act and intent reust coneur in point of time, i. 207, 642,
6aa.
act may be less as intent is greater, i. 226, 227, 760, 763.
when it produees an unintended result, 1. 323-336, 397,
when being evil, it results in unintended good, 1. 323.
in common law, act measured by result, 1. 327,
specific intent, a8 affecting the degres of eriminality, i. 327 and note.
penalty of, qualified by elemént of chanee, i. 331,
whether one act may produce many offences, i, 778, 782, 793,
ACTS OF PARLIAMENT. (See STaTUTES.)
ADJUDGED CASES,
how considered, i. 377, 378, 381, note, par. 4.
ADMIVISTERING POISOX, (See To1sow.)
attempts by, i. 741, note, 756.
ADULTERER,
larceny of hushand’s goods by, ii. 872-874,
ADULTERY,
punishable under the English ecclesiastical law, i. 88,
how nnder the commeon law, 1. 38, 33, 501.
husband killing wife taken in, ii. 708.
indictment for, convietion of fornication, i. 795.
solicitation to commit, when indictable, 1. 767, 768,
conapiracy to cominit, i. 7685 ii. 184.

ADVOCATE, = (See Lawyngzs.)
duty of, as to defending eriminals, i. 876, note, par. 12,
AFFIDAVIT, {Sec PLRIURY.)

false, indictable, i, 468.
persons infamous may make, in their own cases, i, 973,

AFFIRMATION, (See FALSE AFFIRMATION.)
what, and forms of, ii. 1018,
AFFIRMATIVE STATUTES, (See STATUTES.)

what they are, 1. 270,
727



AFPTP ALTHABETICAT, INDEX.

AFFRAY, (See Drrriivg — FroETiNG — PrizeE FigaT.)
what — indictable, i. 534,
the r¥ight to suppress, ii. 655-655.

General discussion of the offence, il 1-7.

definition of the offeniee, ii. 1.
two persons necessary, 1. 1.
place of its commission, ii. 2.
what of the fghting, {i. 8.
what of the terror, ii. 4.
how aggravuted by circumstances, ii. 5.
aggravation amounting to higher crime, ii. 6.
degree of the offence of, ii. 6.
analogous offences, ii. 7.

“ AFORETHOUGIIT,”
meaning of, in law of murder, ii. 677.

AGEXT, (See EmnrzziEmeNT — FaLsy PrurTENCES -« INNOCENT

AGENT — PRINCIPAL AND AGENT — SERVANT.)

in eriminal law, who, ii. 331-333.
command of prineipal not justify crime of, i. 355.
gelling intoxicating liquors, 1. 638.
act done by, same as done directly, i. 564, 631, 673,
one may become acerssory by, 1. 877,
cffect of consent to the taking given by, in larceny, ii. 822.

AT} AND ABET. {See Acorssory — COMBINATION — CONSPIRACY.)
ALE-HOTUSE, {See IxToxreaTivg LIQUor.)
when indictable, 1. 504, 505, 1113 et seq.
ALLEGATION, (Ree INDICTMENT.)
ALLEGLAXNCE. (See EXPATRIATION.}
CALTER,”
bhank-bills, what it is, il. 573. (And sce FORGERY.)
AMBASSADOR. (%ee LMBASSADOR.)
AMENDS, (See CoMpoTNDING (HIME.)

private right to take, 1. 713, 714,
L3 AED,::
cffeet of the word, in a stafnte, 1. 841,
ANIMALS, (3ee Davgrrots ANnrars — DoMESTIC ANIMAES —
Loweg ANIMATS — WILD ANIMALS.)
ANIMALS TO KEED AND FELD,
larceny by the receiver of, il. 8G9.
ATES,
not subjects of larceny, ii. 773,
APOSTASY,
whether, indictable, i. 497,
AFPEAL, (See Jroraupy.)
whether, grantable to the prosecutor, 1. 1024-1027.
whether, to defendant when judge wrongfully discharges jury, &
1+,
the old prosecutioh by, considered, ii. 1001, note, par. 4.
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AFPRENTICE, (See MasTER — MASTER AND SERVANT — SERVANT.)
when neglect to give food to, indictable, 1. 364, BT,
enticing away, nof indictable, i. 582,
itnmoderate beating of, indictable, i. 887,
whether, is a servant in embezzlemoent, 11 349.
APPRENTICESHIP,
English laws of, not in foree here, i. 508.
ARMS, (See LospED ARMs.)
carrying, when indictable, i. 540.
ABME OF TIIE SEA, (See Bavs — TERRITORIAL LimitTs.)
are within counties, i. 146.
ARREST, (See OFFICER.)
refusal to assist in making, indictable, 1. 469.
obstructing, indictable, i. 4G4,
whether, makes party accessory, i. 465,
of emhbassador, &e., punishable, i. 197,
wrongful, in foreign country, effect of, i. 135.
llegal, life taken in resisting, 1. 868.
how constituted, i1 26.
assault in resisting, ii. 39,
of persous obstructing process, &e., {i. 248,
in presence of the court, is contempt, ii. 252.
homiecide committed in making, ii. 647-651.
homieide in resisting, i. 441; ii. 699, 705.
ARREST OF JUDMGMENT, (8ce JrOPARDY.)
offect of, on new proceedings, 1. 998-1000,
ARSENALS, (Sece Dock-Yarn.)
ARSON, (Bee Arsox axp ornsr BurNizes —Buew.)
what — indictable, i. 224, 550,
1ot of ore’s own property, i- 514; ii. 12,
offence not agaiost property, but security, i. 577.
committed by sctting fire to outhouse, and it communicates, i. 818.
resulting in homicide, 1. 781.
burning done in attempt to do semething else, 1. 328; i, 14, 15.
attempt to bum by burning ewn house, i. 765; ii. 16.
1o degrees in, 1. 834,
unintended, intent must be felonious, 1. 334,
ARSON AND OTITER BURNINGS, (See Arsox — BURNING.}
Ceneral discussion af these offences, 1. 8-21.
as to argon, ii. 10, 12-16.
burning to defrand insurance office, ii, 12.
the means and intent, 1. 14
statutory burnings, ii. 17, and note,
Conecluding auestions ; namely, degree of the erime, &e,, ii. 18: attempta
and solicitations, 1i. 20, 21 burning own house, i, 21.
ASPORTATION. (See CoxrovsD LarceENy — LAroENY.)
ASSASSINATION,
publicly advocating, whether w erime, i. 763,
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ASSAULT, (Sce AssaurT AND BATTERY.) ASSAULT, -— confinued.
what — indictable, i. 548, misdemeancr — bow punished, ii. 55.
with intent to murder, to rob, &c., i. 553. : exeiting others to assaults, ii. 55.
when inflicted at request of person injured, i. 260, what other offences include assaults, ii. 56.
aggravated, if committed on official persons, 1. 470, asszults as constibuting parta of other erimes, &e., ii. 57-569.
with intent to murder, how drunkenness exeuses, i. 413, and note, ageanlts as attempts, 1. 57-50.
killing intended, i. 736. civil liability — and compared with the eriminal Hability, ii. 60, 61,
eorporation cannot commit, . 422, the intent, ii. 62.
with intent to commit rape, not by Loy under fourteen, i. 748, " attempts to commit assanlt, ii. 62,
conviction for, on indictmens for rict and assault, i, 795. i ASSATLT AND BATTERY, {Sec AssaTiT — BATTERY.)
indietment, assanlt with intend, conviction for simple assault, 1. 795 how, when same blow wounds two men, i. 1061,
or for comnound assanlt in less degree, i 705 proeurer of, to be held as doer, 1. 686,

whether same act is, and also a rape or murder, i. 788, conviction for, on indictment for manslavghter or rape, i. 808.

homieide in repelling, 1. 843; ii. 698-7T18. may be committed by parent on child, . 881, 882,
justifiable, in defence of property, i. 861, also by master on scrvant, i, B8T7.

in defence of the person, i. B67. and by husband on wife, i. 391,

. General discussion af the offence of; 1L 2362, ASSEMBILAGES. {Sce DISTURBING MEerTINGS.)
defintlions, il. 23 and noto. ASSEMBLY, UNLAWEDUL. (8ee UNLAWFUL ASSEMBLY.)
The force as being physieal, il. 25-29. ASSISTANCE,
words not alone suflicient, ii. 25. what, makes accessory after, 1. 895, 606.
physical touch not necessary, ii. 26. ATTACHMENT (See CoxtEMPT OF COURT.)
standing still, insufficient, ii. 27. resisting, of one's goods on process against another, ii. 1012.
any physical foree enough, ii. 28. ATTAINT —ATTAINTED — ATTAINDER (See AUTREFOIS AT-

rofusal to provide food and clothing, ii. 20,
exposurs to the weather, i, 29,
The foree as heing put in motion, ii. 30, 31,

TAINT — ERRONEOTS SEXTEI\'CE—-—- SENTENCE.)
meaning of the word, i. 947,
common-law effects of attainder, 1. 567,

The peril or frar, il 32-84. how in the United States, i. 970.
need only be apprehended, i. 32 ATTEMPT, (See Accessony BEerorr — CoNsPIRACY — SOLICTTA
but real injury sufliciont without fear, ii. 33. 10N — U TTER.)
must be either actual fear or actual injury, ii. 83, nnsuceessfal, indictable, 1. 434, §10, 604,
words may explain, ii. 31 ust proceed to some act, 1. 204-208.
The effect of consenting to the foree, ii. 85, 36. to do what a statute forbids, indictable, i. 237, 485.
The force as being unlawful, ii. 37-41. to do grievous bodily barm, i, 441.

1o assault to do what is Jawinl, ii. 87. to bribe, indictable, 1. 488.
it is an assault to proeeed too far with lawful force, ii. 88.
resisting lawful arrest, &e., ii. 39,

words as Justifying assanlt, ii. 41.

assanlt, as justifying assault, ii. 41.

{0 prevent attendance of witnesses, &e., 1. 468,
to procure porjury, i 468.

other obstructions of justice, 1. 468.

to ecommit sodorny, ground for divores, i. 503.

Aggravations of the offence, ii. 42-54. to take human life, indictable, i. 547.
the general doctrine, ii. 43. assanlt with intent is, i. 533.
various old English statutes considered, ii. 44-49. acts tending to mischief, indictable, 1. 540.

assaults in court, on officers, &c., ii. 48-50.
assaults on embussadors, &e., ii. 51.
views concerning the form of the indictment for aggravated, ii. 52.
stabhing, striking, &e., under statutes, i. 53,
meaning of the word assault in & statute, ii. 53, note. to alien, condition against, void, i. 823.
in Missouri, how assault not indictable, ii. 54. as an element in the Jaw of conspiracy, ii. 181 ¢t seq.
Concluding questisns, ii, 55-62. General view of the doctrine of, 1. T28-T72.
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counselling is, thongh the thing is not done, i, 875,

to commit misdemeanor by means of felony, how regarded, i, 790
whether conviction for, on indietment for the full offence, i. 808.
not ordinarily works forfeiture, i. 828.
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ATTEMPT, — continued.
Introdnctory views, i, 723-726.
like acts toward, iudictable otherwise than as attempts, 1. 724
General doctrine of, 1. 727-780.
on what principle and how defined, i. 727, 728.
how act and intent combine, &e., 1. 729.
must be a specifie intent, 1. 729, 730.
how in attempt to kUT, 1. 730,
The kind of futent, 1. 781-736.
thing indictable 1f fully done, i. 781.
thing forborne from ehange of purpose, i, 732, 733.
1o intent in Jaw different from fact, in attemps, i. 784, 785.
how as to substautive crimes, i, 734.
how as matter of evidence, 1. 753,
Hlustrations, 1. 7886.
The kind and extent of act, i. 737-769.
a8 adapted to produce intended result, 1. 738, 739, 749, 760,
punishable, not amounting to substantive cffence, 1. 740, 743.
attempts under statutes peculiarly worded, 1. 741, note, 758.
true doctrine where there is mistake of fact, i. 741 ot seq., 754.
attempts at abortion, pocket-picking, &e., i. 741 and note, 743, 749,
impossibility of fact — facts not known, i. T43-754,
must be adaptation of means to ends, 1. 748.
how, when present ability is wanting, i. 750.
when punishalile, though unsuecessful, i. 752,
no man deemed to attempt what he knows impossible, 1. 753.
presumed to know the law, 1. 753 et seq.
attempt snay be too small or proceed too little way, i. 759,
atbempt fo commit treason, felony, misdemeanor, 1. 759.
same whether offence is at common law or statatory, i. 759.
act may be less in proportion as inteut is greater, i. 760,
some offences too small to have attempts, 1, 761,
as to ael being illegal, 1, 762,
carnal abuse of child, &e., i. 762,
atternpt to charge with felony, i. 762,
as distinguished from preparation, i. 763.
attemph to confract incestuous marriage, i. 764,
need not be the Jast proximade act, i, 764.
generally, nature of act done immaterial, 1. 765.
aolicitation considered as an attempt, i. 767.
stands further froru the act {han some other attempts, i. 768.
how far the thing done raust be adapted, i. 738, 769. '
The combination of act and intent, i. 770, 771.
The degree of the erime of attempt, i. 772.

Notr. —1In the second volume, the aticmpt fo commit each specific offence is treated of
in connection with the offence itself.  See, in this index, the names of the several cffences.

ATTORNEY. (See LAWYERS.)
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AUCTIONEER,
embeczzling thoe money, ii. 370,
AUTREFOIS ACQUIT. (Bee JeorarDY, &0.)

AUTREFOIS ATTAINT,

the doctrine of, i. 1070,
AWARD, (See Bererers.)

of referees, disobeying, a contempt of court, ii. 266.
AXTIOMATIC TRUTHS,

foree of, in tho law, 1. 140, nota.

BATL,
may take the person bailed, ii. 37.
BANK-BTLL, {See Baxx-NoT1E.)
BANK-NOTE,
meaning of the words, 1i. 785.
whether, valid, not conforming to statube, ii. 411.
of broken bank, passing, when false pretence, ii. 418.
whether, subject of larceny, i. 578.
what is forgery of a, ii. 601.
BANKRUPT, (See FRAUDULENT BaXERUPTCY — PERJURY. }
perjury by, in swearing to his schedule, i. 208,
BARN. (See DwELLTNG-HoUsE.)
BARRATRY, {Bee CHAMPERTY — NUISANCE.}
what — indictable, 1. 541.
whether, disqualifies to be a witness, 1. 074, 075,
General discussion of fhe offence af, il. 63-69.
greneral viaw, i, 63,
definition, &e., il. 04.
analogous to maintenance, libel, &e., ii. 65
requires three acts —form of indictment, ii. 85.
in whose name, &c., actions brought, ii. é6.
misdemeanor — how punishable, ii. 63.
# BARTERING,” (See FOrGERY.)
meaning of the word, H. 603,
BASTARDY,
entertaining one guilty of, not indictable, i. 708.
BATIITNG,
in open sea, when indietable, 1. 1131.
BATTERY, {Seo ASSATLT — ASSAULT AKD BATTERY.)
what — indietable, i, 265, 548; ii. 70.
civil suit also for, i. 265.
inflicted on several, how, after conviction in respect to one, . 702,
justifiuble in defenee of property, i. 861,
beating trespasser who yields, i. 862.
in defence of the person, i. 867,
jpeludes an assanlt, i, 36, 72,
may be jostified by an assanlt, ii. 41. 738
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BATTERY, — continued.
doctrine of, diseussed, ii. 69 a-72 e.
BATTLE. (Sec ENEMIES.)
BAWDY-HOUSE, (See NuisaNcs.)
keeping of, indictable, and why, i. 500, 734,
procurer of keeping, held as keeper, i. 686,
wife liable, 1. 361,
kceping, not disqualify to be a witness, i. 974,
General discussion of the offence of keeping, 1. 1083-1096.
definition — why keeper indictable, i. 1083, 1088,
common bawd, not indieiable, i, 1085.
house need not be kept for lnere, i. 1086,
house of **ill-fame ** — Connecticut statute, i. 1088,
attempts — letting or selling house for bawdry, i. 1090 et seg,
the latter matter as it stands in principle, i. 1092 et seq.
held of late in Evgland, 1. 1095, 1096,
BAYS, (See Anwmy oF TnE SEs — TERRITORIAL LIMITB.)
territorial jurisdiction over, i, 105.
BEARS,
not subjects of larceny, ii. 773.
#BEAST,”
meaning of the word, il 986.
BELES. (See Hoxey Brrs.)
BEXNEFIT OF CLERGY,
what, &c., i. 536-038.
whether women entitled to, 1. 538.
BESTIALITY. (See Sopoy.)
BLETTING, (See ELECTIONS — (FAMING.)
procurer of, to be held as doer, i. 686.
forfeits the money, 1. 821.
BIGAMY. (8ec PoryeaMyY.)
#BILL OBLIGATORY,” {See FORGERY.)
meaning of the words, i, 5086.
BILL OF EXCHANGE, {See FORGERTY.)
what is, ii. 562, 785.
BILLIARD-ROOM, (See GAMING-TOUBES.}
publie, whether nuisance, 1. 1136,
BIRDS. (Bee BixciNg Dirps.)
BLASPHEMY AND PROFANENESS,
indictable, 1. 498.
General discussion of the offence, ii. 73-84.
why indictable, ii. 74.
definition of blasphemy, &e., if, 78.
reviling the Seriptures, ii. 77, 83.
reviling the author of Christianity, ii. 78.
profane swearing, ii. 79.
statutory blasphemy and profaueness, ii, 80,
these statutes not unconstitational, ii. 1.
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BLASPITEMY AND PROFANLENESS, — continued.
liberty of speech, &e., not to be abridged, ii. 82,
Booteh law of blasphemy, ii. 83,
intoxication, whether an exeuss for, ii. 84,

BOARS. {See WiLy Boars.)

BODIES. (See DEAD BoDIES — SEPULTURE.)

BODILY HARM. (See Grrevous Boorny ITarw.)

BOND,

whether, subject of larceuy, 1. 578; ii. 709, 770.

BONDS FOR THE TEACE, (See BrescHES oF PEACE-— PEACE.)
may be, on conviction for assault, ii. 33; and see 1. 915,

“BOOK OF ACCOLNTS,”?
mesning of the words, ii. 785.

BOOKS ON TIIE CRIMINAL LAW, (Ses ReporTs — TREATISES.}

Cleneral disewssion and enumeration of, 1. 70-90,

BOOKSELLER,
when, liable eriminally for libel sold in his shop, i. 219, 221.

BOSTON HARBOR,
within connty lines, i, 147.

BREACH. {Sec Prisox BrEACE.)

BREACHES OF THE PEACE, (See AssaurtT — Boxps FOrR THR
Prack — YogrcpLE Extiy axp DETAINER —FORCIBLE TRESPASYS —
Prace— R1oT.}

defined, 1. 536.
conspiracies to ereate, indictable, 1. 226.

BREAKING, (See BUrGLARY AND orHeR BREARKINGS.}
what ig, in prison breach, ii. 1070, 1073 et seq.
BREAK JAIL. (Sce PrisoN Brracd.)
BREWLRY. {See NUISANCE — QFrENSIVE TRADES.)
BRIBELRY, (See WITNEss.)
indictable, i, 465, 471.
offer, indictable, i, 218, T67. .

of voters at munieipal eleetion, 1. 244,

whether, disqualifies to be a wituess, i. 974, 975
General discussion of the nffence ofy 1. 35-80.

definition, &e., ii. 85.

act must tend to pervert justice — illustrations, ii. 88

whether felony or misdemeanor, ii. 87.

atbempts, merely offering bribe, &e., ii. 88,

where indictable, 1i. 88,

BRIDGE. (Ses War.)
BROTHER, {8ee IToMICIDE.)
neglect of, eausing his death, ii. 660,
BUGGERY. {Sce Bopowuy.)
BUILDING. {See WooDEW BUILDINGS.)
BURGLALRY, (Ses BrEAKING — BURGLARY AND oTHER BRRAKINGS

— INTENT — ROBBERY.)
what it is —indictable, i. 207, 342, 559,
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BURGLARY, — contirued.
offence not against property, but security, i. 577,
must be two intents, 1. 207, 349,
eflfect of consent to enter— plans to entrap, &e., i 262,
species of attempt, i. 4387,
afternpted felony need not be committed, 1. 437,
what will make accessory before i, i. 676.
how when misdemeanor intended, and felony committed, 1. 738.
whether the felony intended must be possible, i. 753, T57.
and larceny, two erimes or one, i. 1062-1064,
and robbery, how, 1. 1083, 1063.
BUBRGLARY AXD OQTIIER BREAKINGS, (See BURGLARY.)
Genernl discussion of the offence, ii. 90120,
definitions, ii. 9% and note.
The breaking and entering, ii. §1-100.
of the breaking, ii. 81, 96-103.
of the entry, and what it is, ii. 92.
entry by a tool, &c., i1, 93,
how far entry must extend, i1, 95.
what roust be broken and entered, ii. 96-98.
breaking ont, ii. 98, 100.
The time of the breach and evtry, ii. 101-108.
mwust be night — what is night, ii. 101.
under English stalites, as common-law, how . 102, 103,
The place of the breack and entry, ii. 104-108.
must be in dwelling-house, chureh, or walied town, ii. 104, 106
another’s— one’s own house or room, ii. 108, 107.
roomes of lodgers and guests, ii. 106, 107,
The intent, il. 108-117.
two intents — what must be the ulterior intent, ii. 109.
intending one result, but accomplishing another, i, 110-112,
intent to do an hinpossible thing, ii. 114,
intent presumed from the act, ii, 115,
form of the judietment, ii. 116, 117.
Statutory breakings, ii. 118,
Coneluding questions, ii. 118, 120.
congent to the burglary — previous jeoparsy ii. 118,
is felony — consequences, ii. 120.
prineipals of the second degree, 1i. 120,
BURIAL, (8See CorrsE—Deap Bopigg -SEPTLTURE.)
indictable to refuse, i. 508,
conspiracy to prevent, i, 228,
BURNING, | (See Amsox — ARSONX ANI, THER ByRNINGS.)
when procurer of, held as doer, i. 657.
BUYING AND SELLING PRETENDED TITLES. (See PRETFNDPD
TiTRS.)
BUYING WIFE. {8ce Wire.)
BY-LAW. (See City By-Law.)
786
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CAPACITY FOR CRIME. (See Txraxcy — INSANITY.)
CATTURIS,
wrongful, innoeently made, through mistake of facts, 1. 3086, 307.
CARELESSNESS, (Bce AcCIDENT — NEGLECT.)
death created by, how considered, i. 217 5 ii. 692, 693,
not sulficicnt to constitute the intention in lareeny, il 840,
General discussion of, us an ingredient in crime, 1. 315322,
tho doctrine stated, 1. 313,
when Indietable, In place of direct intent, 1. 313.
iltustrations as to homiecide, 1, 314, 331.
from nuoisances, servants, ways, arson, suffering dangerouns
animals to go abroad, &e., 1. 316-318.
from law of libel, 1. 319.
must be suficient in degree, 1. 320,
doctrines of, not applicable to all erimes, 1. 320.
some crimes vequire a specifie intent, 1. 520.
carclesancss less intenzely eritninal than direct purpose, 1. 321,
these doctrines complicate themsclyes wilh other doctrines, i, 322,
CARNAL ARUSE, (See CurLy — Cariopkey — Rare.)
of female children — attempt, i, 762, 7635 ii. 1136.
how in Ohilo, i. 37, note.
the offence considered, 1i. 1118, 1133.

CARRIERS. (See CodxmoN CARRIERS.)
CASTLE. (See DRFEXCE OF THE CASTLE — DEFENCE OF PERoN
Axp Proverry — DwiLLing-Houss,)
CATS,
not suhjcets of Iarceny, ii. 773.
# CATTLE,” {See ANimars.})

meaning of the word, ii. 958,
CAVEAT EMTTOR,
meaning and application of the maxim, L. 11.
CHHALLLNGE, {See DUELLING.)
to fight duel, indictable, i. 540; ii. 814,
in foreign State, 1. 143.
CHALLENGING,
above twenty jurors — forfeiture, i, 968,
right of, at what stage exercised, i. 957.
CHAMPERTY AND MAINTEXNANCE, (See BARRATRY.)
what — indictable, i. 531,
when mistake of facts, 1. 307.
punishment of, 1. 842, note.
General discussion of these offences, il 121, 140,
question mostly arises in elvil jurisprudence, ii. 121,
Mairtenance, ii. 122130,
definitions, &e., ii. 122, 123.
must be in cowt, i, 133,
YOL. 1L 47 T37
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CEAMPERTY AND MAINTENANCE, — continued.
exploded doctrines, ii. 125.
present doctrine, ii. 124, 126-130.
exceptions, or what is nct maintenance, 3. 127-120.
view of the doctrine on prineiple, ii. 129, 130,
Champerty, ii, 131-134.
definition, &e., ii. 181
attorneys, &e., when guilty, il 132.
view of champerty-on prineiple, ii. 134,
Buying and selling protended titles, ii. 136-140.
the common-law doetrine, ii. 185.
old English statute — conveyances, ii. 187-138,
interpretation of the statutes, ii. 130,
CHANCE MEDLEY,
what it is, ii. 621.
CHANDLERY. {See OFFENs1VE TRADEE.)
CHAXNGE,
false pretence of giving wrong, ii. 432 a.
CHARGING THE HUNDRED, (Ses HoMICIDE.)
old law of, ii. 623 _
CHASBTITY, (See DrvexcE OF PERSON AND PROPERTY.}
1ifc taken in defenee of, i. 866, 867.
CHATTELS. (See Goops AND CHATTELS.)
CHEATS, (See ConspiracY — Farse PRETENCES — Farse Toxen
; — FORGERY-)
how defined, indictable, i. 571, 582.
by frandulently obtaining a signature, i. 584,
what false token necessary in, i. 583.
gelling by false weights, i. 600.
General discussion of the common-law offence of, ii. 141, 168.
defined, ii. 143.
stat. 35 Ten. 8, ¢. 1, it. 141, 143,
must be symbol or token, ii. 143, 144.
Fature of the aymbol or token, ii. 145-158.
mere words or lie, not enouph, ii, 145.
fNustrations of this doctrine, ii. 145-1586.
distinction hetween falschood and false token, ii. 146-158.
selling by measure, ii. 146.
check, and no funds — false brands and marks, ii. 147, £50.
warthless paper — forgery ——passing counterfeits, &e., ii. 148, 148,
South Carolina statute, ii. 148, note.
counterfeit brauds, &e., ii. 150.
enlist:fng, under a falsehood, as a soldier, ii. 151
false personation, ii. 152-153.
misreading a writing, ii. 156.
whether the token must be publie, ii. 157
promissory notes of individuals, if 157.
need not be of apparent legal validity, ii. 158,
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CHEATS, —eontinued.
Nature of the frand involved, ii. 159, 160.
person defrauded, the act must be on confidence in the token, i1. 159.
kind of property obtained, ii. 160.
Publie cheats, ii. 161-164.
Coneluding questions, ii. 165-168.
indietment for cheat or other crime, at election, ii. 165.
is misdemeancr, ii. 165, 187.
whether the act can also be larceny, ii. 168,
punishment of cheaf, ii. 167,
attempts to cheat, ii. 168.
CHECKS, (See Gamixg CHECES.)
CHESATEARKLE BAY,
within territorial jurisdiction, i. 105.
CHILD, (et CARNAL ABUSE — CHILDREX ~— PAREXT -— PARENT AND
Cmn.)
may maintain parent in suits, ii. 128.
at what period the subject of murder, ii. 632, 634.
killing parent by abuse, i1. 636.
CHILDREN, (See Camrxarn ABvrsE— CHILD — PAREXT -~ PARENT
axp CHILD.)
abandoning, indictable, i. 557, 884,
neglect to provide, with food, 1. 557, 883,
correction of, by parent, i. 851.
exposing, to the elements, i. §83.
CHINA,
how our laws extend over our citizens in, 1. 123,
CHLOROFORM, -  (Sece Barm.)
in rape, as impairing will, 1. 1128,
CHOLERA,
filthy house in time of, i. 490,
CHOSE IN ACTION,
what is, i. 378,
whether a subject of larceny, 1. 578.
not lareeny of, at common law, ii. 768-T70,
otherwise under statutes, ii. 785.
CHRISTIANITY, (See Lorn’s Day — RELIGIOR.}
a part of our common law, i. 496 ; ii. T4 and note.
reviling, indictable, ii. 78.
CHURCH, {See BurcLARY, &¢. —Disrunrnine MEETINGS.)
affray in, ii. 5, 47.
breaking into, burglary, ii. 105,
CITY BY-LAW,
whather, authorized to create forfeitures, i. 832.

prosecution under, as barring indictment on statute, i. 1088,
CIVIL. ACTION. {See Crvmn BvIr.)
CIVIL LAW,

value of illustrations from the, i. 41,
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« CIVIL OFFICER,"
a legislator not, i. 461.

CIVIL PROCESS,
ohstructing, whether indictable, 1. 467.

CIVIL REMEDY, (See Crvin Soir.)
may be had in addition to indictment, i. 264278,
for assault, ii. 60, 61.

CIVIL SUIT, {See Cnivivar ProsEcuTIONS — NUISANCE.)
is to recover damages, i, 247.
not ordinarily barred by ertminal prosecution, i. 264-266, 1069,
whether, in felony, it can be before the eriminal, 1. 267-278.
compared with eriminal, as to punishment or damages, i. 935-057.
when analogies of, govern the eriminal, 1. 1074-1076.

CIVIL, TRESPASS, {Sce CareLrss¥ess — HoMIcIDE.)
whether homicide in committing, indietable, and how, ii. 602,
CLEAN TIANDS, {See PLATRTIFFS.)

plaintiff in civil suit must have, i. 11, 236, 267.

whether doctrine of, applies to false pretences, ii. 468, 469.
CLERGY. (See BEx¥FIT oF CLErcY — CrEnk ¥ ORDERS.)
CLERE, (Bee AGEST — EMBEZZITEMENT — SERVANT.)

who is, in embezzlement, 1i. 331-333.
CLERK IN ORDERS,

beating, indictable in England, i. 496; ii. 46.
CLERK OF COURT. (See OFFICER.)

CLOSE INTERPRETATTON. (See INTERPRETATION OF STATUTES )

COCCULTS INDICUS BERRIES, {See Porson.)

under what civenmstanees, poison, 1. 758,
COCKFIGHTING, {See GAMING.)

whether, indictable, i. 504.
“COINY {See COUNTERFEITING — COUNTERFEIT MONEY.)
¢ QOIN AT THE TIME CCRRENT,”

menning of the words, i, 205.
¢ COLN BY LAW MADE CURRENT,”

meaning of the words, 1i. 296,

COKE, (See Tooks ON THE CriMiNaL Law.)
works of, as authority in criminal law, 1. 87.

COLLECTOR, (See Cormisstox MERCHANT — EMBEZZLEMENT.)
on eommission, as servant, &e., in embezzlement, ii. 311, 370

G COLORLN G, {See COUNTERFEITING.)
meaning of the word, ii. 292,

COMEBINATION, (Sse ACeEssORY — CONSPIRACT.)

to injure individuals, indictable, 1. 592, 593
of peréons to commit erimes, as to the intent, i. 628-642.
as to the measure of muilt, 1. 530,
as an element in the law of conspiracy, ii. 18¢ ct seq.
of numbers, a8 supplying physical foree, i. 505, 519,
COMBIN ATIONS OF INTEXNT, (See INTENT.)
Gleneral discussion of, 1. 837-345.
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COMBUSTIBLE ARTICLES, (See NUrsaNCE.)
when keeping of, indictable, i. 1097-1100.
COMMAND,
. how indictable, when following it results in death, i. 562,
to child, servant, wife, effect of, i. 855, 357, 884 q, B2,
COMMERCE,
United States to regulate, 1. 173-176.
COMMISSION MERCIIANT, (See EMBEZZLEMENT.)
embezzlement by, il. 370.
larecny of the goods by, i, 871,
COMMITMEXNT. (See Coxremrr oF CoURT.)
COMMON BARRATRY. (Sce BARRATRY.)
COMMON BAWD, (8ee Bawpy-1Iouse.)
not indictable, 1. 108a.
COMMON CARRIELRS,
the doctrine of larceny by, il. 833, 834, 836, 855803,
COMMON GAMBLER., (Seo aanxe — Gayne-Hovses. )
COMAMON GAMTNG-HOUSL. {See Gawixg-Hovses.)

COM

COMMOXN LAY, (See Criuxar Law — Law — MItiTARY AND

Martran Law.)
applics in criminal matters, i. 353-33.
whether ecelesiastical law a part of, 1. 88,
authorities as to, in eriminal matters, i. 2042,
how, as to military and martial law, 1. 43-18.
whether, in foree in United Stales courts, 1. 189-203.
COMMON NUISANCE. (See Nr1saxNcE.)
COMMOYN SCOLD, (See Nuisaxce — Pusric ORDER.)
indigtable, 1. 510.
how punished, 1. 943,
General discussion of the offence of being, 1. 1101-1105.
is nuisance at common law, i. 1101.
definition, form of indictment, &e., i. 1102, 1103.
misdemeanor — punishment, i. 1104,
COMPOUXNDIXNG: CRIME, (Sce PrivATE BATIEFACTION.)
doectrine not applicable to lowest offences, i. 247,
what — Indictable, i. 267-276, 604,
when by receiving stolen goods, i. 699,
General discussion of the doctrine of, 1. T08-715,

what — nob aceessorial — theft bote, 1. 710.

formerly made the person an accessory, i. 710.

applies to some misdemeanors —not ally 3. 711,

as to penal actions, 1. 712,

“speaking with the proscentor ** —reparation for injury, L 718,

promise, &e., in satizfaction, 1. 714,

extortions, &e., analogous to eompounding, 1. 715.

COMPOUND LARCENY, (Bee LARCENY — ROBBERY.)

General discussion o, 1i. 802-904.,

geueral view of the law of, ii. 8932, 8§03,

larceny from the person, ii. 895899,
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COMIOUND LARCENY, —— continued.

in the dwelling-house, shop, &e., ii. 900-504.

by the wife in the ¢ building ” of tho hushand, ii. 803

from vessel — night-time, day-iime, ii. 904

from post-ollice, mails, &e., ii. 904, note.
COMPULSTION,

what, takes from an act ils criminal quality, 1. 346-355.
CONCURRENT REMEDTES,

general views of the doctrine of, 1. 778-815.

how, where there is a by-law, i. 240.

corporation aud individuals both indictable for same act, 1 42a
CONDITION,

precedent, what, 1. 914.

subsequent, what, i. 014

vialated, what, i. D15,

effect of violating, 1. §13.

CONFESSION, (See JEOPARDY.)
by plea of guilky, i. 977,
CONFISCATIOX ACTS, (See FORFEITURE.)
forfeitures by, 1. 821,
CONGRLEGATION ASSEMBLED. (8¢e DmTuRBING MuETINGS.)
CONILS,
when, subjects of lureeny, ii. T73.
CONQULST, (Sce Law oF NATIONS.)
of a country, not change its luws, i. 14,
CONSCIEXCE. (8ee I1vINE Law —REASON AND CONBCIENCE.)
CONSENT, (See ExsrzzueMEnt — JEOFARDY — Rars.)

of party injured to the injury, elicet of, i. 267-263.

to homicide, no defence, i, 510.

effect of, in rape, i. 766.

of prisoner, he may be put a sccond time in jeopardy, i. 995-1007.

relinguishing constitntional rights by, i. 995, 996.

when, prevents an act from heing an assault, il. 85, 36, V2 b

to embezzlement, what, and effect of, ii. 565.
COXSEQUENCES, (See AoT — Crrvis —ParpoN— PuNTSHMENT.)

of an act, purlicular and general, L 233285,

of an act, presumed to be intended, ii. 16, 115-117.
CONSPTRACT, (See ATTEMPT — COMDINAYION.)

how indictable, i. 502, 593,

the combinaiion a sufficient act, 1. 432.

to do mere civil injury — public, i. 5927 against animals, i. 597 a.

mere presence nol sufliclent, 1. 643, 654

the will muast contribute to, i, 633.

Tiability, when independent crimes committed, 1. 634,

aceidental consequences of, 1. 635,

when, intent in cormon, the act by one, i. 638,

general intent considered, I 638

rircumslances modilying guilt in, i. 638, 639,
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CONSPIRACY, — continued.
liability, in treason, under ehango of plet, i. 639,
a species of attempt, 1, 767.
to commit adultory, 1. 768.
indictment sustained, though proof shows full offence, 1. 792, 814,
cannot be committed by one person, i 801,
when discharge of one discharges the rest, 1. 801,
whether, disqualifies to be a witness, i. 074, 975,
corrupt, respecting appointment fo office, ii. 8§ and note.
stat. 33 Edw. 1, staf. 2, ag insb, 1. 124,
to get undue price for goods, ii. 432.
General discussion of the affence, 11, 165-240.
definitions, &e , ii. 171, 173.
some general views, ii. 172, 173.
under stat. 33 Edw. 1, stat. 2, 1i. 174,
construction of this statute, i 174,
whether it is common Jaw in this country, ii. 174, note,
iz indictable under earlier common law, il 178,
how expanded in modern times, it 178,
how common law modified in this country, il 177.
distinetion hetween the means and object, i, 178,
consists of doctrine of attemypt and doctrine of combination, ii. 179,
The element of the law of corrupt combinations, ii. 180-100.
combinalions as giving power for evil, ii. 180,
thing intended in, not erime if done by one, ii. 181,
illustrations and limitations of this proposition, 1l 182,
to commit a civil irespass on real astate, ii. 1582, 183.
wrongs in their natare not aggravated by combination, ii. 181-188.
ecombinalion to commit adultery, ii. 18k
conspiracy too small in evil, ii. 186,
how many must combine —Thmsband and wife, &e., ii. 187, 188,
among laborers, to raise wages, ii. 180.
must be joint tousent of will — what —how proved, ii. 190.
The eletnent of the law of attempt, ii. 191-185.
conspitacy an attempt — object need not be accomplished, ii. 19s.
overt act necessary under some statutes, ii. 192, :
at contmon law, indictment muy sct out such aet, ii. 193.
this allegation need not be proved, ii, 193.
peculiar doctrine of atterapt in conspiracy, 1i. 194, 195,
how, where the combination does not aggravate, il. 195.
act too small in magnitade, ii. 195
Application of doctrines to particular velations and things, ii, 196-236
gencral view and clussifieation, ii. 196, 197.
conspiracics to defrand individuals, H. 168-214.
the geucral doctrine, il. 198,
whether the means must be agreed on, il. 199-202.
as to which, English form of the indictment, ii. 200,
American forms, ii. 201.
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CONSPIRACY, — continued.

question, on principle, ii. 202.
conspiracy uggravated by its circumstanees, 3. 203.
Hlustrations of conspiracics against individuals, ii. 204-212,
wager, and playing false, i, 204.
cheating in a trade, ii. 203,
other illustrations, ii. 208.
electing directors of insurance company, it. 208,
defraud many parsons, it. 209.
particular person not necessary, ii. 210,
of the properfy intended to ba got, ii. 211,
procuring payment of a just debs, ii. 212,
limits of the foregoing doetrines, ii. 218,
drawing checks on baul where no funds, it 214.
cheating feme eorert of husband’s property, ii. 214.
deprive of office in illegul company, ii. 214,

conspiracies Lo injure individuals otherwise than by frand, ii. 215

218,

indictable, injury being either fo property or person, ii. 215,
Mustrations, ii, 216.
to charge one with erime — slander, ii. 217.
to ehange Lhe settlement of a pauper, ii. 218.
to marry paupers, ii. 218, '

couspiracies to distnrb course of government and justice, ii. 219-225.
general doctrine —indiet fulsely, &e., ii. 219.
need not be to do a thing eriminal performed by one, ii. 220.
to procure conviction for felony, and divide the estate, ii. 220,
generzl doctrine ag to prosceuting for erime, ii. 221,
to procure appointment to office, ii. 222, 233.
disaffection toward the government and people, it. 224.
to lessen government revennes, ii. 225,

conspiracics to create breaches of the peace, ii. 226,
general doctrine, and illustrations, ii, 226.

conspiracies fo ercate public nuisances, &e., 1. 227,
general doctrine, illustrations, 1i. 225, 299,

conspiracies againgt both individuals and the community, ii. 234, 235.
general doctrines, ii. 234, '
of werkinen, &e., to raise their wages, i1, 230-233.
American doctrine, ii, 231,
8coteh doctrine, ii. 232,
40 procure marriage, commit fornication, &ec., ii. 235 and note.

Btatutory conspiracies, ii. 236-238,

there are stututes in some States mentioned, ii. 238, 237.

the New York and New Jersoy statutes, ii, 257,

United States statubes, 1. 238,

Concluding questions, it. 238, 210,
merger —in what county indictable, ii. 230.
misdemeanor — punishment, ii. 240,
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CONSTABRLE, (See OFrICER.)
indictable for escape of street-walker, i. 707.
indictable for what malfeasauce, ii. 978.
CONSTITUTION OF UNITED STATES, (See GOVERNMENT —
UxiTED STATRS.)
judicial power under, i. 5G, 57, 183, 196.
CONSTITUTTOWAL LAW, (8¢ Ex Post Facro Laws —Juris-
DICTION — Law oF NaTioxs — UNITED SrarTEs.)
statutes confrary to, void, i. 24,
how far permits military and martial law, i, 43-68.
power to suspend Aabens corpus, 1. 63, 64,
jurisdiction of the States over citizens abroad, &e., i. 152, 158,
same, &e., over Indisn territory, 1, 154, _
jurisdiclion of United States, within State limits, 1. 155-181.
outside State Hiniis, i, 182-188. :
gaming, lotteries, sale of intoxicating liquor, right fo prohibit, i. 493.
eruel and unusuul punishments, i. 846, 347,
power of pardon, 1. 399, 909-515.
as to pardon before convietion, 1. 803, 004,
no pardon till the offence iz committed, 1. 904 and note.
1o second proseeution for the same oilenee, 1, 878-1070.
statules against blasphemy and profaneness constitutional, ji. 81.
as to eontempts in absence of the court, ii. 257, 255.
Urited States statubes wruinst importing eoin, constitutional, ii. 282
whether Stufes can leglslate abous the coin, 1. 283,
statute of embozzlement void as being partial, i1, 381,
a3 to forgery under State laws, ii. 556-538.
{And see particular titles.)
CONSTITUTION AL T'OWER,
requires legislation, when, i, 174, 177,
CONSTITUTIONAL RIGHTS,
may he waived, i. 895-1007.
CONSTRUOCTTON. (8ee INTERPRETATION OF STATUTES.)
CONSULS,
who areé — not ministers —not exempt from our laws, &e., i- 120,
how quasi judges under treaties, 1. 122, 193,
in what tribunal prosecuted, i. 181, 196,
by what luw tried, i. 186,
CONTAGIOUS DISEASE, (See Iwreerrn PERSOR.)
prisoner not to be tried while infeeted by, 1. 251,
one having, may sbay in own house, 1, 490.
nob go out info public places, i. 490.
not carry out one having, i. 490.
CONTEMI'T O COURT, (See CorrT — Parnow.)
whether pardonable, i. 913. .
whether prosceution for, bars indictment for the same act, 3. 1067,
Generel discussion of the doctrine of, il. 241-273.
general nature of these contempts, i1, 241.
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CONTEMPT OF COURT, — continued.
how far to be discussed, &e., ii. 942.
Against what tribunal or assemblage, ii, 243-249,
every judicial tribunal, i, 24:3.
against justices of the peace, 1i. 244246,
against legislative bodies, il 847,
against officers, public meetings, &e., ii. 248, 249 and note.
By what act the contempt is committed, ii. 250-267.
general docirine as stated by Erskine, 11. 250, note.
general proposition — plan of the discussion, ii. 250, 251.
contempts in the presence of the court, ii. 232, 253.
general doctrine, and illustrations, ii. 252, 853,
contempts by officers of the court, not in its presenee, ii. 254,
general doctrine, and illustrutions, il 235,
contempts by parties, &e., not in its presence, ii. 256.
contempts by other persons, not in its presence, ii. 257-262.
no such — unconstitutional, ii- 257.
conirary doctriue, i1, 235.
lustrations of these eonternpts, ii. 258, 259,
how under United States statute, ii. 260.
how the matter stands in reason, ii. 261,
whether proceed for the contempt after canse is ended, ii. 262.
contempts against juslices of the peace, 1i. 268,
general doctrine as to what are, #. 263.
conteropts viewed as indictable offences, ii. 264-267.
Consequences of the contempt, i1, 965-273.
of the proeeedings and punishreent, ii. 263-271.
judge not always hound to notice contempt, ii. 272,
where other remedies exist, ii. 275,
CONTEMFPTS. (5Sce CoxTraPT OF COURT =~ LEGISLATIVE BobIEs.)
CONTRACT, {See ForGrry.)
when, not enforced, 1. 11.
mezning of the word, ii. 568.
breach of, when not indictable, i. 5825 ii. 665 and note.
CONTRIBUTORY NEGLIGENCE,
doctrine of, not in crimival law, 1, 256; 1i. 662 a,

CONVEYANCE, (8ee Deen.)
of lands, void for adverse possession, ii. 137-139.
CONVICTION, (See Formigy CoNVICTION — JEOPARDY — NEW
TRIAL.)

of one, on indictment against several, i. 800-802.
bars a second prosecution, i. 494,
though erroneous, {. 1021, 1022,
COOXS,
not subjects of lareceny, ii. 773.
COROXNER,
preventing, from holding inquest, &c., indictable, 1, 468.
indictable for what mallcasance, ii, 978.
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¢« CORPORAL OATILY (See SoLemy OATH.)
meaning of the words, ii. 1018, note.

CORFORATION, (8ee Muxicipar CORPORATION.)
definition of, . 417 and note-
what, whose intercsts are decmed public interests, i 2418,
offences aguinst the person, whether guilty of, i 422,
whether rights vested in, divested by pardon, 1. 910.
is n person in the law of cmbeszzlement, il. 837,
may be exlortion from, 1. 408.
forgery on a non-cxisting, indictable, 1. 943,
form of indictment for sueh forgery, il. 513,

General view as to responaibility of, fur erbue, 1. £17-424

the question stated, 1. 417.
the general doctrine, i. 418,
distinction of non-feasance and misfeasance, i, 420, 421
limit of the foregoing doctrines, i. 422, 423,
concurrent liability of individuals, i, 424,

CORFPSE, {%ee BurisL —Duap BoniEs — SEPULTURE.}
indictable to steal, i. 306.

to refuse to bary, or to dig up, L 506.
to sell for dissection, i. 50S.

CORRUPTION OQF ELOOD, (Sce PARDON.}
what it is, L. 967-869.
not, in this conutry, i. 970,
effect of parden o, i. 918,

COSTS,
when, taken away by pardon, 1. 910, 811,
COUNSEL, (See ADvocATR — LAWTYERS.)

effact of amploying many, i. 683, note.
aneiently, not allowed to prisoner, i, 996.
o COUNSEL OR PROCURE,”

meaning of the term, i, 6GY0.

COTUNSELLORS. (See ADvocaTE — LAWYEERS.)

COUNTERFEIT BILLS. (See COUNTERFEITING — COUNTERFEIT
' . Moxey.)

COUNTERFEIT COIX. (See CouxTrRFEIT MOXNEY.)

COUNTERFEIT MONEY, (See COUNTERFEITING — FORGERY.)

whether offenee to have, with intent to utter, i 204.

the offence of passing, il. 148, 286, 430, 605-608,
COUNTERFELTING, (See Forerry — Spuiuitepe — UTTER.)

eonviction for, under both State and United States laws, i. 178, 989,

when drunkenness excuses uttoring, i, 412.

a species of attempt, 1. 437.

the injury need not be accomplished, i. 437.

of records, indictable, 1. 468.

of coin, indictable, i. 479.

when procurcr of, held as doer, i. 686,

what an attempt to utter, i. 765.
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COUNTERTEITIN G — continued,
similitude to the supposed original, i. 769.
convietion for less than is charged, 1. 799.
meaning of word counterfeib— what a counterfeiting, ii. 289-201.
A3 to the coin, generul discussion of the offence of, ii. 274-300,
what is coin, &e., ii. 276.
relation of this offence to forgery, 1, 4795 ii. 274
the king’s prerogative as to coin, ii. 276-279.
counterfeiting is treason, when and why, ii. 279,
provisions of United States Constitution, ii. 280.
laws of the United States, il. 280-282.
1o common law counterfeiting against United States, ii. 281.
statutes against importing eoln, congtitulional, ii. 252.
common law of the States, ii. 253-287.
power of the States to legislate, 1. 285-287.
coln is a false token — attempts, 1i. 286,
passing counterfeit eoin, il. 256,
meuning of sundry words, ii. 283-298.
“ gounterfeit — counterfeiting,” what is, ii. 289-291.
s eploring,’ il 292,
¢ milled money,” ii. 203,
4 instrument adapted for coining,’ il. 284,
¢ puncheon,” il. 294,
¢t eoin at the time current,’’ 11, 285,
¢ goin by law made current,’’ il. 256,
& lawful money,” &e., il 207.
%t goin eurrent by usage,’’ ii. 298.
whether fulony or misdemeanor, ii. 269,
general observations, i, 300.

COUNTRY,
one out of, indictable here, 1. 110 et seq.
COUNTY, {Bee JurtspioTroN — TERRITORIAL Livrrs.)

extent of the, on the sea, &e., 1. 146-149.
Tuited States not usually punish offences within, i. 1786,
effect of acquittal beeanse indictment in wrong county, i. 1053,
penalty vested in, tulen away by pardon, i. 810. ‘
COURT, (Bee CoxtEMmrr or CoUvRT— LEGAL Pro¢uss — PROCRED-
1xGs 1§ Courtd.)
not esgential to the existence of Iaw, 1. 103,
essential to its enforeement, i 193,
erimes cannot be prosecuted without, having jurisdiction, 1. 109-111.
ours not sit abroad without consent of government there, 1. 122.
attemnpts.to influence, when Indictabla, i. 468.
proceeding without authority, effect of, i. 1028,
affray in, ii. 5.
assaults im, ii. 49 and note, §0.
taking paper from files of, when contempt, 1. 253,
publishing proceedings of, contempt, ii, 259,
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COURT, — conrtinued,
qnder T.. S. statute, ii. 280,
whether, of T0. 8. and States administer each other’s laws, ii. 1022,
COURT-MARTIAL, (Sec MarviaL Law — MiLITARY Law.)
effect of sentenee of, as barring prosecution, 1. 1028.
COVERTULE, {See Husepasn — Marrrace — WIFE.)
meaning of the torm, 1. 357.
General dizeussion of, as an excuse for crime, 1. 358-366.
how command of husband excuses wite, 1. 357,
when actnal constraint exeuses, i. 358 and note.
constraint inferred from presence, 1. 859, 360,
but not as to some particular erimes, i. 361,
presuttplion of constraint but primd facle, 1. 362.
wife indictable jointly with husband, i. 363, 366.
cases in which the foregoing rules do not apply, i. 364-368.
hugband not always liable, i. 366.
wife may be convicted alone, i. 366,

CRANLS,
when subjects of larceny, ii. 773. :
CRIME, (See Aot — Crmvgs — Crowrwar Law — DracraM oF CRIME
—Tarsy AccusaTioN — INTEXT — LocariTy oF CRIME — OFFENCR,
&el)

what it is, i. 32,
may oxist at common law, i. 85-37,
under the English ecclesiastical lasw, 1.-38, 89,
commilied aut of the country, i. 169-123.
may exist, though a geod is done, i. 325, 326, 341,
technical gradations in, i. 603.

CRIME AGAINST NATURE. {See Sopoa.)

" CRIMEYN FALSI,

what -— ineapacitates to be a witness, i, 972,
CRIMES, (See Orre — Disgran oF CRIME — SrECIFIC OFFENCES.)
technieal divisions and distinetions, i. 558-606.
how specifie, constituted, i. 773-784.
how carved out of specific criminal transactions, i. 701815
may be against both United States and a State, i. 178.
CRIMINAL,
the, cansing himself to ba prosecuted, i. 1010.
Killing a, detected in his erime, il. 708, 709,
CRIMINAL ACT. (See Acrt.)
« CRIMINAL CASES”
meaning of the words, 1. 32
CRIMINAL INTORMATION,
cannot always be had where indictment lies, 1. 246,
refused when applicant is earrying on civil suit, i. 286.
when the applicant is in fault, 1. 256,
withbeld whare person acted under constraint, i. 688.
CRIMINAL INTEXNT. (Bee INTENT.)
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CRIMINATL JURISPRUDENCE,

how differs from civil, i. 288, 301, 1074-1078.
CRIMINAL LAW, * (See Booxs oN THE CRIMINAL Law — Comuoxn

Law — CRIME — L.aw.)

general views concerning the, i. 30-42.

aunthorities in the, i. 40-42,

what i} is, 1. 82,

how divided, 1. 34.

of our national government, i. 198-203,

of the English ecclesiastical courts, i. 38.

military and martial law, 1. 43-68.

when analogous to the civil department, i. 1074-1076,

CRIMINAL PROSLECUTIONS, (Bee CrviL Burt.)
how differ from civil suits, 1. 247.
CRUEL AND UNUSUAL PUNISHMENTS, (Beo PUNTREMENT.)

provision in U, 8. Constitution does not bind the States, i. 946.
meaning of, i. 918, .
CRUELTY,
a3 cauge for divoree, the two kinds of foree, 1. 560.
to animals, how indictable, 1. 594-597 a.
CUL DE SAC, (Sce Wax.)
whether, is a highway, ii. 1268,
CURTESY,
tenancy by the, 1. 509-
CUSTODY, (See LARCEKY.)
differance between, and possession, ii. 824 et seq.

DANGEROUS ANIMALS,

suffering, to go at large, when indictable, i. 318,
DANGEROUS WEAFPOX, (See Arms— DEADLY WEAPON — LoADED

ARMms.)

carrying, when indictable, i. 540.

unintended death, by use of, i. 862,
DAYTIME,

in law, what is, ii. 101,

burglary in, i. 102.
DEAD BODIES, (Sce CorPst — SEPULTURE.)

not subjects of larceny — clothes, &e., are, i1 780,
DEADLY WEAPOX, (See ArMs — DavGEROUS Wearon — Hour

' oIDE — LoADED ARMS.)

death by use of, murder, ii. 650, 681, 690, 608,
DEATII, " (See HoMrcIipE.)

common-Jaw punishment for folondes, 1. 935.

when a statate docs not preseribe the punishment, i. 935.

- pot so much inflicted in this cowntry, i. 559, 938.
in judgment of, day how material, i. 951.
in homicide. mast spring from aet of accused, il, 637-639.
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DEBAUCIIERY. (Sce AnULTERY — Bawpy-IIousE — EXPosURE OF
PERsoN — RAPE — SopoMY.)

DECEITS, (See CHRATS.)

whether, disqualify to be a witness, 1. 974,
DECREE, {8ee CoxteMeT or COURT.)

of court, disobeying, a eontempt, ii. 236.
DEED, {Sce CoNvETANCE — FORGERY.)

meaning of the word, ii. 567, 783

of real estate, whether subject of lareeny, ii. 770.
DEER,

when, subjects of larceny, ii. 773.

DEFACING TOMBS. (See SEPULTURE.)

DE FACTO. (See OrFICER.)

DEFECTIVE VERDICT. (8ee VirpICT.)

DEFEXNCE, (Ses DexexcE oF Proprrry — HoMicrpg — SELr-uR-

FENCE.)
of self and property —the vight, i. 237, 536, 836-877.
DEFEXCLE OF THE CASTLE, (8ee DweLLiNG-]IoUsE.)
general doctrine of, 1. 858,
waiver and Jimit of the right, i. 850 il. 707,

DEFENCE OF PERSON AND PROPERTY, (See CmAsTITY —
DrreNcE — Drvexce or Prorrrry — ILoMicior — ProPErTy — Ros-
BERY — SELF-DrFENCE — UNLAWFUT. ASSEMELY.)

General discussion of the doctrine of, 1. B36-877.
two kinds of — perfoct and imperfeet, 1. 840, 841,
ot take life to preserve property, 1. 840.
how the perfect defence may be made, 1. 842-839.
when expecting assault, i. 841.
as to sailor and passenger at gea, 1. 8435,
duty to avoid taking life, 1. 843, 848.
gpecial verdicts, in homicide, 1. 847.
how far duty to give way, 1. 548,
when the yight of perfect defence exists, 1. 849-855.
must not take life to prevent a civil trespass, i 849,
may, to prevent a felony, i. 849, 853, 854, 874.
may, to save ong’s own life, 1. 819,
distinction, whether simple assault or with intent to kill, i. 850.
a3 to ¢ fleeing to the wall,” 1. 850, 869 ef seq.
dizeussion of principles, 1. 851, 853,
mingling of doctrines, i. 853, note.
glave entering to steal, killed by a spring-gun, &e., 1. 854.
how when defence bacomes a public nuisance, i. 856.
a3 to defence of property, in general, 1. 837.
defence of the dweliing-house, i. 858, 859.
when the right of imperfect defence exists, 1. 860-863.
assault justified, 1. BG1.
homicide by dangerous weapon, i. 862.
aelf-defence, i. 864-874.
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DEFEXNCL OF PERSON AND PROTERTY, — continued.
general statement of the doctrine of, i. 863.
the doctrine how laid down in U. &., 1. 865.
view taken by Grotius, 1. 866.
resisting attempts against peril of mutilation, i, 866.
eriticistn on foregoing views, i. 867,
resisting attempta against the liberty, 1. 868.
combat should be avoided, i. 569.
restraints on the perfect right, i. 869, 875,
what constifutes the necessity, i. 869, 870,
withdrawing from combat, &e., i. 870, 871.
overt step taken by assailant, i, §73.
using improper force in defenee —killing a ghost, 1. 873.
the right to defend one’s property, 1. 875, 876.
the right to aid others, i. 877,

DEFENCE OF PROFPERTY, (Set DEFENCE — DEFENCE OF Persox
AND PROPERTY — IFORCIELE LEXTRY AND DETAIKER -— HOMICIDE —
PROPERTY.)

general view of the right of, 1. 836-877.

taking life in, inadmissible, i. 857.

assault in, ii. 37-41.

man may defend his own property, ii. 502, 520.

homicide in, whether murder or manslanghier, ii. 706, T07.
DELAWARE BAY,

within territorial jurisdiction, i. 1035,
DEMAXD OF GUXN,

gin need not be jn possession, &e., 1. 752
DE MINIMTS NON CURAT LEX. (See Maxmus — SMALL THINGS.)
DEMOLISIIING IIOUSE, {See INTENT.)

construction of statute against, i. 340.
DEMURRER, (See JEOPARDY.)

effect of erroneous judgment for defendant on, 1. 1027.
DEQDAND,

what-—when forfeited, i. 827.

doctrine not followed here, i. 827,
DEPUTY SHERIFF,

iz an ‘¢ officer,’” ii. 349.
DESERTION, (See SEamEN — VESSEL.)

of ship, forfeits wages of seamen, i. 821,
DESTROYING VESSELS,

1aws forbidding, stated and discussed, i. 570, note.
« DESTRUCTIVE THING,”

whether; must be in a form capable of destroying, i. 758,
DETATNER. (See Forcinir ENTry AND DETAINER.)
DIAGRAM OF CRIME, (See CnriMEs.)

shown and deseribed, 1. 602-G05,
DIPLOMATIC AGENT. (See EMBASSADOR.)
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DIPSOMANIA, {See DRUNKENNESS. )

as an exense for eritne, i. 407.
DISBARRING,

attorney, ii. 255 and note.
DISCIIARGE,

by coramitting magistrate, no bar to indictment, i. 1014,
DISCRETION,

of judge, no appeal from, i. 1041.
DISINTERRING DEAD BODY. (See SEPULTURE.)
DISORDERLY HOUSIE, (See Bawpy-HoUsE — Nursaxor — TirrLing-

Housg, &e.)

indictable, i. 504, 1107,

letting honse to become, i, 1090-1098.

by selling liquor in it, 1. 318.

wife liable for keaping, i, 361.

to be indictable, need not bo kept for Jucre, 1. 1086, 13112,

General discussion of the offence of beeping, 1. 1106-1121,

meaning of the term — general view, i. 1106,

tippling-shops, i, 818, 1118-1117.

ivns and other public-houses, i, 1118,

whether disturbance must extend beyond the house, 1. 1078, 1109.

otherwise as to inns, &e., 1. 1110.

qualifications of doectrines, i, 1111.

hounse need not be kept for luere, i. 1112,

how far the evil must progress, 1. 1114, 1115,

statutory enactments, i 1117.

houses in which crimes are committed, 1. 1119-1121.
DISTRESS,

exeessiva, not indictable, 1. 538.
DISTRICT OF COLUMBIA,

what law prevails in, i. 187, 208,
DISTURBING MEETINGS, (See CHURCH — THEATRE — TOWN

MEETINGS.)
indjetable, i. 542.
contempts agalnst public meetings, ii. 249,
General discussion of the offence, ii. 801-310 a.

common-law doctrine, ii. 301,

Massachusetts statute, ii.' 302,

Virginia statute, ii. 303.

Tennesgee statute, ii. 804,

Indiana slatute, ii. 805,

Maine statute, ii. 306.

Connecticut statute, ii. 307; rightfulness of meeting, ii. 307 a.

_ what is a disturbanee, ii. 308-310; rules of meeting, ii. 310 a.

DIVINE LAY,  (See Law.)

conscience deeming, opposed by law of the land, i. 344.
DIVORCE,

sodomy, and attempts to eommit it, ground for, 1. H03.
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DIVORCE, — continued.
eruelty in, a3 to the two kinds of force, i. 560.
DOCKY ARDE,
arsenals, &c., whether U. 8. government exclusive in, 1. 159.
DOGS,
the law relating to, i. 832, 1080, note.
not subjeets of larceny, ii. 773,
DOMESTIC ANIMALS,
how protected by the eriminal law, 1. 594-597.
are subjects of larceny, 1i. 773.
DOMESTIC BELATTOXNS,
General view of the criminal law relating to, 1. 878-801,
introduetion, i. 875.
parent and child, i. 830-884. :
guardian and ward, i. 883,
teacher and pupil, i. 856.
master and servant, 1. 537-859,
husband and wile, i. 830, 891.
DOYVES,
when, subjeets of larceny, ii. 773, 779.
“ DRAYT,”
meaning of the word, ii. 785.
DRIVING, {See HoMIcInE.)
fast and riotous, indictable, 1. 540.
improper, causing death, ii. 667,
DROVERS, (See LARCENY.)
the doctrine of larceny by, il. 838-862.
DRUGGING,
whether, an assault, ii. 28.
DRUNEENNESS, (See INTOXICATION.)
General diseussion of the offence of, 1. 307416,
general doctrine of, stated, i. 397.
not alone indictable, 1. 390.
intent to drink to excess a sufficient eriminal intent, 1. 400.
but not in offences which require a particular intent, 1. 411.
our jurigprudence on, and the European compared, i. 403.
produced by fraud, unskilfulness of physicians, &e., 1. 405.
mere intoxication — public drunkenness, i. 404,
when drunkenness produces insanify, 1. 406, 407.
dipsomania, 1. 407,
application of these doetrines in homicide, i. 401, 409, 410, 414, 415.
in battery, ii. 72 e.
in eases requiring a speetfic intent, 1. 408, 411-416.
fariher views, i. 410-416.
evidence of, in criminal cases, i. 415.
new forma of the question to arise, i. 416.
DUCATS,
putting, into pocket to charge with felony, i. T62.
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DUCKING, (8ee Comyox Scorp.)
as & punishment, 1. 942, 043, 1104,
DUELLING, (8ee CraLLENGE — HOMICIDE — MTRDER.)

illegal, i. 10 and note.
the seconds are principals in the murder, i. 654.
an element in affray, ii. 5.

General discussion of the offence of, ii. 311317,
is murder, both in parties and seconds, if. 311.
meaning of the word duel, ii. 313,

Challenges and other attempts, ii. 812-315.

challenging is an offence, and why, ii. 312,
the challenge, ii. 314
under statutes, ii. 316.

The punishment, degree of offence, &e., ii. 817,
DUTY. {See PusLic Dury.)
DWILLLING-TIOUSE, {See Arsox —BURGLARY — DEFENCE OF TRE

CasTLE — DerEXCE oF I'ErSON AND PROPERTY -~ FORCIELE ENTRY

AXD DeraiNer— Hovse)

discharging fire-arms info, i. 751.
right to defend, i. 838, 868, 877; ii. 1259,
homicide in defence of, 1. 838, 859.
whether murder or manslaughter, ii. 701, 707.
turning a person cut of, i. §55.
breaking into, is burglary, ii. 80.
what is, in law, ii. 104,
not co-extensive in meaning with house, if. 104.
may include barn, ii. 164.

EAVESDROPPING, {See Nuisance.)
indietable, i. 54
gencral view of the offence of, 1. 1122-1124.
ECCLESTASTICAL BENEFICE, (See S1MoONY.)
eorrupt presentation to, i. 496.
ECCLESIASTICAL COURTS,
law of, as commmon law in this country, i. 38.
probably not practically se as to erimes, i. 38, 39,

EDUCATION. {See PupLi¢ EDUCATION.)

« EFFECTS,” (See BrcuRITIES AND EFFECTS.)
meaning of the word, ii. 359.

ELECTIONS, (See BrrTING.)

defeating, corrupting, &e., indictable, i. 471,
ELECTIVE FRANCHISE. (See ExrcTions — EMANCIPATION — FRER
NEGROES — GUARANTY.}
EMANCIPATION, {Bee Free NEGROES — NEGRO.)}
legal responsibility of negro since, i. 803.
as affeeting liability of former master on bail-bond, i. 894
as relieving former liability of slave-father, i, 894
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EMBARGO LAWS,
forfeitures for violating, 1. 821, §28.
avoided by overwhelming necessity, i. 351, 824.
EMBASSADOR,
foreign, exempt from our laws, 1. 128, 127,
penalty for arrest of, 1. 127.
assault on, it. 3l.
EMBEZZLLED GOODS,
offence of receiving, il. 1137,
EMBEZZLEMENT, (See LARCENY — REcEIVING STOLEN Geops.)
how defined — akin to larceny, 1. 467 ; ii. 323.
General discussion af the affence of, il 315-383,
history of the law —ztat. 21 Hen, 8, e 7, ii. 319.
construction of this statute — whether common law here, i, 320,
89 Geo. 3, ¢. 85, and 7 & 8 Geo. 4, ¢. 29, ii. 521, 322,
24 & 25 Viet. ¢. 96, ii. 323,
American legislation follows the English, ii. 824-327,
larceny and embegzzlement considered relatively, ii. 327 329.
English and American statntes viewed relatively, ii. 827, 330.

The classes of persons embezzling, ii. 331-351.
who are ¢lerks, servants, agents, &e., il. 531-333.
there must be a master, ii. 233,
must be (ke ordinary relation of master and servant, ii. 333.
chamberlain of eommonable lands, ii. 334,
the master may be a corporation, ii. 337.
servant of an unlawful combination, how, il. 339.
appointing power need not be in the master, ii. 340.
appointment need not be formal, ii. 340.
letter-carrier of post-effice, ii. 540.
construction of the New York statnte, i. 338,
how pald, unimportant, ii. 341,
traveller, having a commission, &e., ii. 341,
cemamon carrier is not servant, &e., 1. 343,
constabla employed to collect debts, 1i. 342, note.
part-owner, — trustees, &c., 1. 343.

& female may be servant, ii. 344,

gervaut of a firm, as to the individnal partners, ii. 345.

may be, of acveral persons at one time, ii. 345,

whether employment must extend beyond the one transaction, ii. 346.
difference between words clerk, agent, servant, il. 847, 348,
stage-driver —ireasurer — apprentice, il. 349.

¢ other ollicer,? i1, 350,

t waterman,’® ii. 351,

The confidence reposed in the person embezzling, ii. 352-353.
not when comaes onl of regnlar course of his employment, ii. 353, 360.
gervant's authority to receive the money, ii. 353, 354,
Massachusetts statute, 1i. 355. _

The thing to be embeuszled by the person, ii. 356-371.

786

ALPITABRETICAL INDEX, LERR

EMBEZZLEMEXT, — confinued.

Y money,” ‘“goods and chattels,” ‘¢ effeets,” &e., ii. 337-359.
thing must come to servaut by virtue of his employment, ii. 360.
what circumatances are within this rule, ii. 361, 362.
view of the rule on principle, ii. 563.
gervant in his own wrong, il 364,
not come o master before it does to servant, ii. 365.
illugtrations and discussion of this doctrine, ii. 8635, 368.
money given by master to try servant’s henesty, ii. 365,
the New York doctrinse, ii. 366.
tho Alabama deetrine, ii. 367 and note.
goods in transit fo the master, ii. 368.
the goods muy belong to a third person, ii. 369.
must not be the servant’s, ii. 369.
Mustratioms —right to mix, ii. 370,
auctioneer, traveller on commission, &c., it. 370, 371,

The act by which the embeszzlement is done, ii. 372-378.
the peneral doetrine — illustrations, ii. 372, 378.
form of indictment — specific property — evidence, ii. 374.
how under 7 & 8§ Geo. 4, ¢. 29, &e., ii. 375,
false accounts —false denial, ii. 376-378.

The intent, i, 875,

Coneluding questions, ii. 380383,
degree of the offence — punishment — attempts, ii. 380.
statnte void as being partial, if, 881
statutory interpretation, in general, ii. 382, 383,

EMBRACERY, (See Brisxry — JUROR — JURY.)
the law of, eonsidered, ii. 354-389.
EMIGRANTS,
carry laws with them, i. 14, 14.
ENCLOSTURE, (See Pusric ORDER.)
riotous pulling dewn of, indictable, . 837,
ENEMIES,

alien, rights of, under our laws, i, 134

aiding, in time of war, i. 306,

killing, in battle iz not murder, ii. 631.
ENGLISH STATUTES CITED. (See STATUTES, ENGLIsE.)
EXGROSSING, (See Fusric WEALTH.)

what -——whether indietable, 1. 518527,
“ ENROLMENT,” {See ForGgERY.)

meaning of the word, ii. §70.
ENTICING AWAY CHILD,

not indietable, i. 581 4. _
EXTRY. {%ee BurdLawy — 'orciBLE EXTRY AND DETAINER.)
ERRONEOQUS SENTENCE, {See ARREST OF JUDGMENT — WiITNESS. )

how, as to disqualifving to be a witness, i. 975.

effect of, as to a second prosecution, i. 1021, 1022,

effect of reversal of, 1. 1621, 1022,
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EERONEQUS SENTENCE,— continued.

how, where court acts without authority, 1. 1028.
ERROR. (Bee JEOTARDY — WRIT OF ERROR.)
ESCAPE,

nogligent, indietable, i. 218, 318, 321.

valuntary, more deeply criminal, i. 321,

when wife liable for assisting in, 1. 359.

one guilty of assisting, must know of felony committed, i. 683,

of streel-walker, 1. 707,

of others charged with misdemeanor, 1. 707,

general view of the law of, il. 1061-1106.

(8eo Prisox Brreacnh, RESCUE, AND Escare.)

ESTRATYS. {See STRAY.)
ETHER, (Ses Rarre.)
in rape, as impairing will, ii. 1136,
EVIDENCELE, (See CoNFrssioN — INTENT — Sgow FORTH IX EVIDENCR

— WiIrTyESS.)
possession as, of having procured, i. 204
rebutting the presumption of warital eoercion, 1. 382,
of an infant's capacity for crime, 1. 870, 371
of insanity, i. 854 and note, 385
accessory may deny principal’s gnilt, 1. 669.
one presumed to intend what he does, and its conmsequences, 1. 734, T35,
of parties in their own causes, i, 973,
nnder liquor laws, specific sales 1o show common seller, i. 1085,
EXCUSABLE HOMICIDE, (See DEFExcE, 0F PERSON aND Proe-
FnryY — HoMICIDE — SELF-DEFENCE.)
what it is, ii. 620-0622.
how punished, ii. 622.
EXCUSE. {See FaLse ExCUsE.)
EXPATRIATION,
tight of, i- 512.
treaties, prohibitions, &e., 1, 512,
EX POST FACTO LAW, (See CoNSTITUTIONAL LaAW - PENAL
STATUTES.)
Constitutional provision concerning, 1. 279-284,
defined, 1. 279, 281.
cffect of, 1. 279,
legisladive power as to procedure, i. 250,
evidence within the prohibition, i. 281.
other grounds of invalidity, 1. 282, 283.

EXTOSURLE, (See AzsaurT —PareNT axp Cmirp.)
of one to the weather, an assanlt, ii. 20.
EXPOSURE 0¥ PERSON, {See NuisanNcE —PUBLIC INDECENCY.)

indecent, must be to how many, i, 243, 244,
indictable, 1. 500.
game of another’s persen, i. 500
General discussion of the gffence of, 1. 1125-1134.
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EXPOSTURE OF PLRSON, — continued.
definition and general doctrine, 1. 1123,
whother the exhibilion must be seen, i, 1126, 1127,
whether it must be in a publie place, 1. 1126-1131.
to how muny persons, 1. 1128, 1130.
1o valid enstomn of expesure in a place, 1. 1131
of what part of the person, 1. 1132,
the intent, 1. 1133,
public indeceney, i. 1134

EXTORTION, (Sce MALFEASANCE AND NOX-FEASANCE — OFFICER.)
how defined — indictable, 1. 573, 587.
some kinds of, analogous to compounding, i. 718

General discussion of the affence of, il. 350-408.
definition and general view, i, 390, 591,
of the officer committing it, ii. 382,
the color of offiee necessary, il 393,
the act of extortion, ii. 304, 395,
the intent — how corrupt, il. 896-399.
fers to officers, ii. 594400,
the thing taken — agreement fo take, ii. 401
old English statutes, ii. 408.
American statutes, il 404,
is misdemeanor — how punished, ii. 405
abetiing, by persons not officers, ii. 408,
threat to indiet, . 407,
may be, from corporation, ii. 408,
¢ EXTREME ATROCITY,”

what homicides are committed with, ii, 728,

FACT. (See JoNORANCE OF FacT.)
FAIR GROUND,

eritninal law secures to men, i. 252,

FALSY ACCUSATION, (Ses ATTEMPT.)
of felony, indietable, i. 762.
FALSE AFFIRMATION, (See Farst PreTeNcES — Lipsr —LIBEL

AND SLAKDER— LIE.)
is not a false pretence, ii. 428, 453,
FALSE EXCUSE,
is not a false pretence, ii. 428.

FALSEHOOD, {Se¢ LinEL —J.IEEL AND SLANDEE— Lir.)
injury by, not indictable, i. 582.
FALSE TMPRISONMENT, (See Assavir —ImprigoNMENT — Kip-

NAPPING AKD FALSE IMPRISONMENT.)
indictable, i. 533.
when, justifiable as made through mistake of facts, i. 806.
procurer of, held as doer, 1. 686,
whether, requires physical touch, ii, 26.
759



AL ALPHABETICAL INDEX,

FALSE IMPRISONMENT, — continued.
whether, includes an assault, a baftery, il. 568.-

FALSE AMEASURE. (See CuEATs.)

FALSE NEWS,
spreading, when indictable, i. 472478, 540.

FALSE PERSONATING, {See FarLse PrrrTExcEs— FIicrITIOUS

Naue— Forcery — OFfF1ces — PERSONATING.)

how, Indictable, 1. 468, 587,
of voter at municipal election, i, 471, note.
cheating by means of, ii. 152-155.
is a false pretence, ii. 439.
forgery effected by, ii. 583,

FALSE PRETENCES, OBTAINING GOODS BY, (See CnraTs—

CouxrerpPRITING —FaLSE TOREN — FORGERY — LARCENY — SYMBOL)

a statatory cheat, i. 571, 536.
statates of, limited by construction, i. 586.
where complainant had committed erime were ‘prefence true, 1. 257.
offence committed by an infant, i. 859,
indocing one to pay his debts, i. 438; ii. 486,
must be injury done, i. 438,
must have a tendeney to injure, i. 438,
what concurrence in, creates guil, i. 633,
procurer held as doer, i, 636.
though out of the country, i. 110.
how, where the pretence is a forgery, i. 815,
cheating by fictitious vame, ii. 152,

General discussion of the offence of, 1. 409-488.
history, and English statutes, ii. 410-414,
American legislation, 1i. 414.

What is a false pretence, ii. 415-150.
definition, and general view, ii. 415.
must be false — how, believed false when not, i, 417.
only one pretence need be fulse, ii. 418,
promise is not a proetence, i. 419, 429,
promise conneated with pretence of an existing fact, ii, 424 437
representation of future event is not, ii. 420, 421,
prevence ol having a warrant to arvest, ii. 420.
pretence of having funds — drawing check, ii. 421, 423,
marriage promise, ii. 432, 445,
representation of having rent to pay, ii. 425,
fulse representation about lands, il. 426, 444,
false affirmation — false excuse, ii. 428,
must be of an existing fuct, ii. 420,
money ““ due and owing,’” ii. 420,
need not be made in words, ii. 430,
uttering couvterfeit money as gennine, #i. 430,
eonnecting different conversations, it. 431,
pretence as being sufficiently proximate to the fraud, ii. 482
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FALSE PRETEXNCES, OBTAINING GOODS BY, —continued.
intervening contract, ii. 432.
shallow devices, il 434-4306.

whether must be such as to deceive ordinary prudence, ii. 434436,

false representation of pecuniary condition,-ii. 437.
pretence of being captain in the army or navy, ii. 438.
false personating — fietitions name, &e., ii. 439, 440,
pretended anthority to get goods —forged order, ii. 441,
misstatement of the sum due, i, 442, .
false representation of the weight of an artiels, ii. 442, 443,
as to title to property sold, ii. 44L.
of having laid o wager — delivered goods, &e., ii. 4448,
common fricks of trade — pufiing goods, &e., i1, 447-458,
false ntatement of an opinion, ii. 454-457.
magnitnde of the pretence, i, 458,
foregoing are but illustrations, ii. 459.

What roust coneur with the false pretence, ii. 460475,
how far the cheat must be accomplished, 1i. 460.

FAL

the pretence must be the means of accomplishing the cheat, it. #41,

as to other means co-operating with this, ii. 461 and note.
pretence must be believed, 1. 462,

plana to entrap — consent, ii. 463.

whether person defrauded need have been caulious, ii. 464,
must be made before the property is parted with, ii. 465.
where there s sloppage in transitu, 1i. 463,

getting a debt paid by means of — no injury, il. 466,
gebting money giveu in charity, i1, 4467,

where the person cheated is alse in the wrong, ii. 468, 469,
case of previous confidence befween the parties, ii. 470.

of the intent to defraud, 1. 471,

where the wrongfal steps are against diffevent individuals, i, 472.

pretences made by and to agents, ii. 473, 474,

where a congideration is paid for the thing got, il. 475.
What property must be obtained, ii. 476-434. '

depends on the words of the statute, ii. 476, 477.

obtalning credit in account, ii. 450, 481,

land — North Carolina statute — rale of larceny, ii. 477, 478.

the money taken as a loan, ii. 482,

the obtaining of a contract, ii. 483.

game, of a signature to an instrament, 1. 484,
Coucludiug questions, ii. 485488,

whether felony or misdemeanor, ii. 483.

ke act, partly in one State and partly in another, ii. 486.

the punizhments, ii. 487.

attempls, ii. 158,

FALSE TOKEN, (See CazaTE — FALSE PRETENCES — SYMDOL,)

what the, must be, i. 585.

or symbol, neeessary to common-law cheat, 1. 571, 586; ii. 142 et seg
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FALSBE TOKEN, — eonfinued.
when, need not be of apparent valtdity, ii. 158.
counterfeit eoin is, ii. 286,
FAMILIES, {See Lobguns.)
many, occupylng one house create nuisance, i. 490.
several, oceupying one house — make several dwelling-houses, ii. 108.
FATHER. (See PARENT.)
FELON, (See Drrrxce or Persox axp ProrErTY — FELOXY —
Hoxicine.)
derivation and meaning of the word, i. 615.
taking life of, when justifiuble, i. $43, 849, 8§74,
“ FELONIOUS ASSAULTER,"
meaning of the words, i. 622,
FELOXNY, {See FORFEITURE — HOMICIDE — JEOPARDY -~ MISDE-
MEANOR — TREAS0N.)
defined — history of, &e., i, 613-617.
treason is, i. 6132,
guigide 1s, in England, i. 615.
one injured by, whether maintain a eivil snit, i. 267-278.
officer arrest one who has committed, 1. 441,
corporation caunob commit, 1. 422,
created by statute, punished with death, 1. 615,
punishment of, in this country, i. 616.
. how far common-law rules apply in, 1. 617, 620.
in coraraom laswy, how allected by statote, 1. G20,
how statutes ereating, ecoustrued, 1. 622, '
statute definition of, 1. 618,
what assistance in, malkes aceessory after, i. 642,
how, as to persons participating in, i. G16.
prinecipals of different degrees, no distingtion, 1. 648,
accessories in, generally, 1. 666-671.
aceegzories before the fact in, 1. 673, 680,
aceessories after the fact in, 1. 892-700.
misdemeanor elovated to, punishable only as felony, 1. 699, 787.
same act not, and also a misdemeanor, i. 699, 7875 ii. 6, 163.
misprizion of, is misdeweanor, 1. 717,
attempt o eommit, indictable, 1. 759, 768,
when clevuted by stalute to treason, 1. 787,
how, when proved on indictment for misdemeauor, 1. 787-789,
on indictment for, whether convietion for misdemeanor, i. 804 et seq.
whether advantages ab the trial for, 1. 804-507.
indictment for, verdict on ineluded assaunlt, i. 809.
upon property, bomiclde of one commitbing, i. 875,
how punished, i. 935-939.
forfeiture and other like consequences of, 1. §66-877.
rnle of $wice in jeopardy extends over, i. 990,
differing from misdemeanor when convietion wrong, 1, 1001, 1002,
scquittal for, not Liar prosecution for misdemeanocr, i. 1053.
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FELONY, — continued.
homicide in committing, when murder, ii. 651-694.
(As to what offences are felony, see the several titles.)
FEME COVERT. (8ce CoverTURE — MARRIED WOMEN — WIFE.)
meaning of the term, i. 357.
FEME SOLL,
meaning of the term, 1. 357.
FERA NATURZE. (See WiLp ANIMALS.)
FERRETS,
not subjects of larceny, ii. 773.
FEKRY. (See Way.}
FICTITIOUS NAME, (8ee Farsy PRETENCES - FALSE PERSONATING.)
cheating by use of, if. 132.
forgery of, indictable, ii. 513, 517, 583,
FICTITIOTS SULT. (See SviT.)
FIGHTING, (Bee A¥FRAY — DEFENCE OF PERSON AND PROP}:RTY_ —
DueLLizg — Prize Frgur.)
of persons together, whether indictable, and how, i. 533; i. 3.
death resulting from, i. 870 ef seq.
FINE, (5ec TMPRISONMENT.)
and imprisonment, as punishment for misdemeanor, i, 910, 941,
may be remilted by pardon, i, 810, 011,
FIRE. {Sce AMSOX.)
FIsH,
when subjects of lareeny, i. 773, 775.
FIXTULRES,
as subjects of Jarceny, ii. 704,
FLIGILT,
common-law consequences of, i, 968.
FLORIDA,
the common law in, as to crimes, i, 35.
FOOD, (See UxwuoLEsoME Foow.)
refusal to provide, how, as assauls, il. 29,
FORCLE, (See MExTal Foror-— PaysicaL ForcE.)
i3 sither physical or mental, i. 546.
FORCIBLE ABDUCTION. - (See ABDUCTION.)
FORCIBLE DETAINER, (%ee DEFENCE 0F PROFERTY — FORCIBLE
Extry AXD DETAINER.)
meaning of the words, i. 53 1i. 503, 512
FORCIBLE ENTRY AND DETAINER, (5e¢e DEFENCE 0¥ PROP-
ERTY — IWELLING-House.)
what, and when indictable, i. 336-538.
General discussion of the offence of, il $80-490.
definitions, &e., il. 489,
whether force in defence of estate allowable, ii. 480,
order of the discussion, il. 491.
The old English statates, 11, 402-186,
general statement of, and whether common law her';ég 402498,
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FORCIBLE ENTRY AND DETAINER, — continued,

The ownership, estate, or possession necessary, ii. 497-503.
mmder statutes, real estate; any property at common law, ii, 467
the kind of real estate, and the possession, ii. 493, 499.
peculiar principles where dwelling-honse is vecupled, ii. 499,
not assert even good title with violence, ii. 500.
tenaut in common as 1o co-tenant — wife as to husband, i. 500,
form of indictment, ii. 501.
no estatc necessary, bub peaceable possession, i, 501,
as to foreible detainer, ii. 502, 503.
may defend bis own estate In possession, it. 502.
must huve been a previous entry, . 503,
meaning of the words foreible detalner, ii. 503.
form of the indietment, il. 303, note.

The act which constitutes the offenee, 1i. 504-513.
general view, il. §01.
must exceed w mere trespass, . 504
combination of numbers — fear of bodily harm, if. 505.
law of the old books, how regarded, 1i. 506.
the acts of violence and the terrov, ii. 50T,
where the force must be, il 508,
there must be also a claim to the lands, ii. 509.
the person entered upon need ot be present, ii. 510,
when offence joint — when several, il. 511,
forcibie detainer what, and who gnilty, ii. 512.
entry into part, its effect as to the residae, it. 513,

The restitution of possession awarded, i. 514.

Conclnding questions, it. 513, 516.
is misdemeanor, il. 515.
whether civil or criminal in New Ilampshire, il. 518.

FORCIBLE MARRIAGE, (See ABDUCTION — MAKRIAGE.)
indictable, 1. 553,
FORCIBLE TLRESPASS, (Bee Dweririxg-IlovusE — DerENcE OF

ProreErTY — TRusrASS.)
what, and when indictable, i. 536-030.
General discussion of the offence, ii. 517-520,
what is— must be in owner’s presence, ii, 517,
must be breach of peace, or tendeucy to breach, ii. 518, 518,
combinations of nurmbers, ii. 519,
owner Taay maintgin possession by foree, ii. 520.

FORCIBLY BREAK, (See Brearixe — BURGLARY AND OTHER
Brraxixgs.)
FOREIGN CONVICTION, {See CoxvieTioN — JEOPARDY — JURIE-

DIeTION — LOCALITY.)
effect of as barring a domestic prosceution, 1. 933-839.
FOREIGN COUNTRY, (See Hom1civE — JURISDICTION — LOCALITY.)
Jeath in, from blow given here, i, 112-114,
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FOREIGN GOVERNMENT, {See Fork1ex PowER — JCRISDICTION.)
acts fending to disturb our relations with, indictable, i. 484,

FOREIGN JUDGMENT, {(See JurispreTion — WITNESS.)
effect of, as disqualifying to be a witness, 1, 976,
FORETGN LAY, (See Scorem Law.)
weight of, in gquestions of onr own criminal law, i, 41.
FOREIGN MINISTER. {See EMBASSADOR.)
FOREIGN TOWER, (See FormlaN GOVERNMENT — JURISDICTION
LocarrTy.)

not recognized by our courts, unless acknowledged by our government,
1. 119; i1, 1239 and note.
FOREIGN SECURITIES, {%ee FORGERY.)
forgery of, indictable, ii. 571,
FOREIGN SOVEREIGKS,
and attendantz, free here from our laws, 1. 125.
wrongful acte done here by command of, 1. 132, 188.

FOREIGY TRESPASS. (Ses TryEspass.)
FOREIGNERS, (See Forriew GOVERNMENT.)

while here, bound and protected by our laws, 1. 132-134.

FORESTALLING,
the offenee considered, 1. 518-520,

FORFEITURE, {8ee FeLoxy — IMrEACEMENT — PARpON.}
when, not enforced on account of mistake of facts, 1. 307.
not, when ach compelled by neeessity, i 3al.
under ahsentee acts, does not attach to wife, i. 385,
infant may subject his estate to, i. 369.
of office, a punishment on impeachment, i. 462, 463,

follows conviction for felony, i. 871.
riotous enforcement of, indictable, i. 537.
attaches to felony, 1. 613.
not, n this ecountry, i. 273, 616, 970.
as a punishment for crime, i. 824, 835, 944,
may be pardoned, i. 910.
when, as to vested rights, i 811,
General view of, az a consequence nf crime, 1. 966-971.
General view of, without criminal conviction, i. §18-835.

FORGED ORDER, {See CneaTs — Farse PRETENCES.)
is a false pretence, ii. 441,
FORGERY, (5ee Carats — Couxtrrrrrr MoxEY — COUNTERFEIT-

ING — Farsg PersoxariNe — FaLse PreETENCES — SIMILITUDE —
UtTrRIzG.) i

how defined — indictable, and why, 1. 479, 572, 734,

no defence for utterer, that he meant to repay, 1. 341.

a species of atterapt to cheat, 1. 572 and pote ; ii. 168,

may be, of fictitions name, 1. 572, 748,

not, by frandulently procuring signature, i. 584.

a apecies of cheat, 1. 534; ii. 148.

80 Is passing forged paper, ii. 148, 140.
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FORGERY, — continued.
need not be of a public document, i. 585; . 157. .
where persons separately execute each a part of instrument, i. 650,
who prineipal in uttering forged note, i. 654,
adviser in uttering, accessory, if absent, i. 676.
not, where no person to be cheated, 1. 743.
no apparent legal validity, 1. 743; ii. 158
cannot defraund, i, T48.
similitude to the supposed original, 1. 769.
when, the means of obtaining goods by false pretences, i, 814.
dizqualifies to be a witness, i, O74, 976,
punishment of, 1. $12. _
General discussion af the offence of, as to writings, i1, 521-612.
definitions, &e., ii. 521, 523 and note, 524,
The writing at common law, 525-532.
need not be with a pen, &e., il. 5235.
jmpressions of seals, 1i. 526.
printed votes, tickets, &e., ii. B2Y.
forgeries tending to injure individuals, . §28-530 et seq.
may be under seal or not, il 523.
{llustrations of writings that may be forged, i, 529,
general doctrine stated, 1i. 530.
forgeries prejudicial to the publie, ii. 531, 532.
public records, judicial process, seals, &o., il. 531,
general considerations, 1. 532.
The writing as being of legal efficacy, ii. 533-547.
the general doctrine of, 1. 333.
mush have, or appear to have, legal efficacy, ii. 533-537.
valid or invalid on face, it. 338-514.
prohibited bank-notes, &e., ii. 538, 439,
unstamped instruments, ii. 510.
if apparently good on its face, enough, ii. 541.
instrument paid and taken up, il. 541, 542.
forery of fictitious name, indictable, ii. 548, B4T.
form of indictment in such case, ii. 543.
nen-existing eorporation, ii. 543.
general doctrine of invalidity on face, ii. 544.
ambiguity on face, ii. B43-D47,
form of such indictment — when lies, ii. 545
railroad ticket — receipt for money, ii. 548.
fictitions name in such cages, il. 547.
The writing under statutes, ii. 548-571,
neadless legislation, ii. 543.
under English statutes as common law here, ii. 540-555.
general view ~—whether any are comrmon law here, ii. 548
statement of these statutes, ii. 550-554.°
their interpretations, ii. 535. :
nnder American statutes, ii. B56-558, 568-571.
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FORGERY, — continued.
how, as between the United States and the several States, ii. 857.
statutes and common law as to each other, ii. 558.
meanings of certain terms, ii. 539, 560.
¢4 promissory note,” ii. 561.
¢ bill of exchange, if. 552,
¢ undertaking for payment,” ii. 563,
¢ receipt for money, goods,’® &e., il. 564,
Hacquittance,” 11, 565,
¢ gbligation and bill obligatory,” ii. BG6.
¢ deed,” ii. 567.
& gontract,” i, 568,
¢ inatrument or writing,’” ii. 549,
¢« enrolment, registry, or record,"’ ii. 570
as to forelgn securities, il. 571.

The act of forgery, ii. B72-503.
writing entire instrument, or signature, ii. 572,
what alteration of an instrument, ii. 573-577.
destruction — severing a part from the rest, ii. 578.
writing by authority, or by supposed authorify, ii. 579,
departure from anthority, il. 580, 581.
signing, without authority, ** per procuration,” ii. 532.
personating another individual, real or fietitions, ii. 583.
false wriling to defrand, i. 584,
how in the United States, ii. 585.
whether one can forge his own name, ii. 534.
can another’s, though identical with his own, ii. 587,
false deseription — alterations — wrong address, ii. 586, 588,
frandulently procuring one o write his own name, ii. 539, 590.
altering an unexecuted instrument, ii. 591
the question of similitude to the genuine, if. 552-595.

The intent, ii. 500-601.
must be evil — how, public records, &e., it. 536, 597.
must be to defraud a particular person, ii. 598.
bow inferved, ii. 598, 599,

* where the person could not be legally defranded, ii. 599,
how, under stat. 14 & 15 Viet. e, 100, il. 599.
altering instrument by reducing the sum, ii. §00.
delivering forgad instrument as specimen of skill, ii, 601.
forged representation of being a partner, i, 601

What progress toward effecting the frand, ii. 602, 603,
fraud need not be accomplished. ii. §02.
illustrations of the doetrine, ii. 603.

Offences depending on and growing out of forgery, i, 604-608.
attempt Lo cheat by a forged instrument, what, &e., ii. 605,
mrust be an act as well as intent, ii. 605,
under statutes, the having with ingent, ii. 606,
uttering forged instruments contrary to stniute, ii. 607,
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FORGERY, — continued. ’
s putting off,”” < passing,” ¢ showing forth in evidence,” ¢ selling and
bartering,” ii. 608.
Coneluding questions, ii. 609-612.
whether is misdemeanor or felony, ii. G09.
against State or United States, ii. 811, .
prosecution either for common-law cheat or for forgery, il. 612,

FORMS. {See RELIGION.)

FORXNICATION, {Sec ADULTERY.)
punishable under the English ceclesiastical law, 1. 38,
how, under the common law, i. 38, 39,501,
conviction of, on indietment for adultery, i. 795.
conspiracy to procure girl for, ii. 2335, '

FORTS,
what law prevails in our, i. 159.

FOXES,
not subjects of larceny, ii. 773.

FRAUD, {Sce ELECTIONS — PARDON.)
effect-of, on consent to a battery, i. 261.
how as to rape, 1. 261, if, 1122,
effect of, on the rule that a prisoner be not twice put in jeopardy,

i. 1008-1011.
vitiates a pardon, i, 905, 906,

FRAUDCLENT BANKRUPTCY, (Ses BANKRUPT.)
eascs Telating o, collected, 1. 572 a, note.

FRAGDULENT CONVEYANCES,
how and when, indictable, 1. 572 a.

FREE NEGROLS, (See EMANCIPATION — NEGRO — SLAVE.)
consirnetion of statute against selling, into slavery, i. 560,
whether, have constitutional rights, i. 947,
punishment of lareeny by, i. 047.

FUGITIVES FROM JUSTICE, (See JURISDIOTION.)
doctrine coneerning, i 134.

FURNITURE. {See Goops Hirep — LoDGERS.)

GAMDLER. (See Gamixg — Gaming-Houses.)

GAME LAWS,
English and American, 1. 516.

GAMING, (Sce BrrTIiNg — GaMing-HousEs.)
whether, indictable, 1. 504.
- GAMING-HOUSES, {See BETTING — GaMING — NUISANCE.)

when, indictable, 1. 504,
whether keeping, disqualifies to be a witness, 1. 974, 075,
general view of the offence of keeping, i. 1135-1137.
GHOST,
killing a, 1. 873. _
GLASS HOUSE. (See OFreNsIVE TRADES.)
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GOLD IN MINE,
whether, subject of larceny, ii. 762.
GOODS. (8ee Lost Goops — PErsoNAL Goops — RECRIVING STOLEN

Goops — Work ox Goops.)
“ GOODS AND CHATTELS,”
meaning of the words, ii. 358, 785.

GOODS HIRED, (See EMnEzZLEMENT — LARCENY.)
the dectrine of larceny of, ii. 864868,
GOODS IN TRANSIT. (See EMREZZLEMENT — LARCENY — WaARKE-
MOTSEMEN. }
GOVERNMENT, {Ses ForrigN GOVERNMENT — LAW — MILITARY

AFD MarTIAL Low — OBsTRUCTING GOVERNMENT — PUBLIC REVENUXK
— TERRITORIAL Lrvrrs.)

and law, not identical, i. 9.
does not enforce all law, i. 10, 11.
How protected by the criminal law, i, 450485,
in its own existence and functions, i. 450-480.
interests inseparable from those of the people, i. 450, 451,
refusal to assist, indictable, i. 457. .
general duty of the subject to, i, 457, 459,
jndicial responsibility to, i, 460-463 and note.
classification of offences against, difficult, i, 480.
in its relations with other governments, i, 481-485.
creating disaffection towards, indictable, ii. 224,
GRAND JURY, (8ce CoNTEMPT — WITNESS.)
refusal to testify before, a contempt of court, ii. 273,
GRAND LARCENY, (See LARCENY — PETIT LARCENY.)
what it is, i, 670,
distinetion between, and petit, ii. 884.
GRANT,
what it carries with if, 1. 171
GRIEVOUS BODILY HARM, {See DEFENCE OF PERSON AND PROP-
ERTY — Serr-DEFENCE.)
eonstruction of statute against doing, i. 340.
perfect defence against, justifiable, i. 8685, 867,
mere apprehension of, not sufficient, i. 872,
GROSS LEWDNESS. (See LEWDKESS,)
GROWING GRAIN,
larceny of, under South Carclina statute, if. 784,
GUARANTY OF REPUBLICAN GOVERNMENT, (See Enmaxncr-
PATION — FrEE NEGROES — GovERNMENT.)
meaning of clause respecting, i. 181, note,
some views concerming, i. 161-171.
as affecting right of State legislation, i. 165,
how recognized and adjudicated, i, 186-171.
defined, i. 168,
GUARDIAN AND WARD,
view of the vriminal law relating to, i. 885,
YOL. 1L 49 769
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GUEST, (See DerENCE oF PERSON AKD PRoPERTY — DWELLING
Hovsg.)} '

may defend the house, i. 877.
GUIDE-BOARDS, (Bea Wax.)
construction of New Hampshire statate about, ii. 1287,
GUILTY,
plea of, as a confession, i. 977,
GUILTY PERSON. (See CRIMINAL.}
GULFS. (See Baxs.)
GUN,
demand of — it need not be in possession, i. '752.
GUNPOWDER,
keeping, in populous places, indictable, 1. 531, 1097.
how, before houses buils, 1. 1099,
GYI'SIES, (See VAGABONDS — VAGRANCY —= WANDERING MARINERS
AND SOLDIEES.)
whether, indictabls, i. 516,
false pretence by, of witcheraft, ii. 429 a.

HABEAS CORTUS, (See CONSTITUTIONAL Law — PRISONER OF
WaRr.)
power to suspend, i. 63, 64,
effect of suspension of, i. 64.
interpretation of the statute suspending writ of, i. 64, note.
cannat be uged to release prisoners of war, i. 63 and note.
by State and national courts concurrently, ii, 1022
necessity as raising an exception to act of, i. 854
declining to make return to, & contempt, ii. 253.
HALE, (See Booxs ox THE CRIMINAL Law.)
Pleas of ihe Crown by, as authority, i. 83,
HARBORS, (See Anms oF THE SEA.)
ohstructions of, injuries o, neglect to repair, indictable, 1. 531.
HARES,
when, subjects of larceny, ii. 773.
HAWEKINS, (See Books ON THE CrrMINAL Law.)
Pleas of the Crown by, as authority, i. 38
HAWKS, :
whether, subjects of larceny, ii. T71.
HEALTH. (See PueLic HEALTE.)
HENS,
are subjects of larceny, ii. 774,
HERESY, (See Pynric Moravs.)
whether, indictable, i. 487, §15.
HIGH SEAS, {See MarrTiMz JURISDICTION — OCEAN — PIRACY.}
jurisdiction over offences committed on the, i. 117, 176, 201.
HIGHWAY, (See Popric Ways — WaT.)
meaning of the word, ii. 1268.
[T3 HIS,”
the word, may include a woman, ii. 844,
TN
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HOMICIDE, (Ser DEFENCE oF PERSON AND ProOPERTY — Excusa-
BLE HowioipE — JusTiFIABLE HoMICIDE — MALICE AFORETHOUGHT
— MaxsLATGHTER — MURDER — THREATS.)

blow in one jurisdiction and death in another, 1. 112-116, 143
;pardon o, before the death, i. 113, note. ' .
in indietment, whether ¢ mortal ** injuri i

of men in battle, not indietable, i. 1;1. e wleged, 3. 11, note
otherwise, to kill alien enemy, 1. 134.

produced by earelessness, indictable, i. 217, 314, 821,

request of person killed, no defence, i. 259, 510.

when, justifiable on the ground of mistake of fact, i. 305

how, divided in law, 1. 334, 401, 409, 547. ' .

gmall provocation not reduce, to manslaughter, i. 227.

:Wht‘-.m murder, though death not intended, i. 328, 736.

indictable when act causing death unintended is malum in se, 1. 332
not, when it is malum prokibitum, i. 332. T
unintended, is murder or not, according to evil of intent, i. 334,
8o, according to kind of intent, i. 328, 534, o

one compelled to take life, not punishable, i. 846.

in gelf-defence, whether punishable, 1. 848, 349, 615.

how, of killing innocent person to save self, i. 348,

w!xether marital coercion excuses wife in, i. 358, 361.

wife not liable for death of apprentice from neglect, i. 364
drunkenness as an excuse for, i. 409, 414-416. ’ )

by abandoning young children, i. 557, 883.

neglecting to give them food, i. 557, 883.
servants, apprentices, &e., 1. 557.

by working on the fears; &c., i. 562 and note.

by command to servant, &ec., i. 562,

compelling ancther to suicide, i, 562.

producing conviction of murder by perjury, 1. 564,

where death eomes from opposing unlawful act, 1. 633.

who liable for death caused by careless riding, i. 635.

when confederates in an unlawful act guilty, i. 632, 642
counselling to suicide, i. 510, 652. T

parties and seconds in duels, i. 654; . 311.

how, as o accessorics, i. 666.

accessory in, by advising murder of unborn child, i. 678.

cannot become accessory after, before death, i. 693.

attempt, what intent, i, 736.

how act which produces, viewed in degree of enormity, i. 780
?on:!mitted in the commission of arson, i, 781. T ]
Tnchctment for murder in first and second degrees, i. 797

in prevention of crime, i. 854. T )
committed in self-de j i t
?mm raroper o f;:uizf-a,ag; 'common law subjeets to forfeiture, t. 968.
in r!:mtua.l eombat, 1. 870 ¢f seq.

indictment for, after convietion for assault, and death, i. 1059,
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HOMICIDE, —- continued.,

HOMICIDE, — continued.
the intent which distinguishes murder from manslaughter, ii. 675-678.

General discussion of the offence of felonious, ii. 813-745.

Historical introduction and general divisions, il. 613-628.
importance of discussing this title in a proper order, ii. 613, 814.
important place occupied by the history of the subject, ii. 616
bomicide not felonious, ii. 617.
justifiable and excusable homicides defined and explained, il. 618-622.
what wag murder anciently, . 623.
how the law was changed to its present form, ii. 624-626.
the result to which the change grew, il. 627, 623,

What homicides are indictable, i, 620-671.
general view, ii. 629.

on what being the cffence may be committed, il. 830-634.
every human being — outlaw, &c., il. 630. :
enemy — in battle — condemned to be hung, ii. 631.
¢child unborn — when deemed a human being, ii. 632-634.

the act by which felonicus homicide is committed, ii. 635-6£1.
what is a sufficient killing, ii. 633, 836.
as $0 the death being caused by the act, ii. 637-639.
concerning the time of the death, it. 840,
view of the kinds of forca resulting in death, it, 841,
unlawinlneds of the force, ii. 642, 643.

committed in making artests for crime, ii. 647-651.
when the committer of an offence may resist, ii. 65
resisting arrest and attempts to suppress a quarrel, ii, 852-655.
geparating persons in a quarrel, ii. 653.
suppressing riots, affrays, &c., ii. 654, 655.
kinds of force permitted, il. 656.
kinds of force not permitted, ii. 656,
nnlawful force employed as a threat — attempt, ii. 656.
all unlawful force felonious, if death follows, ii. 657.
iNustrations, ii. 637.
death from neglect — degree of duty, ii. 659-662,
general doctrine on this point, ii. 65%.
illustrations, il, 660-662.
gome relations of life considered, ii. 663-667.
parent and child, master and servant, &e., ii, 663.
physician, a8 to patient, ii. 664.
men undertaking business which requires care, ii. 685
jailer, as to the prisoner, ii. 660.
wsing a public way improporly, ii. 867.
eause of the death must be sufficiently near, ii. 658,
carelessly navigating a steamboat, ii. 669.
The intent which enters into felonicus homicide, ii. 670, 671,
peed not be to Kill, ii. 670,
drunkenness, ii. &e., 671,
Murder distinguished from manslanghter, ii. 672-722.
preliminary views, ji, 672-674.
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malice aforethought — technical doctrine, ii. 674.

malice instantaneons, &e., il. B77.

?,ct as viewed without direct refercnce to the intent, ii. 679-693.

in eriminal law, all acts referable to the intent, ii. 679.

intent sometimes determined by technical rules, ii, 879,

deadly weapon used, murder, ii- 680.

illustrations, ii. 682-685.

immoderate chastisement, 1. 683, 684,

weapon nob deadly, but improper for correction, ii. 685, 690.
nunskilfulness of physician, ii. 835,

?arent and child, husband and wife, &ec., ii. 686.

intentional acts dangercus, done without excuse, ii. 887,

jailer confining prisoner, &e., ii, 687.

distinetion between murder and manslanghter further stated, ii. 689
illnstrations of doctrines, il. 690. ’ )
general test, ii. 691.

i.n eommitting misdemeanor — committing felony, ii. 691-693.

in committing civil trespass, ii. 642-

how far intent considered in the foregoing cases, il. 692, 693.
carelessness, il. 692, 693, ’

get viewed with direct reference to the intent, ii. 694-896,

felony intended —misdemeanor infended, ii. 694.
under what circumstances murder, when intent is to kill, ii. 895.
further distinctions, ii. 696.

act viewed relatively to the conduct of the person killed, ii. 897-718.

manslanghter, mind elonded by passion, ii. 697.

aszault, mutual combat, &e., the general doctrine, ii. 698, 659.
the doctrine illusirated and discussed, ii. 701-713. ’
defence of the dwelling-house, ii. 707,

killing wife in act of adultery, ii. 708.

Killing person committing sodomy with child, i, 708.

killing one detected in other erime, ii. 708.

general rule, whether provocation reduces to manslanghter, ii. 710
passion having fime to cool, but not cooled, ii. 710-T13. )
length of cooling time required, ii. 711-7T13.

if mind not in fact under passion, not murder, ii. 714.

killing in a guarrel after killing premeditated, ii. 715-T17.

the doctrine further extended, ii- T18.

r.qurder and manslaughter as to acts of third persons, ii, 719.
distinction, under statutes of some States, . 720-722.

Statutory divisions of murder, ii. 723-730.

two degrees of murder — Pennsylvania and Michi ii
' ¢ chigan statutes, ii. 723.
Il_:«har_m, O?no, New York, Massachusetts, ii. 724, 725. ’
historical vicws as o interpretation of these statutes, ii. 728, 727,
how thest_a statates have been inferpreted, ii. 728.
further views, ii. 729, 730.
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HOMICIDE, — continued.
Statutory divisions of manslanghter, ii. 731.
Definition and general doctrine of murder, ii, 732-785.
the usual definition, ii. T82.
better definitions, ii. 733, 734,
definitions of this offence are of but little help, ii. 735.
Definition and general doctzine of manslaughter, il. 736-7388.
definitions, ii. 736, 737,
they ave of but little help, ii. 738.
Attempts to commit murder and manslaughter, ii. 789-743.
mainly discassed in the first volume, ii. 739.
assault with intent, ii. 740.
in attempt to murder, the killing must be intended — evidence, ii. 741
various other points, ii. 742, :
attempts are only misdemeanors, ii. 743,
concluding questions, 1i. 744, T45.
murder and manslaughter are felony, i, 744,
in what county — seeond jeopardy, &ec., il. 745
HONEY BEES,
reclaimed, are subjeets of larceny, ii. 771, 777,
HORSE,
false pretence eoncerning, ii. 451, 483.
is subject of larceny, ii. 774.
HOTEL. (See Inn — TrprLiNG-HoUSE.)
HOUSE, {See DisorperLY HouseE — DweLLIRG-TOUSE.)
when indictable to tear down or break, i. 298, 537.
may be so filthy as to be a nuisance, i, 490.
used for committing offences, indictable, 1. 1118, 1121,
not co-extensive in meaning with dwelling-house, il 104.

HOUSE-BREAEING. (See Burgrany, &e.)

HOUSE, DISORDEELY. (Sece DsorpERLY HoUsE.)

HOUSE OF ILL FAME. (See Bawoy-HousE. )

HOUSE OF REPRESENTATIVES. {See LeGIsLATIVE BopIEs.)

HUSBAND, (Sce WIre.)
responsibility of, for wife’s crimes, i. 801 a.
false pretence of bringing back, to wife, ii. 129 a.
causing wife’s death by neglect, ii. 662, G86.
killing wife in chastisement, ii. 683.
Eilling wife taken in adultery, 1i. T08.
cannct commit larceny from wife, ii. 872.
HUSBAND AND WIFE, (%ee COVERTURE — IoMESTIC RELATIONS —
HysBaNt — MawriEn WoMeN — WIFR.)
may be indicted jointly, i. 363, 3G6; exceptions, i. 864366,
sometimes husband must be joined, i. 3606,
views of the eriminal law relating to, i. 890381 a.

iCE, )
when, the subjeet of larceny, ii. TE4.
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IDIOCY. {See InsamiTyY.)
IDLENESS,
whether indictable, i. 453, 454, 515, 516,
IGNORANCE OF FACT, (See Homrcipe — INTENT — LinEr.)
as an excuse for crime, 1. 297-312.
the presumption, what, i. 301, 305.
facts though not known may be set up in defence, i. 440, 441.
men not conelusively presumed to know facts, i. 440.
IGNORANCE OF LAW, {See INTEXT.)
not generally an excuse for crime, i. 294300, 384 and note, 753.
presumption thai men know the law, i. 284, 285.
statu$e which could not be known, i. 205,
exceptions to general doctrine, i. 207-300.
when blended with ignorance of fact, i. 311.
fee taken under, ii. 399 a.

ILLEGAL VJOTING. (See BRIBERY — ELECTIONS.)

ILL FAME, (Ses Bawpx-House — HousE oF ILL Fame.)
meaning of the words, i. 1088,

IMPEACIIMENT, (See PArRDON.} -

who punishable by, and to what extent, i. 462, 443.

whether pardonable, i. 912,
IMPOSTURE. {Sea RELIGIOUS IMPOSTURE.)
IMPRISONMENT, (See Farse TMPRISONMENT — FIXR — KIDNAPPING

AND FALSE IMPRISONMENT.)

and fine, as punishment for misdemeanor, i. 940, 941,
INCAPACITY OF MIND. {Bes INBANITY.)
INCEST,

whether, indictable, i. 502.

attempt and preparation for attempt distinguished, i. 764.

conviction of, on indietment for rape on daughter, i. 795,
INDECENT EXPOSURE. (See ExrosUuRE OF PERSON.)
INDIANA,

common law in, i. 35.
INDIAN TERRITORY,

whether the United States or a State has jurisdiction over, i. 154.
INDICT. {See THREAT TO INDICT.)
INDICTABLE, (See Acr — INTEXT, &e.)

all public things which statutes forbid, i. 237, 238.
INDICTMENT,

may lie in matters not necessarily criminal, i. 82

liability to, elsewhere, no defence, i. 142,

duty of private persons to procure, i. 233, 270-2786.

civil suit will not bar, i. 264-266, 1069.

may be against husband and wife jointly, 1. 363.

exceptions to the last proposition, i. 366.

the intent, how indicated in, i. 426429,

how drawn, in reference to the two sorts of principals, i. 648.

how, against procurer of treason, i. 682-684.
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INDICTMENT, —— continued.
against procurer of misdemeanor, 1. 685.
form of, as affecting décisions interpreting statutes, i. 753.
in attempls, adviser and one who underiakes and fails, joined, i, 772,
not join accessory before and principal, in felony, i. 772,
may cover, conjunciively, negative clauses of the statute, i. 785,
on statutc against receiving stolen goods, i. 783,
how drawn, in murder of first and second degrees, 1. T97.
offence proved must be within the allegations, i. 768,
how, when joint, and evidence shows offences several, 1. 802,
against several persons, eonviction of one, 1. 800.
for felony, whether conviction of ynisdemeanbor, i. 804 et seq.
for misdemeancr, and a felony proved, i. 812-815,
for full offence, conviction for attempt, i. 808.
gurplusage in, does not vitiate, i. 810,
word * felopionsly ** does not, 1. 810,
no new, after an acquittal, i. 994.
pendency of one, no bar to another, i 1014,
defective, effect on second prosecution, i. 1021,
effect of quashing a valid, i. 1027.
INDIVIDUAL,
how the law protects, i. 554593,
« INDORSE,”
meaning of the term, ii. 570 a.
INFAMOTUS CRIME,
what is, 1. 972,
INFAKCY,
as an exeuse for crime, the law considered, i, 367-373.
whether infant can consent to an assault, ii. 36,
cheating by pretending to be of age, ii. 153.
legal meaning of the word infant, 1. 567.
twelve years — ten years — fourteen years, i, 554; il 1118,
under fourteen, no assault with intent to commit rape, i. 378, 746.
INFECTED PERSOX, (See CoxTagrous DISEABE.)
not to be taken into the public way, i. 490,
INFORMATION: {Bee CrIMINAL INFORMATION.)
INJUNCTION, {Bee CoNTEMPT.)
dizsobeying, contempt of court, ii. 256
INJURY, (See Mariciovs INJURIES.)
need not be actual, to maintain indictment, i, 230, 240, 243, 244.
INN, (See DrsoxnERLY [10USE — INTOXICATING Liquor.)
disorderly, indictabls, i. 504, 1110, 1118.
INNKEEPER,
when, indictable for not entertaining traveller, 1. 532,
INNOCENT AGENT, (See AGENT —— BERVANT.)
what iz, 1. 310.
whether court is, i. 564
employer of, is a principal, i. 651,
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INSANE PERSOXN, {See T¥aawITY.)
empioyer of, guilty as principal, i. 651,
INSANITY,

Dr. Ray’s classification of, i. 378, nots.
?roduced by drunkenness, i. 406, £07.
in woman, effect of, as to rape, 1. 261; ii. 1121, 1123, 1124.
General discussion of, as an excuse for erime, i. 374-396.
how the matter divides itself, i. 874.
1o eriminal intent without mental capacity, i. 375.
\:.msa.tisfactory gtate of the cld law, i. 373, note.
ineapacity must be sufficient in degree, i. 376 and note, 878.
the old tests — old law, 1. 876.
some discussion of Frecman’s case, 1, 376, note.
difficulty of understanding the legal decisions, i. 377, 878, 381.
gome discussion of Arnold’s case, i. 378. '
medical errors, &e., 1. 377, 378.
numerous phases of insanity, i. 379,
monomania — intermitéent insanity, i. 380.
test as to what insanity will exempt, i. 381 ot seq.
the question as one of fact, not of law, i. 383.
the usual test, 1. 884,
discussed, i. 384, note.
how applied, 1. 385.
applicabla under what circumstances, i. 386-388.
hornicidal insanity, i. 387 and note, 388,
may be insane, thongh conscious of doing wrong, 1. 887, 388,
geneml views coneerning the foregoing tests, i. $80-301.
insane belief of what if true would legally justify, i, 392, 393
general doctrine of delusion, i, 304. T
soma discussion of Hadficld’s case, i. 392-394,
new questions as to, continually arising, i. 395.
incapacity for crime distinguished from eivil incapaecity, i. 896.
one ¢an be neither {ried nor punished while insane, i. 396.
INSTRUMENT, {See FORGERY.) ’
legal meaning of the word, ii. 569,
«INSTRUMENT ADAPTED FOR COINING,”
meaning of the words, ii. 204.
INTENT, (See Act — IGNORANCE oF Law.)
act and, must concur to constitute erime, i. 204208, 287,
presupposes capacity for erime, 1. 203, 375 and note.
doctrine of, applies to both lowest and highest crimes, i. 2947
why not, to civil suits, i. 247. T -
distinetions, in civil and criminal proesdure, as to, 1. 286, 288
leg?,l, not vitiated by accompanying inferior intents, 1. 33,9. .
ult\ln:}ﬂ.te‘ good no defence against prohibited intent, i, 841, 343,
!:u:n:v ll?d.ll.fated in law writings and proceedings, i. 425—429‘ :
in indictments, cireumlocution employed to express, i 426.
roay be less, as act is more wicked, i. 760, 768. T '
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INTENT, — continued.
not ordinarily works forfeiture, i. 823, 834.
in what eases the, of the civil jurisprudence sufficient, i. 1074-1078.
General discussion of the doctrine of the intent, 1. 204429,

INTERNATIONAL LAW, (See Law oF NaTIoNs.)
INTERPRETATION OF STATUTES, (8ee ¢ 0On” — STATUTES —
WorDs.)

gtatutes how construed — general doctrine, i. 755.
analogies of common law followed, ii. 118.
statutes against champerty, &c., interpreted strietly, i, 139.
gtatute not repealed without negative words, ii. 174
corporation included nuder word person, it. 838, 339.
when the forbidding of bank-nobes is directory, ii. 539.
our courts follow the English intcrpretation of statutes adopted from
England, ii. 900 and note.

INTOXICATING LIQUOR, (See TreruiNg-House.)
larceny of money received for, gold withoub license, ii. 78L.
when seiler responsible for crimes of purchasers, i. 318.
wife may be prosecuted for unlawiul selling, i. 366.
constitutionality of statutes regulating sale of, i. 483, 833, 834,
whether license required to sell, i. 505
purchaser from seller without license, not indictable, i. 658, 761.
cne who sells as agent, is, 1. 558,
procurer of sale, to be held as seller, i. 656.
persuading another to soll, whether indietable, i. 858 and note, 761.
contraet to sell not indictable, i. 761,
one guilty as common seller, and of specific sales, 1. 782,
where more defendants than one, sentence what, 1. 957..
after conviction as commen seller, the sales indictable, i, 1065,
specific sales, evidence of being common seller, 1. 1065.
constitutionality of forfeitures for selling, i. 833, 834,

INTOXICATION, (See DRUNKENNESE.)
whether, an excuse for blasphemy, ii. 84.

JAIL, (See Eacare — Pr1soN BREAGH.)
whether burning of, is arsen, ii. 15,
JAILER,
. taking life of prisoner by improper confinement, ii. 666, 687.
JEOPARDY, NOT TWICE IN, (See ConsrnT — LAW OF Narrons

w~ NEw TrIAT — NoL. T'rO8, — VERDICT.)
General discussion of the docirine of no second jeopardy, i. 978-1070.

Introductory statement, i. 978, 979.

division of the subject, i. 979.
General view of the doetrine, i. 980-994.

common-law rule against being twiee put in jeopardy, i. 980,

made & constitutional Tule in this conntry, i. 881.

whether our decisions alter common-law doctrine, 1. 982.
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JEOPARDY, NOT TWICE IN, — confinued.
1st, locality over whick it extends, i. 983-989,
between country and country, 1. 983.
whether prosecution in one bars in anather, &e., 1. 954989,
2d, to what offences applied, i. 990, 981,
strietly, to felony only, i. 990.
by construction, to misdemeancr also, i. D50.
34, how binds government; and whether, defendants, i. 992-994.
for defendant’s benefit, so he may waive it, i. 892.
binds government — no steps backward, i 992.
Waiver by defendants, i. 895-1007.
how far prisoner may waive rights, 1, 895-998.
reason of the doctrine, it §96.
jury discharged — defective verdiet — judgment vacated, &e., i, 03,
judgment erroneously arrested on good indictment, i. 1000
new trial, pardon to the defendant, i. 1001, 1002,
waiver goes only as far as relief sought, i. 1004.
conviction of part, and acquittal of residue, i. 1004.
verdict on part of the charge, i. 1004, 1008,
Fraud in the matter committed by defendants, i. 1008-1011.
fraud at the hearing, how, i. 1009.
where a man procures himself to be indieted, i. 1010.
general suggestions on the question of fraud, i. 1011
Rules to determine when thers has been a jeopardy, 1. 1012-1047,
question one of constitutional law, i. 1012
after jeopardy attaches, no second jeopardy, 1. 1013,
attaches when jury is impanelled, i. 1014, 1015.
after that, no nol. pres., &e., i. 1017.
observations of judges contrary to this view, i. 1018,
reason why this view is correct, i. 1019,
for jeopardy to attach, preliminaries not be erroneous, i. 1020
no jeopardy where indictment is defective in form, i. 1021.
how when judgment is rendered on invalid indictment, i. 1028,
writs of error in favor of the State, i. 1024
other impediments than constitutional to rehearing, 1. 1023.
when legislative provision for rehearing unconstitutional, i. 1028,
tribunal being without authority, i. 1028,
defects neither of Tecord nor apparent, i. 1030 et seq.
term of court elosing before canse finished, i. 1031,
gickness interrupting trial, i. 1032
jury being unable to agres on verdict, i. 1033-1033.
better view of the whole doctrine, i. 1086,
after jeopardy without conviction, prisoner discharged, i. 1037.
difference between error of judge and jury’s misconduet, i. 1088,
juror found not sufficiently sworn, insane, ingompetent, &e., i. 1039
jurors less in number than law regnires, i. 1640.
when appeal lies from wrong direction of the judge, i. 1041
general view on principle of remaining points, 1. 1042-1047.
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JEQTPARDY, NOT TWICE IN, —eontinued.

When are the offences the same, i. 1048-1068.
no bar if not same ocffence, 1. 1049.
propositions resting on prineciple, i. 1051.
variance — wrong county, &c.— the test, i. 1052, 1053,
conviction for larger offence bars less, 1. 1054
how, of conviction for less, i, 1045-1057.
assanlt, eonviction for it, death afterward, 1. 1059,
limit of the right to cut up offences, i. 1080,
difficulty — illustrations, 1. 1061-1069.
battery — public way —larceny, &e., i, 1061.
burglary — lavceny —robbery, i, 1062-1064.
game evidence may establish several erimes, i. 1085,
gales, &o., of intoxicating liquer, i. 1085.
forgery, larceny, &ec., i. 1066,
several penalties for one erime in several saits, i. 1067,
prosecutions under ¢ity by-law and under statute, i. 1068.
civil damage and penal consequence, i. 1069,

The doctrine of autrefois attaint, i. 1070.

JESUS CHRIST, (See CHRISTIANITY — RELIGION.}
reviling, indictable, ii. 78. _
JUDGE, (Bee CoNTEMPT — MALFEASANCE AND NoN-FRABANOE. )

how punishable, i. 462,

trial broken off by sickness of, 1. 1032, :
inferior, refusing obedience to superior, a contempt, ii.- 268.
abusing, out of court, whether contempt, ii. 257, 258. -

JUDGMENT. (See ARREST OF JUDGMENT — ERRONEOUS SENTENOE
— BENTEKCE.) _

JUDICIAL CONTEMPT. (Ses CoxTEMPT OF CoURT.) _
JUDICTAL OFFICER, (See MALFEASANCE AND NON-FEABANCE -~
-OFFICER.)

when, not indictable or snable, i. 460, 462,
JUDICIAL PROCEEDINGS. (See CoUrT.) :
JUDICIAL BALES, {Sce CHAMPERTY AND MAINTENANCE.)

not within champerfy acts, ii. 13%.
JURISDICTION, . (S¢e Locariry oF CriMe — MARITIME JuRiz~

prerioN — Stares — UNITED STATES.)
. with respect to loeality, i. 99-203.
when two governments punish same act, i. 186-144.
larceny abroad, and goods brought here, i. 137-141.
national and State, how concurrent, i. 155, 172, 178, 179,
no gonvietion without, i, 811.
JURISPRUDENCE, (Sea Law.)
the source and nature of, i. 1-21.
difference in the various systems of, i. 18.
JUROR,
not punishable, i. 482
personating, indictable, i. 468.
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JUROR, — eontinued.
preventing attendance of, indictable, i. 488.
person infamous cannot be, 1. 977.
effect of withdrawing a, 1. 1016.
trial broken off by sickness of, i. 1032.
escapes, found incompetent, &ec., how second trial, i. 1038, 1039.
separating from his fellows, &e., a contempt of court, ii. 265.
JURY, {See JroPARDY.)
not to be instructed in ahstract doetrines, i. 379.
attempts to inflience, indictable, i. 468.
in some States, asgess punishment, i. 934,
effect, on second trial, of inability to agres, i. 1033-1036.
discharge by court, officer, &e., i. 1037, 1088,
cause tried by too few, not sworn, &e., i. 1038.
ground of challenge discovered, i. 1038.
discharge, with prisoner’s consent, i. 898.
JUSTICE. {See Divixe LAw— OBsTRUCTING JUSTICE.)
JUSTICE OF THE PEACE, {See JupicIAL OFFICER — Mats
FEASANCE.)
‘when, commits barratry, ii. 67.
judgment by, as barring prosecution in higher court, i. 1028, 1029.
eontempts against, ii. 244-216, 265.
indictable for what malfeasance in office, ii. 972 ef seq.
JUSTIFIABLE HOMICIDE, (See DEFENCE oF PER3ON AND PrOP-
er1Y — ExcusasLk HoMICIDE — Homicipe — SELF-DEFENCE.)
what it is, il 618, 619,

KENTUCKY,
boundary line between, and Ohio, 1. 150.
EIDNATPING, (See Kipnarping ANXD Farse IMPRISONMENT.)

indictable, 1. 553.
lifc taken in resisting, i. 863.
EIDNAPPING ANKD FALSE IMPRISOXMENT, {See Farsz Iu-
PRISONMENT ~— K IDNAPFING. ) i
General discussion of these offences, i, T46-T54.

introductory view, il. 746,

False imprisonment, ii. 747-749.
general view of the offence, ii. 747.
definition, and statement of doctrines, ii, 748.
is mirdemeanar, ii. 749.

Kidnapping, ii. 750-756.
definition, and general statement of doctrines, ii. 750,
eomsent of young children to being kidnapped, ii. 751
Ilincis and New York statutes, &e., ii. 752, 753.
other statutory kidnapping, ii. 753.
eustody of child under decree of divoree, ii. TH4.
degree and locality of the crime, ii. 755, 756.
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KING, {Bee GOVERNMENT.)
of Fngland, not punishable, i. 461.
subject refusing to aid, against invasion, i. 469.

LAB.OR, {See WagEs.)
regulating, and compelling men to, i, 453-455.

LABORERS, (See ConsPIRACY — LABOR — WAGES — Work.)
combinations among, to raise their wages, ii. 189, 230-283.
LAKES, (See TERRITORIAL LimiTs.}
whether, within counties, i, 148,
LAND, {See REAL ESTATE.)
false Tepresentation concerning, a false pretence, ii. 496, 444,
LARCENY, {(See CoMpoUND LarcENY — EMBEZZLEMENT — GrAND
LaARCENY — INTENT — PETIT LARCENY — PRIVATELY — ROBBERY —
STRAL.)

how defined, i. 207, 342 ; i, 758.
intent to steal and trespass must coneur in point of time, i. 207.
committed of a thing of smallest value, i. 224.
is a private wrong, i. 232
pot committed when owner eonsents to the taking, i. 260, 588.
when owner purposely exposes property, i. 262, 268,
property delivered to the thief, i 268.
how excused by ignoranee of law, i. 207.
not eommitted by careless trespass, i. 320
must be two intents, 1. 342,
how, when food is taken to preserve one's life, i. 349,
when drunkenness excuses, i. 411,
the intent, how expressed in indictment for, 1. 426.
from post-office, when committed, i. 440; ii. 904, note. .
aggravated and statutory, i. 567.
whether committed of chose in action, i. 578; ii. 768-T70.
whether, by taking use of a thing, i. 679.
requires physical force, notanental, 1. 582,
not frand, i. 583.
parting with property, possession, i. 588, 585.
what makes principal in, i, 654
accessory before in, i. 676.
divided info grand and petit, i- 678.
how the distinetion in this country, 1. 678.
attempt to commit, when, though impossible, i. ‘741, note, 748, T45.
solicitation to commit, indictabls, i. 'T67.
indictment 9 second offence, conviction as first, i. 798.
conviction of, on proof of burglary, . 792, T96.
lesa valne than charged, i. 799.
grand larceny, conviction of petit, i. 799.
limit to last doctrine, i. 801, 811.
in one State or country, and goods carried into another, 1. 137-142.
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LARCEKY, — continued.
by negro, punishment of, 1. 947.
disqualifics for being a witness, i. 974, 875,
of different articles ab same time, indictment and its effect, i. 1061
conviction in one county, when bars indictment in another, i. 1061,
whether an act can be, and also a cheat, ii. 168.
not, for servant to take master’s money from third person, ii. 365.
General difeussion of the offence, ii. T57-801.
pimple larceny, divided into grand and petit, i. 879; ii. T57.
definitions of larceny, ii. 758 and nofe.
" the same discussed, ii. 758, note.
subject incwmbered with technical rules, ii. 760.
statutory and at common law, ii. 761
What property subject of, ab the common law, ii. 761-781.
not real estate, or things adhering to it, ii. 762-764, 770,
how of things after being severed from it, ii. 765 and note, 76¢
must be of things valuable, ii. 767.
piece of paper, ii. 763.
choses in action, ii. 768-770.
deeds, &e., of real cstate, . 770.
wild animals, ii. 771-779.
dead human bodies — shrond, &e., ii, 780.
things gotten by wrong — stealing from thief, &e., ii. 781
What property subject of, under statates, ii. 7R2-787,
The ownership of the property, ii. 788-793.
must be owner, ii. 738.
must be another’s— in indictment, how laid, ii. 789,
larceny of one’s own goods, when, ii. 790, 791.
how, wher part-owner, ii. 792.
limit of the doctrine, ii. 703.
The asportation of the property, ii. 794-798.
what removal of the goods, what control, ii. 794, 785,
offence not purged by giving them back, ii. 796.
illustrations showing what asportation necessary, ii. 797,
how, of toling horse, &e., ii. 797, 806,
The trespass, ii. 799-839.
the doctrine of trespass stated, ii. 798-808.
the kind of force requisita, ii. 804-810.
maust be physical — illnstrations, ii. 804,
how of domestic animala, &e., ii. 506.
gift extorted by array of force or by threats, ii. 807.
goods obtained by fraud, ii. 808.
jliustrations — playing &t hiding under the hat, ii. 810.
eonsent to the taking, ii. 811-822.
no trespass where there is consent, i, 811.
same, though consent is obtained by fraud, ii. 812.
consent to part with ownership, not mere possession, ii, 813
illustrations, &e., ii. 813.
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LARCENTY, — continued.
otherwise in Tennesses, il. 814.
consent on condition precedent, ii. 815
how the last rule applied, il. $16-822.
making change, ii. 817.

difference between civil and criminal jurisprudence here, 1.

ring-dropping and the like, ii. 819, 820.
consent given, in order to punish the thief, ii. 821 .
when consent comes through an agent, ii. 822,
ax concerns the possession of the goods, ii. 823-83%.
must be from the owner’s possession, ii. 823.
need not be from the owner’s custody, ii- 824,
difference between custody and possession, ii. 824 ek seq.

how determine whether one has custody or possession, ii. 826-889.

818.

one having the enstedy must still commit a treapass, ii. 827.

how determine whether he has committed it, ii. 835-839.
how under the rule of uliimate destination, i, 828-832.
illustrations, ii. 830-882.
special property — quasi ownership, ii. 833.
The intent, ii. 840-852.

must be felonious, ii. 840-

no larceny, where a mere carecleas trespass, il 840.

to deprive of ownership, not mere possession, ii. 841

a part of the thing, il 841 a.

whether must be fucri causa, ii. 842848,

where the taking is to secure @ debt, ii. 849.

food — ignoranee of law — carelegsness -~— drunkenness, ii. 860. .,

taking under a claim of right, ii. 851.

under usage, ii. 852. : .
Particular things and ciasses of persons, ii. 853-883.

by servants, ii. 854-856.

by bailees, &e., ii. 857-871.

commion carriers — drovers, ii. 858-862.

hirers of goods, ii. 864 863.

furniture let to lodgers, ii. 866,

goods delivered to do work on, ii. 867, 868. .

animals to keep and feed, ii. 869.

warehouse-men, ii. B70.

commission-mezchants, &e., ii, 87%.

wives, and receivers from them — adulterers, ii. 872-874.

treasure-trove, wreck, gea-weed, &c., il. 875-877,

Jost, abandoned, and mislaid goods, ii. 878-883; also, 1i. 758, note, par.

17; 38, 875.
Concluding questions, ii. 884-801.
distinction of grand and petit larceny, ﬁ 884,
degree of the crime — punishment, &e-, 3i. 885.
a.ttempts—misprisions, ji. 886, B87. - 3
offence, how divigible — gecond jeopardy, ii. 888, 839,
T84
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LARCEXY, — continued.
in what loeality indictable, i, 890, 891,
LLARCENY FRO3JM TIIE PERSON, {See PICEPOCEET. )}
the law of, 1. 895-899. -
it privily, without his knowledge,” i, 893, 394,
drunk and astecp, 3. 897.
“ by stealing from the person,” ii. 898.
the asportation in, ii. 899.
LARCENY IN SHOPS,
the law of, il. 900-004.
LARCEXNY IN TIE DWELLING-HOUSE,
the law of, ii. 900-903.

LAW, (See Common Law— ConstiTeTioNaL Law —Crivivan Law
—Diving Law — Forergy Law —IgxoraxCE OF Law — JurisDIC-
TION — JURISPRUDENCE — LAW 0F NATIONS — LEGAL BEABONING —
Lrgar Reasoxs — Mrortary axe Martian Law — Scoten Law.)

nature and sources of, 1. 1-23,

primary and medified, how distingnished, i. 15,

into what classes separable, 1, 22-20,

¢ivil and eriminal, how blending, i. 23,

not changed by change of government, i 9, 14, 190.

sll law not enforced by the courts, i. 10, 11, 16.

different mcanings of the word, i. 18.

may exist without courts, i. 193, 195, 199,

canaoct be enforced without courts, i. 1493.

of State and United States in each other’s tribumals, 1. 181 ii. 1022,

LAW OF NATIONS, (8See CovquUEsT — CONSTITUTIONAL Law —

JURISDICTION. )

enforced by war, i. 14

as limiting the construction of statutes, i. 115 and note, 124.

all nations bound by, 1. 124.

various prineiples of, discussed, i. 98-144, 484,

NoTe. — Particular questions on law of nations are discussed also under other titles.

LAWYERS, (See AnpvocaTE — MALPRACTICE — PRIVILEGED Cou.
MUNICATIONS. } '
responsibility of, for erime, i, 803.
conspiracy of, with client, indictable, i. 895,
how punishable for barratry, ii. 69.
when, guilty of champerty, ii- 132,
eontempts of court by — disbarring, i. 808; ii. 255 .
LEAGUE.  (See MARINE LEAGUE) ¢ il 253 and wote
LEASE,
riotous termination of, indictable, i. 537.
LEGAL MAXIMS, {Sce Maxivs.)
LEGAL PROCESS, (Bee CourT — TrOCEEDINGS IN COURTS.)
how, justifies a wrongful act, i. 855. .
abuse of, indictable, i. 588.
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LEGAL REASOXNING,
how, differs from legislative, 1. 277.
LEGAL REASONS, (See MAxIMS.}
inherent in the law, i, 274.
LEGAL REMEDIES. (See CoNcurreNT REMEDIES — COUET ~— PRO-
cerpings 1IN CourTts — PROSECUTIONS.)
LEGAL RIGHTS, (See Law.)
LEGISLATIVE BODIES, (See CoNsTITUTIONAL LAW -— CONTEMPT
oF Gourt.}
are courts of record, ii. 247.
contempts against, how punishable, 1, 461-463; ii. 247,
whether pardonable, i. 913, ’
LEGISLATIVE PROCEEDINGS, (See LEcIsATIVE DoDIES.)
publication of, when privileged, ii. $15-817.
LEGISL.ATOR, (See Leaisuative Bopies.)
how, punishable for misconduet, i. 461, 462,
“LETTER.” (Ses Post LETTER.)
LETTER CARRIER, (Sce EMBEZZLEMENT.)
may be a servant in embezzlemert, ii. 340,
larceny by, ii- 904, note.
LEVYING WAR. (See TREASON.)
LEWDXNESS, (See ApvrreRY-— Bawpy-House—Houvse or It~
Fame — OpeN LEWDNESS.)
not indictable to deliver of child a lewd woman, i. 1121.
LIBEL, (Sce FALSE AFFIRMATION — FaALsRHOOD — LIBEL AND SLAN-
prr — OBscEYE LiBer. — SLANDER — WORDS.)
publishing, indictable, 1. 540
why, 1. 591, 734,
criminal Tiability for, when published by servant, i. 221.
whether offence to have, with intent, i. 204,
atterapt to publish, indictable, 1. 78L..
when justifiable on account of mistake of facts, 1. 508.
how words of, to be construed, i. 308.
defence by showing the truth of, i. 308, 318,
not defendant’s own negligencs, i. 319.
on foreign prince or officer, indictable, i. 484,
charge need not be false, 1. 591.
reason why, indictable, i. 591, .
indietrent for printing and publishing, conviction publishing, 1. 798,
it what local jurisdiction indictable, i. 110.
by agent, the principal out of the country, i. 110.
effect of pardon on aeiion for, i. 817,
LIBEL AND SLANDER, (See LigEL — LIBERTY OF SregcH-—UB-
sCEXE L1BEL — PAPERS — SLANDER.)
General discussion of the offences of; il. 905-840.
introductory views, ii. 905, 906.
Nature and definition of Libel, ii. 907-827.
definition, &e., . 907, 908
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LIBEL AXD SLANDER, — eonfinued.
libels tending to breaches of the peace, ii. 909.
tending to the corruption of public merals, ii. 910.
tending to create discontent foward the government, ii. 911,
to other violations of the eriminal law, ii. 912,
limitations and restrictions of doctrines, ii. 913-927,
liberty of the press to be maintained, ii. 913.
privileged communieations, ii. 914 et seq.
proceedings in conrts, lagislative bodies, &e., 1. 815-917.
the truth of the publication as an excuse, ii. 918-920.
how this matter stands in principle, ii. 921.
the intent — publications by servants, &e., ii. 922, 923,
how the libel interpreted, ii. 924.
form of the libel —ironical language, &c., ii. 925.
whether, or how far, must be published, ii. 926, 927.
The different kinds of libel, ii. 928-944,
libels against public, and private — illustrations, ii. 929-938.
against collective bodics and corporations, ii: 981,
by corporations — individual members, ii. 9335.
against official persons, ii. 936, 937.
against persons connected with other governments, ii. 938,
libels on the dead, ii. 939, 940.
on gur own government, ii. 941, 942,
obseene libels, ii. 943, 944. -
Verbal slander, ii. 945-247. (And see SLANDER.)
Concluding questions, ii. 948, $49.
is misdemeanor —the consequences, ii. 948,
attempts — each separate publication a libel, ii. 949,
LIBERAL INTERPRETATION. (See IRTERFRETATION OF STATUTES
: — STATUTES.)
UIBERTY,
(Sea DrrENCE OF PERSON AND PROPERTY.)
preserved by obeying the laws, i. 64, note, par. 12; also, 926.
personal, whether may take life to preserve, i. 868,
$ BBERTY OF SPELCI, {Sce L1pEL — LiBEL AND SLANDER — SLAN
DER — WORDS.)
not to be impaired by laws against blasphemy, ii. 82.
not to be abridged by the doctrine of conspiracy, ii. 224.
nor by the law of libel, ii. 913, 914,
LIBERTY OF THE IRESS. (See L1BERTY OF SrEECH.)
LICENSE,
abuse of, ag to trespass, &e., 1. 208.
LICENSE LAWS. (8ee InToxicaTINg LigUoOR.)
LIk, (See CmEaTs — FALSE AFFIRMATION — FaLsSEHOOD — LIBEL
AND SLANDER.) ’
not a false token, in the law of cheats, ii. 145.
LIFR, (See DEFENCE OF PLirsoN AND ProrErTY — HoMICIDE — SELI
DEFENCE.)
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LIFE, — continued. )
whethor one may prefer own, to another’s, 1. 848 and note, 848.
may be taken in defence of limb, i. 866.
# LIFE OR LIMB,”
meaning of the words, 1. 490.
LIME-KILN. {See OrFExsIvE TRADES.)
LIQUOR. (See InToxzcaTING LIQUOR.)
LIVERY STABLE. {Sec OFFENSIVE TRADES.)
LOADED ARMS, (See ARMS — DaweEroUS WEAPON — DEADLY
WEAPON.)
legal meaning of the words, i. 758.
LOCALITY OF CRIME, (See CriME — GOVERNMENT — JURISDIO-
' 10X — TERRITORIAL LIMITS.)
general discassion of, a3 between our country and others, i, 89-154.
a3 between United States and States, i, 106-188,
LODGEERS, (See FaMILIES.) -
when rooms of, are separate dwelling-honses, ii. 108.
whether breaking rooms of, is burglary, ii. 106.
whether burglary to break their own rooms, i, 107.
larceny of furniture by, ii. 868.
LODGING-HOUSE. (See Txx.)
LONG ISLAND SOUND,
is in what jurisdiction, i. 148. ) )
LORID’S DAY, (See CHRISTIANITY — RELIGION.)
whether profanation of, indietable at common law, 1. 489,
highway may be repaired on, ii. 1280,
General discussion of offence of not observing, ii. 850-970.
principle on which the law rests, ii. 950.
whether enactrents for observance of, are constitutional, ii. 851.
statutes, how construed, ii. 853-964.
common Jabor, ii. 834-058.
worka of necessity and charity, what, ii. 859, 960,
sale of intoxicating liquors on, ii. 861, 962.
keep open shop, ii. 883.
traveller, ii. §64. .
disturbances which amount to nuisances, ii. 965.
other offences, ii. 966,
liquor laws, il 966, 967.
ctvil contracts — judicial proceedings, &e., ii. 068-870
further questions, i, 968, 970.

LOST GOODS, (See EMDEZZLEMFRT — LARCENY.)
as to Jarceny of, il. 758, note, par, 17; also, 838, 875, 873883,
LOTTLERIES, (See BrrTing — GAMING.)

constitutionality of stabutes regulating, 1. 493.
LOWER ANIMALS,
injuries to, how far indictable, f. 594-507.

LUCRT CAUSA, (See LaroENY.}
whether, essential in larceny, ii. 842-848.
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L.UNACY. (Sce Ixsaxiry.)
MAGAZINES. {See DOCKYARDS.)
MAGISTRATE, (Bee JuneE — JUDICIAL OFFICER ~— JUSTICE OF THR

PEACE — MALFEASANCE AND NOK-FEASANCE IN OFFICE — OFFICER.)
how excused by ignorance of law, i. 209.
dizobedience to order of, indictable, i. 240,
how and when, punishable, i. 4650-183 and note.

MAGNITUDE. (See 8mair THixas.)
MAIM — MAIMING, {See MAYREM.)
meaning of the word, ii. 1005,
MAINE LAW. {Sce InToxIcATING LIQUOR.)
MAINTENANCE. (See CmaMPERTY AND MAINTENANCE.)
MALYFEASANCE AND NON-FEASANCE IN OFFICE, (Seo

CoRrroRATION — EXTORTION — JUDGE — JUDICIAL OFFICER — MISFEAS-
ANCE — QFFICER.)
General dizcussion of the nffence of, ii. 971-952.
as to justices of the peace, &a., il 972 ef seq.
{or what malfeazance liable, ii. 873-978.
whether presumed to kuow the law — burden of proof, ii. 877.
sheriffs, constables, &e., ii. 978, 979,
questions local to parficular States, ii. 980-982.
MALICE — MALICTOUS,
meaning of the word, i, 429,
malice express or implied, i. 429,
MALICE AFORETHOUGIIT, {See HoMiciDE.}
meaning of the words, i. 429,
in murder what, 1. 600; ii. §25, 672, 675-678.
in mayhem, what, ii. 1606.
MALICIOUS INJURIES,
{0 the person, concerning, if. 991.
MALICTOTUS MISCHIEF,
how defined —indictable, 1. 568, 589 and note.
dumage to real estate, 1. 569, a70, 577.
how, by injuries to the lower apimals, i. §94-507.
conviction of, on proof of larceny, i. 792.
done by mistake of law and fact, 1. 208,
General discussion of the affence gf, . $83-1000.
definition, &e., it. 983.
The property, ii. 984-981.
at common law, against what property, ii. 884, 985,
under statutes, against what property, ii. 886-990,
statute of Virginia— Maine — North Carolina, ii. 987-990.
injuries to the person, ii. 991.
The act of mischief, ji. 992-995.
ab commnon law, ii. 982,
wife injuring hugband’s property, ii. 998.
under statutes, 1i. 994, 995,
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MALICIOUS MISCIITEY, — continued.
The intent, i. 268; ii. 996593,
English statutes as in foree with us, ii. 998
Concluding questions, 1i. 1000,
is misdemennor ab common law — how under statutes, ii. 1000.
MALICIOUS WOUNDING. (See MAYHEM.)
MAELPRACTICE, (See CoxtEvpr oF COURT — HoMICIDE — Law
YERs — PHYSICIAN.)
of physician, indictable, 1. 535.
what, by atiorney, indiclable, i. 805.
by attorney, a contempt of court, ii. 253,

MANDAMUS,
refusing eompliance with, a contempt of court, ii. 250,
MAKNSLAUGIITER, (8ee Homicrpx —MURDER.)

what is, 1. 600.

has principals of the second degree, 1, 678.

has no accessories before, 1. 678,

has accessories after, 1. 698,

may be conviction of, on proof of reurder, i. 792.

on indictment for murder, i. 795, 796.

otherwise when no jurisdiction in the court, i 811.

indicted for, convicted of assault and battery, i. 803, 809.
MARINE LEAGUE,

what is, i. 104,

terriborial jurisdiction extends, i, 104

of sea from shore, not in counties, i. 146.
MATRINERS, {See MasSTER MARIEEE — WANDERING MARINERS.)
MARITIME JURISDICTION, (Ses Higu SEA8— JURISDICTION -

OceaXN — Prracy — Ports.)

what, embraces locally, i. 173.

power of Congress as to, i. 173-176.
MARRIAGE, (See CovERTURE — FORCIBLE MARERIAGE — PROMISE.)

age of consent to, i. 373.

law does not compel, 1. 50%.

forcible, 1. 553,

of panper, conspiracics to proeure, i1, 218.

of infant, &e., conspiracy to procure, ii. 234,

whether promise of, is a false pretence, il. 422, 445.

false representaiion of being in condition to marry, ii. 446

MARRIAGE LAWS. (See CoOVERTORE.) :
MARRIED WOMEN. (See CovERTURE — FEME CoveRT — WIrE.)
MARTIAL LAW, (See GoOVERNMENT — MILITARY AND MARTIAL
Law.)

what, and when it may exist, i. 43-68.
MARTINS,

not subjects of larceny, il. 778.
MARYLAND,

local extent of, i. 150.
790

ALTHARBETICAL INDEX. MER

MASTER, (See MasTzk AND SERVANT — PRINCIPAL AND AGENT—
BERVAXNT.) :
when, eriminally liable for act of servant, i, 218-222, 318, 817.
inciting servant to steal goods of, i. T67.
may maintain servant in his suits, i, 128.
Killing servant in correction, 1i. 683 and note, 854.
right to chastise servant, i. 8873 ii. 663
MASTER AND SERVANT, (See Douestic RELaTiONs —MASTER
— SERVANT.)
view of the criminal law relating to, 1. 887-888. -

MASTER MARINER. '
chastising seamen, 1. 882; il. 37.

MAXIMS,

o eaveal emptor,”’ 1. 1L

¢ de minimis non eurat lex,” 1. 212, {See Smary TmNas. )
4 in jure non remole causa sed proxzimy spectatur,’’ 1. 212,

G gossante rutione legls, cessat ipse lex,”” 1, 273, 273, 8035,

“ gelug non facil reum nisi mens sit rea,” 1 283; ii. 400,

< getus me invite foclus, now st meus actus,” 1. 288,

“ {gnorantia juris non ezcusat,” 1. 205.

“ ignorantia faetl excusat,” 1. 301

W qui facit per alium, fueil per se,” i. 673, note.

MAYHEM, {Sce DEFENCE OF PERSON AND PROPERTY — Mami. }
what it is, 1. 259.
not, if in self-defence, i. 257,
request of person injured, no defence, i. 259,
committed on one’s self, indictable, 1. 259, 513.
taking life in resisting, justifiable, i. 867.
punishment at common law not death, i. 835

Gleneral discussion of the affence of, ii. 1001-1008.
definition of mayhem, &e., stated and discussed, ii. 1001 and note.
old English statutes on the subject, il. 1002, 1003.
American legislation, i, 1004.
meaning of some words —statutory interpretation, ii. 1005-1007.
whather, misdemeanor or felony, ii. 1008. .
MEETING. {See InsorprrLy HouseE-~DisTunsING MEETINGS —=
PusLie Mrrrixes — THEATRE — UNLAWFUL AGSEMELY.)

«+ MEMBER,”
what is, in mayhem, ii. 1007,

MENTAL FORCE,
what 1o, 1. 518,
phiysical injuries produced by, i. 560-564.
directed against property rights, i. 581 et seq.

MENTAL INCAPACITY. (8ee InsaNiry — RaPE.)

MERGER, (See OFFENCES AS INCLUDED IN ONE ANOTHER.)
whether conspiracy to commit merges in felony committed, i. 814
the doctrine of, of offence, i. T80-750, 80£-315.
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MILITARY, (See WANDERING MARINERS AND SOLDIERS.)
muster of, when contempt of court, ii. 252.
MILITARY AND MARTIAL LAW, (See GOVERNMENT — MARTIAL
Law.)
general view of, i, 43-08.
MILLED MONEY, {Bee COUNTERFEITING.)
meaning of the words, ii. 293,
MINISTER. {See EMBASSADOR.)
MINISTERIAL OFFICELS, {562 MAGISTRATE — JUSTICE OF PrAcE.)
contempts against, ii. 245, 246,
MINORS. {(See INFANCY-)
MISADVENTURE, {See AccrpENT — CARELESSNESS — NecLECT.)
in the law of homiecide, what, ii. 620.
MISCHIEF. {See Mavrrotovs MISCIHIEF.)
MISDEMEANOR, {See FrLONY — TREASON.)
what is, i. 803, 605, 623, 624.
encouraging, not always indictable, i. 226.
right of officer to arrest one who has cormitbed, i. 441.
no distinetion between principals of firat and second degree, i. 656
in the lighter, persons far from the ach not indictable, i. 657.
how no accessories in, 1. 636,
accessory before the faet in, 1. 685-689.
accessories after the fact in, i. 707, T0B.
attempt to cornmit, indictable, 1. 759, 768.
every indictable attempt is, 1. 772,
game act is not, and algo felony, i. 699, 787,
created by statute out of felony, ceases to be felony, i. 699.
where the proof shows a felony, 1. 787-790, 804.
whether one charged with, has advantages al the trial, i. 804-807.
whether eonviction of, on pood indietment for felony, i, 304 et seq.
on bad indictment for felony, i. 810
committed by means of a felony, how regarded, i.-815.
Low punished, i 940-943; ii. 240.
not twice in jeopardy, whether extends to, i. 990, 991,
how differs from felony, in & case of wrong conviction, 1 1001,
1002, *
acquittal or conviction of, then indictment for felony, i. 1055, 1058,
homicide in committing, murder or manslaughter, ii- 691-693.

NoTE. — As to what nff are misdemeanot, see the several titles.
MISFEASANCE, (See MALFEASANCE AND NON-FEABANCE IN OFFICS.)

not different in principle from non-feasance, i. 217, 420.
MISPRISION, :

meaning of, and general view of law of, i. 604, 624, 716-722.

doctrine of, not applicable to lowest offences, i. 247,

what — indictable, i- 267, 276.

of felony-—of treason, what, i. 717.

under act of Congress, i. 703, 722.
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MISPRISTON, -— continued.
limit of duty as o, 1. 721,
anciently, to receive stolen goods knowing them stolen I‘F/[ 699.
flying from assault is, i, 851.
of felony, lawyer’s Jiability for, 1. 893.

MISREADING A WERITING, {See CairaTs — FORGERY )
obtaining signature by, whether a common-law cheat, ii. 136.
how, as a forgery, ii. 589-591.

MISTAKE, (See IgNoRANCE 0F FaeT — IGNORANCE OF Law.)
avoids forfeiture, when, 1. 824.

MOXNEY, {(Sce MiLLep MoxEer.)
what is, ii. 785,

MONKLYS,
not subjects of larceny, ii. 773.

MONOMANTA, (Bee InsaniTy.)

MORALS. {Bee PusLic MokalLs.)

MOUNTEBARNK’S STAGE, (See PubLic Snow.)

ercetion of, indictable, 1. 504.
MULATTO,

eonstruction of Tenncssee statute against cohabiting with, i. 659,
MUNICIPAL CORPOBATION, {See CORPORATION.)

effect of sentence in court of, as barring prosecution, f. 1029,
MUNICIPAL ELECTION,

persenating voter and voting at, 1. 471,
MURDER, (See DrELLiNG — HoMicine — MALICE AFORETHOUGHT -~

MANSLAUGHTER.}

whether marital cosreion cxcuses, 1. 338, 361.

malice in, how described in the indictment, i. 429.

as to premeditation, techunical distinetions, i. 600,

on indietment for, couviction of manslanghter, i. 795.

otherwise, where no jurisdietion in the court, i. 811.

may be convicted in either degree, 1. 797.

whether the act of, can be also an assault, i. 788,

as to the provocation, i. 873.

whether includes assault, il 58.

duelling is, in partics and seconds, it 311.

MUSTERING SOLDIERS, (8ee CoxTEMPT oF COURT.)
within hearing of court, contempt, ii. 252.

MUTE. (See STaNDING MuTE.)

NAME, (See CrimEs — Froririovs Nauz.)
hivw given to offences, 1. 776-779.

NATURAL JUSTICE. {See Drvine Law.)

NAVIGABLE RIVERS, (See Rivir — NUISANCE.)
abstruction of, injuries to, indictable, i. 531,

NAVIGABLE WATERS, (See Wax.)

jurisdiction over, i. 108, 174-176.
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NAVIGATION,
unskilful or careless, cansing death, ii. 667, 689,

NECESSITY,
what, takes away criminal quality from act, 1. 53, 54, 346-358.
may qualify provisions of habeas corpus act, i. 351,
prevents forfeiture, i. 824.

NEGATIVE STATUTES. (Ses STATUTES.)

XEGLECT, (See AccipeNT — CarrressNEss — CONTRIBUTORY NEG

LIGENCE.)
may create eriminal Hability, i. 314, 433.
homicide resulting from, ii. GO, 669,

XEGRO, {See LuavcrpaTiox — FREE NEGROKS — GUARANTY.}
statute against taking, in steamboats without free papers, i 307.
construction of statute against cohabiting with, i. 659.
right of, to freedom and vote in seceded States, i. 169, 170.

NEWS. {See Farse News.)

NEW TRIAL, (8ee Acquirrar — CowvicrioN — DEFeCTIVE VER-

BICT — JEOPARDY — VERDICT.)
cannot be granted the prosecutor, i. 892, 1026.
how, in cases of fraud, 1. 1008.
granted on prayer of defendant, i. 1002, 1003, 1008,
effact, where eonviction of part, i. 1006, 1007.

NEW YORK,
where the county lines ruu, i. 149.

NEW YORK HARBOR,
local jurisdietion over, i. 148.

NIGHT, (See Da¥Time — LARCENY.)
in law, what is, ii. 101.

NIGHT-WALKING,
offence of, i. 501 and note.

X0 SECOND PROSECTUTION. (See JHOPARDY.)

NOISLS, {See NUISANCE.)
in public placcs, indictable, i. 531.
whercby a woman miscarries, 1. 537,

NOL. PROS., (See [NDICTMENT -— JEOPARDY — QUASHING.}
meaning of the term, 1. 1014
right of, and its offect, i. 1008, 1014, 1016, 1017, 1021,

NON COMPOS MENTIS. (Bee INSANITY.)

NON-CONFORMITY, :
to the church, indictable in England, i. 496,

NON-FEASANCE, (See CORPORATION — MIBFEASANCE.)
sama in principle as misfeasance, i. 420,

NOSE. (See SL1r7ING THE NOSTRILS.)

KOTE. (Ses BANK-NOTE -~ PROMIBS0EY NoTE.)

NOXIOUS TRADES, (See Orrexsive Trapus —NUISANCE— THADE.)
indietable, 1. 481, 581, 1138, 1139,
NUISANCE, (See BARRATRY — Crvisn Sult — CRMINAL PROSECUTIONS .
—Trerung-House — WAY, &c.)
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NUISANCY, — continued.

iHustrations of — indictable, i. 581,
may be too swall to be indictable, i. 227,
indictable to deaden a tree on public lands, i. 236.
how many it must atfect, 1. 943, 244, 1078.
what damage from a public, foundation for civil suit, 1. 265
ereated by neglect, judietable, 1. 316, 433.
ereated by servant, i. 318, 817, 1073.
when corporation indictable {or, i, 419-422. _
house kept in filthy state, &e., 1, 4005 abatable, L 480.
carrying ou nexious trade, 1. 491, 531, 1158-1144.
in obstructing rivers, where navigation improved by it, i. 341.
game of a road —wharf, &e., i. 841.
in uttering forged bills, though payment provided for, i, 841,
conviction of, when more proved than charged, i, 752,
abatable, and forfeitures without eriminal eonvietion, i. 816-835.
Liable to abatement, and how, 1. 821, 828, 1080, 1081,
being erected, not abatuble till complete nuissnce, i, 828.
abatement, not punishment for erime, i, 826.
may be zhated though pardoned, i. 828,
in burning one’s own house, i1. 21,
of conspiring to create, ii. 227.
general doctrine of nuisance, i, 1071-1082.

Particular nuisances; namely,
bawdy-house, i. 1063-1006.
combustible articles, i. 1097-1100.
gommon scold, i. 1101-1105.
disorderly honse, i. 1106-1121,
eavesdropping, i. 1182-1124.
exposutz of persom, i. 1125-1134.
gaming house, i. 1135-1137.
offensive trades, i. 1183-1144.
publie shows, 1. 1145-1148.
wooden buildings and the like, . 1150, 1151,

OATH, {See ConrroraL OATH — SOLEMN OaTH.)
what, and forms of, ii. 1018.
« OBLIGATION,” (See ForgEnry.)
meaning of the word, ii. 566.
ORSCENE LIBEL, {See LipeL — LIBEL AND SLANDER.)
prints and writings, indictable, 1. 309, 500; i. 843,
good motives of, no justification, i. 309.
attempt to publish, indictable, 1. 761.
to be indictable, how far need be publie, 1. 1129,
pot allowed in United States mails, il. 944,
OBSCENE WORDS, {Bee SLANDER.)
indictable, 1. 509,
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OBSTRUCTING GOVERNMENT,
general view of the offence of, ii. 1008-1013.
OBSTRUCTING JUBTICE, (See PERJURY — BRESISTING OFPICER -
WITNERS.)
what, — indictable, i, 468.
general view of the offence of, ii. 1008-1013.

OBSTRUCTING PROCLESS. {See REsisTinGg OFFICER.)
OBSTRUCTING RIVER. (See NavicapLe Rivens —NUISANCE—WAY.)
OCEAX, (See Hicn Seas — MantTiME JURISDICTION — Prracy.)

1o territorial jurisdiction over, i, 103.
except to a marine league {rom shore, i. 104, 105.
blow on, and death ou land, i. 112-116, 143.
crimes committed on, i. 112, 117, 118.
larceny on, and goods taken to land, i. 141.
offences on, how punished, i. 176.

OFFENCE, (See CxiME — JEOPARDY — SMALL THIRGE.)
laws punishing subsequent, more heavily than first, 1. 959-965.
OFYEXNCES, (See PenarLtres — ParDON — SPECIFIC OFFENCES.)

houses for the commission of, i, 1119-1121.
OFFENCES AS INCLUDED WITHIN ONE ANOTHER, {See AT-
TEMPT — CRIMES — JEOPARDY — MERGER.)
discussed, i. 774-785, 701-815.
as to murder, &e., i. 779
crimes jncluded under felony, how divisible, i. 798,
as to the allegation, i. 794
1o convietion when want of jurisdiction, i. 811.
within what, is assault, ii. 36.
how chents, with other offences, il 163.
how as to larceny and embezzlement, ii. 328, 965,
in lareeny, how, ii. 888, 889,
OFFENSIVE TRADLS, (See Noxious TeaprEs —- NUISANCE —
TrADE.}
when carrying on, indictable, j. 531, 1138-1144.
OFFERING GIFTS. (See ATTEMPT — BRIBERY.)
OFFICE, (See BRIDEEY — DMALFEASANCE AKD NON-FEASANCE IN
QFFICE — OFFICER.)
publie, refnsal to accept, indictable, i. 246G, 4568,
what ihe office muast be, i. 246.
usurping an, i. 468 and note.
taking or giving reward for, indictable, i. 471
forfeited by conviciion for felony, i. 971,
conspiracy to procure appointment to, ii. 222, 223.

OFFICER, (See ARREST — BRIGERY — CoNETABLE -— CORONER —
EXToRTION — FALSE FERSONATING — JupiciaL OFFICER — JUSTICE
oF THE PEACE — MALFEASANCE AXD NON-FEASANCE — OtrER OFFICER
— PEREOXATING — PRESON Bruack — RESISTING OFFICER —— DSHERIFF
— STREET WALKER, &c.)

jndictable for negligent escape, i. 218, 3186, 521.
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OFFICER, -~ continued.
indictable for voluntary escape, i. 321.
for not serving process, &e., I. 240.
how excused by ignerance of law, 1, 209,
when, may kill one resisting arrest, i. 441
indictable for breach of duty, and when, i. 459-464.
de jure and de facto, distinetion of, i. 464,
principles connected with this Gistinetion, i, 464
personating an, indictable, 1, 468, 587,
of gourt, preventing attendance of, indictable, i. 488,
refusing to-assist an, i, 469, :
slandering, assanlting, &e., an, i. 470.
assaults on, ii. 50 and note, 51.
contempts against, i, 246-248.
refusing obedicnee, a contempt of court, it. 256,
de facro, can commit extortion, il 392.
demanding fees in advance, &o., extortion, ii. 594400,
too large a Jee, il. 385,
fee taken by, under mistake of fact, 3. 400.
in murder by, beheading convict instead of hanging him, ii. 631
to suppress rioty, affrays, &e., ii. 653, 635,
of justice, taking life in obedience to law, ii. 644,
OFFICIAL MISCONDUCT. {Sce MALFEASANCE AND WNON-FEAS
AxcE IN OFFicE — OFFICER, &c.)
OIH10,
the eommon law in, as to crimes, 1. 35, 37.
houndary line between, and Kentucky, i. 130.
OMISSION, (See PERIURY.)
act of, same in prineiple as commission, i. 217,'420.
homicide cansed by, whether indictable, i. 217.
in testimony, whether perjury, ii. 1039.
OPEN LEWDXESS, {See Bawpy Housk —ExrosURE OF PERSON
— LuwnyEss.)
how indictable at comnmon law, i. 500.
OPINIONS OF WITNESSES, (Sec EVIDENCE — PERJURY -
WITNESS.)
whether perjury is assignable of, if. 1040,
“OR,” {8ee INTERPRETATION OF STATUTES.)
effect of the word, in a statnte, 1. §41.
form of indictment on statute, i. T85.
“ ORDER,” (See PusLic OrRDER — MAGISTRATE.)
meaning of the word, ii. 560, 785.
¢« OTHER OFFICER,” {Sce Orricer.)
meaning of the words, ii. 330
QUTIIOUSE, (See ArsoX — Dwirrivg-House.)
burning dwelling-house by setting five to, i. 318.
OGTLAWRY,
proceeding of, not in use in this eonntry, i. 967
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OUTLINES OF TECHNICAT, DIVISIONS. {See CRIMES =
DiagraM oF CrIME.)
OVERT ACT, (8ee Consriracy — TREASON.)

necessary, under statutes, in conspiracy, i. 4325 ii. 192,
in treason, ii. 1214, 1231-1234,
OWLING,
what, whether indictable, i. 517,
OXEN,
ara subjects of larceny, ii. 774
OYSTERS,
when subjects of larceny, il 773, T75.

PAFERS, (Ses Counr —LIiBEL AND SLANDER.)
eireulating, concerning the merits of a canse, indietahble, 1. 468.
PARDOXN, (See CowtEmpr oF CoURT — CorrRUPTION oOF BrLoob

— FORFEITURE, — PENAL AcTION — PENALTIES — PUNISEMENT.)
" of homicide before the death, i. 113, note.
of prinetpal, how affects accessory, 1. 668.
of nuisance, it is still abatable, i. 820,
of one offence, effect on sentence for ancther, i. 953,
of felony, in England, when conviction wroag, i. 1001.
General discussion of, 1. 897-026.
introductory view, i. 897,
definition stated and discussed, i. 898 and note.
by what power granted, i. 899-901.
by legislative act, i. 900, 901,
how far the English law prevails with us, 1. 902,
no pardon till offence committed, i 903, 904
whether, before convietion, 1. 903, 804,
void, for what fraud, omissions, &e., i. 905, 908,
void if not delivered and accepted, i. 807.
construction of — promise, not pardon, i. 908.
what wrongs may be pardoned, i. 909.
penal actions — fines — forfeitures — private rights, 1. 910, 911.
when the right vests — moncy paid over fo the State, 1. 911.
a8 to impeachments and eontempts, i. 912, 913.
conditional and partial, — operation not abridged, i. 914.
. jllustrations of conditions, i. 815.
effect of condition violated, i. 915.
direct effect of pardon, i. 916.
incapacity to be a witness, &o., —slander, i 917, ) .
corruption of blood — statutory consequences of crime, i. 918.
some prineiples to regulate the granting of, i. 921-926.
wrongful granting of, impeachable, i. 925, 026.
PAREXNT, (See CriLd — CBILDREN — PareNT a¥Dp CHILD.)
may maintain child in his suits, 1. 128,
may chastise child — how, i. 881; ii. 620, 656, 663, 683.
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PARENT, — continued.
causing death of child by neglect, ii. 860, 686, 690.
killing one committing sodormy with child, ii. 708.
PARENT AND CHILD, (See Cuiup— CHILDREN — DomMEETIC
ReLATIONS — PARENT.)
general view of the criminal law relating to, i. 880-884,
PARISHES, {See Wav.)
indictable, for nen-repair of public ways, i. 418.
PARROTS,
not subjects of larceny, ii. 773.
PARTICEPS CRIMINIA. (See Creax TTawps — CONBPIRACY.)
PARTRIDGES,
whean subjects of larceny, ii. 773, 779.
PARTY, (See frorarDy — NEW TRIAL.)
trial broken off by sickness of, i. 1032,
“4PASS,” (Sea CounTERFEIT MoXEY — UTTER.)
meaning of the word, il. 288, 608.
PASSION, (See Homicine — MANSLAUGHTER — MURDER. )
effect of, in reducing a homicide to manslaughter, ii. 697-718.
PASSPORTS,
violations of, indictable, i. 484,
PATPERS,
English Iaws concerning, not received in this country, i. 508.
congpiracies to change settlement of, ii. 218,
PEACE, (Sce Boxps ror TOE PEACE — BREACHES OF THE PEACE
— Foncere ENtRY Axp DETAINER, &c.)
breaches of, indictable, 1. 537, 539, 548, 591.
libels tend to breach of, i. 734,
sureties for, part of the sentence for misdemeanor, i. 948.
PEACOCKS,
are subjects of lareeny, fi. 774.
« PECUGLIAR PEOLLE,”
homicide throngh neglect of, to employ physiciar, i. 305, nota.
PENAL ACTION, (See PARDON — PENALTIES.)
whether wife liable in — how, of husband, i. 363-366.
whether compounding, indictable, i, 712,
judgment in, what, i. 956, 857.
laws against fwice in jeopardy do not extend to, 1. 990,
may be pardoned, 1. $09-911.
PENAL STATUTES,
when ex post facte, 1. 279.
PENALTIES, (See OrrExcES — ParpDoX — PUNISHMENT.)
several, may be inflicted for same offence, i. 1087.
and in separate suits, 1. 1067,
PENDEXNCY, (See PROCEEDINGS 1N CoUrTs — QQUASHING.)
of proeeedings, no bar to fresh ones, i. 1014,
PEQPLE OF COLOR. (See NroRroEs.)
PER INFORTUNIUM. - (See MISADVENTURE.)
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PERJURY, (See AFFIDAVIT — OMissioy — OQriNioNs oF WITKRESSES PERSONAL PROPERTY, (8ee MarLrcrovs MiscHiEr.)
— SUBCRNATION OF I'ERIURY -— WITKERS.) meaning of the words, if. 783. .
and subornation of perjury, indictable, i. 468; why, 1. 589, 734, as the subject of malicious mischief, i. 569,
A speciea of atbempt, 1. 437. “PERSONATING,” {Sco FaLsk PERSONATING — FALSE PRETENCES
committed, though the testimony believed false is really trme, L - OFFICER.)
437, whether person must be living — have lived, i. 758.
whether, committed by a mere reckless swearing, i. 820. _ PERSUADING TO ENLIST. (Hee RecruiTiNG SoLDIERS.)
when not committed by a bankrupt swearing to his schedule, i. 208. PETIT LARCENY, (Bee Graxp LARCENY — LARCENY.)
producing conviction in a capital case, how viewed, i. 564. what, is, i. 679,
punishment of, i. 942, felony — punishinent not death, 1. 679, 933,
disqualifies to be a witness, i. 974, 975, no aceessories, 1. 680,
General discussinn of the affence of, ii. 1014-10586, accessory after, not punishable, 1. 680.
definitions, ii. 1015 and nota. whipping for, i. 042,
The kind of oath, and tribunal before which taken, i1, 1017-1029. whether, dizqualifics to be a witness, 1. 974, 975.
the general doctrine, ii. 1017. distinetion between, and grand larceny, ii. 834,
form of the oath, ii. 1018 and note. prison breach on Inprisenment for, #. 1084,
how witness brought into court, immaterial, ii. 1018 _ PETIT TREASON, (See TREASON.}
party swearing in his own behalf, ii. 1019. what — unknown in this country, i. 681, 779.
oath to be administered by one having authority, ii. 1020, 1030. how, as to accessories, i. 666,
jllustrations, and who has authority, ii. 1020-1023. _ PHEASANTS,
as between the United States and States, &e., ii. 1022, 1023. when, suhjects of larceny, ii. 773, 779,
instances of false oaths being, ii. 1024. PHYSICAL ELEMENTS, (See Prvsicar Forer.)
Hawkins's statement, i, 1025, ’ injuries produced by means of, indietable, i. 557, 558.
must be in & course of justice; iil. 102G, PHYSICAL FORCE, (8¢e AssavrT —For¢r —MEexTAL Foror.)
iljustrations, il. 1028, 1027, what is, i. 546.
extra-judicial caths, ii, 1027. ' all injuries fo the person by, indietable, i. 548, 556,
cause must be properly in conrt, ii. 1028, . directed against property rights, i. 574 et seq.
how, of defective proccedings, ii. 1028. PHYSICIAN, (See MaLPRACTICR.)
how, of false affidavits, ii. 1029. when, indictable for homicide of patient, i, 217, 314; ii. 684, 685,
The gucstion of materiality to the issue, ii. 1030-1042. for malpractice, 1. 558, 896.

mare promissory cath no, 1. 1032. having carnal intercourse with patient, ii. 36.

evidence merely affecting credibility of witness, i, 1085 ) FICEPOCKET, (See LARCENY — LARCENY FROM THE PERSON.)
how, as to omission, i. 1089, : whether there must be any thing in the pocket, 1. 741, 743, 744.

The testimony as being false, ii. 1043, 1044. PIGEONS, :
general view, ii. 1043, _ when, subjeets of lareeny, ii. 773, 7790.
contradictory statements, ii. 1044 : .PILLORY,

The intent, whether carelcssness, &., sufficient, ii. 1045-1048 standing in, as a punishment, i. 942, 943.

English statutes as coramon law here, ii. 1048, 1060. PIRACY, {See HigH 8Eag — QOCEANX — PIRATICAL AGGRESSIONS. )

American statutes, ii. 1051-1033. common right of nations to punish, i. 120,

Concluding guestions, ii. 1054-1058. capture of vessel supposed, through mistake, to be piratical, i. 308,
degree of the crime — panishment, ii. 1054, conviction in one country bars prosecution in another, i, 985.
attempts, ii. 1055. General discussion of the law of, ii. 1057-1063,
subornation of, i1. 10586. against what law the offence of, ii. 1057,

« PERSON.” (See DErENCE oF PERSON AXD PROPERTY — EXPOSURE defined and explained, ii. 1058 and note.
oF PERSON — IKDIVIDUAL — SELF-DEFENCE.) by whom and against what, if. 1039. .
# PERSONAL GOODS,” (See DEFENCE OF PERSON AND PROPERTY under law of nations in United States, fi. 1060, >
—— EMBEZZLEMENT — (G0oops AND CHATTELS.) ) authorities, ii. 1061; statutes, ii. 1062,
meaning of the words, ii. 785, : ' general views, &c., ii, 1062, 1063.
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PIRATICAL AGGRESSIONS, (See Praacy.)
when forfeiture follows, i. 826.
PLAINTIFFS,
must be free from blame, i. 11.
entitled to complain, i. 11
PLEA—~PLEAD,
meaning of, i. 1014, -
without plea, ne jecpardy harring second prosecution, i. 1020 @
POISON, (See ApMLNTSTERING PorsoN — ATTEMPT.)
who held as principal in administering, i. 651,
1o attempt, when substance not poisonous, i. 756.
whether, must be in a form capable of poisoning, i. 768,
POLECATS,
not subjects of larceny, if. 773,
POLITICAL LIBELS,
law of, ii. 937, note.
POLITICAL PRISONER, (See PrisoNER OF WAR.)
meaning of the term, i. 64, note.
POLYGAMY,
whether, indictable, i. 502,
POPULATION, )
and growth of, how the law protects, i. 509513, 515, 516. -
PORTS, (Bea JURISDICTION — MARITIME & Umsm:::'u-ox..)
of foreign countries, crimes commited in vessels within, i. 117,
POSSESSION, {See CusTODY — LARCENY.)
with intent to eommit erime, whether indietable, i. 204.
is evidenee of procuring, . 204.
difference between, and enstody, ji, 824 ef seq.
POST LETTER, (Se¢ EMDEZZLEMENT — Lerrae CARRIIR.}
meaning of the words, ii. 785, 804, note.
POSTAL OFFENCES,
stated and discussed, ii. 904, note.
POST-OFFICE,
what ig @, ii. 904, note.
POWDER MAGAZINE, (See NUISANGE.)
when, an indictable nuisance, i. 1098.
« PREMLEDITATED DESIGN,”
words, in statutes against maybem, ii. 1008. .
PRESS. (Sce L1BEL — LIBEL AKD SLANDER — LIBERTY OF SPEECR—
OpscENE LipeL — PUBLISHEE.}
iSUMPTIONS,
e Sgl\mt, as to ¢ malica aforethought,” ii. 673 a, 673 b
PRETENCES, FALSE. (Sea sz:us)-— Farse PRETENCES.} -
i {DED TITLES, (See TrTLE. o
PRET?;ZE& discussion of the offence of buying and selling, ii. 136-140,
* (See CHAMPERTY AND MAINTENANCE.) _
PRINCIPAL, (See PRINCIPAL AND ACCESSORY -— PRINCIPAL AND AGENT.}
in erime, who is, 1. 604, 675, 676,
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PRINCIPAL, — continued.
general view of the law concerning, 1. 646-659.
where several persons commit distinet component acts, i. 850.
need not be present, i. 651.
except constructively, 1. 653,
may be also accensory, i- 664,
one indieted as, not convicted as accessory, i. 803.

PRINCIPAL AND ACCESSORY, (See AccESSsORY — PRINCIPAL.)
distinetion of, 1. §04.
eonviction of the one as evidence against the other, i. 669,

PRINCIPAL AND AGENT, (8ee AGENT — MasTER — SERVANT.)
employer of another to commit ¢rime, gnilty, i. 631.
varying from principal’s orders, i. ¢30-G41.
eriminal law as to, in general, 1. 59

PRINT. {See Opscent LiBeL — PRESS — PUBLISHER.)

PRISON BREACH, (See Prmsox Breacm, REscuk, sND EsCAPE.) '
indictable, i. 468; how far wife liable who assists husband in, i. 359.
assisting in, whether makes accessory after, i. 695-G97.

PRISON BREACH, RESCUE, AND ESCAPE, {(Sce BREAKING —

Escare — PrisoN Brracm — Rescer.)
General discussion of these affences, ii. 1064-1108.
definitions, ii. 1065.
viewed either as substantive offences or aceessorial, il. 1086.
These several offences viewed as aceessorial, il. 1063, 1069,
The substantive offence of prison breach, ii. 1070-1084.
ancient common law, and 1 Edw. 2, stat, 2, ii. 1070.
this statute common law with us — ita effect, ii. 1074,
what is a breaking, 1. 1071, 1072, 1075 et seq.
the imprisonment must be for erime, ii. 1072,
assisting, how in principle, ii. 1073,
must not be unlawful, ii. 1074, '
gome peneral views — quotation from Gahbett, il. 1075 et seq.
punishment, i. 1165.
Gabbett’s definition, &e., of prison breach, ii. 1076.
further views by Gabbett, ii. 1077-1083.
where the imprisonment is for petit larceny, ii. 1084.
The substantive offence of rescue, ii. 1085-1091,
The substantive offence of escape, ii. 1092-1108.
general views, ii. 1092,
expositions from Gabbett, ii. 1093-1102.
ezeape by the prisoner himself, if. 1103, 1104,
English and American statutes, ii. 1106.
PRISONER OF WAR, (See Haneas Corrus— PoLiricAlL l'Rise
ONER — STATE PrIsoner.)}
meaning of the term, i. 63, note, 84, note,
cannot be released on habeas corpus, 1. 63 and note,
PRIVATEER, (See Piracy.)
aggressing on nation not commissioned against, i. 181,
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PRIVATEER, — econtinued.
belonging to an unrecognized belligerant, ii. 1057, note, 1058, 1059.
« PRIVATELY,” '
meaning of the word, ii. 8986,
PRIVATE RIGHTS. (See Vestep Riemrs.)
PRIVATE SATISFACTION, (See COMPOUNDING CniMe.}
when, may be taken of thé criminal, i. 713 and note.
effect of agreement to forbear prosecution, i. 714.
PRIVATE WAY, (See Wat.)
ohstruetion of, not indictable, 1. 245,
PRIVILEGED COMMUNICATIONS, (Ses LawyYERs — LiBEL AND
SLANDER.)
as between counsel and client, i. 895.
what and how, in law of libel, ii. 914,
PRIZE FIGHT, (Seo ArFraY — FIGHTING.)
indictable, i. 535. '
- persons present countenancing, indictable, i. 632, 658 ii. 85.
PROCEEDINGS. (See LEGISLATIVE PROCEEDINGS — PENDENCY —
PROSECUTION.) '
PROCEEDINGS IN COURTS,
publication of, when a contempt, ii. 259.
when publication of, privileged, . 915-017.
PROCEDURE, (See CourT.)
In United States courts, how regulated, i, 104. .
PROCURER, (See AceEssORY-— NumsancE — PrINCIEAL AND Ac-
CES80RY.)
of a statutory crime, guilty as the doer, i. 604.
PROFANE SWEARING, (Ses BLASPHEMY ARD PROFANENESS.)
whether, indictable, i. 498 ii. 79.
PROMISE, (See MARRIAGE.) '
false, not a false pretence, ii. 419,
PROMISSORY NOTE, (See FORGERY — LARCENY.)
what is, ii. 785, 787.
whether, subject of larceny, i. 578 ; ii. 768, 785,
wheother, a token in the law of cheat, il. 157.
what is not a larceny of a, il. T8T. .
PROPERTY, {See DEFENCE OF PERSON AND ProreRTY — DEFENCE
oF PROPERTY —— FORFEITURE — PERsONAL PROPERTY.)
meaning of the word, ii. 337 a.
men do as they will with their own, i. 514, 576.
injuries to, by physical foree, 1. 575 et seq.
by mental and moral force, i. 581 et seq.
$ts relations to erime, i. 816-835.

PROPHECIES,
false and pretended, whether indietabla, i. 497.
PROSECUTIONS, (See JEOPARDY — PrROCEEDINGS — SULT —

TUREAT TO INDICT.)
geveral, for one crime, i. 1067-1069.
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PROTECTION, (See GoVERNMENT — INDIVIDUAL — PusLic Cox-
VENIENCE — PubBLic EpucaTioN — PusrLi¢ HeaLTH — PosLic MorALS
— Pusric Orver — Pusric BevENUE — Pusric SareTy — PuBLIC
TRANQUILLITY — PUBLIC WEALTH.)
Discussion of the, given the several interests of society, 1. 450-597.

PROVISIONS. (See ¥Yoop — UxwHoLESOME FooD.)
PUBERTY, (Bee RarE.)

legal age of, i, 878, §51; ii. 1117, 1118.
FUBLIC,

how the criminal law protects the, i. 450-543.
whether token must be, in cheat, il. 157,
ag to public cheats, ii. 161-164.
PUBLIC CONVENIENCE,
how the law protects, i. 530-532.
PUBLIC COXVEYANCES,
homieide from negligence in running, ii. 662 a.
PUBLIC DUTY,
all disobedience of, indictable, i. 239,

PUBLIC EDUCATION,
how the law regards, i, 507, 508.

PUBLIC GAMING-HOUSE. (See Gamrxeg-Housrs.)

PUBLIC HEALTII,
whatever tends to injure, indictable, i. 489484,

PUBLIC HOUSE. (See Inx.)

PUBLIC INDECENCY, {See ExvosURE oF PERSON.)
what -— indictable under a statute, i. 1154,

PUBLIC MEETINGS. (Se¢e DisturpiNg MEETINGS.)

PURLIC MORALS,
every ack which impairs, indictable, i. 500,
protected by the criminal law, i. 501-506.

PUBLIC NUISANCE. (See NuisaNcE.)

PUBLIC ORDER,
how the law protects, i. 535-543.

¢« PUBLIC PLACE,”
meaning of the worde, 1. 11285 ii. 2.

« PUBLIC PROPERTY,”
meaning of the words, ii. 956,

PUBLIC REYENLUE, {Sce GOVERNMENT — BEVENUE Laws.)
concern of the general government, views of, i. 486-488,
sources of, i. 486, :

PUBLIC SAFLTY,
how the law protects, i. 530-532.

PUBLIC SHOW, (See Nrisaxce — OnsceENE LiBrn.)
when, indietable, i. §04.

General discussion of the affence of, 1. 1145-1149,
general doctrine, i. 1145,
New York statute, i. 1147,
Massachusetts statute, i. 1148,
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PUBLIC SHOW, — continued.
Vermont statute, 1. 1149,
PUBLIC SQUARES, {Bea Wax.)
obstructions of, injuries to, neglect to repair, indictable, 1. 531.
PUBLIC TRANQUILLITY,
how the law protects, i. 533-543.
PUBLIC WAY. (See Naviganie Rivers — NUISANCE — PRIVATE
Way —Wav.)
PUBLIC WEALTH,
how the law protects, i, 508, 514, 517-520.
PUBLIC WORSHIP. (See DisTURBING MEETINGS.)
PGBLIC WRONGS, (Sea PueLIc.)
when private injuries are indictable as, 1. 232, 233,
PUBLICATION. (5ee CoURT.)
PUBLISHER, (Sea LIBEL AND SLANDER.)
of newspaper, liable oriminally for its contents, i. 221
# PUNCIIEON,”
meaning of the word, ii. 294.
PUNISHMENT, (See JeoPARDY — OFFEXCE — PARDON - PENAL-
TIES.)
the object of, 1. 210.
where statute unconstitutional, as increasing the, i. 279.
gtatute not providing, o disobey still indictable, i. 237, 238.
80 civil injury suable, i, 237.
taken away by pardon, i. 916.
what concerns the, must be alleged in the indictment, 1. 52.
General discussion of the, 1. 927-058.
Introductory view, i. 927-032.
gontence bo unauthorized, erroneous, 1. 930-932.
defendant iaking advantage of error in his favor in, 1. 930-932.
punishment in this country generally by statute, 1. 933,
provinee of eourt and jury as to the, 1. 934
The punishment of felony — benefit.of clergy, 1. 935-938.
at common law, usually death — exceptions, i. 935.
benefit of clergy, i. $36-938.
punishment, what in this country, i. 939.
Punishment generally and of misdemeanor, i. 940-953.
at common law, usually fine and imprisonment, i. 940,
whether limited — whether one or both, i, 940, 841
construction of statutes, i. 941.
whipping, pillory, ducking, &c., i. %42 and note.
these not used in this country, i. 943.
forfeiture as part of the punishment, i 944
gureties for the peace in eases of misdemeanor, i 943
cruel and unasual, what — forbidden, i, 046, 947.
matter in aggravation and mitigation, i. 948.
in felonies, how as to such matter, i. 949,
how matter affecting the, shown, 1. 950.
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PUNISHMENT, — confinued.
day of execution, how far material, i 951,
several suceessive convictions, i. 983,
Concerning joint convietions, i, 954-958.
each suffers the whole punishirent — judgment several, i. 954-858.
rule in civil jurisprudence different, i. 955.
how, in penal actions, i. 938, 957 and note.
conflict of opinion, i. 958.
«PUT OFF,” (8ee Counterrerring — ForgEry — UTTERED AND
PuT OFF.)
meaning of the words, ii. 288, 608,

QUARANTINE,
laws of, on what principle, i. 402.
disobedience to order for performing, indictable, 1. 240.
QUARRELS,
homieide in, ii. 701-718.
QUASHING, (8ee Court — InpicTMENT — NoL. Pros. -~ PENDEXCY
— ProcrEDINGS IN COURTS.)
indictment, effect as to second prosecution, i. 1014, 1027.

RAILROAD CORPORATIONS,
compellable to have cattle-guards at erossings, i. 493, note,
fndictable under statute for cansing death, i. 531.
RAILROAD PASSENGER TICKET,
forging of, indictable, il. 546. :
RATE, (Sec Arrimer — AssavLT — CARNAL ABUSE-— PUBEETY.)
what ~— indictable, i. 554.
cannot be, where woman consents, 1. 258, 764; ii. 1120,
how, consent obtained by fraud, 1. 261; ii. 1122.
on insane woman, 1. 2613 . 1121, 11243
age of puberty, as to, 1. 373, 534.
attempt to commit, when, i. 737 and note, 746, 762.
neither, nor attempt, by bey under fourteen, i. 7387, 746, 753.
whether, can also be assault, 1. 788; ii. 56.
on daughter, conviction for incest, i. 785.
indictment for, conviction for assault and battery, i. 808, 809.
punishment at common law, not death, i. 935.
burglary with intent to eommit, is no assault, ii, 56.
General discussion of the offence of, il, 1107-1136.
definition obsenre in the books, ii. 1107,
division of the subject, ii. 1107.
history of the law, ii. 1108-1112.
the true definition, i, 1113-1115.
the man who commits the offence, ii. 1118, 1117.
the woman on whom it is committed, ii. 1118, 1119.
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RATE, — continued.
kiud of force necessary, fi. 1120, 1121,
what consent prevent act from being, ii. 1122-1126.
ether, chloroform, in committing, il. 1126.
the carnal knowledge — emission, ii. 1187-1132,
penetration, i, 1152.
carnal abuse of children, ii. 1133.
Concluding questions, ii. 1184-1134.
is felony — the punishment, ii. 1134,
aiders at the fact, 1. 11355 attempts, ii. 1138.
REAL ESTATE, (Bee Laxn.})
whether, the subject of raalicious mischief, 1. 569; ii. 984, 985.
how protected by the criminal law, 1. 577. '
as subject of larceny, ii. 762-768, 770, 783.

REASON AND CONSCIENCE, (See Drvixe Law.)
their foree as legal authority, i 42.

REASONING,
legal, differs from legislative, 1. 277.

RECAPTURE, (See PEr8ONAL PROPERTY — PROFPERTY.)
of property, the right, i. 536.

RECEIPT, (See FORGRRY.)

what forgery of, is indictable, ii. 548.
for money or goeds, what, ii. 564, 785.
what is nof a larceny of, ii. 787.

RECEIVING STOLEN GOODS, (Sec EMBEzZLEMENT — G0ODS AND

CHATTELS — LARCENY.)
is a gpecies of larceny, i. 567. *
1o offenco to take back one’s own goods stolen, i, 684
how another’s, i. 699,
gtatute against, how construed, i. 783.
when, both felony and misdemeanor, i. 780,
disqualifies to be a witness, i 974,
General discussion of the offence of, ii. 1137-1142 a.
general view, ii. 1137,
the intent, ii. 1138,
the act of receiving, 1i. 1139.
the property as being stolen, ii. 1140, 1141.
how of goods embezzled, . 1141.
husband and wife, ii. 1142.
where the larceny was abroad, ii. 1142 a.
RECORD, (8ee COUNTERFEITING — CourT —
altering or counterfeiting, indictable, i. 468.
meaning of the word, ii. 870, 733.
of court, whether subject of larceny, ii. 768 an
RECRUTTTNG SOLDIERS, : o
construction of Massachusetts statute coneerning, 1- 752 and note.
REFEREES, (See AWARD.)
refusal of, to repart, a contempt of ca
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# REGISTRY,” (8ece FORGERY.)
meaning of the word, ii, 570.

REGRATING,
the offence of, considered, i. 518-528.

RELIGION, (See CHRISTIANITY — CONSPIRACY.)
esscutial to socicty, 1. 495,
established, in England, not in this eountry, i. 496,
conspiracy to subvert, ii. 228.

RELIGIOUS IMPOSTURE,
whether, indictable, 1, 407.

RELIGIOUS MEETINGS. (Bee D1sTURRING MEETINGS.)
REMEDIES. {See Coxcurnent REMEDIES — CouRT — PROCG
REPENTANCE, mpas.)

not a remission of erime, 1. 208 4.
REPETITION OF THE OFFENCE,

of laws which provide special punishment for, i. 959-865.
BEPORTS,  (See TkEATISES.)

digeussion of the, on criminal law, 1. 70-83.
EEFUTATION, (Sce LIBEL AND BLANDER — SLANDER.)

as to protection of, by law, 1. 591.

conspiracy against, indictable, 3. 591, note.

“ REQUEST,”
wmeaning of the word, ii. 560, 785.
RESCUE, (See PrisoNy BreacH, REsCUR, AND EscArE.)

of prisoner, indictable, 1. 4686.

of goods, i. 467; ii. 111

persons guilty of, who do not aid in the entire act, i. 639.

whether, makes aceessory after, 1. 605-087; ii, 1066-1069.

as constituting an affray, ii. §.
RESISTING OFFICER, {See ARREST— OBSTRUCTING JUSTICE ~=

OFrICER.)

intent to resist, what, i, 340,

no warrant, immaterial that defendant did not know it, 1. 440,

indictuble, i. 464, 4G5,

when obstructing coroner indictable, i. 688.

whether, makesz accessory alter, i, 696G, 6907,
¢ RETREATING TO TIHE WALL! {See DEFENCE OF PERSOR

AKD PRrOPERTY — SELF-DEFENCE.)

meaning of the words, 1. 850,

mnst be in good faitk, i, 871
RETROSPECTIVE LAWS. (See VesteED RigHTa.)
REVEXTE, (Sece Pusric REVENUE — REVExUE Laws.)

of government, conspiracy to lessen, indictable, ii. 225,
BEVENUE LAWS, (See PuBric REvENUE.)

object of, 1. 488,

when necessity excuses violation of, 1. 331, 332, 824,

enforeed by forfeitures, i. 821,

forfeiture avoided by necessity, &e., 1. 824
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REVOLT, (See ForeigN GOVERNMENT — GOVERNMENT — JURIS.
DICTION.)
cases Telating to, collected, i. 564, note.
attempts to excite, against foreign governments, i, 484,
REVOLUTION,
does not change the law, . 14,

RING-DROPFING, {See FaLsE PRETENCES — LARCENY.)
goods obtained by, when larceny, ii. 819.
RIOT, (See Rout — UNLAWFUL ASSEMBLY.)

what — indictabls, 1. 534.
corporation cannot commit, i, 422
riotous vonduct, 1. 537, 540.
all who countenance, indictable as prineipals, i. 832, 658
liability for aceidental results of, i. 637.
and assault, indietment for, conviction of assault, i. 785.
in defence of property, not justifiable, i. 870
whether, includes an assanlt, ii. 6.
a sort of conspiraey, il 226.
congpiracies to eommit, ii. 226.
right and duty te suppress, ii. 653-G55.
homicide committed in, murder, ii. 691.
Gencral discussion of the affence of; ii. 1143-1155.
definitions, if. 1143 and note.
The persons committing the, how many, &e., ii. 1144-1148.
The nature of the act, il. 1147-1151. .
apprehension of danger — form of indictment, ii. 1147,
whether, must relate fo a private quarrel, ii. 1147 and note.
kow many must be alarmed, ii. 1148.
thing accomplished need not be unlawful, ii. 1149,
lawful assembly becoming, ii. 115
how far the act of, must proseed, ii. 1151.
The intent, ii. 1152.
Conchuding questions, ii. 1153-1155.
whether, is misdemeanor or felony, ii. 11563.
what countenance of, makes cne guilty, . 1153.
conviotion of less offence — former jeopardy, il. 1154,
attempts to commit, ii. 1153 .
BIVER. (8ee NavigapLe BIVERS — NuisaNCE — TERRITORIAL
' LiMITs — WaY.)
AD. See Warv,
gg;BERY, ( (See ZkTTEMpT — BueeLARY — CompoUND LARCEXY —
DEFENCE 0F PERSON AND PROPERTY — LARCENTY.)
what — indictable, i. 553.
AN aggravated larceny, i. 553, 567, .
by taking money $o desist from a rape, i, 329.
whether marital coercion excuses, i, 858, 361
hew fear essential in, 1. 438,
whether assault essential in, i. 438.
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BROBBERY, — continued.

" requires physical force —not mental, i. 582,
what does not amount to aiding another in, i. 635.
not, to compel one to write an order for goods, i, 748.

nor is this an attempt $o rob, i. 748.
on high seas, conviction of, in only oue country, i, §85
acquittal of, bars indictiment for larceny, i. 1055.
: in house, and burglary, two erimes or one, i. 1063, 1064,
General discussion of the offence of, i1, 1156-1182.

definitions, ii. 1136 and uote.

The larceny, ii. 1155-1165.
15 & compound larceny, ii. 1158,
the aggravating matter, — illustrations, ii. 1159.
subjects of larceny by statute, if, 1160,
asportation — value, ii. 1161, 1162,
intent, returning thing tuken, &ec., il. 1162 o, 1163,
yielding property under compulsion, ii, 1164,

The act of violence, ii. 1166-1173.
must be physical act, or threatening demonstration, ii. 1166, 1175,

charge of sodomy, ii. 13172,

where there is real violence to the person, ii. 1167, 1168.
where there iz apprehended violence, ii. 1169, 1170.
threats of burning the house, ii. 1171,
threat of prosecution, ii. 1173.

The fear, ii. 1174-11786.

What deemed the person - possession, ii. 1177, 1178.

Concluding questions, ii. 1179-1183,
is felomy, ii- 117%; aiders at the fact, i, 1180.
attompts, ii. 1181; previous jeopardy, ii. 1182,
robbing in particular places, ii. 1182.

ROBBING THE MATL. (Sce EMBEZZLEMENT — LETTER CABRIER
— LARCENY — PosTAL OFFENCES.)

ROGUES,
how punished, i, 515, 516.
ROUT, (See BioT — UXLAWFUL ASSEMBLY.)

what — indictable, 1. 534.
the offence of, considered, ii. 1183-1184.

\RBATH. {See CrmrsTiANTTY — LORD’s DAY —— RELIGION.)
:aFE CONDUCT,
violations of, indictable, i, 484,

SATYETY. {See Pupric SAFETY.)
SALL. ({See JupIcrar SALEs.}
SALE OF LIQUOR. (See InToxrcativg Liguon.}

S8AME OFFENCE, {See JEOPARDY — OFFENCES AR INCLUDED WITHIN

ONE AXNOTHER.)
what is the, 1. 1048-1069,
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SCIIEDULE. (Sea BANKRUTT.)
SCHOOLMARBTER, (See ScrooLs — TEACEER AND PUPIL.)

whether, must be licensed, i. 807.
right of, to chastise pupil, i. 856.
committing indecent assault on pupil, ii. 36.
BECHOOLS, (See DisTurBING MEETINGS.)
the offence of disturbing, ii. 302, 304.
SCOLD. (See Common ScoLDp.)
SCOTCH LAW, (See BLASPHEMY AKD PROFANENESS — FOREIGN
Law — JURISDICTION — LAW — Law oF NaTions.)
takes cognizance of any offences obviously criminal, i. 36
its weight in questions of our own eriminal law, i. 41.

SCRIPTURLES, (See CurrsTiakTTY — BELIGION.)

reviling the, indictable, ii. 77, 83.
SEA. (See HigH SEAB — MARITIME JURISDICTION — OCEAN.)
SEA-CAPTAIN. (See MasTER MARINER.)
SEAMEN. (See DESERTION — MasTiR MARINER.)
SEA-SHORE, (See Terrrrorral Linrrs.)

jurisdietion over, i. 146.
SEA-WEED,
. when subject of larceny, ii. 877.
SECOND OFFENCE, (Bee JrOoPARDY — QFFENCES AS INCLUDED
WITHIN OKE ANOTHER.)
laws punishing the, more heavily than the firs, i. 819, 950-965.
must be averred in the indictment, i. 961
form of allegation, i. 962.
previons convietion, how established, i. 963.
form of procedure, i. 964.
SECOND PROSECUTION. (See JEOPARDY.)
SECONDS, (See DUELLING. )
in duel, guilty of murder, i. 654; ii. 311.
SECRETARY OF LEGATION,
carries ministerial dignity, i. 128,
not responsible 1o laws of the country, i. 128
¢ SECRETE,”
meaning of the word, ii. 904, note.
« SECURITIES AND EFFECTS,”
meaning of the words, ii. 785.
SECURITY, (See VALUABLE SECURITY.}
meaning of the word, ii. 570 b.
« §F DEFENDENDO.” (8ee SELF-DEFENGE.)
SEDITION,
offence of, considered, i. 457 and note.
SELECTMAN,
is a “public officer,”” ii. 318.
neglecting official duties, ii. 982.
SELF, (See MayneM — SeLr-MURDER.)
what injuries a man may inflict on, i. 259, 260,
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BELF-DEFENCE, (See DEFENCE — DEFENCE OF PERBON AND PROP-
ERTY — IToMICIDE -— L1FE — PER3ON.)
- exercise of, when thought necessary throngh mistake, i, 805,
assault in, ii. 59-41.
homicide in, what, &e., ii. 621, §22.
murder or manslaughter, ii. 697-T13.
General discussion of the right of, 1. 838-878. (See Homicibr.)
SELF-MURDER,
unlawful, i. 250.
is felony in England, i. 511, 613; how here, i. 511.
one who counsels to, how and when guilty, i. 510, 652,
two agreeing to, survivor guilty, i. 652.
forfeiture for, at common law, i. 988.
the offence of, considered, ii. 1187.
¢ §ELL,” (See ForGgERY.)
meaning of the word, ii. 608.
SELLING WIFE. (See WIFE.)
SENTENCE, (See Arrest 0F JUDGMENT — ERRONEOUB SENTENCE
— Parpon.)
day not material in, . 951,
on successive convictions, i. 953,
how, in penal actions, i, 795, 796,
when can be no valid, no jecpardy, 1. 1021-1041. {Sece JeorARDY.)

SEPULTURE, {See BuriaL — ConrpsE — DeaD Bobiks,)
offences against, considered, i, 1188-1190.
SERVANT, - (See AGENT — MASTER — MASTER AND BERVANT.)

in eriminal law, who, ii. 331-333.

when raaster eriminally responsible for acts of, i 218-221, 318, 317.
command of master, not justify erime of, i. 355.

when neglect to supply, with food, indictable, 1. 557,

may commit arson of master’s house in which he lives, ii. 13.

may maintain master in his suits, ii. 128.

SETTLEMENT,
of pauper, conspiracies to change, ii. 218,
SHEET,
are subjects of Jarceny, ii. 774,
SHERIFF, (See ARREST — OFFICE — Orr10ER — REsteTIiNG OFFICER.)

whether, indictable for act of deputy, 1. 218.
for what malfeasance indictable, 1i. 978,

& SHIP OR VESSEL." (See VEssEL-)

« SHOOT AT,
meaning of the words, i. 758.

SIIOP BREAKINGS, {See BREAKING — BURGLARY, &o.)
indictable under statutes, 1. 559.
SIIOW. (See PrnLic SEow.}
« SHOW FORTII IN EVIDENCE," (See EVIDENCE — FORGERY.}

legal meaning of the words, ii. 608.
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BHROTUD,
is the subjeet of larceny, ii. T80.

SICK, (Ses Ponric HEALTR.)
injuring one who is, by discharge of gun, 1. 549.

SICENESS, (See JEOPARDY — JUROR — WITNESS.)

" trial broken off by, how, as o jeopardy, i. 1032, 1037,

SIGNATURE. (Sec MiSREADING A WRITING.)

# SIMILAR PTECES,” {See COUNTERFRITING-)
meaning of the words, ii. 283.

SIMILITUDE, (See COUNTRRFEITING — FORGERY.)
necessary to constitute counterfeiting the coin, ii. 201.
how far necessary in forgery, it. §92-595.

SIMONTY, (Sce ECCLESIASTICAL BENEFICE.}
indictabla in England, i. 496.

SIMPLE LARCENY. (See LARCENY.)

SINGING BIRDS,
not subjects of larceny, il. 773.

SLANDER, VERBAL, (See LiBEL AND SLANDER.)
when, indictable, 1. 470, 540; ii. 945-947; why, i. 501,
effect of pardon on action for, i. 917. : .
whether eonspiracy to, indictable, ii. 217,
as spoken to a justice or judge, ii. 285, 268.

SLAUGHTER-HOUSE, (See OFFENSIVE TRADES.)
when, nuisance indictable, i. 1141, :
BLAVE, {See EMARCIPATION — FREE NEeroEs — NEGRO.)

statutes against taking, on board steamboats without a pasa, 1. 307.
permitting, to hire time — construction of statute against, i. 659.
homicides by, what court try in Tennessee, i. 81l
intending to steal, killed, L. 854, BG5.

SLAVE TRADE,
cases relating to the, collected, i. 564, note.

SLAVERY, (See EMANCIPATION.)
selling into, as a punishment, i, 047,

SLITTING TIIE NOSTRILS,
as a punishmens, i. 042 and note.

SMALL TIIINGS, (See Max1iM3.)

Gleneral discussion,
of the doetrine of the magnitude of the intent, i. 218-222.
magnitude of the act, i. 212-229.
Some particular guestions, —

law does not regard, i. 10
carelessness may be too small for law to notice, 1. 216.
public wrongs may be too small to be indictable, i. 239.
offences viewed differently aceording to degree of enormity, i. 247.
jntent too little of evil to make act unintended indictable, i. 834,
mental incapacity may be too gmall t¢ excuse, i. 376,
near or remote consequences of an act, 1. 406.
how rule of, applies in larceny, i. 679.
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SMALL THINGS, — continued.
doctrine of, applied to interpretation of statates, i, 659,
accessory after in petit larceny, not punishable, 1. 6890,
nearness of intent to another’s eriminal act, 1. 688.
attempt may be too small, 3. 750,
conspiracy too small in evil, ii. 186, 195.
act must be how direct a cause of the death, ii. 668.
SOAP-BOILING. {Bee OFFEXSIVE TraADES.)

BTA

S0DOMY, {See DeFExcE OF PErsox AND PROPERTY — Hoarcine.)

what —indictable, i. 503.

ground for divoree, i. 503, -

solicitation to, indictable, i, 767, 7068 b, 768 d.

perfect defence against, justifiable, i. 867.

killing one detected in, by parent, ii. 708,
General discussion of the gffence of, il. 1191-1196.,

definition, ii. 119%.

who may commit, &e., ii. 1193,

penefrafion, ii. 1194,

golicitations and other atfempts, ii. 1195.

whether, is felony or misdemeanor, i. 503, ii. 1198.

SOLDIERS. (See MusteEring SoLpigrs — BECRUITING SOLDIERS —

WaxpeERING MariNers aND SOLDIERS.)
¢ SOLEMN OATH,” (See CorrorAL OATH)
meaning of the words, ii. 1018, note.
SOLICITATION, :
an indictable attempt, 1. T67-T68 d, 772, 772 a; ii. 20.
of chastity, when indictable, i. 501, 768.
to an assault which is committed, ii. 55.
to a battery, whether indictable, ii. 62.
SPECIFIC OFFENCES, (See CriMEs.)
in general, how constifuted by law, i. 509.
how ¢reated and named, 3. 773-785; illustrati i. -
SPRING GUNS,  (See DEFENCE, So— Howrorms.) 77T, T80-758.
SqQUI [i?];ti:]; r; :gb, ,fm the protection of property, i. 834, 555, note, 858.
not subjects of larceny, ii. 773.
“STACK,”
what is, ii. 938.
STAGE DRIVER, (See EMBEZZLEMENT — LARCENY.)
whether, is a servant, in embezzlement, ii. 341, 349,
STANDING MUTE,
common-law forfeiture for, 1. 968,
STARE DECISIS,
doctrine of, in criminal eases, i, 93-98.
STATE, (See GoveRNMENT — STATES — UNITED STATES.)
commanding wrongiid acts abroad, i, 153.
right to appropriste persons to its exclusive service, . 180.
courts of, not administer United States laws, ii. 1022,
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STATE COURTS, (See CovrT — JURISDICTION.)
no power to administer United States laws, ii. 1022.
cannot telease federal prisoners, i. 83, note, par. 3.

STATE PRISONER, (See Hapras Corrua -—POLITICAL FRIEONER.}
mesning of the term, i. 64, note, par. 8.
STATES, (8ee GOVERNMENT — JURISDICTION — LOCALITY OF CriME

— BTATE — UNITED STATES.)
boundaries of the, i. 145 ef seq.
loeal jurisdiction of, not absolute, i. 151.
jurisdiction of, over citizens abroad, i. 152-15%.
source of autherity of, i. 156.
become, by secession, subject to national legislation, 1. 161-171.
when United States have full governmental powers in, i. 163, 171,
S8TATUTESR, (Sec INTERPRETATION OF STATUTES.}
how far treated of, in this work, i. 34.
offences not always defined by, i. 33, note,
subject to exceptions of international law, i. 1156 and note, 124
for punishing our citizens abroad, how construed, i. 121,
dizobedience to, indictable, i. 237.
effect of, whers their existence could not be known, i. 296.
ot violated unless the intent secompanied the aet, i. 34b.
felony ercated by, how punished, i. 235, 935.
creating felony, how construed, 1. 622.
accessories in felony, ereated by, 1. 664
interpretation of, strict in proportion to offence, i. 606.
abtempt to commit offence by, indictable as at common law, i. 760,
words in new, take the meaning of the old, i. 982, ' -
STATUTES, ENGLISH, — cifed, —
51 Ilen. 8, stat. 6, — 1. 491, note; il 143, note.
Westm. 1, ¢. 13, —i. 625; ii. 1109, 1133.
‘Westm. 1, ¢. 15, —1i. 678,
Westm, 1, ¢. 26, —ii. 397.
Westm. 1, . 34, —i. 478, 476,
Westm. 2, ¢. 34, — ii. 874, 1111, 1134,
98 Edw. 1, stat. 3, ¢. 20, —ii. 164,
33 Bdw. 1, stat. 2, —ii. 124, 131, note, 174,
1 Edw. 2, stat. 2, —ii. 1070, 1076, 1077, 1079.
9 Edw. 2, c. 3, —ii. 46.
2 Edw. 3, a. 8, —ii. 492,
&5 Edw. 3, ¢. 10, —ii. 384, note.
95 Edw. 3, stat. 5, ¢. 2, — . 535, note, 659; ii. 87, 1205, 1206, 1223.
97 Edw. 3, stat. 1, c. 2, —1i. 906, note.
34 Fdir. 3, ¢. 8, —ii- 384, note.
88 Edw. 3, stat. 1, c. 12, —ii. 384, note,
2 Rich. 2, stat. 1, e. 5, — 1. 476.
5 Rich. 2, stat. 1, e. 8, —ii. 492, 501.
13 Rich. 2, stat. 2, ¢. 1, —ii. 624,
15 Rich. 2, ¢. 2, —ii. 493, 498,
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STATUTESR, ENGLISII, — cited, — continued.
5 Hen. 4, ¢. 3, —ii. 1002.
5 Hen. 4, ¢. §, —ii. 45, 48, nole.
2 Hen. 5, ¢. 7, —1i. 615, note.
8 Hen. 5, ¢. 6, — ii. 1200,
8 Hen. 6, e. 1, — ii. 45, note.
8 Hen. 8, c. 9, —ii. 484, 485, 501, 508.
11 Hen. 8§, ¢. 11, —ii. 45, 48, note.
8 Hen. 7, ¢. 2, i. 5db.
921 Hen. 8, c. 7, — ii. 319, 856.
23 Hen. 8, ¢. 1, —1ii. 625, 827, 726, 732.
24 Tlen. 8, c. 4, — ii. 621. ’

25 Hen. 8, ¢. §, — L. 503.

32 Hen. 8, ¢. 9, — 1. 541, nofe; ii. 137, 138, 384, nota.
33 Hoen. 8, e. 1, —i. 071; ii. 141, 143, 157, 160, 410.
33 Hen. §, e¢. 12, — ii. 48 and note.

37 Hern. 8, ¢. 6, —1i. 899, 1602,

1 Edw. 6, e. 1, ~ii. 76, note.
1 Edw. 6, ¢. 12, — ii. 100, note, 102,
2 & 8 Edw. 6, ¢. 19, — ii. 76, note,
3 & £ Edw. §, e. 5, —1. 534, note.
3 & 4 Bdw. 6, c. 21, —1. 524 and note,
6 & 6 Edw. 6, ¢. 4, —1ii. 47, 48, note.
5 & 6 Edw. 6, c. 9, — ii. 103, noto.
5 & 6 Edw. 8, ¢. 14, —i. 519, 524 and note, 525,
1 Mary, ¢. 1, —i. 534, note,
1 Mary, e. 2, — ii. 76, note.
1 Mary, sess. 2, ¢. 8, —ii, 279,
1 Mary, stat. 2, c. 12, —1. 534, note.
1 & 2 Phil. & M. ¢. 3, —1. 476, noje.
3 Phil. & M. ¢. 8, —i. 524, note.
4 & 5 Phil. & M. ¢. 4, —ii. 103, nate,
1 Eliz. ¢. 1, —i. 615, note; ii. 76, nots,
1 Eliz. e. 6, —i. 478, note.
1 Eliz. ¢. 18, —1i. 534, note.
5 Eliz. ¢. 5, —1i. 524 and note; ii. 76, nota.
b Eliz. ¢. 8, — ii. 1049.
b Eliz. ¢, 10, — ii. 820, note,
b Eliz. c. 12, — 1. 524.
5 Eliz. e. 14, — ii. 556-553, 603,
8 Eliz. e. 4, —ii. 895.
13 Eliz. ¢, 26, —i. 524,
18 Eliz. ¢, 5, —1i. T12.
18 Eliz. ¢. 7, —ii. 1112, 1133.
81 Eliz, c. 11, —ii, 496, 503.
89 Eliz. ¢. 15, —ii. 100, nots, 103, nota,
1Jac. 1, ¢. 11, —i, 502.
1 Jac. 1, c. 12, —i. 593.
¥OL. II. 52 81T
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ALPHABETICAL INDEX. SWE
STATUTES, ENGLISH, —- cited, — continued. : STATUTES, BNGLISH, — cited, — continued.

3 Jac. 1, c. 21, —ii. 76, note. 2 Will, 4, ¢. 34, —ii. 607.

21 Jae. 1, e, 15, ~ii. 408, 7 Will. 4 & 1 Viet. e. 80, — ii. 997, note.

2l Jae. 1, ¢. 26, —ii, 554, _ 7 Will. 4 & 1 Viet. ¢. 83, —1. 741 and note, 800,

12 Car. 2, ¢. 23, —i. 491, note, 11 & 12 Vict. c. 46, —i. 670.

15 Car. 2, ¢. 8, —1. 524, note. 14 & 15 Vict. e. 19, — 1, 064,

22 & 28 Car. 2, ¢. 1, —ii. 1003, _ 14 & 13 Viet. e, 100, — i. 757, 808; ii. 325, note, 599,

92 & 23 Car. 2, ¢. 7, —ii. 999. 18 & 19 Viet, ¢, 118, — ii. 064.

29 Car. 2, c. 7, —ii. 957, 958, note, 24 & 25 Vict. c. 94, § 2, — 1. 670.

3 Will. & M. ¢. 9, —i. 809; ii. 866,

24 & 25 Vict. c, 96, —ii. 99, 166, 323, 328, note, 375, note, 413, 477, 1141,
24 & 25 Viet. ¢. 98, — ii. 599.

24 & 25 Vict. ¢. 99, — i. 964.

24 & 25 Vict. ¢. 100, —i. 612, note, 768 a, 1059, note,

1 Wil 3, e. 18, —1i. 76, note.
8 & 0 Will. 8, e. 26, — 1. 202,
1 Anne, stat. 2, e. 9, —1i. 668, 699} ii. 1040.

5 Anne, c. 31, —1. 699. STATUTORY DISABILITY,

6 Anne, ¢, 34, —1i. 524, note. effect of pardon on, 1. 920,

7 Anne, ¢. 12, —1i. 128, note. ) STATUTORY PROIIBITION,

9 Anne, ¢, 14, —ii, 48, uote. doctrine and effect of, i. 237-289.

12 Anue, staf. 1, ¢. 7, —ii. 99, 900, note, B08. STEAL, {See LARCENY.)

1 Geo. 1, e. 5, —1i. 534, note. dead human bedy, i. 506.

9 Geo. 1, e. 22, —ii. 999, 1200. STEAMEBOAT, (See HoMICIDE.)

8 Geo. 2, ¢. 55, —i. 106. improper navigation of, causing death, ii. 869,

16 Geo. 2, . 31, —1i. 359, STOLEN GOODS. (See Recrivixe StoLEN Goons.)

26 Geo. 2, c. 14, —ii. 400. STRAY, (8ce TrREASURE-TROVE — Wary — WRECK.)
27 Gec. 2, ¢. 15, —1i. 1200, _ coneerning larceny of, ii. 876 and note, -

30 Geo. 2, c. 24, —ii. 411, 446, 460. STREET-WALEKER, (See EscarE — MIsDEMEANOR.)
31 Geo. 2, e. 20, —ii. 143, note. escape of, indietable, 1. T07.

3 Geo. 8, e. 11, —ii. 143, note, « STRIKING WORK,”

12 Geo. 3, ¢. 48, —i. 345. whether, indietabls, ii. 232, 233.

1% Geo. 3, ¢. 71, —1i. 824, : SUBJECT. (3ee EXPATRIATION — GOVERNMENT.)

13 (Feo. 3, c. 62, —ii. 143, note. _ STBORNATION OB PELRJCRY, (See PERJL‘RY.)

13 Geo. 8, ¢. 80, —ii. 183. indictable, 1, 488.

39 Geo. 3, c. 83, —ii 321, 834, 344, disqualifies to be a witness, 1. 974, 975,

52 Geo. 3, ¢. 64, —ii, 411. the doctrine of, . 1056, 1197-1199.

52 Geo. 8, ¢. 143, —ii. 340. SUBSTANTIVE CRIME, (See AccEssory A¥TeR.)
5 Geo. 4, c. 47, —1. 517. Enea.ning. of the term, i. 696.
6 Geo. 4, o. 120, —ii. 230, 1z somctimes only an attempt, 1. 728, 729, 734.

T Geo. 4, ¢, 64, —1i. 471, SUICIDE. (See BELF-MURDER. )
7 & 8 Geo. 4, c. 18, —i. 835, note. SCIT, (8ee JEOPARDY — PROSECUTIONS — THREAT TO INDIOT.}
7 & 8 Geo. 4, e. 28, —§. 937. bringing fictitions, &ec., a contempt, ii. 253,
7 & 8 Geo. 4, c. 29, —i. 6795 ii. 09, 186, 322, 334, 337, 341, note, 844, SUNDAY. (See Lorp's Dav.)
875, 412, 471, 481, SURPLUSAGE, (See INpicTMENT.)

7 & 8 Geo. 4, ¢ 30, —i. 208; ii. 097,
7 & 8 Geo. 4, c. 64, ii. 471, .
8 Geo. 4, e. 31, —1i. 112, 811, note, 678, note; . 48, note, 1129.

in indictment, may be rejected, i. 810,
of intents, not vitiate, i. 339, 340,
of wrongful act, what constitutes, i. 774, 775,

9 Geo. 4, c. 54, Trish, —i. 957. SWANS, .
9 Geo. 4, ¢. 55, —1. 752, _ when, subjeets of larceny, ii. 778.
11 Geo. 4 & 1 Will. 4, c. 66, —ii, 562. SWEARING, (See BLASPHEMY AND PROFANENESS — PROFANE
1 &2 Will. 4, e, 67, — 1. 340. . SWEARING.)
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SWINE, .
construction of city by-law against, going at large, i. 832.

SYMBOL, (Seo CrEATS —FALSE PRETENCES — Farsg ToEEN.)

or token, necessary in a cheat, ii. 142 b seq.

TAVERN. {See Ixx.)
TAX COLLECTOR,
is ¢¢ public officer,’” ii. 849.

TAXES,
emission to pay, forfeits property, . §21. :
TEACHER AND PUFPIL, (See DomEstic ReLaTioNs-— ScEOOL-

MASTER — SCHOOLS.)
view of the eriminal law relating to, i. 886.
o« TEN SIMILAR PIECES.” (See Srmrrar PIECES.)
TERRITORIAL LIMITS, (Sce ARMS OF THE SEA — Bays — Counry
—- JurisnicTioN — Lakes — Locauiry oF CRIME — RIVER — Sma-
SuorE — Unrrep STATES, &c.)
statutes not have effect beyond, i. 109, 110,
of United States, i. 102-108,
of the States, i. 145-154, 184.
TERRITORIES, (See UNTTED STATES.)
congressional jurisdiction over the, 1. 188.
TIEATLRE, (See DigTURBING MRETINGS.)
rights of audience at, 1. 542, note; ii. 918, 808, note.
THEFT BOTE,
what is, 1. 710,
THIEF, (See LARCENY.)
stealing goods from, is larceny, ii. 78l.
THREAT TO INDICT, (See PROSECUTIONS.)
obtaining money by, indictable, ii. 407.
THREATENING LETTERS, '
the offence of sending, considered, if. 1200, 1201.
THREATENING NOTICE,
request $o post, indictable, i ;67 .
HREATS See HoMICIDE.
* of pr;sent dcg.th, whether excuse for erime, i- 847, 848.
resulting in death, how indictable, i. 562,
« THRESHING MACHINE,”
meaning of the words, ii. 986.
'TIME ;vhether act and intent musk coneur in, 1. 207, 842, 692.
men do as they will with their own, i. 515, 516.
TIPPLING-HOUSE, (See DISORDERLY Hovst — NUIANCE — IN-
TOXICATING LIQUOR.)
the offence of keeping, i. 818, 11 13)—_1117.
LE, See PrETENDED TITLES.
e injuring (property under claim of, 1. 298, 576.
820 '
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TITLES PRETENDED. (See PrereNpED TFITLES.)
TOKEN. (See Farse ToxEw.)
« TOOL,”
legal meaning of the word, ii. 288.
TOWXN, (See NUisANCE — WaLLED Town.)
indietahble, for non-repair of public ways, i. 410,
TOWN MEETINGS, (See Distrrping MEETINGS.)
disturbance of, indietable, i. 542,
TRADE, (See Noxrovs TrADES — NUISANCE — QFFENSIVE TRADRR
— Tricks oF TRADE.}
laws concerning exercise of, i. 508.
TRANSPORTATION,
not used as o punishment in this country, i, 939.
TRAVELLERS,
not obeying law of road, ii. 1277.
TRAVELLING ON SUNDAY,
as violating Lord’s day, ii. 98.
TREASON, {See FELOXY — Overr Act — PrriT TREASON.)
what — indietable, i. 456.
either against States, or United States, i. 177, 458.
minute acts, &e., of helping o levy war, indictable, i. 2286.
coneealing another’s treason, i. 226. (Sec MIsPRISION.)
not punishable when act compelled, i. 347, 848.
whether marital eoercion excnses wife in, 1. 358, 361.
iofant may commit, i. 369,
whether corporation can commit, 1. 422, 423,
a species of attempt, 1. 437, 440.
treasonable purpose need not succeed, 1. 437.
but must be act in, evil in nature, i. 440,
is felony also, 1. 612, 613.
respongibility for acts of co-conspirators, 1. 639.
principals first and second degrees in, not distinguished, i. 655.
- violating king’s companion as, the statute construed, i.. 659.
accassories before the faet in, i. 681-684.
accessories after the fact in, i. 701704 _
construction of United States Constitution concerning, i. 703.
the State constituticns, i. 704,
misprision of, anciently treason, now misdemeanor, i, 717.
whether, admits of indictable attempts, i. 759, T72.
forfeiture and other like consequences of, 1. 966-977.
General discussion of the offence of, il. 1202-1255.
introductory views, i, 1202-1204.
English treasons corresponding to curs, ii. 1205-1213.
distinetion between high and petit, i. 611; ii. 1208,
how belore stat. 25 Edw. 3, stat. §, ¢. 2, ii, 1205,
this statute, ii, 1206.
concerning subsequent statutes, ii. 1207.
construction, as to levying war, adhering, &e., ii. 1208-1212.
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TREASON, — continued.

not quite satisfactory, ii. 1213.

Treason against the United States, ii. 1214-1236.
constitutional provision, ii. 1214.
acts of congress, ii. 1215-1222,
our written law derived from statute of Edw. ii. 1223,
as to following the English interpretations, ii. 1223-1223.
attempt to prevent execution of a legislative act, ii. 1226, 1227
what is & levying of war, ii. 1226-1231.
whether one can levy war alone, ii. 1228, 1229,
peculiarly an offence of the intent, ii. 1230.
what is a sufficient overt act, . 1231-1234.
bare conspiracy not, ii. 1231.
overt act of levying war, i, 1231.

adhering to the enemy, ii. 1232-1234,

the alleginnce necessary, ii. 1235.
as to act of 1862, ii. 1236. .

Treason against the several States, ii. 1254, 1255.
IREASURE-TROYE, (See STrRAY — Warr — WRECK.)
concealment of, an indictable misdemeanor, ii. 875.

the doetrine of luvceny of, ii. 876.
TREATISES,  (See Lmrorts.)
General enumeration and discussion of the old, i. 86-90.
TREATY, (See Law or NaTions.)
land boundaries established by, i. 107, 108.
how, affectod by war between the parties, il 1252.

% TREES,”
meaning of the word, ii. 956.
TRESPASS, (See CrviL Terserass — FORCIDLE TRESPASS.}

in foreign country, may be sued here, i. 140.
meaning of the term, in the criminal law, i. 625.
b initio, where license abused, i. 208.
corporation may be sued in, i. 422.

not alone indiclacle, i. 538.

TRICKS OF TRADE, (See FaLeE PRETENCES.)
as false pretences, ii. 447-156.
TURKEYS,

are subjecta of larceny, ii. 774.

UNDERTAKING, {See FORGERY.}
for payment of money, &ec., what, ii. 563, 785.
UNITED STATES, (See CoxstiTyrioNy oF UNITED STaTES — GOV.

ERNMENT — TERRITORIAL LiMiTs — TERRITORIES — STATES.)
boundaries of, i. 102-108.

crimes committed Leyond limits of, 1. 105-123.

examptions from criminal laws of, within limits of, i. 124-135.
jurisdiction of, within State limits, i, 156-188.
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UNITED STATES, —eontinued.
source of authority, i. 156,
jurisdiction beyond State limits, 1. 158, 182-188.
Jurisdiction over places ceded to the, by the States, i. 159, 203,
when has complete jurisdiction over States, i. 161-171.
jurisdiction of, in other cascs within State limits, i. 172-181.
same act offence against both, and a State, i. 178, 987.
right of, to appropriate persons to exclusive service, i. 180,
courts of, enforce State laws, i. 181, 164; ii. 1022,
whether, has a common law, i, 159-203.
procedure in tribunals of, i. 194.
courls of, may administer State law, i. 195, 156.
treason against, how limited, 1. 456.
# UNLAWFUL,”
meaning of the word, ii. 178.
UNLAWFTL ASSEMBLY, {3ee Rror — Rour.)
what — indictable, i. 534,
of twelve or more persous, i. 534.
General view of the law eoncerning, ii. 1256-1259.
definitions, ii. 1258 and note.
how compared with riot, ii. 1257.
as to the specific intent, ii. 1258,
assembly for defence of the dwelling-house, i1. 1259,
UNWHOLLSOME FOOD, (Seec Foonp — NUIsANCE.)
providing, indictable, i. 558.
supplying, to prisoners of war, i, 484,
indictable to make or sell, 1. 491,
privately administering, to partieular individuals, i. 491, note,
USURY,
how viewed in the eriminal law, ii. 1260-1263.
UTTER — UTTLERING, (See ATTEMIrT -— COUNTERFEITING -
Covrrerrerr MoXEY — Forgrry — Pass.}
legal meaning of the words, il 605, 607.
when wife liable for, hase ecin, i. 859,
drunkenness as excuse for, i. 412,
a species of attempt, i. 437,
as false pretence, ii. 430,
of forged instruments — the offence, ii. 604-608,
of counterfeit coin at gaming-table, i. 7635,
# UTTERED AND PUT OFF,” (See Pur OFr.)
meaning of the words, ii. 288.

YAGABONDS, (See Gypsirs ~ WANDERING MARINERS, &e.)
how punished, i, 515.
YAGRANCY, (8ee Gypares — WanNpErING MARINERS, &e.)

whether, indictable, i, 515, 5146. '
entertaining vagrant, not indictable, i, 706.
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VALUABLE SECTRITY,
meaning of the words, ii. 785.
“ VALUABLE THIXG,"
meaning of the term, ii. 480,

VARIANCE, (See INDICTMENT — JHOPARDY.)

what, and effeet of — prosecuted again, i. 1052,
VENUE, (See Juorarny — LocariTy oF CaIME.)

waiver as to, 1. 995,
VERBAL ORSCENITY. (See OpscENE WorDS — SLAKDER.)
VERBAL SLAXDER. (See LIBFL AND SLANDER — BLANDER.)
VERDICT, (See EMRRACERY — JEoPARDY — NEW TRIAL.)

defective, effect ou further proceedings, 1. 993, D98.
guilty of part, not guilty of residue, how new trial, i. 1004.
guilty of part, silent as to residue, how, i. 10086,
VESSEL, '
(See DeseRTION — FORFRITURE — SEAMEN.)
erimes committed on board, i. 112, 117, 118.
how, when not in our waters, i. 114-116.
whether foreign, subject to our laws, i. 130
offence of destroying, disenssed, i. 570, note,
forfeiture of, for piracy committed by master, i. 826 and note,
Lelligerent, forfeiture of neutral’s share in, 1. 826,
VESTED RIGHTS, (See Forrerrore — PARDON.)
not divested by pardon, i. 910, 811, 916.
when the right vests, i, 511,
VOTER, (See BrIBERY — ELECTIONS.)
bribing a, ii. 86.

WAGER. {See BETTING.)
WAGES, {See LaROR — LLABORERS.)
of lahorers, as to laws regulating, i. 453-455, 508,
wongpiracies to Taise or lower, ii. 230, 231 and note, 232, 233.
WAIF, {8ee STrAY — TREASURE-TROVE — WRECK.}
what is, ii. 870 and note. )
the doctrine of larceny of, ii. 876 and note.

WAIVER. {See ConsENT — Jeorarpy — NEW TRIAL — VERDICT.)
WALLED TOWN, (See Berarary — Town.)

whether bresking into, is burglary, ii. 105.
WANDERING MARINERS AND SOLDIERS, (See GypsiEs—

VAGANONDS ~— VAGRANCY.)

whaother, indictable, i. 516.
WARD. (Sec DovEsTIc RELATIONS — GUARDIAN AND Warp.}
WAREIIOUSE-MEN,

Jarceny of the goods by, ii. 870.
WARRANTY, {See (I¥FICER.)

officer indietable for not serving, i. 240,

day of execution in, though not in judgment, 1. 051,
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WARRANT, — continued.
for payment of money, what, ii. 580, 785,
for delivery of goods, what, i, 560, 785.
WARRANTY,
when, implied in sale, i, 11.
WATER, - (See Numsance.)
indictable to make, unwholesome, 1. 481,
“WATERMAN,”
meaning of the word, ii. 851.
WAY, (See NavigaBLE RivERs — NAVIGABLE WATERS — NUISANCE
— PaRISHES — PRIVATE Wax.)
neglect to repair, indictable, i. 241, 419.
obstruction of, indietable, i. 531.
people need not be actually injured, 1. 244,
all must have right to use the, i. 254.
belonging to a town, i. 245,
conviction for not repairing one street, where more proved, i. 792
several streets out of repair, indictment for one, i. 1061.
improper use of, eausing death, ii. 667.
careless nse of, manslanghter, ii, 600,
Gleneral discussion of obstruction and neglect o vepair, ii. 1264-1287.
infroductory views, ii. 1264, 1265.
The kinds of ways, il. 1266-1271.
must be public —meaning of word highway, ii. 1256.
bow highways established, &e., ii. 1267.
cul de sac, whether highway, ii. 1288.
footway, horseway, public square, bridge, ferry, ii. 1268.
turnpike-roads, railroads, ii. 1270.
who liable for repair, &e., of these, ii. 1270.
rivers, harbors, &e., if. 1271,
The act of obstruction, ii. 1272-1279.
general doctrine, §i. 1272. e
methods of obstruction enumerated, ii. 1278.
by teams standing, loading, unloading, &e., ii. 1274.
collecting crowd —.darkening street — house liable to fall, ii. 1275.
how as to the nature of the travel contemplated, &c., ii. 12786.
obstructions outside the fravelled part, ii. 1277,
statute authorizing obstruction, ii. 1278.
the intent — accidental injury to the way, ii. 1279.
The condition in which the way must be put and kept, 1i. 1280.
The person or ecrporation responsibls for non-repair, ii. 1281-1283.
Concluding questions, ii. 1284-1287.
is misdemeanor, ii. 1284.
the punishment — abatement of the nuisance, &e., ii. 1285, 1286
second jeopardy, &e., ii. 1286,
New Hampshire statute about guide-boards, ii. 1287.
WEALTH. (See Pusric WEALTH.)
WEAFPON. (See DanguroU8 WEAPON — DEADLY WEAPON.)
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WHIPPING, (See DomesTIc RELATIONS — Pargnt.)

a8 a punishment, i. 942, 943, pa7.

WIFE, (See COVERTURE ~— HuspaND — MARRIED WoMEN.)

gelling and buying a, indietable, i. 502,

burning hasband’s house by, not arson, ii, 13.

Ieay cemmit forcible entry on husband’s lands, ii, 500,

larceny of husband’s goods by, ii. 872-874.
WILD ANTMALS,

whether, subjects of larceny, 1. 578; ii. 771, T72.
WILD BOARS,

when, subjects of larceny, ii. 773.
WILFUL — WILFULLY,

meaning of the word, i. 427, 428; ii. 310.
WITCIICRAFT,

what, and whether indictable, i. 593.

as false pretence, i, 429 4.

WITNESS, (See BrinERY —— CONTEMPT 0F COURT — EVIDENCE —
ForeieN JupemeNnT - JeoparpY — NEW Tr1AL — OpINIONS OF WiIT-
NESSES — PrrJuny.)

preventing attendance of, indictable, i. 468, 695; why, i. 734.
atbempt to intimidate, &c., 1. 468.
keeping back, not make accessory after, 1. 695,
incapacity of, removed by pardon, i. 917.
incapacity of, from erime, by operation of law, i. §72-978.
must be judgment on conviction, i. 975,
how, if erroneous, i. 973.
trial broken off by sickness of, i. 1037,
by not being acquainted with the nature of an oath, 1, 1037.
when punishable for disobedience, ii. 253, 266.
WOODEY BUILDINGS, {3ee Numsance.)
when a nuisance, i. 1150. -
WORDS, (See INTERPRETATION OF STATUTES — LIBEL AND SrLANDER
—- LiseRTY oF SPERCH — SLANDER.)
of judges, how to be understood, i. 379, 881, 384, note, par. 4, 551.
in indietments, i. 426. .
when, provoking quarrels, i. 510,
hew, as constitating the fighting in affray, ii. 3.
how, as constituting an assanlt, ii. 26, 34.
bow, as justifying an assault, ii. 41.
not symbols or tokens, in the law of cheat, ii. 145,
when, an indictable cbstruetion of justice, ii. 285, 246,
when, amount to a libel, ii. 314,
whether, justify a blow to reduce killing to manstanghter, {i. 704.
not an overt act in tresson, ii. 1233,

WORK, (See Lanow —— LARORERS — Wagrs.)
concerning compelling men to, i. 453-455.
WORK OX GOODS, (See EMprzziement — Larceny.,)

lareeny by one who has done, ii. 887, 888.
826

WOREKMEN.
WORSHIP.
WOUNDING,

ALPHARBETICAT, INDEX,

{Sea LABORERS.) _
(See DisTURNING M.EETI_.»%JS — Lokr’s Davy.)

censtruetion of statute against, i. 340.

WRECK,

(8ee BTRaY — TREASURE-TROVE — WAIF.)

what iz — larceny of, ii. 876 and note.

‘WRIT OF EREOR, (See Jrorirny.)
whether, grantable to the prosecutor, 1. 1024,
effect of, i. 1024, 1026.

WRITING,

(Sce ForeEny — MisrrapiNg A WRiTING.)

meaning of the word, ii. 448, note, 523, 569.
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