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CHAPTER XX.

FORCIBLE ENTRY AND DETAINER.!

§ 489-401. Introduction.
492-494. The Old English Statutes,
497-503. The Qwuership, Estate, or Possession necessary,
504-513, The Act which constitates the Offence.
514. The Restitution of Possession awarded.
615, 616, Hemaining and Connected Questions.

§ 489. In General.— Forcible entry and forcible detainer are
in substance and in principle but one offence, and are treated of
in the books together, as forcible entry and detainer. A general
view of this breach of public tranquillity wus given in the first
volume.? S

How aefined. — A forcible entry is an entry on another’s real
estate, or in some special circumstances on cne’s own, of a nature
to be the subject of a personal occupation, made with such an
array of force as to create terror in those who are present oppos-
ing, A foreible detainer is # detaining of the possession of an
estate, to which the person has no perfect title, by force of the
same kind.

§ 430. Why Indictable — Possession of Land by Force.— Ac-
cording to some writers,® a man disseised of his lands was at the
common law allowed to use any degree of force necessary to
gain possession. And this might have been so in eivil juris-
prudence ; because, if a plaintiff were in the wrong in holding
possession of lands, he was in no situation to complain of the
defendant’s wrong in expelling him, where the latter was the
true ownerd But there is likewise another doctrine of the com-

1 Bee also ForcisLE TrEsrass. For & Vol. L § 2566, 267, 268 ; 1 Gab, Crim.
ﬂ“f pleading, practice, and evidence, see Law, 321; Taunton v. Costar, 7 T. R.
Crim, Proced. II. § 869 et seq. See also 431; Turner ». Meymott, 1 Bing. 158

Stat. Crimes, § 400, 541, 560. Higgins v. The State, 7 Ind. 549. -And
2. Vol L § 536-588. gce Hyatt ». Wood, 4 Johns, 160,
? 1 Hawk. P.C. Curw.ed. p. 406; 4 . - :

Bl Com, 148. . .. .
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§ 492 SPECIFIC OFFENCES. [BOOE X.

mon law ; namely, that no one has the right to enforce a claim,
however just, by the commission of a breach of public order and
tranquillity.! Consequently it is now established, that forcible
entry, and, in some circumslances, forcible detaner, are indict-
able crimes, without regard to any statute, English or American.?

§ 491. How the Chapter divided. — But this matter has fur-
nished & considerable ficld for legislation, both in England and
the United States.  Let us, therefore, consider, I. The Old Eng-
lish Statutes; 1L, The Ownership, Estate, or Possession neces
sary; 111, The Act which constitutes the Offence; IV. The
Restitution of Possession awarded; V. Remaining and Con-

nected Juestions.

1. The Old English Statutes.

§ 492, stats. 5 Rich. 2— 2 Edw. 3 — Whether Common Law,
&c. — The earliest of these enactiments is 5 Rich. 2, stat. 1, ¢. 83

! Landlord ejecting Tenant.— In a
Masgsachusetts ¢ase, wlere a tenancy at
will had been terminated by the tenant’s
refusivg o puy ront, and the landlord’s
gtatutory notice to quit, the latter effected
a peaceahle personal entry into the prem-
ises, which was a room ju a dwelling-
honse, the tenant being thercin, He
then commenced removing  door, win-
dows, and the tenant’s furnituee, when
the tenant resisicd him, and a scuille en-
gued, and the tenant reeeived a blow
upon the head with a hiatchet held in the
hand of the landlord. The landlord was
thereupon indigted for assault and bat-
tery ; and, on the trial, his counsel re-
gquested the court to rule, that, if he got
into the premises unopposed, he was in
the peaccuble possession of his own, with
the riglit to remove the tenant’s effects ;
and, if resisted, he might lawfully oppose
foree with force.  Bnt the court refused,
yet told the jury, that, the tenancy being
at an end, the landiord might resume his
possession without legal precess if ho
could do so without a breach of the
peace; that his right to take out win-
dows and door, and to remove the ten-
ant's property, depended on the contin-
geney of his being able to do s6 without
opposition or resistance; that, on being
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resisted, and finding he could not proceed
furiher without a breach of the peace, it
beeame his duty to desist; and he had
no right to gject the tenunt by foree.
This ruling was held to be correct, Com-
monwealth o Naley, 4 Allen, 318, Com-
pare this with Collins . Thomas, 1 Fost.
& T'. 418. And see Langdon e, Potter,
3 Muss, 215; Spunders . Kobinson, 5
Met. 343 ; Commonweanlth ». Dudley, 10
Maszs. 4083 ; The State v. MeClay, 1 Har-
ring. Del. 320 ; Bill »n Conwell, 2 Blackt,
133; Burt » The State, ¥ Tread. 488 ;
Helm v Sluder, 1 AL K. Aar. 520; Barg-
lett - Dieaper, 28 Misso, 407 ; Tucker »
Phillips, 2 Met, Ky. 414; Commonwealth
». Kenszey, 3 Pa. Taw Jonv, Hep. 233,

2 ¥ol. I § 436; Comiuonwealth o
Shatiuck, 4 Oush. 141; Rex v Buke, 3
Bur. 1781 ; Hendderson . Commonweulth,
8 Grat. 708; The State ». Speirin, 1 Brev.
114 ; Butta ». Yoorhees, 1 Green, N, J.
13; Rex v. Wilson, 8 T. IR, 357; 1 Rusa,
Crimes, 3d Lng. ed. 304; Newton wv.
Hurland, 1 Man. & (. 8443 The Stae o
Wilson, 8 Misso. 126; The State v, Mor-
ris, & Missa. 127, Query, whether this
i3 an indictable offence in Alabama.
Childress ¢. MeGehee, Minor, 181, 13t

3 In preparing the first edition of this
volume, I copied this statute from Puolton,
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in the following words: ¢ That none from henceforth make any
entry into any Jands and tencments, but in case where entry is
given by the law; and, in such case, not with strong hand nor
with multitude of pecple, but only in peaceable and easy man-
ner. And if any man from henceforth do to the contrary, and
thereof be duly convict, he shall be punished hy imprisonment of
his hody, and thereof ransomed at the king’s will.” This is the
entire statutc; it creates, if there were doubt bhefore, a misde-
meanor. There appears to be no room for question that it is a
part of the common law of this country.! But the reader ob-
serves, that it applies only to forcible entries, not to detainers.
Of prior date to this statute is 2 Edw. 8, ¢. 3, commonly called
the Statute of Northampton, spoken of likewise by Hawking ;2
vet this one hag no very close connection with our present sub-
jeet. It provides: That no man, great nor small, of what con-
dition scever he he, —except the king’s servants in his presence,
and his ministers in executing of the king’s precepts, or of their
office, and such as be in their company assisting them, and also
[those of feats of arms of peace] upon a cry made for arms to
keep the peace, and the same in such places where such acts
happen, — be so hardy to come before the king's justices or other
of the king’s ministers doing their office, with force and arms,
nor bring no force in affray of the peace, nor to go nor ride
armed by night nor by day, in fairs, markets, nor in the presence
of the justices or other ministers, nor in no part elsewhere, upon
pain to forfeit their armor to the king, and their bodies to prison
at the king’s pleasure.”

§ 498, stat. 15 Rich. 2 — The next English enactment, which
it is important to mention here, is 15 Rich, 2, ¢. 2; namely, “ that
the ordinances and statutes, made and not repealed, of them that
make entries with strong hand into lands and tenements or other
Possessions whatsoever, and them hold with force, and also of

and cited it ag 6 Rich, 2, ¢, 7; because it 595, 613, 814, But in Roberts’s Digest

there su stands, and I have seen it so of British statutes, the reason of the

elsewhere. The, text is now corrected omission is suggested to be, “ probably,

from Ruffhead. hecause the act of 1700 |Pennsylvania]
. ! Kilty Report of Statutes, 222; Har- was considered analogous, and as sup-

ding’s Case, 1 Greenl. 22, The Pennsyl- plying the place of the statute.” p. 283,

vania judges have omitted it, possibly by mote.

accident, as they mention Stat. 15 Rich, 2 1 Hawk. P. C. Curw. ed. p. 496, § 5,

2, ¢ 2 {see next section), among the and p, 488, § 4.

acts in force. Report of Judges, 3 Binn.

217



§ 404 SPECIFIC OFFENCES. [BOOK X.

those that make insurrections, or great ridings, riots, routs, or
assemblies, in disturbance of the peace or of the common law, or
in affray of the people, shall be holden and kept and fully exe-
cuted ; joined to the same, that at all times that such foreible
entry shall be made, and complaint thereof cometh to the justices
of the peace, or to any of them, that the same justices or justice
take sufficient power of the county, and go to the place where
guch force is made; and, if they find any that hold such place
forcibly, after such entry made, they shall be taken and put in
the next gaol, there to abide conviet, by the record of the same
justices or justice, until they have made fine and ransom to the
king.” 1

Summary Conviction. — The reader perceives, that the chief
effect of this enactment is to provide for a summary conviction of
offenders by the magistrate on view.

Commor Law with us. — It is of a date suﬁclcnﬂ_y early to be
- common law with us; it was received in Maryland? and Penn-
sylvania;® and, with all the other acts of Parliament on the
subject of forcible entry and detainer, was expressly made of
force in South Carolina.* But unquestionably therc are other
States into which it has not come, —a matter, however, depend-
ing chiefly on questions of lecal jurisprudence. The process of
summary conviction on view ig itgelf unknown in some of the
States, probably in most of them,

Others as Common Law in our States, — Whether the enactments
méntioned in the succeeding sections under our present subdi-
vision are common law in any parficular State, is a question
which each practitioner, in the absence of decisions of the courts,
will determine for himself.? No particular suggestions can aid
him, hut the general doctrines by which this sort of inquiry is
to be answered are stated elsewhere in these volumes, and more
at large in the author’s “ First Bock of the Law.” ¢

§ 494. Stat. 8 Hen. 6. — The next of these statutes is 8 Hen. 6,
c. 9, A. D. 1429, Tt was intended to correct some defects in the
last-recited act; ““as,” says Hawkins, “in not giving any remedy

1 See, for some expositions of this ¢ The State ». ITuniingten, 3 Brev,
etatute, 1 Hawk. 1. C Curw. ed, p. 111, ’
457, ® They were all reccived in Maryland
2 Kiity Report of SBtatutes, 223. Kilty Rep. Stats, 222 237, 224,
3 Report of Judges, 3 Binn, 695, 614; ¢ Bishop First Book, § 4349,

Blythe ». Wright, 2 Ashm. 428.
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against those who were guilty of a forcible detainer after a peace-
ful entry ; nor even against those who were guilty of both a forei-
ble entry and a forcible detainer, if they were removed before the
coming of a justice of the peace; and in not giving the justices
of the peace any power to restore the party injurcd by such foree
to his possession.”! And we may add, that it seems to be the
first statutory provision making forcible detainers indictable ;
though they were doubtless so at the common law. The more
important parts of it are the following: ¢ That from henceforth,
where any doth make any forcible erntry in lands and tene-
ments or other possessions, or them hold foreibly, after complaint
thereof made within the same county where such entry is made,
to the justices of the peace, or to one of them, by the party
gricved, that the justices or justice so warned, within a coenven-
ifent time shall cause, or one of them shall canse, the sald statute
(that is, 15 Rich. 2, e. 2) duly to be executed.”

§ 495. Continued. — And in § 3 this statute of 8 Hen. 6, . 9,
further provides, that the justices or either of them ¢ shall have
authority and power to inguire by the peoplo? of the same
county, as well of them that make such forcible entries in lands
and tenements, as of them which the same hold with force.” .
Then follows a provision for the restitution of the premises to
the rightful possessor; thus, “ And if it be found before any of
them, that any doth contrary to this statute, then the said jus-
tices or justice shall cause to reseise the lands and tenements
80 entered or holden as afore, and shall put the party so put out
in full possession of the same lands and {enements, so entered
or holden as before.” Thers are other minor provisions, nof
necessary to be copied, but the whole closes in the following
words : «§ 7. Provided always, that they which keep their pos-
sessions with force, in any lands and tenements, whereof they or
their ancestors, or they whose estate they have in such lands and
tenements, have continued their possessions in the same by three
Years or more, be not endamaged by force of this statute.”

§ 496, sStats. 81 Bliz. — 21 Jac. 1. — The restitution of posses-

! 1 Hawk. P. C. Carw. ed. p. 497, Williams, 4 Man. & R. 47, 9 B. & C
? The meaning of which is, that they 549; Anonymous, 4 Co. 48 2; Anomy:
muy proceed by indictment, ag in other mous, 2 Dy. 122, pl. 24; Rex v Taylor
cases of misdemeanor. That an indict- 7 Mod. 123.
ment lies under this statute, see Rex ».

279



§ 497 SPECIFIC OFFENCES. [BOOK X.

sion was put on a more exact foundation by 81 Eliz. ¢. 11 (A. D.
1589) ; declaring, “ That no restitution upon any indictment of
forcible entry or holding with force be made to any person or
persons, if the person or persons so indicted hath had the occu-
pation, or hath been in quiet possession, by the space of three
whole years together, next before the day of such indictment so
found, and his, her, or their estate or estates therein not ended
or determined ; which the party indicted shall and may allege for
stay of restitution, and restitution to stay until that be tried, if
the other will deny or traverse the same. And if the same alle-
gation be tried against the same person or persons so indicted,
then the same person or persons so indicted to pay such costs and
damages to the other party as shall be assessed by the judges or
justices before whom the same shall be tried ; the same costs and
damages to be recovered and levied as is usual for costs and dam-
ages contained in judgments upon other actions.”! And Stat.
91 Jac. 1, c. 15 (A. D. 1623), removed a doubt by enacting, that
the right to give restitution should exist, not only in favor of
persons having the fee, &ec., but also it should extend *unto
tenants for term of years, tenants by copy of court roll, guar-
dians by knight’s service, temants by elegit, statute merchant,
and staple.”?

11, The Ounership, Estate, or Possession necessary.

§ 407. Whether Real Estate ~ (Forcible Trespass ). — The com-
mon-law doctrine seems to be, that the kind of property con-
cerning the possession of which the forbidden tumult arises, is
immaterial ; hence we have the common-law offence of forcible
trespass, to be considered in the next chapter. But to calla forci-
ble trespass to personal property a foreible entry would be a misuse
of terms, though it would lead to no error in a legal view. Under
the statutes, however, — namely, the statutes of England which
are common law in the United States,— the property must be
real estate.

What Real Hstate. — And though nothing in their words ex-
clades the offence from being committed on any kind of real

1 See 1 Hawk. I. C. Curw. ed. p. 403, 2 1 Hawk. P. C. Curw. od. p. 499
§14.

280

CHAP. XX.] FORCIBLE ENTRY AND DRETAIKER. § 500

property, yet the nature of some kinds prevents it; indeed, it
can probably be committed only on such as is capable of manunal
occupation.

§ 498. Further of the Sort of Real Property. ~— Hawking says:
« It hath been holden for a general rule, that one may be indicted
for a forcible entry into any such incorporeal hereditament for
which a writ of entry will lie, either by the common law, as for
rent, or by statute, as for tithes, &c. DBut I do not find any good
authority that such an indictment will fie for a common or offiee ;
but it seems agreed that an indictment for forcible detainer lies
against any one, whether he be the terre-tenant or 2 stranger,
who shall foreibly-disturb the lawful proprietor in the enjoyment
of any of the above-mentioned possessions : as by violently resist-
ing a lord in his distress for a rent, or by menacing a commoner
with bodily hurt if he dare put in his heasts into the common,
&o. Yet it seems clear, that no one can eome within the danger
of these statutes, by a violence offered to another in respect of
a way, or such like easement, which is no possession. Also it
gecmeth, that a man cannot be convicted upon a view, by force
of 15 Rich. 2, of a forcible detainer of any such tenement wherein
he cannot be said to have made a precedent forcible entry, be-
cause that statute gives the justices a jurisdiction of no other
forcible detainer but what follows a forcible entry.” !

§ 499. Dwelling-house — Distinguished from other Realty. —
Therefore the entry need not be into a dwelling-house? Yet
there are circumstances in which, if it is, it will be indictable,
while the same things done on open ground would not be so;? as,
for example, if there are persons in the dwelling-house, and they
are putb in fear.

§ 500. Tenant in Common. — A leading principle is, in the
language of Lord Kenyon, * that no one shall with force and
violence assert his own title.”® Therefore, though a tenant in
common has no right to resist the entry of his co-tenant upon

11 Hawk P. C. Curw, ed. p. 502, ». DBordeaux, 2 Jones, N. C. 241 ; post,
§ 51 * § 604, And see ante, § 490, note.

2 Rex r. Nicholia, 2 Keny. 512. 4 The State . Fort, 4 Dev. & Batk

8 And sce Benson v, Strode, 2 Show. 192, And see The State ». Morgan, Win
150 ; Harding's Case, 1 Greenl. 22; The ston, No. 1, 246,
State . ‘Tolever, & Ire. 452; The State . 5 Rex v. Wilsor, 8 T. R. 857, 86k
Caldwell, 2 Jones, N. C. 468; The State
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§ 501 : SPECIFIC OFFENCES. [Book x,

the estate,! yet the co-tenant may commit the offence of a forci-
ble entry when the tenant does resist.2

Wife. — Even the doctrine seems to be, that a wife may be
guilty of this offence in respeet of premises held by her husband.$

§ 501, Further of the BEstate. — Hence the comn;on-law rule, as
unaflected by statutes English or American, is, that an indict-
ment for a forcible e¢ntry need not contain any allegation of
estate or infercst in the premises. The requisite is,Lthat the
persoi claiming possession, whether by right or wrong, should
be in actual and peaccable possession.t Not even is evidence
of title admissible.? '

Bare Custody.— Yet there must be, by right or wrong, an
actual possession® in distinction from a bare custody;? therefore
a man is not indictable for a forcible entry upon premises held
merely by his servant.®

Under the Old Statutes. — The same rule appears also to apply
to indictments under Stat. 5 Rich. 2, stab. 1, e. &% before re-
cited ; while, under 8 Hen. 6, ¢. 9, the indictment must state,
says Chitty, “that the place was the freehold of the party ag-
grlev‘?d; " or state some other interest in the prosceutor.i2  Bug
on prineiple we may not easily see how, under any of these stat-
utes, the matter can be otherwise than &s at the common law,
except where the prosecutor proposes to ask for a judgment of
restitution, Where he does so propose, clearly the indictment,
on guthority and perhaps on principle, must set out his title.2?

I Commonwealtk ». Lakeman, 4 Cush. * Pitman » Davis, Hemp. 2¢; People
5972. R v, Fields, 1 Lans. 222; Gates v. Winslow,
s De}:) ». Marrow, Cas. temp. Hardw, 1 Wis. 650; MeCauley ». Weller, 12 Cal.

74, Dublin ed. 164, 500; Pogue v, McKee, 3 A, K. Mar. 127;
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How adjudged in New Hampshire,— According toa New Hamp-
ghire case, a complaint for a forcible entry must allege, that the
complainant was seised of the premises, or possessed of them for
g term of years. The judge said, that, on the authorities, *“any
person who is seiscd of land in fee for life, or posscesed thereof
for a term of years, and who is with strong hand and armed
power turned out of possession, or held out of possession in the
same manner, may have this process. It is of no importance
whetlier the seisin be by right or by wrong, or whether the term
for years be legal or not. But there is no doubt that the com-
plaint must allege that the complainant was seised or possessed
for a term of years.” ! '

§ 502. As to Foreible Detainer : —

The Doctrine in Brief. — The question of the possession or estate
in forcible detainer is more difficult, being less illuminated by
authority. On principle, no one should be held for this offence
merely because he defends by force a peaccable possession, in
defeasible, of any estate to which another has mo real claim.
And if one through mistake should hencstly suppose, as a ques-
tion of fact, not of law, that he was cccupying this position, he
would stand on the same ground, according to a doctrine illus-
trated in the preceding volume,? as if the truth were what he
believed it to be. And probably the law will be found, on ex-
amination, to be exactly as thus stated.?

§ 503, Detainer distinguished from Entry.— The word “detainer”
implies a previous entry of the parly detaining, which indeed
may have becn peaceable; or a right fo enter in the person
against whom the premises are detained.* And Russell defines

3 Hex v, Smyth, 1 Moody & R. 155, 5
(Big.r‘ & P.201; 1 Russ. Crimes, 3 Eng. ed.

P

4 Rex » Wilson, 8 T. R. 357 ; Bean-
champ . Morris, 4 Bibb, 812; The State
v. Bennett, ¢ Dev. & But. 43; The State
g, Speirin, 1 Brev, 11%; Commonwealth
v. Kecper of Prison, 1 Ashm, 140; Peo.
ple v. Leonard, 11 Johns. 504; The State
v. Pollok, 4 Ire. 305; The State v. An-
ders, 8 Ire. 15; Higgins v. The State, 7
Ire. 549,

5 Reg. » Cokely, 13 TU. C. Q. B,
621, decided on Rex v. Williams, 4 Man.
& R. 471,
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Hunt ». Wilson, 14 B. Monr, 44; Bennet
v. Montgomery, 3 Halst. 48; Maira.w.
Sparks, 2 Southard, 513; Stewart o
Wilson, 1 A. K, Muar. 255.

¥ Commonweulih ». Keeper of Prison,
1 Ashm. 140,

¥ The State v. Curtis, 4 Dev. & Bat.
222,

® 3 ChLit. Crim. Law, 1136: i
Case, 1 Greenl. 22, » 1189 Harding's

1 Ante, § 492,

3 Chit. Crim. Ta H
Taylor, T Mod. 123, ™ 11305 Bex v

12 Rex », Wilson, 8 T. B. 257,

¥ Torrence v. Commonwealth, § Bare

184; The State v Bennett, 4 Dev. & Bat. v People, G Barb. 607; The State »

43 The State v Anders, 8 Tra. 15; Res-
publica & Campbell, 1 Dall. 834; The
State ©. Butler, Conference, 81 Van-
pool » Commenwealth, 1 llarris, Pa.
201; Burd v. Commonwealth, § 5. & R.
252; Respublica v. Shryber, 1 Dall.
68, And see Rex v, Williams, # B. & C.
540 Crim. Proved. I1. § 833, 354,

1 The State v Pearson, 2 X, H. 530,
opinion by Riehardson, C. J.

2 Vol L.§ 203. And sec other sections
in this commection. Sec Farig ». The
Btate, 3 Ohio State, 159.

8 Bee also Vol. I § 656; Ilarrington

Elliot, 11 N. H. 540

¢ The words of the Connecticut stat-
ute nre, “shall make forcible entry, &,
and with strong hand shall detain the
same; or, laving made a peaceable en-
try without the consent of the eetual
possessor, shall hold and detain the same
with force and strong hand,” &c.; and,
under this statute, the court has held,
that an allegation of actual possession
when the defendant entered, is essential
in a complaint for a forcible detainer
after u peaceable entry. Fhelps v, Bald-
win, 17 Conn. 209.
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forcible detainer to be, * where a man, who enters peaceably,
afterwards detains his possession by force.” ! And adds: *This
doctrine will apply to a lessee, who, after the end of his term,
keeps arms in his house to oppose the entry of the lessor, though
no one attempt an entry; or to a lessee at will detaining with
force after the will is determined;? and it will apply in like
manner to & detaining with force by a mortgagor after the mort-
gage is forfeited, or by the feoffee of a disscisor after entry or
claim by the disseisee. And a lessee resisting with force a dis-
tress for rent, or forestalling or rescuing the distress, will also
be guilty of this offence.”?® Dlainly, if a man enters by strata-
gem, and then retains possession by force, he commits a forcible
detainer; and it is even laid down, that this will be regarded
as a forcible ‘entry.* The North Carolina court has held, that
forcible detainer is not indictable at the common law where the
entry was peaceable and lawful,® — a proposition which seems
too narrow. We have seen® what forcible detainers were ex-
cepted out of Stat. 8 Hen. 6, ¢. 9, confirmed by 81 Eliz. ¢. 117

IIL. The Act which constitutes the Offence.

§ 504. Complications of Doctrine— What Principles.— On this
branch of our subject it is difficult to lay down exact rulés. The
offence depends on several distinet legal principles, operating
not always uniformly, There are, first, the doctrine of breach
of the peace in the nature of assault;® next the doctrine of hreach
of the peace by combinations of numbers, the same as in rio};?
then, the doctrine that people are liable to grow excited over
quarrels conccrning their own interests, which last is the pecu-
liar one governing this offence, but in -actual devclopment is
always found more or less connected with the former two, Whila
these three ingredients mix not equally in the cases, they are

1 1 Russ. Crimnes, 3d Eng. ¢d. 810. And & Ante, § 495.
pee ante, § 498. T Ante, § 496,
? See Parke, J., it Rex v. Oakley, 4 B 8Sce The State v. Batchelder, 5 N. H.
B. & Ad. 307-_ i 654%; Commonwealth v, Taylor, § Binn,
3 Com. Dig. tit. Forcible Entry, &e. 277.
(B} L ? Bee Rex ». Stroude, 2 Show. 149:
% Burt v. The State, 8 Brev. 413, 2 Rex v. Wyvill, 7 Mod. 286 ; Henderson o,
Tread. 489; post, § 508, Commonwealth, 8 Grat. 708; The Stats
& The State ». Godsey, 18 Ire. 848, v. Wilson, 3 Misso. 125.
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also subjected to the action of what may be termed outside in-
{luences: as, whether the place be inhabited or not;! whether
the party acting has a clear and just claim, or one but feignedly
s0; whether the possession is of long standing and entirely un-
distwbed, or is recent and not fully acknowledged by the other
party. Indeed we should find it impossible to enumerate all the
circumstances of this general nature which more or less vury
results. Siill there are developed in the decisions some princi-
ples to which we shall find it not unwise to refer.

§ 505. Bxceed mere Trespass. — One principle is, that the act
must in all cases exceed a mere trespass.2  Another is, that, of -

Combination of Numbers. — Combined numbers, striking terror,
sometimes supply the place of force, and so constitute the offence,
though no actual force is employed. Three persons have been
held to be sufficient within this rule3 Yet, —

One Peraon. — The offenice may be committed by one person
only, who, however, must ordinarily use actual force, or some
actual threatening demonstration, in distinction from this con-
structive force.!

Creating Apprehension. — Fhe general idea is, that there must
be such violence used, or such an array of numbers, or such
language employed, as to create, in the minds of the persons
opposing, an apprchension either of bodily harm, or of breach
of the peace, if they do not yield up the possession or claim of
possession.t This applies to cases in which there is some person
present to resist; for prefty clearly there may be a foreible entry
into & dwelling-house, and possibly into other estate, which will
be indictable though no such person is preseni.® Yet evidently

1 Hee ante, § 499

2 Vol [, § 53%; Rex ». Smyth, 5 Car.
& I 201, 1 Moody & R. 155; Rex v
Buke, 3 Bur. 1731; Reg. v Newlands, 4
Jur. 322 : Rex ». Deacon, Ryan & Moody
X. P. 27; The State ». Tolever, 5 Ire.
452 ; Gray ». Fineh, 23 Conn. 495 ; The
State . Ross, 4 Jomes, N. C. 3156; People
v, $mith, 24 Parb. 16 ; The State ». Me-
Clay, 1 Harring. Del. 520; Hopkins »
Calloway, 3 Sneed, 11. Bee Reg. ».
Dyer, 6 Mod, 96; Olinger ». Shepherd,
12 Grat. 462,

8 Vol I.§ 538 ; The State ». Simpson,
1 Dev. 504; The State v. Pollok, 4 Ire.
805; The State v. Armfield, 6 Ire. 207,

4 Bort 2. The State, 3 Brev. 413 ; The
State = Pollok, 4 Ice. 305; The State o
Bordeaux, 2 Jones, N. C. 241; The State
¢, Culdwell, 2 Jones, N. C. 448.

& Commonweaith ». Shattuck, 4 Cush,
141; The Btate ». Pollok, 4 Ire. 3063
Rex v Smyth, & Car. & P. 201, 1 Moody
& 1. 155; Milner v. Maclean, £ Car. & I
17; The State » Cargill, 9 Brev, 415,
Butts v. Voorhees, 1 Green, N. J. 13;
Commouwealth ». Dudley, 10 Mass. 4035
Derry v. Williams, 1 Zab. 4233 Common-
wealth v. Hees, ¢ Brows. 584; The State
. Smith, 2 Ire. 127 ; Cammack ». Macy,
3 A, K. Mar. 296

§ Sce post, § 608, 510; ante, § 408,
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the doctrines applicable under such circumstances differ consider-
ably from those which govern forcible entries in the face of the
occupant.!

§ 506. 014 English Books on this Subject. — The old hooks con-
tain, on this subjeet, much that is law in some circumstances, not
in others ; owing, perhaps, to their authors not having taken into
the account all needful distinctions.?2 What is said in those books
should not be disregarded ; yet, as accepted, it should be ad-
justed and limited by the proper qualifying principles. Let us,
therefore, set down the points collected by Mr. Gabbett,? in his
own words, attended by his own references to authorities. He
says:i—

§ 507, “What Acts of Violence or Terror constitute a Forcible
Entry within the Meaning of the Btatutes.— An entry, to be forcible
within the meaning of these statutes, must be accompanied with
some circumstances of actual viclence or ferror; and therefore
an entry which hath no other foree than such as is implied by
the law in every trespass whatsoever, is not within these stat-
utes.® The entry may be said to be forcible, not only in respect
of the violence actually done to the person of a man, as by beat-
ing him if he refusc to relinquish his possession, but also in
respect of any other violence in the manner of the entry; as by
breaking open the doors of a house, whether any person be in it
at the same time or not, especially if it he a dwelling-house.
And wherever 2 man, either by his behavior or speech at the time
of his entry, gives those who are in possession of the tencment
which he claims, just cause to fear that he will do them somes
bodily hurt, if they will not give way to him, whether he cause
such a terror by carrying with him an unusual number of ser-

1 See The State ». Fort, 4 Dev. & Bat.
192; The Siate ». Bennett, 4 Dev. & Bat,
43. Breakiog the door of an unoccupicd
sehool-honse is not indictable in Pennsyl-
vaniaz. Kramer v Lott, 14 Wright, Pa.
496.

2 Ante, § 504.

3 (abhett.-— The reason why I quote
from this ook, here and in onz ar two
other places, is, not that it is of the
highest merit, but becanse its author ex-
cels in stating mere points, and aothing
elee. He collects the old points from the
standard books as servilely and elmost
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&s accurately as i he were a machine.
If he possessed capacity of a higher
order, he would not be likely to do this
drudgery so well; or, at least, he would
not be likely to eopy a legal absurdity
in precisely the same way as a wellpro-
portinned legal truth, For the present
English lnw of the subject, see ] Russ,
Crimes, 6th ed. by FPrentice, 404-417.

41 Gab. Crim. Law, 824-326.

5 Lamb. 133, 134; Dalt. c. 125, p, 297;
1 Hawk. c. 28, § 25, p. 500, 501,

¢ 1 Hawk. c. 28, § 26, p. 501,

CHAP. XX,]  FOBCIBLE ENTRY AND DETAINER. § 509

vants, or by arming himself in such a manner as plainly inti-
mates a design to back his pretensions by force; or by actually
threatening to kill, maim, or beat those who shall continue in
possession; or by giving out such speeches as plainly impl).r a
purpose of using force against those who shall make any I:esmt-
ance; these are all such circumstances of terror, as that, in re-
spect of them, an entry may be deemed forcible.! And the
terror may also be exeited, and the forcible entry made, by a
single person? But it scemeth that no entry shall be adjudged
forcible from- any threatening to spoil another’s goods, or to
destroy his cattle, or to do him any other such like damage which
is not personal?® " And, notwithstanding some opinions te the
contrary,? an entry into a house through a window, or by draw-
ing a latch, or opening a door with a key, cannct bring 2 man
within the meaning of these statutes, which speak of entries
with strong haud or multitude of people® DBut though a man
enter peaceably, yet if he turn the party out of posscssion by
force, or frighten him out of his possession by threats, it is a
foreible entry.®

§ 508, “The Force need not be upon the Land, &c, nor in the very
Act of the Bntry. — And it seems that it is neither necessary that
the force should be actually done upon the land, &c., or in the
very act of the entry; for if one find a man out of his house,
and forcibly withhold him from returning to it, though said per-
son take peaceable possession thereof in the party’s absence, this
would amount to a forcible entry, because the force is used or
employed in such case with an immediate intent to make the
entry, and to preveni any opposition to it, and cannot therefore
be properly separated from such entry; and it is no objection that
the violence is not to the house, but to the person only.”

§ 509. “A Claim of the Lands is essential to accompany the Vic-
lence or Terror. — Besides such circumstances of viclence or ter-
ror as are ahove mentioned, the entry must also be accompanied
with a claima of the lands, &c., so entered upon; for it is obvi-

11 Hawk. c. 28, § 27. & 3 Bac. Ab. Forcible Entry (B); 1
1 Lamh, 25; * Iawk. c. 28, § 29, p. Hawk. e 2§, § 26, p. 601
502. ¢ Dalt. c. 126, p. 209; 8 Bac. Al
¢ Dait. 2. .20, § 4; 1 Hawk. ¢. 28, Foreible Entry (B).
§ 28 p. 500, 7 1 Hawk, c. 28, § 26, p. 501.
t Ney, 146 127,
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ous, that, if one who pretends a title to lands barely go over
them, either with or without a number of attendants, armed or
unarmed, in his way to the churchk or market, or for such like
purpose, without doing any act which, expressly or impliedly,
amounts to a claim of such lands, he cannot be said to make an
entry thereinto within the meaning of these statutes.! But no
one can be in danger of those statutes by entering with force
into a tenement whercof he himself had the sole and lawlul pos-
session, both at and before the time of such entry; as by break-
ing open the deor of his own dwelling-house, or of a castle which
is his own inheritance, but forcibly detained from him by one who
claims the bare custody of it.2

§ 510. “The Person whose Possession is entered upon need not be
upon the lLands, &. — And it is also to be obsorved, that, when a
claim is made, it is not necessary that the person whose posses-
sion is 5o entered upon shall be upon the lands, &c., at ithe time;
for there may be a forcible eniry where any person’s wife, chil-
dren, or servants are upon the lands to preserve the possession ;
because whatsoever a man does by his agents is his own act; but
his cattle being upen the ground do not preserve his possession.3
But if an actual claim of the lands, &c., be made with any cir-
cumstances of force or terrer, it will amount to a forcible entry,
whether his adversary actually quit his possession or not ;¢ and,
if & man enters with force to distrain for rent, this is equally a
forcible entry ; because, though he does not claim the land itself,
yet he claims a right und title out of it, which by these statutes
be is forbid to exert by force.®

§ 511. “When the Offence shall be deemed joint; when several. —
As to the co-operation which is required to make others parti-
¢tipes eruminis, the law is, that, if several come in company where
their entry is not lawful, and all of them, except one, enter in a
peaceable manner, and that one, only, use force, it is a foreible
entry in them all; and in such case all who accompany him will
be guilty of the forcible entry, and be deemed to enter with him,
whether they actually come upon the lands or not; but it is
otherwise where one of them has a right of entry ; for then they

1 Dalt. e, i26, § 3; 1 Hawk. ¢, 28, & 3 Bac. Ab. Forcible Entry (B).
§ 20, p. 500. t 1 Hawk. c. 28, § 21, p. 600,
2 1 Hawk. ¢. 28, § 82, p. 503. 5 § Bac. Ab. ¥oreible Entry (B).
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only come to do a lawful act, and therefore it is the force enly
of him who used it.0 And if divers enter by force to the use of
another, but without his knowledge or privity, if he alterwards
agrees to it, though such subsequent agrecment thereto will
make him a disseisor, yet he shall not be adjudged to make a
forcible ¢ntry within these statutes ; because he no way concurred
in, nor promoted the force.?

§ 512, “What constitutes a Forcible Detainer, and who shall be
gaid te be guilty of it. — The same circumstances of violence or
terror, which will make an entry forcible, will make a detainer
foreible also. Whoever, therefore, having a defeasible title (as
a lessen after his term is expired), keeps in his house an unusual
number of people, or unusual weapons, or threatens to do some
bodily hurt to the former possessor, or person claiming a right of
entry ihereto, if he dare return ; or keeps possession of housc or
land with such c¢ireumstances of terror or show of force as are
calculated to deter the rightful owner from resuming his posses-
sion, shall be adjudged guilty of a forcible detuiner, though no
attenipt be made to rc-enter® I seems, however, that a man
ought not to be adjudged guilty of this offence, for barely refus-
ing to go out of a house, and continuing therein in despite of
another ; as if a lessee at will, after the detcrmination of the will,
denies possession to the lessor when he demands it, or shuts the
door againgt the lessor when he would enter.t But if 2 man
shuts his doors against a jusiice of peace corning to view the
force, and obstinately refuses to let him come in; or if one place
men at a distance from the house in order to assault any one who
shall attempt to make an entry into it, he shall, in either case, as it
seemns, be guilty of a foreible detainer And it is at least cqually
clear, that, though a man shall have been in possession for a great
length of time by a defeasible title, yet, it such wrongful possessor
slill continue his occupation with force and arms after a claim
made by another, who hath 2 right of entry thereunto, he shall
be punishable for a foreible entry and detainer against the pur-
port of these statutes; because all the estate whereof he was

1 8 Bae. Ab. Foreible Entry (B). 126, § 4; Snigge v. Shirton, Cro, Jac
2 Cromp. 69; Dualt. 77; 1 Hawk. e. 199; 1 Hawk, o. 28, § 30, p- 502.
28, § 24, p. 500, + Thid.
¥ Crowp. 704; TLamb. 145; Dalt. e, ¥ Ibid.
VOO, 71, 19 285
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seised before such claim, was defeated by it; and his continu-
ance in his possession afterwards amounted, in jundgment of law,
to a new entry or disseisin.”?

§ 513. Possession of Main House — Qut-buildings. — The facts of
a North Carolina case were, that a person hought a house, and a
shed connected with it, put in & tenant, and failed to pay the
purchase-money. The owner then sold the premises to another
person, who was admitted by the tenant of the first purchaser
into the main part of the house. But the first purchaser had
himself locked the shed; and so the second, on being admitted,
broke it open. Whereupon the court held, that this breaking
open of the shed was no forcible entry into it; becanse the pos-
session, peaceably taken, of the main house, carried with it in law
the possession of all the rest, which was parcel thereof, even of
the closed shed.?

IV. The Restitution of Possession awarded.

§ 514. General View. — The leading doctrine is, that a com-
plainant is not entitled, as of course, to this judgment of restitu-
tion, even though the defendant is convieted. Ile must show,
prima facie, a right of possession® In most of our States, there
are statutes for gaining possession, by a summary ¢ivil process, of
premises wrongfully withheld ; practically taking the place of
this judgment of restitution upon indietment.

1 Co, Lit. 256, 287; Cromp. 60 b; Lumb.
160, 161 ; Dalt, ¢, 128, § 2; 1 Hawlk. . 28,
§ 84, p. 503,

¥ The State v Pridgen, 8 Ire. 84
See O'Brien v. Honry, 6 Ala. T8T.

¥ Bee, on this general subject, Anon-
ymous, 2 Dy. 122, pl, 24; lardesly »
Gooadenough, 7 Mod. 13%; Rex ». Bur
gess, T. Raym. 84; Rex ». Marrow, Cas.
temp. Hardw. 174, Dublin ed. 164 Rex
. Williams, 4 Man. & R. 471, 9 B. & C,
549: Rex v, Harris, Carth. 496, 1 Ld.
Raym. 440; Rex v Harnisse, Ilolt, 824;
Lovelace’s Case, Comb. 260; Anony-
mous, 8 Mod. 115; Si. Leger ». Tope,
Comb, 327; Anonymous, March &, pl.
12; Tawney’s Case, 2 Ld. Raym. 1008;
Rex v. Junes, 1 Stra. 474; Matter of
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Shotwell, 10 Johns. §04; The State o,
Anders, § Tre. 15; The State v. Butler,
Conference, 331 ; Vaupool » Common-
wealth, 1 Harris, I"a. 391% Reg. v. Con-
nor, 2 Roh. Pruct. U. C. 139; Rex »
dJackson, Draper, 50; ante, § 495, 4586,
501. Where a defendant pleaded guilty
to &n indictmment for forcible entry and
detainer, and his son-in-law took posses-
sion of the premises before the writ of
restitution jgsued, the writ was held to
cmpower the sheriff to turn the latter
ont. It was leld also, that one who
tukes poesesgion in this way roay be in-
dicted therefor, as for an originul entry
and detainer. The State v, Gilbert, 2
Bay, 355.

OHAP. XX.]  FORCIBLE ENTRY AND DETAINER. § 516

V. Remaining and Connected Questions.

§ 515. Misdemeanor. — Forcible entry and detainer are com-
mon-law misdemeanors, in distinction from felony. The conse-
quences of this doctrine sufficiently appear in the preceding
volume.

§ 516, civil in Criminal Form — Husband and wife. — Under
the New Hampshire statute of Feb. 16, 1791, the court held,
that, though the process provided is criminal in form, yet itis in
some other respects civil; consequently partaking of the double
nature of civil proceedings and of criminal. Therefore, where a
hushand and his wife committed this offence jointly, the two were
joined as defendants ; but the fine, which was the punishment,
was imposed only on the husband.!

1 The State v. Harvey, 3 N. H. 66
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CHAPTER XXI.
FORCIBLE TRESPASS,!

§ 517. How defined. -— A foreible trespass is the same act done
to personal property which constitutes a foreible entry when
committed on real estate.2 In the first volume, a general view
was presented of this offence.?

Presence of Injured Person. — A forcible trespass, however the
doctrine may be in forcible entries, can be committed ounly in the
actual presence of the person claiming possession of the property

which is thus to be wrested away.4
Possession, not Title, — Like forcible entry, “the gist of the
offence of forcible trespass is a high-banded invasion of the

1 Sea Forcisre ExTeY anp DE-
TAINER. For the pleading, practice, and
evidence, see Crim. Proced. IL § 389
et seq. And see Btat. Crimes, § 541,
660,

2 Vol. 1. § 536, Sce ante, § 457,

&8 Vol. L § 536-588.

¢ The Btute v. MeDlowell, 1 Hawks,
449 ; The State v Flowers, 1 Car. Luw
Repos. 97; The State v, Simpson, 1 Dev.
504 ; The State » Mills, 2 Dev. 420; The
State v. McCanless, § Ire. 375, Thercisa
Tennessee cuse possibly contrary to this
proposition. Two men eclaimed prop-
erty, each adverse to the other, in a
negro slave woman, The claimant not
in possession, while riding on horseback
along the public way, met this woman;
but the report fails to show whether or
not the other claimant was present. Ilo
compelled her to go with him to his own
house ; and he was held to be indictable
therefor, not on the ground of any in-
dignity or wrong done to the woman,
but of forcible trespass te property.
And the court considered, that it made
no difference whether the negro woman
were willing or unwilling to po with this
elsimant, Said Overton, d. —it was a
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case before this single judge: “When
an individual claims property, to which
another hag claim aleo, he is not justifl-
able in using any kind of furce, either
actugl or implied, to regain property.
The law is the arbiter, and recourse
must be had to it. If two men are dis-
puting the property of a horse, and he i
in the possession of one, being in his use,
the other cannoct, withont violating the
order of aoviety, take and carry him
away.” The Siate v Thompson, 2
Tenn. 96, In North Caroling, where
the doctrine of the text iz distinctly
held, the following case oceurred. Twa
white men went to the house of a negro,
and one of them claimed a cow in the
possession of the latter, who also claimed
to own it. They declared that ey
would tuke it away ; the force was over.
powering, and the negro was put in fear,
He went to a ncighbor's to procure evi-
dence of his awnership, returned, and
found the two men driving off the cow,
und followed them up still persisting in
his claim. Tt was held that thoy were
guilty of & forcible trespass. The State
v. MeAdden, 71 N. C. 207.

CHAP. XXL] FORCIBLE TRESPASS. - § 520

actual possession of another, he being present—title is not
drawn in guestiom.”?

§ 518. Breach of Peace. — Perhaps the doctrine of forcible
trespass rests, more than that of forcible entry, upon the idea of
a breach of the peace, or of the tendency of the act to break the
peace. Nothing is indictable as such trespass which does not fall
fully within this principle.?

Mere Trespass — Fraud. — Evidently, therefore, a mere trespass
against the effects of ancther,? or a taking by frand and strata-
gem,* does not constitute this offence. So, also,—

Words, — Mere words, however viclent, though accompanied
by a carrying away of the property, are not alone adequate.®
ﬁut., when accompanied by violent demonstrations and putiiig
in fear, the combined facts will constitute the offence.’

§ 51%. Combinations of Numbers. — The idea of ecombinativng
of numbers, supplying the place of physical force, prevails lere
the same as in forcible entry and detainer.” When, therefore, in
the time of slavery, three persons took away a slave from an old
and feeble man, in his presence and against his will ; and he was
resirained from jnsisting on his rights by a conviction that it
wonld be useless, and by & want of physical power; this offence
of foreible trespass was held to be committed. Said Daniel, J.:
«Tf the acts of the defendants, in the taking of the slave, tended
to a breach of the peace, they were as much guilty of a foreible
trespass as if an actual breach of the peace had taken place.” 8

What Demonstration. — In another case it was observed : ¢ There
must be a demonstration of force, as with weapons, or a multi-
tude of people, so as to involve a breach of the peace, or dircctly
tend to it, and e calculated to intimidate or put in fear.”?

§ 520. Possession maintained by Force. — The owner of personal
property, as of real,X® has the right to maintain his possession by
foree. !

1 Pearson, J., in The State » MceCau- 5 The State v, Covington, 70 N. C. 71
Yess, § Tre. 375, 876, And see The State 8 The State v. Widenhonse,71 N.C. 279,
v. Graham, 8 Jones, N. 0. 397, T Ante, § 505; The State ». SBimpson,

2 Rex w CGardiner, 1 Russ. Crimes, 1 Dev, 54, And see The State ». }\Ic-
30 Eng. ed. 53; The State ». Phipps, 10 Adden, 71 N. C. 207, stated ante, § 517,
Ire, 17; The State o, Mills, 2 Dev. 420; note.

The State v, Flowers, 1 Car, Law Repos. 5 The State v. Armficld, 5 Ire. 207.
07, ' ? Pearson, J.,in the State ». Ray, 10
% The State v. Watkins,4 llumph. 256; Ire. 38.
The Btate ». Farnsworth, 10 Yerg. 261, 12 Val. I, § 536; ante, § 502
% The State v. Ray, 10 Lre. 39, 1 Vol. 1. § 523, Commonwealth ».
293
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Forcible Detatner. — And it hag been laid down that the offence
of forcible detainer does not extend to personal property.!

§ 520 a. Analogous Statutory Offences. —1In some of our States,
there are statutory offences analogous to this common-law one of
forcible trespass ; as, for example, «—

Malicions Trespass.— This is analogous also to malicious mis-
chief, and commonly it extends equally to real estate as to per-
sonal? But offences of this sort are for * Statutory Crimes.”

Kennard, 8 Pick, 133. And see Faris ». 2 The State v. Merrill, & Blackf. 348,
The State, 3 Ohio State, 158. On this Bock v The State, 50 Ind, 281; Dawson
general .subject, see Vol. L § 838 et seq. v. '[he State, 52 Ind. 478; Lossen v The
Concerning the right to defend one’s per- State, 62 Ind. 437 ; The State ». Sherrill,
son and property, see Vol L § 836 et seq. 81 N. C. 550,

1 The State v, Marsh, 64 N, C, 378

For FORESTALLING, see Vol. 1. § 518-528.
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CHAPTER XXIIL

FORGERY OF WRITINGS WITH IT8 EKINDRED OFTFENCESR.

§ 521, 522. Introdnction.
623, 524, Definition and General Doctrine.
525532, The Writing at Common Law.
£23-547. Legal Efficacy of the Writing.
548-571. The Writing under Statutes.
§72-605. The Act of ¥orgery.
506-801. The Intent.
602, 603. The Progress toward effecting the Frand.
604608, Offences depending on and growing out of Forgery.
600-612, Remaining and Connected Questions.

§ 521. Nature of Forgery — 8pecies of Cheat. — Forgery is, as
already observed,? a common-law offence of the class known as
cheats, and it includes both the unsuccessful attempt and the
consummated fraud, In other words, when a cheat, attempted
or accomplished, assumed a particular form, the common law gave
it the pame of forgery, and the rank of a separate offence. Also,
to this common law, there have been added many statutes. The
consequence is, that forgery in the modern law is an offence of a
very complicated nature,—much more so than “ Cheats at the
Common Law,” treated of in a previous chapter.

§ 522. How the Chapter divided. — We shall consider, 1. The
Definition and General Doctrine of Forgery; IL. The Writing
of which, at the Common Law, it may be committed; IIL. The
Legal Efficacy of the Writing; IV. The Writing under Statutes
against Forgeries; V. The Act by which Forgery is committed ;
VI. The Intent; VII. The Progress toward effecting the Fraud ;
VIII. Offences depending on and growing out of Forgery;
IX. Remaining and Connected Questions.

1 Yor matter relating to this title, see pleading, practice, and evidence, seo
Vol. I § 241, 479, 572, 634, 635, 650, 654, Crim. Proved. IL § 398 et seq. And
676, 7534, 748, 815, 042 and mote, 974, see Stat. Crimes, § 185, 205, note, 204,
975, Bee this volume, CounTERFRITING 806, 326843, HOB.

AND THE LIEE ae 710 Coin. For the £ Vol. L § 672; ante, § 148, 157, 1568.
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L. The Definition and General Doctrine of Forgery.

§ 523, How defined — Forgery, at the common law, is the false
making or materially altering, with intent to defraud, of any
writing which, if genuine, might apparently be of legal cfficacy,
or the foundation of a legal liability.! Im form thus extended
the definition was in the preceding volume given for 1he sake of
clearness; but it may be reduced to the bricfer expression, —
Forgery is the fraudulent making? of a false writing, which, if

genuine, would be apparently of some legal efficacy.?
§ 521, Viewed as an Attempt. — I'rom this definition, and from
what has already been observed,? we perceive that forgery is an

1 ¥ol. 1§ 672; The State v, Pierce,
8 Inwa, 231, 285; The State v. Thomp-
son, 19 Towa, 200, 303, Adopted, Rem-
bert ». The State, 53 Ala. 457, 468,

? Analtering of an instrument amonn -
ing to forgery is, in law, a forging of the
instrument altered. Sce Comumonwenlth
v. Woods, 10 Gray, 477; Commenwealth
v. Butteriek, 100 Mass. 12, 18; People ».
Marion, 20 Miel. 51 ; post, § 572

% The books abound in definitions
of forgery.  English Commissioners. —
The English eommissioners proposed
“ Forgery consists in the false and
frandulent making of an instrament
with intent to prejudice any public or
private right.” 5th Rep. Crim, Law
Com. a. ». 1840, p. 89, And they cite
the following definitions, by Englizh
authors amd jndoes: —

Blackstone. —* The frandolent malk-
ing or alteration of a writing to the prej-
udice of another man’s right,” 4 Bl
Cowm. 247,

Mr. Justice Buller. —* The making
a false instrument with intent to de.
ceive.” Rex v Coogan, 2 East P. O
803, _

Mr. Baron Eyre.—“ A false signa-
ture made with intent to decejve.” Rex
v. Taylor, 2 Enst P. C. B53. ¢ Thea fulse
making an instrament which purports
on the face of it to be good and valid
for the purposes for which it was ereated,
with a design to defraud any person or
persons.”  Rex ». Jones, 1 Leach, 4th
ed. 345, 267,
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Mr, Justice Grose. — “ The false
miking a note or other instrument with
intent to defraud”  Kex . Darkes, 2
Leach, 4th ed. 775, 735,

Sir E, H. Fast.—*“ Forgery, ai com-
maon law, denotes u fafse making (which
inelndes every alteration or addition to
a true Instrwnent), a making male ani-
ma, of any written insreument for the
purpose of fraud and deceit.” 2 Ilnst
P, C. 852,

Liord Coke. — “To forge iz meta-
phorically taken from the smith, who
beateth upon his anvil, and forgeth what
fashion or shape he will; the offence is
called erdmen fuls, and the oflender ol
sartng, and the Latin word to forge is
Jilsure or fabricars,  And this is prop-
erly taken when the act is done in the
name of another person” 3 Inst. 160
In u late Englich case wa have the fol-
lowing : — B

Blackburn, J. —* Forgery iz the
false making of an instrument purport-
ing (o be that which itis not: it is not the
making of an instrument which purports
to be what it really is, but which con-
tains folse statementa. Telling u lie does
not become a forgery, beeanse it is ro-
duced to writing.”  In re Windsor, 10
Cox C. . 118, 123, 6 B. & &. 522,

Shee, J. — “ It iz the aking or al-
tering of a document with intent to de-
fraud or prejudice another so as to make
it appear to be 2 document made by an
other.” Ib. at p. 134 of Cox.

¢ Ante, § 521,
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offence involving, to a great extent, the obscm‘({ doctrines Whi:);h
were discussed in our first volume under the tltlle “ Atterlap‘.c. 1
Thus, to constitute an attempt, the act done \_ﬂth the cr:.mu'la,l
intent must have some real or apparent adaptation to accoml?hs}l
the ulterior mischief;? but if the adaptation is apparent it 1s
sufficient, it need not be real®? Consequently, —

Legal Efficacy. — A false writing, to be indietabl.e as a forg?ry,
must be such as, in the language of the foregoing deﬁn’l,tlon,
“would, if genuine, be apparently of some le.gal efficacy.” M
it is not, the making of it cannot be deemed in law an attempt
to cheat. L .

Wiiting. — That the thing must be a « writing” depends on a
mere technical Tuls of the law, which has thus dl‘f‘LWTl the boun-
daries of the erime itself; while yet, in reagon, since the trans-
actions of men are made solemn by writing, it is proper the law
should render specially odious this sort of attempted cheat.

»
I1. The Writing of. which Forgery at the Common Law may be
committed,

§ 525, Made with Pen — Printed, &o.—In rea’son, v..-”heth?r the
writing is made with the pen, with a brush, with printers’ ‘type
and ink, or with any other instrument, or by any oth(;:r dev:l.ce,—
whether in characlers which stand for words or'for 1dea:f~;, in the
English langnage or in any other,—1is imm‘atenal, provided th;
representation to the eye conveys to any mind the substance o
what constitutes forgery. The decisions may not hfwe fully
covered this ground, but such is the principle involved in them.

Convey Tdea. — A single letter, constituting no Wf)rd._.anfl con;
veying no idea, is not a writing, —it must be a vehicle of 1(1e.as.

éﬁ%. Impresslons of Beals. — Hammond puts the que‘st-l.on,
ttwwhether seals, or rather their impressions, with other similar
subjects, are upon a similar footing with writings [h.ere emplgy-
ir s {he word in its restricted sense];” and adds, “in all prol‘)a-
bility it will be found that they are, though no positive authority
has sunctioned this notion.”® Indeed, the forging of deeds was
always indictable ; and, — Was not the impression of the seal

i . U. 8. 284,
1 Vol 1. § 723 et geq. 4 Teul v Felton, 12 How. U. 3

2 Vol. 1. § 738 et seq., T40 et seq. 201,
' V::;. } g ';5‘2, e'4‘69.(1 ’ 5 Hammand on Forgery, parl. ed. 7,

pl. 18
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§ 529 SPECIFIC OFFENCES, [BOOE X.

the exact thing against which the law, in its earlier periods, was
directed ?1

§ 527, Printing. ~- Printed matter is a writing.®* Thus, —

Printed Votes.— Printed votes are * written votes,” within a
provision of the Massachusetts eonstitution.? And, —

Printed Railroad Ticket — The counterfeiting of a mere printed
railroad ticket is forgery at the common law, In broad terms,
this offence may be committed as well of an instrument entirely
printed or engraved, as of one written partly or fully with
the pent

Foreign Language. — S0 forgeries in other languages than the
English are frequently the subjects of indictment.

§ 528, Name of Writing ~— Under Seal or not. — It is Immaterial
by what name the writing is known, and whether it is under seal
or not, provided it has the other requisites.®

§ 529, Diunstrations of Private Writings the Subjecta of Forgery.—
Thus, among forgeries tending to defraud indi.v'iélua,ls,,6 a bond or

CHAP. XXIL. | FORGERY OF WERITINGS, ETC. § 520

otber decd,! a bill of exchange or promissory note, a check,? an
assignment of a legal claim or a power of attorney to collect it,
an indorsement of a promissory note,! an indorsement of a pay-
ment,5 a receipt or acquittance, a letter of credit,” a transfer of
stock,® an order for the delivery of money or goods,” an accept-
ance of a bill of exchange!® or of an order for the delivery of
goods,! an affidavit in England for the purpose of obtaining
money due to an officer’s widow from the treasurer of the
queen’s bounty,” a deposition to he used on the trial of a cause
in court,’® a private act of Parliament,” a copy of any instrument
to be used in evidence in the place of a real or supposed origi-
nal,’® a testimonial of character as a school-master ¥ or otherwise,
a letter of recommendation to the appointment of a police con-
stable,® the entries in the journal® or the other books of 2 mer-
cantile house, an entry in a banker’s pass-book,? the book itself,?
and many other such things, —are instruments of which the
forgery can be committed. Of course, the particular instrument

1 And sce observations of the Fng-
lish commmnissioners quoted post, § 630,

2 Buch, also, is the doetrine proposed
by the English commissioners. #th Rep.
Eng. Crim. Taw Com. a, p 1840, p. 703
Act of Crimes and PPunishinents, a. D.
1844, p. 205.

% Henzhaw ». Toster, 8 DIick. 312
This casc was as follows: The Consti-
tution of Massuchusetts provided, that
“every memher of the MHMouse of Rep-
resentatives shall be chosen by written
votes.”  The plaintiff, at an election for
represcirtetives, tendered a printed vote;
and it was refused by the defendants,
who were inspectors of the election, on
the ground, that, being printed, it was
not within the wcaning of the constitu.
tion, “ written,” Dut the cowrt held that
it was written, and gave the plaintitf dam-
ages againgt the defendants for ite rejec.
tion.

* Commonwealth ». Ray, 8 Gray, 441.
No Part with Pen. — Dewey, J., ob-
served: ¢ The cases of forgery gener-
ally are cases of forged hundwriting.
The ¢ourse of busineas, and the ncces-
sities for greater facilities for despaich,
have intreduced, to some extent, the
practive of having contracts and other
instruments wholly printed or engraved,
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even including the name of the party to
be hound. . .. 1t has never been con.
sidered any objection to ¢ontracts, re-
quired by the Statute of Fraunds te be in
writing, ihat they were printed.” p. 447.
In a case before one of the Kew York
judges (Sutherland), it was held, that
forgery may be committed of an instru-
ment wholly printed or engraved, by
muking the impressions from an en-
graved plate; where no part, cither of
the original or of the counterfeit, is per-
formed with a pen. This was a case
under a statute with the words “ instru-
ment or writing;” but the judge ap-
peared to be of the opinion, that the
result would be the same at the cornmon
law. People r. Rhoner, 4 Parker C. C.
i66. See also Beg. v Closs, Dears. & B.
460, T Cox C. C. 494; Reg. » Smith,
Dears. & B. b68, 8 Cox C. C. 32; Whecler
v, Lynde, 1 Allen, 402,

§ 2 Fast P. C. 852; Pennsylvania v,
Misner, Addison, 44; Rex » Ward, 2
Ld. Raym, 1461, 2 Stra. 747; Common-
wealth », Chandler, Thacher Crim. Cas.
187,

§ The State v. MeGardiner, 1 Ire. 27;
Commonwealth v, Linton, 2 Va, Cas
476; Reg. v. King, 7 Mod. 150

11 Ilawk. P. C. Curw, ed. p. 263,
265, § 1, 10; Hammond on Forg. parl.
ed. p. 13,

2 RQex o Birkett, Rues. & Ry. 86;
Commonwealth v. Ward, 2 Mass. 597;
Rex v Morton, 2 East P. C. 955; Butler
v. Commonwealth, 12 8. & B. 237; Hules's
Casge, 17 Howell St. Tr. 161; Reg. ».
White, 2 ¥ost & F. 554.

3 Crofts ». Ieople, 2 Scam. 442; Hen-
drick #. Commonwealith, b Leigh, 707.

% Rex v. Lewis, Foster, 118, 2 East
P. . 857; Powell v. Commonwealth, 11
Grat. 822; FPoage v. The State, 8 Ohio
State, 228,

% Pennsylvania o, Misner, Addison,
44,

& Rex ». Ward, 2 Ld. Raym. 1461, 2
Stra. 747; Snell v. The State, 2 Humph.
37; Commonwealth » Ladd, 16 Mass,
526; Rex v. Thomas, 2 Leach, 4th ed.
877, 2 Fast P. C. 984; People v, Hoag,
2 Parker C. C. 26. i

T Amcs's Case, 2 Greenl. 366; Rex v,
Bavage, Style, 12. And see Reg. w
Yarrington, 1 Salk. 406.

¥ Rex v, Gade, 2 Leach, 4th ed. 732,
2 East P. C. 874; Reg. v. Hoateon, 2 Car.
& E. 777; Reg. ». Marcus, 2 Car. & K.
856,

9 Rex » Ward, 2 East P. C. 861;

People ». Fitch, 1 Wend. 198; Harris
v. People, 9 Barb. 884; The State v
Holly, 2 Bay, 262.

10 Reg. ». Bogers, 8 Car. & P. 620.

11 Commonwealth v Ayer, 3 Cush.
150.

12 Rex v, ('Brian, 7 Mod. 378.

12 The State v. Kimball, 50 Maine, 400,

14 Morris’s Case, 4 Howell St. Tr. 951,

15 Upfold v. Leit, 5 Eep. 100. Aml
gee The Btate ». Smith, 8 Yerg. 1560,

16 Reg. v. Sharman, Dears. 285, 24
Eng. L. & Eq. 553, 28 Law J. x. 3. M. C.
51, 18 Jur. 1567.

1T Post, § 634, 535, 601 ; Reg. v. Hodg-
son, Dears. & B. 3, 56 Eng. L. & Eq.
826; Reg. r. Wilson, Dears. & B. 0638,
8 Cox C. C. 25.

18 Reg. v. Moazh, Dears. & B. 550, 7
Cox C. C. 503,

3¢ Biles v. Commonwealth, 8 Casey,
520, Such entries, when false, are not
necessarily forgeries. The doctrine Is,
simply, that they may be. The par-
ticular entries in the State ». Young,
46 N. H, 266, were held not to come
within the law of forgery. See post
§ 586,

2% Reg. v. Smith, Leigh & C. 168.

21 Reg. v. Moody, Leigh & C. 173.
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§ 531 SPECIFIC OFFENCES. [BoOOKE X.

must have an apparent legal validity, and the act must be other-
wige such as is poinfed out in this chapter.

§ 530. coatinued. — “ The offence,” observe the English com-
missioners, ¢ extends to every. writing used for the purpose of
authentication ; as in the case of a will, by which a testator sig-
nifies his intentions as to the disposition of his property, or of a
certificate by which an officer or other authorized person assures
others of the truth of any fact, or of a warrant by which a mag-
istrate signifies his authority to arrest an offender.

Seals — Stamps — Other visible Marks, — “ The ecrime is not
confined to the falsification of mere writings; it plainly extends
to seals, stamps, and all other visible marks of distinction by
which the truth of any fact is authenticated, or the quality or
genuineness of any article is warranted ; and, conscquently, where
a party may be deceived and defrauded from having been, by false
gigns, induced to give credit where none was dne.” !

§ 331. Public Writings, — If the forging of writings prejudieial
to individuals Is indictable, @ fortiori it may be when prejudicial
to many individuals, or the public. Indeed this is the kind of
common-law forgery mostly spoken of in the clder hooks. Haw-
kins mentions as —

Examples. — “ Falsely and frandulently making or altering any
matter of record,? or any other authentic matter of a public na-
ture; as a parish register,” 3 or *a privy seal, or a license from
the barons of lixchequer to compound a debt, or a certificate of
holy orders, or a protection from a Parliament man.” ¥  We may
add, the entry of a marriage in a register;% which, indeed, is
substantially one of Hawkins’s illustrations. Thercfore the coun-
terfeiting or altering of any judicial process is forgery ;7 as, for

CHAT. XXIL] FORGERY OF WRITINGS, ETC. § 534

instance, a writ! So forgery may be committed by writing
falsely a pretended order, as from a magistrate to a jailer, to dis-
charge a prisoner because of bail having been given.?

§ 5332, Compared with Private Forgeries. — These forgeries prej-
udicial to the public are less discussed in the modern books than
those which are prejudicial merely to individuals. Yet probably
the leading doectrines governing the one class are applieable also
to the other. A difference, however, will be seen, by and by, in
respect of the intent? A particular false writing may be adapted
to injure individuals in & special manner, and the public in a
gencral way; and, as such, be indictable on both grounds.

111, The Legal Efficacy of the Writing.

§ 588. Some Legal Efficacy. — But, to constitute an indictable
forgery. it is not alone sufficient that there be a writing. and that
the writing be false; it must also be such as, if true, would be
of some legal efficacy, real or apparent, since otherwise it has no
legal tendency to defraund.t

§ 584, Dlustrations. -— The following are some illustrations: —

Certificate to procure Appointment. — Pe-rhilps the Eng‘lish jllf] ces
went to the verge, yet trod on no doubtful ground, in holding, as
they did, that a certificate of service, sobriety, and good conduct
at sea — the object of the certificate being to enable the corpora-
tion of the Trinity House to examine the person voluutarily ap-
plying, and. give him, if found worthy, a certificate of nautical
skill, and fitness to act as master mariner — was a subject of
forgery at the common law.® But it is otherwise of a —

lar. “Tt was urged,” said Kelson, C. & Past, § 506, :

1 5th Rep. Crim. Law Com. a. p. 1840,
p- §5.

2«1t is forgery to fabrivate a judg-
ment or other record” Hammoend on
Forgery, parl ed. p. 12, Refers to Gar-
tutt o. Beil, 1 Rol. Abr. 85, 78, pl. 1, 3;
Rex v. Marsh, 3 Mod. 86.

8 1 Hawk. P. ¢. Curw. ed. p. 263, § 1.

4 ¢ A commission under the privy
seal,” Hammond on Forgery, parl. cd
p. 13, Refers to DBaal ». DBuggerley,
Cro. Car. 326 ; 8. ¢. nom. Bsll v. Baguar-
ley, 1 Rol. Abr. €8,

51 Hawk. P. C. Curw. ed. p. 235,
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§8, 9 And see Briton, P. C, by Kel
& Hammond on Torgery, parl. ed. p
15; Dudly’s Case, 2 Sid. 71.
T2 East P. C. 884 Rex w» Collier,
5 Car. & P. 160; Commonwesalth »

Myeall, 2 Mase 138, In a New York.

case, it waa held not to Lie forgery in
an altorney te alter the figures indi
cativg the day appointed for exccuting
a writ of inquiry, served upon him in
a replevin suit; his objeet, as charged
in the indictment, being to defrand by

‘making the notice appear to be irregu

J., ¥ that the fravdalent intent consisted
in a design to Lave the inguest set aside
tor irregularity, on the ground that the
untice waz sliort.  This argument, Lhow-
ever, rests upon mMere eonjecture; for
the act charged had no tendency to pro-
duce any such resnlt.”  People v, Cady,
6 Hill, N. Y. 496,

1 Wiltshire ». ., Yelv, 146 ; Sale
v, Marsh, Cro. Yliz. 178,

2 llex v Harrls, 1 Moody, 398, 6 Car.
& P. 129; Rex ». Faweett, 2 East P. C.
862, See Rex v. Froud, Russ. & Ry. 589,
1 Brod. & B. 300; 5. c. nom. Rex w

‘roude, 3 Moore, 646.

4 5ih Rep. Eng. Crim. Law Cem, 4. D,
1840y, p. 70; Act of Crimes and Pun-
ishments, A. o. 1844, p. 205; Vol I,
§ 572, where the cases are cited; Clarke
v, The State, 8 Obio State, 630 ; Abbott
v. Rose, 62 Maine, 1%4;: John ». The
Ktate, 23 Wis. 504; IHowcll ». The Siate,
37 Texas, 501; Heed ». The State, 28
Ind. 396.

& Neg. v, Toshack, Temp. & M. 207,
1 Den. C. C. 492, So it was held, one
judge doubting, that the false making
of a letter of recommendation, with
intent fraudulently to obtain a situation
a8 3 police constable, is a forgery at
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Certificate to obtain Courtesies. — A false writing directed «to
any railroad superintendent,” stating that ¢ the bearer has been
employed,” &c., and “any courtesies shown him will be duly
appreciated, and reciprocated should opportunity offer,” is not
indictable as a forgery, being of no legal validity.!

§ 585. Certifying a Note. — A writing certifying a particular
promissory note to be good was held not to be within the Ala-
bama act of 1838, because it expressed a mere opinion; but
how this would he at the comroon law the case does not decide.?
Plainly, however, the writing is sufficient at common law, if,
were it genuine, it would subject the muker to—

Any Liability. — And when the Hability would be “either in the
form of an action of assumpsit, as a letter of credit to the amount
of five hundred dollars; or to an action on the case in the nature
of deceit, as a false representation made with intent to defraud,” —
the tribunal in Maine held it to be adequate. * The forgery of
any writing by which a person might be prejudiced was punish-
able as forgery at common law.” ?

§ 536. Palse Label. —In England, a man named Borwick was
in the habit of putting up for the market, enclosed in printed
wrappers, two kinds of powders, called respectively * Borwick’s
Baking Powders” and * Borwick’s Egg Powders.” Another
man printed wrappers of his own, imitating these, and put in
them his own powders, which thus he was enabled to sell as Bor-
wick’s. He was indicted, and the offence was laid in the indict-
ment as forgery. But the judges considered, that, though he

the common law. Reg. v. Moah, Dears.
& B. 550, 7 Cox C.C. 5803. See ante,
§ H20.

1 Waterman r. People, 67 IlL 91.

2 The State v. Givens, b Ala, T47.
Lhis stutute provides, “ihat, if any
person, &, shall falsely, &o., forge, &e.,
any letters patent, gift, grant, covenant,
bond, writing obligatory, note of any
bank of the United States, or of any
bank estublished by law in any one of
the said Btates, or branch ef any terri-
tory of the United States, or any bill
or order, or acveptauce of such bill
or order, cotton receipt, receipt for the
payment of money or other articles of
value, promissory note, bill of exchange
or scceptances thereot, will, indeniure or
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deed, or any instrument of writing what.
ever, to secure the paymnent or delivery
of money, or cther article of walue, or
in dizcharge of any debt or démand,
with intention to defrawd any person or
persons,” &e. &e.-— an illustration of the
evil of employing a needless array of
words to express an idea.  Terms of
Statutes, — Specific terms are not al-
wuys, even in legal writing, such as
gtatutes, better than move comprehen-
BIVE NNES.

3 Amess Case, 2 Greenl. 365, See,
on these points, Foulkes » Common-
wealth, 2 Rob  Va. 836, in which the
conrt was divided. And see Jackson o
Wessiger, 2 B. Monr. 214; People ».
Harrison, 8 Barb, 560,
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was probably liable to the criminal law in another form of charge,
what he did came short of this offence.! And plainly —not ad-
veriing now to the words employed by the learned judges — the
genuine label put by Borwick on his powders could not be deemed
a writing of legal validity, however useful it was to him as an
advertisement or a trade mark.

§ 537. Distinction.— In descending to the more minute con-
gideration of this question of validity, we should carry in our
minds the distinction between writings the validity or invalidity
of which appears on their face, and those which are on their face
uncertain. And, as to the latter, we should remember that ex-
trinsic evidence may be introduced, showing them to be either
valid or invalid.

§ 588, First. Writings valid or invalid on their Face : —

Invalid on Face.-— A writing invalid on its face cannot be the
subject of forgery; because it has no legal tendency to effect a
frand. _

Contrary to Statutory Form.— But here we must call to mind
the distinction,? mény times adverted to in these volumes, thab
every man is presumed to know the law, yet not to know the
facts. Whether, for instance, a bond or other instrument is
valid, iz a question of law ; if, therefore, a statute authorizes an
instrument not known to the common law, and so prescribes its
form as to render any other form null, forgery cannot be com-
mitted by making a false statutory one in a form not provided for
by the statute,? even though it is so like the genuine as to deceive
most persons.* Kor example, —

Will inadequately witnessed.— It is not indictable to forge a
will attested by a less number of witnesses than the law re-
quires.®* And, — '

Bank-note declared Void. — If a statute nmot only prohibits a
particular bank-note, but declares it void, the forging of its simili-

tude is not forgery.s

1 Reg. », Smith, Dears. & B. 666, 8
Cox . C. 32, See also Reg. v Closs,
Dears. & B. 480, 7 Cox C. C. 494.

2 Vol. 1. § 202 et seq.

2 People ». Harrison, 8 Barb. 500;
The State v. Jones, 1 Bay, 207: The
Btate v Gutridge, 1 Bay, ¥85; Rex wn.
Rushworth, Bnss. & Ry. 817; 2 Russ.
Crimee, 3d Eng. ed. 517; 1 Stark 396;

Rex v. Burke, Russ. & By. 496. And
see Reg. v, Parber, T Car. & K. 434; Com-
monwealth #. Linton, 2 Va. Cas, 474;
Crofts ». People, 2 Seam, 442.

4 The State z. Gutridge, 1 Bay, 285;
Cunningham v. People, 4 Hun, 455,

5 Rex v, Wall, 2 Fast P. C. 95683
The Siate ». Smith, % Yerg. 150

¢ Rex v Moffutt, 1 Leach, 4th ed
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§ 539, Porbidding and declaring void distinguished. — Yet here:

we should be on our guard. Merely to prohibit the circulation
of a particular denomination of bankmnote does not render the
note null; and, where there is such mere prohibition, the forgery
of the prohibited paper is criminal.! There are in our statutes
other directory provisions concerning the forms of insiruments,
the non-¢compliance with which will not canse the instrument to
be invalid ; and, in such a case, though the instrument is not in
the exact form prescribed, it may be the subject of forgery.?

Charter of Bank expired. — (Of course, the offence is committed
by counterfeiting the bills of a bank whose charter iz expived.?

§ 540. Unstamped Instruments. — Moreover, the English courts,
considering the stamp-acts to be mere revenue laws, hoeld the
forging of promissery notes on unstamped paper to be indicta-
ble.* The like doctrine prevails in this country as to instruments
requiring stumps under the United States laws; a forgery, which
has no stamp attached, is equally indictable with one which is
duly stamped ; or, if it is stamped, the indictment is sufficient,
and there is no variance, though it does not set out the stamp, —
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§ b4l. @ood on Face, but invalid in Fact. — Sinee men are not
legally presumed to know facts, a fulse instrument which 1s good
on its face may be legally capable of effecting a fraud, though
inquiry into extrinsic facts should show it to be invalid ¢ven if it
were genuine: therefore the forging of such an invalid instru-
ment is a crime! Thus,—

By Unauthorized Person. — If an order of a board of guardians
of a poor-law union wmust be signed, to be binding, by its chair-
man, s§ill a prisoner charged with forging such an order cannot
delend himself by showing that the person purporting, on the
face of it, to sign as chairman, wag not such? So a defendant
was rightly convicted for counterfeiting a protection, though in
the name of one who, not being a Parliament man, could not
grant it.® And,—

Paid Bill or Note,— Though a promissory note or bill of ex-
change, after being paid, is functus gfficio and no note or bill, yet,
if this does not appear on its face, a forgery may be committed
by altering it.* Likewise, —

propositions which are reasonably well settled, though a case or
two may be found in ¢onflict with them.’

431; =. ¢. nom. Moffat’s Case, 2 Fast P.
C. 954 And see Rex o Catapodi, Ruoss.
& By, 63 People &, Wilson, 6 Johns. 3:20.

I Builer . (ommonwealth, 12 5, &
R. 237; Thompson @, The State, 9 Ohio
State, 394; The State v Vun Hart, 2
Harrison, 327, the statate, however, pro-
viding that the validity of the prohib-
ited Lills should uot be affected Ly the
prolililory clanse; Van Morne » The
State, & Pike, 349, Nex v. Humphrey,
1 Haoot, 38, scema the ollier way,  And
see Twitchell v, Commonwealth, 3 Barr,
211; Hex ¢, Durke, Russ. & Ry. 446;
Hendriek o Commonwealth, 5 Leigh,
T07; Rex w. Chisholms, Russ. & Ry. 297,
The Iilinoia court held, that a conviction
cannot be sustained under an indictment,
which charges the ottering of a bill of
a bank of some olher State, of n less
denomination than five dollars, with in-
tent to defraud an individual; it being a
penal offence to pase or to receive such
bills. Gutchins v Peoaple, 21 T1L. 6434

? yol. L § 308; Rex » Randall, Russ.
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& Ry. 185; Rex » Lyon, Russ. & Ry.
255, Rex v. Richards, Rnss, & Ly. 1983;
Rex », MeIntosh, 2 Basc 1 €. 942, 958
5. €. nom. Rex v Mackintosh, 2 Leach,
4th ed. 833; Reg. » MueConnell, 1 Car
& K. 371, 2 Moody, 208,

% Buckland  »  Commonwealth, 8§
Leigh, 732; White ». Commonwealth,
4 Binn. 415,

i Rex w Morton, 2 Eust P. €. 955,
1 Leach, 4th ed. 258, note; Rex w,
Hawkeswood, 2 T. BR. 608, note, 2 East
P, C. 853, 1 Leach, 4th ed. 237; Qex o
Reeulist, 2 Leach, 4th cd. 703, 2 East
P, C. 856; Reg. v. Pike, & Moody, 70;
Rex v Toeague, Buss. & Ny, 83, 2 Fast
L. G919,

5 Crim. Proced. IL. § 409: Cross »,
Teople, 47 111 152; The State ». Huvnes,
& Coldw, 5580; People . Frank, 28 Cal.
607 ; Carpenter ¢ Snelling, 97 Musa,
452; Weliner v Riggs, 3 W. Va. 445;
Govern v Littlefield, 13 Allen, 127;
Taobey v. Chipman, 13 Allen, 123: Dud.
ley v. Wells, b5 Maine, 145; Hunter »,

Cobb, 1 Bush, 239; The State ». Young,
47 N, IL. 402, Contsy, John » The
Btute, 28 Wis, 504, Tle State ». Mott,
168 Minn. 472, Purther as to the Rea-
soning. — Tt is perceived that these are
all cazes before the State conrts. They
eopiain many veasons, of which some
arc of such 2 nature that any une of
them is alome sufficient, rendering the
better doetrine of the text clear and con-
clusive, When the easc is in the United
States’ ¢ourts, the reasons for this conm-
cluzion are not so strong; yet, I submit,
they are cven then adequate. For ex-
ample, in the above case of The State o,
Young, Bwith, J., cbeerves: * The order,
although unstamped, might, if genuine,
be ‘apparently of some legal efficacy’
{see 2 Bishop Crim. Law, 3d ed. § 495),
since any holder of it might, on applica-
tion te the collector, be permitted to
affix the proper stamp, upon payment of
the peoalty, or without any penalty if
the omission appeared to have been ‘by
reason of aceident, mistake, inadver-
tence, or urgent necessity, and withont
any wilful design to defraud the United
Btates” Bee U. 8. Laws, Stat. July 12,
1866, § 9.” Apain, in the State courts,
VOL. IL. 20

the omission of a revenue stamp is no
defence to an action upon the instru.
ment. Duffy ». Hobson, 40 Cal. 240
{overruling Ilallock » Jaudin, 34 Cal
167}. Andsee Frink v. Thompson, 4 Lans.
489 ; Janvrin v. Fogg, 43 N. H. 54} ; Rhein-
stram » Cone, 26 Wis. 163; DBrown w
Thompson, 58 Maine, 872; Dorria ».
MeMorris, 44 Missis, 441, It is s0 of
deeds of lands, Congress, having no
power to regulate conveyances in the
States, cannot render the deed void for
the want of a revenue stamp. Moore
v. Moore, 47 N. Y. 437, To the Iike effect
iz Moore ». Quirk, 105 Mass. 49,

L ¢ There is a4 distinction between the
cage of an instrument apparenily void,
and one where the invalidity is to be
made out by the proof of some extrinsic
fact. In the former case, the party
who makes the instrument cannot, in
general, he convicted of forgery, bhut
in the latter he may.” People v. Gallo-
way, 17 Wend. 540, 542,

2 Reg. v Pike, 2 Moody, 70, 8 Jur

27.
% Rex ». Deakinsg, 1 Sid. 142,

1 Rex v. Teague, Rusa. & Ry, 33,3
East P. C. 979, I think I am justified
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No such Denomination. — It is no defence to a charge of forging
bank-bills, that the bank never issued bills of the particular de-
nomination forged.?

No Legal Capacity. — Though the person whose name is forged
had no legal capacity to make the instrument, this is not a de-
fence.?

§ 542, Drawer altering own Order.— The fOHOWiDg New Yerk
case might seem to the casual reader to hold a doctrine different
from the foregoing, but it does not. One made his order on a
third person for a cow. This third person took the order and
delivered the cow, without writing any acceptance. Subse-
quently, on a settlement, the drawer received back his order
from the third person; and afterward, to aid himself in a fraud,
altered its date, and undertook to use it in a court of justice.
This was held not to be forgery ; for the alteration was at most
only drawing a new order, since it bore no name but the defend-
ant's.?

§ 643, Fictitious Name — Deceased Ferson.-— From the foregoing
doctrines it follows, that, if the person whose instrument the
forgery purports to be is dead,* or if he is a mere fictitions per-
son,” still, as the quostion of the existence of such a person is
one of fact, not of law, and the instrument appears valid on its
face, the offence is complete. But, there is a distinction to he
noted as to the —

Form of the Indictment.— The common form of the indictment

for forgery sets out an intent to

in citing this case to the very obvious
point mentioned in the text; though it
geems, from the report, to have turned
on those consideraiions of the stamp
laws staled ante, § 540, See Brittain »
Bank of London, 3 Post. & F. 465, And
see poar, § 612,

i The State v Fitzstmmons, 30 Misso.
236. DBy the Tenvessee Act 1851-2, c.
118, § 3, bunks orgunized uuder jts pro-
visions were empowered to iseue notes
of the denominations allowed to the in-
corporated banks of the State. There-
fore, if one is indicted for having in
possession 4 counterfeit on one of these
banks, it i3 no defence that it is of a
denomination different from any actu.
ally issued by the bank, which had thus
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defraud a particular person, and

the power to issue it. ‘Trice v. The
State, 2 Head, 581,

2 People v. Krummer, 4 Parker C. C.
217,

¥ People v, Fitch, 1 Wend. 198. And
sce The State v. Greenlee, 1 Dev. 523;
post, § 584-535,

¢ Henderson ¢, The State, 14 Texas,
508,

5 Vol. 1. § 572, where the authorities
are cited. And see The State v. Hay-
den, 15 N. H. 355; Basser ». The State,
13 Ohie, 453; Commonwealth », Bald-
win, It Gruy, 197. Cheat. — S0 gbtain-
ing goods by means of such & forgery is
also a cheat at the common law. Common-
wenlth v. 8peer, 2 Va. Cas. 65; The State
v Patillo, 4 Hawks, 248 ; ante, § 148,
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this intent must always be proved as laid! And if; for any
reason, the person could not, as the case appears in proof, be
defrauded by the writing, the defendant is to be acquitted? Now
it is very common in practice for the indictment to allege, that
the intent was to defraud the person or corporation whose name
was forged ;% but this is not necessary, for an allegation of a
forgery, for instance, of the bill of an incorporated bank, with
the intent to defraud an individual, is sufficientt Yet if the
allegation is of an intent to defraud the corporation, and no such
c.orpor:-l.tinn exists; or an individual, and ne such individual
exists ; the delendant eannot be convicted on the partieular in-
dictment, though he could have been on one differently drawn.®

Non-existing Corporation. — That 2 non-existing corporation
must gencrally be regarded, for the purpose of this distinetion
and of the general doctrine of this section, the same as a non-
existily individual, is evident; because, whether the legislative
act of inecorperation he deemed a public or private one,® the
organization and existence of the persons made a body corporate
under it, is as much a question of fact as the birth of an individ-
ual person. Perhaps a different consideration may apply to cor-
porations of the nature of counties and towns.

§ 544. The Doctrine restated. — Therefore the general doctrine
is, that the invalidity of an instrument must appear on its face,
if the defendant wonld avail himself of this defect on a charge
of forgery” In still other words, the forged instrument, to be
the foundation for an indictment, must appear on its face to be

11 Stark. Crim. PL 2d ed. 112, 180,
Am. ed. 122, 200; 8 Chit, Crim. Law,
M2, The State v, Odel, 3 Brev. 552
West v, The State, 2 Zab. 212, Sce
Post, § 598, 599.

? Reg. v. Muarcos, 2 Car. & K. 256,
In Reg. v Tylney, 1 Den. G C. 218,
18 Law J. w. 8. M. C. 36, the judges
would seem to have been divided on
this guestion.

% Sec Brown v. Commonwealth, 2
Leigh, 769, .

* Commanwealth ¢, Carey, 2 Pick.
47: United Stutes o Bhellmire, Bald.
870. Sce Mooper v The State, § [Tumph.
93; Hess v. The State, 5 Olifo, 5; eo-
ple v, Rynders, 12 Wend. 425; West »,
The State, 2 Zab. 212. And sce Rep, v,

Hoatson, 2 Car. & K. 777, Reg. ». Car-
ter, 1 Den. C. C, 65,

5 The State v. Givens, & Ala, T47;
People ». Peabody, 25 Wend. 472; Peo-
ple v. Davis, 21 Wend. 309; De Bow
w People, 1 Denio, 9; Commonwealth ».
Carcy, 2 Pick., 47. Sce The State »,
Dourdon, 2 Dev. 443; Commonwesalth
v. Morse, 2 Mass. 128,

& Bee Portsmouth Livery Company
v. Watson, 10 Mass, §1. .

7 Rex v. Melntosh, 2 East P. C. 642;
8. ¢ nein. Rex r. Mackintosh, 2 Leach,
4th ed. 883; The State ¢ Picree, 8 Iowa,
231, And gee Rex ». Fawcett, 2 Eust
P. C. 862; Rex v. Catapodi, Russ. & Ry.
65; Rex ». Gade, 2 Leach, 4th ed. 782, 2
East P. C. 874; Heg. ». Barber, 1 Car. &
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good and valid for the purpose for which it was created.! In
another aspect, —

Evidence of Fact.—— The jnstrument must be such that, if it
were genuine, it would he evidence of the fact it sets out. In
illustration of this, the Tennessee court, during slavery, held it
to be no forgery in law to give to a slave, with the intent of help-
ing him to freedom, a false paper purporting to be a certificate of
another that he was born free.?

§ 245, Writings the Validety of which {8 uncertain on their
Face : — '

Shown to be Forgeries by Extrinsic Facts, — IT a writing is so
incomplete in form as to leave an apparent uncertainty, in law,
whether it is valid or not, a simple eharge of forging it frandu-
lently, &c., does not show an offence; but the indictment must
set out such exirinsie facts ag will enable the court to see, that,
if it were genuine, it would be valid. When such extrinsic e¢ir-
cumstances are set out, and also proved at the trial, the defend-
ant may be convieted ; while, without them, he must be discharged.?
Thus, —

§ 546. Naked Promise.— It is familiar doctrine that a mere
naked promise, no consideration appearing, creates no legal lia-
bility. Therefore, —

To pay in Labor. — The New York court held, that such a
promize to pay a sum of moncy in labor is not a writing which
shows a legal validity without this extrinsic averment and proof.t

Railroad Ticket. — The same was held in Massachusetts concern-
ing a forged railroad ticket, in these words: —

“ New York Central Railroad.
Albany to Buffalo. ;
Good this day only, unless indorsed by the conductor.
D. L. FruEMTYRE."” &

Order. — In a Tennessee case the instrument alleged to be
forged was as follows: ¢ Mr. Bostick, You will please to charge

K. 434; Reg. v. Hoatson, 2 Car & K. 8 People ». Harrison, % Barh. 560,

777; Reg. v. Pike, 2 Moody, 70. People v Shall, 9 Cow, 778; Common
1 Rex o Jomes, 2 East P. C. 991; wealth v. Ray, 3 Gray, 441. And see
People ». Harrison, § Barb. 560 Butler v. The State, 22 Ala, 43.
2 The State v, Smith, 8 Yerg. 150 4 People v. 8hall, 9 Cow. 778,
And see Upfold ». Leit, & Esp. 100.- § Commonwealth ». Ray, 8 Gray, 441
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Mr. J. S. Humphreys’ account to us up to this date. Feb. T,
1849, Twyman and Tannchill;” and the court adjudged the
indictment insufficient, beeause it did not aver — what must
therefore have been also proved on the trial — that Humphreys
was indebted to Bostick. ¢ It could not be of any benefit to the
defendant, or prejudice to the other parties, unless the defendant
were indebied at the time to Bostick ; and it could have no other
effect, if genuine, but to discharge that indebtedness.” !

Receipt. — On the other hand, a receipt, as for money paid, was
held not to be such an instrument that an indebtedness from the
person to whom it purports to be given, to the apparent maker
of it, need be shown; because, if in fact there were no such in-
debtedness, still the party giving it “ would be liable to an action
for the money acknowledged to have been received.” ?

§ 547, Pictitious Name in these Cases.— In these cases, wherein
we look outside of the writing to determine the question of itg
validity, it has probably not been decided whether the doctrine
applies that the forgery of a fictitions name, the same as of a real
one, is iudictable.? " In many, perhaps most, inslances of this
sort, this legal query would not arise in the facts as disclosed to
the court; because these necessary extrinsic facts often depend,
for their existence, on the existence of the person or corporation
whose name is forged, and if there were no such person or cor-
poration there could be no such facts, and no indictment would
be attempted. And there may be a difficulty in laying down a
general rule on the question, in advance of the decisions. Still,
if the inguiry into the extrinsic facts ddes not lead directly to
the fact of the existence or non-existence of the person or corpo-
ration, no obvious reason appears why such existence becomes
essential, in this class of eases more than in the other.

IV, The Writing under Statutes against Forgeries.

§ 548, Needless Legislation.— From the earliest times to the
present, a legislative mania seems to have prevailed on this sub-
Jeet of forgery. The reader has seen that the common law is

1 The State v. Humphreys, 10 Humph, €. 217; Thompson », The State, 49 Ala
442, Bee Heg. v. Taylor, 4 Fost. & F. 16
6115 Teople ». Krununer, 4 Parker C. ? Snell v. The State, 2 Qumph. 347,
® Ante, § 543,
209
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broad enough to cover all sorts of forgeries which, in their nature,
can be harmfn! either to individuals or the community ; yet this
has not satisfied the law makers, who, neverthcless, have piled
statnte on statute upon the top of the common law to overwhelm
it. The reasou for this, however, has largely been, that, since
forgery is only misdemeanor at the common law, it was decmed
advisuble to make particular species of it felony ; or, if the stat-
ute has still left the new forgery a misdemesnor, 1t has made some
provision respecting it nof within the rules of the cormmon law.

§ 549. Old English Statutes as Common Law in our States : —

Not, in General. — Are there cld acts of Parliament which are
common law with us? The principal ancient ones, and many
modern, are colleeted by Hawkins;® but an examination of
them will show, that probably no one which he mentions ecould
ever have had any practical force hers, unless it be —

5 Bliz. ¢. 14, — Concerning this statute (A. n. 1562), Kilty
says, thers were formerly indictments upon it in Maryland ;
though, at the time when he wrote, it was superseded by a stat-
ute of the State.?

§ 550, Stat. 5 Bliz. ¢. 14, continued. — It enacts, that (§ 2), «if
any person or persons whatsoever, upen his or their own head and
imagination, or by false conspiracy and fraud with others, shall
wittingly, subtilely, and falsely forge or make, or subtilely cause
or wittingly assent to be forged or made, any false deed, charter,
or writing sealed, court roll, or the will of any person or persons
in writing, to the intent that the state of freehold or inherilance
of any person or persons of, in, or fo any lands, tenements, or
hereditaments, freehold or copyhold, or the rirht, title, or inter-
est of any porson or persons of, in, or to the same, or any of
them, shall or may be meolested, troubled, defeated, recovered, or
charged ; or shall pronounce, publish, or show forth in evidence
any such false and forged deed, &ec., as true, knowing the same
to be false and forged as is aforesald, to the intent ahove remem-
bered ; and shall he thereof convicted, either upon action or ac-
tions of forger of false deeds, to be founded upon this statute, at
the suit of the party grieved, or ntherwise according to the order
and due course of the laws of this realm, or upon bill or infor-

1 1 Hawk. P. C. Curw, ed, p. 206 et Pennsylvania judges do net meniion thia

seq. statute as in force in that State. Report
2 Kilty Report of Statutes, 187. The of Judges, 3 Bion. 535, See post, § 653
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mation to be exhihited into the court of the star-chamber, ae-
ccrding to the order and use of that court; shall pay unto the
party grieved his double costs and damages, &c., and also shall
be set upon the pilléry in some open market town, or other open
place, and there to have both his ears cut off, and also his nos-
trils to be slit and cut and seured with a hot iron, so as they may
remain for a perpetual note or mark of his falschood, and shall
forfeit to the queemn, &c., the whole issues and profits of his lands
and tenements during his life, and also shall suffer and have per-
petual imprisonment,” &e.

§ 551. Continned. — By § 8, if, in like manner, any one shall
furge, or assent to the forgery of, * any false charter, deed,® or
writing, to the infent that any person or persons shall or may
have or claim any estate or interest for term of years of, in, or to
any manors, lands, &¢., or any annuity in foesimple, fee-tail, or
for term of life, lives, or years; or shall, as is aforesaid, forge,
&e., any obligation, or bill obligatory,? or any acquittance, re-
lease,” or other discharge of any debt, account, action, suit,
demand, or other thing personal ;% or shall pronounce, publish,
or give in evidence® any such, &e., as true, knowing the same fo
be false and forged,® and shall be thereof convicted, &e., he shall
pay unto the party grieved his double costs and damages,” and
shall be also set upon the pillory in some open market town, or
other open place, and there to have one of his ears cut off, and
shall alsc have and suffer imprisonment by the space of one whole
vear, without bail or mainprise.”

§ 552. Continued,— Subsequent sections provide, that a second
ecommission of the offence, after a conviction, shall be felony
without benefit of clergy; and these scctions exempt from the
penalty of the statute certain persons mentioned, when they
commit a literal violation through ignorance,’—an exemption

1 Post, § 567. : 7 Lord Coke says, it has been ad-
2 Yost, § 566 judged, that, if there is a bond with
& Post, § 564, 685, penalty, the double damages are double

4 The forgery of a deed containing a  the penalty; “for the penalty should be

gift of mere ‘persomal chattels is not
within any of these words. 1 Hawk.
P. C. Curw. ed. p. 300, § 21.

& Srat, Crimes, § 306-309,

¢ He who is truly informed by an-
other knows it. 1 Hawk, P. C. Curw.
ed. p. 300, § 23,

recovered by law if the forged release
had not been” 3 Inst. 172, —a reasom
which shows ihe proposition not t¢ be
universally troe,

¥ 1 Hawk, I* C. Curw. ed. 298, 209,
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which the common law wounld make without the special pro-
vision. And, by construction, —

Second Offence. — One who has been found guilty of publish-
iug u forged deed may commit the felony of a second offence as
well by forging as by publishing another deed ; for the words
are, ** If any person or persons, being hercafter convicted or con-
demned of any of the offences aforesaid, &c., shall, after any
such hig or their conviction or condemnation, eftsoons commib or
peipetrate any of the said offences.” !

What repealed.— This statute is in fourteen sections, contain-
ing other regulations not important to be mentioned here ; and
1t repcals all prior enactments against the «forgery of false
deeds, charters, muniments, or writings.”

§ 553, Whether Common Iaw, again.2-— The English punish-
ments for crimes having been nearly superseded in this country
by statutory ones,? there is little room for this act of 5 Eliz. c. 14,
to have more than a decluratory force with us. Yet the practi-
tioner will now and then find a reference to it convenient, Our
statutes providing punishments for what was before indictabla
have ordinarily no repealing effect upon the prior law, whether
that law, as inherited by us, was in England common law or
statutory.t

§ 504, stat. 21 Jac. 1. — Another statutc, not mentioned by
Hawkins under the head of Forgery,®is 21 Jac. 1, . 26 (. D.
1623), passed after the first settlements in this country. Per-
haps it may have a common-law force in some of the States® It
is, * That all and every person and persons which shall acknowl-
edge, or procure to be acknowledged, any fine or fines, recuvery
01" recoveries, deed or deeds enrolled, statute or statutes, recog-
nizance or reeognizances, bail or bails, judgment or judgments, in
the name or names of any other person or persons not privy or

11 Hawk.‘ P C. Curw. ed. 301, § 25; 5 But see “Of Offences against Rec-
1 iﬂale P C. 686, A few other puints of ords,” 1 Hawk. P. C.Bth ed. o, 45, § 9,
minor iImportance luve been adjudged, 10, where this statute may be found.

as see Hawkins; 3 Inst. 165 ot seq.; 1
Hale P. . 682 et seq.; Hammand on
Forgery, parl. ed, 6% et seq- There is no
need to state them here.

4 See unte, § 549.

? Vol I § 988,

+ Btat. Crimes, § 166-173, 363, 954,

418, 469,
512

6 Kilty says there were no prosects
tions under it in Maryland. Kilty Re-
pert of Statntes, 90, It is not enumerated
by the Pennsylvania judges as received
in the latter State. Report of Judges,
& Bion. 695, 623.
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consenting to the same, and being thereof lawfully convicted or
attainted, shall be adjudged, esteemed, and taken to be felons,
and suffer the pains of death, &c., without the benefit or privilege
of clergy, &c. § 8. Provided always, That this act shall not ex-
tend to any judgment or judgments acknowledged by any attor-
ney or attorneys of record, for any person or persons againgt whom
any sucl judgment or judgments shall be had or given.” !

§ 555. How interpreted — (Bail ). — Th(:_ courts held that ¢ bail,”
taken lefore a judge, is not within this statute until filed and
made matter of record in court., ** And if it be net filed, the
acknowledging thereof in another’s name makes not felony, but
a misdemcanor only.”? Neither does this statute include the
case of pulling in bail under a forged name; because a name
forged or fictitious is not another person’s name. But such an
act is a misdemeanor at the common law.3

§ 556, Awmerican Statutes :—

General View, — Congress and the legislafures of the States
have enacted laws against forgery. It wounld be conirary to the
plan of these volumes to insert those statutes here. Every prac-
titioner is supposcd to have before him the acts of Congress and
the enactments of his own State. '

§ 55T, States — United States. — The reader scarcely needs to
be reminded, that the offence of forgery, when it is against the
United States, can be punished only under the acts of Congress ;9
while, according to the general doctrine, the statutes of the sev-
eral States do not supersede the common law, within the jurisdic-
tion of the State tribunals.® Accordingly, —

Making Statutory out of Common-law Forgery. — If a statute
makes a particular act forgery, which was such at the common
law, the offender may be prosecuted under either the statute or the
common law at the election of the prosecuting power.® Perhaps
a partial exception oceurs under a peculiar view of statutory
interpretation held by the courts of Massachusetts and of some
of the other States;? yet,—

1 And sce, ns to thie statute, Ham. 4 Vaol. T. § 189-203; Stat. Crimes,
mond on Faorgery, parl. ed. p. 81, pl. 801 § 232, 233, 241-244.
et seq. 5 Ante, § 533; Stat. Crimes, § 154,

21 Male P. C. 648; 1 Hawk, P. C. 185; The. State ». Kimball, 50 Maine,
8th ed. ¢, 45, § 10; Timberlye’s Case, 2 409,

Bid. 90. 8 The State v Jones, 1 McMullan, 238.
¥ Anonymous, 1 Stra. 384, ¥ Stat. Crimes, § 150,
313
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Forgery not covered by Statute. —- Hven where this cxception
Prevails, an offender is indictable for any common-law forgery
which has not been specifically provided for in any statute.!

§558. Rlevating the Offence to Palony.—But-., as a WI‘OIlg‘fIJ].
act cannot be both a felony and a misdemeanor, if the statute
makes a parlicular forgery, which was a misdemeanor at the
common law, a felony, it can be proceeded against only under

the statute.?

§ 568. Words wused in Statutes to designate the Instrument

Jorged : —

Generally of the Words. — To a considerable extent, these are
the same words which are employed in ereating statutory lar-
ceuies, and in giving form to various other offences depending
on statutes, They were, as far as practicable and convenient,
explained in “ Statutory Crimes,” We shall here repeat some of
them, and add others, together with such further illustrations
and authorities as may scem to be desirable. Yet the reader
should consult, together with these disquisitions, those in the

other work.

§ 5060. “Order” — " Warrant” — “ Request.” — A common desig-
nation of the instrument is, «“order for the payment of moncy,
or order for the delivery of goods.”?® Another is, “ warrant for

1 Commonwealth v, Ray, 3 Gray, 441,
448; Commonwealth . Ayer, 3 Cuslh.
140, Fletcher, J., observing: “The com-
mon law could be superseded only by a
statute as broad and comprebensive in
its ternes as the definition of the offence.”

2 Vol. I. § 787-7%9, 815.

3 Biat, Crimes, § 325-331, 235, And
sec for illustrations, where the question
was one of forgery, Reg. o, lilidge, 1
Den. C.C. 404, Temp. & M, 127; Rex
v, Froud, 7 Price, 609, 1 Brod & 1.
300, Russ. & Ry. 889; s. c. nom. Rex =,
Froude, 3 Moore, 845; Rex » Harris, &
Car. & P. 129; Reg. v Anderson, 2
Moody & R. 469; Rex », Bamficld, 1
Moody, 416; Reg. » Carter, 1 Den. C.
C. 85; Rex » McIntosh, 2 Last P. C.
942, 956; 8. 0. nom. Rex », Mackintosh,
2 Leach, 4th ed. 883; Rex #. Jopes, 1
Leach, 4th ed. 63, 2 East P. C. 941; Reg,
v, Carter, 1 Car, & K. 741; Rex ». Lock-
ett, 1 Leach, 4th ed. 94, 2 Easzt P. C. 940;
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Rex ». Richards, Russ. & Ry. 193; Rex
v. Ravenscroft, Russ. & Ry. 161; Reg.
. Hanke, 2 Moody, 66; The State o,
Cooper, 5 Day, 250; Wahon o, The
State, § Yerg. 377; Reg. ». McCounnell,
1 Cur. & K. 371, 2 Moody, 295; Rex o
Williams, 1 Leacl, 4th ed. 114, 2 Ilast
P. C. 9587; Rey. v Thorn, Car. & BI. 20G;
People v. Howell, 4 Johns. 296; Tyler v,
The State, 2 Humph. 57; Reg. v. Snell-
ing, Dears. 219, 22 Eog. T. & Eq. 597, 23
Law J. w5 M, C. 8,17 Jur. 1012; Evans
©. The Btate, 8 Olio State, 198 ; Noakes
v. People, 25 K. Y. 380; Carberry v. The
State, 11 Ohio State, 410; Rey. v Yons
dale, 2 Cox C. C. 222; Reg. v. Dixon, 8
Cox C. C. 289; Reg. ». Autey, Dears. &
B. 284, 7 Cox €. C. 829; Reg. » Tuke,
17 0. C. Q. B. 208; Reg. v. Reopelle, 20
U. C. Q. B. 260 ; Reg. v. Miteheld, 2 Fost.
& F. 44; Noakes » People, 26 N. Y. 3505
The State v. Lamb, 65 N. (. 41¢; Reg.
v, Boreham, 2 Cox C. C. 189,
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the payment of money, or warrant for the delivery of goods.”?
And another, ¢ request for the payment of money, or retlutffgs.t; for
{he delivery of goods.”? One of the most obvt'iuus propositions,
respecling these several forms of instruments, 1s, that the person
making, for example, the order, necd not have had autho‘nty in
fact to draw on the party named as drawce ;® because the instri-
ment is equally valid on its face,* and equally capalfle of def_ra:ud-
ing, whether such authority existed or not. But this proposition,
when applied to a * warrant,” or an “ order,” refers,- at least ac-
cording to the English doctrine, only to wrilings which are such
on their face;? for, if extrinsic proofs have to be resorted to,
then, perhaps, pll the facts appearing, there is no © oxder™ or
i warrant,” though therc may be a * request,” when the person
muking the instrument has no disposing power over the. funds.
But, on these topics, the rcader should carefully examine the
fuller discussions in the work on Statutory Crimes. In deter-
mining whether a particular writing is to be deemed an # orc.ler,”
“arrant,” or * request,” resort may be had, among other things,
to the usages and understanding of the parties.’ N

§ 561. “Promissory Note” — In general terms, any writing
which, by mercantile usage, is a promissory note, is guch also
within the meaning of these statutes. But the p:-u'ticulars_may
be scen in @ Statutory Crimes,” and in the cases here citeq.‘ A
Lank-note is a promissory note ; and, for a reason stated in the
last section, it is equally so in forgery, though the bank purport-
ing to issue it has, like & fictitious person, no existence.’?

1 Btut. Crimes, § 326, 332, 333, 385, T Stat. Crimes, § 356, Aud see, for
And see, fur illustrations, where the cascs of forgery, Rex v Dunn, 1 Leach,

question was one of forgery, Reg, ». Me-  dth cd. &7; lex v.}’atcmap, Russ &;R‘Y'
Conneil, 1 Car. & K. 371, 2 Moody, 288; 455; People v. Wilson, & Johns. 320;

Reg. » Vivian, 1 Cur. & K. T10; Reg. ».
Thoern, Car. & M. 206 ; Reg. v, Mitehell,
2 Fost. & F. 44; Reg. v lilling, 1 Fost.
& F. #24; Reg. # Autey, Dears. & B.,
204, 7 Cox C. €. 329; Heg. v. Ferguson,
1 Cox C.C. 241,

2 Ztat, Crimes, § 326, 334, 335, And
see,as 1o cases of forgery, Kex o. Evans,
5 Car. & P. 408 ; Kex ¢. Thomas, 7 Car.
& P. 551, 2 Moody, 16; Reg. v. White, 9
Car. & P, 282

% Hale v. The State, 1 Coldw. 187.

4 Ante, § 541,

& Btal. Crimes, § 827-232 et seq.

¢ Reg. v, Kay, Law Rep. 1 C. C. 267

Reg. v Keith, Dears. 486, 29 Fng. L. &
Lq. 558, 6 Cox €. C. 638, 24 Law J. x. 8.
M. C. 110, 1 Jur. ~. 8. 454, 3 Com. Law,
892; People ». Rathbun, 21 Wend. 509;
Hobbs », The State, ¥ Misso, 835; Dut-
ler.z. The State, 22 Ala. 43; People 2.
Way, 10 Cal, 326; Reg. v Howie, 11 Cox
0. C. 320. In Deople v Fineh, 5 Johns.
237, the following paper, ** Due Jacok
Finch one dollar on settlement this day,”
&c., was bold to be a note for the pay-
ment of money, within the Kew York

. statute.

§ Reg. v. McDonald, 12 0. C. Q. B
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B 562 SPECIFIC OFFENCES. [BooE x,

§ 562. “Bill of Exchange.”— This instrument is, in substance,
governed by the same rules as a promissory note.! In forgery,
under statutes making it punishable to forge any “bill of ex-
change,” the bill must, to come within the penaliy, be on its face
completed ;2 and, if it has not the drawer’s name, it is not s0.3
Therefore an acceptance to a writing in the form of such a bill,
without such name, is not, within 11 Geo. 4 & 1 Will. 4, c. 66,

§ 4, “an acceptance of a bill of exchange.” "The statute does

not, observed the court, “make it forgery mercly to counterfeit
an acceptance, but an acceptance of a bill of exchange.”* And
where the instrument was payable to or vrder, the Eng-
lish judges held it to be no bill, there being no payee. But if it
is payable to the drawer’s own order, there neceds no indorse-
ment to make it complete ;° neither is an acceptance requisite.”
Whether the name of the drawee must be e¢xpressed in the writ-
ing scems not entirely clear; a bill simply directed, at Messts.
P, & Co., bankers,” was held in England to be sufficient.? Where
the document was in the ordinary form of a bill of exchange, but
required the drawee to pay to his own order, another objection
was sustained ; namely, that it was nothing more than a request
to a man to pay himself, which, though accepted, imposed no
obligation on him to any third person ; and so it was no bill.? It
is not quite certain that this case is, in principle, sound. Does
it, for example, aceord with the following ? On a full examina-
tion of authorities, the Massachusetts court held, that, in the
language of Foster, J., “an order for the payment of money,
drawn by one in his own faver on himself, and by himself ac-

1 Stat. Crimes, § 838. pears te be incorrect), with Reg. @
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cepted and indorsed, may be treated as a bill of exchange, and
go described in an indietment., Such instruments,” he added,
w are well known in commerce ; especially in the case of mercan-
tile firms which have branches in different cities, all composed
of the same partners. Perhaps such a bill may alsc be declared
upon as a promissory note. But we agree with the Court of
Queen’s Beneh, in the latest English case on the guestion, de-
cided in 1852, that *it is not unjust to presume that it was
drawn in this form for the purpose of suing upon it either as a
promissory note or a bill of exchange.””* .

§ 508. “Undertaking” — Another form of words employed in
these statutes is * undertaking for the payment of money, or
undertaking for the delivery of goods.” Every promissory.
note is an undertaking for the payment of moncy, but every
such undertaking is not a promissory note, — undertaking being
8 word of larger meaning. To cobstitute an undertaking, the
consideration need not be expressed in the writing. These and
other views on the subjeet are more fully explained in “Statu-
tory Crimes” and in the cases here cited.?

§:h+ “Receipt.” — Again, a common form of words is “re-
ceipt for money, or receipt for goods.” What is a *receipt” also
is explained in « Statutory Crimes.” 4 '

“ Accountable Receipt.” — Some statutes employ the words * ac-
countable receipt for money, goods, or other property ;” and,
under such a statute, the following has been held not to be such
a receipt: * Boston, August 15th, 1868. Rec’d of Wm, J. Dale,
Surgeon General of Masg., my discharge and check No. 6979, for
$100;” for, said Chapman, C. J., “it does not acknowledge that

2 Ante, § 529; Reg. v Butterwick, 2
Moody & R. 198; Reg. v. Mopsey, 11
Cox C. . 148.

8 Reg. v. Mopsey, supra.

4 Reg. v. Butterwick, 2 Moody & R.
186.

5 Rex ». Randall, Rnss. & Ry. 195,

% Rex oo Wicks, Kusa, & Ey. 14%.

" Reg. ». Bmith, 2 Moody, 205 : Rex
v, Wicks, supra.

% Reg. v. Bmith, 2 Moody, 295. The
judges coneidered Gray w» Milner, 8
Taunt. 738, to be in point. And see
Stat. Crimus, § 833. A comparison, how-
ever, of Reg. o Curry, 2 Moody, 218
(the reporter’s head-mnote to which ap-

816

Hawkes, 2 Moody, 60, seems to _show,
that, as general doctrine, the drawee’s
name must be expressed; though, under
some circumstances, as where there is
an acceptance, the defendant is estopped
to deny that the Instrument is a bill of
exchunge. And see Rex ». Ravenscroft,
Russ. & Ry.161. Reg. v. Snelling, Dears.
219, 22 Eng. L. & Eq. 597, 23 Law J.
.8, M. C. 8,17 Jur. 1012, perhaps af-
fords comfort to those who think the
name of the drawee unnecessary.

¥ Reg. v, Bartlett, 2 Moody & 1. 362,
See Rex v Birkett, Russ. & Ry. 251, as
to a bank post-bill,

1 Reforring %0 Lloyd v Oliver, 13 Q.
B. 471,

? Commonwealth ». DButterick, 100
Mass. 132, 18,

3 Stat. Crinres, § 330, And gee Teg
v. White, 9 Car. & P. 282; Reg. v, Stone,
1Den. ¢ CL181, 2 Car. & K. 364; Beg.
v. Reed, 8 Car. & P. 623, 2 Lowin, 185;
Reg. ». Thorn, Car. & M. 206; The
State r. Humphreys, 10 Humph., 442;
Reg. v. Weat, 1 Den. C. (. 258, 2 Car. &
K. 496 ; Clark v. Newsam, 5 Railw, Cas,
69, 1 Exch. 131 ; Reg. v. Mitchell, 2 Fost,
& ¥, 44,

¢ Stat, Crimes, § 341, 342 ; post, § 665,

Ang for cases of forgery, see Rex ».
Martin, 7 Car, & P. 549, 1 Moody, 483;
The State v Martin, 8 Humph. 55; Reg.
v. Houseman, § Car. & P. 180; Reg. v.
Vaughan, 8 Car. & I, 276; Rex ». Ar
scott, & Car. & P. 408; Neg. ». West, 1
Den. €. C. 95%, 2 Car. & K. 496; Clark
v, Newsam, & Railw. Cas. 68, 1 E=xch.
121;: Kegg ». The State, 10 Ohio, 75;
Reg. v Inder, 1 Den, C. C. 325; Reg. v
Pringle, 2 Moody, 127; Rex v. Ilope, 1
Moody, 414; Reg. « 1lill, 2 Cox C. G,
246; Reg. v Meigh, 7 Cox C. C. 401,
Reg. v, (Gooden, 11 Cox C. C. 672; Reg.
v, Fitch, Leigh & C. 159, 9 Cox C. C. 160
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§ 565 SPECIFIC OFFENCES. [rooxk X.

any thing has been received which is to be accounted for.,”!
Said Martin, B., in an English ease: ©The forged document, if
genuine, would have been evidence that the bank had received
the money, and were to be accountable for it. Then why is it
not an accountable receipt?”? The meaning of the term would
soem to be, that a thing has been received for which the person
teceiving it is liable to account to some other person. Therefore
one who utters a forged pawnbroker’s duplicate may be indicted
for uttering a forged accountable receipt for goods.®

§ 565, “Acqnittance,” — There seems to be little difference, in
legal contemplation, between a “receipt™ and an * acquittance.”
Where the custom of bankers was to give, on the deposit of
money, receipts in the following form: * Received of A. B.
eighty pounds to his credit-— this receipt not transferable;”
and, on its being returned with A. B.s name written on it, to
repay the money with interest; the judges held, that forging the
name of A. B., and getting the money on return of the wriling,
was forging and uttering an acquittance.? And where, to a bill
of parecls,—« Mr. John Ladd bought of Eveleth & Child, &e,
&c. the above charged to George Carpenter,” the defendant
added, * by order, Eveleth & Child,” — this addition was held by
the court to be an acquittance. * It purports to be an acknowl-
edgment by Eveleth & Child, that the goods dclivered to the
defendant were charged to Carpenter by his order; and this
amounts in law to an acquittance or discharge of the defend-
ant.” ¢ But an instrument professing to be a scrip certificate of
the London and South-western Railway Company is neither a
receipt and acquittance, nor simply a receipt, nor an undertaking
for the payment of money, within Stat. 11 Geo. 4 & 1 Will. 4,
¢. 66.7 In like manner, an crdinary railway ticket is neither a
receipt nor an acquittance within 24 & 25 Vict. c. 98, § 23.%2 So

1 Commonwealth w. Lawless, 101 Martin, 7 Car. & P. 549, 1 Moody, 483;

Mass. 82. I'he learned judge refers to Hammond on Forgery, parl. ed, p. 86,

Reg. v. Moody, Leigh & C. 173; Com-
monwealth v. Talbot, 2 Allen. 161,

%2 Reg. v. Moody, supra. And sce
Stat. Crimes, § 341, note.

& Tteg. v. Fitchie, Dears. & B, 175,
7 Cox C. C. 257, 40 Eng. L. & Eq. 598,
See also Reg. ». Johnston, 5 Cox C. C,
132; Reg. v. Pries, 6 Cox C. C. 165

4 Gee Stat. Crimes, § 843; Rex v
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pl. 317 et seq.

% Reg. v. Atkinson, 2 Moaody, 215.

8 Commonwealth ». Ladd, 16 Masas.
526.

7 Beg. v. West, 1 Den. C. C, 258, 2
Car. & K. 438. Clark ». Newsam, §
Railw. Cas. 63, 1 Exch. 131,

& Reg, v. Goodex, 11 Cox C. C. 673.
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a « clearance,” as it is called, from a friendly society, is neither
an acquittance nor a receipt. “It purports,” gaid Cockburn,
C. J., “to be a certificate that the member receiving it has been
o member of the branch granting it, and has paid all dues and
demands up to a certain date. The document them goes on:
¢ We, therefore, hereby authorize any court of the order to ac-
cept the said brother as a clearance member, subject to the con-
ditions,” &c. &c. This, therefore, Is simply a certificate, and not
an acquittance or receipt for money.”!

§ 566, * Obligation” — * Bill Obligatory.” — These words require
a sealed instrument. Such, at least, is the doctrine under the
before-mentioned 2 statute of 5 Eliz. e. 142 Lord Coke says,
that “obligation ™ is a word “of a large extent; but if is com-
monly taken, in the common law, for a bond gontaining a penalty,
wiih condition.”*

§ 567. “Deea — A deed is a writing under seal, from one
party to another, intended to affect some legal interest. The
instrument must not only be written and scaled, but also, accord-
ing to the ordinary doctrine, delivered.? And a power of attor-
ney, signed, sealed, and delivered, to transfer government stock,
is held in England to be a deed, within the statutes against for-
gery.® But a letter of orders under the seal of the bishop is
not As to the delivery, we may doubt, whether, in the peeuliar
offence of forgery, an instrument may not, without it, be a deed;
like a promissory note, bill of exchange, or order, not delivered.®

§ 568. “cContract.” — An indorsement of a promissory note
has been held, in Ohio, to be a * contract,” within the statute of
that State.?

§ 560. “Instrument or Writing.” — One of the meanings of the
word % instrument,” other than that now under consideration, was
given in the work on Statutory Crimes® The Missouri statute

1 Reg. ». French, Law Rep. 1 C. C. & Rex v. Fauntleroy, 1 Moody, 52, 2
217, 220, Bing. 413, 1 Car. & P, 421
2 Ante, § 350 7 Reg. » Morton, Law Rep. 2 C. .
8 Ylammond. on Forgery, parl. ed. p. 22, 12 Cox G, C. 456.
19, pl. 206; & Inst. 170; 1 Hale P. C. & And see Reg. ». Davies, 2 Moody,
885. And sce Newman » Shyriff, 3 177.
Leon. 170, See Fogg » The State, § ¢ Poage ». The State, 3 Ohio Stats

Yerg. 802, 220,
% Co. Lit. 171 b 10 Stat. Crimes, § 314, 319,
& Cp, Lit. 171 §; Geddard’s Case, 2

Co. 44 5a.
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§571 SPECIFIC OFFENCES. [BOOK X,

against forgery has the clause, —*any instrument or writing,
being or purporting to be the act of another, by which any
pecuniary demand or obligation shall be, or purport to be, trans-
ferred, created, increased, discharged, or diminished ; or by which
any right of property whatsoever shall be or purport to be
transferred, conveyed, discharged, increased, or in any manner
affceted.”  And a county warrant was adjudged to be within the
statute.!

§ 570. * Bnrolment, Registry, or Record.” — These statutory
words were held, in Peunsylvania, to include the public records
of the surveyor-general’s office. They ‘“are not confined to
receords of courts of justice. Every registry or enrolment, di-
rected by law and preserved for the use of the public, is embraced
by this act of assembly.”? In Olio, a tax duplicate is not a
“record,” within the statutes against forgery.2

§ 570 @. “Indorse” — " Indorsement.” — To indorse is to write
upon ; and a bill of exchange or promissory mote is indorsed by
writing lhe matter, whatever it is, across the face or back of it.4
But it is plain that, within the doctrine of our last sub-title, the
indorsement, to be the subject of forgery, must be of something
which, if it were genuine, would be of legal efficacy.

§ 5703, “Security.” — A “security for the payment of money ”
is something else than money.® But an “I. O. U.” is such a
security.t

§ 071, Foreign Securities. — These statutes apply as well to
.nstruments issued under the laws of foreign States as to domes-~
tic ones.” And in foreign instruments, it seems, not so exact
a technical accuracy will be required as in our own.®! Moreover,
a statute of New York against forging “any deed or writing
sealed, with intent to defraud any person,” was held to embrace

CHAP. XXIL | FORGERY OF WRITINGS, ETC. § 574

the case of a forgery, within the State, of a deed of lands lying
without the State.!

V. The Act by which Forgery is commitied.

§ 572. Writing or Printing Entire Instrument. — The most obvis
ous way of forging is to write or print, as the case may be ? the
whole imitation of a real or imaginary original.

Photography. — A forgery may likewise be committed by the
use of the photographic art.?

Signature — Mark. — To write a signature i3 the same in law as
to write the entire instrument.t And the signature, in forgery,
may be made by a mark, precisely as in civil jurisprudence.’

§ 573, Alteration of a Genuine Instrument : —

To alter is to forge. — Any alteration of a written instrument
whereby its legal effect is in any degree varied, is an act sufficient
in forgery.” The indictment in such a case may, if the pleader
chooses, luy the offence as a forgery of the cntire instrument;
for in law it Is such* And this is so even where the indictment
is drawn upon a statute which makes it penal to “ forge or alter.”®
Plainly, in the last-mentioned instance, the word *‘alter” may
e used equally well; and, even in an indietment at the common
law, the same word may probably be employed instead of the
usual and better word forge.10

§ #T4. Tlustrations, — The following are illustrations of chang-
ing the effect of an instrument by altering it, so as to constitute
forgery; the addition of the words in full of all demands,” in
a receipt; il the substitution of these words for the words “in

! People v. Flanders, 18 Johns, 161 ald, 1 Leach, 4th ed. 20, 2 Baast I. C,
It is the same of a domestic indorsement  953.
of 8 bill of cxchange drawn abroad. ¢ Archh. Pl. & Fr. 358 ; Hammond on

1 The State v Fenly, 18 Misso, 445.

% Beam v. Commonweslth, 8 8. & R.
207.

2 Bmith v. The State, 15 Ohio State,
420,
+ Commonwealth v. Buotterick, 100
Meas. 32, 16; llex v Arscott, 6 Car. &
P. 408 ; Reg. v. Winterbottom, 1 Den.
C.C. 41,2 Car. & K. 87,1 Cox C.C. 164;
Rex v, Bigg, 1 Stra. 18, 2 East P. C.
822, 3 . Wms, 419.
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6 Stat. Crimes, § 217, Tor authori-
ties as to what Is a * gecurity,” sce Ib
§ 540.

% Reg. ». Chambcre, Law Rep. 1 C. C.
341, 12 Cox C. C. 109,

7 Btat. Crimes, § 326. See People .
‘Wilaon, 6 Johns. 220,

& Rex v. Goldstein, 7 Moore, 1, 3
Bred. & B. 201, 10 Price, 88, Russ. &
Ry. 473,

Reg. ». Roberts, 7 Cox C. €. 422, And
see Vol I § 143,

2 Ante, § b25,

? Reg. v Rinaldi, Leigh & C. 830, 9
Cox C.C. 391. And see Ex parte lol-
comb, 2 Dillon, 392.

* Powell r. Commonwealth, 11 Grat.
822; Peunsylvania ». Misner, Addison,
44; Rex o Fitzgerald, 1 Leach, 4th ed.
20, 2 Fast P. C. 952; The State o
Tavis, 89 N. C. 813,

& Rex v. Dunn, 1 Tesach, 4th ed. 57, 2
East P. C. 952. And see Rex v. Fitzger-

YOL. iI. 21

Forgery, park. ed, p. 120, pl. 411,

7 Rex » Bigpg, 1 Stra. 18; Anoap-
mous, 1 Anderson, 101, 102; The Siate
v. Wooderd, 20 Iowa, 841 ; Reg. v. Grif-
fiths, Treare. & B. 518, 7 Cox . C. 50L

¥ Rex v, Dawson, 2 East P. C. 973, 1
Stra. 19; Comrmonwealth ». Woeods, 10
Gray, 477,

9 Ttex v Teague, Russ. & Ry. 83, 2
East P, C. 974

1 See 1 Stark, Crim, PL 2d od. 98, 89,
Am. ed. 107, 108,

11 Upfoeld v. Leit, 5 Esp. 100
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part;”1 the changing of one figure or word into another in a
bank-note, bond, or other like instrument, whereby it appears
to be of a higher denomination,® even though its language be-
comes thereby ungrammatical, as if it reads * ten pound,” instead
of ten pounds ;® making an indorsement npon negotiable paper
general instead of special ;* putting a seal to a genuine signa-
ture to a document which, to be valid, required a seal;® inserting
in an indictment the name of & person against whom it was not
found ;¢ making a lease of the manor of Dale appear, by chang-
ing D into 8, to be of the manor of Sale ;7 altering the date of
an accepted bill, so as to show an carlier day of payment® But,
ag to the date,—

§ 575, Cnanging Date. — There may be eircumstances in which
the date of a written instrument is both really and apparently
immaterial, when, therefore, an alteration in it will not be indiet-
able, however fraudulently intended ;9 but generally the date is
in some way material, and then the other consequence follows, 0
And where the prisoner, a pay-sergeant, having obtained from
the pay-master a reccipt for a sum of money as part subsistence
of the company for the month of May, changed the word + May”
to « June,” and so got a customary advance from a fradesman, an
indictment describing the instrument as a receipt was held to be
good.1

§ 576, Altering to give Currency. — If negotiable paper is so0
altered as o give it greater currency, though not to place new
parties under absolute chligation to pay it, this seems to have
been dcemed forgery. "Thus,—

Changing Place of Payment,— W here a note, made in the body

1 The State v. Floyd, 5 Strob. £8. 5 Reg. v. Collins, 1 Cox C. C. 67,
? Rex v Dawson, 1 Stra. 18, 2 East 5 Rex ». Marsh, 3 Mod. 6.
P. C. 078; The Stuie v. Waters, 3 Brev. 7 3 Inst. 169
507, 2 I'read. 669 ; Llex v Teague, Rusd. B Mauster . Miller, 4 T. R. 320,
& Ry. 23, 2 Fast P. C. 97%; Hlake v 9 See Grifith = Cox, 1 Tenn, 210;

Allen, Sir 1. Moore, 619; Iex v Els-
worth, 2 Hast P. C. 988; Rex v Dost,
Russ. & Ry. 101; Goodman v Eastman,
4 N. H. 465; Haynea v Fhe State, 15
Ohio Btate, 465. Bcee Rex ». Wilcox,
Russ. & Ry. 53; Beg, ». Sargent, 10 Cox
C. (. 161; The State v- Monnier, 8 Mioa,
212

$ Rex v. FPost, Ruas. & Ry. 101

¢ Rex v Birkett, Russ. & Ry. 251.
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Howe » Thompson, 2 Fairf. 152,

1 The State . Kattleman, 3% Misso.
106, 107, And sce Bowers o Jewell, 2
N. H. 543; Stephens », Graham, 78, &
R. 605; United States Bank v, Russel,
& Yeates, 891; Pankey v Mitchell,
Breese, 201; Mitchell ». Ringgold, 3
Har. & J. 159,

4 Rex v. Hope, 1 Moody, 414.
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of it payable af a banker’s who had failed, was so altered as to
be payable at a solvent banker’s, the majority of the English
judges sustained an indictment for forgery.! And the Alabama
judges held, in a civil suit, that the erasure of the place at which
a note is made payable is such an alteration of it as renders it
void? And,—

Address of Party, — It is forgery to put an address to the name
of a drawee of a bill of exchange, in the course of completion,
with intent to make the acceptance appear to be that of a differ-
ent person.®  Again, —

Two Banks of same Name., — If, in two different cities there are
banks of 1he same name, the one solvent and the other insolvent,
a substitution on the bills of the latter bank of the name of the
city, whereby they appear to be of the former bank, is a forg-
ery.t In the two last cases new liabilities are created. In like
MANNer, —

Adding Name. — To forge a name to a valid check, with
a view to getfing it cashed on the strength of the name, is
forgery.® :

§ 577. Legal Bfect.— The alteration, to be sufficient, must be
material. Therefore, —

* Beautiful.” — If a conveyance of the manor of Dale is made
to read “tho beautiful manor of Dale,” this will not be forgery.
8o, — :

' Subscribing Witness, — If there is a bond, not required by law
to be attested by a subscribing witness, no forgery is committed
by falsely adding to it a witness’s name.?

In General. — It is not forgery to add to a written instrument
any word which the law would supply® Such alterations do not
change in any degrec the legal effect of the instrument. ~ There:
fore they are not forgery.®

§ 578. Destroy Instrument— In full —In part.— To destroy an

1 Rex w. Treble, Russ. & By. 164, 2 5 Reg. r. Wardell, 8 Fost, & F. 82.
Leach, 4th ed. 1040, 2 Tannt. 828 8 Rex v. Treble, 2 Leach, 4th ed.

2 White ». Hass, 82 Ala. 430, 1040, 1042,

% Reg. v. Blenkinsop, 1 Den. C. C. T The State v. Gherkin, 7 Ire, 208.
276, 2 Car, & K. 531, And see Reg. ». 8 The Siate ¢. Cilley, cited 1 . H.
Epps, 4 Fost. & F. 81; leg. ». Mitehell, 97; Hunt v. Adams, 6 Mass. 6510.

1 Den. C. C. 282, note; Reg. v. Mahony, % See also Burkholder v. Lapp, 1
6 Cox C. C. 487, Casey, 322.
50; The State v. Robinson, 1 Harrison,
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instrument is not to forge it. Therefore, if, on the back of a
bond, there is written an acquittance of the bond, it is not for-
gery to oblitcrate the acquittance ;1 it being, the reader perceives,
in legal effect a separate instrument, though written on the same
piece of paper as the bond. But the offence may be committed
by taking out a part of a writing, if thereby a diflerent operation
is given to what is left.? Severing the indorsement from a prom-
issory note, leaving the note entire, is not forgery within the
Vermont statute ; but the court said, it is a misdemeanor at the
eommon law, “as great a crime against the public justice and
the public peace as those forgeries that are elearly within the
statute.” In Towa it was well adjudged that, wbere & party
detached from a written instrument a condition originally an-
nexed thereto, and forming with it one entire contract, the cffect
of which was to render the instrument apparently negotiable
while before it was not, the transaction constituted a forgery?

§ 579. Executing Instrument as Agent: —

Not Forgery in Agent anthorized. — If a man writes another’s
name by his authority, it is not forgery.?

Erroneous Belief of Authority.— And according to principles
laid down in the preceding volumef if in fact he has not author-
ity, but, acting on a fair ground of reason, without fault or care-
lessness, believes himself authorized, he does not commit the
offence.” Suppose, for instance, a person has on three or four
oceasions made the acceptance of another to bills of exchange,
the other having always paid them without remark or remon-
strance, he may infer from this course of business that he is, on
a subsequent oceasion, authorized.®

Authority erroneously admitted. — It seems to have been laid
down that, if the personr whose name is alleged to be forged,
on being notified directly afterward of the use of his name,
does not at once repudiate it, there can be no conviction of the
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offender.) Now, in principle, such matter ought to constitute,
before the jury, a considerable obstacle to a convietion ; because,
if such was the conduct of the person alleged to be injured, a
strong presumption of faet would arise that the accused person
acted with the tacit connivance, if not the open consent, of the
other. But that is all. If the forger acted wholly without au-
thority, and kunew he did, he committed the offence of forgery;
and, when it was committed, a pardon could procecd only from
the executive authority of the State. Persons offended against
by the criminal laws have no pardoning power. The rule pre-
vailing in the civil suit, on forged paper of this sort, is not, in
reason, applicable in the criminal.

§ 580, Agent discbeying Instructions. — Obviously a speciﬁc an-
thority to do a particular thing does not involve the authority to
do another and different thing, And this principle has been car-
ried in England te the extent, that, —

Wrongly filling Blank. —If a person gives to his clerk a
blank check on a bank,? or a blank bill of exchange,? signed by
himself, with direction to fill the blank with a sum named, and
the clerk fraudulently fills it with a larger sum, the latter com-
mits a forgery. And there is American authority to the like
effect.’ _

Omitting Bequest from Will. — Upon the same principle rests an
old case in which it was held, that, if one employed to draw a
will omits a bequest, and therehy gives to another bequest a dif-
ferent operation from what it was intended to have, he commits
this offence.®

§ 581, Wrongly filling Blauk, continued. — On the other hand it
was held in Massachusetts, in a civil suit brought by an innocent
indorsee, that, where the defendant, a merchant, had written his
name on hlank pieces of paper, and intrusted them to his clerk,
who was to fill out promissory notes; but a third person got by

1 The State ». Thoroburg, § Tre. 79,
And See Commonwenlth . Hayward, 10
Mass. 34.

2 (Jomhe's Case, Sir F. Moore, 759,
Moy, 101+ Hammond on Forgery, parl.
ed. p. 125.

3 The State ». McLeran, 1 Aikens,
811, See The State v, Norton, 8 Zab, 33.

+ The State ». Biratton, 27 Iowa,

420.
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& Shanks ». The State, 25 Texas,
Sapp. 826.

& Vol L. § 303.

7 Rex = Parish, 8 Car. & P. 94; Rex
v. Forbes, 7 Car. & 1 224; Reg. @
Clifford, 2 Car. & K. 202; Reg. v Beard.
8 Car. & . 143; Reg. ». Rogers, § Car
& P. 629,

% Reg. v. Beard, 8 Car, & P 143.

1 Reg.v. Smith, 3 Fost. & F. 504, at
the assizes before Byles, J.

? Rex v Wilson, 2 Car. & K. 527,1
Den. €. C. 284 ; Reg. v. Bateman, 1 Cox
C. C. 134,

3 Hex w Hart, 1 Moody, 486, 7 Car.
& 1°. 3az.

4 See grlse Bex v Atkineon, 7 Car. &
P. 869, Sove The State . Flanders, 38

N, H. 824: Reg. ». Richardson, 2 Fost.
& F. 343,

5 The State » Kroeger, 47 Misso. 552 ;
Commonwenlth 0. Work, 3 Pittgb, 495;
Van Duzer ». Howe, 21 N. Y, 531, 537,

8 Combe’s Casze, Bir F. Moore, 769,
Koy, 101. See Marvin's Case, 3 Dy
288, pl. 52.
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false pretences possession of them from the clerk, and filled the
note in suit to his own use; this act of the third person was not
forgery. Consequently the plaintiff was permitted to recover.

§ 582, “Per Procuration” — Not aunthorized. — But the English
conrts seem to have lald down the further doctrine, that, if the
.nstrument appears on its face to have been executed by an agent
authorized, while in troth he was not so, this apparent agent is
not guilty of forgery. Thus, where one asked to have a bill dis-
counted on behalf of Thomas Tomlinson, and, the bill not heing
indorsed, said he had power from Tomlinson to indorse it ; where-
upon the prosecutor wrote on it the words, “Per procuration,
Thomas Tomlinson,” under which the prisoner subseribed his
own name; the judges held, that he was wrongly convicted of
forging it; “ and that indorsing a bill of exchange, under a false
assumption of authority to indorse it per procuration, is not
forgery, there being no false making.” -In the course of the
argument, Parke, B., put the question to the prisoner’s counsel,
how it would stand if the prisoner had said, “ I am authorized by
Mr. Tomlinson to write his name,” and had written it in the
presence of the other. The counsel replied, that, he would sub-
mit, this would be no forgery.?

§ 588. Personating another and writing his Wame. — Of course, if
& man personates another, and frandulently writes such other’s

CHAP, XXIL] FORGERY OF WRITINGS, BTC. § 584

name, it is forgery ;1 for this is the common case, and it requires
no illustration. _

Assuming Fiotitious Name. — The same follows if he assumes a
mere fictitious name ;2 and it makes no difference that his real
pname would do as well.? In tihese cases there must be clear
proof that the name is not the prisoner's; and, if he has before
gone by the one assumed, or, it would even seem, if the name
wus not faken for this partieular instance of fraud, there is no
forgery.t When a man in words calls himscll by another’s
name, but writes his own, he does not commit forgery.?

§ 584, Making in one's own Name a false Writing o defraud : —

How in BEngland. — Lord Coke says that forgery *is properly
taken when the act is done in the name of another person.” Yet
there is a doctrine, stated also by Coke,® which secms to rest on
ancient adjudication, and is sustained by ihe English commission-
ers in their report of 1840, namely, that, to use their own lan-
guage, “an offender may be guilty of a false making of an
instrument, although he sign and exeeute it in his own name, in
»ase it be false in any material part, and ealeulated to induce
another to give credit to it as genuine and authentie, when 1t is
false and deceptive. 'Lhis happens where one, having conveyed
land, afterwards, for the purpose of fraud, executes an instru-
ment purporting to be a prior conveyance of the same land.
Here the instrument is designed to obtain credit by deception, as

! Putnam ¥, Sullivan, 4 Mass. 45
¥ The objection,” said Parsons, C. I,
“would have great weight, if, when the
indovsers (the defendunts in the civil
suit} put the name on the paper, they
had wot ntended that something should
aflerwurds be written, to which the
name should apply as an indorsement;
for then the paper would have been de-
livered over unuccompanicd by any trust
or eonfidence.  1f the clerk had fraudu-
lently, and for his own hLenefit, made
use of all the indorsements for making
promissory notea to charge the indors-
ers, we are of opimion that this use,
though a gross fraud, would not he in
law a forgery, but a bLreach of trust.
Angd for the sume reason, when ome of
these indorseinents was delivered by the
clerk, who had the custody of them, to
the promisor, who by false pretences
had obtuined it, the frandulent use of it
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would not he a forgery; hecause it was
delivered with the intention that a note
gloulid be written on the fuce of the pa-
per by the promizor, for the purpose of
pegotiating it as indorsed in llaok by
the house.  Awd we must consider a des
livery by the clerk, who was intrusted
with a power of using these indorse
ments {although his discretion was cons
fired) as a delivery by ouc’of the house;
whether he was deceived, as in the pres-
ent euse, or had voluntarily exceeded his
direciions. For the lhnitation impesed
on his discretion was not known to any
but to himsclf and to his principals.”
Bee Van Duzer 2. Howe, 21 N, Y. 531;
The State », Flanders, 33 N. 1{, 824,

? Reg. ». White, 2 Car. & K. 404, 1
Den. C. C. 208. And see Rex v. Mad-
docks, 2 Buss. Crimes, 8d Fng. ed. 499;
Rex v Arscott, 6 Car. & P. 408,

purporting to have been made
time of its excoution.”7?

1 Dixon's Case, 2 Lewin, 178,

¢ Ante, § 549; Rex ». Francis, Russ.
& Ry. 209; Ltex v, Parkes, ¥ Leach, 4th
ed. 775, 2 Bast P, C, 463, 592,

8 Rex v. Whiley, Rusa. & Ry, 90; Rex
v. Marshall, Russ, & Hy. 75; Rex o
Tait, 1 Leach, 4th ed. 172, 2 East P. C.
054,

*+ Rex » Dontien, Russ. & Ry. 260;
Rex w DPoncoek, Russ. & By 278; Rex
v. Watls, Russ. & Ry. 436, 3 Brod. & B.
197; lex » Alckles, 1 Leach, 4th ed.
438, 2 East P. €. 084; Rex v Bhepherd,
2 East P. C. 987, 1 Leach, 4th ed, 226;
Reg. ». Whyte, 5 Cox C. C. 290.

% Rex ». Story, Russ. & Ry. 81. And
gee Rex v Hevey, LKuss. & RBy. 407,
note, 2 East P, C. 856, 1 Leach, 4th ed.

at a time carlier than the true

9229, Tt has been held, that, where a
man with intent to defrand writes the
name of a fictitious firm, of which he
represents himself to be a member (in &
case wherein the name of the firm in-
cluded his own name}, he does not com-
mit a forgery. “As a gencral mnle,”
gnid Thomas, I., “to constitute forgery,
the writing falsely made must purport
to be the writing of another party than
the person making it. The mere false
statement or implication of a fact, not
baving reference to the person by whom
the insirument is executed, will not con-
stitute the erime.” Commonwealth »
Baldwin, 11 Gray, 197, 198,

& 3 Inst. 169,

7 5th Rep. Eng. Crim. Law ConL 4. D

827



§ 585 SPECIFIC OFFENCES. [B0OE X.

Fraudulently antedating own Deed. — A case exactly confirma-
tory of this old doctrine passed to final judgment in 1859, After
a man who was the owner of some lands had parted with them
by deeds daly executed, and his grantee had taken possession, he
made to his son, by indenture signed by both, a conveyance in
due form of the greater part of the lands, antedating it to make
it appesr to have been executed before the real sale took place,
Thereupon the son brought against the tenant a suit to eject
Lim, and the Iatter cansed the father and son to be jointly in-
dicted and convicted for forgery. It was argned, on behalf of
the prisoncrs, that “the deed in this case was not forged; he-
cause it was really made and executed by the persons by whom
it purported to be executed. . . . The date of the deed was false,
but a fulsc statement in a deed will not render the deed a forgery.”
This view of the doctrine, however, did not prevail with the
judges, who unanimously held that the defendants were rightly

convicted.!

§ 585. How in United States. — Is this English doctrine law in
our States? The writer has before him nothing on this question,
from any American source, subsequent fo the English case just
stated. The Muassachusetts commissioners, in their report of
1844, discard the doctrine, not even conceding it to be the better

1840, p. 66, 8. r. Act of Urimes and Pun-
ishments, . n. 1844, p. 205. The same
doctring is laid down in Pulten de Pace,
46 4; 1 Hale . C. 643; 1 lawk. 1. C,
Curw. el. p, 263, 264, §2; 2 East P. C.
835; 1 Gub. Crim. Law, 352,

1 Reg. « Ritson, Iiaw Rep. 1 C, C,
200. Wot only was there no dissent in
this case, but the opinions of the judges,
whizlt were separately delivered, were
Larmmonious in form and reazoning. I
will copy the principal part of what was
said by Kelly, C. B. After obscrving
that all the authoriiies on the point are
ancicet, he proceeds: < When, how-
ever, we lovk to all these authorities,
and to the text writers of the highest
reputation, such as Comyns {Dig. For-
gery, A I}, Bacon {Abr. Forgery, A),
and Coke (8 Inst. 16%), we flod there is
no conflict of authority. 8ir M. Foster
{Foster Crown Cas. 116), Russell on
Crimes {Vol. IL p. 708, dih ed.}, and
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other writers, also all agrce. The
definition of forgery is not, as has been
suggesied in argument, that every in-
strument  containing  false statements
frandulently made is a forgery; but,
adopting the correction of wmy brollier
Biackburn, that every instrument which
frandulently purports to be that which
it is not is & forgery, whether the false-
ness of the instrument consists in the
fuet that it ia made fu & false name; or
thut the pretended date, when that is a
material portion of the deed, is not the
date at which the deed wus in fact exe-
euted. I adopt this deflnition. It ia
impossible to distinguish this case in
principle from those in which deeds
mude in a fulse name are held to be for-
geries. There iz no definition of forgery
in 24 & 25 Viet. ¢. 4, but the offence
has been defined by very learned aus
thors, aud we think this case falls within
their definitions.” p. 203,
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doetrine in authority ; and they deem it contrary to sound prin-
ciple! We have also some judicial intimations of the like sort.?
But, of American authority, there is nothing of which the author
is aware, on either side of the question.

How in Prineiple. — To the writer it appears plain, that the
limits of the offence of forgery depend, in the nature of if, not
much on general reasoning, buf mainly on technical rule,—in
other words, as the question should be viewed by us, on what is
laid down in the old books on the English law. For no solid
reason can e suggested why, on this guestion, we should not
accept the Fnglish doctrine, as it existed when this country was
settled, the same 4s we do on most other questions. When we
look into these books, we find that authority is all one way.
Said Blackburn, J., in the English case just cited: * There is no
definition of *forge’ in the statute, and we must therefore in-
quire what is the meaning of the word. The definition in Comyng
(Dig. tit. Forgery, A, I, is * Forgery is where a man frandu-
lently writes or publishes a false deed or wriling to the prejudice
of the right of another, — not making an instrument containing
that which is false, which, I agree with Mr. Torr, would not be
forgery, but making an instrument which purports to be that
which it is not. Bacon’s Abr. (tit. Forgery, A), which, it is well
known, was compiled from the MS. of Chief Baron Gilbert, ex-
plaing forgery thus: ¢ The notion of forgery doth not so much
consigt in the counterfeiting of a man’s hand and seal . . . but
in the endeavoring to give an appearance of truth to a mere de-
¢eit and falsity, and either to impose that upon the world as the
golemn act of another which he is in no way privy to, or at least
to make a4 man’s own act appear to have been done at a time when
it was not done, and by force of such a falsity to give it an oper-
ation which in truth and justice it ought not to have.” The ma-
terial words, as applicable to the facts of the present case, are,

! Rep. of l'en. Code, tit. Forgery, p. 5 could not have been deemed forgery.
and note. ] Beyond this, as the feoffent took cifeet,

2 Thug, in Commonwealth ». Baldwin, not by the charter of fesffment, but by
11 Gruy. 167, 138, Thomas, J., speaking the livery of seisin,—the entry of ihe
of this old doctrine, as laid down by feoffor upon the land with the elarter,
Lord Coke, 5 1ust, 169, says: “ We fail and the delivery of the twig or clod in
to understund on what principle this case the name of the seisin of all the land
can rest. Il the instrument had been eontained in the deed, —it is not exsy to
execnted in the presvnce of the feoffee  see how the date could be material”
and antedated i his presence, it cleatly
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¢40 make a man’s own act appear to have been done at a time
when it was not done’ When an instrument professes to be
executed at a date different from that at which it really was exe-
cuted, and the false date is material to the operation of the deed,
if the false date is inserted knowingly and with a fraudulent
intent, it is a forgery at the commen law. . . . All the text-books
agree, and there is no single authority against the definition I
have stated. Mr. Torr, however, says that the definition is old.
T think that gives it all the greater weight.”! Plainly the broad
doetrine is not maintainable, that it is incompetent for a man to
commit forgery of an instrument exccuted by himself. If, for
example, after he had signed, sealed, and delivered a deed, he
should surreptitiously, getting it into his temporary possession,
alter it to accomplish some fraud, this would be forgery.? And if
one alters & document which he has previously forged, he com-
mits a new offence.?

§ 586. Books of Accomnt. — Wo have seen,? that books of ae-
eount may be the subject of forgery. They are admissible in
court as cvidences of debs, and are otherwise of legal validity.
Therefore, —

Altering. — If the confidential clerk in a mercantile house
makes in its books, even in the journal, an alteration of a figure,
representing the cash received to be less than in fact it was, to
enable him to abstract the difference between the real and false
sam, this is forgery There conld not be imagined any case
more completely within the definition and legal understanding of
forgery than this. Yet the line is mot so distinet as we might
desire, separating it from cases of a like kind which are not for-
gery, Thus, —

False Books. — It is plain in reason, that not every false entry
in a book of accounts, made for purposes of fraud, is forgery.
Consequently a New Hampshire ease holds, that a man does not
commit this offence who makes a false charge in bis own book of
account. Sargent, J., said: “To forge a writing necessarily im-
plies that a writing be made which shall appear and purpert to be

! Reg. ». Ritson, Law Rep. 1 C. C. 8 Rex v. Kinder, 2 Rast P. C. 856.
200, 203, 204 4+ Ante, § 620.

2 Apd see Commonwealth o, Mycall, 5 Riles ». Commonwealth, 8 Casey,
9 Mass. 136; The Staie v Greenlee, 1 520,
Dev. 523 ; Peaple v, Fitch, 1 Wend. 198;
The State ». Young, 46 N. H. 208,
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something which it is not in fact, or that a writing be so changed
or altered that it shall not be or purport to be what it was
designed to be. But in making a false account, the writing is
what it was designed to be.”?  And the Court of Queen’s Bench
iz Ingland, in an extradition case, Iaid down the doctrine, that,
by the common law prevailing both in England and generally in
the United States, this sort of act is not forgery. The particular
iustance was, that the paying teller of a bank, falsely and with
intent to defraud, entered in the proof book of the bank kept
by him a certain sum as assets of the bank, whereas the assets
did not amount to that sum ; and this was held not to be forgery
by the common law, though it was by the statutes of New York.2

How in Principle. — Tho question as to the true distinchion
between the altering of a book of accounts, and the making of
a false original entry, may be stated thus: In order to render a
false cutry or alteration in such a book forgery, 1t must pur-
port to be what it is mnot, and to be of legal validity. If
one {randulently alters a book of accounts, whether originally
kept by himself or by another, it ceases to be what it purports ;
namely, the actual record of traunsactions made when they oc
curred.  Therefore he commits forgery. But if he simply enters
a false charge against one, he does not thereby substitute a false
record for the true original, he mercly creates an original record
which is not true in fact. To do this is not forgery. But,
suppose he makes a false charge which he antedates, falsely
appearing to have been made at the time of the transaction, with
the frandulent intent to pass it off as an original entry, then the
question is the same as where a man antedates his own deed for
fraud. Sti], in all these circurnstances, the book of accounts,
like any other writing of which forgery may be eommitted, must
be of some real or apparent legal validity. Now, the cffect of
books of accounts differs in different States; and thus we come
to a complication of the question not best to be further discussed
in this connection.

§ 587. Different Persons of one Name or Address:—

Signing one’s own Name as that of another.— But there are many

1 The State v. Young, 46 N. H. 266, % In re Windsor, 8§ B. & 8. 522, 10
270. The court, in thie case, did not Cox C. €. 118. That thig sort of act in
question the correctness of the Pennsyl- forgery in New York, see also People v,
vania decision, ) Phelps, 40 How. Pr. 462,
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persons of one name; and so0, if a man forges the mame of an-
other, real or fictitious,! he cannot excuse himself on the ground
that it happens to be identical with his own.? For example, when
certain goods, consigned to ., of New York, arrived, another P.,
the exact name, knowing they were not for him, obtaived an ad-
vance on them by signing over the permit for their delivery, in
his own proper handwriting ; and this was held to he a forgeryd
And the same was held, where a bill of exchange, payable to the
order of a person, fell into the hands of another of the same
name, who indorsed it fraudulently, knowing he was not thc.one
meant.t Again, if one gets another to accept a bill in his true
name, intending to defraud by representing the name to be an-
other’s, this is forgery.® And a man may commit the offence by
using his own name, though there is no other person than him-
self of that name; because, as we have seen, there may be a
forgery where the person is a mere fiction ; and, if the name is
understood net to be his own, the case is only the common one
of forging a fletitious nvame.

§ 588. Wrong Address. — Though merely adopting a false
deseription is not necessarily a forgery,” yet putting an address
to the name of the drawce of a bill of exchange, in the course
of completion, with the intent $o make the acceptance appear to
be that of a different existing individual, is such® And if ono
fraudulently passcs off an acceptance as that of a particular per-
so1, knowing it to be another’s of the samme name, he conumits
forgery.’ Dut cases of this general aspect may oceur, not within
the principles on which these proceed, wherein there should be no
conviction.

§ 589. Procuring one by Stratagem to execute a Writing differ-
ent from what ke intends : —

Altering Draft. — ¢ Consistently with the principles which
govern the offence of forgery,” say the English commissioners,

1 Rex v. Parkes, 2 Lesch, 4th ed. 775, ? Rex » Webh, Ruse. & Ry. 405, 8

2 East P C. U653, 992 Brod. & B. 224, cited 6 Moore, 417.
% Barfield ». The Btate, 29 Ga. 127. * Rex v. Blenkinsop, ¥ Den. C. C. 276,
§ I’cople v. I'eacack, 6 Cow. 72. 2 Car & K. 581,
t Mead », Young, 4 T. R. 23, And ¢ Beg. v. Fipps, 4 Fost. & F. 81,

gee Reg. v. Rogers, 8 Car. & P. 629, 1 Bec Rex », Watts, Huss. & Ry. 436;

5 Reg. ». Mitchell, 1 Den. C. C. 282, Rex ». Parkes, 2 Leach, 4th ed. 775, 2
note. Sce Reg. v. Epps, 4 Fost. & F. 81, East P. C. 963, 992; Heg. v. Rogers, 8
t Ante, § 043 Car. & P. 634,
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«an instrument may be falsely made, although it be signed or
executed by the party by whom it purports to be signed or exe-
cuted. This happens where a party is fraudulently induced to
execute a will, a material alteration having been made in the
writing without his knowledge; for, in such case, although
the signature be genuine, the instrument is false, because it does
not traly indicate the testator’s intentions, and it is the forgery
of him who so fraudulently caused such will to be signed, for he
made it to be the false instrument which it really is.”!

Misreading. — And in a Maine case, where one who had bar-
gained for an acre of land procured a draft of a deed correctly
describing the acre, and had it examined by the grantor; then,
the execution of it being dcferred, procured another draft, in
which was included the whole farm of the grantor, and got the
latter Lo sign it, without examination, under the idea of its being
the first draft, — he was held to have committed forgery.®

§ 590. Misreading, continued — Falae Pretence.— For these doe-
trines there appears to be ancient authority ;° but a modern opin-
ion, perliaps the better one, is, that such an act is only obtaining
a signature by o false pretence or tuken, which may indeed be
indictable, vet it is not forgery.t Thus in a Punnsylvania case
the proof was, that the defendant wrote a promissory note for
$141.26, and read it as for $41.26, to another, who, being unable
to read, was induced by the false reading to put his name to it as
maker, and the court held, that an indictment for forgery could
not be sustained.?

§ 501. Altering Unexeonted Instrument.— And this doctrine leads
to another; mamely, that, as a general propositicn, the alteration

1 5th Rep. Eng. Crim. Taw Com. 4.D.
1840, p. 63; & 1. Act of Crimes and Pun-
ishments, a. p. 1344, p. 204,

! The State ». Shurtlitf, 13 Maine,
3068, the conrt observing: “ The instru-
ment was falze, It purported to be the
soleran and volunlary act of the grantor
in making a conveyance to which he had
never asscnted. The whole was done
by the lLand or by the procurement of
the defendant. It does not lessen the
turpitude of the offence, that the party
whom lie sought to defrand wus made in
part his involuntary agent, in effecting
his purpose. If he had employed any
other Liand, he would have been resnuonai-

ble for theact.” Any ¥raud. —Inbroad
terms, it has been laid down, that this
offence may be committed by prucuring
the signature of a party to an instrument
of which ke had no knowledge, or which
he did mot intend to sign.  Clay o,
Sehwab, 1 Mich. N. I, 188,

8 Combe's Case, Sir F. Moore, 759,
Noy,101. And see Marvin’s Case, 3 Dy.
48, pl. 62.

t Vgl 1. § 584, and the cases there
cited. And sce ante, § 158; The State
v. Flanders, 38 X, H. 324.

5 Commonwealth ». Sunkey, 10 Har
tis, Pu. 360,
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of an unexecnted instrument, or one in the course of preparation,
but not so far finished as to charge any person, is not forgery.?

§ 592, The Question of Similitude: —

General Doctrine, — We have seen,? that, to constitute the offence
of counterfeiting the coin, the counterfeit must be in the simili-
tude of the genunine. This is only an illustration of the principle
of the law of criminal attempt, that the act done must have some
aptitude to accomplish the thing intended ;® for, as every man
knows the genuine coin, & spurious piece, having no likeness to
the genuine, could deccive no one. The same rule applies to the
forgery of bank-bills,* and of other instruments falling within the
like reason.f ‘The resemblance need not be exact, but the instru-
ment must be, prima fucie, fitted to pass for true.

§ 593. Limjt of the Doctrine.— Among the subjects of forgery,
however, are many writings not of a nature to be familiar to the
public, or to the particular individuals to be defrauded. The
rule of similitude cannot prevail as to them."! An illustration of
this proposition is where the forgery is of a fictitions name.® in
which case there can be no similitude, there being no original,
The Massachusetts court has held, that a man may be convicted
of forging a check on a bank, though the similitude is not such
ag would be likely to deceive the officers of the bank.® And,in
reason, if the indietment charged the intent te be to defrand, noé
the bank, but some third person, there need be no resemblance
whatever to the real sighature, because the fraud could be as well
effected without such resemblance as with, '

1 See and eompare Marvin's Case, 8 % Rex r, Elliot, supra; Rex ». Collicott,
Dy. 288, pl. 52; Tog. v. Cooke, § Car. & supra; Reg. v Mahony, 6 Cox C. C. 487,
. 582; Rex oo Wicks, Rues. & Ry. 149;  And see Tle State ». Carr, 5 N. IL 867;
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§ 594. How under Statutes. — Somctimes where the offence is
statutory, this question of similitude may be affceted by the words
of the statute. In New Hampshire, the words being, « any bank-
bill or nole, in imitation of, or purporting to be, a bank-bill or
note which has been or may hereafter be issued by any corpora-
tion,” &e.,— it was held, that the forgery is sufficient thoug].:l .the
hapk never issued any bill for the same sum;! a proposition,
however, which probably would not be different at the common
law? And under the United States statute of 1816, it was helfl
indictable to issue bills signed by the names of persons, as presi-
dent and cashier, who never held those offices.?

§ 595. Adapted to cheat. — The subject of similitude deper}ds
on so many cobnsiderations, that no general dircclion concerning
it can mect every possible case. But this one suggestion will aid
the practitioner ; namely, that the instrument must have a-n'adap-
tation to accomplish some legal wrong,! and, failing in this, the
false making is mot forgery. If, without this similitusle, .it has
this adaptation to perpetrate the fraud, the same as with it, the
gimilitude cannct be regarded as important.

VI Tﬁe Intent.

§ 506. Must be evil.-—In forgery, as in all other offences, the
act, to be indictable, must proceed from some evil intertion.’

Public.— Where the forgery is of a public record or the like,
in which {he injury to the public is the ground of the offence,’ we
are left without specific adjudications concerning the particular
nature of the intent required; and so we can only refer to the
general doctrines stated in the preceding volume.”

Reg. v Blenkinsop, 1 Den. C. C. 278, 2
Car. & K. 531; Rep. ». Illidge, 1 Den. C.
C. 404, Temp, & M. 127; Powell v, Com-
monwealth, 11 Grat. 822; Reg. » Tur-
pin, 2 Car. & K. 820; 1 Gab. Crim. Law,
861, '

2 Ante, § 291,

3 Vol. L § 738,

4 Rex ». Elliot, 1 Leach, 4th ed. 175,
178 8. c. nom, Rex v. Elliott, 2 East P.
C. 951; The State v. McKenzle, 42
Maine, 392; Dement ». The Btate, 2
Head, 505.

& Rex v Collicott, Russ. & Ry. 212, 4
Taunt. 800, 2 Leach, 4th ed. 1048.
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1 Gab. Crim. Law, 354. See The State
t. Robinsgn, 1 Harrison, 507, where it
was held to be a forgery {ante, § 578) to
slfer the bills of a broken bank into
those of a solvent one of the same name,
by pasting the nume of the city in which
the latter was located over that in which
the furmer was located.

T People v. Peacock, § Cow. 72; ante,
§ 249,

§ Ante, § 543,

? Commonwealth ». Stephenson, 11
Cush. 481, Sce also Wilkinson v, The
State, 10 Ind. 372

o Bee ante, § 687,

Private.— But most forgeries are attempts to cheat individuals
and, concerning these, some points are established, to be explained

in succeeding sections.

1 The State v. Carr, 5 N. H., 367 8. 2.
Commonwealth ». Smith, 7 Lick. 137.

2 But see, as to this, ante, § 541 and
note. )

3 United States ». Turner, T Pet. 1582;
Tuited States v. Brewster, 7 Yet. 164
See as to the word “purporting,” Rex v,
Jones, 1 Leach, 4th ed. 204, 2 Last P. C.
883, 1 Doug. 300; The State ». Harris, &
Ire, 287, Bee also The State v Calvin,

R. M. Charl. 151; Commonwezlth v
Boynton, 2 Mass. 77; Ex parte Holeomb,
2 Dillon, 392,

4 See ante, § 6P2.

5 See Hammond on Forgery, parl. ed.
p- 114, pl. 876 et seq.; Heg. ». Hodgaon,
Tears. & B. 8, 7 Cox C. C. 122, 86 Eng.
L. & Eq. 626 ; Flint . Craig, 59 Barb. 319

6 Ante, § 631, 532,

7 Vol. 1. § 205, 208, 285 et seq.
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§ 597. Specific Intent — We have seen ! that forgery is a species
of attempt to cheat. From this doctrine, compared with the doc-
trine of Atterapt as stated in the preceding volume,? it might not
unnaturally be inferred, that, to constitute forgery, there must
exist in the mind of the wrong-doer a specific intent to effect the
particular fraud which the false writing is adapted to accomplish.
Bnt we are about to see that the adjudged law is not exactly so.

§ 508, Private Forgeries : —

Intend a Fraud.-— As to this larger and prineipal class of forge-
rics, there must be, in the mind of the individual committing the
act, what is fermed, in the language of the law, an intent to
defraud a particular person or persons;?® though no one need in
fact be cheated.* Yet the intent is not necessarily, in truth,
exactly this ; but it must be an intent that the instrument forged
shall be used as good. Consequently, —

IHustrations. — (Take up-— Pay — Bnforce Payment — Just Claim
- —Intent inferred).~—If the man means to take np, for instance,
the DLill of exchange or promissory note when it becomes due, or
even if he does take it up, so0 as to prevent any injury falling upon
any person ;® or, if one, while knowingly passing a forged bank-
note, agrees to receive it again should it prove not to be genuine ;6
or, if a creditor executes a forgery of the debtor’s name, to get
from the procceds payment of a sum of money due him ;7 or, if a
party forges a deposition to be used in court, stating merely what
is true, to enforce a just claim ;® he commits the ofience, the law
inferring conclusively the intent to defraud. And, a fortiors,
where no actual intent not to wrong any one absolutely exists,
the law draws the conclusion of the intent to defraud whatever
person may be defrauded, from the intent to pass as good.®

1 Ante, § 521, 8 Car. & P, 143; Heg. ». Forbes, 7 Car.

2 Vol L § 729,

E Rex z. Jones, 2 Fast P. €, $91;
United Sratee v. Moses, 4 Wash. C. (. T26;
The State v. {del, 3 Brev, 552; Grafton
Bank v. Flanders, 4 N, H. 229, 242 Rex
v. Crocker, Russ. & Ry. 97 ; Reg. v. Tyk
ney, 1 Den. C. C. 319; People v. Flan-
ders, 18 Johns, 164; Rex z. Holden, 2
Tannt. 334; Brown ». Coimmonwealth, 2
Leigh, 769; Reg. v. Hodgson, 86 Eng, L.
& Eq. 626, Dears. & B. 5.

4 The State v. Pierce, 8 Towa, 231,

& Reg. ». Geach, 9 Car. & P. 499;
Reg. v. Hill, 2 Moody, 30; Reg. ». Beard,

336

& P. 224; Reg. v. Birkett, Russ. & Ry.

'86; Reg. ». Hodgson, Dears. & B. 8, 88

Eng. L. & Eq. 66,

¢ Perdue v. The Btate, 2 Humph. 494,
And see Vol. 1. § 341; Rex v Cushlan,
aebb, 113,

? Reg. . Wilson, 2 Car. & K. 527, 1
Dren, C. . 284,

& The State ». Kimbell, 50 Maine, 400,

% Reg. ». Beard, 8 Cur, & 12, 148, 148;
Reg. #. Cooke, 8 Cur. & P. 582; Reg. v
Hill, 8 Car. & P. 274; The State ».
Wooderd, 20 Iows, 541.

CHAP. XXII.] FORGERY OF WRITINGS, ETC. § 599

Bither or both of two Persons. — Generally there are two per-
sons who, legally, may be defrauded ; the one whose name is
forged, and the one to whom the forged instruwment is to be
passed ; and so the indictment may lay the intent to defraud
either of these, and proof of an actual intent to pass as good,
though there be shown no actual intent to defraud the particular
person, will sustain the allegation.!

§ 599, Intent inferre@, continued.-— The inference of infent to
defraud cannot be drawn where, upon the proofs, the person
named in the indietment could by no possibility in law be de
frauded.?  Thus, —

Security for Bxisting Debt. — If a forged deed is delivered to
person to secure a pre-existing debt, with no fresh consideration
no fraud is in matter of law practised on this person, and sz
indictment cannot be maintained for uttering it with the intent &
defrand him., ¢ He was,” said Perkins, J., * in no worse situation
after taking the deed than before.” 3

Nc Person to be defrauded. — The English judges were divided
upen lhe question, whether, in the absence of evidence of some ona
existing on whom the fraud could operate, in the case of a forged
will, a connt charging an intent to defraud a person unknown
could be supported.* And under Stat. 14 & 15 Viet. e. 100,
§ 8, which provided, that, * it shall be sufficient in any indict-
ment for forging, uttering, offering, disposing of, or puiting off any
instrument whatsoever, or for obtaining or attempting to obtain
any property by fulse pretences, to ullege that the defendant did
the act with intent to defraud, without alleging the intent of the
defendant to be to defraud any particular person; and, on the
trial of any of the offences in this section mentioned, it shall
not be necessary to prove an intent on the part of the defend-
ant to defraud any particular person, but it shall be sufficient to
prove that the defendant did the act charged, with an intent
to defraud,” 5— the opinion of the judges seemed to be, that the
offence might be committed though there were no person in ex-

1 Reg. v. Cacke, 8 Car, & P. 582; Rex 2 Reg. ». Marcus, 2 Car. & K. 356
v. Mazagora, Russ. & Ry. 281; Rex ». $61; ante, § 548
Hanson, 2 Moody, 243, Car. & M. 834; 3 Colvin ». The State, 11 Ind. 861
Rex v, Carter, 7 Car. & P. 134 Harris v. 362, 863,
Peaple, 9 Barb. 684; Brown v, Comman- 4 Reg. v. Tylney, 1 Den. €. C. 319
wealth, 2-Leigh, 769; The State », Cleav- & He-enacted,inslightly changed terma
land, § Nev, 181; ante, § 543. 24 & 25 Vict. ¢, 98, § 44,
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§ 602 SPECIFIC O¥FENCES. [BoOK X.

jstence on whom the fraud eould operate.! But afterward, on
fall consideration, they decided that this statute concerns only
the form of the indictment, not the law relating to the offence,
which stands now as it stood before; there being, it seems, a
necessity for some person to exist who can be defr:auded?

§ 800, Reducing Sum due, &c.-— Hence if one 1s the owner of
a bond or other like instrument on which money is payable to
him, he does not commit forgery by altering it to reduce the
sum, where no benefit results to himself or prejudice to another.?
The offence was, however, committed, where one, having re-
coived another’s accommodation acceptance for £1,000 at thrt.ae
months, brought it back, saying he could not get so large a bill
discounted, and proposed a substitution of smaller bills; upon
taking which he pretended to destroy the larger, in the presence
of the other; but instead thereof altered it to a bill at twelve
months.* .

§ 601. No Intent to put in Circulation. — And if an engraving
of a forged note is given to a person as a pattern or specimen of
skill, without any intention of having it put in circulation, t,h‘ere
is no uttering of forged paper® So one does not become guilty
of crime who writes another’s name at his request.®

No Benefit or Injury meant. — And forging a letter, falsely rep-
resenting persons to be partners, is not an offence either at the
common law, or within the Kentucky statute, the words of which
are, “ any writing whatever whereby fraudulently to obtain the
possession of, or to cause any person to be deprived (?f, any prop-
erty whatever,” — where the intent is not to have it .usgd in a
court of justice, or to get any pecuniary gain, or to inflict any
injury.

CHAP. XXTI.] FORGERY OF WRITINGS, ETC. § 604

the bare making of the false writing, with the evil intent, is alone
sufficient.!

No Fraud accomplished. — No fraud need be actually perpe-
trated,2 and there nced be no uttering.?

§ 603, No Credit gained. — Upon this principle rests the doc-
trine already mentioned,? that it is immaterial whether any addi-
tional eredit be gained by the forgery or not5 Also, —

Testator living. — It is no objection to holding a defendant
criminally responsible for forging a will, that the supposed testa-
tor is living.®

Deed uncertain, — And a forgery with intent, &e., is sufficient
within Stat. 5 Eliz. ¢. 14,7 though of a deed of land in which the
description of the premises is so uncertain that it could convey
nothing if genuine® This Iast-mentioned doctrine, however,
runs close to the one already stated,” that there can be no forgery
of an instrument legally invalid on its face ; and at the present
day it should not be received without a fresh examination.

Note without Indorsement. — Forging a note purporting to be
payable to A or order is a complete offence, though there is no
indorsement on it in A’s name.1?

VIII. Offences depending on and growing out of Forgery.

§ 604. General View.— We have considered, under another
title, the general doctrine of cheats and attempts to cheat, at the
common law.l! And we have seen, that forgery Is only a particu-
lar branch of the more comprehensive crime of cheat, actual o
attempted.)? In like manner, there are other branches in the na-

VII. The Progress toward effecting the Fraud.

§ 602. Making alone. — Forgery, though a substantive crime,
partakes, as already observed, of the nature of attempt; and so

1 Reg. v. Kush, 2 Den. C, C. 483, 12
Eng. L. & Eq. 678,

2 Reg. ». Hodgson, Dears. & B, 3, 86
Eng. L. & Eq. 826; Vol I § 748,

3 Biake r. Allen, Sir ¥, Moore, 619;
Hammond on Forgery, part. ed. p. 114,

115; 1 Hawk. B, C. Curw. ed. p. 264, § 4.

4 Rex v. Atkinson, 7 Car. & F. 660,
338

& Rex », Harrls, T Car. & P, 428,

6 Rex v. Parish, 8 Car. & P. 94; Rex
v. Forbes, T Car. & P. 224; ante, § 672,
5679.

7 Jackson v, Weisiger, 2 B. Monr.
214, See leg. v. Hodgson, 26 Eng. L.
& Eq. 826, Dears, & B. 3. .

! ¥ol. 1. § 572 and note; The State
v. Holly, 2 Bay, 262; Commonwcalth .
Ward, 2 Mass, 207,

? People v Fitch, T Wend. 198; The
State v. Humphreys, 10 Humph. 442;
Bex ¢. Ward, 2 East I, C. 861; The
State ». Washinglon, 1 Bay, 120,

¥ Commonwealth v Ladd, 16 Mass.
626; Nex » Crocker, 2 Leach, 4th ed.
987, 2 New Rep. 87, Russ. & Ry, 07;
Rex v. Ward, 2 Ld, Raym. 1461.

+ Ante, § 576, 583,

8 Bex ». Marghall, Russ. & Ry. 75;

Rex v, Taft, 1 Leach, 4th ed. 172, 2 East
P. C. 959,

8 Rex v, Sterling, 1 Leach, 4th ed. 99,
2 East P. C. 950; Rex v. Coogan, 1
Leach, 4th ed. 448, 2 Kast P. C. 948,

T Ante, § 550,

® Rex v. Crooke, 2 Stra. M1,

¥ Ante, § 588 et seq.

10 Rex v Hough, Bayley Bills, 6th ed,
586; Rex v». Birkett, Bayley Dills, 8th
ed. 586. Compave with Williams s Thae
State, 51 (Ga. 535,

1 Ante, § 141 et zeq.

2 Vol, I § 572; ante, § 148,
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ture of forgery, but not forgery itself; and these other branches
we are about to contemplate.

§ 605. Uttéring— According to principles hefore discussed in
this volume, a cheat effccted by a forged instrument is indict-
able at the common law as a substantive offence ;! therefore an
attempt to cheat by means of such an instrument is an indictable
attempt.? This attempt is called in law an uttering.? Flainly,
therefore, the offence of nuttering is complete when the forged
instrument is offered ; it need not be accepted.t If & forged deed
is put upon record as genuine, that is an uttering of it;® and so
is the bringing of a suit upon & forged paper® Of course, if the
forged instrument is accepted by the person to whom it is offered,
the offence is committed the same as though it were declined
It is not necessary, as a foundation for the indictable uttering,
that there should have been a previous forgery; as, if a person
picks up a paper purporting to be a promissory note, which was
in fact not meant to be a forgery, but was written by a hoy as a
trial of his skill at imitation, and passes it as good, believing i*
not to be, this is an indictable uttering.® But it is always an
essential element in this offence that the person should know the
instrument not to be geannine.?

Having. — For the reason that to. constitute any crime there
must be an act, as well as an intent, the mere having of a forged
instrument, meaning to cheat therewith, does not suffice ; but
a receiving of it with the design so to use if, without actually
using it, does.® And there are statutes, English and American,
under which the having alone, with the intent to pass as good, is

CHAT. XXIL ] FORGERY OF WEITINGS, ETC. § 607

§ 606. Having, to render Current. — Under the Massachusetts
statute, which provides a punishment if any person shall have
in his possession any counterfeit bank-hill *for the purpose of
rendering the same current as fruc, or with intent to pass the
same,” the court held it sufficient to show an intent merely to
pass the bill, without the further design to pass it as genuine, or
for value. * One objcet of the stautute may have been to pre-
vent one dealer in forged paper from passing counterfelt notes
to another, as false notes, to enable and assist him in defranding
others.” 1

§ 607. Uttering, again. — So thers are statufes against uttering
forged instruments. The legal meaning of the word “utter”
was stated in ¢ Statutory Crimes ;™ it is, in substance, “ to offer.” 2
And the intent must be such as has been already explained in
this chapter.? Therefore, —

Giving in Charity. — The giving of a piece of counterfeit money
in charity is not within Stat. 2 Will. 4, c. 84, § 7, though with
knowledge of its being counterfeit; because there is no intent to
defraud. Jor ¢ although in the statute,” said Lord Abinger, C. B,
“there are no words with respect to defrauding, yet in the proof
it is necessary, in my opinion, to go beyond the mere words of
the statule, and to show an intention to defraud some person.”

Appearance of Wealth. — And the exhibiting to a man of a
forged instrument, not to obtain his money, but merely to create
in him false ideas of the wealth of the exhibitor, is not within
the statute.b

a erime.?

L Ante, § 148, 149,

2 Ante, § 168, 441; Vol. 1. § 437,

# Reg. v. Sharman, Dears. 285, 18 Jur.
167, 6 Cox C. . 312, 24 ¥ng. L. & Eq.
586, overruling Reg. v. Boult, 2 Car. &
K. 604, The American doctrine iz tho
game. Cominonwealth v, Suearle, 2 Binn,
332, See Stat. Crimes, § 206,

¢ Tnited States » Neison, 1T Abb.
T. 8 135; People v. Cuton, 25 Mich.
888, 8%2; Reg. v. Welch, 4 Cox C. C.
430; The State ». Horner, 48 Misso. 520.

5 Paige v. People, 3 Abb. App. Dec.
439, 448; Perkins ». FPeople, 27 Mich.

586,
340

¢ Chahoon v Commenwealth, 20 Grat.
733,

7 Reg. o .1 Cox C. C. 250 ; Reg.
v, Nisbett, & Cox C. C. 320,

® Reg. v. Dunlop, 15 U. C. Q. B. 118

% Wash v. Commonwealth, 16 Grat.
£30; People n. Sloper, 1 Idaho Ter. 183;
Chalioon ¢ Commonwealth, supra.

1 Vol. I § 204.

11 Bee Vol I § 204; The State o
Benham, 7 Conn. 414; Commonwealth
v, Clone, 2 Maes, 132 ; Comnmenwealth »
Whitmarsh, 4 Pick. 233; Sasser v. The
State, 18 Chin, 453, 483, 481; Spence
v. The State, 8 Blacki. 281; Common-

wealth . Morse, 2 Magzs, 128; Commeon-
wenlth . Houghion, 8 Muass. 1W7: Rex
v. Rowley, Russ. & Ry. 110; Hopkins ».
Commonwenlth, 3 Met. 460; Stone ».
The Biute, Spencer, 404; People v. Ah
Bam, 41 Cal. 645; D’cople ». White, 34
Cal. 153; lutching ». The State, 13
(s, 198; Commonwealth ». Price, 10
Giray, 472,

1 llopking ». Commonwealth, 3 Met,
450; s. ». The. Btate ». Harrds, & fre.
287. Bee Neg, v Heywood, 2 Car, &
K. 852; Bevington ». The State, 2 Ohio
State, 160; Rex . Giles, 1 Moody, 166;
Hooper ¢. The State, § Humph, 93.

 Stat. Crimes, § 806, And see ante,
§ 605,

3 Ante, § 536601, 605. See alao Hoo-
per v. The Btate, 8 Humph. 93.

t Reg. v, Page, 8 Car. & P. 129,
And see Btat. Crimes, § 232 et seq.
See, however, Reg. v. Heywoad, 2 Car,
& K. 352; Reg. v . 1 Cox C. (. 250,
The words of Btat, 2 Will. 4, ¢. 34, § 7,
are, ““tender, utter, or put off any false
or eounterfeit eoin, resembling, or appar-
ently intended to resemble or pass for,
any of the king’s current gold or silver
coin, knowing the same to be false or
connterfeit,” &e.

& Rex v, Shukard, Russ. & Ry. 200.
And see further, as to the intent, Reg.
v. Heywood, 2 Car. & K. 352; ante, § 504
et seq,
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§ 608, Putting off — Passing, &c.— We have also statutes ugainst
“ putting off,” ! * passing,” 2 “ showing {orth in evidence,” 3 + sell-
ing and bartering,” * and the like.

IX. Remaining and Connected Questions.

§ 609, Misdemeanor — Felony. — At the common law, forgery
{s a mizdemecanor ; but most of the English statutes of forgery
make the offence under them felony.® The rules by which we
are to determine, whether or not a legislative act elevates to
felony a crime which was misdemeanor, have been already suffi-
ciently unfolded. And the practitioner cannot fail to discern
the importance of this question in each partieular case; and of
applying, in each case, those doctrines concerning principal,
accessory, and the like, which were explained in the preceding

CHAP. XXIL] FORGERY OF WRITINGS, ETC. § 6lz

government of the State, the government of the United States,
or both.!

§ 612. Forged Instrument as False Token. — The reader has like-
wise been directed to the general doctrine, with its reasons and
qualifications, that, if a forged instrument is used as a false pre-
tence or false token, whereby a fraud is actually accomplished,
the guilty person may be proceeded against, either for the cheat
effected, or for the forgery, at the election of the prosecutor,
when both offences are of one grade of crime, but not when one
is a felony and the other a misdemesnor.?

1 Spe TUnited States ». Britton, 2
Mazon, 464; The Staterv. Pitman, L
Brev. 32; In re Truman, 44 Misso, 181;
The State ». Brown, 2 Oregon, 221,

2 Vol, I § 787-T89, 815 ; ante, § 166.
And see Rex v. Evans, 5 Car. & P. 533;

Reg. » Bautton, 11 Q. B. 928; People =,
Peacock, 6 Cow. T2; Hales’s Case, 17
Howell 8t. Tr. 161, 209 ; Reg. v. Inder, 1
Den. €. C. 325; Reg. = Anderson, 2
Moody & R. 469; Reg. ». Thorn, Car. &
M. 206 ; Watson ». People, 64 Barb. 130,

volume,”

§ 610. Punishment.— The question of the punishment has been

sufficiently considered.’

§ 611, United States and States. — Forgery is one of those
crimes which, like counterfeifing the coin,® may be against the
I

1 Stat. Crimes, § 307; Rex v. Giles, 1
Moody, 166; Bevington ». The State, 2
Ohip State, 160; Rex v. Palmer, Russ.
& Ry. 72, 2 New Rep. U5, 2 Leacl, 4th
ed. 978,

2 Stat. Crimes, § 308; Gentry v The
State, 3 Yerg. 401; The Siate v. Hurris,
6 Ire. 237; Hooper » The Btate, 8
Humipli. 93; The State v Fuller, 1 Bay,
245; Lerdne v, The State, 2 Humph,
404,

3 Btat. Crimes, § 2809; The State ».
Stanton, 1 Ire. 424; The State v Britt,
8 Dev. 122

¢ Bavington w The State, 2 Ohio
State, 160; Yunvalkenburg ». The State,
11 Chio, 404 ; The State ». Fitzsimmons,
20 Misso, 236,

5 2 East P. C. 973, 1008; The State
w, Cheek, 13 Tre. 114, And sce Perdue
p. The State, 2 Humph. 494; Hess ».
The Stute, 5 Ohlo, §; The State v.
Fowe, 8 Rich, 17; Lewis v Common-
wealth, 2 8. & R. 551; Commonwealth
v. Ray, 3 Gray, 441.

¢ Vol. L. § 622

842

T Vol. I § 646-708. And see, for
cases relating to forgery and counter-
feiting, Rex ». Soares, Russ. & Ry. 26,
2 Bast P. Cr874; Lex = Davis, Russ,
& Ry. 113; Rex v. Budeock, Russ. & Ry.
249; Rex v. Bingley, Russ. & Ry. 448;
Hex » Kirkwood, 1 Moody, 304; Rex
. Dade, 1 Moody, 207; Rex w». Giles,
1 Moody, 166; Rex v Stewart, Russ.
& Ry. 363; Rex v Hurse, 2 Moody &
R. 360; Reg. v Bannen, 2 Moody, 309,
1 Car. & K. 205 ; Reg. ». Cliiford, 2 Car.
& K. 202; Commonwealth v Stovens,
10 Mass. 181 ; Reg, » Barher, 1 Car. &
X. 442 ; Reg. v llarrig, 7 Car. & P. 416
Rex v. Palmer, Russ. & Ry, 72, 2 New
Tep. 96, 2 Leach, 4th ed. T8 ; The State
p. Cheek, 13 Ire. 114; Rex » Coliicott,
Russ, & Ry. 212, 4 Taunt. 30; Reg. o
Mazean, & Car. & P. 678 ; Bothe’s Case,
Sir . Moore, 6656, _

& Vol. I § 0927 et seq.; ante, § BB,
And sce as o forgery, The Siate v,
Rowe, 8 Rich. 17; Lewis v. Commone.
wealth, 2 8. & B. 651,

9 Ante, § 280-287.

For FORNICATION, see Stat. Crimes.
GAMING, see Stat. Crimes.
GAMING-HOUSE, see Vol. I. § 1135 et seq.
HAWEKERS AXD PEDDLERS, sce Stat. Crimes.
HIGHWAY, see War.

843



§ 614 SPECIFIC OFFENCES. [Boox X.

CHAPTER XXIIIL

HOMICIDE, FELONIOUS.!

§ 613-615. Introduction.
616-628. Historical View.
829-671. What Ilomicides are indictable.
672-722. What are Murder and what are Manslanghter.
723-780. What Murders are in First Degree and what in Second,
731, Degrees in Manslaughter,
732-728. Leading Doctrines of Indictable Homicide epitomized.
780748, Attempts to commit Murder and Manslaughter.
T44, 745. Remaining and Connected Questions.

§ 613. Nature of the Subject — How treated of in the Books —
The subject of the present chapter is one of great importance
and wide extent in the criminal law. In the books it is not
treated of so clearly as one might suppose it would be, consider-
ing how much the professional mind has had oceasion to dwell
upon it. But its preper treatment is attonded with great diffi-
culties ; indeed, there are connected with it many guestions,
vital in their nature, upon which judicial opinion is not well
settled, if indeed any opinmion upon them has ever been pro-
nounced,

§ 614. How in this Chapter. — The author, in this chapter, will
endeavor to clear the subject of its difficulties, as far as the
present condition of the law, which on some points is not guite
settled, will permit. And, to do this, he will adopt methods
which, at some places in the discussion, will differ moere or less
trom those employed by preceding authors. In the first volume
is a chapter entitled * Defence of Person and Property,” 2 wherein

1 For matter relating to this title, see
. Vol L. § 112-116, 131-134, 143, 148, 217,
297, 959, 305, 314, 316, 821, 328, 332, 334,
346, 848, 358, 361, 854, 401, 410, 414, 415,
429, b10, 511, 647, 557, bbB, 542, H64, 635,
@30, 640, 642, 642, 654, 668, 676, 678, 693,
608, 786, THL, 788, TH2, 794, 797, BOG,
811, 968, 1059. And see this volune,

344

DueiLiye ; BELr-MUEDEE. For the plead.
ing, practice, and evidenece, see Crim.
Troeed. I1. § 495 et geq.  Also, as to both
law and procedure, Stut. Crimes, § 181,
185, note, 242, 371, 873, 465-477, 488,
B02-508, 742, 743, 759, T41, note.

2 Vol 1. § 886 ot seq.
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is inserted some matter which, but for that chapter, would he
given here; and the reader should coasult it in connection with
the following elucidations.

§ 615. How the Chapter divided. — We shall consider, I. The
History of the Doctrine of Indictable Homicide ; II. What Homi-
cides are indictable; III. What Indictable Homicides are Murder
and what arc Manslaughter; IV, What Murders are in the First
Degree aud what in the Second ; V. Degrees in Manslaughter ;
VI. The Leading Doctrines of Indictable Momicide epitomized ;
VII. Attempts to commit Murder and Manslaughter with Vari-
ous Forms of Felonious Assault; VIII. Remaining and Con-
nected Questions,

L. History of the Doctrine of Indictable Homicide.

§ 616. Obsolete Taw. — Connected with the history of the law
of indictable homicide, there is much of mere eurious learning,
now obsolete, and of no value even for purposes of illustration,
Of other obsolete law, it is important to know something.
‘Thus, —

§ 617. Old Homicides not Felonious : —

Justifiable and Excusable. — In modern law, all homicides which
are cognizable by the criminal courts are felonies. But anciently
the law took jurisdiction of certain others as well as these. The
homicide * which amounts not to felony,” says Hawkins, “is
either justifiable, and causes no forfeiture; or excusable, and
causes the forfeifure of the party’s goods.”! But we saw, in the
first volume,? that forfeitures.of this sort are unknown in our
States. Whence it has fellowed, that any homicide which, under
the old law, was less than felony, is simply regarded as no offence
with us.

§ 618. Three kinds.— Blackstone says: * Homicide is of three
kinds, — justifiable, excusable, and felonious, The first has no
share of guilt at all ; the second, very little ; but the third is the
highest crime against the law of nature that man is capahle of
committing.”

§ 619. Justifiable Homicide explained. — And he divides justifia-
ble homicide into two classes: “ 1. Such as is owing to some

1 1Hawk P. C, Curw. ed. p. 70 2 Yol. 1. § 970
345



€
§ 620 SPECIFI0 OFFENCES. [BOOX X,

ur.mvoidal'lle necessity, without any will, intention, or desire, and
without any inadvertence or negligence, in the party killing ; and
t}ElEI‘BfOI'e, without any shadow of blame. As, for insta;c,e b):
?n*t}le of such an office as obliges one, in the exccution of pu’blic
Justice, to put a malefactor to death, who had forfeited his life by
the %aws and verdict of his country, . .. But the law muslyt
require it, otherwise it is not justifiable; therefore wantonly to
kill the greatest of malefactors, a felon or a traitor attainted or
outlawed, dcliberately, uncompelled, and extraj udicially, is mur-
(i[er.l' e 2, Homicide committed for the advancement of pullie
Justice,” * in cases where the act is not commanded, but permitted
And he-re- Lie mentions, by way of illustration, such homicides as:
are eom'mltted in the prevention of a felony ;8 in the arrest of per-
song guilty, or accused, of ¢rime ;¢ in preventing cscapes, or retak-
ing the criminal ;% in the suppression of breaches of th; peace$
§ 620. Bxcusable Homicide explained — Misadventure. —— Excu:";an
ble h?luiuide he divides as follows : « 1. Homicide per a'.n_fortunium
or mas{adﬂenture, where a man, doing a lawful act, without aI;
intention of hurt, unforfunately kills another ; as where a man is
at work with a hatchet, and the head thereof flies off, and kills a
stander-by ; or where a person qualified to keep a gun is sheotin
at a mark, and undesignedly kills a man; for t-hct; act is Iawfuig
and the effect is merely accidental. 8o where a parent is moder:
ately correcting his child, a master his apprentice or scholar, or
an officer punishing a criminal [of course this must be in a (;ase
where the officer has this right, as probably no officer in this
country'ha,s, except keopers of prisons and the like], and happens
to occasion his death, it is only misadventure : for tiae act O?I::or—
rt.actmn. 1s lawful : but, if he exceeds the hounds of moderation
either in the manner, the instrument, or the quantity of unish:
ment, and death ensues, it is manslaughter at least, and ig s0mM
cases (according to the circumstances) murder; f,'or the act i’
:unmoder?.te correction is unlawful. . .. A t-ilt’ur toumamen{:;
the martial diversion of our ancestors, was, however, an unla,wfu.i
act ; and 80 are boxing and sword-playing, the succéedina amuse
ment of their posterity ; and, therefore, if a knight in thz for or
case, or a gladiator in the latter, be killed, such killing is felc?;;r
L]

1 Anpnd see post, § 630, 844, & P
2 4 BL. Com. 178, 179. 5 Post E 647051
8 Vol I § 840, y o

¢ Post, § 647 et seq., 65
346 e 953, 654,

CHAP. XX1I1.] FOMICIDE, FELONIOUS, § 622

or manslanghter. But if the knight command or permit such
diversion, it is said to be only misadventure ; for then the act is
lawful. . . . Likewise to whip another’s horse, whereby he runs
over a ehild and kills him, is held to be accidental in the rider,
for he had done nothing unlawful; but manslanghter in the per-
son who whipped him, for the act was a trespass, and at best &
piece of idleness, of inevitably dangerous consequence. And, in
general, if death ensues in consequence of an idle, dangerous, and
wnlawful sport, as shooting or casting stones in a town, or the
barbarous diversion of cock-throwing, in these apd similar cases
the slayer is guilty of manslaughter, and not misadventure only,
for these are unlawful acts.” !

§ 621. Continued — Belf-defence. — The second species of ex-
cusable homicide, mentioned by Blackstone, is homicide in self-
defence, or se defendends,” — the same which was somewhat
treated of in the first volume® He says: * The sclf-defence
whicl, we are now speaking of, is that whereby a man may pro-
tect Limself from an assault or the like, in the course of a sudden
broil or quarrel, by killing him who assaults him, And this is
what the law expresses by the word chance-medley,® or (as some
rather choose to write it) chaud-medley, the former of which in its
etymology significs a casual affray, the latter an affray in the heat
of blond or passion ; both of them of pretty much the same im-
port; but the former is in common speech too often erroneously
applied to any manner of homicide or misadventure ; whereas it
appears by the Statute 24 Hen. 8, ¢. 5, and our ancient books, that
it is properly applied to such killing as happens in self-defence
upon o sudden rencounter.” *

§ 622. How punished — The two species of excusable homicide
appear to stand on equal ground together, as conecrns ‘the only
material thing which distinguishes excusable from justifiable hom-
icide in the ancient law of England. The excusable was subject
to punishment, as explained by Rlackstone in the following words:
« The penalty inflicted by our laws is said by Sir Edward Coke
to have been anciently no less than death; which, however, is
with reason denied by later and more accurate writers. 1t seems
rather to have consisted in a forfeiture, some say of all the goods

1 4 Bl Com. 182, 183, medley, Foster, 258. And see § Inst. 57}
2 Yopl, L § 836 et seq. 1 Hale, P. C. 471 et seq.
& See, for various views of chance 4 4 DI, Com. 183, 184,
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and chattels, others of only part of them, by way of fine or
weregild ; which was probably disposed of, as in France, in pios
usus, according to the humane superstition of the times, for the
benefit of Ais soul who was thus suddenly sent to his account,
with all his imperfections on his head. But that reason having
long ceased, and the penalty (especially if a total forfeiture)
growing more severe than was intended, in proportion as personal
property has become more considerable, the delinquent has now,
and has had, as carly as our records will reach, a pardon and writ
of restitution of his goods as a matter of course and right, ouly
paying for suing out the same. And, indeed, to prevent this
expense, in cases where the death has notoriously happened by
misadventure or in self-defence, the judges will usually permit
(if not direct) a general verdict of acquittal” 1

Present Law. — Since Blackstone wrote, the law of England has
quite done away with this forfeiture, even if we should admit that
it was not practically abrogated before. And there is no remnant
of this barbarous superstition clinging to the jurisprudence of our
own country.?

§ 623. Division of Felonious Homicides into the Two Degrees
now known as Murder and Manslaughter > —

Ancient Idea of Murder — Voluntary Homicide — Charging the
Hundred.— In Britton we have the following: “ Murder is the
felonious killing of a person unknown, whereof it cannot be
known by whom it was done. And our will is, that for every
murder the hundred in which it shall be committed be amerced ;
and, if the fact is found to have been done in two hundreds,
let hoth the hundreds be amerced in proportion to the extent of
each hundred. And it shall not be adjudged murder where any
of the kin of the deceased can be found, who can prove that he
was an Englishman, and thus make presentment of Englishery ;8
nor, although the person killed was a foreigner, if he lived long
enough to accuse the felons himself ; nor where any felon shall
be apprehended for the fact; nor in case of accident or mis
chance ; nor where any man shall have taken sanctuary for the
felony ; nor in any case where the felon shall be known, so that
the felony may be punished by outlawry, or otherwise attainted ;

14 Bl. Com. 188, And see Foster, % Spelled in the old books, Engleshery,
279 et seq.; 8 Inst. 57, Englescherie, Englecery, &c,
2 Bee ante, § 617,
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nor where two or more persons have feloniously killed each
other, although they/be unknown, or aliens.”! This old law,
by which the hundred was to be amerced in certain cases of
secret killing, was “introduced,” says Hawkins, “by King
Canute for the preservation of his Danes, . . . unless they could
prove that the person slain were an Englishman (which proof
was called Englishery), or could produce the offender, &e. And
in those days the open wilful killing of a man through anger or
malice, &e., was not called murder, but voluntary homicide.” 2

§ 624, Responsibility of the Hundred abolished. — But, in the
year 1340, this respongibility of the hundred was taken away
by a statute which provided, ¢ that from henceforth no justice
errant shall put in any article, opposition, presentment of Eng-
lishery, against the commons of the counties, nor against any of
them, but that Englishery, and the presentment of the same, be
wholly out and void for ever, so that no person by this cause
may be from henceforth impeached.”? Tt is seen, therefore, that,
at thiz time, there ceased to be, in the law, any offence to which
the term murder could be applied.

Altered Mezning of “ Murder ” — Btatutes. — Consequently, as
Hawkins observes, * the killing of any Englishman or foreigner
through malice prepense, whether committed openly or seeretly,
was by degrees called murder; and 13 Rich. 2 [stat. 2], e. 1,
which restrains the king’s pardon in certain cases, does in the
preamble, under the general name of murder, include all such
homicides as shall not be pardoned without special words; and,

1 Brit.h.1, g. 7; Nichols’s Translation,

Yeol. L p. 28,
2] Hawk I C, Curw. ed. p. 91, § 1.
Bluckstone explains as follows: “The

name of murder {as a crime} was an-
ciently applied only to the seeret killing
of another {which the word moerda sig-
nifies in e Teutonie language}; and
it was defined Aomicidinm quod nullo vi-
dente, nullo selente, efam porpetratur; for
which the vill wherein it was commmitted,
or (if that were too poor} the whole
hundred was Hable to a heavy amerce-
ment; which amercement itself was also
denominated murdrum. This was an an-
cient niage among the Goths in Sweden
and Denmark ; who suppesed the neigh-
borhood, unless they produced the murs

dercr, to have perpetrated, or, at least,
connived at, the murder ; and, aecording
to Bracton, was introduced into this
kingdom by King Canute, to prevent his
countrymen the Dunes from heing privily
murdered by the English; and was after-
wards continued by William the Con-
queror, for the like security of his own
Normans. Bnglishery,— And therefore
if, upon inquisition had, it appeared that
the person found slain was an Englizh-
man {the presentment wheresf was de-
nominated englescheric), the conntry seema
to have been excused from this barden.”
4 BL Com. 134,195, See, also, Lord Coke
in Calvin™ Cuse, 7 Co. 1, 18.
3 Btat, 14 lidw, 8, stat. 1, ¢. 4.
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in the body of the act, expresses the same by ‘murder, or kill
ing by await, assault, or malice prepensed?’ And doubtless
the makers of 23 Hen. 8, e. 1, which excluded all wilfu! murder
of malice prepense from the benefit of the clergy, intended to

include open, as well as private, homicide within the word -

murder.” !

§ 625, Taking away Clersy.— From what was said in the first
volume ? respecting the benefit of clergy, the reader perceives,
that a felony, where clergy was allowed, was practically almost
no offence whatever, Therefore, — :

“Malice Aforethought” — Present Meaning of " Murder” — Man-
slaughter.— When the latter of the two statutes mentioned by
Hawkins, namely, 23 Hen. 8, c. 1, § 3, provided, * that no person
or persons which hereafter shall happen to be found guilty, &c.,
for any wilful murder of malice prepensed, &c., shall from hence-
forth be admitted to the benefit of his or their clergy, but utterly
be excluded thereof, and shall suffer death,” &c., it created, in
m}bstance, a new offence. And as the term murder was before
of uncertain meaning, it was thereafter applied to what was thus
excluded from clergy, signifying neither more nor less. And
the term manslanghter, or sometimes chance-medley, was used
to designate all other kinds of folonious homicide.

§ 626. New Meanings, continued — Course of the Law's Develop-
ment.— Yet Mr. Reeves has shown, that, even after the passage
of this statute, the terms of the law, and ihe law itself, were
Pmctically somewhat slow in assuming their present shape’® It
18 not necessary to trace the history here; the reader will find it
sufficiently stated elsewhere.t

§ 627. Pelonious Killing. — The reader perceives, therefore, that
we come to the following result: To ascertain what is a felo-
nious homicide, this expression including both murder and man-
slm1g§1ter, we look to the common law of England and this
chgﬁno :'i; Isntitﬁziitlalgu::s _Iinaﬂ‘ected by statutory provisions, Eng-

Mur'der distingurished from Manslavghter. — When we inquire
what is murder as distinguished from manslaughter, we find the

1 1 Hawk. F. C. Curw. ed. p. 91, § 2. ¢ See, alro, for a discussion of thia

9 Vol. L § 986 et seq. subject, Crim. P
® 4 Reoves Hist. Eng. Law, 508, 534 546?54{%. im. Proced. II. § 408-501, 644~

ot geq.
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whole in Stat. 28 Hen. 8, ¢. 1, § 3; the words being “wilful
murder [that i3, remembering what the word murder meant at
the time when this statute was framed, wilful felonious killing]
of malice prepensed.”

§ 628, Modern Doctrine of Murder. — But the phrase “wilful
felonious killing of malice prepensed” is, in its nature, one
which requires judicial exposition to be understood. And out of
such exposition has grown the modern doctrine of murder. The
author, in the preceding volume,! stated what is the general
meaning of the two words “ wilful” and “malice ;” but, in what
follows, will be shown the results to which judicial interpretation
has conducted the law of murder; leading it, if the cxpression
may be understoed, out gf the three words “wilful,” “malice,”
and ¢ prepensed,” rather than into any meaning which any one
of these words has within itself. DBut, before this exposition will
be in order, we shall, in the next sub-title, inguire, —

II. What Homicides are indictable.

§ 629, General View.— The topic of this sub-title does not
admit of condensation into one comprehensive statement, which
ghall include the whole doetrine, The law has always cherished
the life of the subject, and has visited with punishment every
act by which it has been taken away, provided the act was of a

“certain standard of culpability. But there is no one rule by which

the culpability can be measured. We shall, therefore, travel
through the facts of cases to see to what point, under the various
cirenmstances of life-taking, the law’s standard reaches. But as
preliminary to this, we must inquire as to—

§ 630, The Being on whom the Homicide is committed : —

Every Human Being. — The doctrine is, that every human being
who is, according to the old English phrase, in the peace of the
king, by which is meant, in the enjoyment of the right of exist-
ence at the particular time and place, may be the subject of felo-
nious homicide;? ¢ as,” says Lord Coke, “man, woman, child,
subject boin, or alien, persons outlawed, or otherwise attainted

1 Vol, I. § 427-420, Com. 198 ; Rex v. Depardo, 1 Taunt. 26,
4 Vol. 1. § 134; 1 Hawk. P. C. Curw. Russ. & Ry. 134; Rex ». Helgham, 4 Car.
ed. p. 94, § 15; 1 Hale P. C. 433; 4 Bl. & P. 854.
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of treason, felony, or premunire, Christian, Jew, Heathen, Turk,
or other Infidel, being under the king’s peace.” 1

§ 631.  Bnemy in Battle. — Buf we have seen,? that a homicide
committed in the actual heat of battle in time of war is not
eriminal ;% for the person killed had not, at the moment and in
the place, a right to his life, if the other could take it away.

Unlawful Execution. — Kven where the right of life does not
exist, this fact is no justification to one extinguishing it other-
wise than according to law, Therefore, says Lord Hale, «if a
person be condemned to be banged, and the sheriff behead him,
this is murder.”* And the same is true if any person not an-
thorized executes the sentence of death.’

Enemy not in Battle. — 50 if one maliciously kills an alien enemy,
not in the exercise of war, it is murder.5

§ 632. cnila Unborn — Fully Born.— But a child within its
mother’s womb iz not a being on whom a felonious homicide can
be committed ; it must be born,? every part of it must have come
from the mother® Yet the umbilical cord, which attaches it to
her, need not be separated ; ? neither need the child have breathed,
if otherwise it had life and an independent circulation ;  while, on
the other hand, supposing it to have breathed before being fully
born, and then death to have ensued by natural means before
the delivery was complete, it could not be the subject of this
offence.lt

§ 633. Premature Birth. — If the child is born alive, it is of no
consequence that the full period of gestation had not elapsed.
Therefore, —

- Death following Abortion. — Where a person intending to procure

an abortion does an act which eauses the child to be born before
the natural time, and consequently less capable of living, whereby

1 81Inst. 0. And see Pennsylvania Car. & P. 850; Rex o Poulton, 5 Car. &

v. Robertzon, Addiaon, 246, P. 329.
2 Vol I. § 131, 134. ? Rex r.Reeves, 3 Cur. &£ P. 25; Reg.
3 1 Hale P, C. 433, e. Trilloe, Car. & M. 650, 2 Moody, 260,
£ ] Hale P, C. 433, And see TRex v. Crutchley, 7 Car. & P,
51 Hawk.P. C. Curw. ed. p. 80, § 9. 614

And see post, § 644, 10 Rex v. Brain, supra.
¢ Vol I. § 184; The State v. Gut, 18 1 Rex v. Bellia, 7 Car. & P, 850: Rex

Minn. 341, : v, Enoch, 5 Car. & P. 63%; Rex » Poul-
T Rex v. Brain, 6 Car. & P, 349. ton, 5 Car. & P. 829, See also 8 Gvepnl

8 Rex ». Brain, supra; Rexv. Cratch- Ev. § 186,
ley, 7 Car. & P. 514; Rex ». Sellis, 7
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it dies after birth from this premature exposure, he is guilty of
wmurder.! But,—<

Idfe taken before Birth.-— Where & womsan sunders the head
from hor infant’s body before the birth is complete, she escapes
the condemnation of the law for this aggravated crime? Lord
Coke says: “If a woman be quick with ¢hild; and by a potion or
otherwise killeth it in her womb; or, if a man beat her, whereby
the child dieth in her body, and she is delivered of a dead child,
this is a great misprision, and no murder ; but, —

Death after from Injury beafore. — * If the c¢hild be born alive, and
dieth of the potion, battery, or other cause, this is murder.” 3

§ 634, Counselling Mother before Birth, — And if one counsels, be-
fore birth, a mother to kill her infant after birth, and she does it, he
beconies thereby an accessory before the faet to her act of murder.

§ 635, The Killing : —

What it is to Kill another.— Hawkins puts the question, “in
what cases a man may be said to kill another,” and proceeds:
* Not only he who by a wound or blow, or by poisoning, strangling,
or famishing, &e., directly causes another’s death; but alse, in
many cases, he who by wilfully and dseliberately doing a thing
which apparently endangers another’s life, thereby ocecasions his
death ; shall be adjudged to kill him. And such was the case of
him whoe carrled lus sick father, against his will, in a cold, frosty
season, from one town to another, by reason whereof he died.
Such also was the case of the harlot, who, being delivered of a
child, left it in an orchard, covercd only with leaves, in which
condition it was struck by a kite, and died thereof. And in some
cases a man shall be said, in the judgment of the law, to kill one
who 1s in truth actually killed by another, or by himself; as
where one by duress or imprisonment compels & man to accuse
an innocent person, who on his evidence is condemned and exe-
cuted ; or where one incites a madman to kill himself or an-
other ; or where one lays poison with an intent o kill one man,
which is afterwards accidentally taken by another, who dies
thereof. Also he who wilfully neglects to prevent a mischief,

! Reg. ». West, 2 Car. & K. 764, And ¢ Parker's Casze, 2 Diy. 188, pl. 2;

see Rex ». Senior, T Mondy, 346 % Inst, 61; 1 Ilale P C.433; Vol L
2 Rex v. Sellis, T Car. & P. 850. § 878. See post, § T44.
8 3 Inst. 50; . . 1 Hale P, . 438.
VOT, 11. 238 353
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which he may and cught to provide against, is, as some have said.
in judgment of the law, the actual cause of the damage whick
ensues ; and, therelore, if a man have an ox or a horse, which hy
knows to be mischievous, by being used to gore or strike at thoss
who come near them, and do not tie them up, but leave them tc
their liberty, and they afterwards kill a man, according to some
opinions the owner may be indicted as having himself feloniously
killed him; and this is agreeable to the Mosaical law. However,
as it is agreed by all, such a person is certainly guilty of a very
gross misdemeanor.”?

§ 636. In Short — Foregoing Ilustrations. — This extract from
Hawkins shows, that, as a general proposition, he whose act
canscs, in any way, directly or indirectly, the death of ancther,
kills him, within the meaning of the law of felonious homicide.
Yet there may be doubt concerning one or two of the instances
mentioned by Hawkins in illustration of the proposition. Thus
it is doubtful, as we saw in the first volume,? whether, in law, it
iz a killing, or, at least, whether the killing is felonious, where
one, by perjury before the grand jury, or before the petit jury,
causes another to be capitally convicted, by reason of which the
latter is exccuted in a legal way.

§ 637. Offender's Conduct and other things combining. — It is a
general rule both of law and reason, that, when a man’s will con-
tributes to impel a physical force, whether such force proceed
directly from another, or from another and himself, he is to he
held responsible for the result, the same as if his own unaided
hand had produced it.3 The contribution, however, must be of
such magnitude, and so near the result, that, sustaining $o it the
relation of contributory cause to effect, the law takes it within its
cognizance.r Now these propositions conduct us to the doctrine,
that, whenever a blow is inflicted under circumstances to render
the party inflicting it criminally responsible if death follows, he
will be deemed guilty of the homicide though the person beaten
would have died from other causes, or would not have died from
this one had not others operated with it; provided the blow

11 Hawk. P. C. Curw. ed. p. 92, Haines, 2 Car. & K. 368; 1 Hale P. C.
§ 48 424,

2 Vol, T. § 584, : + See Vol I § 212 et seq., 408, 630-
8 Sea Vol. I § 628 et seq.; Reg.v. 633; ante, § 433 ; post, § 668.
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really contributed either mediately or immediately to the death,
in a degree sufficient for the law’s notice.? Thus, —

§ 638. Wounded Person's own Neglect. —TIn an old ease it was
resolved, that, if one gives wounds to another, who neglects the
cure of them, or is disorderly and doth not keep that rule which
a person wounded should do, yet if he die it is murder or man-
slaughter, according as the case is; . . . becanse, if the wounds
had not been, the man had not died; and therefore neglect or
disorder in the person who received the wounds shall not excuse
the person who gave them.”? And the doctrine is established,
that, if the blow caused the death, it is sufficient, though the
individual might have recovered had he used proper care him-
self ;3 or submitted to a surgieal operation, to which he refused
submission ;4 or had the surgeons treated the wound properly.®
So, also, —

Prior Cause.— If the person would have dicd from some other
cause already operating, yet if the wound hastened the termina-
tion of life, this is enough;® as, for example, if he had already
heen mortally wounded by another.” And if the person attacked
was enfcebled by disease, auid what was done would not have
been mortal to a well person, still, if the assaulting person knew
his condition and did what was mortal to him, the offence is
committed.?

§ 639. Wounnd not Mortal. — But where the wound is not of
itself mortal, and the party dies in consequence solely of the
improper treatment, not at all of the wouud, the result is other-
wise,! And it is the same if the wonnded person becomes sick

1 And see post, § 641 ; Commonwealth
v. Fox, 7 Gray, 585; Williams » The
Biate, 2 Texas Ap. 2V1; Kee v The
Btate, 28 Ark. 155; Kelley v. The State,
68 Ind. 311,

¢ Rex v. Rew, J. Kel. 26; Bowles ».
The Staie, 58 Ala. 335.

81 [lawk. P. C. Curw. ed. p. 93,§ 10;
MeAllister ». The State, 17 Ala. 434;
The State v. Bantley, 44 Conn. 587,

* Reg. ». Holland, 2 Mopdy & R. 351.
And see Teg. v West, 2 Car. & K, 784,

5 The State v. Baker, 1 Jones, K. C.
267; Commonwealth v. Hackett, 2 Allen,
136; Brown w The State, 38 Texas, 482 ;
People v, Cook, 39 Mich. 236. And sce
Reg. v. Haines, 2 Car. & K. 368,

& 1 Hale P. C. 428; The State v. Morea,
2 Ala, 276, :

T People v. Ah Fui, 48 Cal. 61.

# Commonweslth » Fox, T Gray, 585.

93 Greenl. Ev, § 139; 1 Lale P C.
428; Reg. ». Connor, 2 Cur. & K. 518;
Parsona v. The State, 21 Ala. 300. In
this last case the distinction is stated, per-
haps in part too favorably o defendants,
to be that * ordinarily,” if the wonnd is
“not dangerous in itself, and the death was
evidently occasioned by the grossly erro-
neous treatment, the original anthor will
not be accountable. . . . If the wound
was mortal or dangerous, the person who
inflicled it cannot shelter himself under
the plea of crroneous treatent,”
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and dies of an independent disease, not connected with the

wound, which was not mortal.!

Not alone Mortal, but a Part Cause. — But we should not suffer
these propositions to carry us too far; because, in law, if the
person dics by the action of the wound, and by the medical or
surgical action, jointly, the wound must clearly be regarded suffi-
ciently a cause of the death? And the wound need not even be

- @ coneurrent cause; much less need it be the next proximate
one; for, if it is the cause of the cause, no more is required.?

1 Livingston v. Commonwealth, 14
Grat. 592 ; Danlel, J., observing : “ The
Blow is neither the proximate cause of
the death, mor is it, though made by ex-
traneous circnmstances to accelerate i,
linked with it in the regular chain of
causes and consequences. A new and
wholly independent instrumentality is
interposed in the shape of the disease;
and, in contemplation of law, the death-
stroke is inflicted by the hand of Provi-
dente, and not by the hand of violence.”
. G002,

I Ante, § 637,

4 Lord Hale says: “ If a man receives
g wound which is not in itscif mortal,
but, either for want of helpful applica-
tions, or [from] megleet thereof, it turns
to a gangrene or a fever, and that gan-
grene or fever be the immeldiate cavle
of his death, yet this is yamrder or man-
slaughter in him that gave the stroke or
wound; for that wound though it were
not the immediate canse of his death,
Fet if it were the moediate canse thereof,
and the fever or gungrene was the imme-
diate caunse of his death, yet the wound
was the caase of the gangrene or fever,
and so consequently 1z couse  cnusatl”
1 Hale . C. 423, Apd ece Common-
wealth » McPike, 8 Cush. 181 ; Reg. ».
Minnock, 1 Crawf. & Dix C. C. 45, Ina
Massuchusetts case the econrt held, that,
where the wound is-felomiously inflicted,
and the unskilfuiness of the surgeon
contributes 1o the death which follows,
the person inflicting the wound is, never-
theless, guilty of murder or manslangh-
ter, as the case may be. And Bigelow,
C. JI., after reviewing the authorities,
which he considered to be all one way,
puid : *The well-cetablished rule of the
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common law would seem to he, that
if the wonnd was a dangerons wound,
that is, calenlated to endanger or destroy
life, and death ensued therefrom, it i3 suf-
ficient proof of the offence of murder or
manslanghter; and that the person who
inflicted it iz responsille, though it may
appear that the deceased might have re-
vovered if he had tuken proper eare of
himself, or submitted toa surgical oper-
ation, or that unskilful or improper
treatment aggravated the wound and
contributed to the death, or that death
was hnmediately caused by a surgical
operation rendered necessary by the con-
dition of the wound.” Commonwealth
v, Hackett, 2 Allen, 138, 141, According
to u Louisianae case, the jury, to jusiify
a conviction, must be satisfied that the
deceased died of the wounds, and from
no olher canse. The fact that he bad
no surgeon, or an unskilful one, or a
nurse whose ill appliunces aggravated
the originul wounds, cannot mitigate the
crime. To do ibat, it must pizinly ap-
pear that the death was causcd, not by
the wonnd, bat ouly by misconduet, mal-
practice, or ilktreaiment, on the part of
other persons than the accused.  The
State . Scott, 12 La. An. 274, Where,
in North Carolina, the jadge charged the
jury, that, if vne intlicts a mortal wound,
and, while the wounded persom is lan-
guizhing, another kills him by an in-
dependent  act, the formee bs puilty
of murder, this was held to be error.
“We cannot . imagine,” sald Battle, J.,
“how the first can be suid to have
killed him, without invoelving the absurd-
ity of saying that the deceascd was
Lkilled twice.,” The State e Scates, &
Jones, N. C. 420, 423,
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§ 640. The Time of Death. — The death must take place within
a year and a day from the time when the wound or other injury
was inflicted.! ¢ In the computation whereof,” says Hawkins,
« the whole day on which the hurt was done shall be reckoned
the first ;2 so that, if the stroke is on the first day of January,
and the death is on the first day of the January next following,
the offence is committed ; but not, if the death is on the second
day of the second January. Fractions of a day are not re-
garded ;? consequentily it makes no difference whether the stroke
or death is in the morning or afternoon.*

§ 641. The Kinds of Porce producing Death. — We have seen," in
general, that it is immaterial as respeets responsibility for the
killing, by what sort of force death is produced; as, whether
it proceeds from the action of the mind or the body;® whether it
operated solcly, or econcurrently with other things;7 whether it
was consented to by the person on whom it operated, or not ;3
whether it was a blow,? or a drug,”? or an instrument or other
thing used to procure abortion,” or a command addressed to an
inferior under obligation to obey, or an unlawful confinement,!
or a leaving of a dependent person in a place of exposure,' or
any omission of a duty which the law enjoins,’ or a ball discharged
from a gun ; ©® whether it was accompanied by acts of other persons
concurring in what was done, or operated alone ;'" or was of any
other nature.’S How a false charge of a crime punishable with
death, supported by a false oath, is to be regarded, was considered
in the first volume,? and mentioned in a preceding section.®

1 The State ». Qrrell, 1 Dev. 139, U Commonwealth » Keeper of the
2 | Huwk. P. C. Curw. ed. p. 83, § 9. Prison, 2 Ashm, 227; Reg. v. Wost, 2
8 Stat. Crimes, § 23, 29, Car. & K. 7584 ; Commonwealth ». Parker,
4 3 Inst. B3, 9 Met. 263, 255 ; post, § 657, 691

b Aute, § 635, 836, 2 Vol, L § 562; United States v. Free-
& Sep, on this point, Vol. I § 560, man, 4 Mason, 505.

664; Reg. v, Ping, Car. & M. 284; 1
East I’. C. 225; 8 Greenl. Bv. § 142,

T Gee Vol. 1. § 337, 33%, 630; ante,
§ 637, 633.

% Vol. L § 257-203; Commonwealth

v. Parker, 9 Mt 264, 265
% Shorter v, People, 2 Comst, 193;
Groy's Tnse, . Kel. 84; 8. ¢. non. Gray’s
Case, J. Kel. 183 ; Keat's Case, Skin. 666,
W Kex o Martin, § Car. & P, 211;
Gore’s Case, 9 Co. 8l a; Anp » The
Btate, 11 Humph. 169,

¥ Reg. v Marriott, 8 Car. & P. 425,

I Beul's Cuse, 1 Leon, 327,

¥ Vol. I. § 514; Reg. ». Shepherd,
Leigh & C.147; Reg. ». Dant, Leigh &
C, 867 ; Beg. v. Smith, Leigh & C. 807T.

18 The State ». Sisson, 4 Brev. b8,

i Vol. L. § 630.

18 And see Chichester’s Case, Aleym,
12.
1 Vol 1. § 564
2 Ante, § 636,
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§ 642, General Considerations to show whether a Particular
Homicide ¥s indictable or not: —

Lawful Force. — It is a plain proposition, that, if death ensues
from the employment of a force in no way unlawful, this does
not subject to indictment the person causing the death.

Unlawful. — The force must be unlawful ; but, in what sense
and to what extent unlawful, it is impossible to state by any
single rule. The reader should here trace the line of the law
throngh numerous cases, and various principles interspersed
among the sections of our first volume, Yet a reference to some
cases in this connection may be helpful, both as placing before
him certain landmarks of doctrine, and indicaling in a general
way how the lines run. As in conspiracy?! the * unlawful”
thing contemplated to be done nced mot be “indictable” on
other grounds, so here it is believed that what is done may be
sufficient though of a nature not punishable as crime when no
injury follows the doing. Doubtless, in most cases, if death does
not occur where the homicide would be indictable if it did, yet
the persen suffers an injury, the wrong-doer s liable for an
assault and battery ; still it is believed that this proposilion does
not constitute a universal rule.

§ 643. Tilustrations of “Unlawful” — As showing that there
must be something unlawful, — '

Neglect to employ Midwife.— Where a girl eightecn years old
was taken in labor atthe house of her stepfather during his
absence, and the mother omitted to procure for her the services
of a midwile, yet there was no evidence of the mother’s Laving
the means to pay for the services, but from the want of them
the girl died, the court held that this mother was not legally
bound, under the circumstances, to procure a midwife; and,
therefore, she conld not be convieted of manslaughter.? Yet, in

1 Ante, § 178, 181. death has been held to be manslaughter,
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this case, if the law had cast on the mother a duty, and she had
possessed the ability to perform it, she would have been adjudged
guilty of an indictable homicide.! In the eye of morality, the
duty was upon her, and practically she had the means of dis-
charging it, therefore we hold her to be morally guilty. But if,
in morals, as in law, she had been under no duty and possessed
no means, she wonld be deemed mot to be even morally respon-

attendance of o midwife; that sho knew she is pot punishable p. 154-156.

2 Reg. ». Shepherd, Leigh & C. 147,
Erle, C. J., in delivering the opinfon of
the judges, said: [t is important that
the buundaries of crime should L well
defined. They are not so definite as they
might be in cases of negligence; and our
duty is to consider and see, whether there
are any facts here to bring this cuse
within t1e principle of any of the cases
where the omission of & duty resulting in
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The facts of the case are, that the pris-
oner did not procure ihe aid of a midwife
for her davghter during child-birth. In
eonsequence of her omitting to do so, 8
difficulty occurred, and deatlh ensued.
Whas there a breuch of duty for which
she wonld be responsible in & criminal
court in not obtaining that aid? We
must take it, that, if she had used ordi-
nary care, she would have procured the

where a midwife could be found; and
that, if the midwife had been summoned,
she would have attended. Of course,
her skill must have been paid for; and
thiere is no evidence that the woman had
the means at her command of paying for
that skill. The midwife would probally
have attended without Leing paid. Yet
the prisoner cannot be criminally respou-
gible for not asking for that aid, wlich,
perhaps, might have been given without
compensation. Ald of this kind i3 not
always required in child-birth ; and some-
times no 1!l consequendes result from its
abscnee.  Heve, however, it was wanted,
and was not applicd. These facts do not
seem tome to full within the principle of
any of the cases that have Deen cited.
The eases wliere the person, whose death
is chused, has been bronght into eircum-
stances whore he cannot help himself, as
by lmprisonment by the act of the party
charged, are clearly distinguishable.
There the persons imprisoned are help-
less, and their enstodians, by the fact
of their belng o, have charged them-
selves with the support of their prisen-
ers. The case of parent and child of
tender years is also distingunishable, as
are the otlier cuses where such a duly is
imposed by law or contract, ag in the
case of master and apprentice. Here
the girl was beyond the age of child-

hood, and was entirely emuncipated.

Then, being in the prisoner’s house, she
is brought to bed, and the mother omite
to procure her a midwife. I cannot find
any authorl t} for saying, that that was
such a breach of duty as renders her, in
the event which ensued, liable to the
consequences of manslaughter.” And
‘Williams, J., observed : “ No doubt, the
prisoner iz morally guilty; but legally

Negleet to supply Food to Servant. —
In 2 later case it was held, that a mis-
tress is not eriminally responsible for the
death of her servant, caused by negiect-
ing to supply the servant with proper
food and clothing, unless the latter ie
helpless and unable to take care of her-
self, or so under the control of the former
u8 to be unable to withdraw herself there.
from. BSaid Erle, (L J.: “ The law clearly
is, that, if a person has tle cusiody and
charge of avother, and neglects to sup-
ply proper food and lodging, such person
is responaible, if from such neglect death
results to the person in custody ; but it
iz also equally elear, that, when a person
having the free control of her actions,
gnd zble to take care of hersclf, remains
in a service where she is starved and
badly lodged, the mistress 13 not crimi-
nally respousible for any coosegucneea
that may cnsue.” Reg. v Smith, Leigh
& C. 607, 624, 625, 1 do not propose to
question the correctness of this deeision,
but the latter half of the sentence quoted
from the learned Chicf Justice may con-
vey an erroneous idea to & reader not on
his guard. If a girl wishing to end her
life, should go to a mistress accustomed
to atarve and illindge ler servants, and
the mistress should empiny the girl
knowing of this wish, and shonld rigor-
ously carry cut her usual course with an
express view to fatsl consequences, every
luwyer would hold her to be guilty of
murder, the same as thongh she had
gtabbed the servant at the servant's re.
quest. Now, assuming the above real
case to be decided correctly, where is
the line dividing it from the one just
supposed ?
1 See the last note.
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sible. This question of neglect is diseussed in our first volume,!
and in various places in the present chapter.?

§ 644, oOfficial Duty, — There are circumstances in which the
taking of human life is one of the high duties cast upon official
persons in respect of their offices. And though the duty is not
to be sought, yet its performance, like that of all other dutics,
is truly commendable ; it should never be made grouund of re-
proach.® Of course, in all these circumstances, the force which
caused the death was not unlawful,

§ 646. Resisting Felony.— Again, it is lawful to resist to death
one who is attempting to commit a felony; therelore a person
making such lawflul resistance —in other words, doing nothing
unlawful —is not punishable though he takes the felon's life.t

Self-defence. — And the samc is true when one causces death in
the lawful exercise of his right of self-defence.b

§ 646. Making Arrests,— In ¢ Criminal Procedure,” the right
and duty of private persons and officers to make arrests were
discussed.® Now, if one, whether an officer or private person,
is making an arrest, and he keeps within the bounds of the law,
he does nothing mnlawful, consequently he commits no crime
though he causes the death of him whom he is attempting to
arrest.” But a minuter explanation of this subject is desirable.

§ 647. Further of Homicides in muking Arrests and suppressing
Disturbaneces : —

Killing at and after Arrest. — When, as a general proposition,
one refuses to submit to arrest, after he has been touched by the
officer, or endeavors to break away after the arrest is effected,’
he may be lawfully killed, provided this extreme measure is
necessary.’

1 Vol 1. § 313 et seq. 9 1 Hale P. C. 481, 494-494; 1 Hawk,
z And see, particularly, post, § 660 P.C. Curw. ed. p-81, 82, Russcll saye:
et seq. “In all cases, whether civil or eriminal,

& Bee on this subject, Foster, 267; 1 where persons having authority to arrest
Hule P. C. 496-502; 1 Hawk. P. C. or imprison, and using the proper means
Curw. ed. p. 80, § 4 et seq.; ante, § 680.  for that purpose, are resisted in so deing,

& Vol. I. § 843, 840, 863-855, 867, 874,  they may repel force with foree and need

5 Vol I § 8449, 850, 868, 805 et seq. not give back ; and il the party making

8 Crim. Proced. L § 155 et say. resistance is unavoidably killed in the

7 See, also, Vol 1. § 538 et seq. struggle, this homicide is justifiable.”

& As to what constitntes an arrest,see 1 Huss. Crimes, 8d Fog. ed. A5  See
Jones o Jones, 18 Ire. 448 ; ante, § 26; alsu p. 666, 867, And see The State v.
Crim. Proced. 1. § 156 et seq. Anderson, 1 Hill, 8. C. 827; Reg. v. Dad-
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Before Arrest, to effect it. — And, in cases of felony, the killing
is justifiable before an actual arrest is made, if in no other way
the escaping fclon can be taken.!

Expositions by Gabbett — Gabbett has stated the law, with ap-
parent correctness, as follows: 2 —

§ 648, Killing a fiying Felon. — * In cases of felony, if the felon
fly from justice, or if a dangerous wound be given, it is the duty
of every man to use his best endeavors for preventing an escape ;
and, if, in the pursuit, the felon be killed, where he cannot be other-
wise overtaken, the homicide is justifiable ; and the same rule
Lolds if the felon, after being legally arrested, break away and
escape. But if he may be taken in any case without such sever-
ity, it is at least manslaughter in him who kills him; and tle jury
cught te inquire whether it were done of necessity or not.”

§ 649. Kiling one flying from Misdemeanor. — * The justification
of homicide happoning in the arrest of persons charged with mis-
demeanors, or breaches of the peace, is subject to a different rule
{rom that which we have been laying down in respect to cases of
felony ; for, generally speaking, in misdemeanors it will be mur-
der to kill the party accused, for flying from the arrest, though
he cannot otherwise be overtaken, and though there be u warrang
to apprehend him; but, under circumstances, it may amount only
to manslaughter, if it appear that death was not intended. " ITn
some instances, however, of flight in cases of flagrant misde-
meanors, such as that of a dangerous wound given, the killing
may be justified, if the party cannot be otherwise overtaken ; but
this is founded upon a presumption that the offence may turn out
to be a felony.” 8

aon, 2 Den, . C. 35, Temp. & M. 885, 14
Jur, 1051, 1 Eng, L. & Eq. 566, com-
mented on Vol [ § 441; The State v.
Roune, 2 Dev. 5% ; United States v. Jailer
of Fayette, 2 Abb. U. 8§, 265, 280; Cal-
fielde’s Case, 1 Rol. 189; Mackalley’s
Case, 9 Co. G5 a.

' 1 Hale P. €. 481; Rox v Finnerty,
1 Crawf. & Dix C. . 167, note. Haw-
&ins says: * If A person, having actually
committed 4 felony, will not suffer him-
eclf to be arrested, but stand on his own
defence or fly, so that he eannot possibly
be uppreliended ulive by those who pur-
Bue hitn, whether private peraons or
bublic officers, with or without a wur-

rant from & magistrate, he may be law-
fully sluin by them.” 1 Hawk., P. C.
Curw. ed. p. 81, § 11. Ard an officer
may kill an ionocent person who will
not give himself up on a warrant for
felony. Ib. § 12; 1 Russ. Crimes, 3d
Eng. ed. 666. See Duperrier v, Dautrive,
12 Lu. An, 664.

21 Gab. Crim. Law, 482, 484-487.
Bee ante, § 606, note.

2 1 East P. C.208; 1 Gab. Crim. Law,
482,

¢ 1 Hale I, C. 481; Foster, 271,

51 East P. C. 802; 1 Gab. Crim
Low, 484,
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§ 650. Killing one resisting Arrest for Misdemeanor. — * But in
misdemeanors and breaches of the peace, as well as in cases of
felony, if the officer meet with resistance, and the offender i3
killed in the struggle, the killing will be justified.! . . .

Jailer, &o., killing, being resisted. — ¢ Jailers and their officers
are under the same special protection that other ministers of jus-
tice are; and, therefore, if, in the necessary discharge of their
duty, they meet with resistance, whether from prisoners in eivil
or criminal suits, or others in behalf of such prisoners, they are
not obliged to retreat so far as they can with safety ; but may
freely, and without retreating, repel force by force. And if the
party so resisting happens to be killed, this, on the part of the
jailer or his officer, or any person coming in aid of him, will be
justifiable homicide.? But an assault upon a jailer which would
warrant him (apart from any personal danger) in killing a pris-
oner, must, it should seem, be such from whencc he might reason-
ably apprehend that an escape was intended, which he could not
otherwise prevent; for jailers, like other ministers of justice, are
bound not to exceed the necessity of the case in the excculion of
their offices ; and accordingly the law upon this subject. as laid
down by Sergeant Hawkins, is, that, if a eriminal, endeavoring
%0 break the jail, assaults the jailer, the latter may lawfully kill
him in the affray.”?

§ 651, Killing to effect Arrest in Civil Suit -—* Asg to arrests in
civil suits, if the party against whom the process has issued fly
from the officer, and be killed by him in the pursuit, this, accord-
ing to Lord Hale, is murder; there being no assault or rescue
which would make it a cage of homicide se defendendo : but it
rather seems that Lord Hale intended only to spoak of the offi-
cer’s intentionally killing the defendant in his flight; and Mr.
Justice Foster says, it will be murder or manslaughter as ¢ireurn-
stances may vary the case; for, if the officer in the heat of the
pursuit and merely in order to overtake the defendant should
trip up his heels, or give him a stroke with an ordinary cudgel,
‘or other weapon not likely to kill, and death should unhappily

ensue, this will noi amount to more than manslaughter; the:

blood being heated in the pursuit, and no signal mischief in-

1¢ Hale I'. C. 117; 1 East P. . 302, 3.1 ilawk. P. C. Curw, ed. p. 81, §13;
802; 1 Gab. Crim. Law, 484. 1 Hale P. C. 496: 1 Fast P. C. 331; 1
# Foster, 321. Gab. Crim. Law, 485,
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tended ; though, if he should make use of a deadly weapon, it
will amount to murder! The case of a defendant fiying after
an arrest actually made, or out of custody in execution for debt,
seems to be governed by the same rules as where the party flies
o avoid an arrest; but certainly, notwithstanding the case re-
ported by Rolle to the contrary, if resistance be made, the person
having authority to arrest or retake may repel force with force,
and need not give back; and, if death unavoidably ensue in the
struggle, he will be justified.” 2

§ 652. Killing the Person making Arrest. — It an officer or a pri~
vale person is procceding according to law to arrest an offender,
the latter has no more right to kill him as an act of resisting the
arrest than to kill any other person; and, if he does commit the
homicide, it is murder.® Even where the arresting person is pro-
cecding unlawfully,-—as where, he being an officcr, the process ig
so defoctive as to be null, or he exceeds his authority,* or under-
takes to arrest for a misdemearfor without any warrant,® —if he
kills the arresting person, he commits the less grave felonious
homicide of manslaughter.®

$653. Killing in Interference in Breaches of Peace. — When there
is a quarrel betwcen persons who have come to blows, or a riot,
or other public breach of the peace, the duty is imposed on every
onc not an officer, especially therefore on every officer, to inter-
fere in a proper manner, and separate the combatants, or suppress
the disturbance. And if, after an individual under this duty gives
notice of his object in interfering, those persons fall on and kill
him, they commit a felonious homicide of the higher kind called
murder ; while, if he does not give notice, the killing is a feloni-
ous homicide of the lower kind called manslaughter” And a

11 Hale T. C. 481; Foster, 271,

2 1 Hule P. C. 494, Calfielde’s Case,
1 Rol. 18%; 1 East . C. 307; 1 Gab.
Crim. Law, 486, 487.

3 See Vol. I. §5868 et seq.; 1 Hawlk,
P, C. Curw. od. p. 81, § 14; Rex ». Ed-
meads, 8 Car. & ¥, 300; Tom ». The
State, 8 Humph. 86 ; Rex ». Woolmer, 1
Moody, 334; Rex r. Whithorne, 8 Car.
& P. 394; Rex » Baker, 1 Leach, 4th
ed, 112, 1 East P. . 823; Rex ». Bali, 1
Moody, 830 ; Rex v, Ball, 1 Moody, 838;
Mackaley’s Case, Cro. Jac. 279; 8. c.
nom, Mackalley's Case,9 Co.66 4} Pew's

Cage, Cro. Car. 183; Rex v Feord, Ruosa.
& Ry. 829; People » Pool, 27 Cal. 572;
1Reg. ». Porter, 12 Cox C. C. 444, 5 Ing.
Rep. 497. And see Beg. v P'rice, 8 Car,
& T, 262.

4 Rafferty ». People, 12 Cox C.C, 817
Reg- v. Lockley, ¢ Foat, & F. 155,

& Reg. v. Chapman, 12 Cox C. C. 4, 2
Eng. Eep. 160.

& Vol.I. §868; Crim. Proced. I. § 162;
Lyon ». The State, 22 Ga. 899,

T Rex ». Tomson, J. Kel. 66; Ash-
ton's Cuse, 12 Mod. ¥56; Rex v. Eeat, &
Mod. 288, 292; Reg. v. Hagan, 8 Car. &
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mere private person, thus interfering, may even justify the killing
of a rioter, if it was inevitable.l

§ 854. Notice of Official Character. — The books appear to be not
quite distinet on the question, whether or not an officer, interfer-
ing with disturbers of the peace, must give notice of his official
character? On principle, this seems to be unnecessary, because
his official character is presumed to be known? Yet there iy
authority for holding, that, in order to render the killing of an
officer of justice, acting either by right of his office or under a
warrant, murder, when he interferes in an affray, be must have
given some notice of his being an officer, and of his object in
interfering. * But, in these cases, a small matter will amount to
a due notification.” % On the other hand, in an old case we read:
« It was held, per totam curiam, that, if, upon an affray, the con-
stable and others in his assistance come to suppress the affray,
and preserve the peace, and in executing their office the constable
or any of his assistants is killed, tt is murder in law, although the
murderer knew not the party that was killed, and although the
affray was sudden; because the constable and his assistants came
by anthority of law to keep the peace, and prevent the damger
which might ensue by the breach of it; and therefore the law
will adjudge it murder, and that the murderer had malice pre-
pense, because he set himself against the justice of the realm.
So, if the sheriff or any of his bailiffs or other officers is killed in
executing the process of the law, or in doing his duty, it is mur-
der ; the same law of a watchman, who is killed in the execution
of his office.”® '

§ 655. Manner of the Interference. — Persons undertaking to
separate those who are engaged in a fight, or otherwise fo pre
serve the peace, are required themselves to abstain from undue
measures. LThus, —

P. 167; The State ¢, Fergusou, 2 Hill, S.
C. 619,  And see Reg. v. Mabel, 9 Car.
& T, 474 ; Commonwealth v. Mitchell, 1
Vi, Cas. 116; Reg. v. Lockley, 4 Fost.
& F. 156; 1 Huwk., P. C. Curw. ed. p.
8., § 14, p. 101, § 48-50; Crim. Proced.
1 § 183,

1 Pond v. People, & Mich. 150; post,
§ 655.

2 See Orim. Proced. I § 180-102.

! See, as furnishing an explanation
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possibly a little different, Stanley’s Case,
J. Kel. 85. The doctrine concerning
ignorance of fnct, stated Vol. I § 305,
should not, however, be overlooked, as
it bears upon this guestion. And see
Foster, 810, 311; 1 Hawk. P. . Curw.
ed. p. 101, § 50.

¢+ Rex », Gordon, 1 East ¥, C. 815,
3562; and =e¢ ib. p. 316, 318,

& Yong’e Case, 4 Co. 40 4.
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Killing with Club.—,Two men coming to blows, a third dis-
mounted from his horse, armed himself with a club, interposed
between them, and killed one of them; and he was held not to
be within the protection east over those who prevent breaches of
the peace, but to be guilty of murder® And, —

Officer needlessly knocking down. — A po]iceman, who may lay
his hand gently on one playing music in a public street, attracting
a crowd, and request him to move along, or may slightly push
him if necessary to give effect to the request, has no right there-
fore to inflict on him a blow, and knock him down.? S&ill, —

Killing necessary. — If riotcrs and other like offenders stand
their ground, and only by killing them can the disorder be sup-
pressed, they who do it are justified.®

§ 656. Some Comprehensive Views : —

Rule to determine what Killing indictable. — If a4 man in doing
what the law neither requires nor forbids, or in strietly perform-
ing a legal duty, and exercising such care as the circumstances
demand, eauses the death of another, he commits ne offence ; but,
if he is doing something which the law does not command, of a
sort endangering life, — or if in the performance of a legal duty
he is grossly careless, in a way to put life in jeopardy, — or if he
is comnmitting some breach of the criminal Iaws which is malum
tn se, —or if he is neglecting a legal duty, where the neglect
endangers life, — he then becomes guilty of a felonicus homicide
should death,-however unintended, result within a year and a
day to a human being. Of course, also, if he means death, under
circumstances affording no legal excuse for the killing, the conse-
quence is the same. Some illustrations of this rule have already
been given: let us proceed with others.

Lawful Force to unlawful Extreme.— Where it is lawful to use
foree, there may still be an extreme which is unlawful ; then, if
one gocs to this extreme, he is indictuble should death follow,
Thug, — _

Chastisement. — A parent is authorized to inflict correction on
his child, but never death; consequently he must not employ a

-~

! Johnston's Case, 5 Grat. 660, And ? Reg. v. Hagan, § Car. & . 107.
see Conner w. The State, 4 Yerg. 137; And sce Reg. v. Jones, 9 Car. & . 258,

People v. Cole, 4 Parker C. C. 85. 8 1 Huwk. P. C. Curw. ed. p. 81, § 14;
ante, § 848 et seq., 653,
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force calculated to produce death, If he does, and death actually
follows, he is indictable for the homicide.! Again, —

Defence of Property. — A man may defend his property, not
speaking now of his castle,? by a certain degree of force, not to
the taking of an aggressor’s life.? If, therefore, he does take life
in such defence, he is punishable for the homicide.* Whence we
may infer that, —

Attempt. — If, in defending mere property, he exhibits loaded
fire-arms or other like weapons, intending to use them should the
emergency axise, he thereby incurs the guilt of attempting to
commit a felonious homicide, when, through fear, the aggressor
desists. This proposition i suggested to the thoughtful reader as
probably sound ; but it seems to be neither sustained nor over-
thrown by direct adjudication.?

§ 656 ¢. Unlawfnl Force. — If a lawful force earried to an un-
lawful extreme will render the party employing it indictable for
o felonious homicide should death accidentally follow, much more
will it be g0 when the force is wholly unlawful. And,as already
explained,® * unlawful » Joes not mean, in this connection, *in-
dictable,” Thus, —

Injury to Girl with her Consent.— 1f a man, to render practicable
an unlawful commerce with a girl, employs artificial means with
her consent, inflicting unintentionally a wound which causes her
death, he, and those assisting him, are together guilty of man-
slaughter.’

§ 656 b. Carelessness.— Into the case last put, something of the
element of carelessness entered. We saw, in the first volume,?
some illustrations of the carelessness which, if death accidentally
results from it, will render the party guilty of a felonious homi-
cide. Thus,—

Indiscriminate nse of Fire-arms.— In an old case, “ the defendant
came to town in a chaise, and before he got out of it he fired his
pistols, which by accident killed a woman ;” this was held to be

1 Grey's Case, J. Kel. 64. The same 4+ Vol. L § 876,
principle applics to other persons stand- b Soe People v. Honshell, 10 Cal. 83;
ing in loce parentis. Grey’s Case, J. Kel. Pond ». People, 8 Mich. 130; People o.
@4; ® c. mom, Gray's Case, 4. Kel. 138; Payne, 8 Cal. 341.

Keat’a Case, Skin. 656 & Ante, § 842,
2 Vol. L § 858, 860, 7 The State v. Center, 85 Vt. 878.
* Vol L § 861, 862, 875. E Vol L § 314, 317, 821
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manslaughter. All acts of this general sort, from which death
unintended proceeds, subject thé doer to punishment for felo-
pious homicide ;2 as, *if a man take a gun, not knowing whether
it is loaded or unloaded, and using no means to ascertain, and
fire it in the direction of any other person, and death ensues, he
is guilty of manslaughter.”? If, however, a man has a duty to
discharge, as in military drill, the same consequence will not al-
ways follow when death accidentally results from the use of a
fire-arm.* Again,— *

Careless driving.— The law is the same where one carelessly
drives over another, and thus unintentionally causes death.®

§ 657, Summary.— The doctrine in brief is this, that any em-
ployment of unlawful force, whereby the death of 2 human being
is produced, whether intended or not, will subject the doer to
indictment for a felonious homicide.® If the force is of a kind
net lawful under the circumstances,” it comes within the econ-
demnation, however aecidental the death may be. If, being of
the lawful sort, it is employed to an extent unfawful, it is the
same as if it were tintawful in kind. Therefore a full discassion
of this question would reach into every depariment of legal sci-
ence, and exhaust the whole. But, to repeat in part, firing a
lIoaded gun into a travelled way,® or at & person supposed to
be too far distant to be reached by it? or discharging loaded
fire-arms in any careless manner for the purpose of frightening
another,”® or performing an operation meant merely to procure an
abortion,! or administering a deleterious drug,!? or correcting with
an improper instrumeni one under subjection,’® or correcting such
a one by too severe a punishment,™ or forcing a person to perform

1 Rex v. Burton, 1 Sira. 431, 10 The State v Reane, 2 Dev. b8;
2 Sparks ». Commonwealth, 3 Bush, Collier v. The State, 89 Ga. 81. And
111; Golliher ». Commonwealth, 2 Du- see Pennsylvania ». Lewis, Addison, 279;
vall, 163; Reg. v» Jones, 12 Cox C. C. Errington's Case, 2 Lewin, 217; Hex .

628, 10 Eng. Rep. 510. Sullivan, 7 Car. & P. 641; Rex ». Con-
% Keating, J.,.in Keg. v, Campbell, 11 ner, 7 Car. & P. 428.

Cox C. €. 323, 324, I See cases cited ante, § 641; post,
4 Reg. » Hutchinson, § Cox C. C. §691; Yundt v. People, 86111, 372; The

b, . - Btate v Moore, 25 Iowa, 128,
5 Lee v. The State, 1 Coldw. 62; Reg. 12 (asen cited ante, § 641.

». Dulloway, 2 Cox C. C. 273, 18 (rey's Case, J. Eel. 64; 8. c. nom.
¢ Bee ante, § 620. Gray’s Case, J. Eel. 133; Eeat's Case,
7 Ante, § 656. Bkin, 663 ; ante, § 656.

2 People ». Fuller, 2 Parker . C, 16. u Post, § 663, 6830685,
? Studstili ». The State, 7 Ga. 2. :

367



§ 659 SPECIFIC OFFENCES, [BOOK X.

any act dangerous to life,! or entering in anger into a struggle
Ly fighting or otherwise? or an affray,? or committing auy other
breach of the peace, or doing any other thing not warranted by
the law,® —is such a wrongful exhibition of elements nnlawful
as subjects the party putting them in motion to the charge of
felonious homicide, if death however unintended follows.

§ 658. Continued. — Or we may sum up the doctvine thus:
Whenever a man commits any offence, where the act is malum
in s¢, and not mevely malum prohibitum ;¢ or distinctly violates
or neglects to do a plain duty, imposed either by law or by con-
tract;7 or does an injurious act in mere wanton sport,® — if death
follows as a consequence not too remote, and if the act itself, or
‘the omission,® is not too insignificant,!® — the party causing the
death will be guilty of either murder or manslaughter, according
to the circumstances of the case. It will be useful, however,
to follow these more general views with some which are more
specific,

§ 659, Neglects : 11 — _

General Doctrine.— The doctrine, in general terms, is, that,
wherever there is a legal duty, and death comes by reason of any
omission to discharge it, the party omitting is guilty of a feloni-
ous homicide. But if the duty is only a moral one, and the dere-
liction is merely an omission to do, in distinction from an actual
doing, there is no legal responsibility.”2 Yet, —

Positive Act.— The responsibility appears to be the same in

1 Reg. ». Pitts, Car. & M. 284; United T Chichester’s Case, Aleyn, 12; ante,
Btates v. Freeman, 4 Mason, 505, And § 643; post, § 659 et 8EQ.
goe Reg. v. Marriott, 8 Car. & P. 426, ? DPennsylvania @, Lowis, Addison,
Z Reg. ». Canniff, 9 Car. & P. 359; 279; Rex » Sullivan, T Car. & I 841 ;
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the one case as in the other, if .a positive act, instead of a mere
omission, is the cause of the death. This distinction is not per-
haps mentioned in words in any of the ecases; but it is elearly
deducible from principles, and from facts and conclusions, already
in the books,

§ 660. Inustrations. — The doctrine may be illustrated thus:-—

Neglect of Dependent Person.— If a man neglects to supply his
legitimate child with suitable food and clothing,! or suitably. to
provide for his apprentice, whom he is under a legal obligation
to maintain, and the child or apprentice dies of the meglect, he
is guilty of a felonious homicide.? DBut his wife, if she docs 1-}1.e
same thing, even toward her own offspring, does not incur this
guilt; because the law casts the duly of maintenance on him
alone, not at all on her, who stands in this respect in no other
relation to him than a mere servant3 If one has abiding in his
house an idiot brother, who, by his neglect, perishes from want,
this is not an omission which casts on him a criminal Hability ;
because he is under no obligation in Jaw to maintain his brother;
and ¢ omission, without s duty, will not create an indictable
offence.”* Rut this refers to a case in which no obligation was
assumed ; for, if one has voluntarily taken upon himself the obli-
gation, he is responsible if death follows from his gross neglect of
it, amounting to a wicked mind.5

§ 661. continued, as to Principal in Second Degree. —But, in the
‘case of the wife, there seems, in legal reason, to be no difficulty
in holding her liable, when she acts without compulsion, express
or inplied, from her husband,$ who is also lable. For, if she
is present aiding and abetting him, she becomes thereby a prin-
cipal of the second degree.” And,—

The Stute ». Underwood, 57 Misso. 40;
Reg. v Caton, 12 Cox C. C. 624, 10 Eng.
Rep. 506.

3 The State v. [lwdson, 5% Missn. 135.

* Reg. v. Harrington, 5 Cox €. C. 281;
Reg. v. Young, 10 Cox C. . 871,

b Chichester’s Case, Aleyn, 12; Reg.
r. Murton, 8 Fost. & F. 492; Reg, » Tur-
ner, 4 Fost. & F. 839; Reg. v. Towers,
12 Cox C. C. 530, 8 Eng. Rep. 585 ; Reg.
v, Horsey, 3 Fest. & F. 287; Reg. v.
Gardner, 1 Fost. & F. 669; Reg. v. Lee,
4 ¥ost, & F. 63

¢ Vol. 1. § 831, 343,
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Errington’s Cese, 2 Lewin, 217; The
State v. Roane, 2 Dev. 58.

% Ante, § 642; post, § 659 et seq,;
Reg. v. Packard, Car. & M. 238; Gora's
Case, ? Co, 81 a.

1 Vol. I § 212 et seq., 334; post,
§ 688

1t For more on this subject, see Vol, I
§ 813 et seq.; nnte, § 643,

2 Yol 1. § 217, 814, 821; Reg. v
Hughes, Dears. & B. 248, 7 Cox C. (.
201; Reg. ». Lowe, 3 Car. & K. 123, and
Mr. Bennett’s note in 1 Ben. & H. Lead.
Caa. 49; Reg. v. Haincs, 2 Car. & K, 368
ante, § 643 and note.

H

Apply for Relief — It has been even laid down that parents,

3 Vol, L § 883, 884,

i Rex v, Squire, 1 Russ. Crimes, 8d
Eng. ed. 490; Reg. ». Crumpton, Car. &
M. 597; Tiex ». Self, 1 Leach, 4th ed.
187, 1 Fast P C. 2286; Reg. r. Bubb, 4
Cox C. C. 455; Reg. ». Conde, 10 Cox
C. . 547, Hebk Rep.v. Waters, Temp. &
M. 67, 1 Den. C. C. 358, 13 Jur. 180, 18
Yaw J. m. s M. C. 63; Reg. v. Renshaw,
11 Jur. 15, 616 ; Reg. ». Marriott, 8 Car.
& P. 425 post, § 686.

% Rex v, Saunders, 7 Car & P. 2773
Rex v. Squire, 1 Russ. Crimes, 8d Eng.

YOL. IL. 24

ed. 19; Reg. v. Edwards, 8 Car. & I,
611; Vol. I. § 364.

4 Rex ». Smith, 2 Car. & P, 440
This was not a case of murder, but i
establishes the principle stated in the
text, .Andsee Vol. 1. § 217,

5 Rog. v. Kicholls, 13 Cox C. C. 75
And sce Reg. » Finney, 12 Cox C. C.
625, 10 Eng. Rep. 507; Reg. » Porter,
Leigh & C. 394, 9 Cox C. C. 449; Reg.
v 5 . 5 Cox C. C. 278,

% Bee Vol, L. § 358 et seq.

7 Vol. L. § 648.
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both father and mother, who are without the means of provid-
ing sufficient food and clothing for their helpless children, should
apply for public assistance under the poor laws; and, if a child
dies in consequence of a neglect to make such application, they
are guilty of manslaughter.!

§ 662. Married Persons living Apart. — In a case before Gurney,
B., the doetrine seemed to be received, that, where husband and
wife live apart by mutual consent, and he gives her a fixed allow-
ance for ler maintenance, he is still under obligation to see that
she doecs not suffer in sickness. If, therefore, she is sick, and
her days are shortemed from the want of shelter, he may be
charged criminally with her death, provided he has notice of her
condition, and refuses to supply her ; though, prima facie, he is
under no obligation.2

§ 662 ¢. Running Public Conveyances, — If persons who have
the charge of the running of steamboats? railway trains,3
and other public conveyances,” neglect their duties, and death
results from the neglect, they are, under many circumstances,
not all, answerable for manslaughter. It will depend upon no
one consideration alone, but upon many considerations set down
in this chapter and in others of these volumes, whether, in the
particular instance, the indictment can be maintained. A crim-
inal case of this sort is governed by principles differing in some
measure from a civil one. Hence, —

Contributory Negligence. — For reasons appearing in our first
volume,® the doctrine of contributory negligence is not appli-
cable in these cases of criminal homicide. * Who,” asked Byles,
J., in a case where a child had been run over and killed, “is the
plamtiff here? The Queen, as representing the nation; and, if
they were all negligent together, I think their negligence would
be no defence even if they had been adults.” 7
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§ 663. Some Relations in Life :1—

Chastisement — (Parent and Child — Master and Servant, &c.). —
Tast observes: “ Parents, masters, and other persons having au-
thority in foro domestico, may give reasonable correction to those
under their care ; and, if death ensue from such corrcetion, it will
be no more than accidental death. But if the correction exceed
the bounds of due mederation, ¢ither in the measure of it or in
the instrument made use of for that purpose, it will be either
murder or manslaughter, according to the circumstances.”?
Where a father, to correct his son for theft, having repeatediy
punished him ineffectually, beat him so severely with a rope that
he dicd, he was adjudged guilty of manslaughter only® But
where a master, having authority to chastise his servant, broke
the servant’s skull with an iron bar, he was held to have com-
mitted the higher form of felonionus homicide called murder.t
One in loco parentis, compelling a child, as a punishment, to work
beyond its strength an unreasonable number of hours, and thus
hastening its death of consumption, has been deemed guilty only
of manslaughter ; though the punishment was cruel, and accom-
panied by violent language ; if he believed the child to be sham-
ming sickness, and able to perform all that was demanded.
And, in the language of Martin, B., speaking in a case where &
father was on trial for the manslaughter of his child two and a
half years old: *The law as to correction has reference only to
a child capable of appreciating correction, and not to an infant
two years and a half old. Although a slight slap may be law-
fully given to an infant by her mother, more violent treatment of
an infant so young by her father would not be justifiable; and
the only question for the jury to decide is, whether the child’s
death was accelerated or caused by the blows inflicted by the
prisoner.”

1 Reg. . Mabbett, § Cox C. C. 339,

2 Reg. v. Ylummer, 1 Car. & K, 600;
post, § 686. See 2 Bishop Mar, & Div.
§401. And eee generally, on the sub-
ject of separations without divoree, 1 Ib.
§ 630-656.

1 Post, § 669; Reg, v. Gregary, 2 Fost.
& F. 153; United States v. Taylor, 5 Me-
Lean, 242; United States ». Farnham, 2

Biatch. 528;: Gerke v. California Steam

Navigation Co., 9 Cal. 261
4 Reg. v. Ledger, 2 Fost & F. 857;
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Reg. v. Pargeter, 3 Cox C. C. 181; Reg.
#. Trainer, 4 Fost. & F. 105; Reg. ».
Gray, 4 Fost. & F. 1098; Rep. ». Parden-
ton, & Cox C. C. 247; The Statc v.
(’Brien, 3 Vroom, 169 ; Reg. v, Smith, 11
Cox C. C. 210; Reg. ». Beoge, 4 Fost. &
F. §04; Reg. v, Rirchall, 4 Fost. & F.
I087.

¥ Reg. ». Jones, 11 Cox C. C. 44,

¢ Vol. L § 256-263.

" Reg. v. Kew, 12 Cox C. . 355, 368,
4 Eng. Rep. 805. And see Reg. ». Jonea,

11 Cox C. C. 544; Reg. v Birchall, 4
Fost. & F. 1087, 1088.

1 For more as to hueband and wife,
parent and child, tnaster and pervant,
&e., see Vol. I. § B78 et seq.; ante,
§ 880-662. Concerning coverture as ex-
cusing criminal acts, sec Vol. L. § 356,

2 1 Fast P. C. 261; s. r. Foster, 262;
ente, § 620,

% Anonymous, 1 East P. C. 261.

* Rex v. Grey, J. Kel. 84, 65. See

alse Rex v, Conner, 7 Car. & P. 438,
for a case wherein a mother, angry with
& child, threw at it & small iron poker,
which aceidentally hit anether child and
killed it; she was held guilty of man-
slangliter.

5 Rex », Cheeseman, 7 Car. & P.
455. And see Reg. ». Walters, Car. &
M. 184,

& Reg. v. Griffin, 11 Cox (7. C. 402,
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§ 664. Physician and Patientl — {(Ignorant practitioner). -— The
doctrine as to physician and patient is not quite the same in Eng-
land and the United States. And possibly it is not entirely har-
monious among our States. According to English adjudication,
whenever one undertakes to cure another of disease, or to per-
form on him a surgical operation, he renders himself thereby liable
to the criminal law, if he does not carry to this duty some degree
of skill, thongh what degree may not be clear; consequently, if
the patient dies through his ill-treatment, he is indictable for
manslaughter.? Still, in an English case, Willes, J., once put the
doctrine in a more reasonable way ; thus, — « If a man knew that
he was using medicines beyond his knowledge, and was meddling
with things above his reach, that was culpable rashness. Negli-
gence might consist in unsing medicines in the use of which care
was required, and of the properties of which the person using
them was ignorant. A person who so took a leap in the dark in
the administration of medicine was guilty of gross negligence.” 3
Now, in the facts of human life, the less a man understands of
any thing occult, like the unseen workings of medicine, the more
confident he is that his knowledge of the thing is perfect. There-
fore some of our American courts have laid down the doctrine,
not altogether inharmoniously with this utterance of the learned
English judge, in substance, that, since it is lawful and com-
mendable for one to eure another, if he undertakes this office in
good faith, and adopts the treatment he decems best, he is not
liable to be adjudged a felon; though the treatment should be
erronecns, and, in the eyes of those who assume to know all
about this subject, which, in truth, is understood by no mortal,

I Vol. 1. §898 and the places there a place where persons of a medical
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grossly wrong ; and though he is a person called, by those who
“deem themselves wise, grossly ignorant of medicine and surgery.!

Careless Fractitioner. — As to the mere carelessness of medical
oractitioners, and persons not practitioners dealing with medicine
a1 the particular instance, there is probably no difference between
ihe English and American law. Any person undertaking a cure,
put being grossly careless, and thus producing death, is lable to
a charge of manslaughter, whether he is a licensed practitioner
or not.2 For example, a nurse who, knowing that laudanum is
poison, gives it to an infant in a quantity to produce dcath, is
guilty of a felonious homicide ; and 1t has even been sald, that,
in the absence of qualifying evidence, the degree of the oflence
will be murder.? Not every mistake, from which death follows,
will subject a medical practitioner, or one who puts up medicines,
to punishment if fatal results cnsue;* but the negligence mus:t
be gross, traceable, Willes, J., said in one case, “to an evil
mind.” 3

§ 665. Duty assumed by Contract —- In general, 2 breach of mere
coutract is not an indictable offence.5 DBug if death follows from
the breach of a contract, the party is liable as for crime.’
Thus, — ‘

Cannon Bursting — Where an iron founder, employed to make
some cannon for use on a day of public rejoicing, having fur-
nished one piece, which burst and wus returned to him, sent it
back in so imperfeet a state that it burst a second time, killing
three men, he was held to be guilty of manslaughter.® But,—

1 Commonweaith v Thompson, & any other duty of the indictable sort
Mass, 134 ; Rice v The State, § Misso. But in the langnage of a learned Ala-
B01; Vol. L. § 814, note. bama judge, ¥ When a party owes the

referred to,

? Rex v, Bpiller, 6 Car. & P, 333;
Fergnson's Cuse, 1 Lewin, 181; Rex ».
8enior, 1 Meody, 346; Rex v, Wehh, 1
Moody & R. 405, 2 Lewin, 106; Reg. ».
Spilling, 2 Moody & R. 107; Rex e
Long, 4 Car. & P. 8U8; Rex v. Willium-
gon, 3 Car. & P. 635: Reg. v. Markuss,
4 Foat. & F. 356; Rep. v. Macleod, 12
Cox C. C. 534, 8 Eng. Rep. 689; Iteg. ».
Chamberlain, 10 Cox C. C. 488 ; Reg. ».
Spencer, 10 Cox C. C 625. In Simp-
gon’s Case, 1 Lewin, 172, Bayley, J., ob-
gerved: 1 amn clear, that, If a person
not having a medical education, and in
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cdacation might bo obtained, takes on
himself to administer medicine which
may have a dungerous effevt, and such
medicine destroys the life of the person
to whom it is administered, it is man-
slaughter, The party may not mean
te cuuse death; on the contrury, he may
mean to produce beneficial effects ; but
he Tias no right to hazard medicine of a
danpgerans tendency when medical assist-
ance can be obtained. If hic does, he
does It at bis peril.”

3 Reg. v. Markuss, 4 Fost. & T, 356,
850, And see Reg. ». Crook, 1 Fost. &
F. 521; Reg. v. Crick, 1 Fost. & ¥, 519

? Rex v. Van Butchell, 8 Car. & P,
820 ; Rice », The State, 8 Misso. 561;
Rex v TLong, 4 Car. & P. 423; Rex ».
Epiller, 5 Cur. & [’ 833, Reg. v. Bull, 2
Fast, & F. 201; Reg. v. Chamberlain, 10
Cox C. C. 486; Reg. v. Macleod, 12 Cox
C. C. 54, 8 ['ng. Rep. 580. .

¥ The State v. Leak, Phillips, 440,
See leg. v, Bull, supra.

t Reg. ». Noakes, 4 Tost. & F. 920;
Reg. v, Macleod, supra; Vol I, § 217,

5 Reg. ». Spencer, 10 Cox C. C. 525,

8 Vol L § 582, The reason is Do-
canse, in the facts of cases, iv does not
generally create 8 duty to the publie, or

public a duty, although resulting from &
contract, he is tdictable for a breach of
that duty.” A.J. Walker, C. ], in Stein
v, The State, 87 Ala. 183,130, Nuisance

in supplying Bad Water. — Therefore

in the cuse in which this ohservation oe-
curs, the defendant, who had contracted
to supply & city with wholesame water,
was held to be indictable for a nulsance
when the supply which Lie fornished was
unwholesome,

T Ante, § 660,

8 Rex v, Carr, 8 Car. & P. 168. And
see post, § 690
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Allegation in Indictment. — There must, as we have secn,! be a
duty ; and, if the indictment does not allege a duty, the defend-
ant cannot be convicted.?

§ 666. Jailer and Prisomer. — If a jailer confines his prisoner
in an nnwholesome room, and neglects to give him necessaries for
cleanliness, whereby the prisoner contracts a disease of which he
dies, this juiler commits thereby the crime of murder.? His neg-
lect is a gross violation of duty.

§ 667. Public Duty without Contract.— (Way).— If one is using
a public way, whether of land or water, and by carelessness in its
use destroys unintentionally a human life, he is guilty of felonious
homicide ;* for, although he was under no contract, yet he was
under an cbligation, which the law recognizes, to use the way
with care.

Non-feasance. — There are, indeed, suggestions in the books,
that a mere non-feasance in such a case is not sufficient.’ But
reasons have been already given why such a distinetion cannot
be deemed good in legal doctrine, in cases where the law imposes
a duty.®

§ 668. Proximity of the Wrongful Thing to the Death : —

Bufficiently proximate.— In these cases the wrongful thing musd
" be sufficiently proximate to the death. Thus, —

Meglect to contract— ( BEmploying Incompetent Servant).— In n -
land, trustees appointed under a local ach to repair rouds, with
power to contract for the making of the repairs, were held not to

be chargeable with manslaughter, if, neglecting to contract, a

road becomes out of repair, and a man who uses it iz therefore
accidentally killed. “No doubt,” said Lord Campbell, C. J.,
“the neglect of a personal duty, when death ensues as the con-
sequence of such neglect, renders the party guilty of it liable to
an indictment for manslaughter; and the cases which have been
cited in the course of the argumens, and which establish that
doctrine, are good law. I myself tried a prisoner for not taking

L Ante, § 660. States ». Collyer, Whart, 1Tomn, 483 ; Rex
2 Reg. v. Barrett, 2 Car. & K. 343. v. Walker, 1 Car. & P. 320 Llex v Tim-
% Rex v. Huggins, 2 Stra. 882, 2 Ld. mins, 7 Car. & P. 499; Rex o, Grout, 6
Raym. 1574; Vol. 1. § 828; post, § 687, Car. & P. 620; Rex v. Mastin, 6 Car, &
659. And See Castell ». Bambridge, 2 T. 396,
Sira. S04, B5A. % Nex ». Green, 7 Car. & P. 1568, And
4 Reg. v. Taylor, ? Car. & 1’ 672; see Rex ». Allen, 7 Car. & I, 153,
Rex v. Swindall, 2 Car. & K. 230; United % Vol T. § 217, 420; ante § 650 and
States v. Warner, 4 McLean, 463 ; United authorities cited in the note,

874

CHAP. XXT(.] HOMICIDE, FELONIOUS. § 670

proper care in managing the shaft of a mine. He intrusted the
management of it to an incompetent person, who said at the time
that he was incompetent. The prisoner was convicted; and I
did not hesitate to inflict a severe sentence, But how can the
principle I have stated apply to the present ease? It cannot be
gaid that the trustees are guilty of felony in neglecting to con-
tract., Not only must the neglect, to make the party guilty of it
liabte to the charge of [elony, be personal, but the death must be
the immediate result of that personal neglect.  According to the
argument here, it might be said, that, where the inhabitants gen-
erally are bound to repair, und a death is caused as in the present
case, all the inhabitants are indictable for manslanghter.”?

§ 66Y. Furnishing Opportunity te another.— And where one,
having the charge of a steam-engine, stopped it and went away;
but another came and set it in motion, causing a person to be
killed; the former ome was held not to be guilty of man-
slaughter.?

No one on look-out. — A case of the captain and pilot of a
steamboat, in England, turned possibly on this distinction ;
though the judges seemed not to put it on any particular ground.
The fact was, that the steamer had run down a smack, killing
one on board the latter, The running down was attributed, by
the prosecutor, to improper steerage of the steamboat, owing to

there being no man at the bow on look-out. The proof showed

a look-out te have been kept there when the boat started, an hour
before,  According o one witness, both the captain and pilot
were at the time of the accident on the bridge belween the
paddle-boxes ; according to another witness, the pilot alone wae
there. The time was night, dark, rainy ; the steamer had lights,
but the smack had not. An acquittal was directed. Park, J.,
observed, among other things, that the question involved was,
whether there was * gross negligence.”?

§ 670. Views of the Intent : —

Specific Intent Tnnecessary. — Lhe intent need not be to kill ;4
while yet the law, neither under this title nor under any other,
would tolerate the conviction of one for crime unless his mind

i Reg. v. Pocock, 17 Q. B. 34, 88, 24 ¥ Rex v, Allen, 7 Car. & P. 153. See
Eng. T. & Eq. 190. See Vol. L. § 22— Reg, » Marriott, 8 Car. & P. 425,
27, + Vol. L § 217, 814, 318, 321, 838, 342,
2 Hilton's Case, 2 Lewin, 214. 334, 738 ; post, § 679,
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were criminal.! Perhaps the full discussion of the question of
the intent necessary to constitute a crime, contained in the pre-
ceding volume,? will better guide the reader in cases of homicide
than any thing which can be said here.

§ 671. Drunkenness. — In the first volume, also, was considered
the effect of drunkenness in homicide,? as well as in other crimes,
No further discussion of the question is needed here.

III. What Indictable Homicides are Murder and what are Man-~
slavughter, ’

§ 672, Murder is of “Malice aforethought” — We saw, in the
historical subdivision of this e¢hapter, that, according to ihe terms
of the old statutes which have separated indictable homicides
into the two degrecs now known as murder and manslaughter,
the former are distinguished from the latter by being committed
of “malice aforethought,” or perhaps, to speak more exactly,
“wilfnlly and of malice aforethought.”4 The word * wilfully,”
however, does not appear to add any thing to the meaning of the
expression ; while, for still other reasons appearing in the work
on Criminal Procedure, there is more than doubt whether it
ought to have place in the definition of murder.® To ascertain,
therefore, whether a felonious killing is murder or manslaughter,
wg have simply to inguire whether 1t was committed of “malice
aforathonght ™ or not.

§ 673, Difficulties and their Source. — But this inquiry is not a
simple one. In former times, when in felony prisoners were
compelled to appear without counsel, and the judge was in a
measure counsel for them, and when the distinetion between the
functious of judge and jury was not well defined, and judges
undertook to assist jurors as to the facts more than they do now,
many things were laid down from the bench and transferred to
our Jaw books, of which no one can say whether they wers
meant to be opiniens on the law or on particular facts in evi-
dence. And, particularly in homicide, it was customary 8 for the

1 Vol. L § 287. vania ». Lewis, Addison, 279, 28%; Teo.
2 Vol L § 205, 206, 286 et seq. ple ¢, Fuller, 2 Parker C. C. 18,
% Vol 1.§ 897 ot seq.; People v. Ham- ¢ Ante, § 628-628; Crim. Proced. TL
mili, 2 Parker C. C. 223 ; People v. Rob-  § 408-500.
inson, 2 Parker C. C. 235; Pennsyivania 5 Crim. Proced. IL § 545, 548,
v. McFall, Addison, 265, 257; Pennsyl- 8 Vol L § 848,
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jury to find the special facts, and submit them to the court to
determine whether the grade of the crime was murder or man-
slaughter, Dut the form of the finding was largely such as com-
pelled the judges te draw inferences of fact from facts found;
these infcrences have been transmitted to us in the hbooks as
though they were inferences of law ; they have been subsequently
followed; and so a system of things has grown up, contrary to
trae principle and true law. Is it, then, a question of law,
whether, under the particular eireumstances of & case, the killing
is to be deemed of *malice aforethought,” or is it a mere ques-
tion of fuct whether or not the prisoner’s mind was in a state
described by the words “ malice aforethought”? Now, accord-
ing to what we read in the books generally, this question is a
mixed one, wherein law and fact are so blended as to leave the
parfition line at places uncertain, and at others variable and
jagged.

§ 673 2. The Presumptions. — It is plain, therefore, that the
difficulties attending our present inguiry relate to the presump-
tions, whether of Yaw or fact, to be drawn from acts, as consti-
tuting or not the “malice aforethought” .which distinguishes
murder from manslaughter. DBut this dectrine of presumptions?!
is unsettled and uncertain in all the departments of our law,
while it is speeially so in the law of our present sub-title.
What was rcasonably clear once is dim now; for time, in this
matier, has brought mists, not sunshine. Thus, in 1727, at
the close of the reign of Geo. L., Raymond, C. J., delivering the
unanimous opinion of the twelve judges of England, said: * The
judges are to determine what is malice, or what is a reasonable
time to cool; and they must do it upon the circumstances of the
case ; the jury are judges only of the fact, and we must defer-
mine whether it be deliberate or not. Hence it is, that, in sum-
ming up an evidence, the judges direct the jury, if you believe
such a fact, it is so; if not, it is otherwise ; and they find either
a general or a special verdiet upon it. There is no instance where
the jury ever find that the fact was done of malice, or that the
party had or had not time to cool; but that must be left to the
judges upon the circumstances of the case.”? Now, according

! Crim. Proced. I § 1086-1151; in 2 Rex v. Oneby, 2 Stra. 766, 773
case of homivide, Ib. 1L § 598-608.
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to the modern cases, as well as the ancient, it is a guestion of law.
not of fact, whether or not a particular interval amounts to a:
suflicient cooling time ;! but it is not the doctrine of all the courts
?f the present day, that, upon certain facts being established,
1t 13 exclusively for the court to draw the inference of malice.2
Still, after an examination of the cases, one is surprised to find
how uncertain and unsettled this sort of question is in those of
modern date.

§ 673 5. In Principle. — According to the analogies of the
mod.ern law of evidence, and the better procedure before juries,
the judge, in charging 2 jury, should tell them that the homicide,
to be murder, must be committed of what the law terms malice
aforethought, which is a technical term in legal language, with a
dfgﬁned legal meaning. He should then explain its mZa;Jing as
viewed in connection with the facts in evidence; and expl’acin
the presumptions which may be deduced from the facts 5 adding,
that it is for them to lock at the evidence, and the 1'easonable:
ness of the presumptions suggested, and decide, as a question of
fact, whether or not the law’s malice aforethonght existed in
the present instance. N

§ 674. Further Course of this Sub-title, and how divided. — I} i3
perceived that the difference is, whether these presumptions are
of law or of fact. The difference, therefore, will not embarrass
our future discussions. If one court deems a presumption to
be of law, it can give direction to a eause on that basis ; if an-
othfzr deems it to be of fact, it can instruct the jury on that
b'fmsns; and the elucidations of this sub-title will be equally scr-
viceable to both. We shall consider, First, The intent ; Secondly
The act viewed apart from what may be the real intent; 'I‘]u'rdly’
The act viewed in combination with the intent; Fourthly Tht;
act v1gwed in connection with the conduct of the person k,illed
B4 exc:l?ing the passions, or otherwise; Fifthly, Such act contem:

plated in reference to the conduct of third persons; Sixthly, The

distinction between murder and manslaughter under the statutes
of some of our States.

1 Post, § 718, Flana
» gan ». The State, 46 . f
? Dukes ». The State, 14 Fla, 499 Reg. ». Eagle, 2 Fust._e& n %;15? ng'
People ». Campbell, Edm. Sel, Cas. 807; People 2. Aro, 6 Cal. 207 *
The State @ Tachanatah, 64 N. C. 614; ’ ’
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§ 675. Fivst. The Intent distinguishing Murder from Man
slaughter : —

wIMalice aforethought” interpreted. — According to ordinary mod-
ern methods of dealing with statutes, the term * malice afore-
thought” would be accepted as merely referring to the intent
with which a homicide is committed. But, at a time when
cowrts took more liberties with legislative words than they do
now, it received a more liberal construction, which became &
part of the law itself, and remains to the present day. It may,
thervfore, be deemed to signify, not actual malice,” or actual
« aforethought,” or any other actual state of the mind, but any
such combination of wrongful deed and mental culpability as
judicial usage has determined to be sufficicnt to render that
murder which elsc would be only manslaughter. 3Lill the books
generally define malice aforethought to be such a depraved con-
dition of mind as shows a total disregard of social duty, and &
heart Lent wholly on evill Of course, if a mau, without any
justification, deliberately resolves to take a human life and takes
it, this is murder. ~Hence, —

Malice exprese or implied. — It is common in the books to speak
of the malice in murder as being either express or implied, —a
distinetion of no practical value.

§ 676, Intent to kill. — An actual intent to take lile is not a
necessary ingredient in murder,® any more than it is in man-
slaughter, Still, if, in a particular instance, ihis acétual Intent
exists, it may make that murder which otherwise would not be
¢riminal, or would be only manslaughtert On the other hand,
the intent to take life may exist while there is no crime comunit-
ted in teking it. Itis so when an oflicer executes sentence of
deaih under a lawful warrant, or one in self-defence intention-
ally takes the aggressor’s life to save his own, as well as in vari-

! The State » Jarrott. 1 Ire. T6; 287; Nye n People, 35 Micl. 16; Farrie
Tnited States o Cornell, 2 Masan, 60, 91; - . Commenweslth, 14 Bush, 362,

The Stute & Smith, 2 Strob. 77, And see
Beauchamp v, The State, § Blackf. 209;
Vol. I § 427, 420, Bee also People ». 13-
vine, Edm. Sel, Cas. 391; Heg. » Noon,
8 Cox (. €. 137 Wellae ». People, 30
Mich. 16; Commonwealth v Drum, 8
Bmith, Pa. 9; McAdums & The State, 25
Avk. 405; The State » Decklotts, 19
Iowa, 447 The State v. Gillick, 7 Iows,

2 Rex v Oneby, 2 Sira. 766, 7705
Warren . The State, 4 Coldw. 1303
Perry r, The State, 43 Ala, 21; People »
ilang, 44 Cal. #6; Read » Common-
woealth, 22 Grat, 924,

3 Post, § 679 ot seq.; Scott n The
State, 37 Ala. 117; People w Freel, 48
Cul, 436; The State » Decklotis, 19
Towa, 447,

¢t Post, § 692-6M,
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ous other circumstances.! And in some ecircumstances, when
one intends to take life and does it, his offence is manslaughter,
but not murder.? - Thus, in the language of Redfield, C. J., sit
ting in the Vermont court, “if the jury should regard this as a
bona fide case of mutual combat, without previons malice on the
part of the accused, and that mutual blows were given beiore
the accused drew his knife, and that he drew it in the heat and
fury of the fight, and dealt a mortal wound, although with the
purpose of doing just what he did do, — that is, of taking life,—
or what would be that intent if he had been in such a state as
properly to comprehend the nature of his act, still it is but man-
slaughter.” 8

§ 677, “ Aforethought” — The word « aforethought,”* in the
definition of murder, has been construed by the courts to mean
almost, if not quite, nothing. There is no particular period
dwing which it is necessary the “malice” should have existed,
or the prisoner should have contemplated the homicided If, for
example, the intent to kill, or to do other great bodily harm, is
executed the instant it springs into the mind, the offence is as
truly murder as if it had dwelt there for & longer period.® Still
premeditation may be an element showing malice wlien otherwise
it would not sufficiently appear.” Thercfore, —

“Malice.” — The “malice ” of the old statute is the principal
thing ; it must always exist in murder.?

§ 678, Drunkenness.— In considering ihe offect of drunken-
ness as an exeuse for eriminal aets, the writer brought to view
many things relating to the intent in homicide. To that discus-
sion, therefore, the reader is referred.®

CHAP. XXIIT. | HOMICIDE, FELONIOUS, § 681

§ 679. Secondly. The Act viewed apart from what may be the
Real Intent : —

Congerning Technical Rules — (Intent). —In the criminal law,
all acts, strictly, are referred to the intent; for, according to a
doctrine already explained,! erime exists only in the mind. Yet
the law, in many departments, has established rules to determine
the mental condition ; and, as applied in some circumstances, has
given them an arbitrary foree ; so that somctimes a man who in-
tenticnally does a thing is estopped to deny the intent legally
attached to the doing.® For various purposes, the real intent
may generally, perhaps always, on a charge of crime, be inquired
into; yet, in the cases to which we are now referring, the party
is still precluded from denying the existence of the intent in
law. And so, when a man means to do certain things, which he
does, and the death of another follows, he is adjudged guilty of
murder or manslaughter, whatever may be his real motive. Tt is
to things thus intentionally done, as they concern this result, that
we are now to direct our attention.

§ 680. Using Deadly Weapona, — As ge.neml doctrine, subject,
we shall see, to some qualifications, the malice of murder is
conclusively inferred from the unlawflul use of a deadly weapon,
resulting in death.?

Defined. — A deadly weapon is one likely to produce death or
great bodily injury.* And it has been held, and it is probably
the general doctrine, that the question of what is a deadly wea-
pon is one of law for the court, not of fact for the jury.?

§ §81. Whether Rule as tg, is of Law or Fact.— If therc 15 to be
2 rigid rule of law on the subject, it is reasonable to hold, that,

1 Post, § 685; People r. Barry, 51 Cal.
857.

2 Maher =, People, 10 Mich. 212, 219;
Lrwin v. The Blute, 20 Olio State, 186;
Nye v. People, 35 Mich. 16,

¥ The State v. MeDonnell, 32 Vi 491,
641. TFo the like cffeet is Dennison o
The State, 13 Ind, 610,

4 The word in the English statute,
from which the distinciion between mur-
der and manslaughter has come 10 us, is
% prepensed.”  Bee ante, § 624628

5 Post, § 605, T28. :

6 Post, § 695 ; People ». Clark, 3 Seld.
885 ; Mitehurm 2. The State, 11 Ga. 6815;
Green v. The SBtate, 13 Misso. 382; Rex
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v. Legg, J. Rel. 27, 128&; Beanchamp v.
The State, 6 Blackf, 299; United States
v Cornell, 2 Mason, 60, 91; MeAdums =
The State, 25 Ark., 405 ; MeKenzic v. The
Stare, 26 Ark. 331; The State » Deck-
Intts, 19 Lnwa, 447 Nichols ». Commons
wealth, 11 Bush, Ky. 675

¥ Dennison v The State, 13 Tnd. §10;
Lanergan o People, 50 Barb. 206,

¥ McMillan = The State, 35 Ga. 64;
Warren », T'he State, 4 Coldw. 150; Perry
v The Blate, 48 Ala. 21; Ex parte Moore,
40 Ind. 197; Murphy » The State, 31
Ind. 511; People ¢, Freel, 458 Cal. EE
Read =, Commonwenlth, 22 Grat, $24.

¥ Vol L. § 397 et seq.

where one uses a deadly weapon

1 ¥ol. 1. § 287.

2 Vol. T. § 370, 734, 735; The State o.
Smith, 2 Strob. 77; 1 East I C. 371;
Short &, 'The State, 7 Yerg. 510.

® The State » Smith, 2 Strob. 77; Rex
v. Thotus, 7 Car. & 1% 817 Grey’s Case,
J Kel 615 8. e, nom. Gray's Cuse, J. Kel,
183, Keat’s Case, Skin. 666; Rex v, Hazel,
1 Twacl, 4th ed. 368, 383 ; ante, § 02%;
United States v, McGlue, 1 Curt. O C. 1;
Green o, The State, 28 Missis. 687 ; Glad-
flen v, The Stute, 12 Fla, 562 The State
v. Mullen, 14 La. An. 5703 Clem v, The
State, 81 Ind. 480; Murphy v The State,

withont justification, he evinces

31 Ind. #11; Head » The State, 44
Missis. 731; DLvans » The State, H
Missis, 762, And sec Jones = The State,
2% Ga. 5; The State v Fergnson, 2
I, & 0. 618; United States » Wilt-
Lerger, 3 Wash., C, C. 515; The State ».
Sisson, 3 Drev. 58; Kriel v. Common-
wealth, 5 Bush, 362,

4 Srat. Crimes, § 320

5 Siat, Crimes, § 820; The State ».
West, & Jones, N. C. 503 ; Commonwealth
w, (PDBrien, 119 Mass. 312; The State o
Rige, 10 Nev. 284, 290. But see The
State v, Harper, 68 Misao. 425,
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a disregard for human life and safety amounting to “ malice.” TIn
matter of principle, the doubt is, whether the rule should not be
one of mere advice to the jury, rather than of inflexible law.
The author, were it for him to decide, would commitall questions
of this sort to the mere advisory list ; for he cannot discover by
what principle either of poliey or right a judge is permitted, when
the law requires “ malice aforethought ™ to constitute murder, to
tell the jury that, whatever their actual belicf may be, they must
find the prisoncr guilty of this particular ¢ malice,” provided they
believe he produced death with a particular kind of weapon.
And, contrary to what seems to be the doctrine of most of the
cases cited to the last section, there are others which either sub-
mit to the jury ? the question of malice, or in matter of law hold
that the killing was no more than manslaughter, though a deadly
weapon was used without justification® Thus, —

Not used as Deadly. — If the deadly weapon iz employed neither
with dircet aim nor in a manner likely to be deadly in the par-
ticular instancs, it is not to be legally regarded in the particular
instance as deadly* This proposition may be viewed as resulting
rather from the gencral course of decision than as being estab-
lished directly by any express adjudication. = Again, —

Careless Use.— If a person kills another by the merc careless
use of a deadly weapon, he commits only manslaughter.?

§ 682. Tilustrations of Death from Deadly Weapon, — Let us look
at some specific instances : —

Shooting to frighten Horse. — Where the prisoner fired a pistol
at a person on horseback, and the ball caused the death of an-
other, the offence was held to be murder; though his motive was
merely to frighten the horse, and cause it to throw the rider.
The judge observed: «“If the prisoner’s object had been nothing
more than to make Carter’s horse throw him, and he had used

1 Bee Crim. Proced. 1. § 1086 ot seq.;
II. § 601,

% Ante, § 673 n; post, § 684,

3 Reg. v. Selten, 11 Cox C, C. 674;
Commonwealth z. Drum, % Smith, Pa. 9;
The State v. Harrison, & Jones, N. C. 115;
Philips ». Commonwenlth, 2 Davail, 328;
Anderson ©. The State, 8 Heisk, 86; Mil-
ler v. The State, 37 Ind. 432; Hurd ».
Feople, 25 Mich. 405; Donnellan ». Com-
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monwealth, T Bush, 676 ; Reg. v. Welsh,
11 Cox €. C. 336: Ex parte Wray, 30
Missis. 673.

t The State ». Roane, 2 Dev. 68;
The State ». West, & Jones, N. C. 505.

5 Reg. v. Noon, 6 Cox C. C. 187; The
State v. Roane, 2 Dev. 58, Where the
carelessness is imaignificant in degree,
his act is not indictable. Foster, 268
265. See Vol L § 216
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such means only as were appropriate to that end, then there would
be some reason for applying to his case the distinction,! that,
where the intent was to commit only a trespass or & misde-
meanor, an accidental killing would be only manslaughier,” 2

§ 683. Gabbett’s Niustrations, —— Gabbett has collected several
cases, which he states as follows. Speaking of the right to in-
fict —

Chastisement.— He says « * « If the correction exceed the bounds
of due moderation, either in the measure of it, or in the instrument
made use of for that purpose, it will be either murder or man-
slanghter, according to the circumstances® As where, upon &
chiding between man and wife® the husband struck the wife
with a pesile, so that she died, it was held to be murder? [ case,

,the reader perceives, of a deadly weapon employed] ; so where a
‘woman kicked and stamped on the belly of her child [a case, in

prineiple, of the use of a deadly weapon] ; and, in another case,
where a smith, npon some cross answer given by his servant, and
having a piece of hot iron in his hand, ran it into the servant’s
belly® And in Hazel's Case, where the prisoner, having em-
ployed her step-danghter, a child ten years old, to reel some yarn,
and finding some of the skeins knotted, threw at the child a four-
legged stool, which struck her on the temple, and caused her
death soon afterwards, it was specially found by the jury that the
stool was of sufficient size and weight to give a mortal blow; but
it being also found, that the prisoner did not intend, ab the time

1 Post, § 604,

2 The State ». Bmith, 2 Strob. 77,
opinion by Evans, J.

8 Ante, § 663,

% 1 Gub. Crim. Law, 470, 471.

51 ITale P.C. 454 ; Foster, 262; ante,
§ 620,

¢ Chastizsa Wife. — The right of a
man to inflict physical chastisement on
his wile is not recognized in the United
States, us it was formerly in England.
Vol. 1. § 801; 1 Bishop Mar. & Div.
§ THLTHT. -

T Dalton Just. p. 345, . 145, § 6,

¥ Anonymons, stated J. Kel 64
Deadly Weapon in Chastisement. —
In Grey's Caze, J. Kel. 64, the defend.
ank, & blackswith, had broken with a

rod of irom, the skull of his servant,
whom he did not mean to kill; and thia
was held to be murder. The judges ob-
gerved ; “If a father, master, or school-
master will eorrect his child, servant, or
gcholar, he must do it with such things
as are fit for correction, and not with
such Instruments as may probably kill

them. Tor otherwise, under pretence of

correction, a parent might kill his child,
or & maater hia servant, or a school-
master his scholar; and a bar of iron i3
no instrument for eorrection. 1t is all
one as if he had run him theough with
a sword. . . . And therefore, where a
master strikes his servant willingly with
such things as those are, i death ensug
the law shall judge it malice prepense.”
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she threw it, to kill the child, it was considered to be a doubtful
case, and no opinion was cver delivered by the judges.”*

§ G841, Weapon for Chastisement, continued, — * And in judging
of the measurc and manner of the punishment, it is not only to
be considered whether the weapon be a dangerous one, or likely
to kill or maim, but due regard is also to be had to the age and
strength of the party. As in Wigg's Case, the facts of which
were, that a shepherd boy having suffered some of the sheep
which he was employed in tending to escape through the hurdles
of the pen, the boy’s master (the prisoner) seeing the sheep get
through, ran towards the boy, and, taking up a stake fhat was
lying on the ground, threw it at him, which hit the boy, and
fractured his skull, of which fracture he scon afterwards died;
the jury, under the direction of Nares, J., found the prisoner
guilty of manslaughter; this learned judge having in substance
told them, that, if they thought the instrument so improper as to
be dangerous and likely to kill or maim (the age and strength of
the party killed being duly considered), the erime would amount
to murder, as the law would in such case supply or presume the
malicions intent; but that, if they thought the instrument,
though improper for the purpose of correction, was not likely
to kill or maim, the crime would only be manslaughter, unless
they should aleo think that there was an intent to kill.” 2

§ 685, Deadly or not, in Chastisement. — The offence, where cor-
rection is inflicted with an instrnment not deadly, but improper for
correction, or with a proper instrument to an improper degree,
wherchy death unexpectedly cnsucs, is manslaughter ;3 and this
proposition, compared with the doetrines of the last threc see-
tions, illustrates clearly one of the distinctions between these two
classes of felonious homicide.

CHAP. XXI[.] HOMICIDE, FELONIOUS. § 657

causing death is responsible at all to the eriminal law, his offence
is manslaughter only ; because he neither inteunded death, nor
used with the patient means which he knew were likely to put

" the Jife in peril.

§ 686. Bxposure of Dependent Persons — (Infants}.— Another
illustration may be found in cases of the exposure or neglect of
infants and other dependent persoms;? if the act is one of mere
negligence, not clearly showing danger to the life, yet, if death
follows, the offence is only manslaughter ; whereas, if the expos-
ure or neglect is of a dangerous kind, it is,;murder.? T'or example,
if there is an infant of tender years, and the person under ohli-
gation to supply food withholds it, wherchy the child dies, this is
murder.?

Withholding Necessaries — { Wife - Child — Servant). — But or
dinarily, if a husband should deny necessaries to his wife, and
ghe should die, — since this act is not s¢ immediately dangerous
to the life as the other, — he would be guilty only of manslaugh-
ter ;® and perhaps a parent withholding food and the like needful
things from a grown-up and competent child, might under similar
circumstances be guilty to the same degree® DBut the case of a
gervant-girl, sixteen years old, and not under duress, was held to
be different ; she being capable of making complaint and taking
care of herself, those who deny her proper food are not answer-

able to the criminal law.’
Asgganlting Helplesa Person, — The old case of a son Cal‘rying, in

a frosty and cold time, his sick father from place to place, against
his will, whereby the father died, illustrates the same "point, this
homicide having been held to be murder.®

§ 687. Other Dangerous Acts.— And there are other acts, di-

Malpractice of Physician.— The case of a medical man attempt-
ing to cure one, yet killing him through unskilfulness or gross
carelessness, Ulustrates also the same distinction. If the person

I Rex », Hazel, 1 Leach, 4th ed. 563,
1 Eaat 1% C. 230; 1 Gab. Crim. Law,
470, -
2 There was another point in the case,
which might have induced the jury to
return a verdict of manslaughter, rather
than of murder. Rex . Wiggs, 1 Leach,
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4th ed. 378, note; 1 Gab. Crim. Taw,
471. See alzo Rex ». Conner, 7 Car. &
P. 438,

% Anie, § 620, 663, 682 ; Rex v. Cheese-
man, 7 Car. & P. 455; Ancnymous, 1
East P. C. 261 ; 1 Hawk.P.C. Curw. ed
P85, §6

1 Ante, § 664, and cuses there cited.

? Ante, § 660662

# Reg. v Plummer, 1 Car. & K. 600;
Reg. ». Crumpton, Car, & M. 697 ; Rex o
Saunders, 7 Car. & P. 277; Rex » Self,
1 Leach, 4th ed. 137, 1 East P. C. 226;
Reg. v Renshaw, 11 Jur. 616, 616, 2 Cox
C. C. 285, %0 Bng. L. & Eq. 593 ; Reg. v
Waters, Temp, & M. 57, 1 Den. €. C.
356, 13 Jur. 130, 18 Law J. x. 8 M. O,
63 Reg. ». Marriolt, 8 Car. & P. 425;
United States v. Freeman, 4 Mason, 505 ;
Reg. ». Walters, Car. & M, 161, Sce
Reg. v. Middleship, & Cox C. C. 275.

¥OL. 1, 25

* Rex » Squire, 1 Russ, Orimes, 34
Eng. ed. 499 ; Rex ». Saunders, 7 Car. &
P27

6 Reg v Plommer, 1 Car. & K. 800

‘Bee ante, § 662

& Heg. v, Hdwards, B Car. & P. 6il.
See Reg. ». Conde, 10 Cox C. C. 547,

7 Ree. v 8 , 6 Cox C. C. 270,

8 Dalton Just. ¢. 145, § 4. See and
compare Reg. » Middleship, 6 Cox C. C.
275; Reg. v. Knighrs, 2 Fost. & F. 40;
Albricht ». The State, 6 Wis.74; Reg. o
Wagstaffe, 10 Cox C. C. 630; Heg. n
Downes, 1 Q. B. Tn. 25
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rectly tending to take life, the doing of which, if death follows,
is murder. Indecd, all acts having this direct tendency, and not
required by any duty, appear to be of this sort; while, if their
liability to cause death is more remote, the doing of them with
fatal results will be only manslaughter. Therefore, —

Bxposure to Small-pox. — If one confines another, even a pris-
oner, who has not had the small-pox, with an infected person,
whereby the once confined takes it and dies, he is chargeable with
murder.!  Also, —

Necessaries for Prisoner. — It is the same if a jailer puts his
prisoner in an unwholesome room, and denies him neecssaries for
cleanliness, whereby death is produced; he, too, is guilty of
wmurder.?

§ 638. TFurther Dlustrations of Dangerous Agts — (Horse used to
Btrike — Discharging Gun — Stones from Housa-top }.—~And Hawking
observes, that he is guilty of murder « who kills another in doing
such a wilful act as shows him to be ag dangerous as a wild beast,
and an enemy to mankind in general; as, by going deliberately
with a horse used to strike,® or discharging a gun among a multi-
tude of people, or throwing a great stone or a picee of timber
from a house into a street, through which he knows that many
are passing ;¢ and it is no excuse, that he intended no harm to
any one in particular, or that he meant to do it only for sport, or
to frighten the people, &c.” 3 In these cases, it is perceived, the
act which takes away the life is both unlawful and of a directly
dangerous nature.

§ 689. Formula of Dactrine. — The doctrine may be stated as
follows: If an act is unlawful, or is such as duty does not de-
mand, and of a tendency directly dangerous to life, the destruc-
tion of life by it, however unintended, will be murder. But if
the act, though dangerous, is not directly so, yet sulficiently dan-
gerous to come under the condemnation of the law, and death
unintended results from it, the offence is manslaughter; or, if it
is one of a nature to be lawful, properly performed, and it is
performed improperly, and death comes from it unexpectediy,

1 Castell v. Bambridge, 2 Stra. 854, 4 Bee Foster, 262, 264. And sce Vol

858 ; ante, § 666. L § 814,734 ; 1 Hawk. . C. Curw. ed, p.
2 Rex ». Huggins, 8 Stra. 882, 2 Ld. 86, §4; Foster, 262-284.
Rayin. 1574 - %1 Hawk. . C. Curw. ed. p. 86, § 12
5 See 3 Greenl. Ev. § 147,
386
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the cffence still is manslaughter. To continue our illustra-
tions: —

§ 690, Chastisement, again. — The correction of a child by the
rod is a lawful act when properly done ; conscquently, if the cor-
rection is excessive, the offence, when death follows, is only man-
glaughter, as we have already scen.! But a correction with a
deadly weapon is never lawful, and, as we have seen,? it subjects
to the charge of murder if death follows. So, —

Beating not in Chastisement. — * Whenever,” says Hawkins,
speaking of cases other than of parents and the like, * a person,
in cool blood, by way of revenge, unlawlully and deliberately
beats ancther in such a manner that he afterwards dies thereof,
he is guilty of murder, however unwilling he might have been
to have gone so far;” 2 because here, the rcader perceives, there
is no right of correction, even with a proper instrument. Yet
this doclrine of Tlawkins is stated a little too broadly; for, if
the beating, however wrongful, was neither with a deadly weapon,
nor carried fo a degree evidently dangerous, and there was no
intent to kill, but unfortunately death followed, the offence would
amount only to manslanghter.t

Careless Use of Way, — Wherc a man uses a public highway so
carelessly as to cause the death of a human being, he is guilty
of manslaughter only ;% because he had the right to make use of
the way properly and carefully.®

§ 69]1. Death from Misdemeanor. — If one is commiiting a
mere criminal misdemeanor, of a sort endangering human life, so
that the element of danger concurs with the element of the un-
lawfulness of the act, the accidental causing of death is murder.?
Therefore, — _

Deadly Missiles in Riot. — W here death is unintentionally in-
flicted by rioters who use deadly missiles, - as where one of them

1 Ante, § G85. ¢ And see Shiclds » Yonge, 15 Ga.
2 Ante, § 680, 633. 345 ; Chirystal v, Commonwealth, 9 Bush,
3 1 Hawk. I, . Curw. ed. p. 99, § 41. 6069
And see Penusylvania, v. Lewis, Addison, 7 Rex ». Plummer, J. Kel. 100, 12
era. . Mod. 627, 621; Rex ». Sullivan, T Car.
+ The State v. Farrott, 1 Ire, 76. & P. 841; Commonwealth o, Keeper of

§ Ante, § 667; Rex v. Grout, § Car. Prison, 2 Ashm. 227; Reg. ». West, 2
& T 629; Rex v. Timmins, 7 Car. & P.  Car. & K. 784; People ». Enoch, 13 Wend.
499; Rex v. Walker, 1 Car. & P. 820; 159, 174; Ann ». The State, 11 Humph.
Rex 2, Bwindall, 2 Car, & K. 230; Rex v 159, 183. And see Reg. v, Walters, Car.
Green, 7 Car. & P. 156; Rex . Mastin, & M. 164; Reyg. v. Howell, 9 Car. & P.
6 Car. & P. 596. 437.
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throws a stone at random, whereby a man is killed, —all are
guilty of murder.! And - '

Abortion. — If one administers a drug te a pregnant woman,
or does to her any criminal act, the ohjeet of which is merely to
produce an abortion ; yet, if, in consequence of this act, danger-
ous in its tendency, the mother dies,? or the child is prematurely
born, and dies from the too early exposure to the external world ;8
he is guilty of murder.

Other Dangerous Misdemeanors. — Hawkins says: “If a man
happen to kill another in the execution of a malicious and delib-
erate purposc to do him a personal hurt, by wounding or beating
him ; or in the wilful commission of any unlawful act, which
necessarily tends to raise tumults and quarrels, and conseguently
cannot but be attended with the danger of personal hurt to some
one or other, — as by committing a riot, robbing a park, &c., he
shall be adjudged guilty of murder.”*

§ 692. Death from other Misdemeanors — Civil Treppass. — LDe
doctrine of these cases does not wholly exclude considerations of
the intent. And if the act were not directly dangerous, yet done
with the motive of committing a misdemeanor, the offence would
be manslaughter ;® but, if, still not being dangerous, the motive
were merely the commission of a civil trespass, the unintended
death would not be indictable under all circumstaneces, though
under gome it would be manslaughter. To lay down, as to this,
an exact rule, sustained by authorities, seems impossible. But,
to illustrate, —

CHAP. XXTIL. ] HOMICIDE, FELONIOUS. § 693

Discharging Gun. — When a man discharges a gun at another’s
fowls, in mere wanton sport, he commits, if he accidentally kills
a human being, the offence of manslaughter, while his intended
act is only a civil trespass ;1 and the same is the result when the
firing of the gun, which produces death, is with intent simply to
frighten another ;2 or when one carelessly discharges the con-
tents of fire.-arms into the street.?

Dangerous Act in Frolic. — And where a lad in a frolic, without
meaning harm to any one, took the trap-stick out of .the forepart
of a cart; in comsequence of which it was upset, and the carman,
who was in it, putting in a sack of potatoes, was thrown back-
ward on some stones and killed ; the lad was held to be guilty of
manslgughter.s

§ 693. Frolic Dangerous or not — Migdemeanor or not. -— In the
cases mentioned in the last section, the thing done was of danger-
ous tendeney, but not directly dangerous. And so it has been
laid down, that, where a fatal blow is ¢ inflicted in sport, under
circumstances ot of themsclves caleulated to produce personal
injury;” if death follows accidentally, the thing is not indiet-
able even as manslaughter.® - Yet this doctrine must be qualified
to the extent, that an assault and battery, or other criminal mis-
demeanor, was not intended ; because, if such was the intent,
the killing will be either murder or manslaughter, according to
the circumstances.® But, — '

Physic in-Sport. — Giving one physic in sport, if it kills him, is
manslaughter.”

1 Rex v. Plummer, supra. See Rexw.
Hodgson, 1 Lencly, 4th ed. 6 ; Rex » Hub-
son, 1 Bast I, C. 258, belng 8. 0. Rex o
Rankin, Rass, & Ry, 43; Reg. ». Wallis,
1 Balk, 354, 835; Manscil's Case, 2 Dy,
128 h., pl. 60; The State ». Jevkins, 14
Rich. 215; Friery v. People, 2 Abb, Ap.
Dee. 215, Hawkins says: “It secms
elear, that, regularly, where divers per-
pons resoive to resist all opposers in the
commission of any breach of the peace,
and to execute it in such a manner asg
naturally tends to raise tumults and
affrays ; as by committing a violent dis-
peisin with great numbers of people,
bunting in a park, &e.; and in so doing
happen to kill & man, they are all guilty
of wurder; for they must at their peril
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abide the event of thelr actions whe wil-
fully engage in such bold disturbances
of the public peace, in npen opposition
to, and defiance of, the justice of the
nation.” 1 Iuwk. P, C. Curw. ed. p. 101,
§ al.

2 1 East I’ C. 264 ; Commonweslth o,
Keeper of Prison, 2 Ashoi, 227; ante,
§ 641, 6i57.  And sce Commoenwealth v
Parker, & Met. 2G3, 2653,

2 Reg. v. West, 2 Car. & K, 784,

¢ 1 Hawk. . C. Curw. ed, p. 86, § 10,

& Post, § 834 ; The State e, Smith, 82
Maine, 86%; Reg. . Packard, Car. & M.
236, And see Chicliester's (use, Aleyn,
12. In these cases the aet done must be
malum inse. Vol L § 332 See also Rex
v. Murphy, & Car. & P. 103; ante, § 620,

I Vol . § 234; 1 East P. C. 255,
Bhooting Game. — But ordinarily, if
one, shooting at game, accidentally kills
5 man, he is not indictable, Says East:
“Jf an act, not uptawful in itself, as
shooting at gume, be prohibited to be
danc unless by persons of a certain de-
peription, the case of a person not Gomn-

ing under that desecription, offending

againat such statute and in so doing
unfortunately Ekilling another, will fall
under the sumac rule as that of a qualified
man, and must equally be attributed to
migndventure.” 1 East 1°. G, 260, And
ren Vol T, § 520333,

2 The State ». Roane, 2 Dev. 58.

8 Twople v. Fuller, 2 Parker C. C. 16.

t Wex v Sullivan, 7 Car. & P. 641,

And see, as to where one covers another *

with straw, and sets fire to it; if the
intent is to do a serious bodily hart, and
death follows, the offence is marder; if
merely to frighten, it Is muanslaughter.
Errington’s Caze, 2 Lewin, 217,

& Heg. v. Conrahy, 2 Crawf. & Dix C,
C. 88, And see Rex v, Waters, § Car. &
P. 328,

¢ And see Reg. v. Packard, Car. & M.
288 Gore's Case, 9 Co. 81 2. In the
latter of these cases it is said: Poison
laid for Vermin. — ** If one prepares rats-
Bane to kill rats and mice, or other
vermin, and leaves it in certain places,
to that purpose, and with no ill intent,
and one finding it cals it, it is not felony,
Because he who prepares the poison has
ne ill or felonious intent.”

¥ 1 Enst P. C. 264,
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By Servant contrary to Command. — And in the time of slavery
the same was held where a slave administered to a child, * con-
trary to a general command not to give the child any thing what-
ever,” a dose of landanum resulting in death, while the intent of
the slave was to produce a merc harmless sleep.!

Whip Horse, — One who whips a horse on which another is
riding, so that the animal springs out and runs over a child whom
it killg, ig guilty of manslaughter ; but the person on the horse,
not having done wrong intentionally, escapes punishment.?

§ 694. Thirdly. The Act which distinguishes IHurder from
Manslaughier viewed in Combination with the Intent - —

Some other Offence Meant. — Though the intent of the wrong-
deer Is not to take human life, and the thing which he does is not
of the dangerous sort contemplated in the last fow paragraphs,
still, by accident, it may result in death. And if it does, and if
the thing intended was malum i se and indictable, whether as
felony or misdemeanor, a discussion in our first volume shows that
a felomious homigide is committed.® As to whether the homicide
is murder or manslaughter, —

Felony Meant. — It is a common and plain rule, that, whenever
one does an act with the design of committing any felony, though
not a felony dangerous to Inunan life, yet, if the life of another is
accitlentally taken, his offence is murder.* In the application of
this rule, statutory felonies ave the same as felonies at the common
law.8

Misdemeanor Meant.— On the other hand, still supposing the
thing done not to be of dangerons tendency, the offince, when
death accidentally follows the commission of a misdemeancr, is,
as we have seen,® manslaughter.

§ 695, The Killing intended. — Where the killing is intended,
and is not lawful, it is generally murder;® but, under circum

CHAP, XXIIT.] HOMICIDE, FELONIOUS. § 696

stances of provocation, or of mutual combat, it may be reduneed
to manslanghter,! If the law authorizes or permits it, there is no
erime. To render an intentional killing murder, there is no need
that the intent to take life should have existed any particular
time beforc the act is performed.?

¢ 696. Unlawful Act, for Mischief — Heedless. — Foster states
a distinetion as follows : “ If an action, unlawful in itself, be done
deliberately, and with intention of mischief or great bodily harm
to particulars; or of mischief indiscriminately, fall it where it
may ; and death ensue against or beside the original intention of
the party, it will be murder. But il such mischievous intention
doth not appear, which is matter of fact and to be collected
from circumstances, and the act was done heedlessly and incau-
tiously, it will be manslaughter; not accidental death, because
the act upon which death ensued was unlawful.”® A heedless,
unlawful omission of duty is the following : —

Neglect at Colliery. — One who was walling the inside of a shaft
in a colliery, under the duty to place a stage on the mouth of the
shaft, neglected to do it, and a life was lost. This was held to be
manslanghter. Lord Campbell, C, J., observed : « If the prisoner,
of malice aforcthought and with the premeditated design of cans-
ing the death of the deceased, had omitted to place the stage on
the mouth of the shaft, and the death of the deceased had thereby
been caused, the prisoner would have been guilty of murder. . . .
It has never been douhted, that, if death is the direct conscquence
of the malicious omission of the performance of a2 duty (as of a
mother to nourish her infant child), this is a case of murder. If
the omission was not maliclous, and arose from negligence omnly,

it it a case of manslaughter. . . . The general doctrine seems

well established, that what constitutes murder, being by design
and of malice prepense, constitutes manslanghter when arising
from culpable negligence.”

1 Ann ». The State, 11 Humph. 153.
And see Rex ». Martin, 3 Car. & . 211;
Sarah = The State, 28 Missis. 287,

21 [fawk. P. C. Curw. ¢d. p. 85, § 3;
1 Hale I". C. 486; ante, § 620,

3 Vol I. § 323-246.

4 Vol L § 332; 1 Hawk. P. C. Curw.
ed. p. 86, § 11, 1. 100, § 44; 1 East I. C.
255; (Jore’s Case, 9 Co. 81 a; Rexw
Plumimer, J. Kel. 109, 12 Med. 827, 631;

I'he State v Shelledy, 8 Iowa, 477, See -
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Commonwealth ». Harlon, 3 Brews. 461
Reg. ». Greenwood, 7 Cox (. (. 464,
Alfred ». The State, 33 Ga. 303; pos,
§ T2L

5 The State ». Smith, 82 Muaine, 869;
The State », McXNab, 20 N, kL. 160, And
see Stat, Crimes, § 139,

& Ante, § BU1-6O3,

T Anie, § 670,

8 Commoenweaith v, Drew, 4 Masas,
891; The State ¢, Anderson, 2 Tenn, 8

The State ». 1ildreth, 9 Ire. 429; The
Btate v. Johnson, 1 Ire. 354; Ex parte
Wray, 30 Missis. G78.

! Ante, § 676, And see The State ».
Hill, 4 Dev. & Bat. 491, 496 ; poat, § 897,

? Mitehum ». The State, 11 Ga. 615;
Teaple ». Clark, & Seld. 385; Green v.
The State, 18 Misan. 382: United States
s, Cornell, 2 Mason, 60, 91; Shoemaker

». The State, 12 Ohio, 43; Rex » Legg,
J. Kel 27; aute, § 677 post, § T24;
Donnelly ». The State, 2 Duicler, 601;
The State v, Shouliz, 25 Misso, 198
People ». Moore, 8 Cal. 0.

8 Foster, 261. See ante, § 685, 636.

t Reg. ». Hughes, Ilears. & B. 248, 7
Cox C. €\ 301. And see unte, § 659-849,
652, 633
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§ 697, Fourthly., The Act which distinguishes Murder from
Manslaughter vicwed in Connection with the Conduct of the Per-
son Lilled, as exciting the Puassions, or otherwise : —

Passion and Malice distinguished. — The “malice aforethought”
of the law implies a mind under the sway of reason. ¢ Passion”
and *“ malice " are deemed to be inconsistent motive powers; so
that, if an act proceeds frowm the one, it does nob also proceed
from the other!

Killing in Passion.— If an act of killing, prompted by malice,
would be murder, it is only manslaughter when it springs from
passion, because there is no ** malice aforethought.” 2

How intense the Passion. — The sufficiency of the passion to take
away malice, and reduce what would be murder to manslanghter,
is 50 much a question of law, that it is diffienlt to say, on the
autherities, how intense, in fact, it must be. Said Gaston, J., in
a North Carolina case : “ We nowhere find, that the passion which
in law rebuts the imputation of malice must be so overpowering
as for the time to shut out knowledge and destroy volition. All
the writers concur in representing this indulgence of the law to
be a condescension to the frailty of the human frame, which, dur-
ing the furor brevis, renders a man doeaf to the voice of reason, so
that, although the act done was intentional of death, it was not
the result of malignity of heart, but imputable to human infirm-
ity.”# The passion must be such as is sometimes called irresist-
ible ;% yet it is too strong to say, that “the reason of the party
should be dethroned,” or he should act ¢ in a whirlwind of pas-
sion.” There must be sudden passion, upon reasonable provoca-
tion, to negative the idea of malice.d

Cause for Passion.— And, to reduce to manslanghter, it must
proceed from what the law decms adequate cause®

§ 698, Manslanghter without Passion.— There are cases, not of
excifed passion, wherein the conduet of the person slain has been

such as to make the killing, thougl in cool blood, manslaughter
when otherwise it would be murder. Thus, —

1 Post, § 718, note. 3 The State v Hill, 4 Dev. & Bat, 491,
2 Prestun r. Ulie State, 25 Missis. 383; 496, And see laile v, The State, 1
Murphy @ The State, 31 Ind. 511; Swan, Tenn. 248
Stukes o The State, 18 Ga. 17; Com- 1 Penple = Freeland, § Cal. 98,

monwealth o Whitler, 2 Brews. 358; FPeo- 3 Young v The State, 11 Humph. 200,
ple ». Milgate, & Cal. 127: The State v ¢ Bmith e. The State, 49 Ga. 482,
Johnson, 3 Jones, N. (. 266, :
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Self-defence. — Considerations of passion sside, one assaulted
may, we have seen,! strike back in self-defence ; yet may not?
take the ussailant’s life. Still, as he had the right to strike, prin-
ciples already unfolded? show, that, if by too great severity or
other accident the blow produces death unintended, he commits
only manslaughter, unless the weapon is deadly or there is some
*other like circumstance. Now, —

§ 699, More exactly. — The books are not quite clear how
much further the leniency of the law extends. In the facts of
most cases, the passion of the asaulted person is excited ; then, his
mind being thus clonded, if he kills his adversary though with a
deadly weapon, his offence is only manslaughtert Yet, should
his resistance with a deadly weapon be made in a very cruel
manner, not at all justified by the pature of the assault, the in-
ference will be more or less stringent according to the circum-
stances that malice, not passion, impelled the blow, making his
crime murder.? Tf it veally sprang from passion, the offence will

still be manslanghter®  Again, — _

Illegal Arrest.— (ne who, excited in resisting the outrage of an
illegal arrest, kills the aggressor with a deadly weapon, commits
only mauslaughter,” unless acting from express malice.®

1 Yol 1. § 950, 863-867 ; anle, § 41,

2 Yol L. § 867,

¥ Ante, § 081, 685, 686, 639, 620

4 Itex z. Thomas, 7 Car. & 1. BIT;
Rex v. 8now, 1 East . Q. 244, 1 Leach,
4th ed. 151; Helly ». The State, 10
Humph. 141; The State ». Curry, 1
Jones, N. €. 280; Yates » People, 32
N. ¥. 508; Underwood v The State, 25
‘Lexas, Supp. 38%; Judge ». The State,
58 Ala. 406,  See Roberts o, The Srake, 14
Misso, 138 ; Jones v The State, 14 Misso.
409, Rex v Ayes, Russ, & Ry. 166.

& Rex v Lynel, 5 Car, & . 324; The

Srate », Craton, 8 Ire. 161; The Stare v
Uurry, 1 Jones, N, C. 280, And sce Hex
v Thowus, 7 Car. & 1 B17; Rex v Wil-
loughlby, 1 Bast . (% 268; Rex . Shaw,
& Car. & 1% 372; Rex » Thowas, 1 Russ.
Crimus, 3d Eng. ed. 514; The Stute w
Beott, 4 Ire. 4ik; Rex o Ilayward, 6 Car.
& 1. 157; Rex v Mason, 1 last P. 0L
2397 Rex ». Longden, Russ. & Hy. 228 ;
King v. Commonwealil, 2 Va. Cas. 78;
Hollund e The State, 12 Fla. 117; The
Btate v, ITurgett, 65 N. C. 868 The State

. Boon, 82 N. . 637; People v Perdue,
4% Cal. 425. But see Patterson v The
Siate, 66 Ind. 185

& Judge v, The State, supra.  Sce The
State ». White, 30 La. An. 364, In the
former cuse, ihe court below had charged
the jury in the very words of a sentence
taken from the old 8d ed. of this work,
and they were held to be too broad. In
the bouk, they were restricted by their
conmection ; and, in later editiong, not be-
fore the court, 1 had added in terms the
exact limitation which the judge said
they needed. I regret the ambignity, T
win pot aware, nor do I believe, that, in
au¥ other cuse, any court ks been misled
by an error or ambiguity of mine, though
doubtless T have committed many.

7 Ante, § 852; Rex v, Davis, 7 Car. &
P. 785; Reg. . Tooley, 11 Mod, 242;
Rex v Thompson, 1 Moody, #); Bex »
Duleany, Jebl. 88; Roberts ». The Swte,
1+ Mizeo. 188; Jones v, 'The Hake, 14
Misso. 400; Reg. v Carey, 14 Cox C. C,
214: Rufferty « People, 69 111, 111

& Rafferty v. People, supra.
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§ 701 SPECIFIC OFFENCES, [BoOE X.

Passions not excited.— But how is it if the passions are not
excited by the outrage? The books lay down the doctrine in
the very broad tcrms, that a homicide in resisting an unlaw-
ful arrest i3 manslaughter and not murder,! even though com
mitted by the use of a deadly weapon,®—a proposition possibly
admitting some qualification on the authorities.® The true view
of the law, in reason, is, that, where the mere fact of an illegal®
arrest attempted or consummated appears, if the one suffering it
kills the officer or othier arresting person whether with a deadly
WeapoL or by any other means, he may rely on the presumption that
his mind was elouded by passion, reducing the homicide to man-
slaughter. But, in these cases, as in others to be considered fur-
ther on, if actual malice is affirmatively proved, the homieide will
be murder. The doctrines of this section and the last should be
studied in connection with what is said in the first volume on the
“Defence of erson and Property,” 4 and in the work on Criminal
Procedure on  The Arrest.”®

§ 700. Excited Passion, again.— Returning to thoso cases in
which the passion is excited, we should bear in mind that the
mere excitement will not necessarily reduce the killing to man-
slaughter ; the cause of the excitement must be one which the
law deems adequate, and the killing must in fact procced from it
not from independent malice. ,

How. the Topic divided — We shall, therefore, inquire, 1. Under
what circumstances the excitement of the passions will he deemed
to have proceeded from an adequate cause, to reduce the killing
t? manslaughter ; 2. Under what circumstances, though the pas-
sions were cxcited, the killing will be regarded as orizo,inating in
independent malice, rendering it murder,

§ 701, 1. Adequacy of the Cause of Exeitement 1 —

How the Rule ascertained. — Under this head, it is best that we

begin with illustrations, aud derive the rule, if any can be found,
as we proceed,

CHAP. XXIIL | HOMICIDE, FELONLOUS, § 702

Sudden Quarrel. — A common case is where two persuns, npon
& sudden quarrcl, engage in mutual combat; then, if either one,
in the heat of it, killi the other, though with a deadly weapon,
the offence is, in most eircumstances, only manslanghter.l But
if there is special atrocity in the Xilling, or if olherwise it ap-
pears 1o be the result of deliberative malice rather than passion,
it is murder.? When the combat has become mutual, it ordina-
rily ceuscs 10 be of importance by which party the first blow was
given? And, as we have secn,* it makes no difference though
tho blow which proved fatal was, while prompted by the heat of

1L ¥ol. I § 868; Rex o Withers, 1
East P. C. 2956; Hoye v. Bnsh, 2 Scott
N.R.86,1 Man. & G.775; Rex v. Curvan,
1 Moody, 132; Rex ». Gordon, 1 Kast P.
C. 315 ; Commonwealth v, McLaughlin,
12 Cush. 615.

2 Hex v. Hood, 1 Moody, 281 ; Rex .
Davis, 7 Cur. & P. 785; Rex v. Paticnce,
¥ Car. & I’ 776; Rex v Thompson, 1
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Moody, 80; The State v. Oliver, 2 Hous-
ton, 585,

# Galvin ». The State, 6 Coldw. 283;
?fzonks v. Commonwealth, 11 8mith, Pa.

52,
; Vol. I. § 836 et geq.
Crim, Proced. 1. § 155 et se

also, post, § 703-705. o Besy

the fight, inflicted with the intent to take life.®

§TU2. Quarrel, continued.

Still, in the facts of a parficular

case, it may be of importance to inquire by which parly the fight
was Legun, and whether or not the fatal blow was meant to take

I Rex v Snow, 1 Leach, 4th ed. 151,
1 Fast P. C. 2H; Commonwealth v Bi-
ron, 4 Dall 126; Allen v. The State, &
Yerg. 453; The State »oRoberts, T Hawks,
845 ; Bex e, Ayes, Ruse. & Ry. 166; Rex
v, Hunkin, Russ, &Ry, 43; United States
e. Mingo, 2 Curt. C. C. 1 The Btate .
Massage, 65 N. C. 480; Cotton » The
State, 31 Missis. 504, Bee post, § 703
sud note.

2 Thus, if two persous fight, and one
overpowers the other and knocks him
dowy, and puts a rope round his neek
anil strangles him, this is murder. * The
act i so wilful and deliberate that noth-
ing can justify it.” Rex r. Shaw, 6 Car.
& I 272, See Commenwcealth v Crane,
1 Va. Cas, 10; King ». Commonweualth,
2 Va. Cus. 783 The State v. Beott, 4 Ire.
400 Sherter ». People, 2 Comst. 185;
ante, § 662. Hawkins says: “It hath
Bbeen adjudged, that, even upon a sudden
quurrel, if a man be so far provoked by
auy bare words or gustures of another as
to muke 4 push at Lim with a sword, or
sirike at him with any such weapon ad
manifestly endungers his life, before the
other’s sword is drawn, and thereupon a
fight ensue, and he who made such as-
gault kill the other, Le is gnilty of mur-
der ; because that by assaulting the olher
in such an outrageons manner, without
giving him an opportunity to defend
himszelf, he showed that he intended, not

to fight with him, but to kill him, which
vielent revenge is no more excused by
such a slight provocation than if there
had been none at all. But it is said,
that, if he who draws upon another in
sudden quarrel make no pass at Lim till
his sword s drawn, and then fight with
him and kil him, he is guilly of mun-
slaughter only : because that by neg-
lecting Lhe opportunity of killing the
other, befure he was on his guard. sl in
a condition to defend himself with a like
huzard to both, he showed that bis in-
tent was not so much o kil as to com-
bat with the other, in compliance with
those common notions of honor, which
prevailing over reason during the time
that a man is under the trausports of a
sndden passion, so far mitigate his of
fence in fighting that it slall not be ad-
judged to be of malice prepcnse. And
if two happen to fall out upon a sudden,
and presently agree to fight, and each of
them feich a weapon, and go into the
ficld, and there one kill the other, he is
guilty of manslaughter only ; because
he did it in the heat of blood.” 1 Hawk.
P. C. Curw. ed, . 97, § 27-29.

& The State w Floyd, 8 Jones, N, C,
392, DBut see post, § T02.

4 Ante, § 676,

5 And see Quarles » The State, 1
Sneed, 407 ; Rex ». Taylor, & Bur. 27933
Rex v. Suow, 1 Leach, 4th ed. 164
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§ 703 SPECIFIC OFFENCES. [BOOK X.

life. The one, for example, who begins a quarrel stands through-
out on a somewhat different ground from the other, unless the
latter puts himself equally in the wrong by a defence which he
has no right to make. Indeed, in some cases of this sort, the
beginner occuples only the position of an assailant throughout
the combat, however long continued. Thus, —

Assault by the Deceased. — If, without provocation, a man
draws his sword upon another, who draws in defence; where-
upon they fight, and the first slays his adversary; his crime is
murder.l I'or he who secks and brings on a quarrel cannoet, in
general, avail himself of his own wrong in defence.? But where
an assault, which is neither calculated nor intended to kill, is
returned by violence beyond what is proportionale to the aggres-
sion, the character of the combat is changed; and, if, without
time for his passion to cocl, the assailant kills the other, he com
mits only manslanghter.®

§ T08. Continued.— Though the passion excited by an assault
may reduce to manslaughter the killing of the assailant;* yet it
may be so trivial, or inflicted under such circumstances, that the
taking of life, in resistance of it, will be murder.S Thus, —

Slight Blow — Wife on Husband. — A lsarned judge observed,
that, «if a man should kill a woman or a ¢hild for a slight blow,
the provocation would be no justification ;® and,” he added, a

CHAP, XXTIL] HOMICIDE, FELONIOUS. § 704

doubt might be entertained “whether any blow, inflicted by
& wife on a husband, would bring the kﬂ]ing of her below
murder.’” !

Assault without Battery.— But there are cases in which an
assanlt, without a battery, will suffice2 If one merely intends
to commit an assault, but abandonsg his purpose before coming
sufficiently near his adversary to perpetrate it, the latter, by in-
flicting death, becomes guilty of murder.?

Battery. — A battery need not, to reduce the killing in defence
to manslaughter, be such as endangers life.d

§ 704. Words — Threat. — But no words, however provoking
or insulting, or mere verbal threat, will so far justify a blow
returned, though in actual passion, as to reduce the killing to
the lower degree® It is plain, however, that words may give
character to acts;® and, in matter of evidence, arc admissible
to explain them.” Hence if there is a present demonstration of
impending violenee, which alone would be insnfficient, aceom-
panying words, added to the physical acts, may create such peril
as will justify the killing of the aggressor, or reduce it to man-
slanghter® Again, it appears to be a doctrine of the courts,
that, if parties become excited by words, and one of them at-
tempts to chastise the other with a weapon not deadly, he will

1 Hupget's Case, J. Kel. 69, 81; Anony-
mous, J. Kel, 58; The State » Lill, 4
Dev. & Bat. 481; Reg. v. Mawgridge, J.
Kel. 119, 125,128 ; 1 Hawk. P, C. Curw.
ed. p. 87, § 18, See Williams «. People,
&4 T1L. 4332,

2 The State v, Linney, 52 Misso. 40
The State ». Underwood, 57 Misso. 40;
The State », Starr, 38 Misso. 270 ; People
v. Lumb, 17 Cal. 323,

2 The State » Hill, 4 Dev. & Bat.
491. And see The Btate v. Curry, 1
Jones, N. C. 280; post, § 704 and note.

4 Ante, § 699. And compare with
§ 693.

& 1 East P. C. 234; Commonwealth ».
Mosler, ¢ Buarr, 264 ; Reg. v Sherwood,
1 Car. & K. 536 ; Rex v. Lynch, 6 Car.
& P. 324, And see Shorter v, People, 2
Comst. 193. In Selfridge’s Case, Whart.
Hom. 417, 418, Parsons, C. J., said, in
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charging the grand jury: “ Any assault,
made not lightly, bat with violence, o
wilh circutnstauees of Indignity, npon &
man’e persoit, if it be resented imme-
diately, and in the heat of blood by kill-
ing the party with a deadly weapon,is a
provocation which will rednce the crime
to mansiaughter ; imless the assault was
saught by the party killing, and indoced
by his own zet, to alford him a pretence
for wreaking his malice.” See also Fos-
ter, 291,

8 In Btedman’s Case, cited Foater,
232, Holt, C. J., was of opinion, that a
box om a eoldier’s ear from a woman
would not reduce to manslunghter his
act of killing her by a blow with the
pommel of his sword; but otherwise,
when ebe gtruck him in the face with an

iron patten, drawing a great deal of
blood.

1 Commonwesalth ». Mosler, =upra,
Gilbson, C. J.

2 Vol L § 972, 873,  And sce Ray
. The Stute, 15 Ga. 223, -

8 Copelanid ». The State, 7 Humph.
479,  And see Pritchett v. The State, 22
Ala. 39, Vol L § 843, B44, 872,

1 The Htale v Sizemorve, 7 Jones, N.
C. 206,

b ¥l 1. § 872; 1 Hawk. . C. Curw.
ed. p. 95, § 73, Heauchamp v. The State,
6 Blackt. 244 The State ». Barfeld, 8
Ire. 344 ; The State o Scott, 4 Ire. 409;
Felix v. The State, 18 Ala. 720; Morely's
Case, J. Kel. 53, 55, 65; 8. ¢. nom. Mor-
ley’s Cuse, 6 Howell Bt. Tr. 769, 771;
Rex v. Keate, Comb. 4068, 407; Keat's
Case, Holt, 481, Skin. 666 ; The State ».
Merrill, 2 Dev. 269; Mawgridge's Cuse,
17 Howell St. Tr. 57, 66 ; Hawkins v. The
Btute, 25 Ga. 207; Rapp v Common-
weunlth, 14 B. Monr. 814; Taylor ». The
State, 48 Ala. 180; Reg. v Rothwell, 12
Cox C. C. 145, 2 Tng. Rep. 201 ; Dawson

r. The State, 2 Texas, 491; Myers n.
The State, 33 Texas, 525; The Btate ».
Hall, & Xev. 58; The 3iate v. Ferguson,
9 Nev. 166 ; The State ». Stewart, 8 Nov,
120 ; Malone v. The State, 47 Ga. 210
Evans v, The State, 44 Missis, 7623
Hughey v The State, 47 Ala. 97 ; Huarris
». The State, 47 Missis. 318; Ldwards ».
The State, 47 Missis. 581; Btonenman
v. Commonwealth, 25 Grat. B87. See
United States v. Wiltherger, 3 Wash, G,
C. 515 ; Jackson ». The State, 45 Ga. 198,
§ Ante, § 34, 40,
- T The State ». Keene, 50 Misso. 357 ;
Pridgen ». The State, 31 Texas, 420,
¥ Williaros » The State, 8 Heisl 376 ;
Reg. v Sherwood, 1 Car. & K. 650; The
State v. Bonds, 2 Nev. 283; Myers v
The Siate, 33 Texas, 525 ; Coker v The
State, 20 Atk. 53; Reg. v, Smith, 4 Fost.
& ¥.1088; Reg. . Rothwell, 12 Cox C. G,
145, 2 Eng. Rep. 201; Hard ». People, 26
Mich. 405; Mitchell ». Lhe State, 41 Ga.
[
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§ 705 SPECIFIC OFFENCES. [BoOK X.

be held only for mgpslaughter, thongh death is unintentionally
inflicted.! Hale even says, it was held in Morley’s Case, *that
words of menace of bodily harm would come within the reason
of such a provocation as wonld make the offence to be but man-
slaughter ; ”2 but this proposition, while contrary to modern
cases cited to this section, is hardly reconcilable with some other
established doctrines.?

§ T05. Difficult to find and state an exact Rule.— The reader
perceives that the foregoing discussions, if such thcy may be
called, contain but little of dectrine; being in the main enuneia-
tions of what the courts have found, sitting, almost like jurors,
in detcrmination upon particular facts. If, below this outward
sceming, there lies a science, harmonizing, in the nature of a rule,
these several doterminations, it would be pleasant to uncover
the rule, and present it, in words, to the reader. Perhaps it
would be, that, when the facts evince a certain degree of culpa-

CHAP. XXIIL } HOMICIDE, FELONIOUS. § 707

bility, they constitute the *malice aforethought ™ of the old stat~
ute, and the killing is murder; while, when they come short, it
is manslaughter. But there are no words, other than these ob-
soure ones of the old statute, to express the degree; therefore it
can be shown to the reader only by such illustrations as are set
down in these pages.

§ 706. Defence of Property.) — The books appear to lay down
the doctrine, that, though the passions become excited in the
mere defence of property, other than the dwelling-honse, a kill-
ing with a deadly weapon nused in such defence, or other like
dangerous means, is murder,* —a doctrine, howover, which de
mands further judicial consideration. When, in the defence of
property, the weapon is not deadly, the accidental killing will not
excecd manslaughter.?

§ TOT. Defence of the Castle. — The defence of the dwelling-
house stands on & different ground. And though tbe question
has at some periods of our law been in part under a cloud, it

1 3 Greenl. Ev. § 124; Foster, 200,
201; J. Kel. 131; Watts v. Brains; Cro,
Lliz. 778; Mawgridge’s Case, 17 Howell
&t. Tr. 67, 62. This doctrine may prob-
ably be aceepted; but, in the facts of
cages of this kind, words usually ter-
minate in a mutnal combat, reducing
the killing to manslaughter on grounds
alreudy mentioned.  In The Btate n.
INil, 4 Thev. & Bat. 401, 497, Gaston, J.,
observed ; ¥ The general rule of law is,
that words of reproach, or contemptucus
gestures, or the like offences against
decorzm, are not a sufficient provoca-
tion to free the party killing from the
guilt of murder, when he useth & deadly
weapon, or manifests an intention to do
great bodily barnn,  This rule, however,
docs not obtain where, becanse of such
insufficient provocation, the parties be-
come suddenty heated, and engage im-
mediately in mortal comUat, fighting
upon equal terms.”  And Lord Hale says,
that, in Morley’as Case, 1 Hale I, C. 456,
6 Howell 8t. T'r. 769; s. c. nom. Morely's
Case, J. Kol. 63, “ many who were of
opinion that bare words of siighting, dis-
dzin, or contumely would not of them-
pelves make such a proveeation as to les-
sen the erime into manslaughter, yet were
of this opinion, that, if A gives indecent
language to B, and B thereupon strilces
A, but not mortally; and then A strikeas
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B again, and then B kiils A ; this is bug
manslaughter.  For the second stroke
made a new provocation, and so it was
but a sudden falling out; and, though B
gave the first stroke, and after a blow
received from A, B gives him a mortal
gtroke, this is but manslaughter, accord-
ing to the proverb, the second blvw makes
the affray. And this was the opinion of
myaclf and some others.” So in this
case of Morely, ag see J. Kel. 63, 55 8. ¢,
nom. Morley’s cuse, 6 Howell 3t. Tr.
769, 771, it was agreed, that, **if npon
ill words both of the parties suddenly
fight, and one kill the other, this is but
manslaughter; foritis a combat betwixt
two upou a sudden heat, which is the
legal description of manslaughter” In
Felix v. The State, 18 Ala. 720, the doe-
trine seems to be laid down broadly, that
“ pravocation by words will never reduce
the killing to mansluughter.” And see
Ray v. The State, 15 Ga. 223; Rex ».
Snow, 1 Bast P. C. 244, 1 Leach, 4th ed.
151; Rex ». Thomas, 7 Car. & P. 817;
Heolly v, The Biate, 10 Humph. 141;
Commonwealth ». Crane, 1 Va. Cas, 10;
The Btate v. Scott, 4 Ire. 408,

2 Morley’s Case, 1 Hale P. . 456.
A doctrine apalogous prevails in tne
metrimonial law. 1 Bishop Mar. & Div.
§ 720

® Vol. L § 872, 873,

may now be decmed to be reasonably clear, that, to prevent an
unlawful entrance into a dwelling-house, the oecupant may make
defence to the taking of life, without being Hable even for man-
slaughter# Of course, a defence may be of a sort which will
constitutc manslaughter, or even murder.’

1 Vol. 1. § 838 et seq.
2 See cases cited Vol I § R3T, 861,
862, 875, 876; and particularly Common-

“wealth ». Drew, 4 Muss. 391; The State

», Zellers, 2 Halst. 220; Carroll . The
State, 23 Ala. 28; Commonwealth @
Green, 1 Ashm. 239, 297; MaeDaniel
v. The State, 8 Sm. & M. 401: Roberts &,
The State, 11 Misso. 138; The State
v, Morgan, 8 Ire. 186; Kunkle v The
State, 32 Ind. 220; 1 Hawk, I €. Curw.
ed. 94, § 33, 34, 36. The doectrine that
passion excited by a trespass to mere
property can never tedace the killing
with a deadly weapon to manslaughter,
is too hard for human nature; and,
though stated many times in the beoks,
is not sufliciently founded in actual adju-
dication to be received without further
examination. Fur surcly, althongh =
man is not so gquickly excited by an
attack on his property as on s person,
and therefore the two cases are not on
precisely the same foundation, yet, since

he has the right to defend his property
by all means short of such as produce
destly, if, in the heat of passion arising
during a lawful defence, lLe selzes a
deadly weapen, and with it unfortunately
takes theaggressot'’s life, every principle
which in other cases dictates the redue-
tion of the crime to the mitigated form,
requirgs the same in this case. When a
felony against the property is attempted,
—as see Vol I § 849, and the other
scotions there referred to, — the defender
of it may take life, if ke is in passion, or
even, when necessary, in cool blood ;
without, according to all the cases, being
holden for murder; without, according
to the true doctrine, being at il respon-
sible.

3 1 Hale P. C. 478; Foster, 201 ; ante,
§ 689, 690; Reg. ». Archer, 1 Fast. & F.
851, Reg. v. Wesley, 1 Fost. & F. 628
See The State v. Burwell, 63 N. C. 861.

4 Vol. I, § 458, 860,

6 See the authorities cited in the last
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§ 708 SPECIFIC OFFENCES. [BoOE X,

§ 708, Other Classes of Cases. — There are other casca in which,
where the passion becomes excited by the conduct of the person
killed, the law regards tenderly a homicide comomitted by the
excited one, and makes it only manslaughter. Thus, —

Wife caught in Adultery — Bon, in Bodomy.-— If a husband finds
his wife committing adultery, and, provoked by the wrong, in-
stantly takes her life, or the adulterer’s;? or, if a father deteets
onc in the commission of the crime against nature with his son,
and immediately avenges the wrong by the death of the wrong-

doer ;2 the homiecide is only manslaughter. But if, on merely
hearing of the outrage, he pursues and kills the offender, he com-
mits murder.® The distinction rests on the greater tendency of
seeing the passing fact, than of hearing of it when accomplished,
to stir the passions: and, if & husband is not actually witnessing
the wife's adultery, but knows it is franspiring ; and, in an over-
powering passion, no time for cocling having elapsed, he kills the
wrong-doer; the offence is reduced to manslanghter.® A man

section.  And ace Vol. I § B58, 859,
In an Alabama case, this question was
considered ; and, though the rezult docs
not aprear to me either so clear or so
satisfactory as the general course of the
decisions of that tribunal might lead us
to anticipate, I presume the reader will
like io see it stated in the words of the
judge.  1le said: “Our conclusion is,
that a mere ¢ivil trespass upon a man's
house, unaccompanied by such force as
to make it a breach of the peace, would
not be a provecation which would reduce
the killing to manslaughter, if it was
done under circumstances from which
the law would imply malice, us with a
deadly weapen. For trespass with force
# may be murder or manslanghter, ac-
eording to the circumstances. ‘The
owner may resist the entry, but he has
no tight te kill, unless it he rendered
necessury, 10 prevent a felonious destroe-
tion of Iis property, or to defend himself
against loss of life, or great bodily harm.
If he kills when there is not a reasonable
ground of apprehenmsion of immediate
danger to his persen, or property, it is

manslanghter; and, if done with malice
express or implied, it is then murder.”
Carroll = The State, 23 Ala. 28, 86,
And see Greschia v People, 58 Il 294;
Temple » People, 4 La 5. 119; Cook’s
Case, Cro. Car, 537,

11 Hawk. P. C. Carw. ed. p. 98, § 36;
Foster, 208; Reg. v. Kelly, 2 Car. & K,
814 ; P’earson’s Case, ? Lewin, 216; The
State v. Juhn, 8 Ire. 830; The State e
Samuel, 8 Jones, N. (. 74; Common-
wealth . Whitler, 2 Brews. 388,

2 Tieg. v. Fisher, 8 Car. & P. 1582

8 The State v Neville, 5 Joues, K. G
428; Sawyer r. The Stato, 36 Ind. 80,
In one ease of this kind, where the facta
were undisputed, and the judge distinetly
told the jury that the killing was mur-
der, they returned a verdict of man-
slaughter; thereby illustrating the truth,
that the hard places of the law ave prae-
tically softened by the huwanity of
jurora. Reg. v. Iisher, 8 Car. & P. 182,
And sce, as to the text, McWhirt’s Case,
3 Grat. 594, In Maher ». People, 10
Mich. 212, the doetrine iz less severe
against defendants than as stated in the

4 The State v. Holme, 54 Misso, 153, 166. See Biggs ». The State, 20 Ga. 728;

Cheek ». The State, 56 Ind. 4562
400

CHAP. XXIIL] HOMICIDE, FELONIOUS, § 711

who is only the husband’s agent to detect the wife’s adultery,
commits murder when he kills her or the paramour whom he has
canght in the act.! And equally does the husband, if the killing
is from prior malice, not the engendered passion.?

§ 709. Avenging Crime.— Where one, having his pocket picked,
seized the thief, and being encouraged by a concourse of people
threw him into an adjoining pond to avenge the theft by ducking
him ; whereupon, contrary to expectation, he was unfortunately
drowned ; the homicide was held to be manslaughter only.?

§ 710. Test as to Bufficiency of Provocation. — To determine
whether or not the conduet of the person killed was a provoca-
tion reducing the killing to manslaughter, the test ig, not whether
what he did is indictable, but whether the law deems it caleu-
lated to excite passions beyond controld Said a learned judge:
« A libel is not only a civil injury, hut a public offence; yet the
law will not consider it a provocation extenuating the slaying of
the libeller into manslaughter, althongh the deed may have been
committed in the:first gust of passion. Adultery is not an in-
dictable offence ;% yet, of all the provoecations which can excite
man to madness, the law recognizes it as the highest and strong-
est.”” 8

§ T11. Passion subsided. — If, in a particular case, there has
been passion, but it was ended when the homieide occurred, it
eannot reduce the killing to a lower degree.” Beyond this, —

Cooling Time. — If the passion had time to cool, the offence is
not reduced to the lower degree, thongh in fact it had not cooled.?
For “when anger, provoked by a cause sufficient to mitigate
an instantaneous homicide, has been continued beyond the time

text, Again, 2 man suspecting adultery P. C. 288, 1 Leach, 4th od. 868; Rex ».

followed his wife, and found her talking
with her paramour; she ran off, but the
latter remained. He fell on him with a
stene and knife, inflicting wounds which
produced death; and it was held that
the offence was murder, The State v
Avery, 64 N, 0 608,

1 People v. Horton, 4 Mich. 67.

& 8hufflin 2. People, 62 N. Y. 229.

% Rex v Fray, 1 East I C. 286; 1
Hawk, 1. Q. Curw. ed. p. 99, § 38. Prov-
ocation by Children, Servants, &e, — As
o passion created by the acts of children,
gervauts, and the like, see Keal's Case,
Holt, 481, Skin. 668 ; Rex v. Iazel, 1 East

TOL. 11, 206

Wigms, 1 Leach, 4th ed. 878, note.

¢ See Preston v, The State, 26 Misais,
383,

& Hee Vol. I § 38,

& Gaston, J., in The State ». Will, 1
Dev, & Dat, 121, 1683,

T And see post, § 718.

8 The Htate ». MceCants, 1 Speers,
a84; Anomymous, J. Kel. 56; Heg w
Young, 8 Car. & P. 644; Rex o, Ilay-
ward, 6 Car. & P. 157; Commonwealth
v. Green, 1 Ashim. 280, 208; McWhirt’s
Case, 3 Grat. 594; and the other cases
cited  to this seclion; 1 lawk. P. C.
Curw. ed. p. 86, § 40.
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which, in view of all the circumstances of the case, may be
decmed reasonable, the evidence is found of that depraved spirit
in which malice resides.” !

§ 712, cContinued.— The length of time necessary for cooling
has never been made absolute by rule;? it must, in the nature

of things, depend much on what is special to the particular case, .

The time in which an ordinary man, under like circumstances,
would eool, is generally a reasonable time? «If two men fall
out in the morning, and meet and fight in the afternocn, and one
of them is slain, this is murder; for there was time to allay the
heat, and their after-meeting is of malice.”* And an hour seems
to have been deemed sufficient.® Three hours have been.5 Where
a witness testified that the prisoner was * absent no time,” though
there was a panse in the fight, this was adjudged not sufficient.”
Hawkins states the doetrine thus: “ Tf two persons quarrel over
night, and appoint to fight the next day, or quarrel in the morn-
ing and agree to fight in the afternoon, or such a considerable
time after by which, in common intendment, it must be presumed
that the blood was cooled, and then they meet and fight, and one
kill the other, he is guilty of murder.”3

§ 713, Continued — Provocation — (Questions of I.aw). ~ The
sufficiency of the cooling time, and the sufficiency of the prove-
cation, are respectively questions of law, not of fact.®

§ T14. 2. Hilling of Malice independent of the Passions : —

Is Murder. — Whatever may be the provocation in a particular
case, if, in fact, the person inflicting the homicide was impelled,
not by the passion it execited, but by prior malice, his offence is
murder.® Thus, —

§ 715. Seeking Quarrel. — If a man determines to kill another

CHAP. XXIIL] HOMICIDE, FELONIOUR. § 717

or to do him great bodily harm, ard seeks a quarrel, he cannot
avail himself of the passion it excites; because he acts from an
impulse which his mind received in its cool moments.!

$ 716, Predetermination and Sudden Quarrel. — And where the
guarrel is not sought, if two persons, one of whom intends to
Kill the other, meet and come to blows; and the former inflicts
an injury from which death follows; he is guilty of murder or
manslaughter, acecording as the killing was in consequence of the
prior malice or of the sudden provocation.? And if a man un
provoked resclves to use a deadly weapon against any one who
may assgail him, a fatal blow on being assailed is deemed rather to
spring from the malice than the passion. ¢ None but a bad man,
of a wicked and evil disposition, would really determine before-
hand to resent a blow with such an instrument.”? Siill it was
once said by a learned judge, that, “ whenever the cirenmstances
of the killing would not amount te murder, the proof even of
express walice will not make it so.” Therefore it was held, that,
where a killing is teally necessary in self<lefence, it will not be
murder, though the slayer had express malice. IHe may rely on
the fact that he did only what he had the right to do.* Such a
killing, the reader perceives, would not be even manslanghter,

§ T17. Unfair Fighting. — So when a man enters a contest dan-
gerously armed, and fights at unfair advantage, his offence, if
death follows, is murder.5 Here malice appears from what he did
before his passion was heated.

! Btewart v. The State, 1 Ohio State, Bec Selfridge’s Cuse, Whart, Hom. 417
6 ; People v. MceLeod, 1 Hill, N. Y. 377; Reg. v. Smith, 8 Car. & P, 160; Slaughter
Slaughter ». Commonwealth, 11 Yeigh, ». Commanwealth, 11 Leigh, 831; The
681; The State v. Martin, 2 Ire. 101; State v, Ferguson, 2 Mjll, 5. C. 619 ; The

1 Wardlaw, J., in The State ». Me-
Cants, supra, p. 390,

2 Maher v, People, 10 Mich, 212, 223,

% Kilpatrick v Commonwezlth, 7
Casey, 198.

¢+ Rex v Legg, . Kel. 27,

5 Rex v Ouneby, 2 Stra. 786, 2 Td,
Raym. 1485,

8 Johnson v. The Btate, 30 Texas,
748.

7 The State r. Moore, 69 N. C. 267.
And see Hard v. People, 25 Mich, 406.

8 1 Huwk. P. C. Curw, ed. p. 96, § 22.
But see Maher v. People, 10 Mich. 212,
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¥ The State » McCants, 1 Speers,
384; The State v. Craton, 6 Ire. 164;
The State v, Dunn, 18 Missa. 419; Reg.
v. Fisher, 8 Car. & 1. 182; Beauchamyp
v. The State, & Blackf. 209 ; Felix v. The
Btate, 18 Ala. 720 ; Rex v Beeson, 7 Car.
& P. 142; The State ». Jones, 20 Misso.
68; The State . Sizemore, 7 Jones, N.
C. 206. .

1 The State v. Green, 37 Misso. 4(6;
Riggs ». The State, 30 Missis. 655, See
People ». Lewis, 3 Abb. Ap. Dee. 636;
Commonwealth », Lrrum, 8 Smith, Pa. §

The State v. Hildreth, 8 Ire. 429; The
Htate ». Lane, 4 Jre. 113; Reg. v
Bmith, 8 Car. & 1. 160; Rex v. Thomas,
T Car. & P. 817; The State v. Johnson,
1 Ire. 354 The State v. Tilly, 8 Ire. 424 ;
Bex v. Muson, 1 Fast P. (. 239; Felix
v. The State, 18 Ala. 720; Rex v. Wor-
mall, 2 2ol 120; Murphy e The State, 87
Ala. 142,

? Reg. v. Kivkbam, § Car. & P. 115.
See Rex w Mason, 1 East P. C. 230;
Reg. v Smith, 8 Car. & P. 160; The
Btate v Johnson, 1 Ire. 354; The State
v. Tilly, 3 Ire. 424: Copeland ». The
Btate, 7 Xumph. 479,

% Rex u. Thomss, 7 Car. & P. 817,

State », Hogue, & Jones, ¥, C,'3581; At
king v, The State, 16 Ark. 568,

* Golden ». The State, 25 (Ga. 527,
opinion by Lumpkin,J. He even udded:
“One may harbor the most intense hatred
toward another; he may court an oppor-
tunity to take his life; he may rejoice
while he is imbruing his hands in his
heart’s blood; and yet, i, to save his
own life, the facts showed that lie waa
fully justified in slaying his adversary,
hizg mzlice ghall aot be taken into the
account.” p. 582,

& The State ». Hildreth, % Ire. 429;
Rex v. Whiteley, 1 Lewin, 178; Peaple »
Sanchez, 24 Cul. 17. Aond see Ex paris
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§ T18. Bloed actually cool. — Bays Hawkins: “ Whenever it
appears from the whole cireumstances of the case, that he who
kills another on a sudden quarrel was master of his temper at the
time, he is guilty of murder: as, if, after the quarrel, he fall into
other discourse, and talk calmly thereon; or perhaps if he have
80 nuch consideration as to say, that the place wherein the quar-
rel happens is not convenient for fighting, or that if he should
fight at present he should have the disadvantage by reason of his
shoes, &ce.”1 In other words, if the actual furor of mind does
not exist, or does not impel the arm which iuflicts the fatal blow,
there is no excuse from passion to reduce the offence to man-
slaughter.?

§ T19. Fifthly. The Act which distinguishes Murder from Man-~
slaughter, ag connected with the Conduct of Third Persons : —

In first Volume. — The right to interfere in quarrels in behalf
of others® and whether one may take the life of an innocent per-
son to save his own,* were considered in the first volume.

Conduct of one, not justify killing another. — From those discns-
sions help may possibly be derived in deciding the question,
whether the conduct of one person may justify the killing of
another. We appear to have no direct decisions to guide us;
but there is the strong dictate of reason and justice, that resent-
ment for an injury which one person has inflicted, if wreaked on
another who is innocent, could receive no palliation on the ground
of any sudden excitement. It is held that —

Blow killing wrong Person, — If, on a sudden quarrel betwecn
two persons, a blow intended for one of them accidentally falls
on a third, whom if kills, the homicide will be only manslaughter,
the same as if the blow had taken the life of the person for whom
it was meant.®

CHAP. XXIIEL ] HOMICIDE, FELONIOUS. § 721

§ 720, Sixthly. ZThe Distinction between Muyrder and Mane
slaughter under the Statutes of some of the States:— .

In general. — The line which separates murder from man-
slaughter, as it comes to us from Enpgland, and is drfmwn in
the foregoing sections of this sub-title, remains unaltered in most
of our States! Dut there are States, notably New York, in
which legislation has interfered, and, in particulars not very il‘{l-
portant, drawn it somewhat differently.? As every veader will
have before him the statutes of his own State, there iz no need
for thesc pages to be encumbered with their provisions.

§ 721. New York.— New York being a large and in' gome
respects a pattern State, the reader may Iike to see gomething .of
the effect of its statutes on this subject. If one, while commit-
ting & misdemeanor,? unintentionally kills another, the homicide
is, under the statute, manslaughter of the first degree.t Another
provision makes the killing murder, when, not being manslaugh-
ter, it is ** perpetrated by any act imminently dangerous to others,
and evincing a depraved mind, regardless of human life, although
without uny premeditated design to effect the death of any par-
ticular individual ;7 and such an act is in many cases a misde-
meanor. Still, the majority of the court has held, that a death
unintentionally caused by cruelly beating a person is not murder
within this clause ; and the opinion is expressed, that, in the lan-
auage of Selden, J., ¢ this subdivision was designed to pt:ovirile
for that class of cases, and no others, where the acts resulting in
death are calculated to put the lives of many persons in jeopardy,
without heing aimed at any one in particular, and are perpt?trated
with a full consciousness of the probable consequence.”® The
killing of & human being by & person engaged in the commission

1 Sce Bivens z. The State, § Eng. 455. cases, * an where death ia cansed by firing

Wray, 80 Missiz. 572; Pierson ». The
State, 14 Ala. 149; Floyd v. The State,
3 Heisk. 342.

11 lawk. . C. Curw. ed. p. 96, § 23.
Said an Amwerican judge: * There can
be ne such thing in Iaw as a killing with
malice, and also upon the fiver brevis of
passion; and provecation furnishes no
extenuation, unless it produces pussion.
Malice excludes passion. Passion pre-
supposes the absence of malice. Inlaw
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they cannot co-exist,” (Gaston,J, in The
State v. Johnson, 1 Ire. 854. And see
Commonwealth ». Green, 1 Ashm. 280,
298,

2 Sce The State v. McCants, 1 Speers,
884 ; Rex v, Hayward, 6 Car. & P. 167}
Monroe ». The Stute, § (Ga. 85.

B Vol. 1. § 877.

4 Vol. L. § 548 and note, 845,

8 Rex v Brown, 1 Leach, 4th ed. 148,
1 Eest P. C. 231, 245, 274,

2 As to Mississippl, Boles v. The
State, ) Sm. & M. 254

2 Ante, § 691-594.

L Toople r Rector, 19 Wend. 569;
People ». Johneon, 1 Parker C. C. 291 ;
People ». Encch, 13 Wend. 159, 174;
People ». Austin, 1 Parker C. €. 154,

5 Darry v, People, 2 Parker C. C. 608,
6848, & Reld. 120. Parker, J., gaid, in ac-
cordance with this view, that he decmed
the subdivision designed ic cover such

a loaded gun into a crowd ; by poisoning
a well from which people are aceustomed
to draw water; or by opening the draw
of a bridge just as a train of cars is about
to pass over it. [In snch and like cases,
the imminently dangerous act, the ex-
treme depravity of mind, and the re-
gardlessness of human life, properly
place the cxime upon the same level a8
the taking of life by premeditated de-
sign.” . 632 of the report in Parker.
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of a felony?! is murder within the fivst subdivision, though done
without any intent to kill.?

' § T22. oOther Btates. — There are other States in which the dis-
tinction between murder and manslaughfer is regulated more or
less Ly statutes.?

IV, What Murders are in the First Degree and what in the
Second.t

§ 723. Historical. —In 1794, the legislature of Pennsylvania,
following the example of the British parliament in dividing felo-
nious homicide into the two degrees since known as murder and
manslaughter,® separated murder into two degrees; naming the
one murder in the first degree, and the other murder in the second
degree. More recently the distinction has been adopted in one
after another of the other States, till now it prevails quite gen-
erally. A few of the illustrative statntes are —

Pennsylvania Statute. — “* All wiurder which shall he Jperpe-
trated by means of poison, or lying in wait, or by any other kind
of wilful, deliberate, and premeditated killing; or which shall be
committed in the perpetration, or attempt (o perpetrate, any
arson, rape, robbery, or burglary ; shall be deemed murder in
the first degree ; and all other kinds of murder shall be deemed
murder of the second degree.” t

Michigan, &c.— In Michigan. the Pennsylvania statute has been
enacted in oxuct words. And, in some other States, forms of
expression have been employed so nearly like these as not to

require the application of different principles of interpretation.t
But —

CHAP. XXIIL.] HOMICIDE, FELONIOUS, § 724

§ T24. Inaiana.— The expression is different in Indiana, thus:
«Tf any person of sound memory and discretion shall, purposelly,
and of deliberate and premeditated malice, or in the perpetration
or attempt to perpetrate any rape, arson, robbery, or burglar.y,
or by administering poison, or causing the same to be done, kill
any reasonable creature in being and under the peace of the
State, such person shall be deemed guilty of murder i‘n the
first degree.” Killing « purposely and malicionsly, but without
deliberation and premeditation,” is murder in the second degree.!
And — ‘

ohio. — The statute of Ohio is essentially the same as this
Indiana one.? “

New Tork. — * The killing of a human being withont the au-
thority of law, by poison, shooting, stabbing, or any other means,
or in any other manner, is either murder in the first degree, mur-
der in the second degree, manslaughter, or excusable or justifiable
homicide, according to the faets and circumstances of e-ach- cuse.
Such killing, unless it be manslaughter or excusable or justifiable
homicide, . . . shall be wurder in the first degree in the fol]m\f—
ing cases: 1. When perpetrated from a deliberate and premedi-
tated design to cffect the death of the person killed, or o‘.f any
human béing. 9. When perpetrated by an act immediately
dangerous to others, and evincing a depraved mind, regs‘lrdless
of human life, although without any premeditated design to
effct the death of any particular individual. 3. When perpe-
trated by a person engaged in the commission of any felony,
Such killing, unless it be murder in the ﬁr.-'.ft degree, or man-
slanghter, or excusable or justifiable homicide, . . . shall be

I Bee ante, § 684,

£ People v. Van Steenbmrgh, 1 Parker
C. C. 3¢ Bee also, under this atatnte,
Sullivan v, People, 1 Tarker C. C. 847;
LPeople ¢ Clark, 3 Beld. 385 ; I'eople o
Westchester, 1 Macker . €. 83%; Wilson
v. People, 4 Parker C. C. G19; People o
Tannan, 4 Parker C. C. 514; Evans ».
Pcople, 48 N. Y. 86; ante, § 670,

2 Hineh + The State, 25 Ga. 409,
Hinton = The State, 24 T'exns, 454 ; Jen-
nings ©. The State, 7 Texas Ap. 350;
Shrivers ». The State, 7 Texas Ap. 450 ;
JIiil = The Btate, b Texas Ap. 2; The
State v. Slielledy, R Inwa, 477; People v,
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Mmstead, 30 Mich. 431; Rufer ». The
State, 25 Ohio State, 4654

4 Consult, in conncetion with this suls
title, the corvespouding one in Crine
Proced. 11, § £62 ot seq., of the 2d ed., or
the chapler of the 3d cd. beginning at
§ H50.

5 Aute, § 623028,

5 Act of April 22, 170, § 2,

i See Dale », The State, 10 Yorg. 6561
Riley v The State, % Huwph. 646; Brat-
tan . The Srawe, 10 Tumph, 108 ; White-
furd . Commonwealth, 6 Rand, 721; The
State v Dunn, 18 Mizso. 419; Bivens ».
The SBwte, 6 Eng. 455; Commonwenltl

murder in the second degree when perpetrated intentionally but
without deliheration and premeditation.”3 :

v. Jones, 1 Leigh, 588 ; Wall ». The State,
18 Texus, 682; The State v Hoyr, 13
Minn, 132: The State . Lessing, 16
Minn. 75; The State v, Stokely, 16 Minn.
282 ; I'eople v. Long, 58 Cal. 694 ; The
State r. Pike, 49 N. JL 309; Cotton »
The State, 52 Texas, 614, 6415 Anderson
v, The Srate, 31 Texas, 440; Ake ». The
State, 8¢ Texas, 466 ; Moore v, The State,
81 Texas, 572

1 Finn v. The State, & Ind. 400.

2 Aot of March 7,1885,§ 1,2, 1 Swan.
State. 313, Blight changes in mere words

oceur in later rovisions of the Indiana
Taws. And see Stat, Crimes, § 473,
Also, The State # Turner, Wright, 20.

8 Actof April 12, 1862, 2 Edm, Stats,
€77, as amended by Luws of 1873, e. 44,
and 1876, ¢. 333. ShufHlin = People. 62
¥, Y. 229, 934 ; Buel » People, 78 N. Y.
492 in which ecase see a history of the
statutes. {xber provisions follow regurd
ing murder and mansiaughter, among
them: **T'he killing of one human being
hy the act, proenrement, ot omizsion of
another, in cases where such killing shall
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§ T25. Massachusetts. — The Massachusetts statute differs some-
what from the others. Itis: “Sect. 1. Murder committed with
deliberately premeditated malice aforethought; or in the com-
mission of, or attcmpt to comumit, any crime punizhable with
death or imprisonment for life;! or committed with’ extreme
atrocity or cruelty ; is murder in the first degree. Sect. 2. Mur-
der not appearing to be in the first degree is murder in the second
degree. Sect. 3. The degreec of murder shall be found by the
Jury. Sect. 4. Whoever is guilty of murder in the first degree
shall suffex (he punishment of death. Sect. 5, Whoever is zuilty
of murder in the second degrec shall be punished by imprison-
ment in the State prison for life. Sect. 6, Nothing herein shall
be construcd (o require any modification of the existing forms of
indictment.” 2

§ 725 a. What from Diversities of Statutes.— The statutes are
not in their terms so diverse as to render all general considera-
tion of them unprofitable. Nor, on the other hand, are they so
absolutely alike as to muke the interpretation of one a necessary
guide in 2ll particulars to that of the rest. Hence, —

Hers, — We shall in this sub-title cousider general doctrines,
and their applications in some particulars, not all ; adding reason-
ably full citations of the authorities, and leaving the rest to the
reader.  For no judicious practitioner will omit, on this subject,
carefully to consult the statutes and decisions of his own State,
in connection with these more general clucidations.

§ 728. Interpretations of these Statutes : —

No New Murder — The Old. — These statutes do not change the
former bounds of murder ; hut what, and only what, was murder
before is such still.®  Yet, —

“Divide " — “Degrees” — In language sometimes employed by
judges, they ¢ divide” —a word not conimonly found in the
statutes — the prior offence of murder into degrees.” The use

not be murder according to the provi- sce Comumonwealth », Garduer, 11 Gray,

elons of the fivst title of this chapter, is
either justifinble or exeusable howicide,
or manslaughter.” Ib, 679,

1 This expression is interpreted to in-
clude all crimes which may be so pun-
ished, thoogh the court has a diseretion
to impose a lighter sentence. Commaon-
wealth ». Pemberton, 118 Mass. 38, 42, 43.

2 Mass. Gen. Btats. e. 160, § 1-6. And
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438,

3 The State v, Jones, 1 Houst, Crim.
21; Nye w TPeople, 35 Mick. 16; The
Btate v Hudson, 59 Missa. 135; "The
State v. Curtis, 70 Misso. 504 ; The State
v. Raymond, 11 Nev. 95 Buker & Peaople,
40 Mich. 411; The State o, Stocckli, T1
Misso. 559; Gray ». The Btatc, 4 Baxter,
331; Petty v. The State, & Baxter, 610,
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of these words, and of the sort of expression embedied in the
sixth section of the Massachusetts statute, are among the chief
causes of very great mistakes in some of our courts, not all, con-
cerning the form of indictment demanded by tlie principles of
pleading and our constitutional guaranties for murder in the firsg
degree,—a question explained in other conncetions.! The in-
terpretations of the law itself are not particularly objectionable.
Now, —

In Principle, — the leading doctrines both of the law and the
pleading are plain. Neither the word * divide,” were it in the
statute, nor *degrees,” which is in it, can have any just foree to
overturn fundamental principles of our jurispraudecrce. Nor can
any legislative permission, however explicit, concerning the form of
the indictment, prevail against constitutional guaranties. When
the law terms a particular sort of killing murder in the first
degree and fixes its punisliment, and another sort murder in the
second degree and provides a different punishment, the conse-
quence is not different from what it would be if the one were
called life-taking and the other extinguishment of the vital flame,
Prior to the statute, every killing of “malice prepensed” was
murder. Since the statute, when to this another degree of mal-
iee is added, the particular killing becomes murder in the first
degree; but, when there is no such addition made, it is murder
in the second degree.? And no one can be convicted of murder
inr the first degree unless the fact which in the individual instance
makes it such is alleged in the indictment, Morcover, we have,
as anthovity for this, the entire adjudged law on the statute of 28
Hen. 8, ¢. 1, § 3.2 While there was no distinetion in felonious
homiecides, and malice was not essential to any, this statute de-
elared such homicides to be murder, excluding the benefit of
clergy, whenever committed of “malice prepensed.”*  There-
upon the courts set themselves to interpreting the words “ malice
prepensed,” or “ malice alorethought,” and out of sush inter-
pretations built up the modern law of murder. And they re-
quired every indictment for murder to eontain thess words ; iu
default of which, they would give judgment ouly for the lower

1 Crim. Troced. IL § 860-596. Sce & Ante, § 625628,
also Btat. Crimes, § 371, 372, 4711475 t And see Crim. Proced. II. § 497~
Bishop First Book, § 401 and note, 455, 500,

¢ Nye v People, 35 Mich: 16,

409



§727 SPECIFIC OFFENCES. [BOOK X.

degree known as manslanghter, If we were not instrueted in
the adjudged law, we might suppose that “ malice aforethought”
means “ deliberately premeditated malice ;” but in the last sub-
title we saw, that the word * aforethought * lias received no such
interpretation ; it does not necessarily require cither deliberation
or premeditation. Hence, when a killing with *malice afore-
thought” is murder, and then it is enacted that, for example,
murders which are * decliberately premeditated ” shall be in the
first degree, we know that something of mallee must be added to
what is required in ordinary murders to make a killing muorder
in the first degree. Indeed, we shall see that adjndication has
reached to this polnt; but it did so only after travelling through
mists.

§ 727. Two Classes in First Degree. — The Pennsylvania statuie,
and those of the other States which are like it, create two classes
of murder in the first degree : —

First, In committing another offence, &c.— Murder perpetrated
by poison, by lying in walt, or by attempting to commit or com-
mitting one of the enumerated other offences, is in the firss
degree. Tleliberate premeditalion is not essential in’ this eluass,
nor is the intent to take life ; Lut any killing which is murder at
the common law, and of a sort thus mentioned in the statute,

CHAP, XXIII] HOMICIDE, FRELONIOUS, § 728

§ 728. Secondly. “Deliberate and Premeditated.” — Much the
greater number of the cases which have arisen for adjudication
have been upon the clause of the statute making it murder in the
first degree, where the malice aforcthionght was « deliberate and
premeditated,” or the like. Plainly, in reason, no exact period
of time during which there must be deliberation and premedita-
tion could, as matter of law, be laid down, And nothing of this
sort lias been attempted.! Still these statutory words are not
without effect: the consequence of which is, that there must be
deliberation and premeditation, but they need not be for an ap-
preciable space of time? As already seen, there may be an in-
tent to kill where still the killing will be only manslanghter.?
So likewise, in a part if not all of the States, there may be a kill-
ing with the intent to take life, which will be murder in the second
degree only.! But except in the classes of cases thus disclosed,
wherein the intent comes through a cloud of passion, or other-
wise deliberate premeditation is excluded,® or where the killing
is done through a belief of its necessity in self-defence, or the
like, the doetrine to which the courts in wost of the States have
arrived is, that the intent to take the life is the distinguishing

class of murders appears not to be in the  Schlencker v The State, § Neb. 300; Me-

will be in the first degree.!

1 Howell . Comnionwealth, 26 Grat,
995; Moynihan ». The Stare, 70 Dul. 124,
Bingleton v. The State, 1 Texas Ap. o0i;
Cox » Feople, 19 Hun, 450: Buel »
People, 78 N. Y, 492 The State r. Brown,
7 Oregon, 186 Commonwealth w DPem-
bertan, 118 Mass. 86 ; hare e The Stule,
T Texas Ap. 472; Tooney v. The State,
Texas Ap. 183; Daley’s Casze, Whart
Hom. 466, 474, charge of King, J.; Com-
monwealth ». Jones, 1 Leigh, 598, 610;
People v Sancheg, 24 Cal. 17; People -
Vasquez, 49 Cal. 560 People ¢ Long, 39
Cal. 6494; Koofe v. People, 40 N Y. 344,
7 Abb. Pr. x. 8, 76; The Sae o Pike,
49 N. H. 39%; Riley » The State, §
Humph. 64 the court, in the last sase,
cbserving, ** 1o easea of murdee by ordi-
nary means, the circumstances of the
trgnsaction must show that it was done
wilfully, deliberately, malicivusly, and
premeditatedly, or it is not murder in the
first degree ; bat, if murder be perpetrat-
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ed by poison, or lying in wait, it shall
be murder in the first degree, . . . if it
be provedl that the killing was of such a
character, that, onder ordinary circum-
stanves, it wonld have been murder at
common law, and the fact of lying in
wait exizt; that fact will make it a vase
of murder in the fivst degree wnder {he
statute”  Green, J. Opinions adverse to
the doctrine stated in this guotation have
bieen vxpressed in Pennsylvania and Coo-
neetient ; but the enses are not of & con-
clusive nature.  The State v, Dowd, 19
Conn. 388, 391 ; Commonwenlth v Koeep-
er of Trison, 2 Aslun. 227, See furiber
on the guestion, Souther v Comumon-
wealth, T Grat. 673, The Slate ». Hoxt,
13 Alinn. 132; Kelly » Commmonwealth, 1
Grant, Pa. 484 ; People v 1laun, 44 Cal.
05 ; Commonwenlth v, Haulon, 8 Philad,
401 Commwonwealth » Max, 8 Philad.
422; Rowan . The Siafe, 30 Wi, 1204
The State v, Shock, 03 Misso, 552, This

first degree under the Lielaware statute,
which is in different terms, “Qur stat
ute,” said Wootten, J, “has divided
the crime into Lwo degrees, the first and
second, and the killing of a hunan being
unlawfuily and with express malice is
murder of the first degree, and where
there i3 no express malice aforethought,
and the fact of killing is done under such
circumsiances as to make it & case of Im-
plied or constrnetive mmlice, the erime
i3 murder of the secound degree” 1f
the prisoner “ did intend to kill™ the de-
ceased, “he is guilty of murder of the
first degree.  But I Le did not indend to
deprive him of life, and was cngaged in
any other felonious and unlawtul act,
such as an attempt fo rob Lit, or the
like, he is gnilty of murder of the second
degree.”  The State v, Roice, 1 Ioust
Crim. 355, 858, 360.

! The Htate » LRhodes, 1 Houst.
Crim. 476.

2 Binne ». The State, 85 Ind. 42%;
The State v, Curlis, 70 Missn. 504; Mil-
ton v. The State, 6 Ncb, 13G, 143;

neen v. The State, 1 Tea, 285; The
State r. Hill, 60 Misso. 451; Halbert v
‘The State, § Texas Ap. 656; The State
w. Sharp, 71 Misso. 218; The State o
Miller, 67 Misss. 604; Miller ». The
Staie, 84 Ala. 155; Quigley ». Comrmon-
wealth, 3 Norris, Pa. 18; Lanahan o
Commeonwealth, 8 Norris, Pa. 80; Pisto-
rius v. Commonwealth, & Norrls, Da.
158 The State v Ah Mook, 12 KNov.
A6Y; The Stale v Larris, 12 Nev. 41%;
Palimore v The State, 29 Ark. 248; The
State » Garrand, 5 Oregon, 216; The
Seate v, Foster, b1 Misso. 849, Cowmpare
with ante, § 677. And see the cases cited
in & later note to this section.

4 Ante, § G768

t The Btate ». Wieners, 66 Misso. 13;
The State . Hdzon, 59 Misso. 135 ; The
State . Cooper, 71 Misso. 436; The
State v, Willians, 69 Misso, 110.

5 Green v Commonwenlth, 2 Norris,
Ia. 75.

b Pistorius v, Commonwenlth, 3 Norris,
Pa. 104,
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feature of murder in the first degree under the clause uow in
contemplation ; so that, where it exists, the murder is in this
degree, and in the second where it does not exist.!  Nor, as just
said, need the purpose to extinguish life have been in the ruind
an appreciable space of time before its execution for the murder
to be of the first degree ; the rule even, in a cousiderable part of

CHAPF. XXIIL] HOMICIDF, FELONIOUS. § Ta8

- Differences. — There are, relating to this question, differences in
the terms of the statutes and the interpretations put upon them by
the courts, in the several States, into which it will noi be profit-
able here to enter. And the caution is repeated, that the prae
titioner should consider carefully the exact words of his own
statutes, and the adjudications upon them of the courts of his

the States, being apparcntly the same as at the common law.?

Still, —

I The State v. Wieners, 66 Misso. 13;
The State v. Jones, H4 Misso. 391 ; Duebbe
v. The State, 1 Texas Ap, 169; The State
v. Kilgore, 70 Misso. 544 ; Swan » The
State, 4 Hunph. 136 ; Dains = The State,
2 Ilumph. 48%; Clark » The State, 8
Humph. 671; Commonwealth ». Murray,
2 Ashm. 41 ; Commonwealth v. Williams,
2 Ashm. 69; Commonwealth v Keeper of
Drison, 2 Ashm. 227; Dale v. The State,
t0 Yerg. 651; Pirtle ». Tlhe State, ¥
Humph. 663; Whiteford » Common-
wenlth, 8 Rand, 721; Bivens r The
State, 6 Eng. 465; Mitchell v, The State,
5 Yerg. 340, 8 Yerg 6514; Hili v Com-
monwealth, ¥ Gral 694; Hagan v The
State, 10 Ohio State, 459 ; Loeffner v.
The Siate, 10 Ohio State, 658 ; The State
v. Phillips, 24 Misso. 475; The State v.
Shoultz, 25 Misso. 128; Warren ». Com-
monwealth, 1 Wright, Pa. 45; Kelly ».
Comnwnwealtl;, 1 Grant, Pa. 48%; Pro-
ple #. Doyell, 48 Cal. 85 ; Peopie ¢. Tong,
88 Cal. #4; Jones v. Commonwealth, 25
Bmith, Pa. 408 ; The State v Ilammond,
85 Wis. 315; Bhelton ». The Btate, 3
Texas, 362 ; The State v Starr, 33 Misso.
270,  See The Srate v». Nueslein, 25
Misso. 111; Respublica ». Bob, 4 Thll.
145; Benuett ». Commonwealth, 8 Leigh,
745 ; The State . Smith, 52 Maine, 3G69;
The State ». Hicks, 27 Mi i "Fhe
State & Johnson, § lowa, : People ».
Foren, 2¢ Cal. 3815 Kilpatrick » Com-
monwealth, 7 Casey, Pa. 198; Robbins &
The State, 8 Ohic State, 131; Fouls =
The State, 8 Ohio State, 98; Beaundien
». The State, § Ohio State, 634 In a
Pennsylvenia case, Lowrie, . J,, ob-
gerved: “Qur etatute adopis the com-
mon-law definition of murder, and then
distinguishes it of twe degrees; defining
the first degree specially by cerfain enu-
merated cages, and generally Ly the words
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‘another kind of wilful, deliberate, and
premeditated killing.” . . . Our reported
jurispradence is very unifurm in holding,
that the true eriterion of the first degreo
is the intent to take life. . . . An intent
distinetly formed, even ‘for & moment’
before it is ewrried into act, 13 enongh”
Keenan v. Commonwealth, 8 Wright, Pa.
o, 84, 57.

2 Ante, § 677, 695 ; Shoemaker ». The
Gtate, 12 Ohio, 45; Jordan » The State,
10 Texus, 47%; Anthony » The State,
Meigr, 264; Swan v, The State, 4 Humph.
138; The State ». Tohunn, 18 Misso. 419
The State o Jennings, 18 Misso. 435
Ieople w Clark, 8 Seld. 3385, Donnelly
v. The State, & Umecher, 463, 601 : Atkin-
son o, The State, 20 Texas, 522; Peaple
v. Bealoba, 17 Cal. 389; Lewis z. The
State, 3 Head, 127; Kilpatrick ». Conunon-
wealth, 7 Cazer, Pa. 198; People v Long,
89 Cal. 694; Keenan v Commonwealth,
8 Wright, Pa. 55; Lewis ». The Stale, 3
Head, 3187 ; People v Cotta, 49 Cal. 186
Hogan » The State, 36 Wis. 226; Ake v
The State, 31 Texas, 416: Ake ». The
Rtate, 30 Texas, 446; Herein v, The State,
83 Texas, 633 ; Johuson » The State, 30
Texas, 748 ; The State v Millaie. 3 Nev,
409; The Stute ». Hoyt, 183 Minn. 132
The State v. Holme, 84 Misso. 153,
Contra, Bivens v. 'The State, 6 Eng. 455,
As to the Indiana ztainte, see Finn o
The State, & Ind. 400,  And the Tndiana
court eeema perlaps to require some-
thing more of deliberation than do gome
others, to conetimte murder of the firsi
degree. Baid Ellott, J., “The principle
involved, by which murder in the first
degree is distinguished from murder iv
the second degree, is this, —in (he former,
premeditated malice requires that there
should be time and opportanity for delib-
crate thought; and that, after (e mind

own State. Hven —

Express Statutory Terms— (Alabama). — There are States in
which the express terms of the statute exclude the interpretation
above given. For example, in Alabama, ¢ Every homicide per-
petrated hy any act greatly dangerous to the lives of others, and
evidencing a depraved mind regardless of human life, although
without any preconceived purpose to deprive any particular per-
son of life, is marder in the first degree,” — words which render
the intent to take life a non-essential in this higher degree of
murder.! So that, if, for illustration, one wrongfully places upon
a railroud track an obstruetion by which a train of cars is thrown
off and a person is killed, his offence of murder is in the first

degree.?

conceives the theught of taking the life,
the coneeption is meditated upon, 2nd a
deliberate determination formed to do
the act: that being done, then, no differ-
ence Liow soon afierward the fatal resolve
is earricd into execution, it is murder in
the first degree” Fahnestock ». The
State, 28 Tnd. 231, 263. And perhaps the
Miszonri tribunal may be classed with the
Indiana: as see the Missourl cases be-
fore cited to this section. And see The
State ». Mahly, 68 Misso. 315; The State
v, Gassert, 65 Misso, 352, In the Penn-
sylvanin case of Keenan ». Common-
wealth, snpra, Lowrice, C. J.. said: “ The
deliberation and premceditation required
by the siatutes arve, not upen the infent,
but upon the Eifiiag. It is deliberation
and  premeditation enongh fe form the
intent to kill, and not wpss the intent
after it has been formed.” p. 58, Again:
“Reeping this commen understanding of
the definition In mind, we shall also get
clear of the influence of ihe cases in
other States, where the terms ¢ deliberate”
and ‘premeditated’ are applicd to the
malice or intenr, and not (o the act, and
thtie seem to Teguire a vt pose brooded

over, formed, and matured before the
occasion at which it is carried into act.”
p. 57, Of the like sort is the Kanaaa
doetrine. Craft v. The State, 3 Kan. 450,

1 Washington ». The State, 60 Ala.
10.

% Presley v The State, 59 Ala. 98
Compare with The State v. Brown, 1
Houst. Crim. 53%.  And see the Alabama
cases of Miller ». The State, 51 Ala. 155,
and Fields ». The State, 52 Ala. 348,
Other States.—As to Delawnre, ace
ante, § 727, note; The State v. Jones, 1
Houst. Crim. 21 : The State ». Buchanan,
1 Houst. Crim. 79; The State . Bowen,
1 Houst. Crim, 91; The State v. Hamil-
ton, 1 Houst. Crim. 101; The State r.
Green, 1 Houst, Orini. 217; The State o
Till, 1 Houst. Crim. 233; The State
Draper, 1 Houst. Crim. 291; The Stato
v O'Niel, 1 Ileust, Crim. 468; The State
». Rhodes, 1 Iionst. Crim. 470; The
State v. Thomas, 1 Houst. Crim, 511, 523,
As to Texas, where, as in Delaware, not
speaking now of the other clanse of the
stutule tante, § 727), murder of “express
malice ¥ is in the first degree (Tooney w.
The State, 5 Texas Ap. 163, 188; Primua
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Killing One not meant. — In Tennessee, if one meaning to kill
a particular person accidentally executes the purpose on another,
his offence of murder is held to be only in the second degree;?
and herein the court expressly overrules some nisi prius opinions
to the contrary in Pennsylvania.?

Resisting Arrest. — One designedly killing another to resist a
lawful arrest commits murder in the first degree.®

§ 720, “Bxtreme Atrocity.” — The murder of a girl eight years
old, to comceal a rape perpetrated with severe lacerations, is
“committed with extreme atrocity or cruelty ”’ within the Mas-
sachusetts statute,® therefore is in the first degree5 And where
a husband killed his wife by repeatedly stamping on and kicking
Ler while prostrate on the floor, whereby was created a prolonged
agony terminating in the death alleged, the jury wag held to be
justified in finding this degree of wmurder, *Such cruelty,” said
Colt, J., “ must be considered extreme, althongh it he possible to
devise means of producing death which shall manifest a higher
degree of eriminality. It is enough if the means used were ex-

CITAP. XXIIL] HOMICIDE, FELONJOTUS. § 732

kill, the charge is, that the killing came through an unsuccessful
“gttempt’’ to perpetrate some one of the other crimes enumerated
in the statute, it is necessary the prisoner should have intended,
in fact, to commit the particular other crime.!

V. Degrees in Manslaughter,

§ 731. @eneral View.— The statutes of some of the States
make different degrees of manslaughter. In New York, there
are four degrees? In Georgia,® Tennessee! and some of the
other States, there are two. But we have not sufficient adjudi-
cations to render profitable a discussion of this subject.?

VI. The Leading Doctrines of Indictable Homicide epitomized.

§ 732, Asto Murder:-— ,

014 Definition. — The definitions of murder commonly found in
the books are well represented by Hawkins's, who defines it to
be *the wilful killing of any subject whatsoever, through malice

treme as compared with ordinary means of prodneing death.” 8

§ 780. Doctrine of Attempt. — Connected with a part of the
definition of murder in the first degree is an allusion to the law
of attempt. As to which the doctrine of attempt, unfolded in
our first volume, becomes important. If, there heing no intent $o

. The State, 2 Texas Ap. 364, 373). See
also Burnhaw v, The State, 47 Texas,
322 Tuaebbe ». The State, 1 Texas Ap.
14%; Washington ». The State, 1 Texus
Ap. 647 Singleton . The State, 1 Texas
Ap. 501 Jones v The State, 8 Texas Ap.
150, 155; Taylor ». The State, & Tuxas
Ap. 387 Halbert @, The State, 8 Texus
Ap. 853; McCarty ». The State, 4 Texas
Ap. 461; Richarte e, The State, 5 Tex-
as Ap. 35%; Bummers ». The SBtate, 5
Texas Ap. 365; Cox v The State, 5 Tex-
as Ap. 493; Cardenhire ». The State, 6
Texus Ap. 147; Evans #. The Suute, §
Texas Ap. H13; Walker ». The Hiate,
& Texas Ap. 578; Lanham . The State,
7 Texas Ap. 126; Smith ». The State, 7
Texas Ap. 414; Shrivers v, The State,
7 Texas Ap. 460; Wallace . The State,
7 Texas Ap. 670; Rye v. The State, §
Texas Ap. 163; Gufiec » The State, 8
Texas Ap. 187,
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I Bratton v. The State, 10 Humph.
103.

? Commonwealth ». Dougherty, 7
Smith’s Laws, (45, Whart, 1lom. 862;
Commonwealth » Flavel, Wharl, Hom.
363, And see Commonwealth ¢ Green,
1 Ashm. 28%; Commonwealth ». Keeper
of Prison, 2 Ashm. 227 ; Taylor »n. The
State, 3 Texas Ap. 347 lalbert ». The
State, 3 Texas Ap. 636 The State v
Raymond, 11 Nev, Y8 The State ». Ed-
wards, 71 Misso. 312; post, § 741,

# Tom w The State, 8 Humph. 85;
Ruloff v. Penple, 45 N. Y. 213, 11 Abh,
Pr. v. 5. 245; The State » Green, 66
Misso. 631, Sce The State v Alford, 80
N. G5,

4 Ante, § 725,

§ Commonwealth v, Desmartean, 18

Gray, 1. Bee Pcople » Bkeehan, 49

Barh. 217,
& Commonwealth ». Devlin, 126 Masa
258, 265.

forethought.” % Now, —
2 [

1 Vol . § 729, 731, 733; Kelly o
Commanwealth, 1 Grant, Pa. 4584,

2 And see, as to New York, Evans »,
People, 48 X, Y. 863 Mongeon v, People,
85 N. Y. 613,

8 Thomas 2. The State, 38 Ga, 117.

4 Nolson # The State, 6 Baxter, 418.

& As to Alabama, see Oliver r. The
Srate, 17 Alu. 587; Isham ». The State,
35 Als. 218 ; Cates v. The State, &0 Ala.
168, As to Venneylvania, see Common-
wealth o Gable, 7 8. & K. 423; Common-
werlth v Flanigan, 8 DIhilad. 430; Wal-
ters .. Commonwealth, 8 Wreight, Ta.
135, In Wisconsin, to reduce the offence
to munstaughter in the fourth degree un-
der R 8, e 183, §420, the involuntary
killing must be withont a cruel or nunusual
weapon, and without any eruel or unnsuul
means.  Keenan oo The State, 8 Wia.
152, In Georgia, the expression “at-
tempt te commit a serious personal in-
jury,” in the definition of the erime of
voluntary manslaughter, in § 7 of div. 4
of ihe code, micans an attempt to com-
mit an injury greater than a provocation
by mere words, and less than a felony.

Buchanan r. The State, 24 Ga. 282 And
see further as to Georgin, Btokes . The
State, 18 Ga, 17; Welch v. The State, 50
Gu. 128, Ax to Missourl, see The State
v Sloan, 47 Misso. §04; The Statew. Cur-
tig, 70 Misso, 594; The State v Hill, 6%
Misso. 451, As to Wisconsin, The State
v, Dickinson, 41 Wis, 209, As to Indi-
ana, sce liruner ». The State, 68 Ind.
158; Reed o The State, 8 Ind. 200

¢ ] Hawk. P. O, Curw. ed. p. 92, § 3
Qther definiiions are, —

Tord Coke.—" Murder iz when a
man of sound memory and of the age of
discretion unlawifully killeth, within any
county of the realm, any reascuable
creature, in rerim nafure, under the king’s
peace, with malice aforethought cither
cxpreesed by the patty or implicd by law,
5o as the party wounded or hurt, &c., die
of the wound or hurt, &c., within a year
and a day after the same.” 3 Inst. 47.

Lord Mansfleld. — * Murder ia where
a man of sound sense unlawfully killeth
another of malice aforethought, eliher
express or implied.” He-adda: *If the
malice be express, the facts remain with
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Whence this Definition. — This definition is a mere transeript of
Stat. 23 Hen. 8, ¢. 1, § 3, already explained ;! for, though Hawr-
kins uses the word * forethought™ instead of * prepensed,” the
meaning is the same.

§ 783. How far accurate. — This definition lacks the word
« felonions,” which is a part of the law’s designation of every
felony.? If added, it would be exact. DBut—

Means Nothing. — Though, thus amended, it is eorrect, it is
practically without meaning; because, where the question is
whether a partienlar killing is murder or manslanghter, it is only
repeating the statutory words to say that it is murder if of
“ malice aforethought.”

How it should be. — What a definition should do is to define
“malice aforethought.”” Tt is a truism, not a definition, to say,
that when a felonious killing is of malice aforethought it is mur-
der, and when not it is manslaughter. Therefore —

§ T34. Proposed Definition. ~— Let us see if we cannot discover
a definition which, however imperfect, will still furnish some
practical help. It must necessarily embody an epitomization ? of
the judicial interpretations which have been given to the words
“malice aforethought.” Murder, then, is that species of felo-
nious killing, technically known by the phrase © wilful and of
malice aforethought,” which proceeds from an intent to take life
without excuse, or the intended commission of some other felony,
or of some misdemeanor of a sort to endanger life, or the inex-
cusable use of a dangerous weapon, or some other purpose eqnal
in malignity.t Still, —

§ T85. Complete defining impossible.— While thig definition will
in some degree assist the reader, one in all respects neat, com-

the Jury. If the malice ts to arise from of law, and with a premeditated design

implicetion, it is a matter of law, the en-
tire consideration of which resides with
the court ; and, in the present case, the
finding tihat there was no istent to kil
does not in any degree vary the ques
tion.”” Hex o Hazel, 1 Leach, 4th ed.
368, 383,

1 Ante, § 625,

2 {rim. Proved. T §534; IL § 542,

2 1 Bishop Mar. & Iiv, Gth ed. § 4.

4 Wew York Commissioners. — The
New York commissieners propose : “1Tom-
icide is murder in the following cases, —
1. When perpetrated without authority
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to cffect the death of the person killed,
or of any other human being: 2. When
perpetrated by any act imminently dan-
gerons to others and evincing a depraved
minid, regardless of hnman iife, alrhough
without any premeditated design to effect
the death of any particolar individaal;
3. Wlhen perpetrated without any design
to eftect death, by a person engaged in
the commission of any filony” Thia
definition seems to have been drawn in
some degree from the Revised Siatutes
of the Srate. Draft of a I’enal Code,
1864, p. 82,

CHAP, XXIIL ] HOMICIDE, FELONIOTS, § 736

plete, and exact is, in the nature of the subject, impossible. The
idea itself is complex and artificial ; and, if 16 were not so, the
language has no words in which it could, in a single sentence, be
conveyed. Again, —

©Old and Inadequate Phrases, — Scme of the phrases, found in
our books treating of this subject of murder, are so technical and
even meaningless as greatly to embarrass the student. Of this
sort are the terms “ malice,” * depraved heart,” * mind fully bent
on evil,” and other similar ones. They are often employed by
judges and text-writors seemingly without its oecurring to them
that, in truth, they convey no such exact idea as is eszential in
legal disquisition, and sometimes no idea whatever.! Specially
unfortunate is the employment, by courts, of language like this
in giving directions to juries unread in the law.? It mystifies and
misleads; yet, practically, if the trisl judge addresses them in
words plain and comprehensible to their understandings, there is
danger that the case may be reversed for error of law; if he
mystifies them with what is meaningless yet legally correct, the
danger is still greater that the verdict will be irreversibly wrong
on the facts. '

§ 738, As to Manslaughter :—

0ld Definitions. — Most of the old definitions of manslaughter
have e¢ven less of meaning than those of murder. Generally
they declare it to he any felonious killing which is not done of
““malice aforethought,” or *malice prepense.”® Hawkins ex-
pands the idea thus: * Homicide against the life of another,
amounting to felony, is either with or without malice. That
which is without malice is called manslaughter, or sometimes
chance-medley ; by which we understand such killing as happens
either on a sudden quarrel, or in the commission of an unlawful
act, without any deliberate intention of doing any mischicf at

all.”¢ But—

1 And sco Vol. I § 427 et seq.

# Crim. Proved. L § 980 a.

& 1 Hale P. C. 449.

* 1 Hawk, P. C. Curw.ed. p. 89, § 1.
Other Definiions.— In Rex » Taylor,
2 Lewin, 215, T'aunton, J., said: * Man-
slaughter is homicide, not under the influ-
enee of malice, but when the Dblood is
heated by provocarion, and before it has
time to cool.” In South Carolina, on a

VoL, IT, a7

trial for homicide effected by a deadly
weapon, (he judge defined manslaughter
to be “Lomicide committed in sudden
heat and passion and on sufficient legal
provocation ; ” and again he said, it ia
ot every killing in passion that the law
mitigates down to manslaughter ; it must
be passion justly exeited by legal provo-
cation.” The verdict was, gnilty of man-
alaughter, and on appeal it was held that

417



§738 SPECIFIC OFFENCES, [BOOK X.

Unsatisfactory. — This sort of definition is unsatisfactory ; both
because, as just explained, the words *malice” and * malice
aforethought ™ convey, in themselves, no elear idea of the thing
which in law ig signified by them, and particularly because it
does not adequately draw the line between the indictable and
unindictable forms of homicide., Therefore, —

§ 737, Proposed New Definition. — Though the subject does not
admit of a defining so exact and short as to satisfy cqually the
demands of the law and of literary taste, the following is pro-
posed : manslaughter is any such unlawful or dangcrous act,
done contrary to one’s duty, as results in the death of a human
being within a year and a day from the time of its commission.
Now, —

Includes Murder. — This definition includes murder, and prop-
erly ; because an indictment for manslaughter may be sustained
while the proof is of murder.!

§ T88. Further of the Definition. — This definition is not very
enlightening to one who has no previcus knowledge of the law,
For while it requires, for example, that the unlawful act which
produces death shall have been done contrary to the duty of the
doer,? such duty s matter of legal learning. It cannot be stated
in the short terms of a definition. Therefore nothing greatly
better in the way of defining is possible. And, proceeding to
trace the Jine between the unindictable and the indictable homi-
cide, we find it long and wavy, the same as between murder and
manslaughter.® Hence, —

How ascertain the Taw.— If we wonld learn the law of this
subject, we must proceed beyond definition to its details. We
must look into the cases, see on what privciples they severally pro-
ceed ; and, in their light, determine, step by step, the boundary
line between the indictable and the unindictable homicide.

CITAP. XXIIL ] HOMICTDE, FELOXIOUS. § 740

VII. Attempts to commit Murder and Manslaughter, with Various
Forms of Felonious Assault.

§ 739. Bleewhere. — In the first volumne, eriminal attempts are
discussed at large.! And in this volume, among assanlts, are
considered the aggravated forms,? including something of what
is useful in the present connection. So that—

Here. — We shall have no need to enter into any special de-
velopments of principles here; but, for the convenience of prae-
titioners, we shall refer to numerous cases, and in some degree
connect them by thieads of doctrine.

§ T40. Statutory Assaults with Intent. — In affirmance of the
common law, and in some degree for increasing its penalties, we
Lave statutes providing special punishments for assaults accom-
panied with a specific ulterior intent,3 —being statutory attempts.
Thus, —

Assault with Intent to take Life, &c. — There are various forms of
statutory assault with intent to take life ; as, assaulting one with
intent to kill, to commit murder, administering poison ® with the
like intent, attempting to drown with intent to murder,® and
others of this general sort.’

the terms nsed fo characterize it were
rorrcct. The State ¢, Smith, 10 Rich. 341
For explanations of the definition in the
statutory law of Texas, see Boyett »o
The State, 2 Texas Ap. 93, 100; Rich-
ardson v The State, § Texas Ap. G12;
Reed e The State, § Texas Ap. 817.

1 ¢ol I § 792, As to manslanghter
muder the Ohio statule, see Montgomery
v The State, 11 Olio, 424,
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2 Reg. v, Balmon, 6 Q. 3. D, 70, 14
Cox C. C 494 ; Davison ». People, N 111
231 Neg. v Towers, 12 Cox C. C. 830,
Reg. v Yinney, 12 Cox C. C, 625; Reg.
v. French, 14 Cox . C. 328; Reg. »
Bradshaw, 14 Cox C. C. 83; The State v
IMardic, 47 Inwa, 617 ; United States w
Knowles, 4 Baw. 517.

4 Ante, § T34

L Vol I § 723 et seq.

2 Aunte, § 42 et seq.

3 Ante, § 52,

1 Vol L § 412, note, 730, 738, 750, T51,
768, 758, T68 a; Davidson v. The State, ¢
Humph. 455; FEvans # The State, 1
Humpl. 284; Humphrics =, The State, b
Miezo. 203; Wright v. The State, 9 Yerg.
842 ; The State v. Fee, 19 Wis. 562 ; Lo-
gan v. The State, 2 Lea, 222; Black o
The Btate, 8 Texas Ap. 328; Shinn r. The
State, 6% Ind. 423; Lancaster » The
State, 2 Lea, 575; llogan v The State,
61 Ga. 43; Mereditl: 2. The State, B0 Ala.
441; Ponlivs » People, 21 Hun, 828;
The State ». Grabam, 51 Iowa, 72; The
The State r. Painter, 67 Misso. 84 ; Peo-
ple ». Fine, 53 Cal. 203; "'he State ».
Trockmorton, 53 Ind. 854; The State .
Boliele, 52 Iowa, 608 ; The State v. Davis,
14 Nev. 407,

5 Rex v. Harley, 4 Car. & P. 369 ; Rex
v. Powles, 4 Car, & F. 571; Reg. r. Clude-
ray, 1 Den. C. C. 514, Temp. & M. 219, 14

Jur. 71,19 Law J. ». 5 M. G 118 5. o
nom. Reg. v. Cluderoy, 2 Clar. & K. 907 ;
Rex #. Cadman, 1 Moody, 114; Rex ».
Lewls, 6 Car. & P. 181; Reg. ». Michael,
9 Car. & P 334, 2 Moody, 120; Reg. ».
Williams, 1 Den. C. C. 39; Lobman v,
People, 1 Comst. 379; Anthony o The
State, 20 Ala. 27; Pceople v. Carmichael,
5 Mich. 10; Feople ». Adwards, 5 Mich.
22; Commonwealth ». Anthony, 2 Met.
Ky. 899; Sumpter ». The State, 11 Fla.
247; Reg. ». Conncll, 6 Cox . €. 178;
Reg. v Dale, § Cox . C. 14; Collins »
The State, 3 Heisk, 14.

B Kinelair's Case, 2 Lewin, 49.

7 Tyra ». Commonwealth, 2 Met. Ky,
1; Monday v The State, 32 Gu. 672;
{Leary » People, 4 Parker C. C. 187;
Weaver ». The State, 24 Texas, 387;
Reg. v. Pearce, § Car. & P. 667; Wilson
v. The State, 25 'Texas, 163; Long =,
The State, 34 Texas, 566; Long r. The
State, 48 Ind. 582; Tleg. » Tallement, 8
Cox C. C. 204; Fulford » The State, 60
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§ 741 SPECIFIC OFFENCES, [BoOK X.

§ T41. Nature of the Aot — It is general doctrine in the law of
attempt, that, to sustain an indictment, the thing done must have
some real or apparent adaptability to accomplish the ulterior
wrong meant.! And this rule applies to these statutes; as, if
the allegation is, that the defendant made an assault with intent
to murder, it will not be supported where the killing would have
been only manslaughter had death taken place? But, as one
may commit murder without employing a deadly weapon, it is
not necessary that the assault with intent to murder should be
with an instrument likely to produce death.®

Nature of Intent. — With the act thus deseribed, the necessary
intent must blend. The wrong-doer must specifically contem-
plate taking life ; and, though his act is such as, were it success-
ful, would lie murder, if in truth he does not mean to kill, he
does not hecome guilty of attempt to commit murdert Again, —

Intent proved as laid. — The proof must show that the intent
was, in fact, the same which is laid in the indictment.’ 1f, for
example, the allegation is that it was to maim, proof of an intent
to frighten will not justify a conviction.®

Assault taking effect on one not meant.— If, then, the assault
terminates in a battery of a person not meant, is the offence of
assanlt with intent to kill or murder committed ?7  In legal rea-
son, and in the absence of speeial terms in the statute, it is;

CHAP. XXIIT, | HOMICIDE, FELONIOUS. § 742

intent have transpired, — the words of the enactment are cov-
ered, and the wrong doune is completely within the spirit of its
prohibition. The indictment might even charge, that the assault
was made on one named, mistaken by the accused for another
one numed, with intent to take the latter’s life; for here the
thing done would be apparently adapted to accomplish the end
meant, which was the death of the latter person, bringing the
case within the general rule of the law of attempt. What has
been held the reader will see in the note.!

Proof of Intent. — Though the law is &s above stated, yet, in
matter of cvidence, the tendency of the thing done may bo
looked into to determine the intent from which it proceeded.®
Still this tendeney raises merely a presumption of fact, not of
law; the jury must, in each case, be satisfied that the specifie
intent existed as fact in the mind of the prisoner.?

§ 742. Particular Terms of Statute. — While the reader carries
these general doctrines in his mind, he should not fail to note
carefully the exact words of the statute on which a question in
controversy avises. A suggestive one is the following: —

Degree of Intended Murder. — In Michigan, on an indictment
for assault with intent to commit murder, it is immaterial whether

1 Tn Mississippi, under a statute which  gardless which, he may, it is held In
provides o panishment for “every person  Masssebusetts, be convicted upon an in

because, in such a case, both the statutory act and the statutory

Ga. 591; Slatterly @ DPcople, 58 N. Y.
861, People v. Keeler, 18 Cul. 636; Peo-
ple », Murat, 45 Cal. 281, The State ».
Moaove, 82 N. C. 850 The Btate v. Houp-
Cer, B2 N CL663; The State v, Benthall,
B2 N. Q. 664 1 People v Kerrains, 1 Thomp.
& C. 333 The State ». Williams, 5 Buax-
ter, 853 ; People v, Aubrey, 53 Cal. 427
Brown v The State, 08 Ga, 212,

L ¥ol 1§ 738,

2 Vol. L § 728G, note; Llliott ». The
State, 46 Gu. 159; Read ». Common-
“wealth, ¥2 Grat. 924; Schorn v. The
Btate, 51 Ga. 164; Jacksom v, The State,
51 Ga, 402; Swmith ». The Siate, 52 Ga.
83

2 Monday .v. The State, 32 Ga. 072,
And see Williams » The State, 47 Ind,
568; Montaivo ». The Btate, 51 Texas,
63; T'he Stiate v, Nations, 81 Texns, 581;
Orane v, The State, 41 Texas, 44; Me-
Croskey », The State, 2 Coldw. 178
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4 Vol I. § 728-730, 736; The State w.
Jefferson, 3 Harring. Tel. 571; Davidson
v The State, # Humph. 453; Ozletree o
The State, 25 Ala. 603 See Daing v
The State, 2 Humpl. 439; The State v,
Clarissa, 11 Ala. 57 ; Bharp v. The State,
19 Obio, 870; Rex ». Coy, § Car. & 2,
403; Nancy v. The State, 6 Ala. 483
Yeuple . Shaw, 1 Parker C. C. 227;
Maber . PPeople, 10 Mich. 212, 217, But
see The State » Bullock, 13 Ala, 413;
Moore v. The State, 18 Ala. 532; Rex n
Howlelr, T Car. & P 274; Dave # The
Siare, 22 Ala, 23; The State ». Nichols, 8§
Conn, 493 ; Feople v Vinegar, 2 Parkor
C.Co2 Vol L§ 736, note,

& Opletree . The State, 28 Ala. 603,

B e v Abraham, 1 Cox C. €. 208
And wee Filking » People, 59 ¥, Y. 101,

T And see apte, § T2H Y Killine Ona
not weant.” And sce Vol. I § 328, 736,

who shall be convicted of shooting at
annther with inteot to kill,” il has been
hell that the proof must show a special
intent to kill the one named in the in-
dictment; an intent te kill any other, of
a geners] malicious intent, not being suf-
fiesient.  Morgan o The State, 13 5m. &
Al 242, In England, a prisoner was
indicted under 7 Will. 4 & 1 Vict. ¢, 83,
§ & for shooting at and wounding A,
with iutent to murder him. The proof
was thiat he supposed thie person he shot
at to be B, whont he intended 1o murder;
aml this was held to sustain the indice
nwent, SBajd Parke, B.: ¢ The prisoner
did not intend to kill the particular per
s, b he meant to murder the wan at
wihom he sliot” Reg. v Smitl, Iears.
& The like lias been adjudged in Cale
ifornia.  Deople ». Torres, 34 Cal. 141,
Also in Olijo, Callahan . The State, 21
Ohin Sute, 300, Sce Hollywood & People,
2 Abb. Ap. Dec. 376, 1f a person shoots
al two, intending te kill one, entirely re-

dictment charging assanlt on the two,
with intent to murder both, Common.
woealth @ MeLaughling 12 Cush, 615,

2 Crim. Proced. L § 1100; Reg. ».
Jomnes, 9 Car. & P. 258, See Rey. . Ren-
shaw, 2 Cox C. C. 285, 20 Eng. L. & Eq.
493 Vol 1. § 735,

3 Morgan » The State, 33 Ala. 413,
llere the court beld, that the presenling
in an angry manner of & pistol loaded
and cocked, within carryving distunce,
witlt the finger on the trigger, does not
ralse a legal presumption of intent to
mrder, where in faet an assault only
was conunitted.  Said Stene, Jo: The
jury “eould aloue jndge of the intent,
and the court erred in withdrawing that
tnquiry frow their consideration.” p. 415,
415, And sce Jeff o The Riate, 37
Missia. 821; The State v Beaver, 5 Iar-
ring. Dol 608; Rumsey o Dcople, 1%
N. Y. o 4l; Vol. LI § 735, 7306, But see
Teople v. Vinegar, 2 Parker C. C. 24
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§ T4 SPECITIC OFFENCES. [BOOK X

the murder would have been, if committed, in the first or second
degree.! But from the consideration that a specific intent to
produce death is required in this aggravated assault,? it would
follow, that, in States and circumstances wherein the purpose to
take life is the distinguishing element of murder in the firss
degree, and 2 murder consummated without such purpose is, as
of course, in the second degree,® this doctrine, thus held doubt-
less correctly in Michigan, cannot prevail. Accordingly it is laid
down in Minnesota, that, to constitute an assault with intent to
commit murder, the marder, were the assault effectual, must be
in the first degree; because only in the case of a * premeditated
design ™ (the words deseribing murder in the first degree) to effect
death, can there be the intent o take life.t

§ T43. Misdemeanor or Felony, — All indictable attempts are,
at common law, misdemeanor.’ So, also, are all assaults, how-
ever aggravated.® Therefore the attempts now in contemplation
are misdemeanor; except where the statute makes, as in some
instances it does, the particular attempt a felony.?

VIIL. Bemaining and Connected Questions.

§ T44. Pelony. — Murder and manslaughter ar¢ both felony at
the common law,8

Principal in Second Degree — Accessory.— Tle eonscquences of
this doetrine, as respects priucipals, and accessories before and
after the fact, are such as were cxplained in the preceding
volume.?

CHAP. XXITL ] HOMICIDE, FELONIOUS, § 745

§ 745, Pormer Jeopardy — Punishment. — In that volume, like-
wise, was considered the question of the effect of & conviction or
jeopardy for one instance of offending, on & subsequent indict-
ment for the same or another ingiance ;! also, the guestion of the

1 People v, Beott, 8 Mich, 287, And
see, as to [ndiana, Frolich » The State,
11 Ind. 218, 8ec also Hopkinson v. Peo-
ple, 18 Tl 264; Wilson v People, 24
Mich. 410,

2 Anle, § 741

3 Ante, § 728,

4 Bonfanti ». The State, 2 Minn. 123,

5 Vol T. § 772,

§ Ante, § 55.

7 I'he State v. Boyden, 18 Ire. 505;
Commonwerlth ». Burlow, 4 Mass. 439,
The State v. Danforth, 8 Conn. 112;
Southworthk v. The State, 5 Conn. 525
Philiips v. Kelly, 29 Ala. 628; O'Leary
v. Penple, 4 Parker €. C. 187; Coinmon-
wealth . Yaney, £ Duvall, 375; People
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Swenson, 49 Cal. 388; Wilson ». People,
24 Mich. 410.

¥ Foster, 302; The State » Ben, 1
Hur, & J. 99 The State ». Henderson,
2 Dev. & Bat 543 In Pennsylvania,
under Stat. April 22, 1794, § 8, voluntary
munslaughter is only misdemesnor.

* Vol. L & G607 et seq. And sce, as
concerns nurder and manslauglier par-
ticularly, Yol. L § 635, 639, 42, 652, 666,
674, 678, 43, 698 ; The State ». McCarn,
11 Humph. 494 ; Reg. v Good, 1 Car. &
K. 185 ; United States . Rows, 1 Gallis.
624 ; The Btate v, Bimmons, 1 Brev, §;
Reg ». Cuddy, 1 Car. & K. 210; Reg. ».
Young, 8 Car. & P 644; Reg, v Whit-
horne, 3 Car. & I*. 834; Rex v, Ddmeads,

punishment.? Moreover, —

Conviction for Part. — There was a sufficient discussion of the
authority to convict for a different offence in degree from the one

charged or the one proved.?

8 Car. & P. 330; Rex » Hodgsen, 1
Leach, 4th ed. 6; Rex ». Hubson, 1 East

. P.C. 288, being 8. ¢.; Rex v. Mastin, 6

Car. & P. 338; The State ». Hildreth,
Ire. 440 ; Reg. » loweil, 9 Car, & P. 437;
Goose's Case, 8ir B Moaore, 461; Rex o
Murphy, 6 Car. & 1% 103; Vaux's Case,
4 Co. 44; Reg. v. Alison, B Cur. & P 418;
Reg. v Tyler, 8 Car. & P. 618; The State
v. Coleman, 5 Port, 32 ; Reg. » Williama,
1 Den. C. C. 39; Reg. ». Wallis, 1 Salk,
224, 395 ; Mansell's Case, 2 Dy. 1285, pl,
G3; Nuthill » The State, 11 Hmnpph.
47: Mohun's Case, 12 Howell 5t. Tr,

- 049, 1022; Comwallis’s Case, ¥ Howell

&t Tr. 143, 167; I'he State ». Cockman,
Winston, 1L 95; Goff ». Prime, 26 Ind.
106; Harrel » The Stute, 39 DBlissls.
702 : Mickey ». Cominonwealth, 9 Bush,
593 ; United States ». Damsay, Hemp.
481 ; Commonweanlth 5. Anthony, 2 Met.
Ky. 20%; Raiford ». The Btate, 53 Ala.
106 ; The State ». Sales, 30 La. An. 9163
Reg. v Taylor, Law Rep. 2 C. C. 147, 13
Cox . C. 88; Licg. » Richardson, 2
Q. B. I. 811; Campbell ». Common-
wealth, 3 Norris, Pa. 187.

I Vol L § 978 et seq.  And see, as to
questions of homicide, Vol. T § 1009;
Beg. v Gould, 2 Car, & P. 364 ; The State
v. Cooper, 1 Green, N, J. 361; Lolman
v. People, 1 Comst. 379 Rex », Clark, 1
Brod. & B. 473; The State ». Byrd, 31
La. An, 41%; The State ». Dennison, 31
La. An. 847; The Htate v. Stephens, 13
8. C. 286; Byrd ». The State, 1 How.

Missis. 163; Fields » The State, 52 Ala.
348; Peri ». People, 65 IIL 17; Lewis ».
The State, 1 Texas Ap. 323; The State
». Tlder, 65 Ind. 282; The State » Bell,
81 N, C. 581 ; Cheek v. The State, 4 Tex-
as Ap. 444 The State v. Liitlefield, 70
Maine, 452 ; ‘Teat v, The State, 53 Missis.
439,

2 Vol. I § 927 ¢t seq.  And see, as to
questions of homicide, Nuthill ». The
State, 11 Humph. 247; The State »
Henderson, 2 Dev. & Bat. 543; White ».
Commonwealth, 1 8. & R. 133; Cockrum
r. The State, 24 Texas, 3%4; The State
v, Looper, 14 Rich, 92; Opinion of Jus-
tices, 11 Cush, $04; Marshall ». The
State, 33 Texas, 661; Mingla » People,
&4 Tll. 274; Thomas ». People, 67 N. Y.
218; McGinnis » The State, 31 Gu.
238; The State » Abbott, 8 W. Va. T41;
Long ». The State, 38 Ga. 401; Green »,
The State, 55 Missis. 451,

3 Vol L § 791 et seq.  And sce, as to
questions of homicide, Vol. I § 788, 792,
795, TO7, 808, 809, 811; 1 East P. (. 371;
The State . Coleman, 5 Port. 32; Kirhy
. The State, 7 Yerg. 289; Johnson v
The State, 17 Ala, 815; McGee ». The
State, § Misso. 485; The State v Arden,
1 Bay, 487; People . Doe, 1 Mich. 451;
Reynolds ». The State, 1 ERelly, 283,
Commonwealth ©. Gable, 7 8. & . 423;
Green v, 'The State, 8 Texas Ap. 71;
Buekner o Commenwealth, 14 Bush, 601;
The State 7 O'Kane, 23 Kan, 244,

For HORSE-RACIKG, sce Stat. Crimes.
HORSE STEALING, see Btat. Crimes; also Larceny.
HOUBE-BREAKING, sce BURGLARY AND OTHER BREARINGS.
HOUSE, DISORDERLY, see Vol L § 1104 ¢t seq.
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§ 745 SPECIFIC OFFENCES, [BOOE X,

HOUBE OT ILL-TAME, sce Vol 1. § 1033 et seq.
IDLENESS, see Vol. L § 515, 616.
ILLEGAT, MEETING, see UsLAwWrUL ASSEMBLY-
ILL-FAME, HOUSE, sce Vol I. § 1083 et seq.
IMPRISONMENT, FALSE, see KinNappING AND Farse InpPr1s0wvMENT.
INCEST, seo Stat. Crimes.
INDECEXRT EXPOSURE, sce Vol 1. § 1125 et seq.
INNEEEFERS, see Vol. L. § 832, 1110, 1118,
INTOXICATING LIQUOR, Selling, &c., see Stat. Crimes.
424
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CHAPTER XXIV,

EIDNAPPING AND FALSE TMPRISONMENT.!

§ 746. Introduction,
T47-749. False Imprisonment, .
750-7566, Kidnapping.

§ T46. Meaning of the Terms — Course of this Chapter,— Between
the terms « Kidnapping ” and ¢ False Imprisonment ” there is no
wide difference in meaning, and sometimes they are employed
almost interchangeably. Still, the better use so far distinguishes
them that we should do unwiscly to regard them as indicating
but one offence, to be treated of under a single title. We shall,
therefore, in this chapter, consider I. False Imprisonment; II.
Kidnapping. In the broadest sensc, either term ineludes various
wrongful acts which in the present volumes are discussed under

still other titles.2

1 TFor matter relating to this title, see
Vol 1. § 806, 553, 686. Also ante, § 26.
For the pleading, practice, and evidence,
see Crim. Proced. IL § 365 et seq., 688
et seq,  And sce Stat, Crimes, § 205, 209,
236, 619,

% Proposed in New York. — The
Kew York commissioners, under the
title Kidnapping, propose the following:
“Hvery persun who, without lawful su-
thority, forcibly seizes =and c¢onfines
another, or inveigles or kidnaps another,
with intent, cither: 1. Po cause such
other person to be scerctly conflned or
imprisoned in this Btate against his will ;
or, 2. To cause such other person to be
sent out of this State agalnst his will;
or, 3. To cause such person to be sold
az a slave, or in any way held to service
againat his will, —is punishable by im-
Prisonment in a State prison not exceed-
ing ten years.” And they observe:
“The above section emhbraces subatan-
tially the provisions of 2 Rev. Stat, 664,
§ 30, aud is somewhat broader than the

term © kidnapping,’ in the caption of the
chapter, would imply, Meaning of
Kidnapping.— That term is, by earlier
writers, used to denote the ahduction of
children only ; and this seems its etymo-
logical meaning., See Philip's World of
Words ; Webst. Dict. ; Johns. Diet,
Many accorate authorities employ it
without respect to the age of the sub-
ject; but contine it to an abduction
committed with intent te export the
person injured out from his own home,
State, or country, to another. Sec Beli’s
Dict. Law of 8eot. ; Bouvier’s Law Dict. ;
Jacol’s Law Dict. Thus the Revised
Statutes of Illinois, Vol. I p. 336, § 64 &
55, make false imprisonment to consist
in a confinerment or detention without
legal authority, and confine kidnapping
to the offence of abducting and sending
to another country. The existing provi-
sions of cur own Revised Statutes draw
no such distinction. . . . Particnlar of-
fences analogous to kidnapping — for
example, abduction of females, and

425
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L. False Imprisonment.

§ T47. Related to Assauit— to Battery. — False imprisonment,
employing the term in its better legal meaning, is a species of
aggravated? assault. Perhaps it does not technically include in
every possible case an assault, doubtless it does not always a bat-
tery; but generally it includes, at least, an agsault.?

§ 748, How defined. — It is any unlawful restraint of one’s lib-
erty, whether in a place used for imprisonment generally, or used
only on the particular occasion; or, by words and an array of
force, without bolts or bars, in any locality whatever.?

Obstruction in one Direction, — In a civil case, the English court
held, Lord Denman, C. J., dissenting, that to obstruct a person
from going in a particular direction, while he is left free to go in
any other, is not a false imprisonmnent. *In general,” said Pab-
teson, J., “if one man compels another to stay in any given
place, against his will, he imprisons that other just as much ag if
he locked him up in a room ; and T agree that it is not necessary,
in order to constitute an imprisonment, that a man’s person should
be touched. . I agree also, that the compelling a man fo go in a
given direction against his will may amount to an imprisonment.
But I canno$ bring my mind to the conclusicen, that, if one man
merely obstructs the passage of another in a particular direction,
whether by threat or personal viclence or otherwise, leaving him
at liberty to stay where he is or go in any other direction if he
pleases, he can be said thereby to imprison him.” The ground
of Lord Depman’s dissent was, that an imprisonment * means
any restraint of the person by force.”4

Manual Touch — Force,— [t follows, that, as in arrest there

. o
CHAP. XXIV.] KIDNAPPING AND FALSE IMPRISONMENT. § 751

need be no manual touch,! so none is required in false imprison-
ment ;? for, without it, the person may be restrained. But,-”
said a learned judge, *force of some sort must be used, and it
must be a detention against the will, and it is indispensable that
these two circumstances should unite.” ® .

§ 749, Misdemeanor, &o. — False imprisonment is mlstiem.eanor,
not felony.t The consequences of this doctrine appear in the
first volume.

1I. Kidnapping.

§ 750, How defined.-— There is some uncertainty as to the
exact limits of this offence ;8 but, according to what is helieved
to be the better view, kiduapping is a false imprisonment, whith
it always includes, aggravated by the carrying of the person im-
prisoned to some other place.” Possibly a mere ir.xtent.to carry
away, without an actual carrying, may aggravate a false imprison-
ment to kidnapping.

Whether to another State or Country. — Blackstone and some
other English writers define kidnapping to be, * the forcible at.)-
duction or stealing away of a man, woman, or child from their
own country and sending them into another.” 8 But' the No.?w
Humpshire court, more reasonably, and apparently not in conflict
with actual decisions, held that transportation to a foreign coun-
trv is not a necessary part of this offence.”

u§ 751. Consent — Child. — Of course, the consent of a person
of mature years and sane mind, on whom no fraud was p.racused,
would prevent any act from being kidoapping. But it is other-
wise of the consent of a young child. At what age the child
becomes capable of consenting, or whether the question depends
upon age alone, or upon a combination of years and actual capac-

child-stealing —are the subiject of some
special provisions in other chapters of
thiz code.” Draft of a Penal Code, o.D.
1864, p. 93.

1 Bce ante, § 43,

2 Aute, § 26; Pike v. Hanson, 9 N. H.
491; Smith » The State, 7 Humph. 43;
Emmett » Lyne, 1 New Rep. 255; Click
y. The State, 3 Texas, 252; 1 Russ.
Crimes, 3d Eng. ed. 764; The Stute ».
Tidge, 1 Strob. 81, as to which sco post,
§ 748, note,

2 Yike ». Hanson, 9. N. H. 481 ; Smith
v, The State, 7 IlIumph. 43; Rex ». Webb,
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1W. Bl 1%; Floyd » The State, T Eng.
43 ; Bird v. Jones, 7 Q. B. 742; The State
v. Rolling, 8 N. H. 530; Mitchell v The
State, 7 Eng, 53; Oglesby ». The State,
39 Texas, 53; Searls v Viets, 2 Thomp.
& ¢ 224; Jones v Commonwealth, 1
Rol. Va. 748; Herring v The State, 3
Texns Ap. 108; Maner ». The State, 8
Texas Ap. 361; ante, § 26,

¢ Rird v Jones, 7 Q. B. 742, And see
The State v. Guest, 6 Ala. T78; Woods v.
The State, 3 Texas Ap, 204; Harkins o
The State, 6 Texas Ap. 452,

ity shown, we may not find it easy exactly to determine. Chil-

1 Crim. Proced. 1. § 1567-

2 Zearls v Viets, 2 Thomp. & C. 224.

8 Moses . Dubsis, Dudley, 3. C. 209,
211, opinion by Earle, J. See The
State ». Fdge, 1 Strob. 91, $43.  Illinoia,
— As to false imprisenment under the
Illinais statute, see Slomer v». People, 25
1. 70.

4 4 D1, Com. 218; People v, Ebaer, 23
Cal. 158,

5 As to Texas, see Redficld v The
Gtate, 24 Texas, 133,

§ See ante, § 746 and note.

T Vol. L § 553 ; Click v. The State, 3
Texas, 282.

% 4 Bl. Com. 219, And see 1 Russ.
Crimes, §d Eng. ed. 716; The Btate v,
Whaley, 2 Harring, Del. 538 ; Click ».
The State, 3 Texas, 282,

% The State o. Rollins, 8 N. H. 660.
And see 1 East P. C. 429,
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dren of four,! five,? six,® and nine ¢ years respectively have been
held to be too young to render their consent available in the
defence.? :

§ 752. Under Statutes.— The Illinois statute defines kidnap-
ping to be, as stated by the court, * the forcible abduction or
stealing away of a man, woman, or child from his or her coun-
try, and sending or taking him or her into another.” And it
was held, that, to constitute the statutory offence, there need be
ne application of actual physical force to the person kidnapped ;
but the exciting of such person’s fears, the employment of fraud,
and the like, amounting in substance to a coercion of the will, is
sufficient. And Walker, J., observed : « While the letter of the
statute requires the employment of force to complete the crime,
it will undoubtedly be admitted by all that physical force and
violenee are not necessary to its completion. Such a literal con-
struction would render this statutory provision entirely useless.
‘The crime is more frequently committed by threats and menaces
than by the employment of actual physical force and viclence.”*
Even, —

Making drunk.— Under the New York statute if is held, that

procuring the intoxication of a sailor, as & means of getting him |

on shipboard without his consent, and then taking him there in
this condition, is kidnapping.”

§ 758. other Statutes. — We have some other statutes against
kidnapping, but a mere reference to adjudications under them
will suffice.d

1 The State ». Farrar, 41 N. IL 63,

2 Comwmanwealth . Robinson, Thach.
er Crim. Cas. 488,

8 The State v. Rollins, 8 N. H. §50.

* Commonwealth ». Nickerson, 5 Al
len, 518, 527,

5 And see, as illustrative, Vol. L
§ 261, ante, § 86; post, § 1138, The
New York commissioners propose te fix
the age below whick the consent shall
not avail the defendant, ut twelve years.
Draft of & I'enal Code, p. 4.

§ Moody ». People, 20 IIl. 315, 318,
Condition of Kidnapped Person, &ec.
— It was moveover laid down in this

vase, that, in determining the guilt or
innoeence of the acensed, the jury should
take into consideration the condition of
the person kidnapped, her age, educa-
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tion, and state of mind, the object of the
delendants in removing her from the
Btate, and all the eircumstances sur-
ronnding the case se detailed in the evi.
dence. Threats other than of Force,
— In Massachusetts, an action to recover
damages for an abduction and falze im-
prisonment was held not to be maintain-
able on proof that the defendant, by
misrepresentations, threats of a criminal
prosecution, and payment of money for
expenses, but without either employing
or threatening actual furce, induecd the
plaintiff to go to another place, and
remain & while in conceslment, Payson
;‘ Macomber, § Allen, 69. And sce ante,

86,

¥ Hadden o, People, 25 N. ¥, 273,

¢ Commonwealth ». Blodgett, 12 Met.
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§ 7564, Taking Child from Custody under Divorce. — W here, on
a decree for divorce, the custody of a-child is assigned to oune of
the parents, the other who seizes and carries it off — though
actually consenting, if too young to give a legal consent — com-
mits the offence of kidnapping.! And the offence i3 the same in
a third person who, by request of the parent not having the cus-
tody, seizes and carries away the child, though such child is not
in the actual possession of the parent in custody, but is at a
schoel to which the latter has sent it for education.?

§ 755. Misdemeanor. — Common-law kidnapping is misde-
meanor,?

§ 756, Locality.—In Delaware, an indictment for aiding to
kidnap a negro and carry him from the State was held to be
properly laid in Kent county; the proof being, that he was
seized in Kent, and conveyed through Sussex into Maryland.
“ This,” said the court, ¢*is not like any cases cited, where the
offence had its inception in one county and its consummation
in another. The consummatior . . . was not in Sussex county,
but in the State of Maryland. The aiding and assisting, for
which the prisoner was indicted, occurred entirely in Kent.” 4

66; People v. Merrill, 2 Parker, C. C. 530; 2 Commonwealth ». Kickerson, § AL
Dasvenport ». Commonwealth, 1 Leigh, len, 518.

6588 ; Thomasv. Commonwealth, 2 Leigh, 31 East P. C. 430; Rex v Baily,
141; Commonwealth v. Nickerson, & Comb. 10.

Allen, 518, % The State ». Whaley, 2 Harring,
1 The State v. Farrar, 41 N, H. 53, Del. 588, gpinion by Clayton, C. J.
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§ 757 SPECIFIC OFFENCES. [roOK X,

CHAPTER XXY.
LARCENY,!

767-760. Introduection.

761-781. The Property at Common Law,

782-787. The Property under Statutes.

788-793. Ownership.

794-798, Asportation.

790-839. Trespasa.

840-852. Intent.

853~-883. Particular Things and Classes of Persons,
884-801, Remaining and Connected Questions.

§ 757. The Kinds of Larceny.— We have seen,? that, in Eng-
land, at the time when we received thence our common law, lar-
ceny was divided into —

Grapd and Petit. — And we have seen what are the nature
and effect of that division. Enough is said of petit larceny in
our first volume. Another division of larcenies is into —

Simple and Compound. — A compound larceny is larceny aggra-~
vated by some special circumstance. Robbery is a familiar form
of compound larceny. Other forms are treated of in our next
chapter.®

Meaning of " Larceny " — Scope of this Chapter. — The term lar-
ceny, in its widest meaning, covers all the foregoing forms; but,
when we would be precise, and exclude the compound larcenies,
we use the phrase “simple larceny,” * which includes both grand
and petit; and, descending further toward the minute, we say
“grand larceny” or * petit larceny.” Petit larcenics, however,
having ceased to exist in England and in a large part of our
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States, the single word larceny means grand larceny not of the
compound sort. But, having no “simple ” larcenies, we have no
occasion for the correlative “ grand ;" so we drop it. The pres-
ent chapter, therefore, treats *simply” of “larceny,” — not
aggravated to any thing more, or diminished to any thing less.

§ 758. How defined. — Larceny is alrcady defined in these pages
to be the taking and removing, by trespass, of personal property
which the trespasser knows to belong either generally or specially
to another, with the intent to deprive such owner of his owner-
ship therein ; and, perhaps it should be added, for the sake of
some advantage to the trespasser,— a proposition on which the

1 For matter relating to this title, see
Vol. I § 137-142, 207, 28, 260-263, 297,
820, 342, 349, 411, 434, 448, 506, 566, 507,
678-bB3, 685, 664, 676, 874, GHO, 743, 757,
767, 792, 794-801, 811, 085, D42, 947, 974,
1081, See this volume, Larceny, Coum-
roUND; RECEIVING SToLEN Goops;
Ronreerey. For the pleading, practice,
and evidence, see Crim. Proced. 1L § 654
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et seq. And see, as to both law and
procedure, Stat. Crimes, § 127, 140, 211,
note, 222, 932 934, 946-248, 325-344, 360,
863, 881, 410429, 506, {09, 630,

2 Vol. L § 679, 630.

¥ And see Vol. L. § 6687,

4 And see Pitcher v. People, 16 Mich
142,

decisions are not harmonicus.!

1 1. Vol. L § 586, Other Definitions.
— Some of the definitions of larceny are
the following : —

2. Lord Coke.— “ Larceny, by the
common law, is the felonious and frandu-
lent taking and carrying away, by any
man or woman, of the mere personal
goods of anather.” 8 Inst. 107.

3. Hawking, -— “A felonious and
fraudulent taking and carrying away, by
any person, of the mere personal goods
of another.” 1 Hawk. P. C.Curw. ed.
p. 142,

4, Blackstone. — “ The felonious tak-
ing and carrying away of the personal
gonds of another.” 4 Bl Com. 220.

&. East. —“'I'he wrongful or frandu-
Ient taking and earrying away, by any
person, of the mere personsl goods of
another, from any place, with a felonioua
inlent to convert them to his (the taker’s)
own use, and make them his own prop-
erfy, without the consent of the owner.”
2 East P. €. 558,

8. Grose,J.-—“ The felonious taking
the property of another without his con-
sent and against his will, with intent to
convert it to the use of the taker.” Rex
v, Harmmon, 2 Leach, 4th ed. 1083, 1089,

7. Eyre, B.—“ The wrongful taking
of goods, with intent to spoil the owner
of them, causa lueri ¢ East P. C. 553.

8. Parke, B. In substance, — the
wrongful or fraudolent taking and car-
rying away by any person of the mere
personal chattels of another, from any
place, with the intent without excuse ot
color of right to deprive the owner, not

temporarily, bt permanently, of his
property, and convert it to the taker's
use and make it his, without consent of
the owner. Heg. ». Holloway, 1 Den. C.
C. 370, 2 Car. & K, 142,

9, Proposed by the English Commis-
sionera, A.D. 1844, —“ A taking and
removing of some thing, heing the prop-
crty of some other person and of some
vulue, without such consent as is herein-
after mentioned, with intent to despoil
the owner, and frauduletly appropriate
the thing taken and removed.” Act of
Crimes and lunishmenis, . p. 1344, p.
168,

10. Proposed by the English Com-
misgsioners, A. D. 1847, — * Theft is the
wrongfully obtaining possession of any
movable thing which is the property of
gome other person and of some valus,
with the fraudulent intent entirely to
deprive him of such thing, and have or
deal with it as the propeity of some
person other than the owner.” 3d Rep.
Eng. Crim. Law Com. of 1845, 4. D.
1847, p. 1.

11. Proposed by the Massachuaetta
Commissioners, A. D. 1844, (Majority
Report.)—** The frandulently taking any
thing of marketable, salable, assignable,
or available value, belonging to or being
the property of another, with the intent,
on the part of the person so taking the
pame, fraudulentiy and without right to
appropriate the same to, or dispose of,
conceal, or destroy the same for his own
use and benefit, or the use and benefit of
any other person than the owner of, or
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[BOoOK X.

§ 759. How the Chapter divided. — Kecping in mind the terms
of this definition, and adding something for practical conven-
ience, we have the following heads into which the discussions of

person interested in, the same, or entitled
to the posseseion thereof, and to deprive,
defraud, or despoil the owner thereof, or
person interested therein, or entiiled to
possession thereof, of the same, or of the
value thereof, or of his property or in-
terest therein, or of the benefit he might
derive therefrom, against the will of such
owner or pereon interesled, and withont,
at the time of taking, having an inten-
tion then or thercafter bona fide to make
compensation or indemnity therefor, or
a restoration thereof, to such owner
thereof, or person interested therein, or
entitled to posscssion thereof.” Tit. Tar-
ceny, p- 2. [Mingrity Report.) — “ Who-
ever by & trespass, with an Intemt to
pleal, takes and carries away the prop-
erty of another, of some value, against
his will ; or his own property, of some
value, in ¢ither the custody, use, or pos-
session of another, against his will, to
make him chargeable for the same or ta
deprive any person of some interest
therein, or ¢laim therenpon; is guilty of
larceny.” QReport of one of the Com-
missioners, p. £ And see, for a deflni-
tion, The State v Gray, 87 Misso. 468,

12. Proposed by the New York Com-
missioners. — “ Larceny is the taking of
personal property, accompanied by frand
or stealth, and with intent to deprive
another thereof” Draft of a Penal
Code, A. n. 1884, p. 210,

13. Deflnition in the toxt, consid-
ered. — It i1s not my purpose to enter
into an cxtended defence of my own defi-
nition, which differs from the rest; bhut
a few sugpestions will be uwseful, A
definitien which requires itself to be de-
fined is but in a slight degree Lelpful,
whether in the law, or in any other sci-
ence or art. Now, most of the defini-
tione above guoted require to be defined
before they can be understoed, and this
is the fatsl” objection to this class.
Where, in the other class, the objection
is attempted to be obviated, there ig, it
geems to me, either & togo cumbersome
form of expression, or a want of acca-
racy. My own definition is too long and
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wordy to sztisfy the critical taste, yet I
have not been able both to make it more
compact and preserve the needful accu-
racy and fulness. The definition pro-
posed by the New York commnissioners
is ncat, and it is not in any of the oid
forma ; but it needs defining almost as
mueh az doea the thing which itself aa.
sumeg to define. The reader can tost the
accuracy of any of these definitions, by
comparing them with the adjudged law
as he travels through this chapter.

14. The Beveral Parts.— As sustain.
ing the several parts of my own defini-
tion, the fullowing cases are referred
to:—

15. ' Larceny is the taking and removing
by trespass.”  Rex » Raven, J. Kel, 24;
Rex ». Walsh, 1 Moody, 14; LReg. w
Hall, 1 Den. C. C, 881, Temp. & M. 47;
Reg. » Hopan, 1 Crawf. & Dix C. C,
366 ; The State v. Hawkins, & Port. 401
Reg. v. Rosenberg, 1 Car. & K. 233;
Reg. v. Gruncell, 9 Car, & . 365; Reg.
». Button, 8 Car, & I’ 201, 2 Moody, 29,
272; Reg. » Thompson, 1 Den. C. C.
519, 1 Eng. L. & Xg. 642; The State ».
Braden, 2 Tenn. 68; The State », Wis-
dom, 8 Port. 511; The State ». Seagler,
1 Rich. 30; Rex v Abrahat, £ Leach, 4th
ed. 824, 2 Kast P, C. 588; Reg. ». [Tall,
2 Car. & K. 947, 1 Den. C. €, 881; Hite
. The State, 9 Yerg. 198; Wright ».
The State, 5 Yerg. 15¢; Wright ». Lind-
ray, 200 Ala. 428; Rex ». Sharpless, 1
Leach, 4th ed. 82, 2 Rust P. (. 675 ; Rex
v. Ilarvey, 1 Leach, 4th ed, 467, 2 East
P. C. 669; Rex ». Martin, 1 Leach, 4th
ed. 171, 2 Hast P. C. 618; Rex v Cherry,
1 Leach, 4th ed. 236, note, 2 East P. C.
6563 Anonymous, 1 Leach, 4th ed. 321,
note; Rex v, Peat, 1 Leach, 4th ed, 228,
2 Xast P. C, 637; Rex ». Waite, 1 Leach,
4th ed. 28, 2 East 1 C. 570; The State
v. Whyte, 2 Nott & McC, 174, 177; The
State v. Wilson, Coxe, 439; The State v,
Martin, 12 Ire. 157; Penusylvania v,
Campbell, Addison, 232; Reg. ». White,
20 Eng. L. & Eq. 685; Williams ». The
Btate, 34 Texas, Go8,

16. ¥ Qf personal property.” The State
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this chapter will be divided: I. The Property of which Larceny
at the Common Law may be committed; II. The Property of
which Lareeny under Statufes may be committed ; IIT. The

v Moore, 11 Tre, 70; Ward v People, 8
Il N. Y, 295, 6 Hill, N. Y. 144; Hos-
king z. Tarrence, 5 Blackf. 417; Reg. »n.
Gooch, 8 Car. & T 293; Rex v, Walker,
1 Moody, 155; Rex ». Westbeer, 2 Stra.
1133, 1 Leach, 4th ed. 12, 2 Rast P, C.
606; Haynes's Case, 12 Co. 113; Teoplo
¥, Wilew, 3 Hill, N. Y. 194, 211; Rex v
Williams, 1 Moody, 107; The State v.
Murphy, 8 Blackf. 483; The State
v. Burrows, 11 Ire. 477, '483; Common-
wealth v Chace, % Pick., 15; Wonson ».
Suyward, 13 Dick. 402; Norton v. Ladd,
5 N. H. 203; Warren v. The State, 1
Greene, Towa, 106 ; Emmerson ». Annison,
1 Mod. 89; Reg. ». Cheafor, 8 Eng. L. &
Eq. 588, 2 Den. . €, 361; Rexv. Rough,
2 East . C. 607; Hundson’a Case, 2
East P. C. 611; Rex ». Hedges, 1 Leach,
4th ed. 201, 2 Bast P, C. 580, note.

17,  Whick the trespasser knows.”* Vol.
I.§ 208, 811; Merry v. Green, 7 M. & W.
628; The State v. Homes, 17 Misso. 379
Lost Goods, — On  this  guestion of
knowledge, the distinction between cases
in which the finder of lost goods can
cominit Iarceny of them and those in
which he eannot, in part rests.  If, when
he takes possesslon of them, Vol 1.
§ 207, he knows, or has reasonable canse
to believe, that there ia an owner te
whom he can deliver them; and if, s0
knowivg, he intends to appropriate them
to his own use, he is gulity: otherwise
not. The following authorities relate to
this proposition: The State v. Weston,
0 Coun. 527; Rep. v Peters, 1 Car. & K.
245 ; Reg. ». Mole, 1 Car, & K. 417; Reg.
o, Thurborn, 1 Den, C. C. 387, 2 Car. &
K. 831, Temp. & M. 67; Reg. v. Wood,
3 Kew Scss. Cas. 581, 8 Cox C. C. 458;
Reg. v, Breen, 2 Crawf. & Dix C. C. 80;
The State = Ferguson, 2 MeMullan, 502 ;
FPeople » Cogdell, 1 Hill, N. Y. #4; Peo-
ple v. Anderson, 14 Johns. 204; Reg. o,
Preston, 8 Eng. 1. & Eq. 589, 2 Den.
C. C. 853 ; Rex ». Wynne, 1 Leach, 4th ed.
413, 2 East I, C. 664, 697 ; Rex ». Sears,
1 Leach, 4th eod. 415, note; Murray v.
The State, 18 Ala. 767; Commonwealth
. Haye, 1 Va. Cas. 122; Morehead w.
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The State, % Humph. 635; Cash ». The
State, 1¢ Humph, 111; Porter ». The
State, Mart, & Yerg. 226; Lawrcnee w
The State, 1 Huraph. 223; Rex v Beard,
Jebb, 9; Reg. » York, 12 Jur. 1078;
Tyler v. People, Breese, 2:17; Pennsyl-
vania v. Deeombh, Addison, 388; The
State v, Williams, 9 Ire. 140; Reg. w.
Reed, Car. & M. 306; The State ». Jen-
kins, 2 Tyler, 377; Lane v lcople, 5
Gilman, 305; Ransom ». The State, 23
Conn. 153; The State ¢.Conway, 18 Misso.
821; The State » McCann, 1% Misso.
249; Pritchett ». The State, 2 Sneed,
285,

18, * T belong, either genevally.” TReg.
v. Hayward, 1 Car. & XK. &18; Reg, w
Bmith, 2 Den. C. C. 449, Y Eng. L. & Eq.
&33.

19. “ Or specially.” Palmer v. People,
10 Wend. 165; Rex ». Bramley, Russ. &
Ry. 478; Commonwealth » Dorse, 14
Mazs. 217; Jones » The State, 13 Ala.
163; Reg. v. Watts, 1 Eng. L. & Eq, 558, 2
Den. C. C. 14; Reg. ». Bivd, 9 Car, & I™
44; Rex » Wilkinson, Russ, & Ry. 470;
The State v. Somerville, 21 Maine, 14;
Lungford ». The State, 8 Texas, 115,

20). “ To another, with the infent of de.
priving such owner of lis ownershiy therein”
Reg. v. Priveit, 1 Den. . C. 143; HReg,
v. Holloway, 1 Den. C. C. 370, 2 Car. &
K. 842 Rex » Dickinson, Russ. & Ry.
420; Rex ». Crump, 1 {lar. & P. 6568;
Rex », Philipps, 2 East P, C. 662; Cart-
wright v, Green, 2 Leach, 4th.ed. 952, 8
Vea. 405; Merry v Green, 7 M. & W.
623; The Smate ». Self, 1 Bay, 212;
Williams » I'he State, 34 Texas, 558,

21. Thus far, through the definition,
the law is clear and uniform.  Bat what
ghall an author do when he finds differ-
cnees of judicial opintom on a matter
which ought to be covered by the defini-
tion? The draftstman of & code puts
puch & thing io the way he thinks it
ought 10 be; but a text-writer oo the law
has no such permission. He mmuat stata
both sides.. Therefore I present the two
sides in my definition, as follows : —

22, % And perhaps it should be added,
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Ownership of the Property; IV. The Asportation; V. The
Trespass; VI. The Intent; VIL Larcenies of Particular Things
aud by Particular Classes of Persons; VIIL Remaining and
Connected Questions.

§ 760. The Bubject technical. — We shall find, as we proceed
with this subject, our way incumbered by many technical rules ;
more, indeed, than exist under any other title in the criminal
law. The cause of this lics partly in the necessities of the sub-
ject itself; and partly in some peculiar notions which prevailed
in our mother land, at the time when this branch of cur juris-
prudence was receiving its early growth. Yet the rules which
have been most objected to as unreasenable have stoed so long
as to be immovable except by legislation ; while still a candid
consideration of them will leave in our minds the conviction,
that, however they may come short of perfect wisdom, they were
not adopted without some support from reason.

1. The Property of which Larceny at the Common Law may be
commitied.

§ 761. Common-law Larcenies — Statutory. — Under the techni-
eal rules of the ancient common law, prevailing still except as
expanded by statutes, larceny was restrieted, as to the property
of which it could be committed, as well as in some other respects,
within limits too narrow to meet the requirements of a more re-
fined and commercial age. Consequently statutes, in England
and the United States, have greatly enlarged the common-law
doctrines. But it is essential, for several purposes, to distinguish

for the sake of some advanfage o the tres-
passer, — @ proposition on which the decisions
are not harmonious.””  Reg. v, Jones, 1
Pen. C. C. 185, 2 Cox C. C. 6; Reg. ».
Privett, T Den. C. C. 198, 2 Car. & K.
114; Rex » Morfit, Buss. & Ry. 307;
Reg. ». Careswell, 5 Jur. 251; Reg. v
Ushotne, & Jur. 200; Reg. v. Cole, 5 Jur.
200, note; Reg. . Richards, 1 Car. & K.
532; Reg: v. Handley, Car. & M. 547
Rex v. Curling, Russ. & Ry. 128: Bmith
p. Schuitz, T Scam. 490 ; Rex ». Cabbage,
Russ. & Ry 292; Reg. v. White, & Car.
& P. 344; The State v. Ware, 10 Ala.
814; Witt v. The State, & Misao. 671;
Reg. v. Wynn, 1 Den. C. C. 365, 2 Car.
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& K. 859, Temp. & M. 82; The State v
Hawkins, 8 Port. 461; McDaniel ». Tha
State, 8 Sm. & M. 401, 418 Reg. v. God-
frey, 8 Car. & P. 563; Alexander ». The
State, 12 Texaa, 540; Jordan . Common-
wealth, 26 Grat. 943, 948; post, § 842~
848,

29, Still other Definitions.—For other
definitions, not necessary to be copied
here, see Reg. v. Holloway, 1 Den. C. C.
370, 276, 2 Car. & K. 942; Witt . The
State, 3 Misso. 663; The Stute v. Gray,
87 Misso, 463; Fields ». The State, &
Coldw. 524; 2 Russ. Crimes, 3d Eng.
ed 2.

CHAP, XXV.] LARCENY. § 763

botween what is larceny at the common law and what is such
under the statutes. We have seen,! that embezzlement is, in
most of the statutes relating to it, declared to be larceny, yet by
construction the courts have made it a separate offence, But
the statutes which simply provide, that the stealing of such and
such things, which were not subjects of larceny at the common
law, shall be deemed larceny, are not construed, like those, to
create an offence distinet from other larcenies.

§ T62. Real Estate.— We have seen? that, in counsequence of
the stable nature of real estate, the common law does not ordi-
narily hold any injury to i6 indictable. Therefore the stealing of
it is not larceny.?

§ 763, Things adhering to the Soil — (Apples -—Trees — Grass —
Chattels Real, &c.).— And thig rule extends to every thing ad-
hering to the soil ; ¢ so that, if, with felonious intent, a man severs
and carries away apples from a tree, or- the free itself, or grass
or grain standing.,® or copper or lead or other thing attached to a
church or to a private building.® or any chattel real,” he does not
commit this offence. :

' @old in Mine. — It iz the same of gold-bearing quartz in a
mine.® Tven anugget of gold, found on a loose pile of rocks, has
been held not to be the subject of larceny, if it was separated
from the mine, not by man, but by natural causes.” But,—

Things not attached — (Window-sashes — Key, &c.). — If there
are window-sashes, neither hung nor beaded in the frames, and
only fastened by laths nailed across the frames to prevent their
shaking out, they are not deemed attached to the soil, and so are
the subject of larceny.® The same also has been held of a key,
althongh in the lock of a door.’t And, generally, whatever is not

attached is property of which this offence may be committed.?

1 Ante, § 327-320.

2 Vol. I. § 567.

? The State ». Burrowa, 11 Ire. 477,
483,

¢ Hammond on Lareeny, parl. ed. p.
41, pl. 93; 2 Kast 1*. C. 583; The State
o. Hall, 5 Harring. Del. 492; Jackson 2.
The Btate, 11 Ohio State, 104. But ace
Ex parte Wilke, 34 Texus, 155; post,
§ 763, note.

5 3 Inst. 109; Pulton de Pace, 127 b
Dalton Just. e. 156, § 8; Comfort v Ful-
ton, 39 Barh. 56,

6 1 Hawk. P. C. Curw. cd. p. 148, § 84;
Dalton Just. ¢.156,§ 8; 1 Hale F. C. 510.
And see Rex v. Richards, Russ. & Ry. 28;
Reg. v. Gooch, 8 Car. & P, 208.

71 Hale P. C. 510.

8 People v. Williame, 35 Cal. 671,

9 The State ». Burt, 84 N. C. 610,

1% Rex ». Hedges, 1 Leach, 4th ed, 201,
2 East . C. 50, note.

11 Hoskins », Tarrence, 5 Blackf. 417,

2 Reg, ». Wartley, 1 Tlen. C. C. 1823
Rex v. Nixon, T Car. & P 442; Smith ».
Commonwealth, 14 Bush, 81,
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§ 764. Fiztures. — The general rule is, that fixtures — things
adhering to the soil —are not the subjects of larceny.! There
gre things of which there may be doubt, whether or not they
are to be deemed fixtures within this rule.

Leathern Belt. — In Ohio, it was held to be larceny to steal a
leathern belt, connecting certain wheels in a saw-mill.2

§ 7165. Bevered from Soil. — When the thing has been severed
from the soil, whether by the owner? or by a third person, or
even on & previous occasion by the thief himself,® it has thus be-
come personal property, the stealing whereof is larceny.’

Turpentine in Bozes. — LThe North Carolina court held, that
turpentine, which has flowed down the trees into boxes? made
in them by the owners to catch if, in a state to be dipped out, i3
within this rule ; though, in the particular case, the indictment
being for stealing two barrels of turpentine, and the proof being
that it had been dipped from the boxes at different times until
nearly two barrels in all were taken, there was held to be a fatal
variation of form between the allegation and proof. ¢ A barrel
of turpentine or flour is one thing, constifuted by both the cask
and its contents; and it is known so to be by that descrip-
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Ice. — So ice, put into an ice-house for private use, is a subjeet
of larceny; while, before being gathered, it was not such, be-
cause it constibuted merely a part of a river or pond.!

§ 766. Severing and Stealing in two Transactions or one. — When
the thief se¢vers, and afterward steals, there scems to have been
an opinion, that, for this to comstifute two transactions, and
therefore @ larceny, the time intervening must at least antount
to a day, because in law a day is not divisible2 The better doc-
trine, howevez, is, that no particular space is necessary, only the
two acts must be so separated by time as not to constitute one
transaction.®

Severing and Removing, then Btealing. — An examination of the
cases will show, that, where the party has been holden for the
larceny of an article originally adhering to the land, by reason of
having severed it therefrom on a previous occasion, he left it,
when he severed it, on the premises. Now, on principle, suppose
he is shown to have carricd it off when he severed it; and to have
afterward, as a separate transaction, committed a further trespass
and carrying away of it, with intent to steal, —is not the latter
carrying away a larceny 7+

tion.” #

1 Jackson ». The State, 11 Ohio State,
104; The State v. Davis, 22 La. An. 77.

2 Juckson v, The State, aupra.

3 The Btate v. Moore, 11 Ire. 70,

4 Dulton Just. c. 1564, § &

5 Emmerson v Annizon, 1 Mod. 89,

6 1 Hawk. P.C. Carw. ol p. 148, § 84,
In Jackson & The State, 11 Ohlo State,
104, cited to the last section, Peck, J.,
observed of this rule: **'The rule that
things suvoriog of the realty cannot e
the subject of lareeny, where the sever-
ance and asportstion are continuouas acts,
is, to say the leust of it, very subtle and
ansatisfagtory. The wrongful severance
does not destroy the title nor the con-
gtructive posseasion of the owner; itis
stilt his property in is aitered condition
and its felonious asportation, though im-
mediate, would seem to be s much a
felonious taking of the personal property
of another from his possession and with-
out his consent as if the wrong-doer
had severed it one day and removed ir
the next. In every case there is neces-
sarily a point of time between its sever-
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ance and its asportation ; and, upon
principle, we can sce no difference be-
tween one instant of time and a period
of twenly-foar hours; for, in that inter-
val, brief as it may be, the property

iodgetl in the right owner as a chattel ;|

and a felonious taking thereof should be
larceny.” p. 111, 112, The Texas court
refused to follow the distinction; and
held that, if doors are with felonious in-
tent taken from their binges and carried
away in one transaclion, it is larceny.
Said Ogden, J.: “It is not the duty or
provinge of the court to invoke a pre-
sumption of a refined technicalily, in
order to suve an acknowledged criminal
and thief from certain, speedy, and con-
dign punishment.” lx parte Wilke, 34
Texas, 165, 169, And see The State v,
Berryman, 8 Nev. 262 ; The Stute o,
Parker, 34 Ark, 158,

T % An cxcavetion, coramonly called a
Lox, is made in the body of the tree near
the ground, inte which the turpentine
runs [rom the tree above.”

& The State v, Moore, 11 Ire, 70,

1 Wurd ». People, 3 Hill, N, Y. 895, 6
i), N. Y. 144, Aud see The State .
Pottueyer, 33 Ind. 402,

2 Hammond on Larceny, parl. ed. p.
44, pl. 102; Higging v, Andrewes, 3 Rel.
53, As to the doetrine that a day is not
divisible, see Stat, Crimes, § 26-31.

3 Hammond on Tarceny, parl. ed. p.
44, pl. 103, citing Udal v. Udal, Aleyn,
81-83; Emmerson v. Annison, 1 Mod.
#0 2 Keh. 874, 8756; Bradeat » Tower,
1 Mod. 80; 1 Hawk, P.C, . 33, § 21;
Lec v. Risdon, 7 Taunt. 188; The Stute
t. Berryman, § Nev. 262, In a Dela-
ware cuse the atlorney-general contended,
that, if’ the article has been laid down by
the perzon severing it, though only for &
moment, the person may then commit
larceny of it, by taking it up imwedi-
ately. The court, however, declined to
yield to this docirine; but said, “that
the guestion whether this was or was
not w larceny, did oot depend on the
prisoner laying down the pipes and tak-
ing them up again, but whether the
severing and carrying sway wus owe con-
tituous transaction.” The State v Hall,

5 Harring. Del. 492. Where three hours
had elapsed after the article was sev-
cred and Iaid away on the premises, and
then it was earried off in pursuance
of one continugus plan and purpose, with
no fresh impnlse to steal it, this was
held to be one transaction, wlhich there-
fore did not permit the taking to he
larceny. Reg. v, Townley, Law Rep. 1
. C. 315, 12 Cex C. €. £9.

1 Bee Vol I § 187-142. The Cali-
fornia court, while adhering to the doc-
trine of this and the accompanying
sections, beeause so the authorities are,
observe: * We confess we do not com-
prebend the foree of these distinctions,
nor appreciate the rcasoning by which
they arce supported. We do not perceive
why 8 person who takes apples fromn a
tree with a felonious intent should only
be & trespasser, whereas, if he had taken
them from the ground after they had
fallen, he would have been a thief; nor
why the breaking from a ledge of a
quantity of rich, gold hearing rock with
felonious intent should only bea trespass
if the rock be immediately carried off;
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§ 767. Personal Property. — All larcenies, therefore, at the com-
- mon law, are of goods and chattels.?

Value.— And they must be of some value? Unless they are,
they are not property, and no wrong is committed in taking them.
But no particular value is required ; even, for reasons already
seen,? the article may be worth less than the smallest coin known
to the law.*

§ T68. Paper written on.— Consequently there may be larceny
of a piece of paper, however slight its value, since it has some
value. And if the paper is written on, still its value is not utterly
destroyed. But, as we shall by and by see,® there can be no lar-
ceny at the common law of a chese in action. The distinction in
England therefore ig, that, if a chose in action is so defective as to
be void, or if a promissory note has been paid, an indictment may
be maintained for stealing the piece of paper on which it was writ-
ten.5 But if the instrumeunt is valid and subsisting, there can be
no conviction for stealing it, even though the indictment describes
it as a plece of paper; because its character as paper has been
absorbed in its higher character as a chose in action.” There are
American cases going to the extent of the English, and perhaps
even denying that larceny can be commiited of such writings as
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come short of being subsisting choses in action.! But the topic
has not been sufficiently diseussed in our courts to establish any
distinetive doctrine upon it. In principle, if the indictment
charges the larceny as of a chose in action, or of a thing which
appears on the face of the whole allegation to be such and
nothing else, there can be no conviction ; beeause the thing thus
deseribed is not the subject of larceny. But, in all cases, if the
indictment describes it as a piece of paper of a given value, then
there may be a conviction for stealing this piece of paper, viewed,
not as a chose in action, but as mere paper. The reason is, that,
as we saw in the preceding volume,? defendants are not to eleet
how they shall be prosecuted, but the power which prosecutes
elects ; and they cannot, on any principle of reason, set up in
defence, that the thing stolen is of a value above what it is alleged
to be, therefore it i3 of no value’®

§ 769. Chose in Action.— But, it is thus scen, for the larceny
of a chose in activn as such, an indictment at the common law
cannot be maintained ; it being considered a mere evidence of
value, or of a right, without intrinsic worth.*

Bank-note, — And this prineiple goes so far as to include even

but, if left on the ground and taken off
by the thief a few Liours later, it becomes
larceny. The more sensible rule, it ap-
pears to us, would have been, that by
the act of scverance the thief had con-
verted the property into a chatiel; and,
if e then removed it with a felonious
intent, he would Le guilty of a larceny,
whatever despatch may have been em-
ployed in the removal, But we do not
feel at liberty to depart from a rule so
long and so firmly established by numer-

* pus devislons ; and we have adverted to
the question mainly for the purpose of
direeting the attention of the legislature
to a sulject which appears to demand a
remedial statnte™ Pevple v Williamea,
35 Cal. 671, 678, 677, opinion by Crock-
ett, J.

1 2 Fust P. C. 587; The State ». Bur-
rows, 11 Ire. 477, 483.

2 Hammond on Larceny, parl. ed. p.
93, pl. 87 et seq.; Rex v T'hipoe, 2
Leuch, 4th ed, 673, 2 East P. C. 599
People ». Wiley, 3 Hill, N. Y. 194; The
State v Smart, 4 Rich. 366; The State
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v Dobson, 3 Harring, Del. 863; Com-
monwealth o, Rand, T Met. 475; The
State v, Allen, I3, M. Chari, 518, But
see Moore v. Commonwealth, 8 Barr,
260 ; Payne e People, § Johns. 103,

$ Vol. I. § 224.

1 Reg. v. Morris, 9 Car. & P. 319; Rex
v. Bingley, & Car. & P. 802, And see, 13
illnstrating this doctrine, Bishop First
Book, § 177-180.

& 1*ost, § 704

¢ Reg. v Perry, 1 Den. C. C. 69, 1
Car. & K. 725; NRex » Clark, Russ. &
Ry. 181; s. c. nom. Rex v, Clarke, 2
Leach, 4th ed. 1036; Rex » Vyse, 1
Moody, 218, And see Preople v Wiley,
3 Hill, K. Y. 194,

7 Reg. v. Green, Dears. 823, 6 Cox C.
(. 298, 18 Jur. 158, 24 Eng. L. & Fg. 555.
And see 1 Hawk. P C. Curw. ed. p. 148,
§ 85; 2 Mast ¥ C. 597. Stamp. —
Though a writing is not stamped, still
it is & subsistiog chese v action within the
rule stated in the text. Reg. ». Watts,
Dears. 326, 6 Cox C. C, 304,

a bank-note, which practically passes currcnt as money.?
§ 770. Muniments of Title —— (Deeds — Leases, &¢, — Box contain-
ing them). — Writings under which a man holds title to his real

1 In Payne-z People, 6 Johna. 103,
the subject of the larceny was described
as '*a piece of paper on which a eertain
letter of information was written, of the
value of twelve doilars und fifty cents;”
and the stealing of it was held not to be
criminal.  The court said: A bond,
Bill, or note was not the subject of lar-
ceny at the common law; and they
eerininly Lad as muach worth in them-
gelves as this letter” So the Pennsyl
vania court held, that a receipt, obtained
in discharge of a debt whick was paid
with the worthices notes of a broken bank,
is wot 4 “valuable thing,” within the
statute. DMoore ¢. Commonwealth, 3
Barr, 260, See also Wilson v Fhe State,
1 Port. 118; and compare it with I'ecple
v, Wiley, 8 Hill, K. Y. 194, 211, and
exsen cited to the next two sections.

3 Vol L § T91.

3 Becords, ~ Btesling rolls of parch-

ment i 3 common-law larceny, though
they are the records of a court of jus-
tice; unless they econcern the realty.
Rex ». Walker, 1 Moody, 166, And, in
principte, this scems consistent with
what iz suggested above ; but inconsistent
with the idea, that an indictment for lar-
eeny cannot be maintained for stealing
a chose in action described as a plece of
paper or parchment.

1 Vol I § 67%; Culp r. The State, 1
Port. 33; 4 BL Com,. 284; Reg.v. Green
Dears. 323, 18 Jur. 128, 24 Wng. I.. & Eq
B55; FPeople v. Cook, 2 Parker C, C. 12,

6 Rex w». Pearson, 1 Moody, 313, E
Car. & P, 121 ; Ratcliffe’s Case, 2 Lewin,
57; Reg. ». Murtagh, 1 Crawf. & Dix
C. C. 355; Bexv. Johnson, 3. & 8. 6%,
55l. See Boyd v. Commonwealth, 1
Rob. Va. 891; Prland ». The State, 4
Sneed, 357; ‘Thomaussen ». The State,
22 (a. 499.
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estate are choses in action, therefore not subjects of larceny ; but,
for this, the English books assign also the further reason, that
they savor of the realty! Within this rule is included a com-
mission to settle the boundarics of a manor ;2 likewise a lease for
a term of years® And if a box contains writings of this kind,
and is sealed up, the books say there can be uo larceny of if;
beeausc, being sealed, it is of the same nature with its contents ;4
bat, if it is unsealed, * it seemeth that the taking of the box felo-
niously is larceny.” 8

§ 771. Wild Animals. —From the doctrine of value, it further
results that, at common law, there cun be no larceny of animals
ferw nature, or wild animals, unreclaimed. When reclaimed,
they become the subjects of this offcnce; provided they are fif
for food, not otherwise.

Honey-bees, — Reclaimed honey- _bees are an exeeption; because,
though not fit for food themselves, their honey is.”

Hawks, — Likewise tamed hawks have received the distinetion
of being subjects of larceny, while yet they are not eaten by
man ; on account “of their noble and generous nature and cour-
age, serving ob vitee solatium of princes and of noble and generous
persons, to make them fitter for great employments,” # — a reason
better appreciated by the ancient gentry of England than by our
poultry-raising farmers.  Hawkins mentions, as the ground of thig
exception, the * very high value which was formerly sct b upon that
bird,” ¥

§ T72. Hide of wild Animal. — When an animal of which there
can be no larceny is killed, and labor is expended on it or its hide,
the product pretty clearly becomes a subject for this offence, by
reason of the labor X

& 773, Wild and Reclaimed— Fit for Food or not— (Animals
enumerated — Fish). —Of animals of which, when reclaimed, lar-
ceny may be committed, within the foregoing rules, are pigeons

1 4 Bl Corn, 234; 2 Rast P. C. 695 ¢ 4 Bl Com. 235; The State . House,
Haramond on Larceny, parl. ed. p. 45, 65 N, C. 815,
pl. 103; Dalton Just. ¢. 156, § 8. 7 The Btate v. Murphy, 8 Blackf 498 ;

2 lex v. Westheer, 2 Stra, 1183, 1 Harvey v. Commonwealth, 23 Grat. 941,
Leach, 4th ed. 12, 2 Bast P. C. 596, % 3 Inst. 109; 8. P. 1 ilale P. C. 512.

8 Pulton de Pace, 127 5, ¢ 1 Hawk P. C. Curw. ed. p. 148,

4 Hammond on lLarceny, parl. ed. p. § 36.

47, pl. 111; & Inst. 109; 1 Hale . C. 1 Spe Reg. ». Gallears, 3 New Bess.

810. Cas, 704, 12 Jur. 1010, ) Lren, C. C. 5013
& Dalion Just. ¢. 156, §_8. Norton v, Ladd, 5 N, H. 203,
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and doves,! hares, conies, deer, swans,? wild boars, cranvs, pheas-
ants, and partridges ;® to which may be added fish suitable for
food,* including undoubtedly oysters.® Of those of which there
can be no larceny, though reclaimed, are dogs.® cats, bears, foxes,
apes, monkeys, polecats, ferrets,” squirrels, parrots, singing-birds,?
martins,® and coons.t?

Reclaimed and not fit for Food. — Though animals of the latter
class way, when reclaimed, have a recognized value, and the
right of property in them be protected in civil jurisprudence,!! it
is otherwise in criminal; on the pround, probably, that anciently
they were deemed of no determinate worth, and thus was estab-
lished a rule which the courts could not afterward change 2

§ 774. Domestic Animals — Fowls — (Enumerated). — Both the
foregoing classes are distinguishable from domestie animals and
fowls. such as horses, oxen, sheep, hens, peafowls,’® turkeys,'* and
the like ; which, being tame in their nature, are subjects of lar-

ceny on precisely the same grouuds as other personal property.:®
§ 775. What a Reclaiming — Killing a wild animal is reclaiming

it, so that, —

l lommonwealth ». Chace, 9 Pick.
15; Reg. v. Cheafor, 2 Den. C. C. 361, 5
Cox C. C. 367, 8 Eng. L. & Eq. 598,

%2 1 Hawk. P. C. Curw. ed. p. 143,
§41,42; 4 BL Com. 235; 1 Hale P. C.
511, a1

% § Inst. 110; Reg. v Shickle, Law
Rep. 1 €. C.158; Reg. v, Head, 1 Fost.
& F. 850 Reg. v Roe, 11 Cox C. C. 554,

+ 2 East P, (. 610.

% lleet ». Hegeman, 14 Wend. 42
See Reg. v, Downing, 11 Cox C. €. 580.

¢ Findlay ». Bear, 8 8. & R. &71;
Ward ». The State, 48 Ala. 161; The
Brale v Holder, 81 N. £, 527 ; The State
. Lywas, 26 Olio State, 400, Dogs in
Mew York —appwear to be decmed sub-
jects of larceny, a statute there making
them property. People . Maloney, 1
Purker C. C. 503; People v Campbell, 4
Parker . ¢ 356, See also, us perhaps
to the like effect, The State v MeDuflie,
34 N.H. 523, Sce s subseguent note to
this seetion,

7 Hwmmond on Larceny, parl. ed. p.
34, pl. 65; Rex » Searing, Russ. & Ry,
380, as to ferrets; # Inst. 109,

® Dalion Just. . 155, § 7.

P Korton v. Ladd, & N, I, 203,

¥ Warren v. The State, 1 Greene,
Towa, 106,

1 Rex ¢ Searing, Russ, & Ry. 8503
Narton ». Ladd, 6 N, ML 203; Warrcn v,
The State, 1 Greene, Iowa, 166; Dalton
Just, e 168, § 7; 1 Hale P. C. 512. That
the ewner of a dog, for instavce, may
maintain against a trespusser an actiom
for Lis value, is well settled. Wheatley
v. Harris, 4 Sneed, 468 ; Parker v Mise,
27 Ala. 480, The latter case hiolds that
a dog is a species of property for am
injury to which an action may be main-
tained, and it is not necessary the dog
should be shown to be of any pecuniary
value, — the eourt referring to Dodson v
Mock, 4 Dev. & B. 146; Perry v, Phipps,
10 Ire. 259; The State ». Latham, 13 Ire.
33; Wright » Ramscot, 1 Saund, 84; 2
Bl Com. 393, 381 ; Lentz v, Btrol, 6 8. &
R. 34; King v Kline, 6 Barr, 318, See
also Vol. L § 1050

12 Hammond on Larceny, parl. ¢d. p.
85, pl. 6. And sce Vol. I. § 275.

18 Commonwealth ». Beaman, 8 Gray,
447, 499.

1t The State v. Turner, 66 N. C. 618,

15 Dulton Just. c. 1586, §1; 1 lale . C.
a1l
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Carcass. — The carcass, if fit for food, is the subject of lar-
ceny.!

Oysters in Bed.—The New York court has held, that ovsters
planted in a béd, clearly marked out in a bay or arm of the sea,
are the property of him who plants them, and trespass lies against
one interfering with them, though the spot is the common fishery
of all the inhabitants of the town.? Therefore, under like circum-
stances, an indictment for larceny could probably be maintained ;
indeed, the New Jersey tribunal has held that it can be.?

Fish in Tank, &c,— Fish confined in a tank or net are sufficiently
secured ; but how, in a pond, is a question of doubt,* which seems
to admit of answers differing with the circumstances of cases.

§ T76. Manual Capture. — There are two methods of reclaiming
a wild animal; the one, by getting a mere physical control of
it, as when it is confined in a cage or by a rope; the other, by
obtaining what may be called a mental control, which takes place
when it is tamed. As to the former method, —

Chasing Fox — I'he majority of the New York court held, in a
civil cause, that one who hunts a fox acquires in it no property
mercly by the pursuit; consequently, if another, in sight of the
pursuer, kills and takes it, no action will lie. Tle doctrine was,
that he must bring the animal within his control, manilesting an

intention to appropriate it to his

1 Dalton Juat. e. 158, § 7; 8 Inst. 110;
1 Hale P, C. 511.

2 Yest ». Liegeman, 14 Wend. 42,

% The indictment charged the defend-
ant with stealing eighteen bushels of
oysters, of the valae of elghteen dollars,
of the goods and chattels of, &e.  On the
trial, the jury were instructed, that, if
he feloniously took the same oFsters
which were plavted, if they coald be
eagily distinguiched from others in the
pound, if they were planted in a place
where oysters did not naturally grow, if
the place wae so marked us to enable
persons going info the sound for oysters
growing there naturally to distinguish
these, end know they were planted and
held as private property, and were not
natural oyeters in a natural bed, they
were Lhe subject of Jarceny. This in-
struction was held to be correct, and
Green, C.J., observed : ¥ {ysters, though
usuully incloded in that description of
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own use: as, where, alter mor-

animals | for® naturee], do not come with-
in the temson or operation of the rule.
Tho owner has the same absolute prop-
erty in them that he hus in inanimate
things, or in domesiic animals, Like
domestic nnimals, they continue perpetu-
ally in his eccupation, and will not stray
from his house or person.  Unlike aui-
mals fere nature, they do not require to
be reclaimed and made tame by art,
industry, or educstion, nor to be con-
flned, in order to be within the immedi-
ate power of the owner. . . . Under our
laws, there may be property in oysters
growing naturally upon the land of an-
other person, and which the owner may
have acquired by purchase.” The State
z. Taylor, 8 Dutcher, 117, 118, 120

4+ ¢ Bast P. C. 610; 3 Inst. 11¢; Dal-
ton Just. c. 7[5(5, § 2; Reg. v. Steer, 6
Mod, 183 ; Linndson's Cusc, 2 East P. C.
611, 612.
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tally wounding if, he continues the chase; or where he encom-
passes it with nets and toils, or otherwise intercepts it, so as to
deprive it of its natural liberty, and render escape impossible.
Livingston, J., dissenting, held, that “a person who, with his
hounds, starts and hunts a fox on waste and uninhabited ground,
and is on the point of seizing his prey, acquires such an interest
in the animal as o bave a right of action against another, who, in
view of the huntsman and his dogs in full pursuit, and with
knowledge of the chase, shall kill and carry him away.”! In
another case it was adjudged, that, if, after wounding the animal,
and coutinuing the pursuit until evening, the hunter abandons
the ground, though his dogs continue om, he acquires in it no
property.? _

§ T77. Capturing Bees. — Marking a tree, which has wild bees
in it, is clearly not a reclaiming of them;® and the Pennsylvania
court held, that even the confining of them in the tree is not
enough. They must, ab least, be hived and removed before they
can be a subject of larecny.t

§ 778. Whale.— Among whale fishcrmen, if a whale is killed,
anchored, and Jeft with marks of appropriation, it is the property
of the captors. And though it shotild then drag from its first
anchorage, and be found by the crew of another vessel, neithe
by usage nor law is the property of its captors in it divested.®

§ 779, Taming — Concerning the other method of reclaiming
the animal ; if it is made tame, it is sufficiently rcelaimed, though
under no physical restraint. Thus, -—

Pigeons in Dove-cot. — I’igeons kept in an open dove-cot, tc
which they return every night to roost, are subjects of larceny.

Straying away while Tame. — In civil jurisprudence it has been
held, that trover lies for wild geese, which, having been tamed,
have strayed away without regaining their natural liberty.” On
the other haud, the Massachusetts court has denied that larceny

1 Tierson v. Post, 3 Canes, 175,

2 Buster ». Newkirk, 20 Jolna. 75,
Right of Hunting —In this country,
the cotmon-law right ta hunt for animals
JEree naturee, in the uncultivated and un-
enciosed grounds of another, is recog-
nized. McConico v, Bingleton, 2 Miil,
244; Broughton » Bingleton, £ Natt &
McC. 328

2 Gillet » Mason, 7 Johns. 1. And

see Ferguson v. Miller, I Cow. 243; Idol
2. Jones, 2 Dev, 1832,

4 Wallis v. Mease, 8 Binn. b46; ants,
§ 771,

& Taber v. Jenny, 1 Sprague, 815.

¢ Rex » DBrooks, 4 Car. & P. 131;
Reg. ». Cheafor, 8 Eng. L. & Eq. 548, 2
Den. C. C. 361, 5 Cox C. C.367, 156 Jur.
1065,

7 Amory v Flyn, 10 Johns. 102,
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can be committed of doves, unless found on the owner’s premises.t
The true view probably is: the defendant must have known that
the animal was reclaimed, else he could not have had the intent

* {0 steal it ;2 the indictment mnst set forth that it was reclaimed ;®

or that it was tame;* but, further than this, in the language of
Mr. Hammond, who seems to have given the subject a prefty
careful examination, ““in animals fere nature and fit for foed,
the ownership, when reclaimed, continues notwithstanding any
loss of possession ; and these, therefore, notwithstanding the loss,
are the subjects of larceny.”®

The Young. — But the taming of wild animals does not extend
to their young, which mus$, it seems, be in what we have termed
the physical possession® of the owner, or theft cannet be com-
mitied of them.” Still,— :

Pheasants. — heasants reared by hens, and never wild,® and
young pheasants hateched by a hen and under its care, though

in a field at a distance from the dwelling-house,® are subjects of

larceny.

§ 780. Dead Bodies.— There can be no property in a person
deceased ; consequently larceny cannot be committed of his
body.l* But—

Clothes — Shroud. — It can be of the clothes found npon the
body, or of the shroud.?

§ 781. Things obtaired by wrong. — I one steals gOOdS from a
thief, he commits larceny ; 18 and, generally, whatever is produced
by wrong is the subject of this offence, the same as are the
products of right. ‘Thus,—

Violations of Liquor Laws. — Money received for intoxicating
liguor, sold contrary to the inhibitions of a penal statute, may be
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stolen with the same consequence as any other money.! And
intoxicating liquor purchased in violation of law, and kept to le
sold eontrary to the inhibition of a statute, falls within the same
doetrine.?

Gaming Checks. — In like manner, it has been held that larceny
can be committed of * checks kept and used for gamhling contrary
to a statute.” 8

11, The Property of which Larceny under Statutes may be com-
mitted.

§ T82. Extending Common Law. — The statutes now to be con-
sidered are those extending the law of larceny to things which
were not the subjects of it before.t

§ 783. In General —The general idea, which has found expres-
ston in various forms of particular words, has been to make every
thing of practical value in the community the subject of this
offence, thus doing away with the eld and technical distinctions of
the common law relating to value. Thus, —

Fixturea — Parts of the Realty — Munimenta of Title, &c. — W&
have statutes against the larceny of fixtures, and of lead and
other things which have become incorporated into buildings,’ and
of writings relating to real estate.’

§ 7T84. Growing Grain, &c. — By the South Carolina Act of 1826,
“If any person shall tuke from any field, not belonging to such
person, any cotton, corn, rice, or other grain fraudulently, with
an intent secretly to convert the same to the use of such person
taking the same, such person so offending shall be guilty of lar-

1 Commonwealth ». Chace, & Pick. 15.
And see 1 Hawk, I* C. Curw, ed. p. 145,
§ 40, 41.

2 fammond on Larceuy, parl. ed. p.
36, pl. T; 3 Inst. 110; 1 liale I', C. 611,

8 Rox v. Rough, 2 Hast P. C. 807,
And sce Reg. v, Cox, 1 Car. & K 414,

¢ Reg. v. Cheafor, 8 Eng. L. & Eq.
698, 5 Cox . C. 367, 2 Den. C. C. 861,

8 flammond on Larceny, parl. ed. p.
24, pl. 89, referring to 3 Inst. 110; Lamb,
271 ; Crompt. 83 b; 1'ulton de I'ace, 131;
Palton Just. 350; 1 Hale P, C, &11.

6 Ante, § 778, 777.
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T 1 Hale P. C. 511,

# Rey. v. Ilead, 1 Tost. & F. 350.

¥ Reg. ». Cory, 10 Cox €. C. 23; Reg
v. Garnham, 8 Cox C.C. 451, 2 Fost. & F.
347,

1 2 Rast P. C. 662; 12 Co. 106, Fra-
ser's note,

11 Wonson v. Sayward, 12 Pick. 402,

12 Haynes's Cuse, 12 Co. 113; 3. 0.
pom. Hain’s Case, 8 Inst. 110; 1 Hale
P. C. 615; 1 Hawk. P. C. Curw, ed. p.
150, § 46.

15 1 Hale . C. 507. Matter not Mail-
able,-— Larceny from the post-office inay

be committed of matter not mailuble by
law. TUnited States v. Randall, Deady,
524,

1 Commonwealth 2. Rourke, 10 Cush,
807; The State v May, 20 Iowa, 305,
5049,

2 Commonwcealth ». Coffee, 9 Gray,
139; The State » May, 20 Iowa, 305,

% Bales ». The State, 3 W. Va. 685.
Baid Brown, President: © That they
conld not have heen recovered by action,
is elear on the gencral principle that no
court would lend its aid to the gnilty
keeper or owner to recover hia iilegal
articles. And the case of Spalding v

Preston, 21 Vi, 9, is dircelly in point.
But still, the question recurs, whether
larceny can be committed of such pro-
hibited things. And, to held that it
could not, wonld be to Tun the hazard
of encouraging lareeny by discouraging
gaming.” p. 687,

4 Ante, § T6L.

5 Rex ». Worrall, 7 Car. & P. 516;
Rex v, Richards, Russ. & Ry, 88; Reg. v
Gooceh, § Car. & P.203; Hex vr. Nixon,
7 Car. & P. 442; The State v, Stone, 1
Vroom, 209; Reg. v. Jones, Dears. & I,
656, T Cox C. O. 498,

¢ Rex v. John, 7 Car. & P. 324,
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ceny.” Whereupon the court has held, that corn growing in the
field, not proviously severed from the soil, is within the act.?
Likewise are peas within the words  other grain.”?

§ 785. Choses in Action, &c. — (Enumerated). — The most im-
portant of these enactments make choses in aetion, records,
receipts, and various similar things the subjects of larceny. In
other connections are explained the meanings of such words as
“grder,’ 8% warrant,” * ¥ request,” 5 ¢ promissory note,” ® ¢ bill of ex-
change,” T« bank-bill” or * bank-note,” 3 “undertaking,”*« receipt,”’ 10
“uequittance,” 11 goods and chattels,” 12 money,’ 12 < geeurities and
effects,” 1 “deeds.”” 1 There are also found in these statutes
various other words, such as “personal goods,”1* « personal
property,” 7 “ valuable security,” 1® « security for money,” 12 ¢ book

1 The State ». Stephenson, 2 Bailey,
434, ‘There is a preamble which aids
this construction; but the eourt thought
the same result wonld follow without
the preamble.

2 The State ». Williams, 2 Strob. 474.

8 Stat, Crimes, § 325831, 335; ante,
§ 560; Hex z, Hart, 6 Car, & P. 106,

4 Stat. Crimes, § 325, 326, 332, 333,
880 ; ante, § 560; Lteg. » Morrison, Bell
.0 158, 8 Cox C. (. 184,

6 Rtat. Crimes, § 325, 326, 334, 335;
ante, § 560.

¢ Stat. Crimes, § 336; ante, § b561;
Culp » The State, 1 Fort. 33; Rex v
Phipoe, 2 Leach, 4th ed. 73,2 Fast P.
C. 599; Wilson ». The State, 1 Port,
118; Ieople v Call, 1 Denio, 120; Peo-
ple v Cook, 2 Parker C. C. 12.

T Stat. Crimes, § 338; ante, § 562;
Rex . Alckles, 1 Leach, 4th ed. 204, 2
East P. C. 675; Rex ¢ Hart, 8 Car. & P.
108,

8 Stat, Crimes, § 837: Pomeror o
Commonwealth, 2 Va, Cas. 342; The
Gtate ». Tillery, 1 Nott & McC. 9; The
State v. Casados, 1 Nott & MeC. 01; 8yl-
yester v, Girard, 4 Rawle, 185; Spangler
p. Commonwealth, 3 DBipn, 543; Me-
Donald ». The State, 8 Misso. 288; Rex
». Mead, 4 Car. & P. 635; Culp ». The
State, 1 Port. 33; People ». Kent, 1
Doug. Mich. 42; The State ». Allen,
R. M. Charl. 518; Commonwealth ».
Rand, 7 Met. 476; The State ». Dobson,
8 Harring. Del. 563 ; The State ». Smart,
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4 Rich. 356; People ». Wiley, 8 Hill,
N. Y. 194, 211; Rex » Vyse, 1 Moody,
218: Rieh » The State, § Ohio, 111}
Cummings ». Comrmonwealth, 2 Va. Cas.
128; Johnson ». People, 4 Nenio, 364;
Low ». People, 2 Parker C. C. 37. And
see Starkey ». The State, 6 Ohio State
258,

¢ Stat. Crimes, § 339; ante, § 503,

1t Stat. Orimes, § 341, 242 ; ante, § 564 ;
People v. Loomis, ¢ Denio, 380; Reg. v,
Frampton, 2 Car, & K. 47; Reg. » Rod-
way, 9 Car. & K. 784; Commonwealth
v, Williams, 9 Met. 273,

1 Gtat. Crimes, § 843, ante, § 565,

12 Bat, Crimes, § 344, 345; ante,
§ 3:38; Rex v Mead, 4 Car, & P. 6355
People ». Kent, 1 Tloug. Mich. 42; Rex
v. Vyse, 1 Mooldy, 218.

1B Gtat, Crimes, § 846; ante, § 367,
483,

1 &tat, Crimes, § 217, 340 ; ante, § 859
Rex v. Aslett, 1 New Rep. 1, 2 Leach,
4th ed. 958, Russ, & Ry. 67.

b Stat, Crimes, § 240, note; ante,
§ b6y

16 Stat. Crimes, § 344; United States
r. Moulton, 5 Mason, 835,

1T People » Loomis, 4 Denio, B30,

3 Stat. Crimes, § 217, 340; Reg. o
Heath, 2 Moody, 33; Rex » Yates, 1
Moody, 170; Rex v, Hart, § Car. & P,
106; Rex v. Vyse, 1 Moody, 218; Reg.
v, Smith, Dears. 561; Reg. v. Lowrie,
Law Rep- 1 C. C. 61, 16 Cox C. C. 358,

% Reg. v. Williams, § Cox . C. 48

CITAP. XXV.] LARCENY. § 787

of accounts,”? “draft,” ? ¢ post-letter,”? and ¢ record,”* which
require no extended explanation here.

« Voucher.” — A “voucher,” within the New Jersey statute, is
any instrument which attests, warrants, maintains, bears wit-
ness.?

§ 736, Construction of the Statutes.-~In the construction of
these statutes, the rutes of common-law larceny are to be applied.®
Thus, —

How Genuine and of Value. — The chose in aection must be genn-
ine, and of some value as such, or, at least, must pass for value;?
yet, under some circumstances, it may be one which the law foxr-
bids to be issued; being still binding on the parties, and therefore
valuable.?

§ 787, Delivery.— Where a debtor procured his creditor to
sign a receipt for the debt, pretending to be about paying him,
and then, without paying, took it away fraudulently, he was held,
in New York, not to be guilty of a larceny of the receipt;
because it had mnot become of value by delivery® And a
promissory note, which has not passed from the hands of its

1 Commenwealth »v. Williams, 9 Met.
278.

T Rex v Pooley, Russ. & Ry. 12, 3
B. & P. 311; Reg. v. West, Dears. &
B. 109

¥ Reg. v Mence, Car. & M. 234, ag to
the words “shall steal from or out of a
post letter, any chattel or money ;* Rex
v. Howatl, 2 East 1. C. 604, Reg.
Wynn, 1 Den. €. C. 265, Temp. & M 32,
3 New Sess. Cas. 414, 13 Jur. 107; BReg.
v. Shoplierd, Dears, 806.

4 Vilson v, The Stale, b Pike, 513.

5 The State v, Hickman, 8 Halst. 209,

§ Rex ¢ John, 7 Car. & P. 324; The
State v. Braden, 2 Tenn, 68; The State
r, Wisdom, 8 Port. 611; Vaughn # Com-
monswealth, 10 Grat, 758 ; People », Call,
1 Denio, 120; Stat. Crimes, § 136-141,
144. .

7 Pomeroy ». Commonwealth, 2 Va.
Cas. 242; The State v. Tillery, T Nott &
Mel 9; The State ». Casados, 1 Nott &
MeC. 01; Rex » Pooley, Russ. & Ry.
12, 3 1B, & ¥ 811; McDonald ». The
State, 8 Misso. 283; Rex », Mead, 4 Car.
& P. 5356; Culp » The State, 1 Pori. §8;

Wilson vr. The State, 1 Port. 118; The
State v. Allen, R, M. Charl. 618; Com-
monwealth » Rand, 7 Met. 475; The
State v. Dobson, 3 Uarring. Del. 563;
The State v. Hand. 3 Harring. Del. 564;
The State ¢. Smart, 4 Rich. 856; John-
son v. People. 4 Deuio, 864; Low » Peo-
ple, 2 Larker C. 2. 37.

% Ante, § T68; Sylvester v. Girard, 4
Itawle, 185; Starkey ». The State, §
Ohic State, 266. See Bex v, Yates, 1
Moody, 170; Culp v, The State, 1 Port.
33; Rex r. Pooley, 3 B. & . 815, Russ.
& Ry. 81; ante, § 538, 530. And see
ante, § 781

? People ». Loomis, ¢ Denio, 380.
8. P, perhaps, Reg. ¢, Frampton, 2 Car.

.& K. 47. Reg v. Bodway,9 Car. & P,

784, might seem opposed to this doe-
trine, but for the fact that the indiet-
ment wes for stealing, not the receipt,
but the piece of paper on which it wag
written, See ante, § 768; Reg. ». Smith,
2 Den. C. C. 443, 9 Eng. L. & Eq. 532
And zee the observutivng in Reg. n
Frampton, above cited.
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maker, is not within statufes against the stealing of promissory
notes.!

Bignature under Duress. — To compel one, by threats and duress,
to write and deliver a promissory nofe is not to steal it.2

Radeemed Bank-bills, — But, if bank-bills have been redeemed
by the bank, and are in the hands of its agents, it has been held
that statutory larceny may be committed of them; for, besides
the paper being of value to the bank, “a consideration of yore
importance is, that, notwithstanding the bills were stolen, yet, on
being passed to a bona fide holder, the bank would have been
bound to him for the payment of them, in the same manner as if
they had not been redeemed.”?

1. The Ownership of the Property.

§ 788, What for " Criminal Procedure.” — The rules to determine
in whom the indictment shall lay the ownership of the property
stolen are stated in ¢ Criminal Procedunre,”

Mnst be Owner. — Yet aside from what is there laid down,
things, to be the subjeets of larceny, must have an owner in
fact ;% though doubtless he may be unknown to the thief, as he
certainly may be to the grand jury who indict him .8

§ T8Y. Anothers. — According to our definition of larceny, the
thing stolen must be “another’s.” 7 But,—

General or Bpecial Ownership.— The law recognizes in things
personal fwo kinds of ownership, general and special.  Therefore
an article may be stolen from one who is either the general or

CHAP. XXV.] LARCENY. § 791

Goods in Hands of Bailee. — (Goods in the hands of a bailee may
ordinarily be described in the indictment as either the hailee’s!
or bailor’s, 2 at the election of him who draws it. And —

Infant's Clothing. — Articles of clothing, worn by an infant, may
usually be alleged to belong to the infant 3 or the father,* accord-
ing to such election. So—

Property Stolen. — (Foods stolen from a thief may be charged as
the goods of either the thief or the true owner.5

Tlustrative. — Suck are illustrations of doctrines which belong
as well to the law of « Criminal Procedure ” as to the law treated
of in these volumes.

§ 790. Stealing one's own Goods. — From the foregoing views it
follows, that, if goods are in the possession of a special owner, the
general owner may commit larceny of them. Thus, —

Cases of Bailment. — “If A,” says East, “bail goods to B, and
afterwards, animo furandi, steal them from him, with design prob-
ably to charge him with the value, . . . the felony is complote.” 8

Goods committed to Servant. — Bast adds, that it is larceny ¢« if
A send his servant with money, and afterwards waylay and rob
him, with intent to charge the hundred.”? This proposition is,
in principle, not reconcilable with others well established ; namely,
that, in these cases of larceny of one’s own goods, the indictment
must lay the ownership in the special owner, yet that, in the law
of larceny, a servant entrusted with goods is never regarded as
the special owner of them, and an indietment for stealing them
cannot allege the ownership to be in him.8

§ 7191. Goods attached. — If goods are attached by an officer,

special owner of it.3 For instance, —

I Wilson ». The Btate, 1 Port. 118
Yet the maker of & promissory note de-
livered, ia guilty if ho steals it from the
holder.  People ». Call, 1 Denio, 120.
Bee, also, People ». Mackialey, 9 Cal. 250.

? Rex w. Phipoe, 2 Leach, 4th ed. 675,
2 Tast P. . 500,

¥ Commonwealth », Rand, T Met. 475,
476, And see People » Wiley, & IIill,
M. Y. 194, 211; Rex v Vyse, 1 Moody,
218; Rex ». Ransom, Russ. & Ry. 232, 2
Leach, 4th ed, 1090; Reg. v, West, Dears.
& B 100,

¢ Urim. Proced. IL. § T18-726.

3 1 Hale I, C. 512,
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& 1 Gab. Crim. Law, 502,

T Ante, § 758 und note.

& Crim. Proced. 11 § 720; Ante, § 758,
note, par. 19; 1 Hale P. C. 513; 2 Last
P, C. 652; Langford ». The State, 8§
I'exas, 115; The State » Furlong, 19
Maine, 225; Gallin v. The State, 539 Texas,

130, Moseley o The State, 42 Texas, T8; .

The Stute v. Mullen, 30 lowa, 203; Com-
monwealth v, Sullivan, 104 Mass, 552 ;
FPeople v. MceDaonald, 43 N, Y. 61; The
State £ Btephens, 32 Texas, 153 Turner
v. The State, 7 Texas Ap. 596 ; Burt o
The State, 7 Texas Ap. 578; The State
v. Pitts, 12 8. C, 180,

! Reg. v. Bird, 8 Car. & P. 44; Jones
#. The State, 13 Ala, 153 ; Reg. v. Jones,
2 Mboody, 203; The State v. Wisdem, 8
Port. 511.

? Reg. », Vincent, 2 Den. C. C. 464,
B Eng. L. & Eq. 548.

3 The State ». Koch, 4 Harring. Del.
670.

* Reg. v, Hughes, Car, & M. 598:
2 East P. C, 6564; 1 Gab. Crim. Law,
800.

5 Ward », People, 5 Hill, N, Y. 805,
6 'Hili, N. Y. 144, See The State o
Bomerville, 21 Maine, 14.

¢ 2 East . C. 654 1 Gab. Crim. Law,
600 ; 1 Hale . C. 513; 8 Inst. 110; Peo-
ple v, Thompson, 34 Cal. 671. Ses

VOL. L o0

Commonswealth v. Tobin, 2 Brews. 570
Crim. Proced. IL § 720, 721.  In Civil
Jurisprudence. — So in civil jurispro-
dence, the person te whom property,
subject to a lien, as, for instance, for
freight, is committed with directions not
to deliver it until the lien is discharged,
may maintain an action of trespass
against the gemeral owner, who, with
knowledge of thesc facts, takes it with-
out permission, and without discharging
the lien. Cowing ». Snow, 11 Mass. 415
And see Rue » Perry, 63 Barh. 40.

7 2 East I'. C. 654. And scc the other
authorities cited in the last note.

5 Crim. Proced. IT. § 720, 721, and

noie,
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the latter becomes a special owner, and the general owner may
commit Jarceny of them. Consequently, in New York, some arti-
cles having been levied on by a constable under an exe,cutxon
acainst the owner, the latter took them from the cons.table 8 pos-
s;ssion, accused him of having wrongfully approplrlated thf:m,
and sued him for their value; when the court sustmr{ed against
this owner an indictment for larceny, the property being alleged
te be the constable’s.! : .
Intent to Steal.— In these cases, as in others, to constitute
larceny there must not only be the wrongful taking. but. the
partic{ﬂar wrongful intent which the law of larceny requires.

Therefore the English judges were divided on the question, -

whether a man may be guilty of larceny of his own goods, where
the intent and effect of the act are simply to defraud the crown
of revenne? In a Massachusetts cuse, on an indictment of the
general owner for larceny of the goods from an .attac.hiug officer,
he was permitted to show, in his defence, that his object was, not
to charge the officer with their value, which would have made
the transaction larceny, but to prevent other creditors from plac-
ing upon them additional attachments. This,.“ though unlawful,
would not be larceny.” Consequently he might prove tlfat he
intentionally left with the officer sufficient to satisfy the claims of
the creditor whose attachment was already on them.! ‘

§ 792. Part Owner.-— By such methods as we are now consider-
ing, a man may make himself guilty of the larceny of property
of which he is the part owner, even by taking 16 from the other
part owner ; though, in ordinary gircumstances, it- is not l.art‘:en?
for a part owner to convert the whole of the t.hmg to his indi-
vidual use, however wrongful may be his intent.”

§ 793. Limit of Doctrine. — On principle, we must conclude,
that the doetrines of the last three sections can apply only to
cases in which the person in possession sustains to the owner guch
» relation as to be legally chargeable with the loss of the goods,

1 Palmer ¢ People, 10 Wend. 185; % People v Thompson, 84 Cal. 671;
g. 7. The State v. Dewitt, B2 Misao, 571, The State . D_evt:].tt. 32 Miaso. 671, 10
See, however, The State v Botherlen, % Rex v. Wilkingon, Russ. &Ryﬁ N
Harper, 414; The State » Muayck, 3 A 2‘ Commonwealth v, Greene, 111 Mase.

ich. 201. And see Brownell ». Man- 832 . )

?\:g:terg, 1 Pick. 232; Bound ». Padelford, i Kirksey v. Tike, 29'_.A1a.. 206 ; I:éeg.
13 Mass. 394; Inglee » Bosworth, & v Webstet, Leigh & C. 77; Reg.». Bur-
Tigk. 198, gess, Leigh & C. 209.
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or at least to have a right of action in his 6wn name against a
third person for a trespass upon them.!

F

IV. The Asportation.

§ 794, “Carried Away.” —In the language of the old definitions
of larceny, the goods taken must be ecarried away? DBut they
need not be retained in the possession of the thief, neither need
they be removed from the owner’s premises. The doctrine is,
that any removal, however slight, of the entire article, which is
not attached either to the soil or to any other thing not removed,
is sufficient ;® while nothing short of this will do.t

§ T95. Instantaneous Control--— (Tlustrations). — Therefore if the
thief has the absolute control of the thing but for an instant, the
larceny is complete.® Thus, where one lifted a bag, which he
meant to steal, from the bottom of the boot of a coach, bhut, before
it was completely above the space it had ocenpied, he was detected ;
vet, every part of it having heen raised from where the particular
part had lain, this asportation was held to be sufficient® And
where one, with the feloniouns intent, seized another’s pocket-hook,
in the vest pocket, and lifted it about three inches from the bot-
tom of the pocket, when his operations were intercepted, this
was held to be a complete larceny.” But the asportation was
adjudged not sufficient, where a person, who was in a wagon, set
a long bale upon its end, and cut the wrapper all the way down,
yeb was apprehended before he had taken any thing out of the
bale? And wnerely to turn over on its side a barrel of turpentine,

which stood on its end, is not an adequate asportation of it, to

1 And see 2 Fast P. C. 854; I Gab. § 154; 1 Hawk. P. C. Curw. ed. p. 147,
Crim. Law, 600; Rex v Bramley, Ross. The State ». Jones, 65 N. C. 395.

& Ry. 478; Reg. v Cain, 2 Moody, 204 ;
Rex oo Wobh, 1 Mondy, 481 ; McDaniel'a
Case, 19 Howell St. Tr. 745, 803; Reg.
v. Watts, ¥ Den. C, C. 14,1 ¥Eng. L. &
Eq. 558; Reg. v, Webster, Leiph & C.
7T; Keg. v Burgess, Leigh & C. 209

2 Anle, § 758, note.

# Rex ». Rawling, 2 Rast P. C. 617;
The Btate ». Wilson, Coxe, 439; Rex v,
Walsh, 1 Moody, 14; Reg. v Simpson,
29 Eng. L. & Eq. 530, Dears, 421, 18 Jur,
1080.

* Rex », Cherry, 1 Leach, 4th ed. 286,
note, 2 East P. C. 656; 3 Greenl, Ev.

5 The State v. Juckson, 65 N. C. 305,
Garris v, The State, 35 Ga. 247 ; Har
risvn z. People, B0 K. Y. §18; Lckels v
The State, 20 (thio State, H03.

& Rex ». Walsh, 1 Moody, 14.

7 Harrison v, People, supra.

8 Rex v. Cherry, 1 Leach, 4th ed. 236,
note, 2 East I'. (. 655. But where the
prisoner had removed a parcel of goods
from the fore part to near the tail of the
wagon, the asportation was held to be
complete. Rex v, Coslet, 1 Leach, 4th
ed. 236; 8. ¢. nom. Cozlett's Case, 2
East P. C. 556,
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constitute larceny. - Again, where goods in a shop were tied to a
string, fastened at one end to the counter, a thief who carried
them as far away as the string would permit was held not to have
committed larceny, because of their being thus attached.? The
same rule was applicd where a purse, fastened in this way to a
bunch of keys, was taken from the pocket, while the keys re-
mained in the pocket; there was no asportation, since there was
no complete severance from the person? In these cases, the
prisoner’s control over the thing was not for an instant perfect 3
if it had been, it would have been sufficient, even though the
control had the next instant been lost.t  So the eourt held, where
a man’s watch and chain were forced from his pocket, but the key
of the watch immediately caught and fastened itself upon a but-
ton: the larceny here was complete.?

§ T96. Giving back the Property. — A person who takes a thing
feloniously does not purge the offence by handing it immediately
back to the ownerf When, therefore, a robber, on getting the
purse he demanded, returned it, saying, « If you value your purse,
you will please to take it back, and give me the contents of it,”
but was apprehended before the money was given, he was held to
have committed the crime.’

§ 797, 8hooting an Animal.— Merely to shoot down, with felo-
pious intent, a live animal, is not an asportation sufficient to con-
stitute a larceny of the animal;® but, where there is no previous
asportation, there must be also, it seems, some slight removal after
the killing? On the same principle, —

Compelling Owner to drop a Thing. — W hoere one stopped an other
carrying a bed, and told him to put it down or be shot ; but, the

CHAP. XXV} LARCENY. § 7YY

bed being put down, was arrested before he could take it up; the
offence was held not to be committed.!

Toling Animal. — * If,” said a learned Alabama judge, “one
entice a horse, hog, or other animal, by placing feod in such a
situation as to operate on the volition of the animal, and he
agsumes the dominion over it, and has it once in his control, the
deed is complete ; but, if we suppose him detected before he has
the animal under his control, yet after he has opcrated on its
volition, the offence would not be consummated.”?

Asportation by Agent. — I{ a thief, at an inn, orders another’s
horse to be led out, and this is done, the leading out is an aspor-
tation.®

Wool from Sheep — Milk from Cow. — Pulling wool from a sheep,
or milking a cow, is a sufficient asporiation, on a charge of steal-
ing the wool or the milk.*

§ 798. Illuminating Gas.— [luminating gas may be the subject
of larceny.? And the agportation is sufficient where the prisoner,
receiving gas of a gas company, diverts some of it to his burners
without its passing the meter to be measured; the means em-
ployed being to use a pipe rumning directly from the entrance to
the exit pipe.f While the pipe remains thus connected, there is
held to be one continuous taking.?

V. The Trespass.

§ 799, Always required. — It is a rule, rather technical than
resting on any clear reason, that there can be no larceny without
@ trespass.8

1 The State ». Jones, 65 N. C. 395,

2 Anonymons, 2 East 1% C. 556, 1
Leach, 4th ed. 321, note.

2 Wilkinson's (ase, 1 Hale 12, C. 508,

4 And see Commonweallh v, Luckis,
09 Mass. 431,

5 Reg. ». Simpson, 20 Eng. T. & Tq.
550, Dears. 421, 18 Jur. 1030. So, to re-
move an earring from a lady’s ear to the
curls of her hair, where it lodges, i3 an
asportation ; * for it being in the posses-
sion of the prisener for a moment, sepa-
rate from the lady’s person, was sufficient,
althongh he could not retain it, but prob-
ably lost it again the same instunt.”  Tex
v, Lapicr, 1 Leach, 4th ed. 320, 2 liast
P. C. 657.
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% Roscoe Crim. Ev. 588; The State v.
Scott, 64 N. C. 586 ; Georgia v Kepford,
45 fowa, 48, 52. Ree Rex vr. Wright, &
Clar. & P. 534, note; leg. » Phetheon, &
Cur. & Y. 552; Reg. v. Peters, 1 Car. & K.
245; Vol L § 732, 733.

7 1tex » Peat, 1 Leach, 4th ed. 228, 2
East 1. C. 557,

® The State v, SBeagler, 1 Rich. 30;
People ». Murphy, 47 Cal. 103,

% See Rex v. Hogan, 1 Crawf. & Dixs
C. C. 368; Rex ». Rawling, 2 East P. C.
617; Rex v. Williams, 1 Moody, 107 ; Rex
. Clay, Buss. & Ry. 887 ; Hex v. Button,
8 Car. & P. 201; The State ». Alexander,
74 N. C. 232; Lundy ». The Htate, 80 Ga.
143.

Complexity of this Rule, — Simple as this rule seems, it is practi-

1 Farrel’s Cuse, 2 East P. C. 557.

2 The State ». Wisdom, 8 Port. 511,
See Mooney v. The State, 8 Ala. 328;
The State = Martin, 12 Ire. 157 ; Hite ».
The State, 9 Yerg. 198; Kemp v The
Biata, 11 Humph. 320 ; post, § 806,

3 Rex v Pitmun, 2 Car. & 1. 423.
And sce Penple v. Smith, 15 Cal. 408,

4 Rex v. Martin, 1 Leach, 4th ed. 171,
2 Last P. C. 618,

¢ Commonwealth & Shaw, 4 Alien,
808.

8 Reg, v White, 20 Eng. L. & Eq.
685, Deare. 208, 3 Car. & K. 968, 22 Law

J. w8 M. C. 123, 17 Jur. 536 ; Common.
wenlth ». Shaw, supra.

7 Reg. v Firth, Law Rep. 1 C. . 172,

8 1 Hawk, . C. Curw. cd. p. 142, § 1;
Rex ». Raven, J. Eel. 24; Pennsyivania
v. Campbell, Addison, 232; The Blate v.
Braden, 2 Tenn. 68; Hite v. The State,
4 Yerg. 198; Wright ». The State, &
Yerg. 154; Hex v, Hart, 6 Car. & P. 106;
Reg. v. Frampton, 2 Car. & K. 47; Cart-
wright v. Green, B Ves. 405, 2 Leach,
4th ed. 95%; Morchead ». The State, &
Humph. 635; Robinson . The State, 1
Coldw. 120; The State » Newman, 9

Nov, 48.
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§ 801 SPECIFIC OFFENOCES. " [Book X.

cally very complex. Multitudes of questions have arisen upon
it, — cases almost withont number relating to it have passed to
judgment, —and it has become the main topic under the title
Larceny. The relations of the parties to each other and to the
property are so varying, — they involve so many nice differences
and similitudes, — so many cases are on the border line between
differing classes, that only by adopting some minor rules of a
very technical sort could the courts surmount encompassing
difficulties, and open the way to any thing like uniformity of
decision.

§ 800. Other Crime where no Trespass. — Although, in cases in
which therc is no trespass, there is no larceny, yct the fraudulent
transaction may constitube some other crime. Thus, —

Embezzlement, — [t was to make punishable acts of misappro-
priation where there was no trespass, that the siatutes against
embezzlement were passed. And as those statutes have been
found from time to time defective, they have been amended, and
their scope has been enlarged.l  So, —

Cheats and False Pretences.— 10 provide for certain other
classes of the fraudulent obtaining and appropriating of prop-
erty, we have the common-law doctrine of cheat, and the statutes
agaiust obtaining money or goods by false pretences. And—

Still other Offences. — There are, kuown to the law, some other
offences, the gist of which perhaps is the wrong-doer's getting
iuto his possession, under speeial cireumstances, and misusing, for
his vwn benefit or to another’s injury, property to which he is not
entitled. o

§8Ul. Trespass and Felonions Intent concur in Time. — Mure-
over, from the principle according to which an act and intent,
conecurrent in point of time, are necessary to constitute every
common-law offence,® comes the doctrine, thaf, in larceny, the
trespass, or rather the asportation by trespass, must be simulta-

CHAP, XXV, ] LARCENY, § 805

§ 802, Intent to Steal subsequent to Taking— (Bank-notes to
Kkeep). — One who tock innocently into his possession some bank-
notes from another to keep, but afterward denied all knowledge
of them, was held —in a case where no subscquent act was
shown — not to be guilty of larceny.! And —

Post-letter enclosing Money. — Whoere one innocently received
through the post-office a letter, meant for another person of the
game name with himself, enclosing a check, and wrongfully ap-
propriated the check to his own use, he was held not to be guilty
of this offence,2 — the intent to stcal not having come upon him
until alter the innoecent taking.

§ 803. How this Sub-title divided. — To give order to the minuter
consideration of the subject of this sub-title, let us inguire into,
Tirst, The kind of force requisite; Secondly, The effect of a
consent to the taking ; Thirdly, The possession of the property
which the owner must have, and the thief must not, in order for
the trespass to attach. We shall thus gain a gencral knowledge
of doctrines ; but further illustrations will appear in the sub-iitle
after the next.

§ 804. First. The Kind of Foree requisite: —

Physical — {Tllustrations). — The taking by trespass ordinarily
involves the idea of physieal force 8 applied to the thing faken;
as, where one pulls wool from a sheep, milks a cow,* or snatches
from another person a parcel.®

Secret or- Open — Day or Night. — Whether the force be secret
or open, in the day or in the night, is immaterial, except as mani-
festing under particular circumstances the intent.®

§ 805, Perversion of Legal Frocesa.—— The necessary physical

neous with the intent to steal.®

1 And see Btat. Crimes, § 417423,

2 Vol. L §204 et peq.

2 Vol, L § 207; Rex v. Charlewood, 1
Teach, 4th ed. 409, 2 Eust P. C. 635,
Rex » Leigh, 2 East I, C. 894, 1 Feach,
4th vd. 411, note; Reg. v, Box, 8 Car. &
T, 128; The Stale v. Smith, 2 Tyler,
272; People ». Beynolds, 2 Mich. 428
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Thus, —-

Booth ». Commonwealth, 4 Grat. 525;
Rex v Mucklow, 1 Moedy, 160, Car.
Crim. Law, 2d ed. 230; Reg. ». Riley, 14
Eng. L. & Fq. 544, Dears. 149, 17 Jur.
18%; Reg. v Goodbody, § Car, & 12 6463
Reg. o. Gluss, 1 Dden. C. . 215, 2 Car. &
K. 395; Reg. v. Brooks, 8 Car. & I, 295,
Blunt v. Commonwealth, 4 Leigh, 689;

Fulton ». The State, 8 Eng. 168; Keely
v. The Stule, 14 Tod. 36; Wilson ».
People, 39 N. Y. 459.

1 Reg. v Brennan, 1 Crawif. & Dix
C. C. 560, Bushe, C. J., observing: “If
the prisoncr at the time of getting the
notes, had the arimus of keeping them,
then thure would have been a sufficient
taking; but here the evidence is the
other way, fur the prosceutor voluntarily
gave the noles to the prisoner.”

2 Rex ». Mucklow, 1 Moody, 160,
Car. Crimm. Law, 84 ed. 280, And see
Reg. v. Giass, 1 Den. C. C. 215, 2 Car. &
K. 345; Reg. v, Brooks, 8 Car, & P 295;
People v McGarren, 17 Wend, 440;

Reg. ¢, Tavies, Dears. 640, 26 Eng. L. &
Eqg. 607. Sew post, § 824, 825,

% See Vol. 1. § 574 et seq.

4 ltex ». Murtin, 1 Leach, 4th ed. 171,
2 Fast I, C. 818; ante, § 797

5 Hex v. Macauley, 1 Leach, 4th ed
287; Bex v. Robins, 1 Leach, 4th ed.
200, note ; Vaughn n. Commonwealth, 10
Grat. 768; Johnson v, Commonwealih,
24 Grat, 538 ; The State v Henderson,
66 N. C. 627,

6 Pennsylvania v. Becomb, Addison,
386 ; McDuuicl ». The State, 8 5m. & M.
401, 418 ; 1 ilale P. C. 507; The State »
Fisher, 70 N. C. 78; post, § 842, note,
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§ 807 SPECIFIC OFFENCES. [BOOGK X.

force may be exercised through a fraudulent perversion of legal
process.! Says Lord Hale: « A hath a mind to get the goods of
B into his possession ; privately delivers an ejectment, and obtains
Judgment against a casual ejector, and thereby gets possession and
takes the goods; if it were animo furandi, it is larcenv.” 2  And
Coke: “If a man, seeing the horse of B in his pastureu, and, hav-
ing a mind to steal him, cometh to the sheriff, and pretending the
horse to be his obtaineth the horse to be delivered unto him by
replevin, yet this is a felonious and frandulent taking.” 8

§ 806. In Larceny of Animats,— When the larceny is of a do-
mestic animal, like a horse, the trespass is sufficient if the animal
%s ridden, driven, or led away? And doubtless the same is true,
if it is toled away by food, or by the voice, so as to come under
the control of the thief.> Under former statutes against the lar-
ceny of slaves, an effectual enticement only was required ;¢ and,
on this whole matter, a lcarned judge has said: “ With inanimate
subjects of larceny, force may be necessary, and must be used ;
but is there any thing in reason or common sense which Tequires
it as to those subjects of larceny which possess volition and loco-
motion? Is not the idea, as to both, the deprivation which the
owner of the property sustains? Suppose a horse or a dog to be
toled out of the possession of the owner by corn, is not this as
much a taking and earrying away as the shouldering of a bale
of goods would be? I confess I can see mo substantial legal
difference.” 7

§ 807, Mental Force. — Hence it follows, that, when the thing

1 Re‘x N Summers, 3 8alic. 194; Rex goods, and converted them to his own
v. Gardiner, J. Kel. 46 Commonwealth use; this was adjudged felony, for which
v Low, 'I‘JI{LL"IIL’I' Crim. C'as. 477; Farr's he was indicted, convicted, and executed
(J';.wc_. J. }}el 43,2 East P. C, 660. See for he made use of the process of t-ht;
¥ u'i‘ L § 64, law for a felonious purpose.”

2 1 Maie 2. €. 607, In Rex v». Sum- # 3 Iust. 108,
mers, 8 Sall. 194, the ouse was : * Wlere * Buldwin v People, 1 Scam. 304;

CHAP. XXV.] LARCENY. § 808

to be stolen is an animal, having the power of locomotion and
susceptible of enticement, the application of mental force to it is
sufficient. And,in some circumstances, the application of the like
force to the intelligent owner of a thing will suffice. Thus, —

Moving the Pears. — Kast, speaking of robbery, which includes
larceny,! observes, that “a colorable gift, which in truth was
extorted by fear, amounts to a taking and trespass in law,”?—
the thing eoming, in such a case, under the eontrol of the person
to whom it is given. The doctrine is, that, where one transfers
the manual control of the article to another, through fear, the
larceny by such other, which constitutes a part of the robbery, is
complete.? But the reason of this would scem to be, that the
consent to the taking was made null by the fear which the thief
had excited, and the case was the same as though there had been
no consent. And this explains why, when a man laid down a
bed through fear,* there was no larceny; the thief not taking it
into his possession.

§ 808. ¥raud. — Fraud, like the practices which excite fear, ren-
ders the trunsaction into which it enters void.® If, therefore, one
meaning to steal an article procures, by fraudulent devices, the
owner to deliver it to him, does he commit, in law, the crime of
larceny? In reason,and aside from technical rule, he does. But
the authorities have established, too firmly to be overthrown by
judicial power, the following distinction : —

Property in Goods to pass.— If, by fraud, a person iy induced to
part with his goods, meaning to relinquish his property in them
as well as his possession, he who thus obtains them may be
chargeable with a cheat at the common law,® or under the statutes
against false pretences,” but not with larceny; because, it is as-
sumed, the owner having actually consented to part with his
ownership, there was no trespass in the taking.®

a man who had 1o manner of title to a
liouse brought an ejectment, and procured
an affidaett to be filed of the delivery of
the declaration to the tenant in posses-
sion, and, for want of appeuring and
pleading, got_judgment at kis own snit,
and then sued out an flabere fucias pos-
sesstoneit, and got 2 warrant thercon from
the high bailiff of Westminster, directed
to one af his bailiffa, who, with the
plaintiff himself, turned the defendant
out of possession, snd seized all the
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The Stute v Gazell, 30 Misso. 92; ante;
§ o7,

5 Ante, § 797,

% The Btute ». Hawkins, 8 Port. 461
The State ». Whyte, 2 Nott & McC. 174
And see The State v. Wisdom, 8 Port.
8ll; Mooney v. The State, 8 Aln. 828;
The State v. Brown, 3 Strob. 508, 516;
ante, § 757.

T The State v. Whyte, 2 Nott & Me(™
174, 177, Coleoek, J.

1 Vol L. § 566, 1055,

2 3 Fast I’ C. 711,

% Hex v Taplin, 2 East I C. T12;
Rex v. Blackham, 2 Bast P. C. 711; Reg.
v. Iazell, 11 Cox C. C. 597; Beg. v Mc-
Grath, Law ep. 1C. C. 208,11 Cox C. C,
847, And see Vol. 1. § 329, 438, 681, 748,

4 Ante, § 797

3 Bishop First Book, § 66-69, 124, 125,

& Ante, § 143 et seq.

7 Ante, § 409 et seq.

8 Vol. 1. § 681-583; Tost, § 811;
Smith v. People, 53 N. ¥. 111; The State
v, Shoaf, 68 N, C. 875, See, as perbaps
bLringing to view distinctions of some
consequence, Reg. ». Morgan, Dears. 395,
29 Eng. L. & Eq. 543, And see People
o, Jackson, 3 Parker C. C. 580, But the
distinctions appeuring in these cases are
probably safficiently explained in subse-
quent sections of the text. And see

post, § 815, 518,
457
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§ 809. Possession, without Froperty, to pass. — But, to repeat, the
doctrine thus stated refers only to cases in which the ownership
of the goods is meant, by the owner, to pass with them. And if
one consents to part with merely the possession, and ancther, who
takes the foods, intends a theft, the latter, without reference to
the question of fraud, goes beyond the consent, and commits this
offence.?

§ 810, Musiations.— In illustration of the distinction thus
stated, -~

False Playing for Money.~— If a man plays at hiding under ths
hat, and so voluntarily stakes his money on the event, meaning
to receive the stake if he wins, and pay if he loses; then, if, by a
conspiracy, his adversary is falsely made to appear to win, and
thereupon takes up the stuke, no objection heing interposed ; this
taking of it is not larceny, though the intent should be lelonious.?
But if the man had not consented to play on his own account, and
had played only for one of the conspirators; then, it the con-
spirators had taken his money, under the pretence of bis having
agreed and their having won, their offence would be larceny ;4
because, although they used fraud, yed not it, but the physical
force, got the money®

Further of this Distinction.— This very nice distinction, resting
on a plain lechnical rule, which, on examination, appears not to
be sound, has not been applied in a quite uniform way by the
conrts, and there are some contlicts in the decisions upon it. We
shall now proceed, under the second division of our present sub-

CHAP. XXV.] LARCENY. § 812

Obtained by Fraud. — And, as we have just seem, the further
theory on which this branch of the law of larceny proceeds is,
that, where the consent is as broad as the taking, going to the
relinquishment of the ownership in the property, it is effectual
though obtained by {raud ; in other words, by reason of the con-
sent, cven when procured by frand, there is still no trespass,
therefore no larceny.) Thus, —

§ 812. Malking or procuring Change, — According to the more com-
mon doetrine, and in ordinary circumstances, if one takes another’s
money by the latter’s permission or request, to return its value
in change (that is, to change it or get it changed), but retains
the moncy and refuses to deliver the change, he does not commit
laxceny ; because, when the owner of the money relinquished his
possession, he did not eontemplate receiving it back, but parted
with his ownership therein? But the facts of cases differ, and
perhaps the views of judges are not guite harmonious. Accord-

title, to illustrate it further.

§ 811. Secondly. Consent to the Taking : —
No Larceny. — 'here can be no trespass, consequently no lar
ceny, where there is a consent to the taking.®

L 2 East P. C. 688; The Btate
Lindenthall, & Rich. 237 ; Ross o People,
6 Hill, N. Y. 2M4; Mowrey o. Walsh, 8
Cow. 238; Lewer v». Comunonwealth, 15
S & K. 93; Rex » Hench, Russ, & Ry.
163 ; Rex v. Adams, Russ, & Ry, 225,

Z Post, § 813, 814,

3 Rex v. Nicholson, 2 Leach, 4th ed.
810, 2 Hast I+ C. 669, If he had agreed
to part with enly the possession, it wonld
have been otherwise. Rex v, Eobson,
Russ. & Ry. 418, See post, § 813,

¢ Rex v. Horner, 1 Leach, 4th ed. 270,
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5 Wager and Conspiracy.-——In like
manner, where one was induced by a con-
spiracy of three fellow passengers in a
railroad ear to make u wager with one of
them, and he deposited his stake with
another of them, who, upon his discover-
ing that the oppusite stake was only
waste paper, refused to give it up, the
three were held to be guilty of larceny.
Stinzon ». People, 48 Il 347,

& Vol. I § 258-268, 2 East . C. 665,
866, 816; Witt ». The BState, 9 Alisso.
863 ; Dodge v. Brittain, Meigs, 84; Dodd

y. Hamilton, N. €. Term R, 81; The
State v, Jermagan, N, ¢ Term R. 44;
Reg. & Jones, Car. & M. 611, Part Con-
sent. — Matehes, —If the owner of a
store places on his counter a box of
matehes to be used by the public in
lighting eigars, still a tuking of the
whole boxinl, with felonivus intent, is
larceny. Mitchura v The State, 46 Ala,
29,

19 Tast P-C 608; Lewer v Com-
monwealih, 15 &, & B, 93; Rex » Bum-
mers, 3 Salk. 1%4; Anonymous, J. Kel
85, 81, 82; unte, § 818; post, § 818,

2 Rox v Coleman, 2 Eust P. C. 672;
Rex . Sailens, 1 Moody, 129; Reg. m
Thomas, 9 Car. & .74l BReg. v. Rey-
anids, ¢ Cox G, €. 170; Reg. » Bird, 12
Cox & (. 257, 4 Eng. llep. 533; Rep.n
Jacabs, 12 Cox €. C. 1&1, £ Eng. Rep.
204; Reg. v Slingsby, 4 Fost. & F. 61,
And see Rex v Walsh, Russ. & Iiy. 215,
2 Leach, 4th cd. 1054, 4 Taunt. 258
Doctrines distinguished. — The doctrine
of these vases runs very close to that of
Rex v, Aickles, 2 Eaust P. C. 675, 1
Leach, 4th cd. 204; Rex v Oliver, 2
Russ. Crimes, 3d Eng. ed. 43 ; and other
cases eiled post, § 817; in which the
contrary result was obtained. The tust
is, whether, when the thing was deliv-
ered, the property in it was intended to

pass then, or not until something further
was done. If the former, it is not lar-
ceny ; if the latter, it is. In a Jater Eng-
lish c¢ase it appearcd, that the prisoner
stationed himself near the pay-place at a
railroad tieket-office, where there was &
crowd, to allure people to trust him
with their money to procure tickets,
intending to appropriate the money to
his own use. A lady asked him to ged
a ticket for her, the fare being 10s, and
she handed him a sovercign, for which
she expected to receive the ticket and
the change, Instead of getting the ticket,
he ran away with the sovercign; and it
was held, that he was rightly convicted
of the lurceny of “one pound in moeney.”
At the hearing, Williams, J., said: Tak-
ing from Contribution-box, —* There
was a case tried before Maule, J. [not
reported], where the clerk wasz sent
round in church with a plate to collect
the sacrament-money. One of the con-
gregation put ahalf-erown into the plate,
which the clerk took out; and it wus
held that he was rightly convicted of
larceny on a count which laid Lhe prop-
crty in the half-crown in the person who
put it into the plate.” Reg. v. Thomp-
son, Leigh & C. 223, 328, See also Rug.
v Rubson, Teigh & C. 93; Commonwealth
v. Barry, 124 Mass, 325.
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ing to what seems to be sound in law and in fact, if a man stand-
ing by a counter lays down a bank-bill and expects change in
return, he parts with the possession of the bill only conditionally ;
namely, on the condition that change is given for it. In the
words of Church, C. J.,in a New York case, « the delivery of the
bill and the giving change were to be simultaneous acts, and
until the latter was paid the delivery was not complete.” Then,
if the person at the counter feloniously picks up the bill and
refuses the change, he commits larceny.! Again, —

Money by Falee Letter — Personating.— If one obtains money by
means of a false letter in a third person’s name,? or by personating
such third person,® he does not commit larceny, whatever hig
intent may be ; because the person parting with the money meant
to relinquish both ownership and possession. So,—

By other False Pretence. — W here a servant, whose duty it was
to purchase kitchen stuff for his master in the absence of the clerk,
falsely pretended to the clerk that he had bought stuff for a sum
which he demanded, and it was paid him out of the master’s
funds ; the court held, that, as the money was voluntarily parted
with, and was not to be returned, the transaction was an indicta~
ble false pretence under the statute, but it was not larceny.t
And where one got possession of a hat, which & third person had
ordered of the maker, by sending & boy for it in the third per-
son’s name, he was held not to be guilty of larceny;® the under-
standing having been, that the property in the hat should pass by
this delivery.®

Limit of this Doctrine.— But there is a distinction, which seems
apparently to limit this doctrine, important to be borne in mind.

1 Yiildebrand v. People, 56 N. Y. 394, 5 Rex v, Adams, Russ, & Ry, 225,
896,38 Thomp. & C. 82; s.c. nom. Hilder. Bee Rex v Wilkins, 1 Teach, 4th ed.
brand ». People, 1 Hun, 19; Reg. v 520, 2 East P, C. 873, which may be

CHAP. XXV.] LARCENY. § 813

If the person parting with the goods was not their owner, but
was a servant or bailee with no authority to transfer the owner-
ship to the thicf, then, as the latter could not become their owner
even though he had used no fraud, his taking of them through
fraud with a felonious intent is larceny.! Thus, —

Watch from Shop of Repairer.— If one, knowing that a watch
has been left at a shop for repair, personates the owner and gets
the watch, with felonious intent, he commits larceny; because
the proprietor of the shop had no authority to transfer the title
or even the possession to him.2 Again,—

Other Delivery to Wrong Person. — If a cart-man, carrier, post-
office clerk, or other person of the like sort, delivers an article o
the wrong person by mistake, or in consequence of fraud prac-
tised by the latter, who converts it to his own use with felonious
intent, this taking is a larceny.?

§ 813. Parting with Possession only. — And, though the person
operated on by the fraud should be the owner of the goods, or an
agent authorized to transfer the ownership in them, still, if, in
fact, the transaction would have constituted, had it not been
fraudulent, a transfer of the mere possession, or a mere special
properly, but not the ownership, the taking through this fraud,
and with the intent to steal, will, as we have already secen, be lar-
ceny.! 'I'he reason is, that larceny is committed only when the
aim of the thief is to divest the owner of his ownership, in dis-
tinction from the merc use or temporary possession;® so that a
consent which comes short of this necessary intent does not cover
the whole ground of the taking, and avails nothing. For ex-
ample, —

Tiustrations — (Hiring Horse — Loan of Chattel — Mail-bags —
Talse Order — Article to Deliver, &c.). — Lf, with felonious mind,

1 And see post, § 822, Lewer v. Commonwealth, 16 8. & B. 93;

MecKale, Law Rep. 1 C. C, 125, 11 Cox
C. (. 32, And sce Reg. v, Gemmell, 26
U.C. Q. B. 312; Weyman v People, &
Thomp. & C. 698, 4 Hun, 511. And see
the last note and post, § 817,

2 Rex v, Atkinson, 2 Kast P. C. 673,

3 Williams ». The State, 49 Ind. 367.

+ Reg. v. Burnes, Temp. & M. 387, 2
Den. C. C 69,1 Eng. L. & Tiq. 579; 8.2
Reg. v Thompson, Leigh & C. 233, 9 Cox
C. C.222. See Reg. v Goodenough, 25
Eng. L. & Eq. 572, Dears. 210; post, § 813.
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deemed to have turned on the wunt of
authority in the apprentice to part with
the goods, at the place and to the person
hedid. See also Reg. v. Kay, T Cox
C. C. 280, Deurs. & B, 231.

¢ And see Reg. v, Adams, 1 Den. C. C.
88. Rex ». Cockwaine, 1 Leach, 4th ed.
498, seemns o have turned on the form of
the specind verdict. See also Reg. =
XNorth, 8§ Cox C. C. 433,

2 Commonwealth ». Colline, 12 Allen,
151.

% Reg. ». Littlg, 10 Cox C. C. 559;
Reg. ». Gillings, 1 Fost. & F. 36; Reg- v
Webb, 5 Cox C. {. 154; The State »,

MeCartey, 17 Minn. 76; Bassett v, Spof- -

ford, 45 N. Y, 887; The State ». Brown,
25 Iowa, 561; Commonwealth» Lawless,
103 Mass. 425; Reg. v. Simpson, 2 Cox
C. C. 235. See Reg. v Brackett, 4 Cox
C, C. 274; post, § 822,

4+ Vol. 1. § 583 ; 2 East P\ C. 668, 816;

Rex v. Standley, Russ. & Ry. 306; The
Stato », Watson, 41 N, H. 533; The
State » Humphrey, 52 Vt. 562; Welsh
v, People, 17 Il 83%; Smith v. People,
53 N. Y. 1i1; Weyman v. People, 6
Thowmp. & C. 636, 4 Iun, 511; Common-
wealth ». Smith, 1 Pa. Law Jour, Rep.
400; The State ». Jurvis, 63 N. C, 666;
Reg. v- Wells, 1 Fost. & F, 108; Reg. n
Waller, 10 Cox C, C. 360.
5 Yol. I § 570; post, § 841.
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one horrows or hires a horse or carriage, as he pretends, to ride ;1
or gets the loan of any other chattel ;2 or gets from a pecrson in
the post-office a delivery of the mail-bags; 3 or obtains an article
of merchandise on a false order or other false pretemce, where
the possession * and not the property®is to be parted with; or
receives an article of clothing to deliver to a washerwoman ; 8
or a sum of money with which to pay a bill for the other;7 his
concurrent intent being, let us still remember, to steal the thing;®
he commits, notwithstanding this consent of the owner, the crime
of larceny. 5o also-—

Color of Bet. — If there is a plan to cheat a man of his prop-
erty under color of a bet, and he parts with only the possession
to deposit as a stake with one of the confederates ; the taking by
such confederate is larceny, and not the less so though afterward

the confederates are by fraud made to appear to win.?

§ 814, Exception in Tennessee. — In Tenncsses, the foregoing
doctrine is not received ; but, by the common law of this State,
there is no larceny, though the consent of the owner is to part
with only the possession. Therefore if cne there, frandulently
and with infent to steal, gets another’s property under the pre-
tence of hiring it, he does not commit this offence.’?

§ 815. Condition precedent. — Since the consgent to the taking
must, to avail an accused person, be as broad as the act it would
protect,t if, by its terms, it is on a condition precedent, — that is,

1 The Slate . Gorman. 2 Kott & MeC.
o3 : lex v Semple, 1 Leach, 4th ed. 420,
9 Fast 1. C. 691; Rex v. Pear, 1 Leach,
4th ed. 212, 2 Tast I, C. 683, 697 ; Rex
v. Tunnard, 2 Last I'. C, 687, 1 Leach,
4th ed. 214, note; The State v. Hum-
phrey, supra; Reg. v Cole, 2 Cox C. G,
340,

2 Starkie ¢ Commonwealth, 7 Leigh,

152.

8 Rex #. Pearce, 2 East P, C. 608.

4 Rex ». Hench, Rusa. & Ry. 163;
The State v, Lindenthall, 5 Rich. 237,

5 Ante, § 809, 811; Rex v. Adams,
Tiuss. & Ry. 225; Reg. v. Adams, 1 Den.
. C. 88; Rex v. Atkinson, 2 Eanst P, O
673. Intending to part with Owner-
ship ultimately, not now.-— When one,
with intent to steal, gets from another a
bank-note, to deposit in a bank, he com-
mits larceny of the note; Rex v. Goode,
2 Car. & P. 422, note; because, although

462

the peragn defranded iniends ultimately
to part with his property in the particu-
lar note, yet he docs not mean to part
with it at the time he delivers it, nor to
the individual to whom he delivers it.
See also Heg. v. Smith, 1 Car. & K. 428.

¢ Reg. v. Kivang, Cur. & M. 632. And
gee Rex v Stock, 1 Moody, 87; Ileg. »
Glasa, 2 Car. & K. 395.

1 Reg. v, Brown, Dears. §16; Reg. »
Smith, 1 Car. & K. 423, And see Reg. v.
Peaman, Car. & M. 585; Rex v. Murray,
1 Leuach, 4th cd. 344, 2 DBast F. C. 683 ;
Reg. » Butler, 2 Car. & K. 340; Reg. v,
Heath, 2 Moody, 33; Reg. » Good-
enough, Dears. 210, 26 Eng. L. & Eq.
672

2 Ante, § 801,

* Rex ». Robeon, Russ, & Ry. 418
See ante, § 810

10 Felter ¢. The State, 9 Yerg. 807,

1 Ante, § 818,

CHAP. XXV.] LARCENY. ' § 816

if something is to be done before the property passes, — the tak-
ing, with felonious intent, will be larceny. Thus, —

Goods for Cash. — If, on a sale of goods, no credit is intended
by the seller, while the purchaser secretly contemplates appropri-
ating them to himself without paying for them, a delivery will
not protect him from the charge of larceny; otherwise, if there
is a credit.!

§ 816. continued. — The following will illustrate the applica-
tion of this doctrine. In one case, the prisoner went into a shop,
and purchased jewelry to pay in eash on its delivery at a coach-
office. The seller made out an invoice, and took the goods to
the coach-office; where, being met by the prisoner, the latter
said, he had been disappointed in not receiving money expected
by letter. Just then a letter was put into his hands: he opened
it in the presence of the seller, and said, he had to meet, at a
certain coffee-house, at seven, a friend who would supply the
money. So the seller left the goods and went home. He testi-
fied, that he considered them sold when he got the cash, not
before. The prisoner absconded with them. The jury were in-
structed, to consider, whether the prisoner had any intention of
buying and paying for the goods, or whether he ordered them
merely to get possession of them, and convert them to his own
wse. Tlhey found the latter to be the fact, and convicted the
prisoner, and the judges held the convietion to be right? In
another case, one bargaining with a trader about some waistcoats,
aaid, “ You must go to the lowest price, as it will be for ready
money.” The reply was, “ Then you shall have them for 12s.;°
to which the purchascr assented, and remarked, that he would
pub them into his gig, standing at the door. The trader replied,
«Very well.”  He put them into the gig, drove off without pay-
ing, and was absent two years. The jury, trying him for larceny,
returned for their verdict, specially : *In our opinion, the waist-
coats were parted with conditionally, that the money was to be
paid at the time, and that the defendant took them with a felon-
ious intent.” And the judges held, that he was rightly convicted.
“This is an express finding of the jury,” they said, *“that the

1 2 Fast P. (. 693. And ses the cases cited to the next section. Also Mowrey
v. Walsh, 8 Cow, 238; Ross v. People, 6 Hill, N, Y, 204
2 Bex v». Campbell, 1 Moody, 178,
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prosecutor only parted with the possession of the goods.”! The
same result is arrived at, where, by usage, goods bought are to
be paid for before they are taken away; and the pretended pur-
chaser, without consent, takes them feloniously, and does not
pay2 But though the trader intends not to let the purchaser
have the goods except for money, yet, if he finally parts with
them for bills, the transaction, however frauduleant, is not

larceny.3

§ 817. Change, again. — Where one asked a boy in a shop to
give him change for half a crown; presenting it to the boy, who
touched it, but did not get hold of it; he was held, having re-
ceived the change before he reached out the half-crown, to have
committed larceny of the change.t

§ 818. civil Right to reclaim Goods, distinguished. — The reader
should distinguish between cases of larceny, and civil cases in
which the seller undertakes to reclaim goods alleged to have

been obtained of him by fraud.

Under many circumstances the

purchaser’s fraud enables the seller to get back the goods, while
yet the consent he had given te part with them avails the delend-
ant on a charge of larceny.® For, a3 concerns this crime, and the

1 Reg. v. Cohen, 2 Tren. C. C, 249, 5
Eng. L. & Eq. 545. And sce Reg. v. Box,
9 Car. & P, 128; Rex v. Prait, 1 Moody,
250: Rex v, Sharpless, 1 Leach, 4th ed.
92, Query, whether these cases over-
rule the doctrine of Rex » Harvey, 1
Leach, 4t od, 467, 2 East I C. 668, in
which it was held, that, if a horse is
purchazed and delivered to the buyer,
who is to pay for it immediately, the
latter docs not commit Lureeny of the
horse though he rides away with it with-
out objection from the seller, saying he
will return immediately and pay for it.
The court- expressly observed: “The
property, as well as the possession, was
entirely parted with.” Aund see Reg. v,
Sheppard, 9 Car. & P, 121; People ».
Miller, 14 Johna. 371.

2 Rex v. Gilbert, 1 Moody, 185, And
see Heg. ». Blowly, 12 Cox C. C. 269, 4
Epg. Rep. 546, A person went inio a
shop, and told the clerk he wished to
purchase a particular chaitel. The clerk
referred him to the shopkeeper, who re-
fused to let him have it, except on his
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father's order. Afterward he entered
the shop, in the shopkeeper’s absence,
without the order, asked again to sce the
chattel, told the clerk he had made all
right with the shopkeeper, and cavried
it away. These faucts were held to sup-
port a conviction for larceny. Comnon-
wealth ». Wilde, 5 Geay, 835.

¢ Rex » Parkes, 2 Leach, 4th od, 614;
8. ¢. nom. Rex ». Parks, 2 Euast P. C.
671.

i Rex v». Willlams, 6§ Car. & ' 300
Much to the same effect are Reg. o
Rodway, 9 Car. & 1. T84; Rex mn.
Aickles, ¢ Fast P. C. 675, 1 Leach, 4th
ed. 204; Rex ». Oliver, 2 Russ. Crimes,
33 Eng. ed. 43, cited 2 Leach, 4th ed.
1072, 4 Tanut. 274 ; LReg. v. Johnson, 2
Den. €. C. 810, 14 Eng. L. & Eq. 570;
Rex v Metealf, 1 Moody, 438; Prosser
v. Bowe, 2 Car. & P. 421; Reg. ». Twist,
12 Cox C. C. 509, 6 Eng. Rep. 335. Scee
ante, § 812 and note.

8 Rosa w. People, 5 Hill, N. Y. 204,
And see Olmsted v, Ilotailing, 1 Hill.
N. Y. 317,

CHAP. XXV.] . LARCENY. § 821

frespass necessary to constitute it, a consent to the taking is the
same whether obtained by fraud or not.?

§ 819. Ring-dropping. — Another illustration of the doctrine,
that, to prevent the felonious taking from being larceny, the con-
sent must embrace the property in the thing, as well as the pos-
session of it,% occurs in cases of what is called ring-dropping. A
person, having pretended to find an article of value, —as a 1ing,
with a jewel in it, which is worthless, but appears to be of diamond,
—induecs another, acknowledged to have a right to sharc in the
prize, to let him have bank-bills or other thing on security of the
article found ; under the condition, that it shall belong entirely
to the lender, if what is borrowed is not restored in such a time.
Here, as the specific article borrowed was to be returned, the
taking of it, with felonious intent, is larceny.® But where, also,
in a case of ring-dropping, the prisoner had prevailed on the
prosecutor to buy his share of the pretended prize, which was
done, the offence was decmed not to be larceny; because the
prosecutor had parted with his property in the money he gave,
not merely with his possession.t

§ 820. Exchange of Pledge with Pawnbroker.— Again, if a pawn
broker delivers back to the pawner a pledge, on receiving from
him another which he thinks has been shown him, and ig of suffi-
cient value, but really is a worthless thing substituted by sleight
of hand for the article shown,-—the pawner, committing this
cheat, cannot be holden for a larceny of the pledge taken back ;
because the other, in relinguishing it, meant to part with his
property therein.® And where the prisoner took a packet of
diamonds to a pawnbroker, with whom he had previously pledged
a brooch, and rcecived the brooch and a further advance, pretend-
ing to give this packet, but really giving another, of similar ap-
pearance, containing only glass, his offence was held not to be
larceny, but merely an indictable cheat.®

§ 821, Consent, to detect Thief.-— The cases wherein a party

! See Vol. I § 681-583; ante, § 811, P.C. 879 See Reg. », Hazell, 11 Cox
B12. C. C. 597,
¢ Ante, § 818, % Reg, v. Wilson, 8 Car, & P. 111. See

? Rex ». Watson, 2 Teach, 4th ed.
640, 2 East P. C. 680; Rex » Patch, 1
Lench, 4th ed. 238, 2 Fast F. C. 678;
Rex v. Marsh, 1 Leach, 4th ed. 345 ; Rex
v. Moore, 1 Leach, 4th ed. 314, 2 LTast

VOL. II, 30

Reg. v Gardner, Leigh & C. 243, 9 Cox
C. C. 253.
% Rex o Jackson, 1 Moody, 119,
& Rex » Meilheim, Car. Crim. Law,
34 ed. 281.
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consents to the taking, in order to detect and bring to punishment
the thief, were discussed in the preceding volume.!

§ 822. Consent through Agent. — Another proposition, already
in a measure brought to view,? is, that the conscnt to the appro-
priation of the thing is the same whether coming directly from
the principal, or indirectly through an agent; but, if through an
agent, he must be authorized fo give it. For example, —

Authorized or not, — If, during slavery, one with felonious in-
tent took the master’s goods from a consenting slave, he was held
to commit larceny of them or not, according as the master had3
or had not * told the slave to deliver them. So the getting of a
parcel from a carrier's servant, by falscly pretending to be the
person to whom it is directed, is larceny, if taken with the intent
to steal; because the servant has no authority to part with it
except to the right person.® And if a man’s servant delivers un-
authorized his goods, under a pretended sale, to one who, know-
ing the want of authority, takes them with felonious intent, this
one commits larceny of them.® The doctrine seems broadly to
be, that a thief can avail himself of a permission given by the
owner’s agent, only when the agent had authority. The author-
ity may be cither general or special.’

§ 823. Thirdly. The Possession of the Property which the Owner
must have, and the Thicf must not, in order for the Trespass to
attach : —

Must be Possession. — There can be no trespass in taking goods
from one in whose possession they are not® Thus, —

Money drawn oh ancther's Check. — If a stockbroker, authorized
to draw money on his principal’s check for a particular purpose,
draws and misappropriates it, he does not thereby commit larceny

CHAP. XXV.] LARCENY, § 825

of the money; for it was never in the prineipal’s possession.l
And a servant who, taking his master's check to a bank for the
cash, conceives there the idea of converting to his own use the bank
bills when drawn, does not commit larceny by thus misappro-
priating them ; for,in the language of the judge, * those bills had
never been in the possession of the master, in any such sense as
wounld authorize him to sie the servant in trespass for them,
The bank-bills delivered to the servant were not the bills of the
master while in the bank ; they were the money of the bank, and,
as such, were delivered to the servant; and never came to the
hands of the master, or were held by him.” 2

§ 824, Possession and Custody distinguished. — There 15 a differ-
ence between a custody and a possession. For example, —

Servant’s Possession — Larceny by Servant, — Goods in the cus-
tody ol a servant are in the possession of the mmaster. The ser-
vant may, therelore, commit larceny of them ;% as, if 'a clerk in a
store feloniously removes goods from it, ihis is larecny.! But a
mere intent to steal does not constitute larceny in the servant;
who lecomes guilty only when, with the felonious intent, he does
something with the goods contrary to his duty.’

Any bare Custody. — And, generally, where one has the bare
charge or care of effects which belong to another, whether his
relation to the owner be that of a servant or not, “the legal pos-
session,” observes Mr. East, “ remains in the owner; and the party
may be guilty of trespass and larceny in frandulently converting
the same to his own use.” 9

§ 825. Taking Note to indorse, and refusing return. — Therefore
the maker of a promissory note, who, on paying it in part, took

1 Vol T § 262, 268,

2 Ante, § 812,

? Dodye v Brittain, Meigs, 84; Vol 1.
§ 262, 263, And see Kemp ». The State,
11 Hnmph. 520.

¢ [ite v. The State, 9 Terg. 193,

5 1iex v. Longstreeth, 1 Moody, 187,

& Rex v, Hormnby, 1 Car, & K 205, And
see Rep. v, Harvey, 9 Car. & P, 853,

7 Reg. » Sheppard, & Car, & . 121;
Rex » Small, 8 Car. & P. 46; Rexvw.
Juckson, 1 Moody, 119; Rex v. Wilking,
1 Leach, 4th ed. 520, 2 East P. C. 673;
Rex v. Parkes, 2 Leach, 4th ed. 614;
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8. c.nom. Rex v. Parks, 2 East I, C. 671 ;
Rex ¢, Pratt, 1 Moody, 250; Reg. v,
Teathorstone, Dears. 369, 26 Eng. L. &
Eq. 670, 18 Jur. 538.

? Rex ». Hart, 6 Car. & P. 106; Reg.
v, Smith, 2 Den. C, C. 449, 9 Eng. L. &
Eq. 632; Reg. v. Johnson,2 Den. C. C.
310, 14 Eng. L. & Kq. 670; Rex » Haw-
tin, 7 Car. & D. 281; Kelson v. Whet
more, 1 Rich. 818; The State v. Mariin,
12 Yre. 157; Gadson ». The Stute, 36
Texas, 350; Garner v. The State, 58
Texas, 693; Rex v. Adans, Russ. & Ry
225, :

I Rex o Walsh, Bues. & Ry, 215, 2
Leacl, 4th ed. 1054, 4 Taunt. 258,

2 Commonwenlth & King, 3 Cush. 284,
288, opinion by Dewey, J.

B Reg. v, Bumways, Dears. 371, 28
Eng. L. & Eq.-576; Reg. » Robins,
Dears. 418, 18 Jur. 1058, 29 Eng. L. &
llgq. 634, Reg z. IIeath, 2 Moody, 33;
Walker ». Commonwealth, § Leigh, 743;
Rex v Butteris, 6 Car. & I, 147 ; Reg. v,
Manning, Dears. 2], 17 Jur. 28, 14 Eng.
L. & ¥q. 548; BRex r. Hammon, 4 Taunt.
S04, 2Leach, 4th ¢d, 1083 ; Rexr. Bass, 1
Leach, dth ed. 251, 2 East P. C. 586, 508 :
Rex ». Bobinson, 2 East P. C. 565; Gill

v. Bright, 8 T. B. Monr. 130; Rex ». Me-
Nameg, 1 Moody, 368; Reg. ». Jackson,
2 Moody, 32; Commonwealth ». Brown,
4 Mass. 580; People . Wood, 2 Parker
C. C. 22; People v. Belden, 37 Cal. 51.

4 Marcus ». The State, 26 Ind. 101;
Commonwealth ». Davis, 104 Mass. 518,

& Heg. » Roberts, 8 Cox €. C. T4
And see Reg. ». Low, 10 Cox C. C, 148;
Reg. . Warren, 10 Cox C. . 360; Reg.
v. Richardson, 1 Fost. & F, 488; post,
§ 830 ot seq.

6 2 East P. (. 584; People r. Call, 1
Denio, 120
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it into bis hands to indorse the payment, was deemed to have only
the custody, while the possession remained in the holder; and,
when afterward he refused to give it back, and converted it to his
own use, the court held this to be larceny.?

§ 820. Custody and Possession further Q&istingnished. — There
are some nice distinctions between custody and possession. In
pleading, which belongs to “ Criminal Proeedurc” and not to
these volumes, we have the doctrine that, as 2 man may do
by an agent whatever he may by his personal volition,? he ean
bave a possession by another, as well as by himself.3 And though
this other has a special property in the thing, carrying with it the
possession, or such other care as will prevent his misappropriation
of it from being theft, still an indictment for larceny against a
third person may well enough lay the property in the general
owner, even under circumstances in which it may just as well lay
it in the ballee.t

§ 8B27. Continued. — But the guestion here is, under what cir-
cumstances the person having authority over a thing is so in pos-
session of it that to misappropriate it will not be larceny ; and in
what other circumstances he has only the ecustody by reason of
which his misappropriation of it will be larceny. And when
that is ascertained, a further difficulty remains, namely, suppos-
ing the larceny possible, what act, superadded to the intent to
steal, will amount to the asportation by trespass® It is not prac-
tieally convenient to separate these two branches of the inquiry,
therefore we shall lock at them together,

§ 828. Continued. — Among the classes of cases within this in-
quiry, we have those which involve the doctrine of —

Ultimate destination. — We saw something of this under the
title ¢ Embezzlement.”$  If a first person recelves for a second,
goods from a third, plainly he does not commit larceny as against
the third, when he misappropriates them ; hecause, on a principle
already explained,” the third person had parted, by the delivery

CHAP. XXV.] LARCENY. § 830

to the first, with his property in the goods.! Plainly also he does
not commif larceny against the second person, now really the
owner, until the goods have come so far into the Jatter’s hands
as to be deemed, in law, to be in his possession ; because, withoutb
a possession in the second person, the first cannot cominit a tres-
pass on them as against him. Therefore the doctrine is, that,
when one has received from a third person goods for a second, he
can become guilty of larceny of them only after they have reached
their ultimate destination.?

§ 829. continued. — What, within this rule, is an “ ulfimate
destination ™ ?

Person of Servant; — When a thing, which was never in fhe
master’s possession, is passing to him through the servant’s hands,
the person of the servant is not — at least, not ordinarily — its
ultimate destination. Therefore, while the thing remains on the
servant’s person, the latter does not, as against his master, commit
a trespass in transporting it about; and, though he has the intent
to steal, the transaction is not larceny.?

§ 830. Servants own Hidingplace. — If, in addition to this, the
servant takes the thing and deposits it in a hiding-place of his
own, he does not commit the trespass essential in larceny. Thus,
in an old and familiar case, where one, authorized to sell some
effects, sold them and concealed the money in his master’s house ;
alter which, as a separate transaction, he took this money, intend-
ing to appropriate it to his own use ; he was held not to be guilty
of larceny.*

Distinction — (When Larceny — When not). — The distinction is,
that, if the clerk or servant puts the coins or bank-notes received

~ from a customer info the cash or bill drawer, and afterward with

felonious intent takes them out,® he commits larceny; but, if he
puts them in the first instance into his own pocket, or if he car-

I Tn Rex v Hawtin, 7 Car. & T, 281, 3 Reg. z. Reed, 24 Eng. L. & Eq. §62,

1 People v. Cail, 1 Denio, 120, In
aubstanee like this, is Dignowitty ». The
State, 17 Texas, 521. But see The State
v, Deal, 64 N. C. 270. Compare this
doetrine with some of tho cuses stated
ante, § 797,

2 See Broom Leg, Max. 2d ed. 843,

% Rex v Longstrecth, 1 Mooedy, 137;
Rex v. Clarke, 2 Leach, 4th ed. 1088 ;
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8. ¢. nom. Rex », Clark, Russ. & Ry, 181;
Rep. v. Ashley, 1 Car. & K. 198; Com-
monwealth ¢ Morse, 14 Auza, 217,

* Ante, § T80; Langford ». The Stale,
8 Texas, 115, And see The State o
Somerville, 21 Maine, 14.

s Ante, § 790

6 Ante, § 368,

7 Ante, § 811-813,

tlis was so intinmated by Alderson, B.,in
a case of money paid to one not author-
ired in fact to receive it, though the
party paying it supposed he was auilior-
ized.

2 Beg. v. Reed, 24 Eng. L. & Eq. 562,
Drears. 257, 18 Jur. 66; Rex v. Hawtin,
supra; 2 Fast I, C. 558 ; Rex ». Hart, 6
Car. & P. 106; Reg. ». Waits, 1 Eng. L.
& Eq. 658, 2 Den. €. C. 14, 14 Jur, 870.

18 Jur. 66, Dears. 257.

4 Rlex ». Dingley, cited 1 Show. 5§,
Gouldsb. 186, 2 Leach, 4th ed. 840; ante,
§ 823

5 Rex v, Hammon, Russ. & Ry, 221, 2
Leach, 4th ed. 1983, 4 Taunt. 304; Rex
v. Chipchase, 2 Leuch, 4th od. 609, 2
East P.C. 587 ; Rex v. Murray, 1 Leach,
4th ed, 344, 2 Exst P. C. #83; Common-
wealth » Barry, 118 Mase. 1.
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ries them directly elsewhere and conceals them, taking them on
a subsequent oceasion, he does not commit the offence, however
felonious his intent.t

Person of Servant, again.— And it seems to have been further
held, in a case which goes to the verge, that, if there is no place
of deposit for the thing aside from the personal custody of the
servant, who is to keep it for his master, and it is delivered at the
place where his duty requires him to receive and keep it, he may
then be guilty of larceny by converting it wrongtully ; though it
is not shown to have been put in any place scparate from his
person.?

§ 851. Coals in Master's Cart.— Where a servant was sent for
some coals the master was purchasing, with direction to bring
them home in the cart of the latter, this cart was held to be,
within our present distinction, a place of ultimate destination ;
the reason being, that, since the cart was, in law, in the master’s
possession,? the coals therein must be deemed so also. And where
the scrvant, on his way home, disposed of a part of the coals for
his own benefit, he was held to have commitled lurceny of them.*
Again, —

Straw at Stable-door. — A servant who brought some straw
home for his magter, was held to have delivered it at a place of
ultimate destination when he laid it down at the stable-door,
before taking it within ; so that, by carrying a portion of it away
from this spot, with felonious intent, he bgeame guilty of this
offence.?

§ 832, Timitation of Doctrine — (Prior Ownership of Master). —
The doctrine of the last three sections does not apply where the
master had the ownership of the specific thing, and consequently
the legal possession of it, before its delivery to the servant; for,
in such a case, this change of custody does not change the pos-

CHAY, XXV.] LARCENY. § 834

Servant sent for Goods purchased.— If a corn-factor purchases
the cargo of a vessel laden with corn,—a ease in which the pur-
chase transfers the ownership before formal delivery to the huyer,
— and sends his servant with a lighter to the ship for it, then, if
the servant fukes some of it directly from the ship before it is
transferred to the lighter, he commits a larceny.!

Servant taking from Servant.— And possibly, under some cir-
cumstances, if a servant receives from a third person a thing for
the master, not the master’s before; in a case where the reeeipt
is, as to other persons, a receipt in law by the master ;% a second
servant, taking the thing Ly delivery from the first, may commit
lareeny of it as against the master, into whose possession this
second servant cannot deny that the thing has comed

§ 838. Bailees and others having Special Property.— Common
carriers and other bailees, and persons in the like relations, who
have a special property in goods in their hands, and persons gen-
erally to whom goods are commitlied under contract, cannot
become guilty of larceny of them while the relation subsists;
thelr entire control and guast ownership being inconsistent with
the 1dea of a trespass. Such persons are said fo have a possession
of the goods, in distinction from a custody.*

§ 834. Continued — (Relation ended — Breaking Bulk), — But
where the relation has ended, — as, for instance, where the goods
conveyed by a carrier have fully reached their place of destina-
tion,® or he has broken open a package in violation of his trust,®
— there may then be a larceny. This distinction hasg led to the
apparently absurd proposition, that no offence is committed by a
carrier stealing the entire parcel which he is earrying, but it is

1484, p. 21, pl. 4; Reg. » Watts, 1 Eng. 2 Car. & K. 843, 3 New Sess. Cas. 702, 15

session in law.® Therefore —

1 Rex ». Bazcley, 2 Teach, 4th ed,
885; B ¢ uom. Buwcly's Cuse, 2 East
P, . 6571; Rex v, Waite, 1 Leach, 4th
ed. 25, 2 East 7. C. 870, And sce Reg.
p. Green, 24 Kng. L. & Eq. 555, 18 Jur.
158, Dears. 323; Rex o Headge, 2 Leach,
4th ed. 1033, Russ. & Hy. 160; Bex ».
Walsh, Russ. & Ry. 216, 4 Taunt. 258, 2
Leach, 4th ed. 1064

¢ Heg w. Wults, 1| Eng. L. & Eq. 558,
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2 Den. C. .14, 14 Jur. 870. And see
ohservations in Reg. v. Reed, 24 Eng. L.
& Eq. 562,

¥ Rex v Robinson, 2 East P. . 565.

+ Reg. v. Reed, 24 Enp. L. & Eq. 562,
18 Jur. 668, Dears. 2537, See also Bex o
Harding, Russ. & By, 123; Reg, » Bun
kull, Leigh & C. 871,

5 Reg. v llayward, 1 Car. & K. B8,

§ 1st lep. ¥og. Crim. Law Clom. A B

L. & Eq. 558, 2 Den. C. C. 14. And see
ante, § 823,

1 Rex ». Ahrahat, 2 Leach, 4th ed.
824, 2 Eust I C. 560.

2 See Reg. v. Reed, 24 Fng. L. & Eq.
662, 18 Jur. 66

% Reg. v Watts, 2 Den. C. C. 14, 1
Eng. L. & Kq. 538, 14 Jur. 870.

¢ Wright ». Lindsay, 20 Ala. 428;
Anonymous, J. Kel. 81, 82, 83; Rex w
Flewher, 4 Oar. & P. 345; Rex v. Prat-
ley, & Car. & IM 638; Rex v Bavage, b
Car. & P. 143; Rex » Smith, 1 Moody,
473; Reg. v, Thristle, 1 Den. C. C. 502,

Jur. 1035; Rex ». Banks, Russ. & Ry.
441 ; Commonwealth ». James, 1 Pick.
370,

5 Anonymous, J. Kel. 83; 2 East P. C.
696. And sce Hex w» Charlewood, 1
Teach, 4th ed. 409, 2 East P. C. 659;
post, § 861.

& Rtex ». Madox, Russ. & By, 92; Rex
v. Brazter, Russ. & Ry. 337; Robinson v
The State, 1 Coldw, 120.  And see Com-
monwealth » James, 1 Piek. 375; lleg
v. Poyscr, 4 Eng. T.. & Eq. 565, 2 Den
C. Q. 233; post, § 560,
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larceny to steal a part.! If the bailment was gratuitous, it is
still the same as though for hire.?

§ 835. Distinctions reduced to another Form.— The foregoing
distinelions, being in all the bocks, could not properly be omitted.
Yet they are not practically so helpful to the practitioncr and the
judge as they seem to be. In looking into cach case, what we are

to find, to make larceny of it, is a trespass; this is the point Lo

which the other inquirics tend, as to a commeon centre. And the
simpler propositions are the following: A servant may steal his
master’s goods ; a bailee or any other person may steal the property
intrusted to him; but, to do so, he must commit a trespass.3  And
a trespass requires for its commission an act differing with the
circumstances of the particular case, and with the relations of the
parties lo the property. It consists in doing, by way of physical
or manual force, as already explained,* something to the physical
substance laken, of a nature or to an extent not lawfully done
under the charge or bailment. If the thing done is such as would:
be no violation of duty, were the doer’s intent not telonious; or,
being a violation, would not be a technical trespass ; the iransac-
tion is not larceny, though the intent be felonious. And the felo-
nious intent and act of technical trespass must, in these as in
other circumstances,® concur in point of time. Yet these plainer
propositions cannot be followed safely without some reference to
the adjudications. For the law on this subject is so nicely tech-
nical, that we can hardly affirm it to rest on any proposition, or
series of propositions ; or, indced, on any thing. Let us see some-
thing further of the cases.

§ 850. Bervant doing what Duty forbids.— If a servant, having
an article in his custody, and intending to steal it, does, for the
purpose of theft, any thing with the article forbidden by his duty,
he commits larceny® Thus, —

Absconding with Master's Cart. —*“ A carter going away with his
master s cart was holden u felony.” 7 For, being impelled by his
master’s mind rather than his own when in the line of duty, he

I Anonymous, J. Kel. 81, 82, 83, 2
Tast P. C. 696; Rex v Iluwell, 7 Car
& P. 325; Commonwealth v. Brown, 4
Maes, 680 Sce, coneerning these several
classes of persons, post, § 858-871.

2 The State v. Fuirclough, 29 Conn, 47,
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8 Ante, § 799

+ Ante, § 04, 805,

§ Ante, § 801,

& Powell ». The State, 34 Ark. 603,
7 Rex v. Robinson, 2 East P. C. 565.
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commits a trespass by departing of his own will out of that

line.2

Belling Master's Goods.—So, if a servant has goods delivered
him to convey to a customer, but sells them for his own benefit,
—that is, carries them, with felonious intent, where his duty for-
bids, —he commits the trespass necessary in a larceny of the

goods.?

Bailee doing what Duty forbids. — But what would be larceny in
a& servant is not necessarily so in a bailee. Thus, —

Carrying to Wrong Place — Selling, — A commnion carrier taking
a parcel out of the way, or selling it, does not eommit the tres-

1 Clerk taking Money.-—Exactly
the same occurs where a clerk takes
woney out of his employer’s till, and
puts it into his own pocket, Rex v. Hun-
mon, Russ, & Ry. 221, 2 Leach, 4th ed.
1083, 4 Tuunt. 304; or {Goods.—) re-
moves goods of Lis employer, intending
to steul them, Reg. v Manuing, Licars.
21, 17 Jur. 28, 14 Eng. L. & Eq. 548, 22
Lawd, ®.s M. C.21; Walker v, Com-
monwenltl, § Leigh, 743 ; Reg. v Robins,
Dears. 415, 18 Jur. 1038, 29 Eng. L. &
Fq. 544 ; Rep. v. Samways, 26 Eng. L. &
Eyg. 876, Thesc acts are larceny. Bill
of Exchange.— So it is larceny for the
confidential clevk of a morchant to take
w bill of exchange, upindorsed, from the
bill-box, ani convert it to his own use,
althongh lie was in the halbit of attend-
ing to the cash affairs from week to
week; for, as it had not been delivered
bim by his employer for this purpose,
the taking is tortious, from the ewploy-
er's possession. Rex v Chipchase, 2
Loaciy, 4th ed. 699, 2 Bast I C. 567;
and see ante, § 520, 330

2 Rex o, Buss, 1 Lencly, 4th ed. 251, 2
Fast P . 466, 398; Rex ». McNamee,
1 Mowdy, 368 Reg. v Jackson, 2 Moody,
32; Rex o, Butteris, 6 Car. & P. 1473
Eex o Stovk, 1 Moody, 87; United
States v Clew, 4 Wash, C. C. 700; Iex
r. Jones, T Car. & P. 151; Reg. v Jon-
king, 9 Car. & P. 38; Reg. », Harvey, 9
Car. & P. 233, In e following cases,
overruling ihe doctrine of Rex », Wat-
aon, 2 Fast P. C. 562, the wet was held to
be larceny, the feloniot T

shown: Bill to send by Mail, — One em-
ployed as clerk, in the daytime, but
not residing in the house, converted to
his own use a Lill of exchange, whicli, in
the usgal eonrse of business, he received
fromn his employer, with direciions to
transmit it by post to & correspondents
Rex v Paradice, 2 East 1%, C. 5656, Check
for Creditor. — Other clerks, receiving
cheeks to deliver to creditors, appropri-
ated to themselves the whole; Rex w
Metealf, 1 Moody, 433 ; Rey, » Heath, 2
Moody, 33, Money.— Others, receiving
money ; Rex » Lavender, 2 East P. C.
856, A spervant, being sent with 8s. to
buy twelve cwt. of coals, bought a smaller
quantity for Bz 84, and appropriated
one of the shillings to his own use ; Leg,
z. Beaman, Car. & M. bY5.  Another per-
o, sont with ancther sum of money, mis-
appropristed the whole ; Reg. v, Smith, 1
Car. & K. 428, Articles to sell. — & ser-
vant, intrnsted with some articles of
clothing to sell, and money to make
change, left the country with the money
and elothing; LReg. v. Hawking, 1 Den
C. C. 584, Temp. & M. 328, 14 Jur. 513,
1 Fng. L. & Eq. 547. Barge.— One em-
ployed to take a barge to a certain pluce,
being paid his wages in advance, aud a
separate sum of three sovereigns to pay
tonnage, tock the harge part way, paida
part of the sum for tommage, and con-
verted the rest of the money to his own
use; Reg. ». Goode, Car, & M. 582. And
see LReg. v. Goodenongh, Dears, 210, 23
Eng. L. & Eq. 572. See, bowever, Reg.
v. Evans, Car. & M. 632,
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pass essential in larceny ;1 because, in the relation which he sus-
tains, his own mind is to control his actions,— not the mind of
the owner, to whom his responsibilities are very different from
those of a servant. And where the prisoner, being specially
employed to drive six pigs to a certain place, left onc of them on
the way with Mr. M., because it was tired ; of which act he in-
formed the owncr, and wuas then directed to ask Mr. M. to keep
it ; but, instead of asking him, went and sold it to him ; this sell-
ing was ruled, in a jury case, not to be larceny.? Obviously
the sale involved no physieal act done to that physical thing, the
pig ; which physical thing, being already in the purchaser’s hands,
required no manual delivery to convey the title.

§ 837. Persons having Goods not intrusted. — There is another
class of cases ; it differs boih from those of bailees, and of servants
general and special ; in which the thing came lawfully and prop-
erly into the hands of the person, to whom, nevertlicless, it was
not intrusted. The doetrine concerning this class is, that, if in
the original taking there was neither any evil intent nor a tech-
nical trespass, no larceny is committed by any subsequent mis-
appropriation, with felonious intent. Consequently, —

Takeu into Possession at Fire.— Where a woman, at a fire, joined
her neighbors in removing goods, under the observation of the
owner, but not at his request; and she sccreted the goods she
removed, and denied having them ; but the jury found that her
first intention was right, and the theft was an afterthought ; she
was held not to be gnilty of larceny ; “for, if the original taking
were not with intent to steal, the subsequent conversion was no
felony, but a breach of trust.”?

§ 838. Lost Goods. — If goods have becn lost, and a person no
knowing the owner has taken them into possession lawfully, the
principte just stated shows that he cannot afterward, };zwi.ug
ascertained who the owner is, commit laréeny of them. Even,
according to the current of opinion, which is a little disturbed by
contrary intimations, the familiar rule concerning common carriers
that the offence may be perpetrated by breaking bulk,* does not
apply to lost goods. For, said Parke, B., “ it seems difficult to

i Ante, § 833, 834, % Rex v, Leigh, 2 East P. (. 604, 1
3 Beg. v. Junes, Car. & M. 611, Leach, 4th ed. 411, note. . C. 3
t Ante, § 834
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apply that doctrine, which belongs to bailment where a special
property is acquired by contract, to any case of goods merely lost
and found, where a special property is acquired by finding.”?
This doctrine of Jost goods, with that of bailments, of larcenies
by servants, and some others, will be further considered under
another sub-title.

§ 839, Trespass in Original Taking. — If, in the criginal taking
of an article, there was a trespass, even though it was but a tech-
nical civil one, and a fortéiori if the taking was felonious, any
subsequent asportation of the article is a renewal of the trespass;
and, when done with intent to steal it, is larceny.? Therefore, —

Driving Sheep. — Where a defendant, in driving away a flock
of his own lambs from a field, inadvertently drove with them a
lamb belonging to another person; and, as soon as he had dis-
covered his mistake, sold the lamb for his own, and denied all
knowledge of the fact ; he was held to have committed larceny
of the sheep? Again,—

Carrying to another County. — It i3 familiar doctrine, belong-
ing, however, to the department of the Procedure, that, when a
thief steals goods which he carries away, he becomes guilty of
a complete larceny in every county or distinet locality into which
he takes them, while his intent to steal continues.?

VI. The Intent.

§ 840. What is meant by “The Intent.” — We saw, in the pre-
ceding volume,® that lareeny requires a concurrence, with the act,
of two intents; namely, a general one to do the trespass, and a

1 Reg » Thurborn, 1 Den. C. C. 887,
895, ¢ Car. & K. 831, Temp. & M. 67;
8. ¢. uom. Reg. » Tharbone, 13 Jur, 4945
8. ¢. Reg. ». Wood, 3 New Sess. Cas, 581
See alzo 8. p, Lane » People, b Gilman,
205; Ransom v The State, 22 Conn. 153 ;
The State » Conway, 18 Misso. 321;
The Stade v Roper, 3 Dev. 478; People
e Cogdell, 1 11ill, N. Y. 34; Ieople w.
Anderson, 14 Johne. 204 Reg. », Pres-
ton, ¥ Den. C. C. 353, 8 Ing. L. & Tq.
589 Porter ». The Slate, Mart. & Yerg.
228, But sce, 48 perhapa having a con-
trary hearing, Rex ©. Wynne, 1 Leach,
4th ed. 415, 2 East 1. C. 864, 697; Rex
v. Seurs, 1 Leach, 4th ed. 415, note; The

State ». Ferguson, 2 MeMullan, $02;
Cartwright » Green, 2 Leach, 4th ed,
052, 8 Ves. 403, See further, concerning
lost goods, post, § §78-883, :

2 Commonwealth . White, 11 Cush.
483; Reg. », Riley, 14 ing. L. & Eq. 644,
Tlenrs. 149, 17 Jur. 189, 23 Law J. ¥ 8.
M. C. 48, DBut see Rex w» liolloway, &
Car. & P. 524,

¥ Reg. v. Riley, supra.

4 Crim. Proced. L § 59, 60; IL § 727.
As to stealing goods in another State
or counlry and bringing them into our
own, see Vol L § 137-142; The Siate n.
Newman, ) Nev. 48,

b Vol I. § 842
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particular one. Commonly, however, when speaking of the in-
tent in larceny, we mean the particular intent; and so shall we
through the following sections.

Must be “ Felonious” — This particular intent is ealled « felo-
nious.” Without it there can be no larceny.! ¢ What is meant
by fclonious intent,” said Reade, J., in a North Carolina cass,
“is g question for the court; and, after the court defines that,
then it is for the jury to say whether [the defendant] had such
intent.” 2

Diffcult — Conflicting. — But the law on this question of intent
is difficult, and the acthorities are in a measure conflicting.  Still
there are, relating to it, some leading doctrines which are reason-
ably certain. '

More than mere Trespaes. — None of the authorities doubt,
that the taking, to be felonious, must be by more than a mere
careless trespass;? as, “if the sheep of A strays from the flock of
A into the flock of B, and B drives it along with his flock, or by
pure mistake shears it, this is not a felony ; bat, if he knows i6
to be another’s, and marks it with his mark, this is an evidence
of a felony.”* Again,—

§ B4l. Deprive of entire Ownership. — In general doctrine, the
intent must be to deprive the owner of his entire ownership, in
distinetion from a temporary use of the property.® Thus, —

Taking a Thing to use and return it.— If one takes a horse, how-
ever wrongfully, merely to use and return it;¥ as, if an indent-
wred servant, to escape from service, rides away his master’s
horse, not intending to deprive him of his ownership in it;7 or,

1 Blunt . Commonwealth, ¢ Leigh,
689; Witt » The State, 8 Miwo. 803,
Lex v Holloway, 5 Car. & 1. 524; Rey.
z. Godfrey, § Car. & P. 563; Smith
Bhiultz, 1 Seam. 490; Rex » Hall, 3 Car,
& I’ 408; The State ». Hawking, & 1*ort,
461 ; The State v. Grosser, 19 Misso. 247;
Williams . The State, 44 Ala. 896 ; Reg.
p. Deering, 11 Cox C. 0 298 ; The State
». Matthews, 20 Misso. 53; The State v
Fritchler, 54 Misso. 424; Phelps r. Peo-
ple, 65 Ill. 33; Wood ». The State, 34
Ark. 343,

% The State v Gaither, 72 N. . 458
460,

3 MeClourt » People, 64 N. Y. 583;
Mason v The State, 32 Ark. 238; Um-
phrey v, The State, 3 Ind. 225; People
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. Walker, 88 Alich. 166 ; Devine ». Peo-
ple, 20 1lan, 88,

¢ 1 Hale P. &, 507.

5 Vol 1. § 568, 579; 1 Ilale P. C. 509;
Rew. v, Trebiicock, ears. & B. 45638, 7 Cox
C. C. 408 ; Yields v, The State, 6 Coldw.
524; Reg. o Guernsey, 1 Fost. & F. 8494
The State v. Shermer, 55 Misso. 83; Reg.
v, Hollowsy, and the other casez Lelow
eited; Roex v Van Muyen, Russ. & Ry,
118 ; Reg. v Yorke, 2 Car. & K. 841 w0
nom. Ileg. » York, 1 Jhen, C. C. 335,
Temp, & M. 2; The State ». South, 4

Thuteher, 24; Keely v ‘T'he State, 14 Ind,

A,

& The State ». Self, 1.Bay, 242,

T The State » York, 5 Hurring. Dol
403,
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" if the wrong-doer leads the animal from a stable which he enters

at night, and rides it many miles to a tavern and leaves it, his
purpose being simply to do this, without any intent to return it ;1
such person does not commit larceny. In like manner, if a thief
takes a horse only to help himself off with other property stolen,
he does not steal the horse.?

To get Pay for Work not done.— And where an employee in a
tanpery removed some dressed skins from the warchouse to
another part of the premises, for the purpose of delivering them
to the foreman and getting paid for them as his own work, this
was held not to be larceny.

To sell to Owner. — It would have been otherwise if the intent
had been to sell the skins to the owner;* for then there would
have been an intended appropriation of the entire property, in-
stead of the interest in it which consists in having done labor
thereon,

To entice to Fornication. — A man does not commit larceny of
articles from a girl, when he takes them merely to make her
come for them, to afford him the opportunity of enticing her into
an actl of fornication.? :

To pledge, then redeem and return. — If one takes another’s
goods intending to pledge them, then redeem and return them,
this, within the foregoing views, would at the first impression
seem in strictness not to be larceny. And so it has been, by
some judges, held.& DBut plainly this Jimitation of the intent
must be shown by the defendant, to avail him; for the outward
facts préma fasie constitute a larceny. And Gurney, B., once
said to a jury: “I confess I think, that, if this doctrine of an in-
tention to redeem property is to prevail, courts of justice will be
of very little use. A more gloricus doctrine for thieves it would

I Jex ». Philipps, 2 East T C. 862,

? liex » Crump, 1 Car. & P. 658;
Rex v MoeMakin, Russ. & Ry. 833, note.

3 Reg. v. Holloway, 1 Den. C. C. 370,
2 Car. & K. 942, Temp. & M. 40, 3 New
Bess, Cas. 410, 13 Jur. 86, This cuse is
hardly distinguisliable, on principte, from
Reg. » Richards, 1 Car. & K. 582, in
which Tindal, C. I., roled the other way.

+ Reg. v. Hull, Temp. & M. 47, 1 Den.
C. C. 381, ¢ Car. & K. 947, 3 New Sess.
Cas. 407, 13 Jur, 87, where the servant

of a tallow chandler clandestinely re-
moved, from an upper to a lower room
in hiz master's warchouse, a quantity of
fat, and placed it in the scales, rcpre-
genting afterward that a butcher had
brought it for sule, —this was held to be
larceny.

3 Rex v. Dickinson, Russ. & Ry. 420,

6 Rex » Wright, Car. Crim. Law, 34
ed. 278, by Luitock, B., and Holroyd, J..
stated also @ Car. & I, 654, note.
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be difficult to discover, but a more injurious doctrine for honest
men cannot well be imagined.”! Now, if a man pledges an arti-
cle, he transmits an owners]:up, which, though not perfeet, will
become so if he fails to perform the condition to the pledgee;
and this is very different from his merely holding it in his own
temporary custody and using it. Perhaps, therefore, in princi-
ple, the taking with intent to pledge is larceny, even though
there is the further intent to redecm and return the thing plodfred
So, at least, either from prineiple or from considerations of policy,
such a transaction would now appear to be generally regarded.?

§ 841 a. Part of the Thing. — The doctrine seems to be, both
in principle and authority, that, if the intent is, not to deprive
the owner of the whole thing, but of a part of it, or a part inter-
est in it, the transaction will be larceny. Thus,—

Taking to compe! Reward. — The Masgsachusetts court has held,
that, if one takes a horse found astray on his land, to conceal it
until the owner offers a reward for its return and then claim the
reward, or to induce the owner to sell it astray for less than its
value, this is larceny. And Morton, J., said: ** When a person
takes property of another with the intent to deprive the owner
of a portion of the property taken or of its value, such intent
is felonious and the taking is larceny.”? Again, —

Railway Ticket. — It is larceny fraudulently to take a railway
ticket, meaning to use it in travel, though the ticket is to be re-
turned at the end of the journey.*

§ 842, ILmerl causa — (Apime Furandi). — Besides the foregoing
doctrines, it is frequently laid down in the books, that the taking
must also be Jueri causa. That it must be arimo furandi is a
common expression, which really means nothing ; for what is an
intent to steal?  Blackstone observes: ¢ The taking and carrying
away must be felonious; that is, done animo furandi; or, as the
civil law exprosses it, lueri causa. ‘This requisite, besides excus-
ing those who labor under incapacities of mind or will, indemni-
fies also mere trespassers, and other petty offenders. As if a
servant takes his master's horse without his knowledge, and

1 Reg. v. Phetheon, O Car. & P. 552, 1 Commonwealth ». Mason, 105 Mass.
663. 163, 167. The like has been held by the

2 Reg. v. Trebileock, Dears. & B. 453, Court of Criminal Appeal in Ireland,
7 Cox C. C. 408; Fields v. The Siate, 8 Reg. ». O’Dannell, 7 Cox C. C. 337,
Coidw. 524, * Reg. v Beecham, & Cox C. C. 181.
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brings him home again; if a neighbor takes another’s plough
that is left in the field, and uses it npon his own land and then
returns it; if under color of arrear of rent, where none is due,
T distrain snother’s cattle or seize them; all these arc misde-
meanors and trespasses, but no felonies, The ordinary discovery
of a felonious intent is where the party doth it clandestmely,
or, heing charged with the fact, denies it. Buf this is by no
means the only criterion of eriminality; for in cases that may
amount to larceny the variety of circumstances is so great, and
the complications thereof so mingled, that it is impossible to re-
count all those, which may evidence a felonious intent, or animum
Furandi ; wherefore they must be left to the due and attentive
consideration of the court and jury.”? Now these words of the
commentator seem even Iudicrously indefinite; yet really they
convey about as exact an idea as can be stated, with any assur-
ance of its being correct, applied in all the localities in which the
common law is administered.? And we find much difficulty, not
only in saying how far the decisions of the different States con-
fliet with one another, but how far also the later decisions over-
turn the earlier.

§ 843. Convert to own Use? — Advantage to Self? — Deprive
Owner? — There are authorities which seem even to maintain,
that the thief must intend to convert the property to his own
use.t But the true view, where the necessity of the lucri causa
is conceded, is simply that he should intend some advantage fo
himself, in distinction from a mere act of mischief to another?
Thus, —

1 Seerecy of The Taking. —In North  Conn. 590, And see ante, § 796, 804, 818,
Carolina & doctrine seems to prevail, in 819, 820, 825, and various other places.
rather indistinct outline, to the effect 2 4 Bl Com. 232, And sce ante, § 841
that, for a taking to be larceny, it must and cases there cited.
ba in some sense clandestine. The 3 See unte, § 738 and note, and cases
Stute ». Ledford, 87 ¥. C. 80; The State therec cited.

v, Deal, 64 N, C. 270. Now, in matter ¢+ MeDaniel v. The State, 8 Sm. & M.
of cvidence, secrecy in the taking, or an 401, 418; The State ». Hawkins, 8 Port.
attempt o concenl the thing taken, may, 461. Butan fntent to convert the prop-
uccording to general docirine, be im- erty to his own use gencrally, is suffi-
portant. Long =, The State, 11 Fla. 20%; cient, thongh no intent is shown to da se
Gurdiner v The State, 83 Texas, 692; in the county in which it is taken. The
MeDanicl ». The State, 33 Texas, 419,  State v. Ware, 10 Ala. 314,

Dut, in watter of law, the taking need 5 Vol I § #66; uante, § 758. The
not be seeret, neither meed the thing Alabama court held, during slavery, that,
taken be conceaied. The Statev. Fenn, 41  in the absence of any statutory provision,
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Taking to give away. — If the intent is to make a gift of the
article to a friend, the offence is committed ;1 but here the view
may be, that the thief first appropriated the thing to himself.
then gave it away.

To feed to Owaer's Horses. — And where a servant c]andestinely'
takes grain belonging to his master to feed to the master’s horses,
he commits larceny of the grain, — a proposition settled in Eng-
land, though upon it there were formerly doubts.?

To avoid Penalty, — Likewise, if a post-office clerk secretes a
letter Lo avoid the penalty attached fo a mistake he has made
concerning it, he commits a lareceny of the letter?

To suppress Inquiry. — So does a servant-woman who intercepts
and burns a letter to suppress inquiries it may suggest concern-
ing her character.?

8 844, 1dle Curiosity. — On the other hand, Lord Abinger
C. B., in 1838, ruled, or a jury trial, that if, from idle curiosity,
either personal or political, one opens a letter addressed to
another, and keeps it, this is no larceny, though a part of his
object s to prevent it from reaching its destination.  The term
lueri causa infers,” he said, « that it should be to gain some ad-
vantage to the party committing the offence. A malicious injury
to the property of another is not encugh.”?

§ 84, Tender of Value.— We have intimations, that, if one taking
an article tenders its value in money, he is, prima facie, not guilty
of larceny. The offer of pay will not necessarily exempt him,
but Mr. East says, it is « pregnant evidence.”® This procceds
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from the supposed necessity of a lucri causa. Yet, in principle,
if we admit such foundation to underlie the law of larceny, still
there may be an advantage in compelling another to scll for its
value property he does not wish to dispose of, sufficient to sustain
the idea of Iucre.

§ 846. Luori Causa discarded in England. — The English courts,
however, seem at last to have utterly overthrown the old notion
of lueri causa. “Will it be contended,” asked Pollock, C. B,
“that picking a man’s pocket, not to make yourself rich, but to
make him poor, would not be a larceny? ! And thus, —

Backing Horse into Coal-pit.— As long ago as 1815, when the
prisoner took a horse which he backed into a coal-pit and killed,
to prevent it from furnishing evidence against one accused of
stealing it, the majority of the English judges held his offcnce to
be larceny.?

‘What Evil Intent — (Malicious Mischief — Stealing “Process ” —
Prevent Levy).— Undoubtedly this discarding of the lueri causa
should not be construed to transmute malicious mischief into lar-
ceny. And, aside from the doctrine of malice, which pertains to
malicious mischief, larceny still requires something more of evil
in the intent than merely to deprive the owner of his goods by a
wrongful act. Thus, Stat. 24 & 25 Vict. ¢. 96, § 80, having made
it larceny to steal, among other things, any ¢ process ” issuing
from a court, one was held not to have committed this offence,
who, thinking, under a mistake of the law, to defeat a levy on hig

jt i not larecny to eotice a slave from
his master with the intent to securs to
the slave his freedom; hecause, in such
a case, the party intends no bencfit to
himself. The State v Hawkins, 8 Port.
461. But the South Carolina tribunal
characterized this as “u very novel and
startling proposition ;¥ for *the secret,
fraudulent deprivation of the owner of
his goods sliows the felonious intent, as
well without as with the caxsa lteri,” The
State v Brown, 3 Btrob. 508, 516. Sce
post, § B47.- And see People v. Juarez,
28 (al. 350

1 Reg. v. White, 9 Car. & P. 544,
And see Rex ». Curling, Russ. & Ry.
123,
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? Rex » Morfit, Russ. & Ry. 307;
Reg. ». Privett, 1 Den. C. C. 193, 2 Car.
& K. 114 leg », Carcswell, & Jur. 2531
Reg, oo Ushborne, 5 Jur. 200; Reg. v
Handley, Cur. & M. 547; Reg. v Grum-
cell, @ Car. & P. 865. Bee Reg. v. Smith,
1 Cox C, C. 10,

3 Reg, vo Wymnn, 1 Den. C. O, 565,
Temp. & M. 32 2 Car, & K. 859, 3 New
Bess, Cns. 414,

i Reg. v. Jones, 2 Car. & K. 236, 1
Den. C. €. 188

i Reg. r. Godfrey, § Car. & P, 563,

62 Hast P, O 682 3 Greenl. Kv
§157; Hammond on Lar-eny, parl, ed
p- 223, pl. 719-T2L

1 Reg. . Jones, 1 Then. C, C. 188, 2
Car. & K. 2306, And see Reg. v. Privett,
3 Den. L C. 103, 2 Car. & K. 114; Rex
v, Morfit, Russ, & Ry. 307

2 Rex v Cubbage, Russ. & Ry. 202
“8ix nf the learned judges, namely,
Richards, B., Bayley, 4., Chambzre, J,,
Themson, . B., Gibbs, C. J.,, and Lord
Ellenborough, Leld it not essential to
constitute the offence of larceny that
the taking shounld be fucri couwsa; they
thought a taking fraudulently, with an
intent wholly to deprive the owner of
the property, sufficient ; but some of the
gix learncd judges thought that, in this
vasa, the object of protecting Ilowarth
by the destruction of this aninal wmight
be deemed a benefit or fueri cousa.  Dal-
las, J., Woud, B, Graham, B, Le Blane,
J., and Tieath, J., thought the conviction

¥OL, IT. E

wrong.” p. 233, Proposed by the Eng-
lish Commissioners,— The English
Criminal Law Commissioners, in 1834,
while regarding the matter as doubiful
on the authorities, proposed that the
legislature shounld enact as follows:
“ The ulteripr motive by which the taker
is influenced in despoiling the owner of
his property altogether, whether it be to
benefit himself or another, or o injure
any one by the taking, is immaterial.”
1st Rep. Eng. Crim. Law Com. &. n. 1854,
p. 17, pl. 3. They obscrve: * Where
the removal is merely nominal, and the
motive is that of injury to the owner,
and not of benefit to the taker, the ofs
funce 13 searcely distingulshablo from
that of malicious mischief, which belonga
to a ‘different branch of criminal juris

prudence.” ”
431
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goods, foreibly took from the officer the warrants and kept them.
« This,” said Cockburn, C. J., “ was not done animo Furandi; it
was not done lueri causa. It was no more stealing than it would
be to take a stick out of a man’s hand to beat him with it.”*
There is always a broad distinction between theft and a mers
trespass.?

§ 847. Lucri Causa with us. —The American courts have not
very wuch discussed this question of luer:i causa. In a United
States tribunal in California it was held, that, where one took
“away muskets to prevent their being used against himself and
fricnds, he did not commit larceny ; there being no Tueri causd,
which was assumed to be an essential ingredient in this offence.?
But the Mississippi court held, during slavery, that taking a slave
with the intent to convey him to a frec State, and there make him
free, is larceny of the slave; because, it was said, an intent to
deprive the owner of his ownership in the property is sufficient,
though there is no Jueri causa. * The rule is now well settled,”
observed Handy, J., © that it is not necessary to constitute larceny
that the taking should be in order to convert the thing stolen to
the pecuniary advantage or gain of the taker; and that it is suf-
ficient if the taking be fraudulent, and with an intent wholly to
deprive the owner of the property.”* And the Indiana court has
laid down the doctrine, that the intent to defraud the owner,
though without benefit to the thief, is a sufficient criminal intent
in larceny? So, in Texas, the taking of a thing with the intent
to destroy it is deemed to be sufficient.

$ 848, How in Principie.—— The entire doctrine of larceny, in
our law, is 5o technical as to render almost hopeless any attempt
to seltle a disputed point by an appeal to principle. Still, on the
prescnt question, if the Jueri cawsa is required, this is placing the
love of greed, as a base motive, pre-eminent over all other base
motives. For it is immaterial to the person injured what species
of base motive moved the wrong-doer, And the wrong to society

1 Reg. ». Bailey, Law Bep. 1 C. C. in Alsbama and New Jersey. Williama

347, 348, v. The State, 52 Ala. 411; The State =
2 Tsancs » The State, 30 Texus, 460; Darvis, 9 Vroom, 176.

ante, § 840 # Dignowitty ». The State, 17 Texas,
3 United States ». Durkee, 1 McAl 521 And see Ridgeway v. ‘The State, 41

1G6. Texas, 231; Mullins ». The State, 37
4 Hamilton ». The Btate, 35 Missis., "Texas, 337; The State v, Fenn, 41 Conn.

214. And sece ante, § 843, note. 580.

5 Keely v. The State, 14 Ind. 36. So
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is the same, whatever the nature of the baseness which prompted
it. Baut, in reason, there are other evil motives as deserving of
punishment as this which we term the love of greed. Surely a
man who should secretly take from his rich neighbor some article of
food to give to a famishing fellow-creature, having nothing of his
own to bestow, i3 not, in the eye of a just morality, worse than
he who should abstract the neighbor’s bank-bills or negotiable
bonds from their place of deposit, in order to impoverish the
peighbor by committing them to the flames.

- § 849. Taking to compel Payment of Debt.— There is a Massa-
chusetts case which holds, according to the reporter’s head-note,
that * taking money with intent to appropriate it to the payment
of a debt due to the taker from the party from whom it is taken,
is a sufficient evidence of a conversion to the taker’s own use, to
constitute larceny,” And plainly here is a sufficient conversion ;
tmt under the title False Pretences! we saw, that, for a man to
get possession of property of his debtor to compel payment of the
debt, not to defrand him, does not constitute that crime, though
a false pretence was the instrument by which the possession was
seeured, And, in larceny, if the object of the taker was to com-
pel, though in an irregular way, the owner of the goods to do
what the law required him to do with them, —namely, pay his
debt, —— there is no legal principle rendering the act a felony.?
Looking now into this case, we sec that the reporter’s headnote
was advisedly written in what seems to be an unscientific way, to
meet the exact point decided on facts not well presented to the
court. And in the trial of the cause before the lower tribunal,
the following correct instruction had been given: *The defend-
ant would not be guilty of larceny, if the jury were satisfied that
she took this money under the honest belief that she had a legal
right to take this specific money in the way and under the circum-
stances that she did take i, although in faet she may have had
no such legal right.”3 On tho whole, therefore, though this is
not a very satisfactory case, we cannot prenounce it adverse to
sonnd doctrine, or to the doetrine laid down under the title False
Pretences.

§ 850. Taking Food — Ignorance of Law -— Drunkenness — Care-

1 Ante, § 466. 492, And see Farrell v. People, 16 Tl1
? So held in Reg » Ilemmings, 4 508; Butler v. The State, 3 Texas Af
Fost. & F. 50. 402 ; post, § 1162 a.

# Commeonwealth ». Stebbing, 8 Gray, 483
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tessness. — The questions of taking food to preserve one’s life,!
ignorance of law,2 drunkenness,? carelessness,* and the like, as
affecting the intent, were discussed in the preceding volume.

§ 851, Claim of Right.— One who in good faith takes auother’s
property under claim of title in himself is exempt from the
charge of larceny, however puerile or mistaken such elaim may
beS And it is the same where the taking is on hehalf of another
believed to be the owner.? But a mere dishonest pretence will
not protect the taker.’

§ 852, Usage.— The Massachusetts court, while adhering to
this doctrine, denied that, on an indictment for the larceny of
portions of the cargo of a vessel, one not an oflicer could rely on
a custom for officers of vessels to appropriate to themselves small
parts of the cargoes, or instances in which they had dome so
under claim of right; because it would not be a legal custom;
or, if it was, it applied only to officers.?

VII. Larcenies of Particular Things and by Particular Classes of
Personas.

§ 853. What for this Bub-title. — In the preceding sub-titles, the
principal rules and doctrines of the law of larceny are brought to
view; and, in illustration of them, frequent mentien is made of
the classes of persons and particular things to be specially con-
sidered in this sub-title. We shall here, therefore, take a sort of

1 Vol 1. § 340,

? Vol. I § 207. Tost Goods.—An
ignorant woman, indicted for the larceny
of lost goods, was permitted to show in
defence that she supposed the finding
gave ber a title to them, Reg. v Reed,
Car. & M. 508, Apdsce Rex v Hall, 3
Car. & P. 409,

2 Vol L. § 411,

4 Vol 1. § 320,

5 Vol. L § 207 Neely o The State, 8
Texas Ap. 64; Bisk o The Btate, 9 Tex-
as Ap. 246; Harrall . The State, 4 Texas
Ap. 427; Morningstar ». The State, 59
Aln, 30; Momingstar #. The State, 53
Ala. 148; lerber v The State, 7 Texas,
6Y; Wirt = The Stale, 9 Misso, 664y
Merry v. Green, 7 M. & W. 623; The
Srate v. Homes, 1T Miszo. 379; The State
o. Simons, Dudley, Ga. 27; McDaniel »
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The State, 8 8m. & M. 401; Rex ». Ilall,
3 Car. & P. 404; Reg. v. Halford, 11 Cox
. C. 88 Severance v, Carr, 43 N. H. 6a;
IEay v, The State, 40 Texas, 20; Smith
v. The State, 42 Texus, 444; Varas o.
The State, 41 Texas, 527 ; Johnson » The
State, 41 Texas, A8, See Vaughn .
Commonwealth, 10 Grat. 768 ; Randle 2.
The State, 19 Ala, 14,

% Rex » Knight, 2 East P, €. 5103
Metber oo The Brate, 7 Texas, 69; Baker
». The State, 17 Tla. 406; Miles ». The
state, 1 Texaz Ap. 510; The State ».
Wallz, 52 Towna, 227,

T Heg. oo Wade, 11 Cox €. C. 549

# Commonwealth ». Doane, 1 Cush. 5.
As to Gleaning from Harvest Fields, —
by peor people, under a supposed right,
see 2 Russ, Crimes, 3d Eng. ed. 10, 11;
Roscoe Crim. Ev. 691,
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retrospect of what has gone before, and add whatever of doctrine .
or authority may seem desirable.

§ 854, Larcenics by Servants : —

Mere Custodian.— A leading proposition is, that a servant is
deemed to be, unlike a bailce, a mere custodian of a thing com-
mitted to Lis care by the master; instead of being, as a bailee is,
in possession., Therefore — o

May commit Larceny. — The scrvant may coramit larceny of the
thing, the same as any third person conld do.! But, —

§ 855. Trespass. — Neither a servant nor any other person can
be guilty of larceny unless he commits & trespass.? Therefore —

Previous Custody of Master — (La.rceny apd Embezzlement distin-
guished ). — The goods, to be the subjects of larceny by the ser-
vant, must have been in the possession, actual or legal, of the
master, before passing into the custody of the servant;? for, if
they are delivered by a third person to the servant for the master,
and, before they have reached their witimate destination,® the ser-
vant converts them to Lis own use, his offence may be embezzle-
ment,® but it Is not larceny. The distinction is, that in the one
instance the servant commits a trespass in the taking, in the other
Le does not.®

§ 856. Hlustrations of Larcenies by Servants,— In previous dis-
cussions, we have seen many illustrations of larcenies by servants.
They assume almost numberless forms. Thus, —

Salesman taking Goods or Money.— One employed by a mercan-
tile firm as a salesman in their store, baving full control of the
goods in the storc-room, and of the money in the cash drawer, for
the purposes of his employment, commits larceny when he felo-

nicusly abstracts the money or the goods.”

1 Ante, § 824,

¥ Ante, § 700,

% Ante, § #35; Rex v Bass, I Leach,
dth ed. 261, 2 Hast 1. C. 866 Gill o
Bright, 6 T. B. Monr. 130 ; Reg. =, llaw-
king, 1 Den. ©. C. 554, Temp. & M. 328,
1 Eng. L. & ¥q. 547; People v Call, 1
Denio, 120; Reg. ». Button, 11 Q. B. 920;
The Stute v Self. 1 Bay, 242; LReg. o
Hall, Temp. & M. 47, 1 Den, C. C. 381,
8 New Sess. Cas, 407, 12 Jur, 87; Reg. v
Privett, 1 Den. C. C. 143,

¢ Ante, § §28-843,

5 Ante, § 365-388.

& See, as illustrating this distinetion,
besides cases already reforred to in this
section and in  previous connections,
Reg. v. Tsgex, Deurs. & B. 371, 7 Cox
C.C. 885: Heg. » Lyon, 1 Fost. & F. 54;
Reg. v Spears, 2 Leach, 4th ed. 825, 2
Eust P. ©. 568 ; Reg. » Betts, Bell C. C.
0, 8 Cox . C. 140 Cobletz v. The State,
36 Texas, 363; Reg. v. Middlelon, Law
Rep. 2 C.C. 38, 12 Cox C. C. 200, 4 ling,
Rep. 536; Reg. ». Poynton, Leigh & C.
247,9 Cox C. (. 249; Enmnis # The Btate,
8 Greene, Iowa, 67,

T Walker ». Commonwealth, 8 Leigh,
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Clerk having Access in One Instance. — And a clerk, iaving no
general access to a place wherein money is kept, if sfent to it for
a particular purpose, stands on the same ground with one_who
has a general access, or with one who has no access at all ; if he
steals any of it, he commits this offence.!

Selling without Authority. — Clearly one who has no power to
sell, or has power to sell only in a particular way, incurs the like
gnilt when he sclls contrary to his authority, and puts the money
into his pocket.?

Stat. Hen. 8.— Some doubts, in early times, concerning the lia-
bility of servants to the law of larceny, led, as we have seen, to
the enactment of 21 Hen. &, c. 7. It is of little pracuical impor-
tance, and has been already explained ?

Later Statutes.— And in later times, both in England and our
own country, not only statutes of embezzlemcni* have given
a wider protection to property against peculations by servants
than the comsmon law furnished ; but provisions also have been
adopted against what arc properly called larcenies by scrvants,
differing more or less, or not at all, from the common law3

§ 857. Larcenies by Dailees :%—

Bailment, what — ( Bailor — Bailee). — A hailment is’ where one
has personal property intrusted to him, to be returned, or deliv-
cred to another, in specie, when the object of the trust is accoms-
plished”  The general owner of the property is ¢alled the lailor;
the one to whom it is intrusted, the bailee. It is immaterial
whether the property is to be returned in the form in which it
wag delivered, or in an altered state.® The test is, that the iden-
tical thing — not another thing of equal valne—is to be re-
turned.®

CHAP, XXV.] LARCENY. § 859

Bailee deemed in Possession. — Bailees, unlike servants, are
decmed to be in posscssion of the property intrusted to them ;
so that the doctrines applicable o servants do not apply to
them.!

How commit Larceny. — Yet if a bailee reeeives goods, where
only the possession, not the ownership, was agreed to pass, mean-
ing at the same time to steal them, he becomes thereby guilty of
lareeny ;2 or if, after receiving them, he, contrary to his duty,
breaks bulk or otherwise ends his relation of bailee to the bailor,
and then, with felonious intent, appropriates the goods to himself,
he commits larceny ; but, if he receives them honestly, he cannot
sfterward become guilty of this offence in respect of them, while
the relation subsists.> Among particular baileos are —

§ 858, Common Carriers® — (Businesa - Bingle Instance — For
Hire).— If a man claims exemption as a common carrier, in dis-
tinction from the liabilities applicable to servants, he need not
show that the carrying of goods is his business; but, if he s
employed in this way for hire® in the single instance, it is suffi-
cient.®

Carrier's Servant.— A carricr’s servant, who drives the wagon,
is subject to liability like other servants, and not exempt like his
master.’

§ 859, Drovers.— Concerning drovers, we have the following :
one employed to drive a heifor to a particular place for so much
money, not being in the general service of the owner, was held
to be & servant and not a bailee.® So was one employed only
occasionally, as a general drover, and paid by the day;? yet the
court afterward expressed a doubt whether this would be decided
again the same way.l® Under other circumstances the drover has

743. And see Rox v, Chipchase, 2 Leach,
dth ed. 699, 2 East 1*. C. 567

1 Rex ». Murray, I Leach, 4th ed. 344,
3 East P. C. 683, .

2 Reg. ». Wilson, 8 Car, & . 27,

8 Ante, § 819, 320

4 Ante, § 321-323, 327, 855; Stat.
Crimes, § 418.

5 Srat. Crimes, § 413-429; TUnited
States », Driscoll, 1 Lowell, 303 ; United
States ». FWisher, 5 Mclean, 23; Tiex ».
Moore, 2 Leach, 4th ed. 575, 2 Fast P. G,
682; Snell ». The State, 50 Ga. 212,

¢ See Stat. Crimes, § 417, 410-425.

T Htat. Crimes, § 423; Moss », Betis,
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4 Heisk. 861 ; Mallory ». Willis, 4 Comst.
78; Foster » Pettibone, 8 Seld. 483;
Reg, v, Aden, 12 Cox C. C. 512, 6 Eng,
Rop. 337; Reg. v Clegg, 11 Cox C. C.
912; Reg. ». Richmond, 12 Cex C. (43
495, 6 ling. Rep. 832; Reg. » Hussall,
Leigh & C. 58, 8 Cox C. (. 401; Heg. »
Garrett, 8 Cox C.C. %68, 2 Fost. & F. 14;
Whilney # McConnell, 23 Mich. 12,

8 Mallory ». Willig, supra; Foster w
Peitibone, supra. See Reg, v. Daynes, 12
Cox C. C. 514, 6 Eug. Hep. 330,

% Mursh v. Tiws, 6 Thomp. & C. 29,
S Hun, 550; Reg.v. Hunt, 8 Cox C. C
490, : .

1 Ante, § 324-827, 833,

2 Ante, § 813;: I’coplo » Smith, 23
Clal. 280,

% Ante, § 833, 834,

t Jfor the general prineiples relating
to lercenies by common carriers, &c., sce
ante, § 533, 834,

5 ¥rom Heg. ». Tvans, Car. & M. 832,
it would scom that the employment need
not even be for hire; and such is prob-
ably the true view,

4 Rex v Fleteher, 4 Car. & P. 545;
Bexv. Howell, 7 Car. & P. 325. See Rex

v. Pratiey, 5 Car. & P. 532; Dame », Baid-
win, 8 Mass, §18; Reox v Jones, T Car.
& P, 151; Reg. v Jenkins, @ Car. & P.
38; Reg. v Collioun, 2 Crawf. & Dix
C. C. 87; Moss v Bettis, 4 Heisk. 661,

T Commonwealth ». Brown, 4 Mass.
580,

8 Reg » Jackson, 2 Moody, 32. See
Rex v. Stock, 1 Mondy, 87.

% Rex z. McNamee, 1 Moody, 368

¥ Reg. v. Hey, Temp. & M. 209, 1
Den. ¢, C. 602, 2 Car. & K. 983, 14 Jur

164,
487
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been deemed a bailee, who, though he sells the animal with felo-
nious intent, instead of executing the trust, is still exempt from
the charge of larceny. SRR

§ 860. Breaking Bulk.— As to what is a breaking of bulk by a
carrier, which if donc with felonious intent constitutes larceny,?
a case in Massachusetts apparently decides, that it is such break-
ing to separate one entire package from several intrusted to the
carrier, though no individual package is broken® DBut this as
general doctrine cannot be maintained. Perhaps it wus In-
tended to apply only to the particular case, which was that of
a wagon load of packages to be transported in a bodyt For,
under other circumstances, the exact duty of the carrier may be
to separate the packages; as, for instance, in transferring them
from one vehicle to another; but he may never, even for this
purpose, break a package. Therefore the English doctrine re-
quires the partieular package to Le broken.® Thus, where the
master and owner of a ship steals & package out of several de-
livered him to carry—as a single cask of butter from among
many casks — without removing any thing from the particu-
lar package;® or where a carrier on land takes one truss of
hay from a parcel of three trusscs, but does not break open
the fruss taken;? or where a letter-carricr abstracts bank-notes
from a directed envelope;?® or where a drover of sheep removes
one sheep from the flock ;# such person does not cominit larceny,
however felonious his intent. But if the carrier separates one
banl-bill from a package of bills ;1% or oue stave from a parcel of
staves; 1 the consequence is the other way., And probably, if he

CHAP. XXV.] _ LARCENY. § 864

has broken bulk, and stolen a part, he may then steal the remain-
der without a further breaking.!

§ 861, Goods reaching Destination. — On the question of the "
goods being fully transported, so that the carrier may commit
larceny of them by a felonious taking without breaking bulk,?
Lord Hale says, “ that must be intended when he carries them to
the place, and delivers or lays them down; for then his posses-
sion by the first delivery is determined, and the taking afterwards
is a new taking.” 3

§ 862. Receiving with Intent to steal — But the reader ghould
remember, that a common carrier who receives goods intending
fo steal them (the person delivering them not meaning to part
with the property, but only the possession) commits larceny in
the receiving; and no breaking of bulk or other subscquent act
is required.

§ 863. statutes changing Common-law Rules. — In some of the
States, statutes have abolished the distinetion which protects
bailees; and they are answerable for the larceny of goods in
their possession, at whatever time the intent to steal arises. In
Missouri, the words are: “If auy carrier or other bailee shall
embezzle or convert to his own use, or make way with or secrete
with intent to embezzle or convert to his own use, any money,
goods, rights in action, property, or valuable security, or effects
which shall have been delivered to him, or shall have come to his
possession or under his care as such bailee, although he shall not
break any trunk, package, box, or other thing in which he re-
ceived them, he shall on conviction be adjudged guilty of lar-
ceny.”® DBut it is perceived that the offence created by this is in

1 Rzeg. v Goodbody, 8 Car. & P. 865
Rex ». Reilly, Jebb, 51; Heg. v Hey,
supra.

2 Aute, § B4

3 Commonwealth o Brown, 4 Mass,
5230, And see Dame v, Baldwin, 8§ Muss.
518, The e¢ase of Commonwealth wv.
Brown may pevhaps be decimed to have
turned on the point that the defendant
was not & Commaon carrier.

4 See post, § 871

% Rex v. Madox, Russ. & Ry, 92; Reg.
v. Coruish, Dears. 425, 8 Cox C. C. 432,
83 Eng. L. & Eq. 527.

¢ Rex v. Madox, supra.

7 Rex ». Pratley, & Car. & D' 533,
B P. in New York, People » Nichols, 8
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Parker C.C. 579, but afierward the other
way, and in accordance with the Massa-
chusetts doetrine, in the higher court by
a majority of the judges. Nichols .
i*eople, 17 K. Y. 114,

8 Reg. ». Glass, 1 Den. C. C. 215, 2
Car. & K. 895. See Reg. ». Jenkins, 9
Car, & P. 88; Bexwv. Junes, 7 Car. & P.
161,

? Rex o Reilly, Jebb, §1.

10 Reg. v Colhoun, 2 Crawf. & Dix
C. Q. 57,

U Rex » Howell, 7 Car. & P. 325.
There ie no mention in this case, that
the staves were tied together; and they
secin not to have been  See also post,
§ 870, 871,

the nature of embezzlement.

§ 864. Hirer of Goods. ~— The hirer of goods is a bailee, with
the relation to them already explained.® Therefore, —

1 See BReg. v. Poyser, 4 Eng. L. & Eq.
835, 2 Den. C. C. 233; post, § 871.

2 Ante, § 824,

5 1 Hale P. C. 504, 5053; *2 East P. C.
698,  Bee post, § 504, 865,

i Ante, § 813,857 ; The State v. Thur-
ston, 2 McMoallan, 882; Reg. ». Hey,
Temp. & K. 204, 1 Den, C. C. 502, 2 Car.
& K. 983, 14 Jur. 154; Ieople ». Smith,
28 Cal. 2581%,

5 Norton ¢, The State, &5 Misso. 461
And see The State v, Haskell, 33 Maine,
127; Commonweslth . Williams, 8 Gray,
461; White v. The State, 20 Wis. 233;
Commonwealth ». Chathams, 14 Wrigi,
P'a. 181; Defrese v The State, 3 Heisk
58; Phelps v People, 55 TLL 834; Stat.
Crimes, § 420.

¢ Ante, § 834, 857863, And ece Reg
2. Brooks, 8 Car. & I, 205,
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§ 8686 . SPECIFIC OFFENCES. fBOOK X.

Hirer of Horse. — If one hires a horse, and sells it before the
journey is performed ; or sells it after, but before it is returned ;*
*he commits no larceny, in a case where the felonious intent came
upon him subsequently to receiving it into his possession.? Butb
where the prisoner had a horse from a livery-stable in London, to
go to Barnet, the jury were instructed, that, when he had accom-
plished the journey, and also brought the horse back to London,
which under the contract of hiring ke was bound to do, then, if
instead of delivering it to the owner he * converted it after such
return to his own use, he is thereby guilty of felony ; for the end
and purpose of hiring the horse would be then over.”® And if
one hiring a horse intends, when he receives it, to convert it to
his own use, he thereby commits larceny.? No subscqguent act of
sale or conversion is, in such a case, necessary to complete the
offence.’

§ 8656, Countermand of Bailment.-—'A mere countermand of a
bailment, with no resumption of possession, is not deemed sutfi-
gient to charge the bailee with larceny, if he misappropriates the
article aftcrward. But where the bailee of 2 mare took her to a
livery-stable, went to the owner and told him she was there, and
settled with him the accounts concerning her; then the owner
forbade him to take her again, and sent direcfions to the stable-
keeper not to let him have her, but he got her of the latler by a
false representation; the judges held, that he was rightly con-
victed of larceny; because the jury might infer, as they did, that
the bailment was terminated, and the possession had reverted to
the owner.®

§ 866. Furniture let to Lodgers. — One who hires furnished rooms
stands on the same ground, as to the furniture, with other hirers

CHAP, XXV.] LARCENY. § 863

he does not commit larceny if, in pursuance of a subsequent felo-
nious intent, he sclls or carries it away.!

o1d Statute. — By 3 Will. & M. e. 9, § 5 (A.D. 1691), it was
made felony to remove furniture from hired lodgings, with intent
to steal it;2 but the date of this enactment is subsequent to the
settlement of our older colonies; and Kilty says, this particular
section “ does not appear, from an examination of the provincial
records, to have extended ” to Maryland.?

§ 867. Goods delivered for Work to be donme on them — Hast
ways: < If a weaver or silk throwster deliver yarn or silk to be
wrought by journeymen in his house, and they carry it away
with intent to steal it, it is felony; for the entire property re-
mains there only in the owner, and the possession of the work-
men is the possession of the owner. But if the yarn had been
delivered to a weaver out of the house, and he, having the law-
ful possession of it, had afterwards embezzled it, this would not
be felony; because by the delivery he had a special property,
and not a barc charge; in the same manner as one who is in-
trusted with the care of a thing for another to keep for his use.”
So if a watchmaker honestly receives a watch to repair; and,
from a corrupt purpose afterward coming to him, sells it for bis
own benefit, he does not commit larceny.

§ 868. Breaking Bulk in these Cases. — But the doctrine of
breaking bulk® applies in these cases. Therefore, —

Miller. — If a miller steals some of the meal made from corn
delivered him to grind, he commits larceny.” And when one
received barilla to grind, but fraudulently refuined a part of it,

~of goods. Unless he meant to steal it when taking possession,’?

1 Ante, § 86L.

? Rex v Bunks, Rnse. & Ry. 441;
Rex ». Charlewood, 1 Leach, 4th ed. 409,
2 Rast P. C. 639, Otherwise in Missourt
by statute, Norton ¢, The State, 4 Misso.
461; ante, § 862,

& Rex ». Charlewcod, 1 Leach, 4th ed.
409. s. r Reg. v Haigh, 7 Cox C. C,
403. See also Commonweslth ». White,
11 Cush. 483; Richards ». Common-
wealth, 13 Grat. 803; White » The
Btate, 11 Texus, 769; The Biate v Cam-
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eron, 40 Vt. 555; Perham ». Coney, 117
Mass, 102

4+ The State ». Williams, 85 Misso.
229, Bee Reg. v. Kendull, 12 Cox C. C.
598, 8 Eng. Rep. GO0,

§ Reg, ¢ Janson, 4 Cox €. C. 82, over-
miing Reg. ». Brooks, supra.

& Rex v Stear, 1 Den. C, C. 349,
Temp. & M. 11, 18 Jur. 41. See post,
§ 874

72 East P, C. 585; 1 Hawk. P. O
Curw. ed. p. 146, § 24; ante, § 862,

1 Rex » Raven,d. Eel 24; Rex »
Meeres, 1 Show. b0,

2 Npte to Rex v. Meeres, supra.

 Kilty Report of Statutes, p. 176.
80 the Pennsylvania judges do not men-
tion it as in force in Pennsylvania,
though they memion other statutes of
much later dates. lteport of Judges, 3
Binn. 395, Its words arc: “If any per-
gon or persons shall take away, with an
intent to steal, embezzle, or purloin, any
chattel, bedding, or furniture, which by
contract or agreement he or they are to
use, or ehall be let to iim or them to use,
in or with such lodging, such taking,
embezzling, or purloining shall be to all

intents and purposes taken, reputed, and
adjudged to be larceny and felony, and
the offender shall suffer as in the case of
felony.”

4+ 2 East 1, C. 682. And see Reg. »
Saward, 5 Cox C. C.295; Commonwealth
v. Buperintendeat, 9 Philad. 581; The
State v Jones, 2 Dev, & Bat. 544

5 Reg. v. Thristle, 1 Den. C. C. 502, 3
Cox C. C. 073, 2 Car. & K. 842, 13 Jur.
1035; Rex ». Levy, 4 Cur. & P. 241,
Vaughan, B, observing: * It would
have been different if the prisoner had
obtained the watel by trick or frand.”

¢ Ante, § 834, 860,

T 3 East P. C. ¢28.
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§ 871 SPECIFIC OFFENCES, [Book X,

returning a mixture of barilla and plaster of Paris, he was ad-
judged guilty of this offence.?

Repairer of Furniture. — Where also one has intrusted to him,
for repair, a bureau in a secret drawer of which he discovers
money, if he breaks open the drawer unnccessarily, and abstracts
the money, converting it to his own use, he commits the oflence ;
while, if his intent is to keep the money for the owner, he is not
¢rimiual.?

§ 869. Animals to keep and Feed. — If one receives a horse to
agist, and afterward sells it for his own benefit, he does not com-
mit lareeny, in a case where there was no felonious infent in the
original taking.?

§ 870. Warehouse-men. — Where a warehouse-man received on
storage forty bags of wheat, without authority o sell, or *to
make any alteration in the wheat, or to open the bags in order to
sliow them, or for any other purpose;” and he separated with
fclonious intent some of the bags from the rest, opening those
particular bags and appropriating all in each to his own use, this
was held to be larceny. The judges deemed, * that the taking the
whole of the wheat out of any one bag was no less a larceny
than if the prisoner had severcd a part from the residue of the
wheat in the same bag, and had taken only that part, leaving the
remainder of the wheat in the bag.”*

§ 871. Dealers on Commission. — One was employed to sell
clothes about the country on commission. The owner fixed the
price for which each article should be sold, and the money was
to be returned with the unsold goods. This traveller, on one
occasion, instead of making any sale from the parcel received,
pawned frandulently a part and applied the residue to his own
use. And it was held, that there was but a single ballment of
the articles forming the parcel; that the unlawful pawning of
a part terminated this bailment; and that, consequently, the

CHAP. XXV.] LARCENY. § 873

subsequent fraudulent appropriation of the residue was a lar-
ceny.!

§ 872. Husband and Wife, and Persons receiving from each the
Goods of the other :—

wife. — In consequence of the intimate legal relationship cre-
ated by marriage, the wife can never commit the trespass neces-
sary in larceny, by taking the husband’s goods.?

Husband. — And for precisely the same reason, if the wife has
goods which she holds to her separate use under statutes prevail-
ing of late in most of our States, the hushand cannot commit
larceny of them.? :

§ 873. Person receiving from Wife — from Husband — There are
cases which seem to assume, that, in the absence of any adulter-
ous misconduct, a third person who receives the husband’s goods
from the wife is, in like manner, protected.t If this doctrine is
sound, it also protects the receiver of the wife’s goods from the
husband. That, prima facie, such a person cannot be charged
with larceny is plain in principle; because, in a case of felony,
authority in husband or wife to dispose of the other's goods should
be presumed. But there is, in principle, reason for not carrying
the doctrine further.®

Adulterer receiving from Wife.—— And it is settled that a man
who has committed aduoltery with the wife, or who elopes with
her intending to commit it, cannct protect himself on a charge of
larceny, by showing a delivery of the goods to him by her. The
reason is sometimes assumed to be, that he knows he lLas not the
husband’s consent in the wife’s.® Hence, —

1 Commonwealth » James, 1 Pick.
875,

2 Cartwright ». Green, 2 Leach, 4th
ed. D52, 8 Ves. 405, Lord Eldon obzerv-
ing also: Tailor abstracting Pocket-
book., —“If a pocket-book containing
bank-notes were left in the pocket of a
coat sent to be mended, and the tailor
took the pocket-book out of the pocket,
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and the notes out of the pocket-book,
there is not the least doubt that it is
felony.” See also Merry », Green, T M.
& W. 523,

8 Rex v. 8mith, 1 Moody, 473, And
see Itey. v, Leppard, 4 Fost. & F. 51

4 Rex ». Brazier, Russ. & Ry. 887
See ante, § 860,

1 Reg, v. Poyser, 4 Eng. L. & Eq. 565,
2 Den. C. C. 235. See ante, § 865,

2] Hawk. I*. C. Curw. ed. p. 147, §32;
Rex v. Willis, 1 Moody, 375; Reg. w
Tollett, Car, & M. 112; leg. v. Glassie, 7
Cox C.C. L.

5 9 Dishop Mar, Women, § 162, 158.

4 Authorities citéd in the last two
notes: atso, Rex ». Ilarrisen, 1 Leach,
4th ed. 47,2 East 1. C. 559 ; Reg. v. Fiteh,
Dears. & B. 187. But see Reg. v. Glas-
sig, T Cox C.CL 1, 2,

& 2 Bishop Mar., Women, § 154,

8 People ». Sehuyler, 68 Cow, £72;
Reg. » Thompson, 2 Crawi, & Dix C. C,
401 ; Reg. » Tuollett, Car. & M. 112; Reg.
v. Harrison, 12 Cox C. C. 19, 2 Eng. Rep.

174: 8 Greenl. Ev. § 168, Where the
prisoner and the prosecutor’s wife had
jointly ocecupicd themseives in remoy-
ing the goods, he earrying boxes of
things to the cart which took the things
away, and the two then went off to-
gether, the presiding magistrate fold the
jury, “ihat, if they were satisfied that
the prisoner and the prosecutor’s wife,
when they so tock the property, went
away together for the purpose of having
sdulterons intercourse, and had after-
wurds effected that criminal purpose,
they ought to find the prisoner guilty;
but that, if . .. they did not go away
with any such criminal purpose, and had
never committed adultery together af

493



§ 878 SPECIFIC OFFENCES. [Boox 3.

Husband dissentlng. — From this it might be inferred, that,
though there is no adultery, if the husband expressly forbids the
taking on the wife’s delivery, such taking, feloniously meant, will
be larceny. It is not clear that the courts— at least, all courts
~—will go to this extent.! Ts it material whether the taking was
on the wife’s delivery, or directly by the thief with her concur-
rence ? In a case of the latter sort, the New York court laid
down the doctrine, that, though there is no adultery actual or
contemplated, still, if one intending to steal goods which he
knows to be the husband’s, carries them away in the wife’s pres-
ence and with her consent, knowingly against the consent of the
husband, he commits larceny of them.2 In England, a case
passed to judgment perhaps not quite in harmony with this doc-

CHAP, XXV.] LARCENY. § 874

§ 874. Adulterer, again. — To charge an adulterer, a mere deliv-
ery of the goods by the wife, at his lodgings, is not sufficient.
There must be a personal taking by him, or they must be shown
to be in his possession. Yet such taking on delivery from her
hands will do ;2 and so will a joint carrying away by the two.®

Wife's Clothes. — I a wife and adulterer elope together, carry-
ing her clothes, he commits larceny of the clothes; for they are
the husband’s property.* So it has been ruled in England; but,
in a case reserved, the judges refused to sustain a conviction
where the wife and the adulterer were apprehended while walk-
ing away from the husband’s house together, he carrying some of
her personal apparel in a bandbox; Cockburn, C. J., observing,
that “ he was only assisting in carrying sway the necessary wear-

trine, yet not distinetly in eonflict with it

all, the prisoner would be entitled to his
acquittal;” and this nstruction was held,
by the court of criminal appeal, to be
right. Reg. » Berry, Bell C. C. 95, 8
Cox C.C. 117.

1 See Reg. v. Featherstone, infra, and
the note in 1 Ben. & H. Lead. Cas. 133
Reg. v, Tollett, Car. & M. 112; 1st Rep.
Fnp. Crim, Law Com. A. p. 1834, p. 18,
pl. 14

g People ». Cole, 48 N. Y. 508, Gro-
ver, J., who delivered the opinion of the
court, put the whole doctrine of larceny
when adaltery is intended ov committed,
upon the ground, that, in such circum-
gtances, the thief kmows he hae not
the consent of the husband; adding, —
# Any other evidence that satisfies the
jury that the prisoner kpew the taking
was aguinst the will of the husband,
although with the consent of the wife,
will show him guiliy of larceny, equally
with proof that the property was taken
to facilitate ndulterous intercaurse with
the wife.”” p. 611,

¥ The case was this: The uncle and
pousin of the wife, who was about to
leave the house and cohabitation of her
fiusband, came, in the night as well as
afterward in the day, and with her priv-
ity, but secretly as respects him, carried
off beds, carpets, and other things be-
tonging to him; and then denied their
possession of the goeds. “The jury
found, that the prisoners took the goods
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without the knowledge or consent of the
husband, and with the intention to de-
prive him absolutely of his property in
them.” A verdict of guilty was ordered
on these facts and this special finding;
and the judges, on a case reserved, held
it to be wrong. “No adultery,” said
Cockburn, C, T, is shown to have taken
place between either of the prisoners
and the prosecutor’s wife, nor is it found
that any was intended. The goods were
taken in the presence, with the privity
and consent, of the wife when she was
abandoning her hushand's dwelling. It
is not necessary to lay it down as law,
that, supposing a stranger stole the goods
of a husband, and the wife was privy
to it, and consenting, such privity and
consent on the part of the wife wonld, if
there was animus furandi in the stranger,
exonerate him from what would other-
wise be lurceny. In deciding that this
conviction should be quashed, it is not
necessury to adopt that doctrine; but,
on the other hand, we take it to be clear
that a wife cannot be guilty of larceny
in simply taking the goods of her hus-
band; and, if a stranger do ne more than
merely assist her in the taking, inasmuch
as the wife, as principal, cannot be guilty
of larceny, the stranger, as accessory,
cannot be guilty. In this ease, it was
not left te the jury to say, whether the
prisoners were acting as principals when
the act was done, or whether the wife

ing apparel of the wife,” 3

014 statute. — Lord Hale, moreover, mentions, that, *if a man
take away another man's wife against her will, ewm dones virt, this
is felony by the statute of Westm. 2, ¢. 34.”% No rcason appears

was the principal and the prisoners
merely aiding and assisting her. That
finding might have raised the guestion;
hut, in ifs absence, we must assume that
state of the case which is most favorable
to the prisoners, and the conviction must
be guashed.” Reg. v. Avery, Beil C. C.
150, 158, 1564, 8 Cox C. €. 184

1 Reg. v. Rosenberg, 1 Car. & K. 233,
1 Cox C. (. 21; Reg. ». Taylor, 12 Cox
C. . 627, 10 Eng. Rep. 509

2 Reg. v Fentherstone, Dears. 369, 18
Jur, 63%, 28 ¥ng. L. & Xg. 570, 6 Cox
C. £ 376, 1 Ben. & H. Lead. Cas. 199,

8 Reg. v. Thompson, 1 Den. C. C. 549,
Temp. & M. 234, 14 Jur. 488, 1 Eng. L. &
Eq. 512; Rex v Tolfree, 1 Moody, 243;
Reg. v. Mutters, Leigh & C. 511

4 Reg. v. Toltett, Car. & M. 112, And
see Reg. v. Glassie, 7 Cox C. C. L

& Reg. ». Fiteh, Dears. & B. 18T,

& [ Hale P. C.-514. This statute is
otherwise cited as 18 Edw. 1, stat. 1, c.
34 1t is plainly enough common law in
this coantry, as far as applicable to our
sitnalion. But the words of it do not
expressly cover the proposition stated
by Lord Hale ; and I eannot certainly
derive it by inference; though pethaps
it comes from the c¢lause about “ women

carried away with the goods of their
husbands.” The entire enactment is ag
followa: It is provided, that, if a man
from henceforth do ravish a woman mar-
ried, maid, or other where she did not
cansent, neither before nor after, he shall
have judgment of life and of member,
And likewise where a man ravisheth a
woman married, Iady, damsel, or other,
with force, although she consent after,
he shall have such judgment as befors
is said, if he be attainted at the king's
suit, and there the king shall have the
suit. And of women carricd away with
the goods of their hushands, the king
shall have the suit for the goods so taken
away. And if a wifc willingly leave
her husband and go away, and continue
with her advouterer, she shall be barred
for ever of action to demand her dower,
that she ought to have of her husband’s
lands, if she be convict thereupon, ex-
cept that her husband willingiy, and
without ¢coercion of the church, reconeile
her, and suffer her to dwell with him;
in which case she shall be restored to
her action. He that carrieth a nun from
her house, although she consent, shall
be punished by three years' imprisen-
ment, and shali make convenient satis
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§ 875 SPECIFIC OFFENCES. [BoOK X.

why this should not be larceny also by the more ancient common
law. o

Husbands Servant as Adulterer. — Though a man is in the hus-
band’s employ as servant, and takes the goods by command of the
wife, still if it is done in the course of an adult-er"nus elopemerft
with her, he commits larceny, or not, precisely like one \Ivho is
not & servant.!

§ 875. Things concealed, wrecked, or astray : — )

What is Treasure-trove. — Coke says: ¢ Treasure-trove 1s w'hen
any gold or silver, in coin, plate, or bullion, hath been of ancient
time hidden, wheresoever it be found whereof no person can
prove any property ; it doth belong to the king, or to some lord
or other of the king’s grant, or prescription. The reason where-
fore it belongeth to the king is a rnle' of the common law, that
.such goods whercof no person can clamm property be]'orfg to“t;le
king ; as wrecks, estrays, &c.” It must be gold or 51‘1.\-1.31'; oT
if it be of any other metal, it is no treasure; and, if it be mo
treasure, it belongs not to the king, for it must be j:reasure-t-rove.
Tt is to be observed, that veins of gold and silveT' in the grounds
of subjects belong to the king by his prerogative, f-or thely are
royal mines, but not of any other metal w]:‘latsoev.er in subject:;,

grounds. Whether it be of ancient time hidden in the ground,
or in the roof, or walls, or other part of 2 castle, hoase, building,
ruins, or elsewhere,” is immaterial, “so as the owner cannot be
known.”

Misdemeanot of Concealing. — The concealment of treasurl'e-trove
is, by the common law, a misdemeanor punishable by fine and

imprisonment.?

faction te the house from whence she {ruth, g}-nld. Some other persor}a,ra:;cez
was taken, and nevertheless shall make taining it to he gt.}ld, but kee}:nu;,f 1u.a1
fine at the king'y will.” discovery from him, ‘tmmg;ht.1 1t1 o un’.]:
1 Reg. » Mutters, Leigh & C. 511, for brass, ant.l_sold it for go_lf , l‘“il'retad
And see the English reporter’s notg, cit- izing over .‘Lo{)D. They were indie ed
jng and reviewing the cases on this gen- for n:-(mcealmg the trcé.\.sllfe-truve, ;mid
eral subject. convicted, and tl‘le cony 1(Et10n wa,s: e_d
2 8 Ipst. 132 Tn 1868, there was a to be good. * The law js clear,” sai
conviction in Eugland for the conceal Erle, C. 4., "thatthe queen lias & r1g:1t tc;
ment of freasuretrove, on the following trleasum-trove,'and the ﬁnd-er_ mis no
fuets: A Iaborer was ploughing in some hinder the finding from becoming now}n.
grovnds ; and the share of his plongh, The facts here are, that Butcher _[t e
oing decper than any plonghshare hat  laborer who ploughied up the gold] is an
ﬁi}ne before, turned up what he gupposed innocent finder, and Ulill]f.s the treasure-
to be pieces of old brass. It was, in trove is brass. The prisoners, on the
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CHAP. XXV.] LARCENY. § 876

§ 876. Larceny of Treasure-trove — ( Wreck — Waif — Eatray). —
“And,” according to the old books, ““ he who takes away treasure-

- trove, or a wreck, wail, or stray, before they have been seized by

the persons who have a right thereto, is not guilty of felony.” !
But this docirine has some modern limitations, growing princi-
pally out of statutes, which give a particular ownership in these
things; and out of more accurate notions, prevalent in later

times, concerning the larceny of lost goods.
Estray Beasts, with ns. — In our States, there are statutory reg-
ulations concerning beasts astray. But they are not uniform.?

other hand, knowing it to he gold, and
how it has been found, take it as brass,
and sell it as gold, and tell falsehcods in
order to conceal the transaction.” Mar-
tin, B., made the following ohservation,
which may, or may not, be held here-
after to gualify the doctrine respecting
this offence: “I um inclined lo think,
that the flrst persom who eonceals the
treasure i3 guilty, and not those into
whose possession it comes subseqnently.
If, therefore, Butvher had known that
the treasure was gold, I should have
doubted whether the prisoners could
have been convicted, Iere, however, it
imglear that Butcher was an innocent
agent.”  Reg. v. Thomas, Leigh & C. 513,
325, 326. Another case of concealment
of treasiure-frove, particulurly as to the
form of indictment and as to the evidence,
is Reg. v. Toole, Ir. Rep. 2 C. L. 36, 11
Cox (0. . 75,

11 Hawk, . C Curw. ed. p. 149,
§ 88: Ilammond on Larceny, parl, ed.
p. 21, pl. 28; 1 Hale P. . §10; 2 Russ.
Crimes, 2 Eng. ed. 86, 87.

2 Bee ante, § 858; post, § B78-833.
This subject is considerably discussed
by Parke, B., in Reg. v. Thurborn, 1
Der C. 0. 887, 2 Car. & K. 831, Temp,
&M.57. He said: “ Treasure-trove and
wail seem to be subject to a different
construction from goods lost. Treasure-
trove — Waif, — Treasure-trove is prop-
erly money supposed to have been hid-
den by summe owner sinee deceased, the
Becret of the deposit having perished,
and therefore Lelonge to the Crown} gs
o walf, the original owner loses his
right to the property by bpeglecting to

VOL. H. 82

pursue the thief. The very eircum-
stances under which these are assnmed
to have becn taken and converted show
that they eculd not be luken from any
one, there being ne owner.  Wreek —
Eatray. — Wreck and stray are not ex-
actly on the same footing as treagure-
trove and wall; wreck is not properly
g0 called if the real owner is knnwn,
and it is not forfeited until affer a year
and a day. The word estray is used in
the books in different senscs; sz . . .
where it is used in the scnse of cattle
forfeited after being in a manor one year
and one day without challenge after
being proclaimed, where the property
vests in the Crown or its grantee of
estrays and also of cattlc straying in the
manor.” The whole of this opinion may
be read with great proflt.  As to waif in
this country, sec Vol. I § 970, Derelict.
— As to what i3 derclict, in the sense of
the admiralty, and what are the conse-
quences of the doctrine, see The Dee,
Ware, 332; Tyson v, Prior, 1 Gallis. 133;
The Boston, } Sumner, 323; The Henry
Ewbank, 1 Sumnaer, 400; Flinn ». Lean-
der, Bee, 260; Wilkie », Brig St. Petre,
Bee, 82; Bheldon ». Sherman, 42 N. Y.
484. Wreck, again, — Where one had
removed A valuable article, part of a
wreek, from a wharf on which it had
been plaved, and afterward denied the
posscssion of it, the question submitted
to the jury on ap indietment for the lar-
ceny of this arlicle was, whether, when
he took it, he mcant to steal it. Reg. v
Hore, 8 Fost, & F. 315.

3 Stat. Crimes, § 462; Waltersa ».
Glats, 29 Towa, 437,
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And the question of the larceny of such beasts wilt depénd__‘.l.]:l?c}_;
on these regulations. In Missouri, an estrs'my may be the sublggc
of larceny before it is posted, and the indmtment.- p.roperlgr ?i"
the ownership in a person unknown.! In Texas, it is held tha
there can be no larceny of a horse which has run astray .for vears
without a known owner; because the;e can be no intent to
ive one of property in the animal.
deglé"r?.osﬁwei‘—p- Inya late Irish case, the court held, one
judge dissenting, that, though a man owns the shore of thedselii,,
between high and low water mark, yet if he l-ms not gathere t e
seqweed drifted there, another cannob commit larceny by 'tak'lng
it away. “It would be difficult to say,” oba‘.t‘arved Whiteside,
C. J.,  that a man had a determinate Property in seaweed float-
ing, as was boldly insisted, between high 8.]51(1 low water markg.
and that he could pursue a bit of seaweed w]:m.:h had once touche
his part of the shore and then floated out again to sea, and then
touched or drifted on his neighbor’s land.” ®
§ 878. Lost (roods:*— .
Distinctions — (Abandoned —— Loet — Mislaid).. — The owner o
goods need not keep a constant manual possession of them, to be
protected in his rights of ownership. And though he forgets the
place in which he laid them, or though for‘ any other reason he
knows not where they are, still they remain his. I%ut I}e may
abandon his property therein, and then it will zvest in him Wll:.o
first takes possession with the intent to appropriate them as his
OW;"; Larceny of Things abandoned. —This a}_?propriation is not
larceny ; and so the offence cannot be committed of abandoned
35
gogdg%‘;). Mislaid — If a thing is mislaid, it is not thereTfnre aba'n—
doned, neither is it lost. Thus, when a man getting a bill
changed in a shop, laid his pocket-bock on the table andh W;né
away ; but, on missing it immediately remembere.d w'here e ;t.
left it; the court held, on un indictment for stealing it, that tms

1, 53 Missa. 124 & Reg. v. Clinton, Ir. Rep. 4 C. L6
Sc: IEJ};: §St8a3t29, ::;}t(rsted, s e - 15'4 %Rexédasi;i pgasté 8§ 257 and note.

N State, 36 Texas, ; & s § A ' ‘
Ri:clfgrh:.sgqg S‘{‘::e,%% Texas, 648 ’ See b Bee 2 Eai'; P{iog.-m}({}; R:g.lz,;ercsed{
Rew, . Matthews, 12 Cox C. C.489,8 Eng. Car. & )-[.22:3 . v G, Une,_:_ A,nkeny ’1_1
I{e;. 229 ; Debbs The Slate, 43 Tcxars, Car.. & K. 3 MeGo X ,
850: Starck ». The State, 63 Ind'._ 285; 1. 558,

Owe’ns . The State, 7 Texaa Ap. 470,
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was not a case of lost property.) And the same was held, where
a purchaser, at a market, left accidentally his purse on the pris-
oner’s stall, neither he nor the prisoner knowing then of the mis-
take.? A fortiori this was so where one put a bucket of peas on
a stranger's cart which he mistook for a friend's.? Larceny can
be committed in these cases, precisely as though the thing wers
not mislaid.

Appearing to be Lost. — If the goods appear to be lost, but are
not so in fact, the defendant, who relied on this appearance, may
claim to have the case treated as if they were lost; for, on the
question of intent, a party honestly misled concerning facts is to

be judged of the same as if they were what he belicves them

to bet

§ 880. Whether Larceny of Goods really lost. — Assuming goods
to be really lost, the Tennessee doctrine seems, not quite cer-
tainly, to be, that no larceny of them is possible.* But the Eng-

! Lawrence #. The State, 1 Humph.
273,

2 Reg. v. West, Doars. 402, 24 Law J.
w8 M. C. 4,18 Jur. 1081, 20 Eng. L. &
Eq. 525, Jervis, C.Jd,, observing : © There
is a clear distinclion Letween property
lost, and property merely mislaid, put
down, and left by mistake, as in this
ease, under circumstances which would
ehable the owner to koow the place
where he had left it, and to which he
wonld naturally return for it. The ques-
tion as te posscesion by finding therefore
does not arise.”” And see I'cople w
Bwan, 1 Parker C. C. 9; People ». Me-
Garren, 17 Wend., 460: The State »,
Williams, 9 Ire. 140; Rex v Wynne, 1
Leach, 4th ed. 413, 2 Bast P. C. 664, 697;
Rex v, Sears, 1 Teach, 4th ed. 415, note ;
The State v, McCann, 19 Misso, 249;
Pritchett ». The State, 2 Sneed, 285
Pyland ». The State,_4 Sneed, 357.

8 He went away to inquire their mar-
ket price, and, on returning, found the
owner of the cart, a vegetable dealer,
carryitug off the bueket, with beets and
lettnez so piled on as to conceal the
peas, and insolent and unwilling to sur-
render it on demand. The man was
convicted of larceny. The State v, Far-
row, Phillips, 161.

* Vol. L § 508; TReg. ». Thurborn, 1

Den. C. C. 887, 383; Reg. » Peters, 1
Cur, & K. 245, And see 2 East P. C.
664.
% Lawrence v, The State, ! Humph.
228; Porter v. The State, Mart. &
Yerg. 226. In Morehead ». The State,
9 Humph. 635, 639, this question was dis-
cussed ;— and the eourt held, that a run-
away slave may be the subject of larceny,
MeKinney, J., said: © Lost property ia
looked upnon, for some purposes, ag aban-
doned hy the former proprietor; and, as
such, is returned into the commen stock,
or mass of things; and, thercfore, as be-
longing to the first occupant or finder.
And though the former proprietor ia
entitled to maintain an action for the
recovery, yet, as against all other per
sons, the titls vests in the finder, There-
fore, though it may have been converted
anime furandi, by the person finding it,
it is no larceny, because the first taking
was lawful. But thiz principle prop-
erly avplies, perhaps, only to inanimate
things, which eannot be transferred from
or cease to be In the possession of the
owner, without his own or another’s act
or defanlt. It cannot, certainly, to the
same extent, be applied even to animals,
which possess the instinet and power of
motion, and cah remove themselves from
place to place; though these may be
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lish courts, and generally the American, allow of thi:is offence as
to such goods under certain circnmstances.! Also, during slavery,
statutory larcenies might be committed of runaway slaves; the;;,
however, not being generally regarded exactly as lc?s.t propert_y. _

§ 881, How committed of Lost Goods. — The prevailing doe’mn‘e,
which may be subject to minute differences among Our Sta.tes, 18,
that the finder of lost goods may appropriale t?mlr} to hlmse};f,
| subject to the claim of the owner, and to any elaim in the pul?hc
which a statute has established,—a point, howefer, dz'ependl-ng
much upon the particular statutory law ojf the ?tat-e in which
the question arises.® He, therefore, gains, 11nmcd}ately upon th?:
finding, a special or particular kind of property in the goods;-
and, as we have seen, the nature of this "ap.ec}al pr:operty is
such, that, where there is no larceny in the original taking, there
can be none in any subsequent misappropriation, even by break-
ing bulk, with a full knowledge of ihe true ow.nersmp. '

§ 882. Continued. — Unless, therefore, t}_lere s 2 larc-enyﬁm the
original taking, there can be none committed ai_terward. But:.Ir
the case stands somewhat on the doctrine stated in pages back,
that, if one receives, even on delivery from the owner,'goods
which he means when he receives them to steal, he f:ommlts the
erime, provided the consent of the owner to the taku.lg does not
extend to a full and unconditional title. The law gives to the
finder a title in lost goods, but not full and 11110011(1151011&1;'&1’1(1
so, if he takes them with the intent to steal them, he commits a

lost in some instances, in the proper Whetmere, 1 Rich, 318; ]éut s&; Cor
sense of the term.” p. 637, 8. P Cash ». monwealth v }%s!ys, i\ a. a,s;ka.inE .
The State, 10 Humph. 111, See post, 3 Ani see lh,e. .,taﬁtc w LA i ’14
§ BE2, note. Tyler, 37':_’, 379; The State usg I‘!\da'ine
1 Reg. v. Thorberm, 1 Den. C. C. 3887, Texas, 4283 Lawre’n‘ce B BL;:kI, k A v
2 Car. & K. 831, Temp. & M, 87; 8 ¢ 275; The State ». ‘l'aylor, )o or\‘v:g :38%
pom. Reg. ». Tharbone, 13 Jur. 4%); 3. . 4+ Reg. . Thur‘Lr)?rn, 1 ; e\l}: é.7 - : 0,
Reg. v. Wood, 3 New Sess. Cas. 5815 2 Car. & K. B:EH, Temp. U—.J, . 495 .G
Reg. v Peters, 1 Car. & K. 2i6; Mansom nom. Reg. = Tharbone, 14 Jur .
¢. The State, 22 Conn. 153; Tanmer ». 5. Ante, § B33 5 Cox C. C. 489
Commoenwealtl, 14 Grat, 835, And see t Heg. v Bljr.grhews, 12 C O_JE} .ve; o
the other cases cited to the next section. B 1-:11;‘;. I{L‘p,l .-:':3.; Reg. o ;.;_. ,R .
2 Murray v The State, 18 Ala. 727; Hep. 3 .C' L. 306, 11 Cuf C_.‘C.‘q Ié p
The Btate ». Miles, 2 Nott & MeC. 1; o Christopher, B::ll L,'__ [:. 2';_‘, s 1:”.
Morehend ». The State, 9 Humph. 636; C. C.91; Tleg. = bh‘ea, T (_,(33(2},:3 b CD;
Cash ». T'he State, 10 ITumph. 111; The Reg. vLGardner. Leigh & C. 215,
State v. Williars, ¥ Ire. 140, R;mr]‘al a, C.C. 253, . 11613
The State, 4 S, & M. 249; ’_l‘l}c State 7 Ante, § 804, 800, 3.
. Clayion, 11 Rich. 581, See Kelson v
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larceny, unless this consequence is prevented by the operation of
the prineiples now o be mentioned. A man, knowing the owner
of goods, cannot lawfully pick them up, without refurning thém
to him ; but a man, not knowing the owner, can. The doctrine
therefore is, that, if, when one takes goods into his hands, he sees
about them any marks,! or otherwise learns any facts,? by which
he knows who the owner is, yet with felonious intent appropri-
ates them to his own use, he is guilty of larecny ; otherwise,
not.? Some of the cases say, if he knows who the owner is, or
has the means of ascertaining ;* but the better doctrine is as

1 T.ane v. People, 5 Gilman, 805; The
Btate v. Conway, 18 Misso. 321; I'cople
v. McGarren, 17 Wend. 460; Anony-
mous, 2 Russ. Critnes, 8d Eng. ed. 14,

2 Rep. ». Dixon, 36 Eng. 1. & Iq. 557,
Dears. 580; People » Cogdell, 1 il
N. Y. 04; The Btate » Ferguson, 2 Me-
Mullan, 802; People ». Bwan, 1 Farker
C. C. 9 And see The Btate v Cum-
ulings, 33 Conn. 260,

4 Reg. v, Glyde, Taw Rep. 1 C. C,
13%; Reg. v. York, 12 Jur. 1078; The
Stale v. Roper, 8 Dev. 473 ; Reg. v. Mole,

1 {Car. & K, 417 ; 'T'yler v People, Breeze,

227 . Porter v. The Stute, Mart. & Yerg.
2%; Reg. v Reed, Car. & M. 800G, 208 ;
Randal ». The State, 4 Bm. & M. 344;
lieg. v Deaves, Ir. Rep. 8 C. L. 306, 11
Cox (0. C.227.  And sce People i Kaatz,
8 Parker C. €..129. But sce The State
v Jenkins, 2 Tyler, 377, 379. In a Vir-
ginia eaze, the prisoner found in the
street & pocket-book with money in it
He took it up and appropriated it to his
wvwn use, and denied all knowledge of it.
“There i3 no faet proved,” said the
judge, “showing that the prisoncr, at
the time of the finding, knew the owner,
or had the means of knowing him, or
lian reason to believe that he might be
fonnd. . . . It was not proved that there
wad any name or mark on the pocket-
book, or other cireumstances, to indivate
then wha was the owner” And this was
held oot to be larceny. Allen, B, ob-
served: “If there wore no marks on the
property, or other cirenmstavecs indi-
cating the owner, the appropriation to
the finder's nuse does not amount to lar-
ceny.”  Tanner v Commonwealth, 14
Grat. 835, 637. Bstray.— It i held in

Missouri, that a person who drives away
eattle which have wandered from the
owner’s enclosure, and converts them
with felonious intent to his own use, is
none the less guilty of larceny when he
i igoorant of their true owner, and
their owner does not know where they
are. Said Napton, J.: “ Whatever may
be the law concerning domestic animals,
such as horses and cattle, in England,
we do not consider the doctrine of the
English criminal lawycrs concerning
lost goods s applicable to domestic ani-
mals in Missoari. It is with no pro-
priety, either in view of custom or
statutory law, that animals can be calied
lost gonds here, simply becaunse they are
outside of the owner's coclosures, nnd
the owner dees not know where they
are.”” The State » Martin, 28 Misso,
630, B37. Andsce The State v. Williams,
19 Misso, 389; ante, § 876, 880, note.

* The State v. Weston, 8 Conn. 527,
Reg. v. Breen, 3 Crawf. & Dix C. C. 40;
Reg. ». Kerr, 8 Car. & P. 176; Rex .
Pope, & Car. & I, 346; Rex v James,
2 Russ, Crimes, 3d Eng. ed. 14; Rep.
v. West, Dears. 402, 24 Law J. w. 8,
M. C. 4,18 Jur. 1031, 20 Eng. L, & Bq
£25; Commeonwealth v, Titus, 116 Mass.
42; Reg. v 8hea, T Cox . C. 147; Reg.
v. Knight, 12 Cox C. €. 102, 2 Eng. Rep.
136. Bee Reg. ». Thurborn, 1 Den. C.C,
887, 2 Car. & K. 831, Temp. & M. 67;
Ransom » The Stute, 22 Copn. 153;
Reg, v, Preston, 2 Den. C. . 833, 8 lng.
E. & Eq 589; Rex v». Beard, Jebb, 9.
In Reg. v. Peters, 1 Cur. & K, 245, Rolfe,
B., ohserves : “ 1t is perfectly well known,
that, if & person leave any thing in =
gtage-coach, if the owner can be found
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above sct down, because every man by adverlising and inquiring
can find the owner, if he is to be found, while the guilt of a de-
fendant must attach at the moment, if ever, without depending
on an if.!

§ 883. Special Cases. — Though the doctrine, for all ordinary
cases, is thus plain, special circumstances will sometimes arise.
Thus, —

Note dropped in Shop. — The prisoner was a hair-dresser, and
the prosecutor had secidentally dropped a £10 note in his shop;
‘but, the next morning, discovering its loss, had gone back and
inquired for it of the hair-dresser, who denicd all knowledge of
it. The jury found speeially, 1. That the note was dropped by
the prosceator in the shop, and that the prisoner found it there.
2. That the prisoner, at the time he picked up the note, did not
know, nor had he reasonable means of knowing, who the owner
was. 3. That he afterwards acquived knowledge who the owner
was, and afler that he converted the note to his own use, 4. That
the prisoner intended when he picked up the note in the shop, to
take it to hist own use, and deprive the owner of it, whoever the
owner might be. 5. That the prisoner believed, at the time he
picked up the note, that the owner conld be found.” Now, if
this was a case of lost property strietly, there was, pretty plainly,
no larceny within the doctriues above laid down; and, & fortiori,

CHAP. XXV. | LARCENY, § 885

there was none if the case was one of abandoned geoods. If, on
the other hand, the bank-note was to be regarded as not lost,
plainly there was a larceny. The judges, however, seemed to
regard this case neither as strictly of the one class, nor strictly
of the other; vet they held, that the prisoner was properly con-
victed of the larceny of the note.!

Paking by one employed to find. — In North Carolina, a person
who had lost a carpet-bag in the street employed another to find
it. The latter found a2nd concealed it, but he was held not to be
guilty of larceny.?

VIII. Remaining and Conneeted Questions.

§ 884. Grand — Principal of Second Degree.— The distinction
between grand and petit larceny appears in other connections.?
«1f two steal goods above the value of 12d. from the same per-
son at the same time, this is grand larceny in both; for it is one
entire {elony, and both are guilly of the whole.” 4

§ 885, FPelony.— This oflence is felony.®

Principal and Accessory — Receiving. — Therefore the doctrine
of principals® and of accessorics 7 before ® and after® the fact
must be attended to ; hutb these particulars were examined in the

by inquiry, the party finding the thing,
and appropriating it to his own use, is
gnilty of larceny. [SBec Rex e Wynne,
1 Leach, 4th ed. 4138, 2 East P, O, tod,
8087 Rex r. Sears, 1 Leach, 4th ed. 415,
note; Lamb’s Case, 2 Kast P. Q. 664,
Roscoe Crim, Ev. 5421 So, if it §s found
it a street, and there is any mark by
which the owner can be discovered. Ho,
in the case where a gold ormament is
found at the door of a house, it is ridic-
ulous to say that amy person picking it
up would not suppose that it belonged
to the owner of the house. .. . If he
took it up, and did not immedistely
bring it te the prosecutor, in the hopus,
that, by coming next day, be would get
a preseni of £5, perhaps it might not
amount t0 a larceny. If he took it away
with the intention to appropriste it, and
onby restored it becanse the rewanl was
u{'fs_:red‘ it is elear that he iz guilty of
felony.” In Reg v. Christopher, Bell
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C. O 27, 84, 8 Cox O C. 91, the doctrine
was laid down by Hill, 3., thus: “ Two
things must be made out in order to
cetablizli a charge of larceny against the
finder of a lost article.  First, it must be
shown, that, at the time of fluding, he
had tiie felmivus intent to appropriate
the thing to hiz own use, . . . The other
ingredient necessary is, that, at the tirne
of finding, he had reasonable grounil for
belicving that the owner might be dis-
covered ; and thag reasonable belief may
be the result of & previous knowledye,
or may arize from the nature of the chat-
tel found, or from there being sume
name or mark upon it; but it ia not suff-
cient that the finder may think that by
taking puins the owner woy be found,
— there must be the {mmediate means of
finding him.”

L See particularly on this peint, Reg.
o, Dixan, and Penple v, Cogdell, supra;
The state v, Dean, 49 Iowa, T3

former volume, We shall devote a subsequent brief chapter in
this volume to the law of receiving stolen goods.t?

Punishment. — The punishment, also, which is chiefly of statu-
tory regulation, has already been considered, in respect of ite

: el . 11
general prineiples.

1 Beg. v. Moore, Leigh & C. 1, 8 Cox
C. 0. 418, Cockburhn, C. J., said of the
note: It was lost in the sense that it
had been dropped out of the owner's
purse ; it was not lost in the sense that
the owner did not know where to find it.
As saon as the owner discovers hik loss,
ne goes at once to the shop and inquires
for it.” And he added: “If this were
not larceny, our law would be mmuch
more defective than I take it to be.” p. 8
of the rep vt in Leigh & C.

2 The State v. England, 8 Jones, N, C.
3459,

8 Vol. 1. § 679, 680.  See ante, § T67.

€ 2 Bust [ €. 740; 1 Hawk. P. C. éth
ed. c. 33, § 32.

& Vol I, § 679, 680. Cow-stealing. —-
Cow-stealing, under the South Carolina
gtatute, i misdemeanor. Burton w.
Watkins, 2 Hill, 8. C. i74; The State
v. Hamblin, 4 8. C. 1. But see The
State v. Ripley, 2 Brev. 300. It is pun
ished by fine and imprisonment. The
Biate », Hamblin, supra. And see Stat.
Crimes, § 173, 174.

§ Vul. 1. § 643-654.

T Vol I § Gi2-871.

¥ Vol. L § 672-680.

? Vol. I § 692-700.

1 Pogt, § 1137 et seq.

1 Yol. I. § 927 et seq. And see ante,
& 55, As to various States, see Swinney
#. The State, 8 Sm. & M. b76; Wilcox
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§ 886. attempts. — The doctrine of golicitations ' and other at
templs ? to commit larceny was also discussed in the preceding
volume,

§ 887, Misprisions — ( Treasure-trove ), — Likewise the doctrine of
misprision was diseussed in the first volume.? Blackstone men-
tions, among what he calls negative misprisions, the conceal-
ing of treasure-trove,* which belongs to the king or his grantees
by prerogative royal; the concealment of which was formerly
punishable by death, but now ounly by fine and imprisonment.” 3

§ 888, The Transaction how divisible.* — It is quite possible for
g man, in many cireumstances, to commit more crimes than one
in a single transaction.” Can he do it by a single mnpulse ?
Under some circumstances he can; ag, if he discharges a loaded
gun at one whom he means to kill, but accidentally the ball passes
by this one and takes the life of another, he has murdered the lag-
ter, and made an assanlt on the former with the intent to kill him,
by a single touch of the trigger of the gun. If he is tried for
the murder, can he then be procceded against for the felonious
assault, or are the two crimes so far one that a convietion or
acquittal of either will be a bar to an indictment for the other?
This is a different question, upor which it is not certain the
authoritics are agreed. So, coming to the subject of this chapter,
it is in some circumstances plain and in others doubtful, whether
more larcenics than one have been committed in a single transac-
tion, or what is the effect of a jeopardy, upon an indictment for a
part, on an indictment for the residue. Let us, therefore, look
at -—

What has been held.~— It is plain doctrine, followed in all our
courts, that, if in a single transaction more articles than one
belonging to the same owner are stolen, the indictment may
charge the larceny of the whole in one count. Indeed, it is but

v, The State, & Tleisk. 110; Tucker ». . Cheesman, Leigh & C. 140, 9 Cox C. C,
The State, & Heisk, 484 Commonwcealth  100; Commouwealth v Taggert, 8 Brews.
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one lareccny.! And, though the articles should have different
owners, it is, at least, permissible to charge the larceny of them
in the same way.? DBut, of course, whether there is a single
owner or the owners are numerous, the indictment need not,
unless the prosecuting power chooses, embrace all the articles
stolen ; and, if it charges the Jarceny of those only which belong
to a particular person, it is the deetrine of some of the courts
that another indictment may be maintained for those which are
another person’s? Other courts hold, that whether there were
more lareenies than one depends on whether there was more than
one taking, and not on the number of articles stolen or their
ownership ;¢ und, if there was but one taking, there can be only

v. MoKemmey, 9 Gray, 114; Watkins w340 ; Berdeaux » Davis, 55 Ala. 6113

The State, 14 Md. 412; Cornish = The
Htate, 15 Md 208; The State v Gray, 14
Rich. 174

P Vol 1, § 767

2 Vol 1. § 741, 748, T44; Reg. » But-
ton, 8 Car. & I 201, 2 Moody, 20, 2
Towin, 272; Corneille . The Sfate, 16
Ind. 232 ; Wolf ». The State, 41 Aln.412;
Lovett . The State, 19 Texas, 174; Heg.
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The State e Utley, 82 N, {0, 56fi; De Lacy
w. The State, 8 Baxter, 401,

8 Wl 1§ 71TV

4 As to treasure-trove, see ante, § B75,
876,

3 4 Bl Com, 121,

6 Vol. I. § 791 et seq.

¥ Yol. L § 778, 1060-1064

one conviction.b

§ 889. Continued. — Though the articles are not taken and car-
ried away together, yet, if the taking is one continuous transac-
tion, the larceny is onc.® Where the prisoner, having taken an

1 The State v Soyder, 50 N, H. 150;
following The State ». Cameron, 40 V.
555 ; and overruling The State » Nelson,
8N, 10163, s . The State v Williams,
10 Hurmph. 101; Quilzow v The State, 1
Texas Ap. 47 ; The State v. McCormack,
& Ovegon, 236 ; Kelly w. The Btate, 7
Baxter, 323; The State v. Faulknoer, 8%
Lig. An, T25.

! Topton o The State, 7 Misso. 53
The State w. Dunicls, 32 Misso. bS8,
The Stute ». Morphin, 37 Misso. 874,
Reg. v Bleasdale, ¥ Car. & K. T63; post,
§ 889; 2 Stark. Plead. 2d cd. 448 and
note: The State v, Newton, 42 Vi, 537;
The Stale v Merrill, 44 N. H. 624; 'The
State ». Lumbert, D Nev, 321; Common-
wealth o, Sullivan, 104 Mass. 532; The
Stute v ennessvy, 23 Ohio State, 359;
Wilson #. The Stute, 45 Texas, 76; Huod-
zon », The State, 8 Texas Ap. 161 Addi-
son . The State, 8 Texas Ap. 40, This
doctrine i3 denied in a Tennessee case,
which holds, that & count charging the
larceny of property of A and property of
3 is double, and thercfore 1o be quashed.
There were deemed to be as many dis-
tinct offences as owners of things stelen.
“ Livery larceny,"” said the learned judge,
“includes a trespass to the person or
property of the owner of the thing stolen,
A larceny of the properiy of (FTirien was
nao trespass to the person or property of

Corbitt, and wice cersn.”  Morton v, The
Staie, 1 lea, 498, 499, This rcasoning
overlooks the fact, that the acceusation
does not come from the private persons
tresprased upen, but from the State, and
the nawes of these persons are given sim-
ply as descriptive of the one act of tres.
pass whereof the State complains. An
assault is a trespasa; but, where by one
act (WO persons are thus trespasscd upon,
an indictment is good and not donble
which in one eount sets out this trespass
aceording to the fact, Crim. ’roced. IT.
§ 60,

3 The State » ‘Thurston, 2 AceMul
382; Heg. v DBreticl, Car. & M. 609;
Cowrmonwealth » Sullivan, 104 Masa
562 ; The State ». Lambert, 9 Nev. 821,

+ The State ». Newton, 42 Vi 637,
And see The State v. Hennessey, 23 Ohio
State, 830; Scarver v». The Staic, 53
Missis. 407.

5 The State v. Morphin, 37 Misso. 373,
and the other Missouri cases, and some
from other States, cited supra. See also
Bell v. The State, 42 Ind. 335; People »
Connor, 17 Cal. 354; Reg. v Enight,
Leigh & C. 878, 9 Cox C. C. 437; Iinzier
v, The State, ¢ Texas Ap. 542; The State
v. Augustine, 29 La. An. 119.

¢ The State v Frexler, 2 Car. Law
Repos, 90; Rex v Jones, 4 Car. & P, 2173
I'he State ». Martin, 82 N, C. 672.
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article, came back in about two minutes for a second, and in half
an hour for a third, and the indictment was for stealing the three,
Littledale, J., ruled that the carrying away of the first two arti-
cles might be regarded as one transaction, but that the larceny
of the third was a scparate offence ; the period of half an hour
being too long an interval to consider the act as continuing.!
Plainly, however, such a question is not to be determined by the
number of minutes or hours intervening, but hy the nature of
the trausaction and the special facts. Where one was indicted
for stealing coal, by working, for a series of years, through the
help of innoceent agents, a mine which extended into the lands of
many different proprietors, — Erle, J., intimated that this was
but one transaetion, though he did not absolutely so direct, and

said: ‘I should say, that, as long as coal was gotten from one

shaft, it was one continuous taking, though the working was
carried on by means of different levels and cuttings, and iute the
lands of different people.”?

§ 890. Local.— That this offence, like all others, is local, so
that the offender can be pursued only in the county of its com-
mission,? is explained in * Criminal Procedure.”*

Goods stolen in Foreign Jurisdiction.— In the first volume of this
work, are discussed the principles by which to determine the
indietability of the transaction where goods are stolen under a
foreign jurisdiction and brought by the thief into our own.?

§ 891. United States Bank Bills. — The larceny of United States
bank notes may be punished under State statates.$

¥ Rex v Rirdseye, 4 Cur. & P. 386 4 Bee Crim, Proced. L. § 45 et seq.
? Reg. ». Bleasdale, 2 Car. & K. 765. 8 Vol. I § 136-143.
Sec ante, § 431 8 The &tate v, Banks, Phillips, 5773
& Coon » The State, 13 8m. & M. 240,  8allie v. The Staie, 39 Ala. 601,
506

CHAP, XXVL] TARCENY, COMPOTND, § 895

CHAPTER XXVI

LARCENY, COMPOUND.!

§ 892-894. Introduction.
805839, Larcenies from the Person.
000604, Larcenies from Particular Places.

§ 892. How defined. — A compound larceny is larceny aggra-
vated by some attendant fact, inereasing its enormity ; the com-
pound consisting of the larceny and the aggravating fact. I
may be g — .

Common-law Compound. — A familiar compound, known to the
common law, is Robbery, to be treated of in a chapter further on.
1t consists mainly of larceny and assault.? A less pure compound
is Burglary, already treated of ; one of the ingredients of which
is larceny, actual or attempted, or some other felony? Or the
aggravated larceny may be a — . .

§ 893, Statutory Compound. — The statutes on this subject are
numerous ; but, in one respect, they are alike. They require, for
the constitution of the offence, first, a complete simple larceny;
gecondly, the particular aggravating matter which the statute
points out. What we are to look at, therefore, in this chapter,
concerns simply the aggravations. -

§ 894, How the Chapter divided. —— We shall consider, I. Larce=
nies from the Person ; IL. Larcenies from Particular Pla._ces.

1. Larcenies from the Person.

§ 895, Private : — . _
Stat. 8 Bliz. — The foundation statute respecting larcenies from

the person is 8 Eliz.c. 4, § 2. It deprived of clergy those con-
victed of the «felonious taking of any money, goods, or chattels

L}
1 For matter relating to this title, sge ? Vol. L § 438, 566, 682, 1063; post,
Yol. I § 440, 568. See thiz volume, RospexY.
Larcevy ; BURGLARY ; Roreery., For 8 Ante, § 111, 117.
the pleading, practice, and evidence, see
Crim. Proced. IL § 771 et seq.
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from the person of any other, privily without his kn:owledcre in
any place whatsoever.” 1 o
Not extend to Petit. —* But then,” says Blackstone, it must
be such a larceny as stands in need of the benefit of clergy;
namely, of above the value of twelve pence; or else the foende;
shall not have judgment of death. For the statute creates no
new offence; but only prevents the prisoner from praying the
benefit of clergy, and leaves him to the regular judgment of the
ancient law.” 2 ' ' 7
How far Common Law with us. — There were indictments un-
der this statute in colonial times in Maryland,? and probably in
{Jf:her of the colonies. But benefit of clergy having been abol-
ished in our States,* and special provisions made forbthe punish-
ment of felonies as well as misdemeanors, this old enactment is
no longer of practical force. Yet the interpretations given it b
the English tribunals may enlighten our own, in expoundiny
similar words in our legislative acts. 1 ;
§ 896. “Privily without his Knowledge.” — The words « privil
without, his knowledge” exclude the idea of open violence -y“
therefore a robbery is not within this statute.f Neither is ajn
open 1larceny, without violence ;7 and, “in Brown’s Case, where
the prisoner took the prosecutor’s watch out of his pockc,t while
sleeping, but who was thereby awakened just at the instant, and
canght at his watch, but missed it, Hotham, B., with the ac,lvice
of Aston, J., left it to the jury, whether, under the circumstances
of the case, they would acquit the prisoner of privately stealing.
&c., aud find him guilty of simple larceny; as it could not bf;
well said to be privately stealing where the proscecutor had secn
part of the fact.”® Oun principle, however, if there was enough
done, unknown to the prosecutor, legally to constitute a Iarcenz;r
tholugh there was done also, within his knowledge, something else’z
Whlcl% might be deemed a part of the same offence or not. t?bis is
sufficient ; leaving the question still open, whether it is n:)t suffi-

CHAP. XXV1.] LARCENY, COMPOUND. § 898

cient if the thing privately done is simply a necessary ingredient
in any part of the crime.!

§ 897. On Peyson drunk, &c. — If one is so drunk, or otherwise
80 incapacitated, as not o be capable of knowing what is done,
can private larceny be committed on bim, especially in a place
not private? Mr. East says: “It was formerly holden, that per-
gons aslecp or drunk were not within the proteetion of the act,
which speaks [in the preamble] of places of public resort and
the like, where persons were supposed to use ordinary caution,
and not cxpose themselves by carclessness or mishehavior to these
accidents.”2 The doctrine finally settled appears to be, that, if
the incapacity were brought about by any artifice of the thief,
his case is within the statute;® while, il it came through the
fault of the prosceutor (as where he becomes drunk voluntarily,?
or even possibly throngh such carelessness as accidentally falling
asleep),? the consequence is otherwise. Where there was neither
fault nor carelessness in either the thief ox the prosecutor, but
the latter was asleep of necessity, a stealing from him was held
to be within the statufe.®

Superseded. — But this statute of Elizabeth has been superseded
in Kngland by later enactments against larceny from the person
generally, omitting the words *privily,” &c.; and most of the
American statutes follow the modern English form.”

§ 898, Not Private:—

¥ Prom the Person.” — A common form of the statutory inhibi-
tion is that adopted in Massachusetts; namely, ¢ larceny by steal-
ing from the person of another.” T'o constitute this offence, the
taking need not be eithcr open and violent, or private and fraudu-
lent; if it is with the knowledge of the owner, though without

his dissent or resistance, it satisfies equally the requirements of
the statute.t Snatching a thing from the band is gufficient? And

U See Vol L. § 649, 656; 2 East P. C. 705 Contra, Reading’s Case, 1 Leach,

I For a fuller recital and an exposi-

tio:ﬂl Zf ];His slatute, sce 2 Flast P. . 700,
. Com. 241, And se )

P.C.70L ee % East

3 Kilty Report of Statutes, 168,

+ Vol L § 938,

5 Stat. Crimes, § 222,

& 2 Eust 2. C. 703. The words of the
present Knglish statute, differing from
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these, are “ Whosoever shall rob any
person, or shall steal any chattel, money,
or \'Tlua‘ble security from the person of
gnather, shall be guilty of felony,” &e
Stat. 24 & 25 Vict. ¢, 96, § 40. 7

7 Ih,

8 Brown's Case, 2 East P. C. 702
And see other cascs referred to by Mr
East in the same connection,

701, 702; Woodard ». The State, 9 4th ed. 240, note.

Texas Ap. 412.

2 2 East 1. C. 703

1 Rex v, Branny, 2 East . o7, 1
Leach, 4th d, 241, note.

4 Rox v Gribble, 1 Leach, 4ih ed. 240,
2 ¥ast P. Q. 706; Rex » Kennedy, 2
Lenel, Ml ed. T88, 2 Kast P, C. 704,

5 Rex v, ‘Thompson, 1 Leach, 4th ed.
443, 2 Tast P. . 705. But see Rex n
Willan, 1 Leach, 4th ed. 405, 2 East . C.

6 Huckley’s Case, 2 Lench, 4th od.
789, note; Rex r, Willan, 1 Leach, 4th
ed. 485, 2 Bast 1. €. 706.

T See ante, § 890, note.

3 Commonwealth » ‘Dimond, 3 Cush.
295, And see De Gauliie v. The State, il
Texas, 2. Tt makes no difference that
the person plundered was aslecp. Hallw.
People, 33 Mich, 717. Sce, as tothe ponish-
ment,Commonwealth v, Nofan 5 Cush, 288

? Reg. ». Walls, 2 Car. & K, 214,
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where the prisoner, at a railroad depot, took a bank bill from the
ﬁngers of the prosccutor, who neither consented nor resisted,
saying he would get for him his ticket, and then disappeared,—
the court held that this statutory offence was committed.?

Protection of the Person.— The thing takenr need not be actu-
ally attached to the person, but must be under its protection.?
Probably the same rule applies here as in robbery.? It has been
deewed, that, while a lodger is in his bed undret;sed and asleep,
money in his trunk and the key of it in his pocket are under
the protection, not of his persen, but the house; and a stealing
of them is larceny from the building, not the person.

§ 899. Asportation. —In this sort of larceny, as in simple,
there must be an asportation ;® and there is an English case in
which the majority of the judges considered, that lifting the
article half way out of the pocket is too slight a severaneecﬁom
the person, though it would do in simple larceny.® But in Texas
Fhis was held to be sufficient in larceny from the person.” And,
n Er?gl.and, where a wateh, which the prisoner had drawn out,
was immediately attached by the key to the prosecutor’s button,
therc was deemed to be a severance from the person, as well aq
an asportation.®

II. Larcenies from Particular Places.

§ 900. Under old Common Law. — Under the common law of
England, larcenies from dwelling-houses, shops, and the like, are
mere simple larcenies; unless attended with a breaking of the
habitation at night, when, as already explained,® they constitute
a part of the crime of burglary.® )

©Old Bnglish Statutes, — But there are many old English statutes,

CHAP, XX¥I.] LARCENY, COMPOUND. § 901

some of which are early enough in date to be common law in thig
country,! whercby the benefit of clergy is taken away from theft
committed in such places, under particular circumstances which

the statutes specify.2 Yet, as already explained,® such statutes

have little or no practical operation when the plea of benefit of
clergy is abolished; while the judicial interpretations of them
may be important guides to the meaning of like terms in ihe
legislation of the State.?

§ 901, From *“Dwelling-house” or «House.” — Amoug the more
common of the modern statutory provisions, are those which
make it specially punishable to steal irom 2 * dwelling-house,” or
a “house.” What is a « dwelling-house,” ® and what a * howse,” 8
are explained in other connections. And in * Statutory Crimes”
the law of lareeny and robbery from houses and dwelling-houses
is perhaps sufficiently stated.” A reference to some cases in the

! Commonwealth v. Dimond, supra.

¥ Reg. v Selway, 8 Cox C. C. 235.

% Post, § 1177, 1178.

¢ Commonwealth », Bmith, 111 Mags.
429, And see Rep. v. Hamilton, § Car.
& P. 49, where, after a man had gone to
bed with & prestifute, and had fallen
asleep, leaving his watch in his hat on
the table, & larceny of the watch by her
was lLield not to be from his peraen, See
also Bex » Thomas, Car. Crim. Law, 8d
ed, 205.

& Ante, § 898.
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¢ Rex ». Thompson, 1 Moody, T8.
Bee ante, §. 794, 795, and note.

¥ Flynn v. The State, 42 Texas, 301,

# Reg. v. Simpson, Dears. 421, 18 Jur.
1080, 29 Eng. L. & Eq. 530. Az to Lar-
ceny “ from the possession,” see Rex v.
Robingon, 2 Stark. 485, And see Rex .
Thomas, 2 Hast . C. 605, 2 Leach, 4th
ed. 684, '

® Ante, § 111, 117, 892.
24:: 2 Tast P. C. 623; 4 Bl Com. 239,

note will be convenient.®

From * Shop” &o. —— But the words to designate the place are
numerons. The meaning of “shsp™? is given in “Statutory
Crimes;” so likewise are the meanings of most of the other

terms.

1 Tn a Georgia case, the court ob-
gerved : * Every difficulty might be ob-
viated by an indietment under the Stat.
12 Anne, for stealing to the value of
forty shillings in a dwelling-house, com-
puting the value of the goods according
to Amerjean caleulation. That statute,
as far as it can operate, is in force in this
tate, because it is not in hostility with
any similar section of the penal code,
there being no section providing for the
offcnce of larceny from the dwelling-
house, The penul code of Georgia does
not abropate all the criminal law of
England in force anterior to its passage,
but leaves it ag it was, with a restriction
anly as to any punishment which may be
incompatible with the nature and pur-
poses of a penitentiary sysiem.” The
State v. Muloney, R. M. Charl. 84, Charl-
tom, J.

2 For an enumeration of them, see
4 BL Com. 240; 2 East P. C. 623 et seq.

3 Ante, § 895,

4 In Commonwealth v, Hartnett, 3
Grzy, 450, 451, Metcalf, J., observed:
“ We do not suppese that any Eaglish

statutes for the punishment of larceny
were ever held to be in force in Massa-
chupetts. Yet the provisions of some of
them, end the provisions of acts of Par-
liament for the punishment of other
offences, have been enacted by our legis-
lature, in cvery stage of our history.
And in such cages (as well as in cases
where English statntes respecting elvil
poncerns have been enacted here), it has
always been held, that the construction
previously giveu to the same terms by
the Lnglish courts is the construction to
be given to them by our courts.”

5 Stat. Crimes, § 277 et seq.; Rex v,
Turner, 6 Car. & P. 407; ante, § 104

¢ Stat. Crimes, § 213, 277, 289; ante,
§ 1L

7 Stat. Crimes, § 233, 234, 240, 525.

¢ Point ». The State, 37 Ala. 1433
Taylor » The Btate, 42 Texas, 887 ; Cal-
Iahan v. The State, 41 Texas, 43; Wake-
feld ».The State, 41 Texus, 656 ; Williams
v. The State, 41 Texas, 649; Beg. v Mur-
phy, 6 Cox C. C. 240,

B Stat. Crimes, § 205; Commonwealth
v. Annis, 16 Gray, 197. ’
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§ 902. Goods under Protection of Place, &c. — But the matter
which is the most importan$ is the proposition, illustrated in
“Statutory Crimes,”! that these statutes apply only to things
usually kept in the place wherein the larceny is by them made
specially penal, and kept under the protection of this place, and
to persons who are within the spirit of their provisions? We
have seen ? that, if one going to bed puts his clothes and money
by the bedside, they are under the protection of the dwelling-
house, and not of the person; therefore the stealing of them is

larceny in the dwelling-house.!

§ 903, Wife. — We have seen,” that a wife cannot commit
simple larceny by stealing her husbhand’s goods. In like manner,
if’ she steals the goods of a third person, she does not add to this

simple larceny the ingredient of

laking them “in any building ”

when she takes them in a building owned by her husband. This
is in accordance with the construction which, in England, was
given to Stat. 12 Anne, stat. 1, ¢. T, as explained in the work on
Statutory Crimes.® And though the statutory words have been
in this country changed, it is judicially decided that the ancient
interpretation should still be followed.’?

§ 904. Other Compound Larcenies. — There are various other
compound larcenies; perhaps the most important of which are
those, created by national statutes, for the protection of tho mails.®

1 Stat. Crimes, § 223,

2 Williams ». The State, 41 Texas,
649 Wakefield v The State, 41 Texas,
636; Taylor v. The State, 41 Texas, 387;
Foint r. The State, 37 Ala. 148 ; Martinez
v. The State, 41 Texas, 126; Henry w
The State, 39 Ala, 670,

B Ante, § 898,

% Rex v Thomas, Car. Crim. Law, 3d
ed. 295; Reg. ». Hamilton, 8 Car. & P.
40, As to larceny from a coach, see
Bharpe’s Case, 2 Lewin, 233.

5 Ante, § 872,

8 Btat. Crimes, § 233,

T Commenwealth ». Iartnett, 3 Groy,
450 ; ante, § 900, note.

8 Posted O fferices.— 1. In the Revised
Btatutes of the United States, p. 1064-
16468, § 5103—H480, the reader will find
these and kindred offences set down un-
der the larger titic of * Postal Crimes.”
It would be useless to repeat the pro-
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visions here, but a bricf statement of
legal doelrines and the citation of some
autharities may be helpful ta the reader.
Among the words used in thesc statutes
is— .
2. * Becrete.”” — Thus, ““any person
employed in any department of the
postal service who shall secrete, cmbezzle,
or destroy any letter,” &e. R. 8. of U. 8.
§ 5467. Fur cages expounding this word
“gecrete,” gee The State v, Willinms, :5_(!
Maine, 484; Reg. . Wynn, 1 Den. C. C.
365, Temp. & M, 82, 2 Car. & K. 859, 3
New Sess, Cas, 414, 18 Jur. 107, There
is an English statute not dissimilar to
ours; and, under it, a stamperat the post-
office who purloins a letter merely to
deliver it as a rtissorted letler, and
thue obtein the postage of it, does pot
“gecrete ' it, altliough containing moncey.
The reason once given is, © that, as the
statute extends to such letters only as

CITAP. XXVI |
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Stealing from Vessel. — In Massachusetts, stealing from a vessel
in the night-time has been held to be a distinet offence from that
of stealing from a vessel in the daytime.!

contain valnable documents, the security
of the documents was the object con-
templated by the legislature; and, as
the prisoser had po intention to put
those documents in hazard, or to prevent
the person for whom they were intended
from receiving them, the case, though
within the letter, was not within the
spirit of the act, and the eonviction
was llierefore wrong.” Iex ». Sharpe,
1 Moody, 125, Car. Crim. Law, 3d ed.
147, In barmony with this doctrine, it
is also held, that, if a carrier takes from
the post-office a letter, intending to de-
liver it to the owner, and, at the same
time, to embezzle the postage, he does
not commit {arceny of the letter. Rex
v. Howatt, 2 East P. C. 604, 1 Leach,
4th ed. 88, note.

3. *f Person employed in the Postal
Berviee.” — According to English deci-
glons, a letterearrier is such a person,
even while exeeuting, by direction of a
postmuaster, u eommission nhot strictly
within the ordinary line of his duty.
Reg. ». Bickerstaff, 2 Car. & K. 761, And
80 s any one, not io the ordinaery ser-
vice, while gratultously assisting & post-
master, at his request, In assorting let-
ters. Reyg. ». Rouson, 22 Eng. L. & Eq,
602. But a man, cugaged at a receiving
house of the general post-office in clean-
ing boots, assisting in tying up the letter-
bags, and the like, I8 not a servant of the
post-office. Rex v Poearson, 4 Car. & P.
672, As to the letter’s coming into the
prisoner’s hands * in conseguence of his
employment,” see Rex w. Salisbury, &
Cav, & P. 155. As to a letter-carrier,
with us, sce United States #. *arsons, 2
Blatch. 104,

4. * Post-office.” — A recelving house
is not, in England, a “postoffice,” but
“a place for the receipt of letters.”
Reg. v. Pearson, supra. With us, the
term “ post-office ™ would seem to em-
brace every place of deposit for letters,
used in the regular business of the mail

gervice. It nced not be a puuang set
apart for that use, or any apartment or
room in it, Aeccording to tie extent of
the businces done, it may be a desk, or
trunk, or box earried about a house or
from one building 1o ancther, United
States » Marselis, 2 Blateln 108, And
gee United States v. Nott, 1 MeLean,
493,

5. ¥ Post Letter.” — These words ure
in the English statute ; and, though not
in ours, their equivalent is. Any letter,
posted in the ordinary way, whatever be
its address and object, is & post letter;
as, for example, one to a fictitious name,
put into the post-office to test the hon-
esty of a vierk. Reg. v Young, 1 Den.
C. C. 194, 2 Car. & K. 486, overruling
Reg. v Gardner, 1 Car. & K. 634; s. »,
United States v, Foye, 1 Curt. C. C. 334,
And see Rey. v Rogers, 5 Cox €. C. 243,
But aletter not deposited in the ordinary
way does not come within this designa-
tipn. Therefore, when, on suspicion he-
ing entertained of a letter-carvier, an
assistant inspector wrote and sealed a
letter, enclosing in it a marked sovercigr,
and took an opportunity while ihe car-
rier’s back was turned to place it among
some letters which the latier was sorting,
—this was held not to be a post letter;
and, though the carrier stole it, with the
sovoreign, the judges decided that his
offence was ouly a simple larceny of the
money. Iieg. ». Rathbone, 2 Moody,
242, Car. & M. 220. And see Reg. »
Harley, 1 Car. & K. 89; Reg. v. Shep.
herd, Dears. 606, 86 Eng. L. & Eq. 594,
See alzo Heg. v. Bickerstaff, 2 Car. & K.
761, Itls not impertant, except as aggra-
vating the offence, that the letter shounld
contain money. TUnited States ». Fisher,
8§ MeLcean, 23, The letter need not be
sealed. United States » Pond, 2 Curt.
C. C. 265, where also various other pointa
are stated. And see United States ».
Tanner, 6§ MceLean, 128,

6. Hmbezzloment and Larceny,-=—

! Commonwealth ». McLaughlin, 11 Cush, 538,

VOL. 1L 53

o13



§ 904 SPEOCIFIC OFFENCES. [BOOK X.

Other Questions. — Help on other questions relating to coms=

pound larcenies will be found in “Statutory Crimes.”

For various cases of post-office embez-
glenient and larceny, see United Statea
v. Marselis, 2 Blatch. 108; United States
v. Parsons, 2 Blateh, 104 ; United States v,
Keene, 5 MeLean, 50%; United States
v. Pund, 2 Cart. C. C. 265 ; United States
p. Driscoll, T Lowell, 803 ; United States v,
Famerson, 6§ Melean, 406; Rex v Brown,
Russ. & Ry. 32, note; United Btates v.
Hardyman, 13 Pet. 178 ; Rex ». Ranson,
Ruas. & Ry. 232, 2 Leach, 4th ed. 1090,
7. The Tribunali — Not Felony, —
These post-oflice offences are punishable
only in the United States tribunals; and
are not, like larcenies at the common

1

law, felonies. United States v. Lancas-
ter, 2 MeLean, 431,

! And sce for various pointa: Devoe
v. Commonwealth, 3 Met. 316 ; Common-
wealth » Tack, 20 Pick. 856; Hopking
v, Commonwealth, 8 Met. 460. In Mje-
souri, stealing in a dwelling-house is
grand larceny, without regard to the
value of the property stolen ; and it may
be pumished as such under art. 8, § 83,
of the act econcerning ¢rimes and punish-
ments. The State v. Ramclsburg, 80
Misao, 26 ; The State ». Smith, 30 Misso,
114, Bee, as to the Alubama statutes,
Case #. The Btate, 26 Ala, 17.

For LEWDNESS, see Opex aNp Nororrors Lewpxess, in Stal. Crimes. And see

Vol I § 500, 1083 et seq., 1125 et seq.
614

CHAP. XXVIL] LIBEL AND SLANDER. _ § 907

CHAPTER XXVIL

LIBEL AND SLANDEE,!

& DOB, 908, Introduction.
007-927. Definition and Nature of Libel.
925044, Different Kinds of Libel
045047, Verbal Slander.
$48,949. Remaining and Connected Questions.

§ 905. Common-law Offence. — Libel is an offence under the
common law both of England and of our States.? Verbal slan-
der is indictable only in rare circumstances.

Civil Action. — For each, a civil action may, within recognized
limits, be maintained.

§906. What for this Chapter — How divided. — If we should
compare closely the civil suit and the eriminal, we should dis-
cover places at which the two would seem to proceed on prinei-
ples nearly if not quite identical; while, at other places, they
would be wide apart. It will not compensate us to undertake
the comparison throughout, yet occasionally we may advert to
what is held by the civil courts. We shall consider, I. The Defi
nition and Nature of Libel; II. The Different Kinds of Libel;
III. Verbal Slander; IV, Remaining and Connected Questions.

L The Definition and Natwre of Libel,

§ 907, Classed with Attempt ~- The offence of libel is founded
on the doctrine of attempt.?
How defined. — It 13 any representation in writing,* or by piet-

1 For matter relating to this tiile, see
Vol 1 § 110, 204, 219-221, 308, 319, 470,
484, 500, 540, 591, 734, 761, 98, D1T. See,
in this volume, Brasrueny swvn Pro-
FANENESS. Alse, Nuisance, Vol. 1.
§ 1071 et seq., with some af the succeed-
ing chapters, For the pleading, prac-
tive, and evidence, gee Crim, Proced. I

§ 781 et seq. And sce Stat. Crimes,
§ 388-392.

% Commonwealth ». Holmes, 17 Mass.
338; Commenwealth ». Chapman, 13
Met. 88; The State ». Burnham, 3 N. .
84,
2 Val. 1. § 784 As to atiempls geme
erally, see Vol. I. § 723 et seq.

+ Ante, § 525 et scq.
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§ 909 SPECIFIC OFFENCES, {BoOK X.

ures, effigies,! or the like, calculated to create disturbances of the
peace, to corrupt the public morals, or to lead to any act which,
when done, 15 indictable.?

§ 908. Other Definitions. — Starkie says: “The offence may
consist in the tendency of the communication to weaken or dis-
solve religious or moral restraints, or to alienate men’s minds
from the established constitution of the state, or to engender
hatred and contempt of the king or his government, or the
houses of Parliament, or the administration of public justice, or
in general to produce some particular inconvenience or mischief,
or to excite individuals to the commission of breaches of the pub-
lic peace, or other illegal acts.”3

Concerning our own Definition. — Qur own definition above,
especially in the last clause of it,!is expressed in terms somewhat
broader than are usually employed in the books; but it is be-
lieved to he sustained by the current of decision, as well as by
the true reasons of the law of this offence.

Mischiefs. — Some of the mischiefs, the tendeney to which ren-
ders the writing libcllous, are the following: —

§ 909, First. Breaches of the Peace. — The common tendency,
to which the books oftencr allude than any other, is to create
breaches of the peace. This is sald to be the principal ground
on which libels against individuals are indictable.?

1 1 Hawk., I'. ¢. Curw. ed. p. 542, word “misccilaneous ” is a misprint for

§2,8; Case de Libellis Famesis, § Co. © malieious,” uppears from the cases to
125 a. which the eonrt refers ; namely, Layton

% And see Commonwealth v Clap, 4
Mass. 163, 168, 158, Steele v, Southwick,
9 Johns 214; The State o. Furley, 4 Me-
Cord, 817; Case de Libellis Famosis, 5
Co, 125 .

§ 2 Hrark. Slander, 130. Defined in
Delaware. — We find in ilie books vari-
pus detinitions of libel ; but the following,
fram the Delaware court, copied toa con-
sidlerable extent frows other sources, is not
an uncommon form : - A lbelisa miscelfo-
neous [naficions] publication in printing,
writing, signs, ur pictures, imputing to
another something which has a tendency
to injure bis reputation, to disgrace or
tn degrade him in society and lower him
jn the esteem and the opinion of the
world, or to bring him inte public hatred,
contempt, or ridicule” The State »
Jeandell, 5 Harring. Del. 475, That the
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v, Llarris, 3 [larring. Tkl 406, 407 ; Rice
». Shamons, 2 Harring. Del, 417, 4381,
38, But this definition, the rcader per-
coives, refers merely to libels on individ.
uals, excluding the large and important
class of public libels. Russell, after
dvseribing the various sorts of public
libel, proceeds : Defined by Russell. —
#3Fith respect to libels upon individusls,
thay have been defined to be malicious
defamations, expressed either in printing
or writing, or by signs or pictures, tend-
ing cither to blucken the memory of cone
who is dead, or the reputation of one
who is alive, and thereby exposing him
to publie hatred, contempt, and ridicule.”
1 Russ. Crimes, 8d ng. ed. 220.
¢ Bec post, § 912.
5 Vol.1 § 591; 2 Stark. Slander, 211,
212; Commonwenlth v. Clap, 4 Mass

CHAP, XXVIL] LIBEL AND SLANDER. § 013

§ 910. Secondly. Corruption of the Public Morals. — This is
another frequent ground of indictability. On it rests the entire
class of what are called obscene libels;? and, in a degree, blas-
phemy and profanencss.?

§ 911. Thirdly. Discontent toward the Government. — Undex
this head we have all those publications which, coming shert of
actual treason, tend to create disaffection toward the form of
government under which we live, or toward its administration
and its laws. These libels will be further considered in subse-
quent sections.?

§ 912. Fourthly. Incite to other Violations of Criminal Law.—
In the first volume, was considered the doctrine that any solicita-
tion to commit a criminal act is itself a crime. It is an attempt.t
Now, in libel, the rule appears fo be, though not fully illustrated
by adjudication, that any publication which tends to excite people
to the commission of any crime is a libel; being, by the law ot
libel, made a substantive offence, in distinetion from being left to
punishment as a mere criminal attempt. If seems also to have
been regarded in this way by Starkie.

§ 913, The Limitations and Restrictions of these General Prop-
ositions ; —

How General Doctrines limited in Law. — Our unwritten law
consists of doctrines general in form, scarcely any one of which
is universal in its application. Doctrine limits doctrine. By one
doctrine or a series of doctrines, rights may be recognized and
privileges gnaranteed. If another doctrine appears, it is to have
a certain scope, but not to overturn what is thus established.
Therefore, —

Liberty of Press. — It being fundamental with us that the
proper and open discussion of whatever concerns the public shall
be free, the law of libel is never to be so administered as to im-
pair the just liberty of the press. Consequently, though a par-
ticular publication is such on its face as the general law of libel
prohibits, yet, if a suppression of it would be a restraint upon
that open discussion of proper subjects which is essential to the

163, 168, 169; Case de Libellis Famosia, ¥ Poat, § 841, 942,
b Co. 125 & & Vol L § 787, T68.
1 ¥ol. 1. § 500, 6 2 Stark. Slander, 207 et seq.
2 Ante, § 78 et »eq.
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§ 914 SPECIFIC OFFENCES. [Boox x.

liberty of the people, or to any other public or even private right,
it cannot be punished criminally.

§ 914. Duty to speak. — Not only the liberty of the press must
be preserved, but the liberty of written discourse, as well as of
oral, in all other relations where there is a duty to speak, whether
the duty is due to the person speaking, to the person addressed,
or to the public. If what is written, under such a duty, goes no
further than duty demands, it is not indictable or actionable, un-
less express malice is shown ; otherwise if it goes beyond the line
of duty.? Thus,—

In Discipline — Remonstrance — Criticism -— Advertising for Infor-
mation. — If, in good faith, a member of an Odd Fellows’ society,?
or of a ehurch,® or of a Quaker meeting,® prefers, entertains, or
prosecutes charges against another member, in the course of the
discipline established by the rules, whether written or otherwise
understood, of the body in which the discipline is carried on; or,
if a member of a school district writes in good faith a letter
remonstrating against the appointment of a particular candidate
as a teacher;® or, if any person criticises a liferary production or
work of art, publicly put forth ;7 or, if one, interested in acquir-
ing any particular information, advertises for it;%—in these
cases, and all others resting on the like reason, the man making
the publication, without malice in his heart, is not to be holden
for 2 libel, even though it contains matter, false in fact, of a
nature injurious to another individual? Of course, if he follows
this apparent duty as a cloak to conceal actual malice, the result
is otherwise. The publications described in this section are called
in the law privileged.

1 This doctrine eomes rather from the
cases generally, and the rcasons of the
law, than from express decision.  And see
Reg. v. bMarshall, 2 Jur. 254; Rex v. Bur-
dett, 4 B. & Ald. 85, 132; New York
Juvenile Guardian Soc. v Rouvsevelt, 7
Daly, 188 ; Moriwon v. The State, 3 Texas
Anp. 510

2 The State v. Burnham, 9 N. H. 84;
Bradicy ». Heath, 12 Pick. 163; Gassett
. Gilbert, 6 Gray, 8d; Gilbert ». People,
1 Denio, 41; Commonwealth », Feather-
ston, ® Philad. 534; Williamson v. Freer,
Law Rep. 8 C. I. 393; Robinett v. Ruby,
13 Md. 95; Philadelplia, &c. Hailroad ».
“igley, 21 How, U, 8. 202; Davison ».
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Dancan, 7 Ellis & B. 220; Liddle w.
Hodges, 2 Bosw. £37; Clark ». Moly-
neux, 3 Q. B. D. 237; Jacob w» Law-
rence, 14 Cox C. €. 521; 1 Hawk. . C.
Curw. ed. p. 544, § 8.

® Streety o. Woond, 15 Barb. 105,

* Remington » Congdon, 2 Pack. 310.

5 Rex v Hart, 1 W, Bl 356,

¢ Bodwell ». Osgood, 3 Pick. 379

7 1 Stark. Slander, 805-314; Thomp-
son v. Shackell, Moody & M. 187; Green
v. Chapmnan, 5 SBeott, 840, 4 Bing, N. C.
92,

8 Delany v Jones, 4 Esp. 101,

% Vol. I. § 508,

CHAP. XXVIL.] LIBEL AND SLANDER, § 916

§ 915. Petition to Legislature. — According to Hawkins, “no
false or seandalous matter contained in a petition to a committee
of Parliament” is indictable as & libel.

Proceedings in Court, — He adds, that the same is true of the
like matter “in atticles of the peace exhibited to justices of
peace, or in any other proceeding in a regular course of justice ;”
“for it would be a great discouragement to suitors to subject
them to public prosecutions, in respect of their applications to a
court of justice.”?

Publishing Judicial Proceedings. — When a case has been finally
disposed of, a correct publication of the proceedings is not gen-
erally libellous.® But if the report, though accurate, is accom-
panied by comments and insinuations to asperse a man’s character,!
or statements of the like sort not properly belonging to the pro-
ceedings,® such extraneous matter is indictable. It has been
farther laid down, that & correct account of judicial transactions
cannot be published when it contains matter of a scandalous,
blasphemous, or immoral tendency ;¢ though it is otherwise when
the matter is merely defamatory of an individual.?

Counsel. — Counsel are protected while they keep within what
is material to the cause, but not when they overstep this bound.?

§ 916. Ex parte and Preliminary. — The publication of ex parte
and preliminary proceedings stands on # somewhat differeit
ground. “Where the evidence is ex parte,” says Starkie, ¢ the
party charged bas no means of establishing a defence, and such
premature statements tend to excite undue prejudices against the
accused, and to deprive him of the benefit of a fair and impartial
trial ; and, therefore, in several instances, the publication of mat-
ters of criminal charge, contained in depositions before magis-

trates, has Deen held to be indictable.”? This doctrine has

1 1 Hawk. P. Q. Curw, cd. p. 544, § §;
1 Stark. Slander, 233 et seq.; Wason ¢,
Walter, Law Rep. 4 Q. B. 73

? Ilawk. & Biark. ut supra.

31 Sturk. Slander, 263; 1 Tnss.
Crimes, 33 Eng cod 225; Ryalls »
Leader, Law Rep. 1 Ex. 2084 ; Milissich
v. Lloyds, 13 Cox C. 0, 575,

t Commonweelth ». Blanding, 8 Pick.
304 ; Thomas = Crosswell, 7 Johns. 264,
272, Bee Clark v Binney, 2 Piek. 113;
Bex v. Fleet, 1 B. & Ald, 379.

5 Delegnl v, Highley, 5 Scott, 164, 8

Bing. N. C. 950 5. c. nom. Delegall v,
Highley, 8 Car. & P. 444,

& Rex v Carlile, 3 B. & Ald. 167; 1
Stark. Slander, 264; 1 Russ. Crimes, 3d
Eng. &d. 226.

7 Wason v. Walter, Law Rep. 4 . B.
78, and other authorities above,

8 Gilbart ». T'cople, 1 Denio, 41: Me-
Laughlin v. Cowley, 127 Mass. 316,

% 1 Stark. Slander, 205; Rex v. Fisher,
2 Camp. 665; Rex v, Fleet, 1 B, & Ald,
370 Rex v Lee, 5 Fsp. 123, And sec 1
Russ. Crimes, 8d Eng. cd. 227; Stiles »
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§ 917 SPECIFIC OFFENCES, [Book x.

g-enera.lly been understood to extend to all preliminary examina-
tions before a magistrate, though not in the strict sense ez parte.
But in a case before the Queen’s Bench in Ireland, the court, one
Judge dissenting, refused to grant a criminal information against
a newspaper proprietor for a fair and impartial publication of
such proceedings, though they contained matter reflecting un-
favorably on the accused persons. And the judges deemed that
they were not compelled to a contrary course by the authorities,!
which they considered somewhat conflicting., Yet they allowed
an information to go for collateral reflections on the partles.?
And the Inglish doctrine is clearly so now.3

Publication coatrary to Order of Cowrt. — When a cause is being
finally iried, the judge, we have seen,! sometimes forbids, by
order of court, any publication of the proceedings while the trial
is progressing, and a dischedience to his order is a contempt of
court; clearly, therefore, the publisher in such a case could not
shield himself from an indictment for libel, on the ground that
the libel was but a correct report of what was done.

§ 917. Legislative Proceedings. — The publication of legislative
doings is protected substantially like that of the doings of judi-
cial tribunals.® If an individual is aspersed in his character
thereby, he is without remedy.?

Privilege of Members,— So also the members of legislative as-
semblies are not to be called in question for their official acts, or
for words spoken in debate.® DBut if a member causes a speech,
which contains libellous matter, to be published, he is net pro-
tected In respect of such publication ; for the publishing of it is

CHAP. XXVIL] LIBEL AND SLANDER. § 918

§ 918. Truth in Evidence. — TUnder the common law, i was im-
material whether the matter of a libel were frue or false. Its
effect on the public and individuals was supposed to be, and per-
haps it is, the same in either case. Therefore, though no man
can maintain a civil action for true words which another has
written or spoken concerning him,! yet their truth is, at the com-
mon law, no defence to a ecriminal prosecution? This proposition
is usually laid down of libels on individuals; but, in principle,
and probably in authority, it applies also to all other libels.?
Yet, —

Written under Duty. — This rule cannot strictly extend to libels
published under a duty to speak ;4 for, in such cases, the inquiry
concerning the motive, as whether the act was in good faith or
an intended slander, is proper; and the question of the truth or
falsehood of what is said may be vital to this issue.® And, —

Truth in Mitigation of Punishment.— Under the proper circum-
stances, a convicted defendant may rely, in mitigation of punish-
ment, on the fact that he believed the publication true, though
he may not show it to be really true.?

Truth as to Criminal Information. — If the proceeding is by infor-
mation, a cours having the discretion to grant or withheld if, wilt
generally refuse where the libel probably contained ouly the
truth.’

an act outside of his legislative duties.?

Nokes, 7 Tast, 492; Carr v Jones, 3
Smith, 401,

! Besides eases mentioned in onr last
note, the following were cited : Duncan
v. Thwaites, 3 B. & €. 566, cases eol-
lected in ITodge’s report of Reg. v, O'Do-
herty and Martin at p. 220 Reg.». Clem-
en{, 4 B. & Ald. 218; Lowis & Loevy, Kllis,
B. & F. 537 ; Cox v. Feeney, 4 Fost. & I,
13 : 4
2 Reg. v. Gray, 10 Cox C. C. 154,

& TTsill . Hales, 3 C. P. 1, 319,

L] Ante| § 251,

5 See also Rex v Burdett, 1 Ld. Raym.
148 ; Rex ». Jolliffe, 4 T. R. 285; Reg. v
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Marshail, 2 Jur. 254; Rex » Gilham,
Moody & M. 165; Graves » The State,
9 Ala. 447

§ 1 Btark. Slander, 239 et seq.

- 7 Whason v. Walter, Law Rep. 4 Q. B.
0.
8 Stark, ut sup.; 1 Eent Com. 235,
note; May Parl, Law, 23 ed. 98, 100;
Coffin v, Coffin, 4 Mass. 1. Sce Vol L
§ 461, 462,

? 1 Kent Com. 235, note; Rex o Cree-
vey, 1 M. & 8. 273; Rex v. Abingdon,
i. Esp. ziZﬁéiPcake, 238, Bee Rex v. Wil
iams, 1ow. 471; Rex v. Wright, 8
T. R. 298; Coffin v Coffin, 4 Mass.gl. '

1 1 Stark. Slander, 220 et seq.

2 yol. L § 591; 2 Sturk. Slander, 251;
1 Hawk. I’. C. Curw. ed. p. 543, § 6; 1
Russ. Crimes, 81 Eng. ed. 222; The State
5. Burnham, 9 N, H. 34; Commuonwealth
v. Clap, ¢ Mass. 163, 169; Cropp » Til-
ney, Holt, 422; Rex v Burdett, ¢ B. &
Ald. 63,3 B. & Ald 717; The State w
Lehire, 2 Brev. 446, 2 Tread, 809; Com-
monwealth », Blanding, 3 Pick. 304 Rex
v. Dean St. Asaph, 3 T. R. 428, note;
Rex » Withers, 3 T. R. 428; Rex ».
Shipley, 4 Doug. 73; Rex v Draper, i
Smith, 290; Rex z. Bickerton, 1 Stra.
448 ; Rex r. Dennison, Lofit, 148 ; Case
de Libellis Famosis, & Co. 1260, And
soe People v. Crosswell, 3 Johns. Cas.
338, 3587 ; 2 Stark, Slander, 252, note to
Am. ed. Copied. —On the same prin-
ciple, it is no defence that the libel was
copied from another publication. 1 Russ.
Crimes, 3d Eng. ed. 223 ; Rex v. Holt, 5
T R.43; Commenwerlth v Snelling, 15

Pick. 837; Reg. ». Drake, Holt, 425 ; Rex
v. Bear, 2 Salk. 417; leg. ». Brown, 11
Mod. 86 ; Lamb’s Case, 9 Co. 59 &, Bir
F. Moore, 813, Current Report. — Of
eourse, alsn, it is no defence that the libel
merely echoes a current report or ramor,
or otherwise repeats what some other
person has said. The State ¢. White, 7
Ire. 180.

& And see 2 Stark. Slander, 256,

1 See ante, § 914,

& Commonwealth z. Clap, 4 Mass. 1635
Commonwealih . Blanding, 3 Pick. 804,
314, 816, 817; Commonwealth r. Morris,
1 Va.Cas. 176; The State . Burnham,
O N. H, 3¢4; post, § 937,

& 1iex v. Halpin, 4 Man. & R. 8, 9 B.
& C. 65: Rex v. Burdett, 4 B. & Ald.
814. And see Graves v The State, O
Ala. 447,

7 Rex v, Bickerton, 1 Stra. 498; Rex
v. Draper, 8 Smith, 830; Reg. v. Gregory,
1 Per. & 1,110, 8 A. & E. 907; Rex w
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§ 921 SPECIFIC OFFENCES. [BoOK X,

§ 919. Policy of refusing Truth in Evidence. — The policy of de-
clining to receive the truth in defence has been much questioned,
both in England and the United States. Evidently there are
circumstances casting on one a sort of moral duty to state facts
derogatory to another, not hitherto decmed adequate to make the
communication privileged.! On the other hand, Starkie forcibly
observes: ¢ The admitting truth to be a justification against a
criminal charge would he attended with one difficulty and mis-
chief so great as, without material alterations in our criminal
procedure, to be in effect insuperable. As any one may commence
a prosecution for a libel on any other party, if a justification of
the truth were admissible, the character of an individual might
be made the subject of investigation without his authority, even
without his knowledge, and without his having any opportunity
to defend himself; thus it would be in the power of any two
malicions men most effectually to injure and calumniate any other
individual under the pretext of a judicial inquiry.”?2

§ 920, Statutes changing Common-law Rule. — A sort of middle
course has, therefore, been adopted by legislation in Ingland, and
generally in this conntry ; a statute providing, in substance, that
the truth may be given in evidence, to be a defence only when
the further fact appears that the publication was made with good
motives and for justifiable ends. In some of our States, the stat-
ute is even more favorable to defendants than this. So strongly,
indeed, has this matter impressed itself on the public mind, that
the provision is found even in the constitutions of some of the
States.?

§ 921. Changed Conditiona. — This alteration in the law of libel
but adapis it to an altered state of society. In early periods,
when it was being moulded to present wants, the newspaper was
a thing unknown. Then a written statement by one of an unwel-

CHAP. XXVIL] LIBEL AND SLANDER., § 923

come truth concerning another did no good, since it did not reach
the eyes of the public at large. Butit did tend most powerfully,
in a gemi-barbarous condition of society, to stir up the hot blood
of the person against whom it was made. Wisely, therefore, did
the courts, in those circumstances, forbid the defendant, indicted
for a libel, to rely on its truth in defence. Now all is changed.
Our prisons, the gallows itself, must be deemed in some respects
subordinate to the mightier power of the press, as correctives of
the social wickedness of men. Many a wretch has felt the keen
exposure of his villainy, when voiced from the million-tongued
printed page, as no mortal ever felt the sentence bidding him
mount the gallows to be hanged. Therefore a different rule
should govern this question of libel now, from the one which
properly governed it centuries ago.

§ 922. The Intent.— The universal doctrine of the law, that
there can be no crime without a criminal mind,! necessarily has
its application to libel.2 But—

Implied Bvil Mind. — The courts have held parties criminal by
reason of an implied evil intent, in cases of libel, to a degree per-
haps not witnessed under any other title of the criminal law. In
the first volume, we saw how one is responsible for publications
put forth by his servant;?® but, when a man intentionally and
personally publishes of another matter which is libellous, he ig,
according to the general doctrine, held to have malice in law
against that other, whatever may have been his motives in fact.?
And —

Intend Consequences.— The principle, that one is presumed to
intend the probable consequences of his act, applies also to all
other libels.®

§ 823, In Principle how the Intent. — It is believed, that the
doctrines concerning the intent are not, in most of our States, so
firmly established and aceurately defined as to exclude from the

Eve, 1 Nev. & T. 229, 5 A, & T, 780 ; Rex
v. Miles, 1 Doug. 234; Rex z. Wright, 3
Chit. 162. Bee Rex ». Dennison, Lofft
148,

" 1 Ante, § 914 et seq.

2 2 Btark. Slanduer, 253, 264,

8 In England the provision i3 in Stat.
B8&7T Vict. ¢. 96, § 6; aa to which ses
Reg. v Kewman, 1 Ellis & B. 268, Deara.
85, 22 Law J. x. 5. Q. B. 158, 17 Jur, 617,
18 Eng. L. & Eq. 113; Brown ». Brine, 1

022

]

Ex. D. 5, 6. The statute applies only to
the final trial, not to the preliminary ex
amination; Reg. ». Carden, 5 Q. B. D. 1,
14 Cox G C. 33%; Rog. . Townsend, 10
Cox C. €. 356, As to the United States,
see 2 Stark. Slander, 2d Am. ed. 239,
note; Barthelemy v, People, 2 1Jill, N. Y.
248; Commeonwealth ». Bonner, 9 Moet.
410; Commonwealth v. Snetling, 16 Pick,
837; The State ». Whiie, 7 Ire. 180
Vol. 1. § 319,

1 Vol 1. § 287,

2 Commonwealth v. Snelling, 16 Pick.
337; Rex v Reeves, Peake Ad. Cas. B4
Root ». King, T Cow. 813, Rex ». Harvey,
31 &R 484, 2 B. & (. 257,

F ¥ol. L § 2210 A late interesting
case is Reg. ». Holbrook, 3 (. B. ID, 80, 4
Q. B. 1. 42

t Commonwealth v. Blanding, 3 Pick.
904 ; Commonwealth v, Boonuner, 9 Met,

410 ; Commonwealth . Snelling, 15 Pick.
337 ; Root n. King, 7 Cow. 613; Reg. =
Gathercole, 2 Lowin, 237. But see Rex
w, Jeeves, Peake Ad. Caa. BL

% Reg. v. Lovett, ® Car. & I 462; Rex
p. {Tarvey, 3 13 & 1. 464, 2 B. & C. 2573
Stockdale’s Case, 22 Howell St Tr. 237,
200, See Taylor . The State, 4 Ga. 145
Cunmmnnwealth . Snelling, 15 Pick. 337,

523



§ 925 SPECIFIC OFFENCES. [BOOE X,

judicial mind, in future causes, every inquiry after the true prin-
ciple. All men must submit to the laws. And if one has inten-
tionally published words which the laws declare to be a libel, he
can no more bring forward good motives in defence, than can the
murderer, saying, that he killed his vietim to render him happy
in heaven.! If he published carelessly, not knowing or indiffer-
ent what, he should be held criminally responsible for any libel
put forth, the same as though he had read every word. If he
intrusted his publishing affairs to another, who was a careless,
incompetent person, as he knew, he should likewise be holden to
answer criminally for any libel. But beyond this outer verge the
doctrine should not be carried. When a man — for instance, the
proprietor of a newspaper -— is painstaking in the selection of hig
assistants, is ready to correct any error into which they may have
fallen, is mindful of his high trust as a manager of a vast power,
it is unjust, oppressive, contrary to all true legal rule, for the
judge to tell the jury, that they must conviet him for words
introduced into his sheet by some aceident over which he had no
control.

§ 924. In what Sense the Words.— From the necessity of an evil
intent, proceeds the doctrine mentioned in our first volume, that
the words are to be understood in the sense meant by the party
accused.? Shaw, C.J., stated this doctrine thus: «If is a general
rule of construction, in actions of slander, indictments for libel,
and other analogous cases, where an offence can be committed by
the utterance of language, orally or in writing, that the language
shall be construed and nunderstood in the sense in which the writer
or speaker intended it.” 3

Obscure and Ambiguous. — He proceeds: If, therefore, chscure
and ambiguous langnage is used, or language which is figurative
or ironical, courts and juries will understand it according to iis
trae meaning and import, and the sense in which it was intended,
to be gathered from the context, and from all the facts and cir-
cumstances under which it was used,”*

§ 925. Ironical. — So, also, the form of the libel is immaterial ;
for, if the language is ironical8 or is otherwise so framed as not to

1 Sege Vol. 1. § 309 and note. € Th.

? Vol. L. § 308, & 1 Hawk. P. C. Curw, ed. p. 543,§ 4

s Commonwealth # Knpeeland, 20 Reg. v. Browne, Holi, 425; 8 o. nom
Pick 208, 218. Reg. v. Brown, 11 Mod. 86.
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convey directly the idea meant, yet, if it is adapted to accomplish
the evil purpose, it i3 sufficient.?

Incomplete Bxpression. — Ant incomplete expression is sufficient,
provided it is understood ; as, if the words are “ the bishops,” the
meaning may be shown to be * the bishops of England.”? So “a
defawatory writing,” says Hawlkins, expressing only one or two
letters of & name in such a manner that, from what goes before
and follows after, it must needs be understood . to signily such a
particular person, in the plain, obvious, and natural construction
of the whole, and would be perfect nonsense if strained to any
other meaning, is as properly a libel as if it had expressed the
whole name at large ; for it brings the utmost contempt upon the
law to suffer its justice to be eluded by such trifling evasions ;
and it is » ridiedlous absurdity to say, that a writing which 1s
understood by every the meanest capacity cannot possibly be
understood by a judge and jary.”?

§ 926, What Act is necessary. — No crime is, at the common law,
committed except when there is some act added to the criminal
intent# This proposition indicates the true doctrine concerning
libels, us indietable offences ; it is not necessary that there ghould
be any completc publication, but —

Attempt. — An attempt to publish, wherein there is an act and
not merely an intent, is alt which the law requires.® Perhaps,
in striclness, the attempt is not o be deened a substantive
offence, but -to stand on the ground of other attempts; vet, as
this offence of libel is misdemeanor, not felony, the distinction is
practically uuimportant.

§ 927, Merely writing Libel — The attempt appears to be suffi-
cient where the party merely writes a libel, with the criminal
intent.’ '

Publishing. — And for one to commit the full offence of publish-
ing, he need not make the publication general ; to cause it to be
gonveyed to any person who reads it, is sufficient.” Even the

1 8ee Rex v Woolfall, Lofft, 776; 5 Rex v, Paine, 5 Mod. 163, 167.
Rex v. Slaney, 5 Car. & P. 218; Rexw 8 Rex v, Burdett, 4 B, & Ald. 95, 1ov,
Jenour, 7 Mod, 404, Rox r. Paine, 5 Mod. 163, 167. Ses,
2 Baxter's Case, 3 Mod. 69, And esee however, Lamb’s Case, 9 Co. 59 5, Sir F.
Barnett », Allen, 3 H. & N. 376. Moore, 813, And see Rex v Bear, 3
& ] Hawk. P. C. Curw. ed. p. 543, § 5. Salk. 417; Anonymous, 1 Vent, 31,
i Vgl L § 204-206. 7 Swindle v. The State, 2 Yarg. 581
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sale of an obscene print in private, to one who first requesied to
gee it, the motive being to prosecute the seller, has been deemed

an adequate publication.? Moreover, —

To Person libelled. — The full eriminal offence is committed by
sending the libel to the one libelled, though it reaches the ears of
no third person.? But for this the civil action cannot be main-

tained.?

II. The Different Kinds of Libel.

§ 928, What for this Sub-title,. — Degcending now from this gen-
eral view of criminal libels, we shall classify them, and subject
each class to a minuter inspection.

§ 929, Libels on Private Individuals : —

How defined. — A libel of this class is any writing, picture, or
other like representation of a nature to blacken the reputation of
the person, or to hold him up to contempt and ridicule.®

What accomplish, — There is no need it should actually effect
this object ; it may, indeed, be powerless ;% but it must be calcu-

lated to produce the result.

§ 930. Imputing Crime. — It does not require the imputation of

1 Reg. v. Carlile, 1 Cox C. C. 220,

% Phillips + Jansen, 2 Tap. 624; Rex
v. Pownell, W, Kel. 8%; The State o
Avery, T Conn. 226; Rex v. Wegener, 2
Stark. 243; Swindle v The State, supra;
Reg. v. Brooke, T Cox C. (. 251. And
ger, on the matter of this section, 1
Hawk, . C. Curw. ed. p. 845, 546, In
England a eriminal information wae re-
fused, for a letter between private indi-
viduals, containing abusive matter, but
nat exciting to a breach of the peace.
Wightman, JI., obacrved: “ No doabt the
expressions mado use of in this letter
are libetlous, and would sapport an in-
dictment; but I do not think you have
ghown such a case as calls for the inter-
vention of this eourt.” Ex parte Lhale,
2 Com. Law, 870, 871, 28 Mng. L. & 1iq.
165.

3 Sheffill v, Van Deunsen, 13 Gray,
804.

& Ante, § 908, nota; 1 Hawk. P. C.
Curw. ed, p. #42, § 1; Commonwealth »,
Clap, 4 Maes. 163, 158; Dexter v. Spear,
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4 Mason, 115; The State v. Henderson, 1
Rich. 179; Rex v Benfield, 2 Bur. 980;
Hillhouse ». Dunning, 6 Conn. 391
Steele » Southwick, 9 Johns. 214; The
Siate ». Furley, 4 MeCord, 317; The
Btate ». Atkins, 42 Vi. 252, On what
Prineciple. — Starkic says: “Tt secms to
be perfeetly settled, that any malicious
defumation of any person, expresszed in
print or in writing, or by means of picts
urea or signs, and tending to provoke
him to anger and acts of viclence, or to
expose him to public hatred, contempf,
or ridicule, amounts to a likel in the in-
dictable scuse of the word. And since
the reason is, that such publications
ereate il blood, and manifestly tend to a
disturbance of the public peace, the de-
gree of discredit is immaterial io the
essence of the libel, since the law cannot
determine the degree of forbearance
which the party reflected upon will ex-
ert,” &e. 2 Stark, Slander, 210, 211
& Rex v. Woodfall, Loift, 776.
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a crime ;! though such imputation is generally, perhaps always,
sufficient to render the publication libellous.?

Compared with Actionable.— And *it seems,” says Starkie,
« that, in general, where a defamatory libel reflecting on the char-
actor of an individual will support an action for damagces, the
publication of it amounts to an indictable offence, inasmuch as i
tends to provoke animosity and violence, and to disturb the peace
of society.” ® But the similitude is not complete between libels
indictable and actionable.?

§ 981. Tustrations of Words not Indictable. — The following
have been adjudged not libellous: —

Refusal to water Street. — “ The above druggist, in the city of
Detroit, refusing to contribute his mite, with his fellow-merchants,
for watering Jefferson Avenue, I have concluded to water said
avenue, in front of Pierre Feller's store, for the week ending
June 27, 1846 ;" the court observing, that one had a right to
refuse, therefore the statement of his refusal had no legal ten-
dency to hold him up to ridicule or contempt.®

Contradict Witness, — Nor ig it libellous to publish & positive
contradiction of facts sworn to by a witness; because this does
not 1imply perjury by the witness.®

Beware of Facta, &e. — The following words come short: “ Dear
Sir, As Mrs. Revnal says she has been most cruelly censured with-
out a cause, which is absolutely false, I would advise her to be-
ware, lest facts, which are stubborn things, be brought to light,
and you will then see who you keep under your roof. She need
not go among her female friends and say she has been cruelly
censured, as from her general character, which is perfectly and
universally known, we are sure to hear all she says. Yours, &c.,
John Farley.” 7 '

General Abuse. — And terms of mere general abuse are not
enough8 Accordingly the words, ¢ The mayor and aldermen of

1 The Stata v. Henderson, 1 Rich. honse v. Dunning, 6 Conn. 139; Walker
179: Clement v. Chives, 4 Man. & R. o Winn, § Mass. 248,

127; & c. nom. Clement ». Chivis, 9 B. 3 2 Stark. Slander, 211, 212. And
& C. 172; Hillhouse ». Dunning, 6 Conn. sce Smith v. The State, 32 Texas, 504.
891 ; Steele v Southwick, ¢ Johns. 214 ; 1 See, for instance, ante, § D18, H27.

Clark ». Binney, 2 Dick. 118; Rex v & People v. Jerome, 1 Mich. 142,
Powneli, W. Kel. 58. & Steele v. Southwick, 9 Johns. 214,
? The State v. White, 7 Ire, 150 ; Hill- 1 The State v. Farley, 4 McCord, 317
8 Tappan ». Wilson, 7 Ghio, 160
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A are a pack of as great villains as any that rob on the highway,”
were held in an old case not to be indictable; the somewhat
singular reason assigned being, « for what is it to the government
that the mayor, &c., are a pack of rogues?”!

§ 932. Tustrations of Words Indictable. — On the other hand,
the foliowing are specimens of adjudged libels: A published
staternent, that a person named has been guilty of gross miscon-
duct, in insulting two femalcs and some gentlemen, in g barbar-
ous manner ;* a printed account of 4 ludicrous marriage, between
an actress and a married man ;3 a statement, that & person men-
tioned voted twice for officers on the same hallot at a State elec-
tion ;* that he attended a political meeting while his wife lay
dead at home ;% that he labors under mental derangement.’

“Swore terribly.” — S0 of the following words: ©¢Our army
swore terribly in Flanders,’ said Uncle Toby s and, if Toby were
here now, he might say the same of some modern swearers; the
man [a witness] is no slouch at swearing to an old story.” For
if we assume that these words do not imply perjury, still they
hold up the person to contempt and ridicule, us being too thought-
less if not too criminal duly to regard his obligations as a witness,
and unworthy of credit.” The same was held, where a party to
a public investigation into his conduct as an officer published, in
a report of the investigation, the following comments on the tes-
timony of a witness: I am extremely loath to impute to the
witness or his partner improper motives in regard to the false
accusations against me: yet I cannct refrain from the remark,
that, if their motives bave not been unworthy of henest men,
their conduct in furnishing materials to feed the flame of calumny
has been such 28 to merit the reprobation of every man having &
particle of virtue or honor. They have both much to repent of
for the groundless and base insinuations they have propagated
against me.”® Likewise —

1 Rex v. Granficld, 12 Mod. 98, Sece stop to this intermeddling in private
 Rex v Baker, 1 Mod. 33; Rex v Waite, families.” :

1 Wils. 22; Rex ». Spiller, 2 Show. 207. + Walker ». Winn, 8 Mass. 248.

2 (Clement ». Chives, 4 Mun. & R, 127; 5 The State ». Atking, 42 Vt. 252,

4. ¢, pom. Clement ». Chivis, 9 B, & C. 8 4 Stark. Slander, 181; Rex v. Har
172, vey, 2B, & C. 237,

3 Rex v, Kinmersley, © W. Bl 204, 7 Steele », Southwick, @ Johns. 214.
The court, on granting the information, 3 Clark v. Binney, 2 Pick. 113,
observed; “It is high time to put a
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" Hireling Murderer.” — It is indictable to publish of one, that
he is a “hireling murderer.”?

§ 983, Mlustrations of Libels addressed to the Person. — Of libels
addressed fo the person complaining, the following are specimens:
“You are a scoundrel, and defranded the king of his duty; I
will prick you to the heart, and call you to an account.”? Also
a letter, by a man, to the wife of another (in Connceticut, where
adultery is felony), implying that she had -acted libidinously
toward the writer, and had invited him to an adultercus inter-
gourse with her, and sought opportunities for consummating the
act; the object of the letter being to insult and abuse her,
debauch her affections, alienate them from her husband, entice
her into adultery, and bring her inte disgrace and contempt.?
These were held to be indictable libels.

§ 934, Libels on Bodies of Men and Corporations :—

Numbers. — A libel need not be on a particular persont If
directed against many it is equally an offence, and perhaps the
fact of numbers defamed renders the act the more reprehensible.?
Therefore, ~—

Corporatlon. — A corporation is in proper circumstances indiet-
able for libcl.® The words “ whenever a burgess of it puts on his
cap and gown, Satan enters into him,” werc once adjudged ade-
quate ;" but we may doub$ whether they should be so deemed now.

§ 985. Libels by Corporations: —

In Corporate Capacity, — A corporation, in its corporate capacity,
has been held liable to a eivil action forlibel.® The consequence
ig not inevitable that therefore it would be indictable,? yet such
also has been adjudged.’’

Individual Members.—— However this may be, the individual
members who participated in the libel are indictable, even though
it was published in the corporate dapacity.” Therefore an order,
entered in thie books of a corporation, stating thut one named,
against whom large damages in a suit for malicious prosecution in
carrying on an indictment had been recovered, acted from good

1 8inith v. The State, 32 Texsas, bHM. 7 Rex ». Baker, 1 Mod. 35,

2 Rex v Pownell, W. Kel. 58, 8 Aldrich ». Press Printing Co., 8 Minn.

3 The State ». Avery, 7 Conn. 208, 133.

4 2 Stark. Slander, 213, ? Vol. I § 422,

5 See Vol. I § 282, 235, 243-246, 250— ¢ The State ». Atchison, 3 Lea, 729,
252 ; ante, § 147, 161. 1 Vol. 1. § 424,

& The State v. Boogher, 3 Misse. Ap.
442; Brennan v Tracy, 2 Misso. Ap. 540
YOL. II. 34 529
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motives, was held o subject the members making it to an infor-
mation for libel. Said Buller, J.: « Nothing can be of greater
importance to the welfare of the public, than to put a stop to the
animadversions and censures which are so frequently made on
courts of justice in this country.”!

§ 036. Libels on Official Persons : —

Specially reprehensible, — Libels on official persons are gpecially
reprehensible.  Therefore ——

Gonduct of Jurors.— It is indictable to publish of one in his capac
ity of petit juror,in a civil cause, that he agreed with another jurot
to stake, npon a game of draughts, the decision of the amount of
damages to be awarded.? So it is libellous to say, © the grand
jury that presented me are perjurced rogues ; ” the court observing,
« The words are scandalous, and an offence, though the present-
ment were false ; for a grand jury ought not to be called * perjured
rogues,’ though they had by mistake or misinformation made a
false presentment.”® And although it is lawful “with decency
and candor to discuss the propriety of the verdict of a jury or
the decisions of a judge,” —yet, if a publication contains no

reasoning, and is put forth with the view of bringing into con-

tempt the administration of justice, not of illustrating truth, it is
libellons.?

Town Clerks. — A criminal information was once granted on the
following words, in a letter to a mayor: I am sure you wilt not
be persnaded from doing justice by any little arts of your town
clerk, whose consummate malice and wickedness against me and
my family will make him do any thing, be it ever so vile.”®

Tustice of Peace. — Another, for publishing, of a justice of the
peacc and alderman, that he was scandalonsly guilty of telling a
lie; * nothing,” says the report, “ tending more to breach of the
peace than the word Zie.” ®

§ 987, Libels on Candidates for Office : —

How far Privileged. — The books are less distinct than one
would expect on the question, how far, in our elective gov-
ernment, scandalous publications reflecting on candidates for

1 Rex v. Watson, 2 T. B. 199. Collins, 9 Car. & P. 456: Commonweslth
2 Cpmmonwenlth v Wright, 1 Cuash. »v. Snelling, 16 Tick. 821,

y 5 Rex v. Walte, 1 Wils. 22,

3 Rex ». Spiller, 2 Bhow. 207, 210, & Rex v, Staples, Andr. 228. And ses
4 Rox v. White, 1.Camp. 859, note. Rex v. Brigstock, 6 Car. & P. 184,

And see Anonymous, Lofft, 462; Reg. v

580
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office are privileged.! To render privileged any communication,
it should be made properly, to the proper persons. Therelore, if
a man is a candidate, not for the popular vote, but for appoint-
ment to office by officers having the appointing power, this fact
does not render privileged an attack on him through the newspa-
pers ; it simply protects a proper remonstrance to those in whom
the appointing power is lodged.? Again, —

Truth in Bvidence, — Without the help of a statute allowing the
truth of a libel to be given in evidence, one indicted for a libel
on a candidate for office may show it to be truc in khis justification.?
But —

Whether fully Privileged — This i8 not holding the libel fo be
privileged in the full meaning of the expression, rendering it
sufficient in defence that the motives were good and the words
were believed to be true ; and, in this sense, the Minnesota court
luid it down distinetly and foreibly, that libellous matter, pub-
lished in a newspaper, in regard to a candidate for public office,
is not privileged.* On principle, if a man is a candidate for the
popular vote, and there are newspapers cirenlating in his district,
a duty is imposed on all good citizens to communicate to the
voters information eoncerning his fitness, and the newspaper is
the proper channel ; so that the communication becomes privi-
leged, And this is believed to be the better doctrine even in
point of authority.b ‘

1 Ante, § 014 for meritorionz conduet.” Commoa

2 IIunt ». Bennett, 19 N Y, 178,

3 Commonwealth » Clap, 4 Mass. 163,
169; Root v King, 7 Cow. 613 ; ante, § 018,

4+ Aldrich v Press Printing Co., B Minn.
138.

5 Tn Townehend Slander & Lib, 2d ed.
§ 247, is a full eollection of authorities,
and the question well put by the author.
There iz a wide difference between what
is said about an officer and a candidate
for office.  Parsons, 'C.J., once intimated
that every person holding an elective
office should be regarded as a eandidate
for such office ; “for,” he szid, * a8 a re-
clection is the only way his constiluenis
cun manifest their approbation of his
conduet, it is to be presumed that he is
conzenting to a re-election if he does not
disclaim it. For every good man would
wigh the approbation of his conatitucnts

wealth ». Clap, snpra, at p. 169, 4. p
1808, These observations, the reader
will note, were made before the ouwls
among the demagngues had established
the principle of “ rotation in office.” At
present, the presumption should rather
be, that every man who talks loudly
ubout political affuirs, and shows hLim-
self to be destitute of political wisdom,
shall be deemed a candidate for office,
particularly for every office for which he
ie specially unfitted. But {o hold that
every officer shull be decmed already a
eandidate for re-election, is to abolish the
distinction altogether; and probably no
judge at the present duy would follow
the dictum of this learned chief juslice.
Conduct at Political Meefing, — Ac-
cording to an English case, the conduct
of a person at a public meeting to pro-
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§ 938, Libels on Distinguished Persons abroad : —

Heavy Offences.— The conmnection of government with govern-
ment is so intimate, that libels on persons of distinction and
authority abroad are particularly repreheunsiblel

mote the cleetion of one to parliament is
& proper subject for discnssion, and un-
favorable comments on it are privileged.
Davis v. Duncan, Law Rep. & C. P
396.

L1 Rnss, Crimes, 3d FEng. ed 246,
Starkie lias colleeted several cases, which
he stales as follows: Instances, —“In
the case of Rex v. IPEon [see Rex o.
D’Eon, 1 W. BL &10, 3 Bur, 1513], an
information was filed against the de-
fendant by the attorney-general for pub-
lishing a lihel upon the Count de Guerchy,
whe was at that time residing in this
kingdom in the capacity of ambassador
from the court of France. The infor-
mation charged the defendant with an
intention to defame the character and
abilities of the Count de Guerchy; to
render him ridieulons and contemptible ;
to arraign lis conduet and hehavior in
hiz character of ambassador: and to
cause it to be belicved that he had, after
Lis arrival in this kingdom, been guilty
of unjust, nnwarrantable, and oppressive
procecdings towards the defendant and
his friends; amid to insinnate, that he
was not fit or qualified to exceule the
offter: and functions of nnbassador. The
defendant wus convicted, — Lord George
Gordon |see Lord George Gordon's Case,
22 Howell 8t. Tr. 213] was found guilty
upon an information, for having pub-
lished some severe reflections upon
the Queen of France, in which she was
represented as the leader of a faction;
gnd Mr. Justice Ashurst in passing sen-
tence observed, that, unless the authors
of such publications were punished, their
libels would be supposed to have bieen
made with the connivance of the State.
—The defendsnt, John Vint [sce Vint’s
Case, 27 Howell 8t. Tr. 627], was found
guilty npon an ‘infurmation, charging
him with having published the following
libel: ¢ The Kmperor of Hussia is ren-
dering himself obnoxious to his subjects,
by vavious acts of tyranny; and ridicu-
loue in the eyes of BEurope, by his incon-
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sistency ; he has lately passed an edict
to prohibit the exportation of deals and
other naval stores. In consequence of
this ill-judged law, a hundred sail of
vessels are likely to return to this coun
try without their freight;® with intent
to traduce the Emperor of RKusaia, and
interrupt and distnrl the friendship sub-
isting between that eountry and Great
Britain, — Jeun Peltier [see Peltier’s
Case, 28 Howell 8t. Tr. 520] was found
guilty upon an information, charging
him with having published a malicious
libel, with intent o vilify Napoleonh Bona-
parte, the Chief Consul of the French
Republic, and to excite and provoke the
citizens of the sald republic to deprive
the said Napoleon Bonuparte of his con-
sular dignity, and te kill and destroy
him, and to interrupt the friendship and
peace snbsisting between our Lord the
King and his subjects und the said Napo-
izon Bonaparte and the French repubite.
The most cbinoxious passages of the libel
were these: ‘0! eternal disgrace of
France ; — Cazsar, on the bank of the
Rubicon, has against him in this quarrel
the Senate, Pompey, and Cato; and in
the plaing of Pharsalia if fortune is un-
equual, if you must yield to the destinies
Rome in this aad reverse, at least there
remains to avenge yon a poignard among
the last Romans.” ¢ As for me, far from
envying his (Bonaparte’s) lot, let him

name {I conzent to it) his worthy succes~.

sor. Carried on the shield, let him be
elected Emperor, Finally {and Romulus
recalls the thing to mind), 1 wish that on
the morrow he inay have his apothicosis,
Amen' Tpon the trial, Lord Ellen-
borough, C.J., referred to the cascs of
Lovd George Gordon and Vint, and said,
‘Ilay it down as luw, that any publica-
tion which tends to disgrace, revile, and
defame persons of considerable sitnations
of power aud dignity in foreign countries,
may be taken to be and treated asa libel
and particularly where it has a tendency
to interrupt the amity and peace betwecn

CHAP. XXVII. | LIBEL AND SLANDER. § 940

Btate Courts — United States.— But, for reasons which suffi-
ciently appear in other parts of these volumes,' there may be a
guestion, 10 what extent the State tribunals in our country can
take cognizance of this class of libels; and the United States
courts have no common-law jurisdiction.?

§ 039, Libels on the Dead : —

General Doctrine, — Any writing put forth to blacken the mem-
ory of onc deceased is a libel indictable ;2  for it stirs up others
of the same family, blood, or society, to revenge, and to break
the peace.”* _

§ 940. Tlustrations— (How the Indictment).-—In one case, after
the announcement of the death of a member of parliament, it was
added : * He was blessed with an ample fortune, which he enjoyed
in a manner that rendered him in carly years of life a truly valu-
able husband, and a friend. He could not be called a friend to
his country ; for he changed his principles for a red ribband, and
voted for that pernicious project, the excise.” These words were
held to be a libel; perhaps, in part, because they reflected on the
government.> But something more must be alleged in the indict-
ment — a question possibly of pleading — than simply, that the
defendant published the words. Where the libel was on a private
person deceased, an allegation not charging it to have been made
to bring contempt on his family, or to stir up hatred against it,
or to provoke his relatives to 2 breach of the peace, was held to
be insufficient. “To say, in general,” said Lord Kenyon, C. J.,
“ that the conduct of a dead person can at no fime be canvassed ;
to hold, that, even after ages arc passed, the conduct of bad men
cannot be contrasted with good, — would be to exclude the most
uscful part of history. And therefore it must be allowed, that
such publications may be made fairly and honestly. But let this
be done whenever it may, whether soon or late after the death of
the party, if it be done with malevolent purpose, to vilify the
memory of the deceased, and with a view to injure his posterity,
as in Rex v. Critchley [the case just stated], then it comes within

the two countries.”" 2 Stark. Slander, 3 1 Hawk. P. C. Curw. ed. p. 542, § 1;
216-04. 1 Rusa. Crimes, 3d Eng. ed, 243; Com-
1 Vol, 1. § 177, 178, 180-203; znte, monwealth v. Clap, 4 Muss. 163, 168,

& 281, 281-988, 611. 4 (ase de Libellis Famosis, & Co. 125
? Bee United States v». Hudsom, 7 5 Rex v Critchley, 4 T. R. 129, note

Cranch, 32; post, § 942, post, § 941.
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the rule ; then it is done with a design to break the peace, and
then it becomes illegal.” 1

8 941. Libels on the Government : —

How defined.— A libel on the government is any written cal-
amny tending to excite disaffection toward it.?

Compared with Treason, — Treason, at the common law, is the
xost aggravated form of one general offence, of which libel on
the government stands at the cuter border.?

§ 942. Discussion not forbiddea. — The object of this branch of
our legal system is, not to interfere with temperate and reasoning
discussions of political questions and of public measures, when
conducted in a proper manner to promote lawful reform, but to
check those uprisings of mind which lead to unluwful revo-
lution.*

United States — States. — The courts of the United States have
no common-law jurisdiction of these libels.5 How it is in the
States is a complicated inquiry not to be eutered info here.
Practically the punishment of them is hitherto ncarly or quite
unknown in our country.

§ 943, Obscene Libels : —

Doctrine defined, — The publication of any writing tending fo
corrupt the public morals is clearly a libel indictable. Hawkins
indeed expresses u doubt, whether such a writing, « full of obscene
ribaldry, without any kind of reflection upon any one,” is s0;
but, whatever question may have been entertained heretofore,
“it is now,” in the language of Mr. Starkie, « fully established,
that any immodest and immoral publieation, tending to corrupt
the mind, and to destroy the love of decency, morality, and good
order, is punishable in the temporal courts ” ¢ of England, and in
the common-law criminal tribunals of this country.” Such is an

1 Rex ». Topham, 4 T, I3, 124, 128,

2 1 Gal. Crim, Law, 647; 2 Stark.
Slander, 160 et seq.; Reg. » Drake, 11
Mod, 78; Hex ». Puin, Comb. 358; Rex
v. Horne, Cowp. 672.

3 See ante, § 911,

4 Aqpthorities in last note buot one;
alza Bex v. Woodlall, Lofft, 776; Box »,
Lambert, 2 Camp. 3488; Reg. v Collins,
¢ Car. & P 408; Reg. ». Sullivan, 11
Cox . C, 44,

5 [Tuired States ». Hudson, 7 Cranch,
82; ante, § 938
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6 2@ Stark. Slander, 155.

T Commmaonwealih . Holmes, 17 Masa,
23368; Commonwealth » Sharpless, 2 8,
& k. 91; Bell v The State, 1 Swan,
Tenn. 42, See Ex parte Slattery, 3 Tike,
484, And sce The State ¢ Appling, 25
Misso. 315; Barker ». Commonwealth,
7 Marrts, Pa. 412; People v. Hallenbeck,
Z AlLb. W, Caz. 86: Willls v. Warren,
1 Hilton, 580; Cowmonwealth v. Dejar-
din, 126 Mass. 46,
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obscenc book ! or print2 The law seems to stand on the same
ground, relating to this subject, as to the subject of the exposure
of the person alrcady discussed.? :

§ 944, Circulation by Mail. — The circulation of obscene books
through the mails is prohibited by act of Congress.*

III. Verbal Slander.

§ 945, Whether indictable. — The general question, whether
mere words uttered, but not written, are indictable, scems not
clear on the authorities. As one of prineiple, it embarrasses us
less ; because, since verbal slander is actionable, there appears 10
be no reason why, in cases in which it operates to the detriment
of the public, in distinction from a mere individual, aceording to
the principles of public detriment unfolded in the preceding vol-
ume,’ it should not be punished.

§ 946. Under other Names indictable.— And it is clear on the
authoritics that various forms of oral words are indictable when
called by some other name than slander. Thus, —

Ulustrations — (Blasphemy — Challenge to Duel — Obscenity ). —
We have seen,s that oral blasphemy is a crime ; also an oral chal-
lenge to fight a duel ;7 likewise the public utterance of obscene
words.2  Again, —

Gontempts of Court. — There are contempts of court, consisting
of words spoken to the judge or magisirate, which, as we have
seen,? are indictable.

Uoder Name of Slander.— And in various cases, the broader
general doctrine, that verbal slander, especially against magis-
trates, corporations, and the like, is under some circumstances
indictable, appears to be recognized.® For instance, —

I Commonwealtth », Holmes, 17 Mass,
236; Rex v. Curl, 2 Stra. 788, overruling
Reg. ». Read, 11 Mod. 142,

? Commonwealth v. Sharpless, 2 8. &
R. 91 ; Dugdule v. Reg, 1 Ellis & B. 435,
16 Eng. L. & Eq. 380

3 Vol 1§ 1125 et seq.

4. 8 of U. 8. § 5978; Stat. 1865,
¢. 89, § 16, 13 Stats. at Large, 507,

§ Vol 1. § 230 et seq.

8 Ante, § 76 ct scq.; The State w
Sicele, 3 Heisk. 185

T Vol. I.§ 539.  And see ante, § 312

% Bell » The State, 1 Swan, Tenn. 42;
The State . Appling, 25 Misso. 315; Bar-
ker v, Contnonweaith, 7 larris, Pa. 412;
The State ». Barham, 79 N. C. 646; The
State v. Brewington, 84 N. C. T88.

9 Ante, § 265, 206.

1 Vol I. § 470, 539, 591 ; Rex ». Baker,
1 Mod. 85; Reg. v. Nun, 10 Mod. 186,187,
Rex ®. Darby, 3 Mod. 139, Comb. 6D;
Anonymous, Comb. 46; Reg. » Taylor,
2 Ld. Baym. 879. Sce also 2 Stark
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§ 947 SPECIFIC OFFENCES. [BOOK X

Words against Grand Jury. — The words, merely spoken, that
“the last grand jury that presented me are perjured rogues,”
have been held to be indictable.!

Words pung in Street,— And an information has been main-
tained for singing, in the streets, songs reflecting on the prosecu-
tor’s children, with intent to destroy his domestic happiness.?
But —

Contrary Doctrine. — There are other cases which scem to e
contrary o these, holding the like words not to be adequate ;
and some of them go far to indicate, that no words are alone
indictable as mere slander ; but that they must have some other
foundation on which the crime invelved in the uttering of them
may rest.? Plainly, not all actionable words are indictable ; as,
while a civil suit will lie for calling 2 man a thief, an indictment
will not.*

§ 947. In Principle. — In legal reasom, first, not all spoken
words can be indictable when they would be if written ; secoundly,
under some circumstances, some spoken words must be indictable,
As to the first proposition, reference need only be made to the
rules which govern the civil suit for oral slander. In this suit,
something more must be shown of the words than that they
would be actionable if they were written; and plainly the rule
could not be drawn more tight in eriminal jurisprudence. As to
the second proposition, to say, that in no circumstances wiil the
criminal law bridle the tongue, is to give to this mewber too
great freedom to be tolerated in a civilized eommunity. Sup-
pose, for instance, a man should make it his business to go
through a prineipal street in a large city, telling infamous false
tales of every one whose name he could get,— becoming a com-
mon bearer of this kind of scandal, it would be'a reproach to
the law not te eurb the nuisance.

Slander, 194-197, 208, 220, 221 : Ex parte
Marlborough, 5 Q. B, 955, 1 New Sesa.
Cas, 195, 12 Law J. & s M. C. 105, 8 Jur.
fitd. Bee Rex w Penny, 1 Ld. Raym.
153; Reg. v. Rea, 17 Ir. Com. Law, 584,

L Rex v. Spiller, 2 Show. 207, 21,

2 Rlex v. Benfield, 2 Bur. Y&L

3 Rex v. Weltje, 2 Camp. 142 ; Reg. v.
Langley, 3 Salk. 190, 2 Ld. Haym. 1029;
Reg. v. Rogers, 7 Mod. 28; Rex o Bur-
ford, 1 Vent, 16; Rex v. Wrightson, 11
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Mod. 166 ; Rex v. Walden, 12 Mad. 414,
Ex parte Chapman, ¢ A, & E. 773; Rex
v. Pocock, 2 Btra. 1157, 7 Mod. 310; Beg.
. Sihaftew, 11 Mod, 135; Rex » Leafe,
Andr. 226; Rex v Bear, 2 Sallke. £17; s.c.
nom. Rex o Beare, 1 Td. Faym, 414
413. 8o iald down in Mssorp, The
State v. Wakefledd, 8 Misso A, 11.

i Rex v. Freake, Comb. 13,

5 And gee Vol L § 472978, 339,

CHAP, XXVIL] LIBEL AND SLANDER. § 949

IV. Remaining and Connected Questions.

§ 948, Misdemeanor — Punishment, — Libel is misdemeanor;?
punishable in the way pointed out in the preceding volume.?

Participants. — And we have seen,® that all who participate in
misdemeanors are principal offenders. Thus, “if cne repeats and
another writes a libel, and a third approves what is wrif, they are
all makers of such libel; for all persons who econcur, and show
their assent or approbation to do an unlawful act, are guilty.”

§ 949, Attempt. — We have already, in this chapter, considered
the doctrine of attempt.® On the principle involved in this doe-
trine, the transmission of a sealed letter, containing libellous
watter, is indictable.® It is an attempt to publish the libel.

Bach copy. — Every separate copy of a libel, which a defend-
ant publishes, is a several publication, subjecting him to a distinet
indi¢tment.”

1] Hawk, 1.C, Curw, ed.p. 547, § 2t; Dear, Carth. 407, 408; Rex » Williama.
Rex v. Dangerfield, 3 Mod. 68; Case de 2 Camp. 646; Reg. v Cooper, 1 Cox

Libellis Famosis, 5 Co. 125. . C. C. 268. )
1 Vol.1.§ 940 ¢t seq. ; Rex v, Benfield, 3 Ante, § 926, 527,

2 Bur. 980, 984, 8 Hodges v. The State, & Humph, 112
3 Vol I. § 684089, 705. 7 Rex v Carlile, 3 B. & Ald. 161 ; 6. 0.

t Rep. » Drake, Holt, 425, And sce nrom. Rex v. Carlisle, I Chit, 451,
RBex » Psine,  Mod. 163, 167; Rex o

For LIQUOR KUISANCE, see Stat. Crimea.
LIQUOR SELLING, see Stat. Crimes.
LIVING IN ADULTERY, see Stat. Crimea.
LIVING IN FORNICATION. sea Stat. Crimea.
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