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CRIMINAL LAW.

BOOK X.
SPECIFIC OFFENCES,

Eor ABDUCTION OF WOMEN, as to both law and procedure, see Stat. Crimes.
And sce SeEpucTion. )
ABQORTION, as te both law and procedure, see Stat. Crimes.
ADCU"_LTERATED MILE, sefling of, as to both law and procedure, see Stat.
rimes.

ADULTERY, fornication, and kindred offences, a8 to both law and procedur,
aea Stat, Crimes.

CHAPTER 1.
AFFRAY,

§$ 1. How defined. — An affray is the fighting together of two
Or more persons, either by mutnal consent or otherwise, in some
public place, to the terror of the people.? '

Distingnished from Assanlt — From Riot — How Public, — Anp
assault which happens in & private place, out of the hearing or
seeing of any except the persons concerned, cannot be said to
be to the terror of the people, and is thus distinguished from
an affray; and an affray differs also from a riot in this, that
three persons at least are necessary to constitute a riot, whereag
two persons only may be gailty of an affray.”® So there may
be an affray on a falling out too sudden to amount to a riot.*

§ 2. Purther as to the Place. — We have seen® what is the
meaning of the words  public place” in statutes against gaming,

1 Bee Rior; Rovr. For the plead. 2 Vol. L § 535.
ing, practice, and evidence, see Crim. 2 1 Gab. Crim. Law, 682, And see
Proced. TL § 16 et scq. And for further 1 Hawk. P. C. Curw, ed. p. 487, § L.
views relating to Affray, see Stat. Crimes, * 1 Hawk. P. C. Curw. ed. p. 614, § 3;
§ 639, b42, 560,  As to the right to sup- 1 Russ. Crinles, 34 Eng. ed. 201.

press afirays, sce post, § 653 et seq., and 5 Btat. Crilnes, § 298; Vol I § 1128.
Crim. Proced. I, § 166, 183.

¥OL. II. 1 1



§3 SPECIFIC OFFENCES. [BOOE x.

and in the common law which makes the public exposure of the
person an indictable nuisance; and evidently their signification
is the same in the common-law definition of affray. The indict-
ment must charge the act to have been done at a publie place,
or in some locality which appears to have been public, and the
proof must sustain this allegation.! A field one mile from the
highway, and surrounded by a forest, has been held not to be a
place in which this offecnee could be committed, though three
gpectators were casnally present at the fight;? but an enclosed
lot, ninety feet from the street, and visible from it, has been
adjudged to be public within our definition® If the fight ends
at a public place, thongh commencing at a private one, it is suf-
ficient.4

§ 3. The Pighting — (Words — Blowy — Minor Breaches of Peace).
~— Mere words are not a fighting within the definition of affray.?
And if one by insulting language provokes another to attack him
in a public place, but offers no resistance to the attack when
made, he does not hecome guilty of this offence® If he were
himself ready to fight, while the other gave the first blow, it
would be otherwise.” The majority of the Tennessee judges
apparently laid down the doetrine, that no acts creating terror,
short of coming to blows, are sufficient’® ¢ But,” says Hawkins,
¢ granting that no bare words, in the judgment of the law, carry
in them so much ferror as to amount to an affray, yet it seems
certain that, in some cases, there may be an affray where there
is no actual violence; as, where a man arms himself with danger-
ous and unusual weapons, in such a manner as will naturally
cause a terror to the people, which is said to have been always
an offence at common law, and is strictly prohkibited by many

t The State ». Sumner, 5 Btroh. 53; & (’Neill v. The State, 16 Ala. 85.

CHAP. L] : AFFRAY. §o

statutes.”? The cage thus put by Hawkins seems not to be
one of affray, which requires two persons, but a mere indictable
breach of the peace in the nature of a public nuisance, which
may even be committed by a single individual.* Still it con-
ducts us to the better doetrine; namely, that actual blows are
not necessary, provided the combatants, arming themselves, pro-
ceed so far as reasonably to excite terror in persons who may
witness them.2 Perhaps the true statement is, that what is done
must sustain the same relation to & fighting which an assault
does 1o a hattery.t

§ 4. The Terror. — There seems to be required no actual terror
among the spectators; but such as the law will infer from the
fighting is sufficient in the absence of torror in fact.’

§ 5. Aggravations of the Offence, — Aifmy, like assaunlt,® may be
committed under circumstances of special aggravation, when,
ceasing to be known as affray, it will merely constitute an ele-
ment in a higher crime; or, without changing its name, it will
in fact become a higher offence, or appeal to the discretion of
the court for a heavy punishment, thus, —

Nlustrations — {Duel -—— Persons — Flace, &c¢, — Rescne), — Tt
“may receive,” says Russell, “an aggravation from its danger-
ous tendency: as where persons coolly and deliberately engage
in a duel,” which cannot but be attended with the apparent dan-
ger of murder, and is not only an open defiance of the law, but
carries with it a direct contempt of the justice of the nation,
putting men under the necessity of righting themselves. And
an affray may receive an aggravation from the persons against
whom it is committed: as where the officers of justice are vio-
lently disturbed in the due execution of their office by the rescue
of a person legally arrested, or the bare attempt to make such a
rescue; the ministers of the law being under its more immediate

The State z Heflin, 8 Humph. 84; Wil-
son v. The State, 3 Heisk, 278; Train
& Heard Prec. 27; Crim. Proced. IL
§ 19,

2 Taylor v. The State, 22 Ala. 15
See Vol. I. § 243-248; Simpson r. The
Btate, & Yerg. 356 ; The State » Hein,
& Humph. 84; The State v Sumnﬁif)
Btrob, 53; Reg. v. Hunt, 1 Cox C. €. 177.

3 Carwile v. The State, 85 Ala. 302

1 Wilson », The State, supra.

% 1 Hawk. P. C. Curw. ed. p. 487, § 2,
Bee post, § 26

2

And see 1 Ruas, Crimes, 3d Eng. ed. 292,
Yet it has been held, that, if one by such
abusive lunguage toward another asz is
ealculated and intended to bring on a
fight, induecs the other to strike him, he
is guilty of an affray, though he may be
unable to return the blow. The State
v. Perry, 5 Jones, N. C. 2.

7 The State v. Sumner, 5 Strob. 53,

& Simpsen o The State, 5 Yerg. 356,
See The State v. Allen, 4 Hawks, 366;
Cash v. The Btate, 2 Tenn, 108,

11 Hawk. P. C. Curw. ed. p. 488, § 4.

2 Vol. 1. § 536-540,

3 Hawking v. The State, 18 Ga. 322;
O'Neill ». The State, 16 Ala. 65: The
State v. Tanier, 71 K. C. 288; The State
v. Davis, 65 N. C. 208, The reader who
consults these cages, however, will see
that this sort of offence is sometimes
celled affray.

* Lord Coke says: “ An affray iz 2
public offence to the terrar of the king’s

subjectz; and is an English word, and
go called because it affrighteth and mak-
eth men afrail” 3 Inat. 168, The
word, however, iz said to be derived
from the French effraper, to terrify. 1
Rues. Crimes, 3d Eng. ed, 231.

5 The State ». Sumner, 5 Strob. 63.

§ Post, § 43-54.

T It is evident that & duel would mut
usuzlly, at lesst not always, be an affray.
And gee poet, DUELLING.

3



§7 SPECIFIC OFFENCES. [BooOK X.

protection. And, further, an affray may receive an aggravation
from the place in which it is committed. It is therefore severely
punishable when committed in the king’s courts, or even in the
palace-yard near those courts; and it is highly finable when
made in the presence of any of the king’s inferior courts of
ustice. And upon the same account, also, affrays in a church
or church-yard have always been esteemed very heinous offences,
as being very great indignities to the Divine Majesty, to whose
worship and service such places are immediately dedicated.” !

§ 8. Aggravations, continyed — Raised from Misdemeanor to Fel
ony. ~ When, however, the act, though an affray, amounts also
to some higher erime, it will nsually, in practice, be indicted as
the higher crime. If it constitutes a felony, perhaps the result
will follow from principles already explained,? that it can be
proceeded against only as such; since an affray, at common law,
is simply a misdemeanor,

§ 7. Analogous Offences, — We have seen® that there are
unnamed misdemeanors indictable at the common law, in the
nature of affray, while still they are not technically such. More-
over there are several distinet common-law offences analogous,
in a greater or less degree, to this common-law nuisance of an
affray. It may be well to examine, in this connection, such titles
a8 Duelling, Riot, Rout, Unlawful Assembly, and the like.

Statutory Affrays, — S0 there are statutes, in some of the States,
against fighting fogether, by two or more individuals, in pursu-
ance of a previous appointment, and the like; creating offences
differing, perhaps, in a greater or less degree from the common-
law affray.* _

Statutory Disturbances of the Peaca.— And there are statutes s
and city ordinances® against disturbances of the peace by loud
noises and in other ways, differing more or less in their terms,
and creating offences analogous to affray.

1 Russ. Crimes, 3d Eng. ed. 201,292, 7 Gray, 524 Shelton v. The State, 30

£ Vol. L. § 787, 815, Texns, 431,
¥ Ante, § 8. & Noe v. People, 39 IIl. 96.
¢ And see Commonwealth v. Wel 8 5t. Charles v, Meyer, 58 Misso. 80,
4

CHAF, IL.] ARBSON AND OTHER BURNINGS. § 10

CHAPTER Il

ARBON AND OTHER BURNINGS.)

£ 8 0. Introduction.
10. Wheat is 1 Burning,
11, What is a House.
12, 13, Ownership or Oecupancy of the House.
14-16. Mecans and Intent of the Burning.
17. Statutory Burnings.
18-21. Rernaining and Connected Questions.

8§ 8. Definition.— Arson, at the common Iaw, is the malicious
burning of another’s house.?

§ 9. How the Chapter divided.— The inquiries suggested by
this definition are, therefore, I. What is a Burning ; II. What is
a House; III. The Ownership or Occupancy of the Iouse;
IV. The Mecans and Intent of the Burning. After discussing
these we shall consider, V. Statutory Burnings; VI. Remaining
and Connected Questions.

I. What is a Burning.

§ 10. General Doctrine.— For the partfcular discussion of this
question, the reader is referred to the work on Statutory Crimes.?
The burning must be, not merely of personal property in the

1 See, for matter relating to this title, 2 Inet. 66. Iawkins says: “Arson iz a
Vol. I § 224, 318, 829, 834, 614, 858, felony at common law, in maliciousiy

577, 640, T65, TBL For the pleading,
practice, und evidence, see  Crim,
I'roced. IL § 33 et seg, Ior various
views relating to the law and procedure
in statutory afsons, see Stat. Crimes,
§ 207,218,277, 280, 310,811, 863, 534-538.

2 Vol. L § 559, 'The books do not
differ materially in their definitions of
arson. Lord Coke treats of this ofience
under the title “ Burning of Houses,”
and says: “Burning is a felony at the
common law, committed by any that
malieiouely and voluntarily, in the night
or day, Lburneth the house of ancther,”

and voluntarily burning the house of
another, by night or by day.” 1 Mawk.
P.C, Curw. ed. p. 137, Fast: “ Arson,
which was felony at common law, and
anciently punished with death, is de-
scribed to be the malicivus and volun-
tary burning the house of another” 2
Eagt I C. 1015, The same, 2 Russ,
Crimes, 3d Eng. ed. 548. The definition
in the text is identical with these im
meaning, but in form it is a little more
compast.
8 Stat. Crimes, § 310; Vel. L. § 224,

5



§12 SPECIFIC OFFENCES. [BOOK X.

house, but of something which is of the realty.! There need
not be a blaze ; some wasting must take place of the fibres of
the wood, it is immaterial to how small an extent. And if then
the fire is extinguished, that makes no difference.?

II. What i3 a House.

§ 11. @eneral Doctrine.— Likewise the meaning of the word

* house,” in the definition of arson, is discussed in the work on -

Statutory Crimes.® In general terms, it is a building, with its
out-buildings, finished for habitation ; possibly it must be actually
inhabited, but probably not. In statutes creating arsons, the
word ¢ dwelling-house ” is sometimes employed; and, in such
a case, if the building is finished for habitation, yet if it has
never been inhabited, it does not come within the statutory
term.*

IIL. The OCwnership or Occupancy of the House.

3 12. ones own House. — How the ownership is to be alleged
in the indictment is a question considered in snother connection.
Arsen is an offence against the sccurity of the habitation, rather
than the property.® When, thercfore, we say that the house
burned must be another’s, the meaning is, that it must be an-
other’s to occupy. Cousequently, at eommon law, a man cannot
commit arson of his own house, even when it is insured.” But,
in seme of our States, there are statutes in such terms that under
them a2 man can commit arsor of his own house.® Thus, in New
Hampshire, the words of the statute are, “ wilfully and maliciously
burn any dwelling-house,” and this is held to include the burning
of one’s own habitation when done * wilfully and maliciously ;”
as, said Doe, J., “if he burns it for the purpose of destroying the
home and lives of his wife and children; . . . and there may be
malice in other cases.” ?

1 Grazham ». The State, 40 Ala. 659 218, 2 East P. C. 1025; Rex v. Proberts,

. 2 People ». Haggerty, 48 Cal. 354 2 East 2. C. 1030; Roberts ¢. The State,

3 Stat. Crimes, § 213, 277, 280, 7 Coldw. 359. And see Bloss v. Tobey.2
¢ Commonwealth », Barney, 10 Cusn Pick, 320, 325.

478; St?.t C’rlmes § 289, ¥ The State v, Elder, 21 La. An. 157;
s Crim. Proced. I1. § 36-30. Shephcrd v. People, 19 N. Y. 537.
€ Vol L § 677; The Btate ». Toole, 9 I'ne State v. Hurd, 51 N. H. 176, re-

29 Conn, 842, ferring to ‘The State v, Avery, 44 N. H.
? Rex v, Spalding, I Leach, 4th ed. 592.
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Insured. — Especially there are statutes making it arson for cne
to burn his house or other huilding with the intent to defrand an
insurance office.] The intent to defraud being the gist of this
form of the offence, it hag been held in Illinois to be immaterial,
when this intent exists, whether the policy on the building is
valid or not.2 But the contrary is believed to be the better doc-
trine, namely, that the insurance must be valid ;¥ heeause this is
an attempt to defraund, and in attempts there must be a real or
apparerit possibility of accomplishing the wrong undertaken,®—
as,a oy under fourteen cannot in law attempt to commit 2 rape,®
and forgery cannot be committed of an instrument which if gen-
uine would be of no legal validity.?

§ 13. Tenant — Mortgagor in Possession. -~ Whether a mere ten-
ant at sufferance can, ut common law, be guilty of arson by
burning the premises, is, perhaps, a point not expressly adjudi-
cated, though it scems he cannot.” A man cannot commit it of
a house in which he has a lawful claim to abide: as a tenant
from year to year, or from month to month.® be his term however
short; or under an agreement for a lease;? or as mortgagor in
possession, though the mortgage divested him of the legal title ;0
or otherwise.

Wife — Husband. — Neither does a wife become guilty of this

1 People v. Schwartz, 32 Cal. 160: & P. 175; Rex » Spralding, 1 Leach, 4th

People v. Hughes, 20 Cal. 257. In New
York, by force of the statute, such an
act may be arson of the first degree.
Shepherd . People, 19 N. Y. 537, 542,
overrnling People v Iienderson, 1 Par-
ker, 560, and a dictum in People ». Gates,
15 Wend. 15%.

2 Melonald v People, 47 T 533. See
People ». Hughes, supra.

2 If this proposition has not been di-
reetly adjuadged, it appears to have been
azsumed in various cases. Evans v. The
State, 24 Ohio State, 458 ; Jhons v, People,
25 Mich, 409; The State v. Watson, 63
Maine, 128 ; Rex ». Ellicombe, b Car. &
P. 522, 1 Moody & R. 260; Rex v, Doran,
1 Eap. 127; Reg. v. Kitson, Dears. 187,
20 Eng. L. & 1g. 590,

i Vol I § 738,

5 Vol E § 748,

¢ Vol 1. § 748; post, § 538,

T 8ee Sullivan ». The State, 6 Stew.

ed. 218, 2 East 1% . 10:5; People o
Van Blarcum, 2 Johns. 105, where the
court suid of the question of ownership:

“Ti is enongh that it was his [the occu-
pant’s] actual dwelling at the time;”
and declined to inguire into the terms on
which he held it. DBut see Ritchey w
The State, 7 Blacki. 168; 2 Kast P. C.
1022.

B Rex v, Pedley, 1 Leach, 4th ed. 242,
Cuald. 218, 2 Fast P. C. 1026 ; McNeal ».
Woods, 3 Blackf, 485; Holmes's Case,
Cro. Car. 876, W. Jones, 351; 1 Hawlk
P.C. Curw. ed, p. 158, § 7,10. Tt seems,
however, that he may be an accessory
before the fact to the crime of another
who burns the house. Allen v, The State,
10 Ohio State, 287, 302.

9 Rex ». Breeme, 1 Leach, 4th ed. 220,
2 East . C. 1026,

19 Rex v. Spalding, 1 Leach, 4th ed.
218, 2 East P. C. 10256,
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offence by burning her hushand’s house.! So also, if, under the
late statutes which prevail in most of cur States, a wife owns the
house in which she and her hushand reside, he cannot commit
arson by burning it, though the statute of arson has the words
“ dwelling-house of another.”?

Servant. — A sorvant, however, who merely dwells within the
building while the legal possession remains in the master, sustaing
to it a different relation, and he commits the offence when he
maliciously burns it.2

Landlord. — There is little doubt, though the point appears not
to have been directly decided, that, if a person maliciously sets
fire t0 a house of which he is the general owner, but which is
lawfully in the possession of another, as tenant or otherwise, it is
arson.t

Widow dowable. — A widow, entitled to dower, eannot claim to
occupy any part of the premises, until the dower is assigned to
her;5 therefore she has not such an interest therein as frees her
from the guilt of this offence, if she maliciously burns the house.?

IV. The Means and Intent of the Burning.

& 14. Not Specific Intent — (Aocidental Burning — Degree of Ma-
levolence). — Arson does not belong to that class of offences,
spoken of in the preceding volume,” which require a specific
intent to do the particular thing, in distinction from general mal-
lce.®  Thercfore if one, not meaning to burn a house, accidentally
burns it while cndeavoring to do some other.wrong, he is guilty of
arson, provided the wrong he intends is of sufficient magnitude.?
But because arson is a felony at the common law, and becauss
there is at the common law no low degree of it (such ag man
slaughter 13 in felonious homicide), the courts have required a

1 Rex ». March, 1 Moody, 182, decided v. Erskine, 8 Grat. 624, decided under a
on Stat. 7 & 8 Geo. 4, ¢, 80,5 2. statute, may perhaps be decmed an ad.
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greater evil in the intent, to constitute it where the act is not
specifically meant, than is necessary to constitute most other
crimes of this class.!

§ 156, Burning through Negligence, while committing a Civil Tres-
pass. —Thus, although mere carelessness is criminal,? Lord Coke
has said, what is no doubt correct as a general proposition, that a
burning “ done by mischance or negligence ” is not arson.® And
the same is true where the burning results accidentally from the
intentional commission of a mere civil trespass? DBut if, to de-
fraud an insurance office, where the common law on the subject
prevails, a man sets five to his own house, whereby his neighbor’s
is burned, he is guilty of arson in burning the ncighbor's;® so
that it is not absolutely necessary the intent should be to commit
a felony.

Intent to commit Felony — Burning House not meant. — A _fortior,
if one, intending to burn the house of a particular person, acci-
dentally burns another's, he commits the offence;® as doubtless
he does in all cases where his intent is to do.an act which is a
felony.”

Burning Jail to escapef! —1f & prisoner burns a hole in his cell,
or otherwise burns the building in which he is confined, not from
o desire to consume the building, but to effect his escape, his
oftence must be, according to the foregoing doctrines, arson. And
80 1t has been held.? Ou the other hand, the contrary has also
been held ;1 and, unhappily, on this side are the majority of the
cases. One learned judge, after yielding to the authoritics which
sustain this ervoneous view, added : * If, however, a prisoner, or
& number of prisoners in concert, should set fire to a jail without

1 Vol L § 334, In New York, a stat- £ 2 East P. C. 1019; Vol L § 834,
ute regulates the offence; and, under it, 5 Rex w, Proberts, 2 East P. C. 1030,
there are different degrees. People v 1031; Rex v, Isaac, 2 East P. C. 1031,
Henderson, 1 Parker, 580; Shepherd v, ¢ 3 Inst, 67.

Teople, 19 N. Y. 537. It is so likewise 7 Vol I § 334; 2 Last P. C. 1019.

2 Bnyder v People, 26 Mich, 1068. And
see 2 Bishop Mar. Women, § 152,

? Rex v. Gowen, 2 East P, C, 1027, 1
Lezach, 4th ed. 246, note, -

* Bex v. Harris, 2 Kast P. C, 1023, \

1024, Foster, 113,1156; 1 Gab. Crim Law,
78; 4 BL Com. 221; Sullivan ». The
State, b Stew. & P. 175; Sweetapple ».
Jesse, 5 B. & Ad. 27. Commonwealth

8

judieation of the exact point in the text.
5 Bolster ¢. Cushman, 34 Muine, 428 ;
Bishiop Mar. Women, § 349852,
8 Rex v. Harris, supra.
T Vel T. § 820, 335, 342, 411,
8 Thomas . The Siate, 41 Texas, 27;
Reg. v. Regan, 4 Cox C. C. 335,
? Vol. I § 327, 830, 334.

in some of the ofher States.

* Vol. T. § 218, 217, 318, 321,

3 3 Imst. 67. And see 2 Kast P. C.
I019. “By statute 6 Anne, e. 51, § 3,
says Mr. Fast, ib., *any servant negli-
geutly setting fire to 2 house or out-
house, shall, an econviction before two
justices of the peace, forfeit 1004 or be
sent to the house of correction eighteen
months,”

8 A juil is an “inlabited dwelling-
house,” within the statutes of arsem.
Stat, Crimes, § 207,

9 Luke ». The State, 49 Ala. 30.

0 TPeople ». Cotteral, 18 Johns. 115.
The Stute v. Mitchell, 5 Ire. 350, decided,
however, under a statute, which possibly
infiuenced the reswlt; Delany v». The
State, 41 Texas, 601,  Sce Jenkins v. The
Stiate, 63 Ga. 33.
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such definite purpose, but for the purpose of burning the jail
sufficiently to produce the alarm of fire, and in the consequent
conlusion make an escape, being at the same time indifferent as
to whether the jail was consumed or not, that would be arson.” !
It is difficult to see why this admission should not carry with it
the entire better doctrine.

Two Intents. — And hence we see, that, in arson, ag in other
crimes,? if the accused had the law’s evil intent, his guilt remains,
though he had also some other intent. Thus, if the primary ob-
ject of a prisoner in setting a fire is to obtain a reward for giving
the earliest information of the fire at an engine station, he thereby
fzommit-s arson. And *the jury,” said Erle, J., “ will be perfectly
Justified in finding that his intent was to injure the person whose
property the premises were, and whe would necessarily be injured
by such an act, although he might have an ulterior c;bject of ob-
taining the reward.”3

§ 16. Kindlng Fires incautiously — Burning own House to burn
Neighbor's. — There is another class of cases, governed partly by
the principle laid down in the last two sectioms; and partly by
the doctrine, that, as a question of proof, a man is presumed to
intend the natural and probable consequences of his own volun-
tary act.® If, therefore, one kindles a fire in a stack, situated so
that it is likely to eommunicate, and communicates in fact, to an
adjoining building, he is chargeable with burning the building.’
And for a still stronger reason, if he applies the torch to his own
house, intending to burn his neighbor’s also, and the neighbor's is
burned, he commits this offence.%

V. Statutory Burnings.

§ 17. General View. —In the work on Statutory Crimes, the
topic of the present sub-title is somewhat discussed.” There are,
in the several States, statutes against the burning of shops, dwell-

. 1 Roberte, C. J., in Delany » The State v. Lauglin, 8 Jones, N. C. 854 ;

State, supra, at p. 604. - Oversireet v, The State, 46 Ala. 30
3 Vol. L. § 337-241, . ¢ Holmes’s Case, Cro. Car. 376, W.
¢ Reg. ». Regan, 4 Cox C. C, 835, Jones, 351; Rex ». Pedley, Cald. 218,

& Vol. L § 734, 735. 2 East P. C. 1026; Rex .

& Rex ». Cooper, & Car. & P. 585, Cald. 397. i fiex n. Schofield,
And see Reg. ». Price, 9 Car. & P, 720; ¥ Stat. Crimes, & 535 et 50q.
Rey. v. Flotcher, 2 Car. & K. 215; The other places. s sodn and &4
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ing-houses,! and the like; but the common-law rules concerning
arson are ordinarily sufficient guides in their interpretation.?
Thus, where an act of the Connecticut legislature provided a
punishment for “every person who shall wilfully burn, being the
property of another, any ship or other vesscl, any office, store,
shop,” &c., the court decided, following the common-law rule
concerning arson, that a mere special property in the person

alleged to be the owner is enough?

1 Btat. Crimes, § 285 et scaq.

? Stat. Crimes, § 130-141, 242, 268.

B The State v. Lydn, 12 Conn. 487,
Let us look at a few points adjudged un-
der stututes : —

Inhabited Dwelling, —In Georgia, a
honse from which the cecupants are
temporarily abscnt, while (heir effects
remuin, has been decmed io be an occu-
pied dwelling-house, within a statute
against arson, Johpson v. The State, 43
(a. 116, DBut in New York, where a stat-
ute provided thaf one convieted of © wil-
fully burning any fshabited dwelling”
shnll suffer death ; the court, in constru-
ing it, obkarved : ¢ By the addition of the
word finhabited,’ the legislature evi-
dently intended to make a distinetion
between the act of burning a dwelling-
Louse when persons were actually in it
at the time, and burning an uniohabited
dwelling-lhouse; the one offcnce being
punishable by death, and the other by
imprisonment.” It was held, however,
that the bhyirning need only be the com-
mon-luw burning, it not being necessary
that the entire building should be con-
sumed. People v, Butler, 16 Johns. 203,
204. In a later New York case, where
the offence alleged was arson of the first
degree, which, by the statute, *‘ consists
in wilfully setting fire to, or burning, in
the night-time, a dwelling-house in which
there shall be at the time some human
being ; and evegy house, prison, jail, or

other edifice, which shall have heen

usually occupied by persons lodging
therein 2t night, shali be deemed a dwell-
ing-house of any person so lodging there-
in;* it was held by the majority of the
court, one judge dissenting, that, con-
frary tothe common-law rule, a man may
comniit this offence of slatutory arson
in the first degree by burning hiz own

house. Shepherd ». People, 19 N. Y. 537,
640 : overruling a dictum in People .
Gates, 15 Wend. 159, and the deeision in
People » Henderson, 1 arker, 560.

In one's own QOceupation. — Wehave
seen (unte, § 12}, that under various state
utes one may commit arson of his cwn
house. 8o in Ohio,a tenant may commit
arson of the premises he oceupics, by force
of a statute which has snuperseded the
common law., The statute ia: “If any
person shall wilfully and maliciously burn,
&e,, any dwelling-house, &e., &e., every
person so offending shall be deemed
guilty of arsou.” It will be remembered,
that there are no common-law offcnces
in Ohio. Vol. L § 85. Baid Butliff, J.:
“Our statute against the Dburning of
buildings is not confined to the commons
law offence of arson, or felonious bmrn-
ing. It seems i0 corapréhend that kind
of burning, which, at common law, con.
gtituted merely a high misdemeanor, a3
well ag those which were arson, or felonies,
at common lauw,”  Allen v The State, 10
Ohio Btate, 287, 302,

Time of the Burning, — At common
law, the hutning is equally arson whether
done in the night or day. Herein this
offence differs from burglary. Rut, in
sotne of the Slates, there are statutes
which make a burning in the night 2
heavier erime than io the day. Brooks
v, The State, 51 Ga. $12; Commonwealth
v. Horrigan, 2 Allen, 159 ; Commonweallh
v. Flynn, 3 Cush. 525,

Other Provisions.—— As to other stat-
utes, see The State v. Mitchell, b Tre.
350; People » Van Blarcum, 2 Johns.
105; People v Cotteral, 18 Johns. 115}
Commonwealth v Yesey, 4 Cali, 109;
Commonwealth » Curran, 7 (irai. 619;
Commonwaaltl » Erskine, 8 Grat. 624;
Commonwealth ». Van Shaack, 16 Mass.

11
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VI. Remaining and Connected Questions.

§ 18. Degreo of Orime and Punishment. — Arson is a common-
law felony ;! punishable, therefore, originally with death. But
it i8 now dealt with more mildly in most of the States, as the
reader will see on referring to the statutes?2 The other burnings=
mentioned are of such degree of erime, and subject to such pun
ishment, as the particular legislative act, or the general statutory
law of the State prescribes.?

§ 19. Degrees. — The statutes of New York. divide arson into
four degrees ; but it is not necessary to explain them here. This
is 4 provision of a kind, which, in most of the States, is constantly
shifting.? :

§ 20. Attempts. — According to principles laid down in the
preceding volume,’ an attempt to commit arson or a statutory
burning is an indictable misdemeanors Thus, to solicit another
to perpetrate such an offence, though the one soliciting does not
intend to be present, and the offence is not in fact committed, is
indictable as an attempt.” So is the burning of one’s own house

105; Commonweslth » Squire, 1 Met.
458; The State ». (FBrien, 2 Root, 516
Jones v. Hungerford, 4 GHL & J. 402,
‘Wallace + Young, & T. B. Monr. 155;
Rex v. Taylor, 1 Leach, 4th cd, 49, 2
East 1. C. 1020; Rex v Judd, 1 Leach,
4th ed. 484, 2 T. R, 255, 2 Fast 1° .
1018; Rex o March, 1 Moody, 182 ; Reg.
v. Clayton, 1 Cur. & K 128; Reg. ».
Paice, 1 Cur. & K. 78; The State &, Tay-
Ior, 45 Maine, 322,

1 8 Inst. 68; 2 East P.C.1015; 1 Hale
P. C. 666, 670; Sampson ». Common-
wealth, 5 Watts & S. 335,

% Seo Vol L § 615, 616, 033, 030. As
toe Scuth Caralina, see The State v.
Bosse, 8 Iich. 276 ; as to North Carolina,
The State ». Seaborn, 4 Devy, #05; as to
Virginia, Commonweslth v. Posey, 4
Call, 103; as to the District of Columbia,
United States ». White, 5 Cranch, C, |
78; as to Massachusetts, Commonwe&“
v. Wyman, 12 Cush. 237.

3 See Vol I § 611-628.

4 Bee the proposed Denal Code of New
York, reported by Field and others, com-
missioners, 4. D. 1864, p. 191-193; ante,

12

§ 14, note. *f Adjoining.” — A slztute
providing that the firing of a Dbuilding
not the subject of arson in he first de-
gree, hut adjoining to or within the eur-
tilage of a dwelling-house, shall be arson
v the second degree; the court held,
that the word *adjoining” means in
actnal contact with, Peverelly o Peo-
ple, 8 Parker, 59,

5 Vol. I. § 224, 725 et seq.

¢ 1 Hale P. C. 048 ; Commonwealth »,
Flynn, 8 Cush. 625 ; Reg. ». Clayion, 1
Car. & K. 128,

T People ». Bush, 4 Hili, N. Y. 143
This case wzs, indced, decided under a
statute, which exists in several uthor
States ag well as in New York, providing
that ““every person who shall attewpt 1o
¢commit an offence prohibited by law, and

“in guch attewpt shall do any act towards

the commission of such offcuce, but shall
fail in the perpetration thercof, or shall
be prevented or intercepted in executing
the same, shall,” &e.; yet this stutute is
itself only declaratory of the commoa
law. Bee Vol L § T48; Reg. v. Clayton,
1 Car, & XK. 128,

CHAP. 1:[;] ARSON AND OTHER BURNINGS. §2

with the intent thereby to consume ancther’s, though the other’s
house be not in fact burned.! And if one lights a mateh to set
the fire, but abandons the undertaking on discovering that he is
watched, he commits the indictable attempt.?

§ 21. The Intent in Aftempt — “ To the Terror of the Inhabitants”
— Public Nujisance. — We have seen? that, to constitute an at-
tempt, strictly speaking, there must be the intent in fact, as dls-
tingnished from a mere intent in law, fo do the particular thing.
But the books say, that, if ore, to the terror of the inhabitants,
burns his own house contiguous to other houses, he commits
thereby an indictable misdemeanor.t The principle on which

_this conclusion rests, probably is, that the act of burning is a

public nuisance, and not merely an attempt to commit arson ;
though the Jike conelusion might, under the facts of some cases,
be sustained on the latter, as well as on the former, ground.
When the act iz viewed as a nuisance, however, there is no
necessity that the person should really mean to burn any other
house than his own.

1 Holmess Case, Cro. Car, 876, W. 3 Vol. I § 727-786.

Junes, 851, : ¢ 2 East P, C, 1027 ; Rex ». Proberts,

2 Reg. v. Taylor, 1 Fost. & F. 511; 2 Fast P. C. 1030 ; Rex v. Iszac, 2 Bask
The State v, Johnson, 19 Inwa, 230. P. C. 1031,

For ASSEMBLY UNLAWEFUL, see UNLAWFUL ASSEMBLY,
: 13
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CHAPTER III

ASSAULT.!

CHAP. IL] ASSAULT. § 24

cane to strike him; pointing, in a threatening manner, a loaded
gun at him; and the like.

§ 24, How the Chapter divided. — We shall consider, I. The
Force as being Physical ; II. The Foree as being put in Motion ;
III. The Peril or Fear it creates; IV. The Effect of consenting
to the Foree; V. The Force as being Unlawful; VI Aggrava-
tions of the Offence; VII. Remaining and Connected Ques-

§ 22-24. Introduction.

256~29. The Force as being Thysieal.

20, 31. The same as being put in Motion.
22-34. The Peril or Fear it creates,

35, 38. Effect of conscenting to the Force.
87-41. The Force as being Unlawful.

42-54. Apggravations of the Ofence.

5502, Remaining and Connected Questions.

§ 22, Bcope of this Chapter. — The two offences of agsanlt and
battery are usually treated of in the books together, under the
double title ¢ Assault and Battery.” Amnd the present author, in
his work on Criminal Procedure, treated of the pleading, prac-
tice, and evidence relating to these offences in this way. But the
law of the subject may be simplified by considering “ Assanlt”

first and * Battery ” afterward.

Still, under this single title

Assault, most of what is usually placed under the double title

will be here discussed.

§ 28. How defined. — An assault i3 any unlawful physical force,
partly or fully put in motion, ereating a reasonable apprehension
of immediate physical injury to a human being:?2 as, raising a

! For matter relating to this title, see
Vol. L § 413, note, 422, 470, £48-550, 553,
686, 738, 746, 748, 788, 785, 08, 809, 881,
882, 887, 891, 1081, See this volume,
Barrery. For the procedure, see Crim.
Proced. TI. § 54 et seq. .And see the
discussions in Stat. Crimes, § 216, 463,
480-493, 5060508, 511-514, 518, 560, 568,
761, 752 _

2 Vol. I. § 548. The books contain
various
' Other Definitiona. — ** It seems,” sa
Hawkins,  that ar assault is an atten;x
or offer, with foree and viclence, te do
corporal hurt to another: as, by striking
at him with or without a weapon; or

. presenting a gun st him et such distance
to which the gun will earry; or pointing

14

a pitchfork at him, standing within the
reach of it; or by holding up one's fist
at him; or by any other such like aect,
done in an angry, threstening manner.”
1 Hawk. I C. Curw. ed. p. 110, § 1,
This definition has been generally fol-
lowed by later writers. See also John-
gon #. Tompkins, Bald. 571, 600; 'The
State », Malcolm, 8 Towa, 412. In an
Alabama case, Stone, J., said: “ An as-
sauit iz an attempt, or offer, to do another
personal violence, without actually ac-
complishing it. A menare is not an
assauly ; neither is a conditional offer of
violence. There must he a present in--
tention to strike.” Johnson v. The State,
85 Ala. 363, 368, Another learned Ala-
bama judge once observed: “To con

ticns.

stitute an assault, there must be the
commencement of an act, which, if not
prevented, would produce a hattery.”
Walker, J,, in Lawson v. The State, 30
Ala. 14, Agsin: “ An assault is any at-
tempt or offer, with foree or violence, to
do a corporal hurt to another, whether
from malice or wantonness, with such
vircumstances as denote, at the time, an
intention to do it, coupled with a present
ability to carry such jntention into effect.”
Peck, C. J., in Turver &. The State, 43
Ala. 354, 806, We have likewise the
following : “ The definition of an assault
is an offer or attempt, by force, to do a
corporal injury to another; as, if one
person strike at another with his hands,
or with a stick, and misses him; for, if
the other be stricken, it is a baticry,
wlich is an offence of a higher grade”
Washington, J., in United States v, Hand,
2 Wash. C. . 435, 437, “An assault is
an intentional attempt, by violence, to do
an injury to the person of another. It
must be intentional; for, if it ean be
collected, notwithstanding appearances
to the contrary, that there 18 not & present
purpose to de an injury, there iz no as-
gault. - - . Andit muost also amount te
au attempt; for a purpose to commit
violence, however fuily indicated, if not
accompanied by an effort to carry it into
immedizle exetution, falls short of an
actnal assault.” Gaston, &, in The State
r. Davis, 1 Ire. 125,127,  And the learned
judge goes on Yo say: * It is difficult in
practice to druw the preciee line which
geparates violence menaced from violence
begun to be executed ; for, until the exe-
eution of it iz begun, there can be no
assault. We think, however, that, where
an uncquivocal purpose of violence ia
accompanied by an acf, which, if not
stopped or diverted, will be followed by

personal injury, the execution of the
purpose 18 then begun, and the battery
is mitempted.”” p. 127, 1Ina California case,
Sunderson, C. J.,sald : * In order to con-
stitate anassault, there mnst be something
more tlian a mere menage,  There must
De violence begun to be cxecuted. Dut
wlhere there is a clear intent to coromit
violence, accompanied by acts which,
if not interrupled, will be followed by
petsonal injury, the violenee is com-
menced, and the assault is complete,”
People v. Yslas, 27 Cal. 630, 633. In
The State v, Gorhum, b8 N. H. 152, my
own definition, in the text, was adopted.

A botter but not permissible Deflni-
tion. — If it were competent for & text.
writer to give new shape to the law, I
ghould, after defining a battery, say: An
assault is any indictable attempt to com-
mit a battery. We could then resort to
the doetrine of attempt, as defined in our
previous volume, for the settlement of
undecided points respecting assault, If
this definition were adopted, it would not
make any thing indictable whick is not
go now; but it would probably bring
within the title “assault” some acts,
which, though now punishable hy the
criminal law, have mot hitherto heen
known by this name. The New York
commigsioners, in their proposed Penul
Code, give a deflnition which comes very
near the one which I thus recommend.
It is as follows: *“ An assault is any wil-
ful and unlawful attempt or offcr, with
foree or violence, to do a corporal hurt
to another,” Draft of a Penal Code, 7.
105. DBut a text-writer i3 not permitted
to take such liberties. He must adhere
to the divisions of the law as he finda
them already drawn, —not do as he
would draw them were be framing an
original gede.
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§ 26 SPECIFIC OFFENCES. [BOOK X.

I. The Force as being Physical.

§ 25. Words alone.— The force must be physical. Or, as ex-
pressed by Hawkins, «“ notwithstanding the many ancient opinions
to the contrary,! it seems agreed at this day that no words what-
soever can amount to an assault.”? Even a threat is not such, if
unaccompanied by an attempt or offer to strike.? Yot —

Words with Conduct. — Words may explain and give character
to physical acts ;¢ and may so combine with cirenmstances as to
make that an assault which, without them, would not be such.b
For example, —

§ 26. Arrest—False Imprisonment.— As, to constitute an arrest
the party need not be tonched by the officer,$ it being sufficient
if he is commanded to give himself up and does; so there may
be a false imprisonment, understood to include in law an as-
sault,’ without direct physical contact. Such is the doetrine in
the civil suit for false imprisonment,? and equally in the ¢criminal.?
Thus, in a criminal ease for false imprisonment, in which the
defendant was not an officer, the Tennessee court held, that the

1 Pulton, wha wrote more than two
bundred years ago, said: “He that ia
wronged in his own person, his servants,
orf tenants, by the menace of another,
whereby he suffereth loss, shall have his
action of trespass against the offender
for the said menace and the hurt which
he recciveth thereby ; and the king also
shall have a fine of the offender, for that
the menace waz of life and member, and
suggested to be done vi ef grmis, and so
tended to the breach of the peace. But
if it e such & menace as doth not tend to
the breack of the peace, then the law is
otherwise; for then the party menaced
ehall neither have an action of trespass
or other remedy against the menncer,
neither shall the king have a fine of
him. . .. As menace in words is ac-
eounted in many cases to be a mean of
the breach of the peace, and so Ppunisha-
ble by the laws of the realm; so menac ™
by deeds, by behavior, gesture, woearing
of armor, or nnusual and extraordinary
number of servants or attendants, is so-
vounted to be in affray and fear of the
People, a mean of the Lreach of the

i6

Peace, and so punishable.” Pulion de
Pace, ed. of 1815, 85. 4.

? 1 Hawk. P. C. Curw, ed. p. 110, § 1;
People v. Bransby, 82 N. Y. 525, 5325
Warren » The State, 33 Texas, 617;
Smith », The State, 39 Missis. 521; The
State v, Milsaps, 82 N. C. 549; ante, § 3.

8 The Btate ». Mooney, Phillips, 434;
Smith v. The State, 3¢ Missis. 521,

* The Btate ». Crow, 1 Ire. 375 ; Com-
moniwealth ». Xyre, 1 8. & R. 347; The
State v, Baker, 65 N, C. 332; Colquitt v,
The Btate, 34 Texas, 550.

5 Post, § 84; The State ». Rawles, 66 N,
C. 334; The State ». Shipmen, 1 N. . 513.

§ Gold ». Bissell, 1 Wend, 210, 215 ;
United States v. Benner, Bald, 234. As
to what constitutes sn arrest, and how it
iz made, sce Crim. Proced. I. § 165 et 8.

7 1 Russ, Crimes, 3d Fng. ed. 763; 1
Gab. Crim. Law, 82; post, § T47.

8 Pike v. Hanson, & N. H. 491; Homer
. Botiyn, Buller's N. P.82; 2 Kent Com.
26; Bird v. Jones, 7 Q. B. 742,

¥ Vol. 1. § 500-584, 587; post, § 748,
And gee 1 Russ. Crimes, 34 Eng, ed. 754,
Long v, Rogers, 17 Ala. 540,
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physical touch is not requisite to the offence; and suffered to
remain unreversed a conviction against him for detaining the
prosecutor on board the defendant’s ferry-boat, by words and
threats alone, for the purpose of compelling payment of toll not
due.l .

§ 26 a. Continued — (Present abetting). — A man may, in assault,
the same as in any other crime, by mere words make himself a
principal in the second degree, should the assault be under cir-
cumstances of such aggravation as to be a fclony; or the equiva-
lent of such principal where it is a misdemeanor.2 Thus, if one
of a tumultuous crowd, seeing a police officer aitacked, cneour-
ages the assailants by words, he becomes guilty of the assault
which the others personally inflict.3

§ 27. Standing Passive, &c.— But to stand passively, like an
inanimate object,-— ¢ like a door or wall,” —and thus obstruet
the going of another into a room which he has the right to
enter, does not, as observed by Lord Denman, C. J., in an English
case, constitute an assaunlt.t Yet, in Tennessce a defendant was
held to have committed an assanlt, who, with an open knife in
his hand, and within striking distance of 2 man, stopped him in
the public way, and threatened him till he delivercd up a marriage
license demanded.

§ 28. Different Kinds of Physical Force.— If, however, there ig
actual physical force, its particular kind is immaterial® Thus,
not only is the raising of the hand or a weapon to strike, which
is a common illustration, an assault ; but so is alse the pointing
of a gun or pistol at the person within shooting distance ;7 the
reckless riding of a horse so near him #s fo create a reasonable
apprehension of personal danger ;# the cutting off of the hair of
a female pauper in a poor-house by foree and against her will ;2
the taking of indecent liberties with a woman ;9 even laying hold

1 Smith v, The State, 7 Humph. 43.
And see The State ». Rollina, 8 N. H,
560 ; Bird », Jonea, 7 Q. B. 742,

2 Vol. L § 620 et seq., 848, 658, 685, 680,

# Commonwealth ». Hurley, 99 Masa.
433.

¢ Inncsa v. Wylie, 1 Car. & K. 257

% Blogtuer v. The State, 8 Sneed, 86,
See also The State r. Taylor, 3 Sneed,
662 ; The State ». Benediet, 11 Vi, 236,

& Sce Vol L § 548, 553,

VOL. II. 2

7 Genner ». Sparks, § Mod. 173,
Anonymous, 1 Vent, 266; Blake ». Bar-
nard, 9 Car. & P. 626; Morison’s Case,
1 Broun, 384,

? The Btate ». Sims, 3 Strob. 187;
Morton ». Shoppee, 8 Car. & P. 873;
People v. Lee, 1 Wheeler Crim. Caa.
864,

? Forde v, Skinnet, 4 Car, & P. 239,

¥ Rex », Nichol, Rues. & Ry. 130,
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§29 SPECIVIC OFFENCES, [BoOR X,

of and kissing her against her will ;1 recklessly whipping a pony,
it has been held in Scotland, so as to make the animal run away
with its rider, and throw him, or fall with him ;2 or perhaps the
putting of a deleterious drug into the drink of another, if he
actually takes it to his injury,®—in some of which illustrations
the thing done includes also a battery.# And «there may be an
assault by encouraging a dog to bite; by riding over a person
with a horse; or by wilfully and violently driving a cart, &o.,
against the carriage of another person, and thereby causing bodily

injury to the persons travelling in it.” %

§ 29. Neglect, Abandonment, &c, — While it is indictable simply
to neglect or refuse to provide food and clothing for one, in pur-
suance of a legal duty, whereby he suffers injury,® this is possibly

not a technical assault in luw.

But an assault appears to be

committed T where the party so exposes such one to the inclem-
ency of the weather — as, for instance, so abandons a child whom
he is under legal obligation to maintain-—that injurious conse-
_quences follow.® The Scotch doctrine, contrary to the Iinglish,
seems not to require any actual evil consequences following.?

! Reg. v. Dungey, 4 Fost. & F. 99, 108,

2 Keay’s Case, 1 Swinton, 543. And
pee Dodwell ». Berford, 1 Mod. 24;
Anonymous, W. Jones, 444; Green ».
Goddard, 2 Salk. 641; Kirland v The
Btate, 43 Ind. 146,

% 8o heid by Serg. Arabin, after con-
sulting with the Recorder, in Reg. o
Butten, 8 Car. & P. 860 ; but the doctrine
was afterward overruled at nisi prius, in
Leg. v. Wulkden, 1 Cox C. C. 282; Reg.
v, Dilworth, 2 Moody & R. 531; snd
Reg. ». Hanson, 2 Car. & K. 912, See
also Kdsall v. Russell, § Jur. 998, 999,
On principle, where, under the circum-
stances mentioned in these cases, the in-
tent and the act are together sufficiently
evil In degree for the eriminal law to
notice, see Vol. 1. § 760, no good reason
appears why the offence should not be
deemed an assauit, and also a battery.

4 In a civil action it has been held,
that trespass lies for an injury sustained
by firing a gun, and therehy frightepi
the plaintif’s hotse, if the defendant ha ¥
reasonable ground to believe the flring
would produce the fright. Cole v. Fisher,
11 Mass. 137.

3 1 Rusa, Crimes, 3d Eng. ed. 7561, cit-
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ing Crown Cire. Comp. 82 ; 3 Chit. Crim
Eaw, 823, 825; 2 Stark. Crim. PL 388,
389, 2d ed. 406 et seq. Torture.— Tor-
ture to extort confesgions is indictable at
the common law, «—doubtless as an as-
saunlt, though it may include also a false
imprisonment. The State v. Hobbs, 2
Tyler, 850,

% Vol. I § 667 ; Rex v. Friend, 1 Russ.
Crimes, 8d Eng. ed, 46, Russ. & Ry. 20;
Reg. v. Phillpot, 20 Eng. L. & Bq. 591;
Reg. v. llogan, 2 Den. C. C. 277, 5 Eng.
L. & Eq. 652. And see Reg. v Troy, 1

Crawf. & Dix C. C. 556; Reg. v, Pelham,

B Q. B.659; Commonwealth v. Stoddard,
9 Allen, 280. And see, as to the neglect
of an overseer to provide for a pauper,
Bex », Warren, Russ. & Ry. 47, note;
Rex v. Meredith, Russ. & Ry, 46; Rex ».
Booth, Russ. & Ry. 47, note.

7 Vol. I. § 884.

% Rex ». Ridley, 1 Rusa. Crimes, 34
Eng. ed. 762, 2 Camp. 650, 653. And sce
Reg. v. Mulroy, 3 Crawf, & Dix C. O,
318; Reg. ». Renshaw, 20 Eng. L. & Eq.
698, 2 Cox C.C, 285, 11 Jur. 615. Sea
post, § 33.

? 1 Aligon Crim. Law, 162. And see, o0
this point, Reg. v. March, 1 Car. & K. 4.8

CHAP. I0I.] ASSAULT. § 32

II. The Force as being put tn Motion.

§ 80. General Doctrine. — In the next place, there is no assault
unless the physical force is actually put in motion ; neither is
there an assault unless the force is of such a sort and proceeds
so far as to render the peril, either in fact or in appearance, im-
minent and immediate.! There must be “ violenee begun to be
executed,” in distinction from violence menaced.?

§ 8l. Nlustrations —— (Presenting Fistol — Rushing on, &c.) —
Therefore it has been held, that merely to draw a pistol, without
presenting or cocking it, comes short of an assault? Yet one
who rushes upon his adversary to strike, though not near enough
for the blow to take effect, commits the offence; provided he
is sufficiently near to create in a person of ordinary firmness a
fear of immediate violence unless he strikes in self-defence.t
And a man who was advancing with clenched fist to beat
another, but was stopped by persons present a second or two
before he got within reach. was held, bv Tindal, C. J., to have
committed an assault.’

HI. The Peril or Fear.

§ 82. Actual Peril — Apprehended. — There is no need for tao
party assailed to be put in actual peril, if only a well-founded
apprehension is created. For his suffering is the same in the one
case as in the other, and the breach of the public peace is the
same.®

Tlustrations — (Pointing Gua not loaded—MNot within Bhooting
distance.) — Therefore, if, within shooting distance, one men-
acingly points at another with a gun, apparently loaded, yet not
loaded in fact, he commits an assault the same as if it were loaded.

5 Btephens v. Myers, 4 Car. & P. 349,

1 Vol. I § 548,
2 Gaston, J., in The State v. Davis, 1 To the like effect is The State ». Van-
Ire. 125, noy, 86 N. C, 632. And see Morton v.

8 Lawson ». The State, 30 Ala. 14.
Bee MHigginbotham v, The State, 28
Texas, 574. The circumstances may be
such, hawever, that this will be an as-
sault. The State v. Chureh, 63 N, C, 15.

4 The State v. Pavis, 1 Ire. 125; Yeo-
ple », Yslas, 27 Cal. 830.

Bhoppee, 3 Car. & P. 373

§ Bee Vol. 1. § 548; The State ».
Hampten, 63 N. C. 13; Keefe ». The
State, 18 Ark. 190; Smith ». The State,
32 Texas, 393,
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§ 33 SPECIFIC OFFENCES. [BoOE x.

There must in such a case be some power, actual or apparent, of
doing bodily harm ; but apparent power is sufficient.! In the
instances we are referring to, the person assaulted is really put in
fear. So in a Scotch case it was said: * The presenting of a
pistol, even if it were not loaded, provided the party at whom it
was presented supposed it to be loaded, was undoubtedly in law
an assault.”’? It has been said that the gun must be within
ghooting distance ;® but plainly if it is not, yet seems to be so to
the person assaulted, or danger otherwise appears imminent, that
will be sufficient.t '

§ 33. Injury without Fear.— On the other hand, though no fear
is created, if an injury is inflicted it is sufficient;5 for where
there is a battery there is an assault.s

IHustrations — (Abandoning Child ~— Assault proceeding to Bat-
tery or not). — Thus, where, in England, a woman was delivered
of & child at the house of the defendants, who told her they
would take it to an institution to be nursed, instead of which
they put it in a bag and hung it on some park-palings at the side
of a foot-path, and there left it, — Tindal, C. J., ruled, that they
were guilty of assaulting the child; though plainly it could have
no knowledge of what was done.” There was battery, therefore
also an assault. And we may doubt, whether, if there is neither
any person put i fear, nor any injury done, the transaction being
a mere private one, and not in any public place, the act, however
adapted in its nature to produce harm, can constitute an assaulf F
since theve has been created neither personal suffering nor a

t Beach » Hancock, 7 Fost. N, H. Rlake . Barflard, 9 Car. & P. 696; and

223 ; The State v. Smith, 2 Humph. 457;
Reg. . Bt. George, 9 Car. & P. 483 ; The
State v. Bhepard, 10 Tows, 126.  As once
observed: “ It is not the sceret intent of
the assaulting party, nor the undisclosed
fact of his ability or inability to commit
a battery, that is material; but what Lis
conduct and the attending eircumstances
denote at the time to the party assaulted.
If 1o him they indicate an attack, he is
justified in resorting to defensive action,
The same rule applies to the proof ne

eszary to pustain & criminal compluin

for an zssanlt. It is the outward dem-
onstration that constitutes the mischief
which is punished as a breach of the
peace.” Wells, J., in Commonwealth v
White, 110 Mass. 407, 409. Contra,
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perhaps Vaughan ». The State, 8 8m. &
M. 653 ; Shaw » The State, 18 Ala. 547,
Quare, The State ». Cherry, 11 Ire. 475,
And sce The State v. 8ims, 3 Strob. 137;
The State v. Crow, 1 Ire. 875 The State
v. Blackwell, 9 Als. 79; Crow ». The
State, 41 Texas, 488; Apgitone ». The
Btate, 41 Texas, 501; Vol I. § 738-750.

¥ Morison’s Case, 1 Broun, 394, 895,

3 Tarver v, The State, 43 Ala. 354

4 See, as illustrative, The State s,
Vannoy, 65 N. C. 53%; The State v.
Rawles, 65 N, C. 334; eople w. Yalag,

27 Cal. 630,

8 The State ». Gorham, 556 N. H, 159.
8 Vol L § 548 post, § 66, 71.
T Reg. v. March, 1 Car. & K, 496,
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breach of the public peace.! But on this point we have probably
no direct adjudications; and, opposed to the view suggested,
there is some ground of principle for looking at the act in the
light, at least, of an indictable attempt to commit g battery.?

§ 34. Words explaining away Act. — If a man docs what would
ordinarily amount to an assault, but accompanies the doing with

words which show that he has 1o intention of inflicling a battery,. -

and there is no real or apparent danger,®—as, if he shakes his
whip over one and says, “ were you not an old man, I would
knock you down;”* or lays his hand on his sword, saying, © If
it were not assize time, I would not take such language from
you,” 8 — he does not become chargeable with this offence. Where,
however, a person within striking distance raised a weapon, and
told another to do a particular thing, and then he would not strike,
which thing being done no blow was given, the assault was held
to be complete.® The same was ruled, where the defendant
doubled up his fist at another, and said, “ If you say so again, I
will knock you down.”7 For in assault there is a real or appar-
ent attempt to do personal viclenoce.®

IV. The Effect of consenting to the Force.

§ 35. General Doctrine — Exceptions — (Indecent Assault — Prize-
Fight) — We saw, in the preceding volame, that, if one con-
sents to be beaten, the person who inflicts the battery is not
ordinarily chargeable with an offence ; the limit to this doctrine
being, that the beating must be one to which the party has the
right to consent.? If, therefore, a woman consents 1o her own
dishonor, however immoral the act, her ravisher does mot thus
commit an assaunit)® No concurrence of wills can justify a

1 See, as confirming this view, the

doctrine stated ante, § 20, of the expos--

ure of infants, &c., where no injury has
come to them. ,

2 See ante, § 23, nofe; post, § 62;
Val. L § T38-T50.

3 Blake ¢. Barnard, 9 Car. & P. 626,

t The State v {row, 1 Ire. §75; Com-
monwealth ». Eyre, 1 & & 1.'847, .

5 Tobeeville o Savage, 1 Mod. 8; 8.
pom. Tubervell ». Savadge, 2 Keb. bdi;
1 Rusgs. Crimes, 3d Kag. ed. 7560.

% The State v. Morgan, 3 Ire. 186.

And see Read v. Coker, 24 Eng. L. &
Eq. 213,

! United States ». Myers, 1 Cranch
C. C. 810, s p. United States v, Rich-
ardson, 5 Cranch C. C, 348.

8 The State ¢, Blackwell, @ Ala. 79.

¥ Vol 1§ 260-262 and note. And see
Pillow ». Bushnell, 5 Barb..156; GCom-
monwealth », Collberg, 119 Maas. 850.

W People v -Bransby, 52 N. Y. 525,
529; Rey. v Cockburn, 3 Cox-C, C. 643;
leg. ». Wollaston, 12 Cox C. C. 180, 2
Eng. Bep. 234,
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§ 387 SPECIFIC OFFENCES. [BOOK. X.

publi('; tumult and alarm ; therefore persons who voluntarily en-
gage in g prize-fight, and their abettors, are all guilty of assault.!

§ "96 Frand in obtaining Consent. — We saw, also, that consent
?btalned by fraud, or other overpowering of the will of the in-
31l1red one, does not avail the other.? And slight facts are in some
clrr:iumsta.nces sufficient to show the will to have been OVerpow-
ered.

Mustratlons — (Teacher and Pupil — Indecent Liberties — Physi-
clan and Patient.) — Thus, if a schoolmaster takes indecent liber-
ties \.nt-h a female pupil who does not resist, her tender years and
relative subjection to him may justify a jury, heeding her testimony
tl}a-t W]l.la.t was done was really against her wishes, in pronouncing
him guilty.? Likewise, where a medical practitioner had a sexua,cl‘
annection with a girl of fourteen, his patient, who forbore re-
sistance under the belief that he was treating her medically, as
he represented himself to be, the English judges held him gui,]ty
of an assault. And Wilde, C. J., said, it was properly not left to
the jury to find, whether he really believed he was curing her;
for *the notion, that a medical man may lawfully adopt such a.’
mode of treatment, is not to be tolerated in a court of justice.” ¢
But where, no such relationship existing, a girl nine Years (‘Jld
consented, according to the finding of the jury, to sexual com-
merce with some hoys, « from her tender age not knowing what
she was about,” the court refused to sustain a conviction of the
boys for assault.’

V. The Force as being Unlawful.

§ 87. General Doctrine — (Mariners — Defence of Property, &o
i—l——Arreat——BaJ'l—Removing Railway Passenger). — Finally, the
orce must be unlawful. Any violence, therefore, which, from

1 .
Rex i{eéu::.t Il'egklnsé 4 Ca}:. & P. 637; C.C. 220, Bee also, as to the relation of
. . ox C.C.177. And see physician and paticnt, Rex ». Rosinski
'l
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the relations of the parties or otherwise, one has the right to in-
flict on the other, —as, in the exercise of discipline in the naval
and merchant services;! in the defence of one’s person or prop-
erty ;2 in the making of arrests, by those lawfully empowered,
and in the detaining of persons arrested ;® in taking possession,
by bail, of those under bail ;* in the exclusion or removal, by the
conductor of a railway train, of a person whom he has a right
under the eircumstances to exclude or remove ;® in resisting an
unlawful arrest,® — is not deemed an assault.?

§ 38. Carrying Lawful Force too Far — (Chastisement, &o.) -
But if a person, in thus doing what he has a right to do, pro-
ceeds too far,— as, if he inflicts legal chastisement to an illegal
extent, — he becomes guilty of an assault’ And, generally, any

Rex ». Billinghum, 2 Car. & P. 284; Reg.
v. Brown, Car. & M. 814. But ses Dun-
can v, Commonwenlth, 6 Dana, 285.

2 Vol. I § 262,

2 Rex v. Nichol, Russ. & Ry. 180; ]
Benuett & Heard Léad. Cas. 513, and se.
the note of Mr. Heard. And see Reg. ».
Lock, Eaw Rep. 2 C, C, 10.

* Reg. ». Case, 1 Eng. L. & Eq. 544,
Temp. & M. 518, 1 Den. C. €. 580, 4
New Sess. Cas. 847, 14 Jur. 489, 4 Cox
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L(!}\Ioody, 19; Reg. v. Eilis, 2 Car. & E,
s Reg. v. Read, I Den. C. C. 877

. -0 , 2

Car. & K. 957, Temp. & M. 562, 3 New

Bess, Cas. 405, 13 Jur. 8. And see Reg.

¥ Martin, 9 Car. & P. 213, 2 Moody, 123;

" Reg. u. Johbson, Leigh & C. 632, 190 Cox

f}). o134, Ae to kidoapping a child un-
er ten years of age, age Th
Rolling, 8 N, H, 55%. ¢ Siate w.

excess of authorized force will be criminal.?

§ 39. Defence in itself Unlawful — (Reslsting Arrest— Co-tenant. )
— Especially, therefore, if by personal viclence a man undertakes
a defence when he has mo right to make any, of himself or
property,® — as, where he resists by such violence a lawiul

1 Wilkes v. Dinsman, 7 How. T 8.
§0; lianmen » Edes, 15 Mass. 347;
Broughton . Jzckson, 11 Eng. L. & Eqg-
886; Drown v, Howard, 14 Johns. 119,
Sampson v, Smith, 15 Mass. 366; Tnited
States ¢, Wickham, 1 Wash, C. L. 316;
United States z. Taylor, 2 Bumner, 584;
United States v. Rugyles, 5 Mason, 182,
Tlogging is new forbidden by United
Siates statute in the arny, the navy, in
military prisons, and on board vessels of
commerce. Rev. Btats. of U. 8. p. 239,
243, 283, 806,

2 The State v. Briggs, 3 Ire. 257;
Rex » Milion, Moody & M. 107; 5. C.
nom. Rex ». Mitton, 3 Car. & P.31; The
Btatz v. Eliiot, 11 N. H. 540; The State
v. Gibsom, 10 Ire. 214 ; The State v, Quin,
§ Brev. 615; Commonwealth », Clark, 2
Met. 28; Yoes v. The State, 4 Eng. 42;
Mellvoy ». Cockran, 2 A. K. Mar. 71,
274 ; Robinson v. Hawkins, ¢ T. B. Moor.
134 ; Baldwin v, Hayden, § Conn. 455 ;
Causee v. Anders, 4 Dev. & Baf. 246;
United States v, Liddie, 2 Wash. C. C.
205; United States v. Ortega, 4 Wash,
C. C. 531; Alderson » Waistell, 1 Car.
& K. 358; Corey v People, 45 Barb.
262, :
8 The State ». Staleup, 2 Jre. 50;

Harrison v Hodgson, 10 B. & C. 446, 5
Man. & R. 802; Rex ». Kelly, 1 Crawf.
& Dix C. €. 203; Rex v. Milton, supraj
Mitchell & The State, 7 Eng. 50; Froa$
r. Thomas, 24 Wend. 418; Wasson o
Canfield, 6 Blackf. 406.

4 The State v. Mahon, 3 Harring. Del.
568,

5 People w Cuaryl, 3 Parker, 3263
People v. Jillson, 3 Parker, 234; The
State v. Ross, 2 Dutcher, 224,

& The State # Hooker, 17 Vt. 658;
People ». Gulick, Hill & Denio, 229.

T Innkeeper, — An innkeeper has no
right to take clothes or goods from the
person of a guest, or to detain the guest,
in order to secure payment for his bili.
Sunbolf »- Alford, 3 M. & W. 248, 2 Jur,
1L

8 Hannen v. Fdes, 16 Mass. 347; Com-
monwealth v. Randalt, 4 Gray, 36.

9 Scribner ». Beach, 4 Denio, 448;
Likes ». Dike, 17 Ohio, 454; Bartlett v,
Churchill, 24 Vt. 218 ; French ». Marstin,
4 Fost. N. H. 440; Boles v. Pinkerton, 7
Danuy, 453 ; Tho State », Ross, 2 Duteher,
934 Golden ». The State, 1 5. C. 202,
302; Commonwealth ». Dougherty, 107
Muss, 243,

10 As to what defence a inan may
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§ 41 SPECIFIC OFFENCES. [BoOK X,

arrest,’ or thus prevents a co-tenant from going upon the com-
mon estate,?—he commits an assault.

§ 40. Words not justify Assault.-— Mere words from one will
not justify a physical attack upon him;% eyen threats, ante-
cedently made, will not authorize an assault in the absence of any
demonstration showing an intent to carry the threats into ex-
ecution. But words may be important when considered in
connaction with acts.® And in Alabama, by force of a statute,
opprobrious words will in some circumstances justify an assault
and battery.?

Character bad. — Plainly, it is no justification for assaulting one
that his character is bad.?

§ 41. When Violence justifies Assault.— But where violgnee is
used toward person or property, it may sometimes bo returned
by violence;® and even an assault will, under some circum-
stances, not all, justily a battery.® The person beset is permitted
to act only in self-defence ; he cannot take the law into his own
-hands to inflict punishment for the injury.®® Thercfore, if he
strikes when all danger is past, he is guilty.!  And where a wo-
man asked a man who was riding by on horseback why he had
talked about her, and then threw at him first a stone and next a
stick, whereupon he dismounted and struck her on the head with
the stick, the majority of the court held that he became thereby
guilty of assault and battery.2

lawfully make of himself and property,
see Vol. [ § 836 et seq.

1 The State ». Hooker, 17 V. 658;
Commonwealth ». Kirby, 2 Cush, 5773
Beg. ». Mabel, 9 Car. & P. 474; Anony-
mous, 1 East P. C. 305.

2 Commonwealth v. Lakeman, 4 Cush.
697. Bee Seribner 7. Beach, 4 Denio,
448.

8 The State v. Wood, 1 Bay, 351;
Cushman v. Ryan, 1 Story, 91; Coleman
v. The Btate, 28 Ga. 78; The State o
Yerrington, 21 Ark. 185, See alasc Win-
field ». The State, 8 Greene, Iowa, 339.

& Scribner . Beach, 4 Denio, 448;
Bartlett o, Churehill, 24 Vi. 218; Peaple
v. Gulick, Hill & Denio, 229; Common-
wealth #. Mann, 116 Mass. 58,

8 Hazel ». Clark, 8 Harring. Del. 22
Gallugher . State, 3 Minn, 270 ; Allen
v. The State, 28 Ga. 895; Anonymons,
2 Lewin, 48,

¥ The Stale ». Quin, 3 Brev. 515; The
State . Wood, 1 Bay, 351; Rex ». Mil
ton, Moody & M. 107; s. c. nom. Rex ».
Mitton, 8 Car. & P. 81; Reg. v. Driscoll,
Car. & M. 214; The State o Gibsen, 10
Tre. 214; Reg. v. Mabel, 9 Car. & P. 474;

* People ». Wright, 45 Cal. 260. -4 Scribner v, Beach, 4 Denio, 448; Bart-

& Ante, § 25; Crow ». The State, 41
Texas, 468.

¢ Riddle v, The State, 49 Ala, 380,

T McKenzie v. Allen, 3 Strob. 546,
And see Givens ¢. Bradiey, 8 Bibb, 192,

195,
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lett v. Churchill, 24 V. 218; Common-
wealth v. Ford, 5 Gray, 475.

U Reg. ». Driscoll, Car. & M. 214; The
State ». Gibson, 10-Ire. 214.

i% The State v. Qibson, 10 Ire. 214

CHAFP. I1L ] ASSAULT. § 45

V1. Aggravations of the Offence.

§ 42. In General.— It is not strietly correct to say, that any
circumstance aggravates an offence, unless the law, as distin
guished from judicial discretion, visits the offence thus aggra-
vated with an added punishment; and, when it does, the offence
becomes a distinet one, usually having a separate name. Still,
from early times, when misdemeanors were punished with such
fine and Imprisonment as the judge might sce fit to inflict, it has
been the habit of the courts to look upon assault as more or less
aggravated by those attendant facts, which appeal to the dis-
cretion of the judge to inflict a heavy penalty. Practically, there-
fore, we look upon assault as aggravated both when it appeals fo
the judicial digcretion for a heavy sentence and when it consti-
tutes a part of a higher crime. :

§ 43. Nature of Aggravations. — The law, therefore, may be
said to deem the assanlt more or less enormous according to the
facts of the particular transaction.! And the aggravating facts,
even when they do not elevate the assault to a distinet crime, are
usually set forth in the indictment? as a guide to the court in
pronouncing the sentence. If they demand, in matter of law, a
higher punishment, they must be so set out. 3 .

§ 44. 01d English Statutee.— There are, in considerable numbers
and of various forms of provision, cld English statutes which may
have some force in this. country, whereby assaults on particular
persons and in special places are punished more heavily than
common assaults. Mr. East, in his Pleas of the Crown, has a con-
venient collection of most of these old statutes, and the reader
may consult his book with advantage.t Let us look at a few of
the provisions here. )

§ 45. Assaults on Legislators, &c. — Stats. 5. Hen. 4, c. 6, and
11 Hen. 6, ¢. 11, were directed specially against assaults upon
members of parliament and their servants and attendants. From
these statutes and the accompanying common law we derive the
doctrine, that assaults on such persons are to be more heavily

t See Norton v. Tha State, 14 Texas, # Crim. Proced. I § 77-88.
EBRT. 4 1 East P. C. 407,

% For illustrations, see 8§ Chit. Crim. )
Taw. 821 et seq.
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§ 47 SPECIFIC OFFENCES. [Book X.

dealt with than assaults on ordinary private individuals; though
d(?ubtless, these statutes do not bodily and in exact f,orm con:
stitutc parts of our unwristen law.1
§ 46. ©On Clerical Persons. — Of a nature sii
not' without its effect on our unwritten lawj3 i:gltlatr.ngr}gdizczl’cygt
which provides, that, “if any lay violent hands,on a cleri{ Ecier:
g:'y'man], the amends for the peace broken shall be before the king
[in the temporal courts], and for the excommunication before :
prelelz‘tte [in the ecclesiastical courts] that penance corporal may be
erfjomed; which, if the offender will redeem of his own g:md
will, by giving money to the prelate, or to the party grieved, it
shall be required before the prelate, and the king’s prohibiti,on
[that isf, to prevent the spiritual court from pm{:aeding to this
extent in the case] shall not lie.” Now, while no one will eon-
tend that this siatute belongs bodily to our common law, which
knows neither an established religion nor ecclesiastical ,courts,
yet, as it provides for a special protection to the ministers of the
form of religion which the law recognized, so, in like manner
does our unwritten law, drawing its spirit from the law of 0u1:
i;);;:ifjshers,f calsitfa. certat'%u degree of special protection over the
sters of all forms of the Christian religion,? si : i
2 objocts of oqunl rarurs stian religion,? singe all are with
§ 47. _In Churches, &o. — Of a like spirit is 5 & 6 Edw. 6, o. 4
It provides, § 1, that, “if any person whatsoever shall &(; .b :
words only, quarrel, chide, or brawl in any church 0; chl;jrchyi’-
yard, that then it shall be lawful unto the ordinary of the place
Where‘. the: same offence shall be done,” to.inflict on the oﬂ"eﬁlder
eccle.mas-twa,l pains, in a way pointed out. § 2 provides excom-
munication *if any person, &c., shall smite or lay violent hands
upon any other, either in any church or church-yard.” § 3. «If
any person, &e., shall maliciously strike any person Wit]:: an
weapon in any church or church-yard, or shall draw any weapony
&c., then every person so offending, and thereof being convicted,
S'm., before the justices, &e., shall be adjudged by the same 'us,
tices, &c., to have one of his ears cut off. And i the perso;:ll o;
persons 5o offending have none ears, whereby they should receive
such punishment as is before declared, that then he or they to be
marked and burned in the cheek with an hot iron hav'jl the
letter F. therein, whereby hLe or they may be know,n and f;ken

1 And ;a; post, § 48, note. 2 Bee Vol. L § 498, 497

CHAP, TIL] ASSAULT. § 48

for Fray-makers and Fighters; and, besides that, every such
person to be and stand ipso facto excommunicated, as is afore-
caid.” This statute shows, that, at the time when our country
was settled, a special protection was cast by the law over places
of public worship, and assemblies there met; and, though it can-
not be deemed to be bodily a part of our common law,! it is still
not to be entirely disregarded by us.

§ 48. In Places ocoupied by Officers of state. — Then we have
Stat. 33 Hen. 8, c. 12, embodying provisions to suppress “all
malicious strikings, by which blood is shed, against the king’s
peace, within any of the king’s palaces or houses, or any other
house at such time as the royal person shall happen to be there

demurrant or abiding.” The observations made in the last two
sections apply also to this statute.?

1 See post, § 48, note.

2 Old Statutes as Common Law —
Perzons sttending Tegislature. — The
statutes of & Hen. 4, e. &; 8 Hen. 6, 2. 1;
and 11 Hen. 6, c. 11 (see Pulion de Pace,
9 &), concerning agssulls upon persons
going to and attending parliament and
the king’s council, and upon their ser-
vants, are sufficiently carly in date to be
commion law with us ; but guery, whether
they bave any applicability in this coun-
try. See also 1 Deae. Crim. Law, 63
1 East P. C. 407; 1 Hawk. P. C. Curw.
ed. p. 118. Kilty deems them not to
have been fonnd applicable in Maryland.
Kilty Rep. Stats. 64, 60, 61,  OF the last-
mentioned statute he says: “It is re-
ferred to by Blackstone, 1 vol. 185; but,
although the lower house in the province
frequently claimed all the privileges of
the house of commons in England, I do
not find that this statute was extended.”
Stat. 38 Hen. 8, ¢. 12, against striking in
the king’s palace, 1 East P. C. 408, is not
applicable te this country ; as see Kilty
Rep. Stats. 75. Stat. 5 & 6 Edw. 6, ¢. 4,
against striking, &e, in churches and
church-yards, 1 Rast P, C. 410,1 Russ.
Crimeg, d Eng. ed. 461, is also noé ap-
plicable; as see Kilty Lep. Stats. 79,
Agssults in Gaming, — The statute of
9 Anne, c. 14, § 8, provides, that, “In
eage any .person or persons whatso-
ever shall assault and beat, or shall
chulienge or provoke to fight, any other
person ¢r persons whataoevor, Tpon ac-

count of any moncy won by giming,
playing, or betting at any of the gumes
aforesaid [i. e. by § 1, at cards, dice,
tables, tennis, bowls, or other game
or games whatsoever]; such person or
persons assatlting and beating or chal-
lenging, &., upon the account aforesaid,
shall, being thereof convicted upon an
indictment or information, &e,, forfeit all
his goods, chattels, and personal estate
whatsvever,” and be imprisoned in the
common jail of the county where the
conviction is Dbad, for twb ycars. See 1
Hawk. I*, C. Cuarw. ed. p. 116, and 1 East
P. C. 423, In the construction of which
enactment it has been held, that the as-
sault must arise out of the play, and
during the time of playing; and it is not
sufficient where it atises out of a dispute
concerning a game already finished. Rex
2. Randall, 1 Kast P C. 423, XKilty con-
siders this section and part of the rest of
the statute applicable to this couniry,
and says, that in Maryland ** there was
an indictment in 1719 for an assault
a8 mentioned in the Sth section, on
which the party was found not guilty.”
Kiliy Rep. Stats, 237, 248. Still its
date (1710} is subsequent to the settle.
ment of Maryland, as well as of the
other older colonies ; and we may doubt,
therefore, whether it hecame the common
iaw of ull the other States. And as the
forfeiture it provides would doubtless
1ot be eoforced generally here, Vol L §
944, 970, the importance of the ktatute,
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§ 49.. In Courts of Justice. — Says Lord Coke: «If any man in
Westminster Hall or in any other place, sitting the courts of
chancet:y, the exchequer, the king’s bench, the common bench, or
before justices of assize, or justices of oyer and terminer (wh,ich
courts are mentioned in the statute of 25 Edw. 8, De preditionibus)
shall draw a weapon upon any judge or justice, though he strike;
n.ot; this is a great misprision, for the which he sl?all lose Lis
right hand, and forfeit his lands and goods, and his body to per.?
petual imprisonment ; the reason hereof is, because it tendeth
ad impedimentum legis terree. S0 it is, if, in Westminster Hall
or any other place, sitting the said courts there, or before justice;
of assize, or oyer and terminer, and within the view of the same
a man doth strike a juror, or any other, with weapon hand,
E;houlder, elbow, or foot, he shall have the like punishmen;;' hut'
in that case, if Le make an assault, and strike not, the oﬂ"ende;
shall not have the like punishment.” 1

§ 50. Summary. — The result is, that, hy the common law as it
h.as come o us, in principles embodied partly in judicial deci-
sions aud partly in old statutes, an assault is more or less aggra-
v.at-ed according to its circumstances. Illustrations of awra:ated
simple assaults are those committed in courts of justice t:a.tl’md upen
officers of the courts, and upon other official eharacte,rsﬁ And
if it is common i ity, e i
ot b grent; sino the asoanls would e, 15 e ws e Sudged,
zr:;g;;he“rf be an indictable migde- Justice assigned, sitting in place of juedg%

, without the statute. In Fng- meot, and be thereof found guilty, he

I3=;nd, ;t w]as rcpcaleq by Stat. 4 Geo. 4, e.  shall forfeit his lands and chatiels, and
,§1. 1Deac. Crim. Law, 72, Lave hig right hand cot off And ’Iike-

cHAP. TIL.] © ABSAULT. ' § 53

guch assaults, like others, may be aggravated by proceeding to a
battery, or to some other higher offence.!

§ 51. Assault on Bmbassador, &c. — On Officers of our own Gov-
ernment. — An agsault upen the embassador of a foreign govern-
ment, committed within our territory, is a distinct offence in the
law of mations, and is likewise punishable under a statute of the
United States? Though the assailant is ignorant of the official
character of the person assaulted, it has been held that he
still commits this graver offence,®—a doctrine not quite clear in
prineiple, and perhaps not fully established by the authoritics.
If sound, it proceeds on the fact that the defendant meant to vio-
late the law, though in aless degree. To constitute the aggra-
vated assault upon one of the officers of our own government,
the transgressor, it seems, must fmow of the official character.®
And in this the Scotch law appears to be in harmony with

our own.®
§ 52. An Flement In Attempt. — Both under the common law,

and by force of numerous statutes, assault is one of various overf
acts, which, blending with an intent to zceomplish some ulterior
unlawlul purpose, constitute the indictable attempt.® This class
of assaults is very diverse, but they are discussed in part in
our first volume under the title Attempt, and in part in this
volume and in the work on Statutory Crimes under the titles
of the several offences, as, Homicide, Larceny, Rape, and the

like.
§ 53. Statutory Aggravations which are not Attempts. — There

1 3 Inst. 240.

2 Further of Assaults and Affrays
in Court, — Pulton says : “ The law hath
gpecially provided, that those persons
and places which be designed to the
administration of justice, shall be so
guarded and protected from force and
violence offered unto them or in them
that she hath inflicted decper and mnrt;
grievous punishment to those whe shail
break or disturb the peace in the pres-
ence of those magistrates or in those
places, than to them who shall break the
peace in the king's own palace, where he
is in person abiding, or ir the parliament
time ordaied for the making of laws.

v!rise if one in the presence of the jus-
tices do strike a jurer, he shall forfeit
his lands and goods, have his right hand
stricken off, and bhe committed to per.
petual prison.  And the same law jg, if
one of the king's justices assigned dc’uth
arregt any poerson which hath made a
fray before him, and a stranger will res-
cue tljat' prisoner, whereby he doth es-
cape, in this case as well the prisoner as
he !:hat made the rescous shall be dis-
herited, and be perpetnally imprisoned ;
for t_hn.t the attachment of such a jua
tice fe the king’s own atiachment; in the
construetion of the law. And if one do
etrike another in Westminester Hall, dur-

% Vol L §470. And see Commonwealth », Kirby, 2 Cush. 577.
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ing the time that the king's courts do
sit, he shall forfeit to the king his lands
and goods, have his right hand cut off,
and be committed to perpetual prison.”
Tulton de Pace, ed. of 1615,9 5,10, And
ace 1 Deae, Crim. Law, 68; 2 Inst. 549;
3 Tnst. 140; 4 Bl Com. 125; 1 Hawk. P
¢ ¢th ed. e 21; 1 East P, C. 408-410;
1 Russ. Crimes, 3d Eng. ed. 762. The
reader will notice, that these punish-
ments cannot generally be all inflicted
at the present day, and In this country.
See Vol. L § 933, 940-044, 070

1 The stabbing of a justice of the
peace uscd to be punishable by the cut-
ting off of the right hand, if done after
coming into Westminster Hall, but oth-
erwise if hefore  Oldfield’s Case, 12 Co. 71,

2 Tnited Statea v Hand, 2 Wash. C.
(. 435 ; Respublica ». De Tongehamps,
1 Dall. 111. A secretary of legation is
an embassador within this rule. Res- -
publica ». De Longchamps, supra.  And
gee Vol L § 126-129.

3 United States z. Liddle, 2 Wash, C,
C. 205 ; United States ». Ortega, 4 Wash,
(. C. 5631 ; United States v, Benner, Bald.
234 240. But see United States ». Hand,
2 Wash. C, C. 435.

4 Commonwealth ». Kirhy, 2 Cush.
577; Rex v Gordon, 1 Kast P. C. 815,
352, But see Reg. v. Forbes, 10 Cox C.
. 362,

5 Alexander’s Cuge, 1 Broun, 28,

€ Vol. I § 563, 734, 736, 748, Tal:
Stat. Crimes, § 400, 502-509.
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are, besides, various statutory aggravations of assault, which are
not attempts, but substantive crimes. For example, —

Stabbing — Wounding — Shooting. — In England and in ow
States generally, there are statutes against stabbing,! striking,
wounding,? shooting,® and the like. The meaning of the princi-
pal words in these statutes is explained in the work on Statutory
Crimes.* Some of these assaults admit, under the statutes, of
agoravation by an ulterior intent.

With Deadly Weapon. — And the same observations apply to

statutes, which are not infrequent, against assaults with a deadly
weapon.’

To extort Confession. — Where, in Alabama, it was enacted,
that *“all persons, to the number of two or more, who abuse,
whip, or beat any person, upon any aceusation, real or pretended,
or to force such person to confess himself guilty of any offence,”
should reccive a punishment mentioned in the statute, — the
court held, that the accusation must be the motive for the as-
sault ; and, where its purpose was to chastise the person for hav
ing whipped a son of the assailant, the case was not within the
provision.®

§ 54. Punish summarly — Constitutional, — A statute in Mis-
souri directs, *that hereafter no assault, battery, affray, riot,
rout, or unlawful agsembly shall be held or considered an indict-
able offence, but the same shall be prosecuted and punished in a
summary mode before a justice of the peace;” and this provision
has been adjudged constitutional?

OHAP. L] ASSAULT. § 56

VII. Remaining and Connected Questions.

§ 55, Misdemeanor — How punished. — Assault is misdemeanor,
not felony.! It is therefore punishable, at the common law, by
fine and imprisonment; to which may be added bonds to keep
the peace.%

Agpravated. — Even aggravated assault is, at common law, a
mere misdemeanor ;3 but, by force of statutes, some of the ag-
gravations are, in some of our States and in England, made
felonies.!

Instigator. — Where, therefore, this offence is misdemeanor, one
who excites another to commit it will, on its eommission, be a
principal therein, though he was not personally present.

§ 56, Connected with other Crimes — (Battery — Rape — Hom-
joide — False Imprisonment — Riot — Affray — Burglary) . — This
offence is one which forms a part of, and is included within, several
others, as explained in the preceding volume.f Thus, in every
battery there is an assault.” So there is, in every rape,’ and in
most murders,® but perhaps not in every murder ;¥ except as this
consequence is, in & certain sense, and in some of the States,
avoided by the rule that the same identical act cannot be both a
felony and a misdemeanor at one timet! It appears to be the
doetrine, not firmly established, that every false imprisonment
ineludes an assault; 1 while there may be a false imprisonment
which does not include a battery.* Probably the law admits of

1 Ilodges ». The State, 16 Ga. 117;
Humphries », The State, § Misso. 203;
Rex ». Dyson,1 Stark. 246 ; The State v,
Brown, 2i La. An. 847; Stet. Crimes,
* § 815, _

2 Reg. v. Bowen, Car. & M. 149; Com-
monweslth 2. Gallagher, 6 Met. 585; Rex
v. Collison, 4 Car. & P. 565; Rex ». Grif-
fith, 1 Car. & F. 208; Reg. r. Ward, Law
Rep. 1 C. C. 856, 12 Cox C. C. 123; The
State v. Ray, 37 Misso. 365 ; Callahan ».
" The State, 21 Ohio Btate, 808; Stat.
Crimes, § 216, 814.

2 Rex v. Voke, Rusa. & Ry. 631; Rob-
inson # The State, 81 Texas, 170 ; Heller
v. The Btate, 28 Ohio State, 582; Reg. v.
Fretwell, Leigh & C. 443,89 Cox C.C. 471;
Reg. v. Lallement, § Cox C. C. 204,

4 1rappault. — As to the meaning of
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the word dssault in a statute, see Tumph-
ries ». The State, 8 Miszo, 203: The
State v. ¥roels, 3 ITumph. 228 ; Evans »,
The State, } Humph, 894; Stat. Crimes,
§ 218.

§ People ». Congloton, 44 Cal. 92;
The State v. Nepper, 6 Nev. 113; The
State ¢ Franklin, 56 Tewxas, 166 ; Irior
v, The Btate, 41 Ga. 155; McKinnoy ».
The State, 25 Wis, 378.

¢ Underwood v. The State, 25 Ala. 70.

T The State ». Ledford, 8 Misso. 102,
As to a like statate in Indiana, see The
State v. Hailstock, 2 Blackf, 257; in Ar-
kansas, see The State ». Cox, § Eng. 436,
As to a Connecticut statute concerning

secret assaults, see Northrop v Brush
Kirby, 108. P T

1 Commonwealth v Barlow, 4 Muss.
439; Marphy ». Commonwealth, 23 Grat.
060.
2 Vol. 1. § 940, 5. And sce Vol. L
§ 933; 1 Fast P. C. 406, 407; 1 Russ.
Crimes, 3d Eng, ed. 760; Petty ». San
Joaquin Court, 456 Cal. 245. How, where
there ia also a eivil suit for the same as-
rault, see Vol. T. § 264-266; Rex v, Ma-
hon, 4 A, & E. 875,

8 Pegple ». Wilson, § Cal. 259; The
State ». Swaon, 65 N. C. 330, See Com-
menwealth v, McLanghlin, 12 Cush, 612.

t Reg. v. Woodhall, 12 Cox C. C. 240,
4 Eng. 520; People ». War, 20 Cal. 117;
The State ». Davis, 20 Miszo, 301,

§ The State ». Lymburn, 1 Brev. 397;

" Vol. L § 685, 656,

% Vol. L § 773 et seq., 791 et seq.

7 Vol k. § 548 ; ante, § 28, 33,

# Heg. v Allen, 2 Moody, 179.

8 Vol. I § 78, 795; The State v
Nichols, 8 Conn. 496. And sec Reg. v
Mulroy, 3 Crawf. & Dix C. C. 318,

19 Edsall v. Russell, 6 Jur, D26, 959,

11 Vol 1. § 787, 816.

12 Ante, §26. And see Long v. Rogers,
17 Ala. 640.

1% 1Tt has been aupposed, that svery
imprisonment includes a battery (Bull
N.P.c 4 p.22; and the opinion was
adopted by Lord XKenyon in Oxley v,
Flower, and another, 2 Selw. N. P. it
Imprisonment, 1.}; —but this doctrine
was denied in a recent ease, where it
was said by the court, that it was absurd
to contend that every imprisonment in-
cluded a battery (Emmett ». Lyne, 1
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Fiom which are not likewise assaults ; but, however this may be,
if there is an indictment for riot and assault, the defendant may
}Je convicted of the assault only ;! and, if he is acquitted of the
indictment generally, he cannot afterward be proceeded against
for the assault.? Likewise, in the language of a learned judge,
the charge, in an indictment, of an affray,  necessarily includes
that of an assault and battery.”3 There is no assanlt in the
offence of burglariously breaking and entering a dwelling-house
with the intent to commit therein a rape.t

§ 57. Connected with Attempts. — Where assault is the overt
act in attempt, the offence is compound, and consists of two in-
gredients ; namely, first, the assault; secondly, the infent to do
the ulterior mischief.’

§ 58. Btatutory Assaults — Distingnished from Battery. — In con-
sidering the statutes, the practitioner should remember that assault
and battery are separate things. Therefore, if a statute provides
& specizl punishment for one who shall commit an assault with
intent to kill, there is no need for the assault to proceed toa
battery, in order to make the offence complete.

§ 59. “Force and Violence.” — A statute provided, that, «if any
person, not being armed with a dangerous weapon, shall assault
another with force and violence, and with intent to rob or steal,
%1e shall be deemed & felonious assaulter,” &e.! And it was ad-
judged that merely snatching a bank-bill from the hand of a man,
holding it-— though the hand is touched in the operation, yet
not with violence, nor with the intent to injure the person —
does not constitute an assault such as is a necessary ingredient in
the statutory offence. ’

) § 60. The Intent— Civil and Criminal. — It is not necessary, in
simple assault, that there should be the specific purpose to do a
particular injury, but general malevolence or recklessness is suffi-
cient. Thus, if one snaps a pistol at another, not knowing
whether it is loaded and not seeking to know, and the pistol is
discharged and the ball hits the other, this is an assault.? The

New Rep. 255).” 1 Russ. Crimes, 8d S And see Vol I § 729 735, 736
» ¥

Eng. ed. 754. . ante, § 52.
1 Rex v. Hemings, 2 8how, 93; Vol. § The State ». McClure, 25 Misso, 233,
1§ 795. T Mass, Rev. Stats. ¢. 125, § 16,

1 Rex v. Heaps, 2 Salk. 523, 8 Commonweslth . Ord
. ) 1
® Battle, J., in The State z. Stanly, 4 270. way, 12 Cush,

Jones, N. C. 290, 292, $ Commonwealth v. M
4 Reg. v. Watkins, Car. & M, 264, Allen, 807. . v claughlin, §
32
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precise bounds of this docirine are not quite clear. An assault
is one of those wrongs for which a ecivil suit may usually be
maintained without prejudice to the criminal proceeding.! And,
in the main, the principles whick determine the civil and criminal
liability are the same; indeed, an eminent American judge once
observed, that the party is always answerable to the public by
indictmenti when he is to the private person by action.” But we
may doubt whether this is quite so as respects the intent. We
have seen how, in this regard, civil jurisprudence and criminal
differ; the wrong intent being always a necessary element in a
crime, not always in a civil liability.? ‘The law indeed does not
hold one liable in the civil action of trespass to the person, where
the injury comes purely from an unavoidable accident, and there
is no fault or carelessness whatever in him ;* yet, without draw-
ing & very clear or nice distinction, we may conclnde, that it
admits of a ¢ivil liability where a less degree of mental mischicf
or negligence cxists than is requisite to charge one criminally.
If a mere accident, involving neither carelessness nor any other
wrong in the intent, will not lay the foundation for a civil lia-
bility, plainly it cannot for a criminal.® Yet, on the other hand,
it is not always necessary to the criminal offence that there should

1 Vol 1. § 264-266. . “For though,” says the report, “ it were

2 Reffin, C. J., in The State ». Gib- agreed, that, If men tilt or tourney in
aon, 10 Ire. 214, 215. Sce, zlso, Vol. I the presence of the king, or i two mas-

g 1073-1076. ters of defence playing their prizes kil
3 Vol. L § 210, 218-221, 286-288, 330, one another, that this shall not be felony ;

349,

¢ Wakeman ». Robinson, 1 Bing. 213;
Brown ». Kendall, 6 Cush, 202; Dicken-
son v. Watson, T Jones, 205; Under-
wood v Hewson, T Stra. 5596,

5 Weaver v, Ward, Hob. 134; Rex n.
Gill, 1 Stra. 190; Bullock ». Babeock, 3
Wend, 381, In such a case as James o,
Campbell, 5 Car. & P. 872, where it was
held, that, if one of two persons fighting,
unintentionally strikes a third, he is an-
swerable in an action for damages, there
would perhaps be alao a eriminal liability,
as see Vol. L § 227-335, 275, and note ;
1 Ruga. Crimes, 5d Lng. ed. 7585, note.
In Weaver v. Ward, above cited, it was
Lield, that, i one trained soldier wounds
another in ekirmishing for exevcise, an
avtion of trespuss will lie, unless it also
appears that he was gnilty of no negli-
genee, and the injury was inevitable.

YOL. I1. 3
L]

or if a lunatic kill a man, or the like;
beeanse felony must be done aaime felo-
wice ; yet,in trespass which tends only to
give damages according to hurt or loss,
it is not so.  And, thercfore, if o lunatic
hurt a man, he shall be answerable in
teespass 3 and therefore no man shall be
excused of a trespass {for this is the
nature of an excuse, and not of a justifi-
cation, prout el beme licuit), except it may
be judged utterly witbiout his fault: as,
if & man by force take my hand and
strike you; or, if here the defendant had
said that the plaintiff ran acress his
pece while it was discharging; or had
set forth the ease with the eircumstiances
so as it had appeared to the coutt that it
had heen inevitable, and that the defend-
ant had committed no negligence to give
oreasion to the hurt,” p. 184 a.

% 1 Russ. Crimes, 3¢ Eng. ed. 764, T56.
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be a specific determination to commit an assault, or a battery, or
any other crime which in law includes an assault.!

. § 61. .Civll and Criminal further Qistinguished. — There are cases
in which an indictment will lie, where the ¢ivil injury cannot be
practically redressed ; as, for instance, if a wife is assaulted and
dies, the husband cannot pursue his civil remedy, which ceased
with her life;? yet a criminal responsibility rests still on the
offender,

§ 62, Attempts to commit Assault. — The reader has not failed
to apprehend, that an assault is in itself a particular kind of
attempt.? It would seem, therefore, not possible there should be
an indictable attempt to commit a simple assanlt.t Yet there
may, perhaps, be to commit an aggravated or compound assault ;
a matfer, however, which requires no elucidation here, being
referable to the general principles discussed under the title At-
tempt ® in the preceding volume.! And the court of the District
of Columbia has held, that an indietment at common law lies for
a solicitation — which is one form of attempt”— to inflict a

battery .2

1 In Xeay’s Case, 1 Swinton, 843,
8eotch, Lord Cockburn aaid: “It nmay
appear on proof, that the panel had no
actuul intention of injuring the boy.
But there may he a constructive inten-

. tion.” Schoolmaster.— In a criminal
caze for assanlt and battery, against a
school-master, on the ground of an sl
leged excessive punishment of a scholar,
the conrt was requesied by the defend-
ant’s coungcl to instruct the jury, © that
a school-tcacher is amenable to the lawa
in a eriminal prosecution, for punishing
a scholar, only when he acts male animo,
from vindictive feelinge, or under the
violent impulse of passion or malevo-
lence” This instrnction the court re-
fused to give; and, instead of it, said,
“ that in inflicting corporul punishment
a teacher must exercise reasonable judg-
ment and discretion,” &, The revising
tribunal sanctioned the course of the
gourt helow ; and Bigelow, J., obsorved :
“ It iz wndoubtedly true, that, in erder to
pupport an indictment for an assanlt and
battery, it is necessary to show that it
was committed ex fntentione, and that, if

the eriminal intent is wanting, the offence
is not made out. But this intent is always
inferred from the untawful act. The
unreasonable and excessive use of foree
on the person of ancther being proved,
the wrongfn!l Intent is a necessary and
legitimate conelusion in all cases where
the act was designedly commitied. L
then becomes an assault and batiery,
becanse purpescly inflicted without jus.
titication or ¢xcuse.”  Commonwealth v.
Itandall, 4 Gray, 88, 38.

# Higging ». Butcher, Yelv. 89

B See ante, § U5, note.

% Bee Rex o Butler, 6 Car & P. 868,

5 ¥ol. L. § T23 ot soq.

¢ And see Rex v. Philipps, 6 East,
464; Rex ». Williums, 2 Camp. 606,

T Vol. I § 768, 769,

# United States v. Lyles, 4 Cranch C.
C. 468, * Morsell, J., not very clear, and
Thrusten, J., donbting, Crancl, C. J.,
not doubting.” Conspiraey. — 8o there
may be gn indictable cunspiracy, another
form of attempt, to commit the offence
of assnult and buttery.

For ATTEMPT, see Vol 1 § 723 et seq.

: 3

CHAP. IV, BARBATRY. § 6¢

CHAPTER IV.
BARBATRY.!

§ 63. General View.— This offence, termed also common bar-
ratry, fell under the frequent animadversion of the law in ancient
times. But we have few modern adjudications relating to it,
therefore little can be said of it, further than to repeat what is
found in the old books. No doubt exists, however, that in its
leading features, it remaing, at the present day, a common-law
offence with us.?

§ 64. How defined. —In the preceding volume?® was repeated
the definition of Blackstone; namecly, ¢ common barratry is the
offence of frequently exciting and stirring up suits and quarrels
between his majesty’s subjects, either at law or otherwise.” 4

The Doctrine in Brief — Lord Coke has reported a case in which
the court said: “ A common barrator is a common mover or
stirrer up or maintainer of suits, quarrels, or parties, either in
courts or in the country, ~—in courts of record, and in the county,
hundred, and other inferior courts. In the country, in three
manners : in disturbance of the peace; in taking or detaining of
the possession of houses, lands, or goods, &e., which are in ques-
tion or controversy, not only by force, but also by subtlety and
deceit, and for the most part in suppression of truth and right;
by false invention, and sowing of calumny, rumors, and reports,
whereby discord and disquiet arise between neighbors.” 8

§ 65. Analogous to what Offences.— The reader will see, that
common harratry is analogous to several other offences ; as main-

1 For matter‘relating to this title, see ¥ Vol L § 541,
Vol. 1. § 541, 974, 975. And see thia t 4 Bl Com. 134,
volume, CHANTERTY AxD MAINTENANCE, 5 Case of Barretry, 8 Co. 368 And

and Vol. T. Nursawce, § 1071 et seq.
For the pleading, practice, and evidence,
eeo Crim. Proced. IT. § 98 et seq. Sce,
also, Btat. Crimes, § 460, 568.

2 And see Commonwealth ». Davis,
11 Fick. 432, '

see 1 Gab. Crim. Law, 137; 1 Hawk.
P, C. Curw. ed. p. 474, 475; Co. Lit.
868 ; The State v. Chitty, 1 Bailey, 379,
397,
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tenance and champerty,! libel,? spreading false news,® forcible
entry and detainer,* and some others. But it also differs from all
these ; and prominent among the points of difference is this, that,
while they may severally be committed by a single act, or by a
series of acls coustituting one transaction, common barratry is a
quarrel, as Lord Coke says, “not in one or two, but in many,”
cases.’

“ Common” — How many Instanoes, — The indictment, therefore,
must charge the offender with being a “common barrator;”$
and the proof must show at least three instances of offending.
Three instances seem to he ordinarily sufficient, probably not
always, — a point, however, not clearly settled by the authorities.”

§ 66. Whether by Suits in One’s own Right.— “ It hath been
holden,” says Hawkins, * that a man shall not be adjudged a
barrator in respect of any number of false actions Lrought by
him in his own right. Tlowever, if such aclions be merely
groundless and vexatious, without any manner of color, and
brought only with a design to oppress the defendants, I do not
see why a man may not as properly be called a barrator for
bringing such actions himself, as for stirring up others to bring
them.”® This view is evidently correct in principle,® and is not
without foundation in authority.1?

§ 67. Justioe of Peace — Buits before Himself — Likewise a ma-
jority of the South Carolina court held, that a justice of the
peace commits this offence by exciting criminal prosecutions to
be brought before himself as magistrate ; neither, in defence, is
it sufficient for him that they were not groundless, if he stirved
them up to exact fees for afterward having them discontinued.2

§ 68. Attorney. — ¢ But it scems,” adds Hawkins, « that an at-
tomey is i no danger of being judged guilty of barratry, in

1 Vol. I § 841; post, CHAMPERTY 7 Commonwealth ». McCulloch, 15
AXD MarNTENANCE. Mass. 227; Commonwealth v Davis, 11

% ¥Vol. 1. § 540, 591, T34 ; post, Linrr
AND SLANDER. -

3 Vol. L § 472478,

4 Vol. 1. § 830-538, post, YorcreLr
ENTRY AND DJETAINER.

% Case of Barretey, 8 Co. 365, 87 b;
Rex v Roberts, 1 Camp. 399, 400.

& Case of Barretry, supra; Train &
Heard Prec. 65; Rex v. Hardwicke, 1
Sid. 282; 1 Hawk. P. C. Curw. ed. p.
476, § 9; Crim. Proced. I1. § 99.
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Pick. 482,435 ; Commontwealth », Tubbs,
1 Cush. 2, 8; The Btate v. Chitty, 1 Bai-
lex, 379.

81 Hawk. P. C. Curw. ed. p. 475,
& 8.

¥ Bee Vol. I. § 588 ; Commonwealth
0. McCulloch, 16 Mase. 227; 1 Gab. Crim.
Law, 137; 2 Greenl. Ev. § 67.

1 Anonymaus, 3 Mod. $7.

1 The State v. Chitty, T Bailey, 379

CHAP. IV.] BARRATRY. § 69

respect of his maintaining another in a groundless action, to the
commencing whereof he was no way privy.”!?

§ 69. Misdemeanor — How punished — Lawyers. — Barratry is a
common-law misdemeancr, punishable by fine and imprison-
ment ;2 to which, of course, may be added bonds to keep the
peace and be of good behavior? And if the offenders * be of
any profession relating to the law, they ought also to be further
punished by being disabled to practise for the future,” ¢

1 1 Hawk. P. C. Curw. ed. . 475, § 4, 8 Vol I § %45 ; ante, § 55,

% Case of Barretry, 8§ Co. Fras. ed. t 1 Hawk. 2. C. Curw. ed. p. 476, 8 144
26 b, note; The State v, Chitty, 1 Bai- The State » Chitty, supra. And see
ley, 379; 1 Gab. Crim. Law,138; Vol. I. post, Conremer or Couxr.

§ 940-947.
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CHAPTER V.

BATTERY.!

§ 69 a. Introduction.
70-12 d. Common-law Battery.
72 . Statutory Batteries,

§ 69 a. How Chapter divided. ~~ We shall consider, I. Com-
mon-law Battery ; II. Something of Statutory Batteries.

L Common-law Battery.

§ 70. Defined. — A baftery was in the first volume defined to
be any unlawful beating, or other wrongful physical violence
or constraint, inflicted on a human being without his consent.?
Hence, —

§ 71. How related to Assault. — In most instances, a battery is
an assault which has travelled to the accomplishment of its pur~
pose ; being the substantive offence, to commit which the assaunlt
is the attempt.? The distinction appears to be, that in every bat-

tery there is an assault,* but there may be an indictable attempt

to commit a battery which does not amount to assault.? Hence

CHAP. V.] BATTERY. §72a

Elsewhere — Here. — The doctrine of battery was necessarily
in the main treated of under the title Assault. But there remain
for this place a few explanations; in connection with which, to
render the whole subject more clear, will be given some con.
densed repetitions, in altered forms of words, of what is Iaid down
in the previous chapter,

§ 72. Phyasical Touch ~— (Combined with what). — A battery re-
quires some sort of physical touch, not necessarily with the hand,
or with any thing held in it, nor need it be upon the nude flesh.
But the slightest touching of another,! or of his clethes or cane
or any thing else attached to his person, if unlawful? or with in-
tent to injure® and against his will, — especially (elements not in
strict law essential #) when angry, rude, insolent, or lustful,® —
will suffice.” For example, —

Spitting — Throwing Water — Setting Dog on. — A common illus-
tration of a battery is where one spits in another’s face® or on
his body,? or throws water on him,!° or by encouraging a dog
causes him to be bitten.! So—

§ 72 a. Unlawful Act resulting in Injury. — On principle, and in
some degree on the authorities; which are noé quite distinet as to
the limits of the doctrine, any unlawful act of a sort immediately
dangerous to another or others physieally, is, if physical injury
ensues to any one, a battery of him. A common illustration is

11 Russ. Crimes, 5th Eng. ed. 957, . The State, 83 Ga. 578. And see The
058, “ lor the law cannot draw the line  State ¢ Neff, 58 Ind. 616; Coward ».
between different degrees of violence, Buddeley, 4 11 & N. 478,
and therefore totally prohibits the first & Ante, § 36; Goodrum ». The State,

also —

1 8ee Assavrt, under which title the
doctrine of Battery is also considered.
Yor the pleading, practice, and evidence,
gee Crim. Froced, II. § 54 et seq. And
see, for various forms of the statutory
offence, Stat, Crimes, § 463-514, 1118.

2 ¥Vol. L § 548. And see Johnson v.
Tompkins, Bald. 571, 600. Hawkine
pays: * It seems that any injury whatso-
ever, be it never so small, being actuaily
done to the person of a mun in an angry,
revengeful, rude, or insolent manner, as
by spitting in his face, or any way touch-
ing him jn anger, or violently jostling
him cut of the way, are batteries in the
eye of the law.” 1 Hawk. P. C. Curw.
ed. p. 110, § 2. RBuseell, following this
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exposition, definca: “ A battery is more
than an attempt to do a corporal hurt to
another; but any injury whatsocver, be
it ever so small, being actually done
to the person of & man, in an angry or
revengeful, or rude or insolent manner,
such as gpitting in his face, or iz any way
touching him in anger, or viclently jost-
ling himy out of ihe way, iz 2 battery in
the eye of the law.” 1 Russ. {rimes,
&th Eng. ed. 957, 958 And cowmpare
with definitions of assault, ante, § 28 and
note,

8 Ante, § 57T, B2

4 Ante, § 38, B6; Johnson v, The
State, 17 Fexas, 515.

o Ante, § 23, note.

and lowest stage of it; cvery man’s per-
gon being sacred, and no other having a
right to meddie with it in any the slight-
est manncr,”  Ib

% Ante, § 37; The State ». Shelton, 79
N. C. 605; Agnew ». Jobson, 13 Cox
C. C. 625, 19 Eng. Rep. 612. And see
Commaonwealth ». Adams, 114 Mass. 323.

3 Richels ». The State, 1 Sneed, 606.
Compare with Commonweslth » Me-
Laughlin, & Allen, 507,

¢ Ante, § 85; The Siate ». Pickett, 11
Nev. 235; Dunean ¢, Commonwealth, 8
Dana, 205; Smith », The Btate, 12 Ohio
Btate, 464,

5 See, among other authorities, The
Btate v, Shelton, supra. Agnew o Job-
#on, supra; lorde v, Skinner, 4 Car. &
¥ 289, Gray ». Ayres, T Dana, 875 ; Hill

80 Ga, 504 ; Ridout ». The State, & Texas
Ap. 249; Schuek v Hagar, 24 Minn, 359,

7 Johnson v. The State, 17 Texas, 514;
Raespublica », Pe Longchamps, ¥ Dall.
111, 114; The State v, Davis, 1 Hill, & C.
46; United States ». Ortega, 4 Wagh.
C. O, 581, 534; McCulley » The State,
62 Ind. 428; The State ». Philley, 67 1nd.
304 ; Howard ». The State, 67 Ind. 401;
Reg. v. Day, 1 Cox €. C. 207, 208. And
see Rich » Hogeboom, 4 Denio, 4563;
Marentille », Oliver, 1 Penning. 37%.

8 | Hawk P. C. Corw. ed. p. 110, § 2;
Reg. ». Cotesworth, 6 Mod. 172,

9 (Clairns’s Case, 1 Swinton, 597, 610,

W Pursell v. Horne, 3 Nev. & D, 664,

1 1 Rupss. Crimez, 5th Eng. ed. by
Prentice, 953.
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where a blow aimed at one takes effect on unothe.: it is a bat-
tery of the latter And it is the same where an indiscriminate,
dangerous act injures a particular person, — as where a man dis-
charges a gun? or throws a lighted squib?® inte a crowd, —it is
a battery of the one hit. In like manner, the wilful exposure of
a helpless and dependent human being to the elements, whereby
physical harm ensues, is a battery of him.! 8o also it is a battery
to leave & deleterious substance for an individual to find and
take, if he takes it and is injured thereby.® The inanimate thing
which inflicts the injury is the innocent agent® of him who, with
criminal intent, causes it to act in the particular instance. Such
is the plain doctrine of principle, but it seems to have been over-
looked in some of the English cases cited.

§ 725. Undue Force after Consent or other Fustification. — While,
in the absence of fraud or other special facts, consent will pre-
vent that from being a battery which otherwise would be such,’
force in malicions excess of the consent will take away its justi-
fying effect. To put a palpable case, one permitting another to
bleed him to a harmless extent does not thereby authorize the
cutting of an artery from which the life itself may flow away. Or,
to draw illustrations from the books, though a woman consents to
an act of sexuval intercourse, it will be a battery if performed in
a brutal mannerf Or if, not suspecting venereal disense, she
consents to intereourse with an infected wan who knows the fact
and conceals it from hexr, he, by accepting her consent and com-
munieating the infection, becomes guilty of a criminal battery.?
But, in a civil snit by the woman, she will be shut off from her
remedy by reason of her voluntary participation ' in the immoral
act the consequence whereof constitutes the ground of her com-

CHAP. V.] BATTERY. §72d

plaint.! So also it is a battery to repel a trespasser on property
or the person by unreasonable and needless force and injury;? or
to inflict lawful chastisement with an unlawful weapon or in
excess;? or to do any other rightful act in a wrongful or injurious
manner. 4

§ 72 ¢. Intent — (Drunkenness — Iastances of Intent insuffl-
cient). — At common law, and under a part of the statutes, battery
is not among the crimes requiring a specific intent,® but the gen-
eral malevolence of the criminal law will suffice.8 Consequently
the fact of the defendant being drunk will not justify or excuse
him. But there must be some sort of evil in the intent. There.
fore it is not a battery to lay the hand gently on one to attract
his attention ® or to point him out to an officer who has a warrant
of arrest against him,? or unavoidably to ride upon a person with a
horse which has suddenly taken fright,) or for one soldier to hurs
another accidentally by discharging his gan in exercise ! wherein
he is duly cautious,’ or for a skin which one is with due care
throwing down to hit another by being taken from its proper
course by the wind.13

§ T2 d. Rightful Force. — The employment, by one upon an-
other, of any force which under the circumstances is rightful, is
not a battery,t — a doctrine explained under the title Assault.!®

1 Hegarty v, Shine, 14 Cox C. C. 124; ¢ Crim. Proced. TL § 55, ante, § 60;

1 James v, Campbell, 5 Car, &. P. 372.
See Commonwealth v. Morgan, 11 Bush,
601.

2 The State v. Myers, 19 Iowa, 617,

4 And this cqually as to the last per-
som, when it is lossed from hand to hand
by those whom it strikes. Scott v Shep-
herd, 2 W. Bl 802,

4 This sort of offence is so covered by
gtatutes —as, for example, see 1 Russ.
Crimes, 5th Eng. ed. M7 et seq.-—that
we have not s0 much direct authority to
the point as one would otherwise expect.
Rut there can be no doubt of the eorrect-
ness of the doctrine of the text. Consult
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Reg. v, Ilogan, 2 Den. C. C, 277, 5 Cox
C. C. 255; Rex v Ridley, 2 Camp. 630,
653,

§ Reg. » Botton, 8 Car. & P. 660,
But see Rog. v. Walden, 1 Cox C. C, 282;
Reg. v. Hapson, 2 Car. & K. 912, Bee
Reg. » Mareh, 1 Carl & K. 496; Com-
monwealth . Adams, 114 Mass, 325,

% Yol. L § 810, 651,

T Ante, § 85, 38; post, § 94,

% Richie . The State, 55 Ind. 355, 359,

? Reg. v Sinclair, 13 Cox C. C. 28
Reg. v. Bennett, 4 Fost. & F. 1105,

1% 2 Bishop Mar. & Div. § 75,

Ib. 145

2 llairston ».” The Siate, Hd Missis.
B89 ; The State ». Taylor, 20 Kan. 643;
Skidmore ». The State, 2 Texas Ap. 20;
King v. The Stute, 4 Texas Ap. 64 Cot-
ton ». The State, 4 Texas, 280; The
State v. Lawry, 4 Nev. 161; Hendrix v,
The State, 50 Ala. 148; Trogden ». Henn,
85 Iil. 237; Agee v. 'The State, 64 Ind. 340.
Bee Filkins ». People, 60 N, Y. 101,

8 Keal ». The State, 54 (Ga. 281; The
State ». Hull, 34 Conn. 132; Common-
wealth v, Seed, 5 Pa. Law Jour. Rep. 78;
Stanficld » The State, 43 Texas, 167. See
Trewiit v. The State, 51 Ala. 33; Reg. o
Milez, 6 Jur. 243,

4 Commonwealih v Coffey, 121 Mass,
66 ; Tarpley v. People, 42 Ti. 340; Ras-
berry o, The State, 1 Texus Ap. 664;
The State v, Willlams, 76 N. C. 134;
The State ». Ross, 2 Dutcher, 224; Rob-
inson ». The Strte, 54 Ala. H6.

B Vol L § 320, 535, 408,

The State ». Sloanaker, 1 Houst. Crim.
62,

T Vol, I. § 396 et seq. ; Commonwealth
v. Malone, 114 Mass. 295.

8 Coward v. Baddeley, 4 H. & N, 478

2 1 Hawk. P. C. Curw. ed. p. 110, § 2;
1 Russ. Crimes, 6th Eng. ed. 962, from
which place I have extracted some of the
other ilinstrations and authorities in this
connection.

1% Gibbons . Pepper, 4 Mod. 405;
Holines ». Maiher, Law Rep. 10 Ex, 261,

11 Weaver v. Ward, Hob. 134,

12 Dickenson v. Watson, T. Jones, 205;
Tnderwood v, Hewson, 1 Stra. b86;
Seott ». Shepherd, 2 W. BL 802, 898

1? Rex v Gill, 1 Stra. 130,

* Cpdd ». Cabe, 1 Ex. D. 362, 18 Cox
0. C. 202; The State ». Stephenson, 20
Texas, 151; Townsend w» Jefries, 24
Ala. 329 ; The State v, Xeff, 58 Ind. 516.

15 Ante, § 87.
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II. Something of Statutory Batterics.

§ 72 e. Many Btatutes.— Battery, like assault, has been greatly
legislated upon from early times both in England and this
country. A very grave form of the offence, recognized at the
common law and made heavily punishable by statutes, is may-
hem.! And statutes almost numberless have created still other
forms less than this in atrocity.? So, in some of the States, there
are statutes more or less modifying the common-law offence
itself.3 As far as deemed necessary, these statutes are explained
in “Statutory Crimes.”

L Post, § 1001 et seq.; Godfrey v. Peo-
ple, 63 N. Y. 207; The State ». Bloedow,
45 Wis. 279.

2 As, for example, see Rex v, Davis, [
Leach, 4th ed. 493; Reg. v. Miller, 14 Cox
C. C. 358; The State ». Jessie, 30 La. An,
1170; Starks v. The State, 7 Baxter, 64.

& The State ». Wright, 52 Ind. 307;
Buntin v, The State, 85 Ind. 38 ; Howard
v, The State, 67 Ind. 401; Guy r. The
State, 1 Kun. 448; The State v. Goddard,
69 Maine, 18l. See Warrock v, The
State, 9 Fla. 404,

For BAWDY-HOUSE, see Vol. I § 1088 ct seq.
BESTIALITY, see SopoMY.
BETTING, see Stat, Crimes, and Vol. 1. § 686, 821,
BIGAMY, see Stat. Crimes.
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CHAPTER VI.
BLASPHEMY AND PROFANENESS.]

§ 73-76. Introduetion,
76-78. Blasphemy.
79. Profanencss.
80-84, Ilocirines common to both.

§ 78. Soope of this Chapter.— The two common-law offences
of blasphemy and profaneness differ only in this, that blasphemy
is the word of larger meaning embracing more than the other.
And our statutes do not much distinguish between them. There-
fore it is deemed hest to treat of the two together, in one chapter.

§ T4. Indictable — Why. -— We have seen,® that these offences
are indictable at the common law. Whether the principle which
makes them so is, that they tend to undermine Christianity,
which in a certain sense is a part of our common law,? or that
they disturb the peace and corrupt the morals of the community,
or whether these two principles combine to impart the indictable
quelity, is & question on which opinions appear not to be quite
in harmony, The true view probably is, that, in this instance as
in many others, the legal doctrine may be deemed equally to
result from any one of several causes; as, from either of the
two above mentioned, or from the cousideration that reverence
toward God and religion — Christianity being our form of relig-
ion — is essential t0 man, who is injured in his nature and being
when it is impaired ; or, still another, that these offences 8o shock
his purer and higher sensibilities as to create an injury to him
against which he needs protection, precisely as against an assault.t

! For matter relating to this title, see
Vol. L § 448, For the pleading, practice,
and evidence, st¢e Crim, Proced. IL. § 123
et seq. And see Stat. Crimes, § 560,

2 Vol. . § 408,

3 Vol L. § 497; Rex » Woolston, 2
Stra. 834,

4 Vol I § 498,

b Ses Vel T. § 250-252, 548, In People

v. Ruggles, 8 Johns. 290, Kent, C. J., ob-
served: “The people of this State, in
common with the people of this country,
profess the general docirines of Chris-
tianity, as the tule of their faith and
practice; and to scandalize the author of -
these doctrines is not only, in a religioua
poiut of view, extremely impious, bui
even, in respect to the obligativos due to
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In any view, these offences belong to the general family of public
nuisance,!

§.75. Order of the Chapter.— We shall further consider this
subject as respects, 1. Blasphemy ; II. Profaneness; IIT. Duc-

frines common to both.
1. Blasphemy.

§76 Definition. —— Blasphemy is any oral or written ? reproach
maliciously cast upon Ged, his name, attributes, or religion.®

CHAP. VL] BLASPHEMY AND PROFANENESS. § 76

General Description. — ¢ In  general,” said a learned jndge,
« blasphemy may be described as consisting in speaking evil of
the Deity, with an impious purpose to derogate from the divine
majesty, and to alienate the minds of others from the love and
reverence of God. It is purposely using words, concerning God,
caleulated and designed to impair and destroy the reverence,
respect, and confidence due to him, as the intelligent creator,
governor, and judge of the world, It embraces the idea of de-
traction, when used towards the Supreme Being; as, ¢ calumny’
usually carries the same idea, when applied to an individual, It
is & wilful and malicious attempt to lessen men’s reverence of

gociety, is a gross viclation of decency
and good erder. Nothing could be more
offensive to the virtuous part of the com-
munity, or more injurious to the tender
morals of the young, than to declare
snch profasity lawful. . . . . Things
which corrupt moral sentiment, —as ob-
scene actions, prints, and writings, and
bwen gross inslances of seduction, —lave,
upon the same principle, been held iu-
dictable. . ... No goverument among
any of the polished nations of antiguity,
and none ot the institutions of modern
Europe {(a single and monitory case ex-
cepted), ever huzarded such a Lold ex-
periment upon the solidity of the publie
morals, a8 to permit with impunity, and
under the sanction of their tribunals, the
general religion of the community to be
openly insulled and defamed. The very
idea of jurisprudence, with the ancient
lawgivers aud philosophers, embraced
the religion of the vountry.” See also
the observations of Clayton, C. J., in
The State v. Chandler, 2 Iarring. Pel.
663, 563.  And sce Andrew ». New York
Bible and Common Prayer Book Society,
4 BSanpdf. 156; Vidal ». Girard’s Execuo-
tors, 2 How. T. 8. 127, 148; Ex parte
Delancy, 43 Cal. 478.

1 The Btate v». Graham, 3 Sneed,
Tenn. 154 ; The State v. Powell, 70 N. C,
67 ; The Stato 0. Pepper, (8 N. C. 259,

% The State ». Chandler, 2 Harring.
Del. 563,

2 1. While it is plain, that, at eornmon
law, blasphemy is indictable, the hooks
do not give us any very exact and neat
definitions of it. Indeed, this and kin-
dred offences are, in the baokas, move or
less blended ; rendering it not clear where
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the lines separating them into their sev-
eral classes should be drawn., Nor is it
practically important to make the sepa-
ration, The geperal doctrine seems to
be, that, under cne name or another,
every oral or written representation
whereby men’s reverence for ihe Power
which controle them and the world is
ruthlessly shocked or impaired, is indict-
able at the common luw. And within
this geperal doctrine, it is ndictable to
revile the name of Jesus Christ, or to
revile the Holy Beriptnres, or the sacra-
ments ; because, though these may not,
by all men smong g, be deemed to per-
tain to natural religion, or be in any way
accepted as a part of their faith, yet they
pertain to Christianity, of which indeed
they constitute the outward substance,
and Christianity iz the religion alike of
our forefathers, and of the mass of the
peuplf} amnng us, and consequently it
constitutes il some sense a part of our
common law, Vol. I § 4597,

2. Hawkins mentions, among the
common-law offenees against religion:
* First, all blasphemies against God ; as,
denying his being or providence, and all
contumelious reproaches of Jesns Christ.
Secondly, all profzne scoffing at the
Hely Scripture, or exposing any part
thereof to contempt or ridieule. Thirdly,
impostures in religion; as falsely pre-
tending to extraordinary commissiong
from God, and terrifying and abusing
the people with false denunciations of
judgment, &e.” 1 Hawk. I C. Curw.
ed. p. 358, § 1-3. '

8. There are some English statutes
carly enough in date to be common Ia.\u:
with us, pertaining o this maiter I

guote from Hawkine: “ By the Btatute
1 Xdw, 6, c. 1, repealed by 1 Mary, e 2,
and revived by 1 Eliz. . 1, it is enacted,
‘ that whoever shall deprave, Jdespise, or
conternn the blessed sacrament of the
Lord's supper, in contempt thereof, by
contemptuous words, or by any words of
depraving, despising, or reviling; or
ghall advisedly in any otherwise contemn,
despise, or revile the said most blessed
sacrament, sliall suffer imprisonment, and
make fine and ransom at the king’s will
and pleagure.’ By 8Jue.1,¢.21: ‘ Whe-
ever shall use the name of the Holy
Trinity profanely or jestingly, in any
gtage play, interlude, or show, shall be
liable to a ¢nf tam penalty of ten poeunds.’
By 1 Will. 2, ¢. 18, § 17 [subsequent to
the settlement of the older colonies]:
* Whoever shall deny in his preaching
or writing, the doectrine of the blessed
Trinity, shall lose all benefit of the act
for granting toleration, &e.’” And Haw-
kins proceeds : * I shall not mention the
offences against 2 & 3 Edw. 6, ¢. 19, and
o Lliz. ¢. 6, relating to fasts and fish-
days, becanse it is expressly declared
tivat those statutes are enacted merely
on a political sccount; and it is mado
penal to afliem that any eating of fish,
or forbeusing of fish, mentioned therein,
is necessary*to salvation, or that it is the
service of God!? 1 Hawk. I C, Curw.
ed. p. 365, § #1-34.  As to how statutes
like theso are to be regarded, sec ante, §
44-48 and note.

4, Gentlemen who are aearching
theeugh the English law on this subject,
will not fuil to lovk into the State Trials.
See Williams's Case, for Blasphemy in

publishing Taine’s Age of Renson, 28
Howell St. Tr. 653, embracing an abte
argument by Mr. Erskine, who appeared
for the prosecntion, IMr. JFustice Ash-
lurst, in pronouncing sentence against
the prisoner, who had Teen convieted,
gaid: “ All offences of this kind are not
only offinces to God, but crimes against
the Jaw of the land; inasmuch as they
tend to destroy Lhose obligations whereby
civil gocicty is bound together ; and it is
upon this ground that the Christian re-
ligion constituies part of the law of Eng-
land. And he added: “If the name of
our Redeemer were suffered to be tra-
duced, and Lis holy religion treated with
contempt, the solemnity of an cath, en
which the due administration of justice
depends, would be destroyed, and the
Inw lie stripped of one of its principat
ganctions, the dread of future punish
ments.” p. 715719, See also Eaton’s
Case, 31 Howell 8t. TT. 927; Aikenhead's
Cuse (Scotch), 13 Howell St Tr. 918;
Nayler's Case, 5 Howell 8t. Tr. 802

5. It must be obvious, that the Eng.
lish cazes on this subject, eapecially the
alder ones, can be received in this couns
try only in a sort of general way, not as
being in ull particulars applicable here,
For example, it is not probable that gen-
erally in our courts a conviction could
be abtained agrinst a publisher of Paine's
Age of Reason. And, as we bave no
established form of religion, libels on
particular formulities of worship might
not be indictable here to the extent te
which they would be in England, if di-
rected aguinst the formalities of the
English Church.
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God, by denying his existence, or his attributes as an intelligent
creator, governor, and judge of men, and to prevent their having
confidence in him as such.” !

§ T7. Reviling Scriptures. — And 50 a malicious reviling of the
Sacred Scriptures, whother of the Old or New Testament, 1s
blasphemy.2 When, therefore, one with the evil intent necessary
as the foundation of this offence, said, * that the Holy Scriptures
were & fable ; that they were a contradiction ; aud that, although
they contained a number of good things, yet they contained a
great many lies,” —he was held, in Pennsylvania, to be indiet-
able both at the common law and under the statute of that State.

§ 78. Jesus Christ.— In like manner, words spoken against the
author of Christianity come within the same condemnation.
When, therefore, with intent to vilify the Christian religion, the
defendant had said, « The Virgin M ary was a whore, and Jesus
Christ a bastard,” he was held to have becu rightly convicted of
blasphemy.* And a malicious publication, in substance, that
Jesus Christ was an impostor and a murderer in principle, was
held to be blasphemous.®

II. Profaneness.

§ 79. @eneral Doctrine. — We have seen,® that profane swear-
ing is an indictable nuisance at the common law. Itis a species
of blasphemy. There is little need to define it. Under the
statute of Connecticut, * profane swearing” was said to be con-

1 Bhaw, C. J, in Commonwealth 2. * The State v. Chandler, 2 Harring.

CHAP, V1.] BLASPHEMY AND PROFANENESS. §81

stituted by any words importing an imprecation of future divine
vengeance. Thus,— “You are a God-damned old rascal,” —
« You are a damned old rascal to hell,” — ¢ You are s damned
old rascal,” were severally held to be words of profans swearing.!
But a single utterance of a profane word in a private place — or,
it has even been held,?in a public street—is not per se, while
spoken neither in a loud voice nor with repetitions, indictable; to
be so, the profanity must take the form of a public nuisance.?

II1. Doctrines common to both.

§ 80. The Statutory Offence.—In confirmation of ‘common-law
doctrine, the statutes of some of the States have special provi-
sions making blasphemy and profaneness eriminal.® _

Tllustrations — ( Massachusetts — How construed). — Thus, the
Massachusetts statutes provide a punishment, «if,” among other
things, “ any person shall wilfully blaspheme the holy name of
God, by denying, cursing, or contumeliously reproaching God,
his creation, government, or final judging of the world.” And
it was held, that the wilful denial, by which is meant the denial
with a bad purpose,® of the existence of any God except the ma-
terial universe, is within the prohibition ; consequently an indict-
ment was sustained for published words, the more important of
which are the following: * Universalists believe in a ‘god, which
I do not; but believe that their god, with all his moral attri-
butes (aside from nature itself), is nothing more than a mere
chimera of their own imagination.”

Kneeland, 20 Pick, 208, 213. * This spe-
cies of offence,” said Duncan, J., in Up-
degraph », Commonwealth, 11 8. & R.
364, 406, *‘may be classed under the fol-
lowing heads: first, denying the being
and providence of God; sceond, con-
tumelions reproaches of Fesus Chriat,
prefane and malevolent scoffing at the
Scriptures, and exposing aay part of
them to contempt and ridicule; third,
certain immoralities tending to subvert
all religion and morality, which are the
foundation of all govérnments.”

? Reg. v. Hetherington, 5 Jur. §29;
People v. Ruggles, 8 Johns. 209; 1 Hawk,
P. C. Curw. ed. p. 358, § 2.

8 Updegraph ». Commonwealth, 11 8.
& R. 804,
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Del. 558; People . Ruggles, 8 Johna.
290; People ». Porter, 2 Parker, 14.

5 Rex » Waddington, 1 1. & . 26.
In this case Best, J., said: “Tt is not
necessary for wme to say, whether it be
libellons to argue from the Scriptures
against the divinity of Christ; that is
not what the defendant professes to do.
He argnes against the divinity of Christ
by denying the truth of the Seriptures,
A work containing such argnments, pub-
lished malicionsly (which the jury in the
ca]e:g hla’ve goundg, is by the common law
a libel” See also Reg. p,

Towin, 257, a5t g. v. Gathercole, 2

& Ante, § 74; The State .

3 Sneed, Tenn. 134, ¢ v Grabam,

§ 81. Constitntional. — It has been adjudged, that neither are
these statutes nor is the common-law doctrine repugnant to the
constitutions of States in which the question has arisen.”

1 Holcornb oo Cornish, 8 Conn. 875,
And see Commonweulth v Hardy, 1
Ashm, 410, Under the statute of Indi-
ana, © profunclx swearing three scveral
oaths, by tuking the name of God in
viin,” was held to be a aufficient de-
scription of the offence. Qdell v, Gar-
nett, 4 Bluckf. 649,

2 The State ». Powell, 70 N, C. G7.

2 The State » Powell, supra; The
State v. Pepper, 68 K. C. 259; The State
v Jones, 9 lre, 38,

4 Bee Commonwealth » EKneeland,

20 Pick. 208, Thacher Crim. Cas, 848,
Commonwealth ¢, Hardy, 1 Ashm, 410;
Updegraph ». Commeonwealth, 11 8 & R.
aud, Odell z. Garnett, 4 Blackfl 549
Holenmb ». Cornish, 8 Conn. 375 ; The
State . Chandler, 2 Harring. Del, ba3;
The State v. Kirby, 1 Murph. 25¢4; Tle
State o, Kllar, 1 Dev, 267; The State »
Jones, 9 Ire. 33,

& And see Vol L. § 423. )

& Commonwealth v Kneeland, 20 Pick.
206, Thacher Crim. Cas, 346.

7T Commonwesalth v. Kneeland, supra;
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§ 82. Liberty of the Press. — But the law of blasphemy, statu-
tory or common, will not be so administered as to abridge the
liberty of speech and the press. For, as a learned judge once
remarked, “ No author or printer, who fairly and conscientiously
promulgates opinions with whose truths he is impressed, for the
benefit of others, is answerable as a criminal. A malicions and
mischievous intention is, in such a case, the broad boundary bhe-
tween right and wrong; it is to be collected from the offensive
levity, seurrilous and opprobrious language, and other circum-
stances, whethoer the act of the party was malicious.”?

Conscientious Convictions. — Still, one who should utter words
or sentiments calculated, according to common judgment, to cor-
rupt the public morals, or to shock the sensibilities of mankind
in a Christian community, would doubtless not be permitted to
excuse himself under the plea of conscientious conviction. Men
must not allow their convictions to lead them to injurious acts;
or, if they do o, they must take the consequences. 2

Publicity. — In some cases, perhaps in most,® it may be impor-
tant to consider the degree and kind of publicity given to the
matter charged as blasphemous.? '

§ 83. The Scotch Law, — Blasphemy is a crime under the un-
written law in Scotland ; and it has there been further provided
against, to some extent, by statutes.® It is said by Hume to con-
sist in the denial of the being, attributes, or nature of God; or
in uttering impious and profane things against him, and against
the authority of the lioly Seriptures® Whether a mere candid
denial of the Seriptures as a divine revelation is sufficient, is a
point on which the Scotech authorities are not distinet; but it
seems, that, in that country, as in this and in England, the denial,
to be indictable, must go beyond fair and candid inquiry, indi-
cating an * intention to bring them into ridicule and contempt.” 7

The State v. Chandler, 2 Harring. Del.
653 ; People ». Ruggles, 8 Joina. 290,

1 Duncan, J., in Updegraph ». Com-
monwealth, 11 8, & 1i. 894, 405, 408;
g. ¢. Shaw, C. J., in Commonwealth v.
Eneeland, 20 Pick. 206, 221.

% And see Vol. L. § 308 and note, 344.
“ Every man may fearlessly advaner any
new doctrines, provided he does so with
propor respect to the religion and gov-
ernment of the country.” DBeet, J., in
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Rex v, Burdett, 4 B. & Ald. 95, 132,
And see Reg. v. Collins, ¢ Car, & P. 456 ;
1 Gah. Crim. Law, 73.

% Ante, § 70,

¢ And sce The State v Jones, 9 Ire.
88; The State ». Ellar, 1 Dev. 267,

51 Alison Crim. Law, 643; 2 Hume
Crim. Law, 2d ed. 559.

¢ 1 Hume Crim. Law, 2d ed. 559,

T Paterson’s Case, 1 Broun, 682%; 2
Hume Crim. Law, 24 ed. 559,

THAP, VI1.] BLASPEREMY AND PROFANENESS. § 84

§ 84. Intoxication.-—In one case the Scotch court decided,
that intoxication furnishes no defence for blasphemous words
spoken, either as justifying them, or alleviating the crime.! M.
Hume questions the correctness of this decision.? But the same
was once ruled in New York; it ¢ only aggravates the offence.”?
And plainly this is the true common-law doctrine,* whatever may
be the better Seotch view.

! Kinninmount’s Case, 1 Ilurne Crim. & Tcople ». Porter, 2 Parker, 14.

Law, 24 ed. 517. 4+ Vol L § 337 et seq.
2 } Hume Crim. Law, 2d ed. 561.

For EREACH OF TIIE PEACE, see Vol. L § 532;; seq,

YOL. 35. 4
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CHAPTER VII.

BRIBERY.!

§ 85. How Defined. — DBribery is the voluntary giving or receiv-
ing of any thing of value in corrupt payment for an official act,

done or to be done.?

1 For matter relating to this title see
Vol. I § 246, 468, 471, 767, 974. For
the pleading, practice, and evidence,
sec Crim. Proced. IL § 136 et seq. .And
eee Stat. Crimes, § 668, 573, 803,

2 1. And see Dishon #, Smitly, 10 Towa,
212, Blackstone defines: “ Bribery is
when a judge, or other person coneerned
in the administration of justive, takes
any undue reward to influence his be-
havior in hiz office.” 4 Bl Com. 139.
Coke: “ Bribery is a great misprision,
when any man in judicial place takea
any fee or pension, robe or livery, gilt,
reward, or brocage of any person, that
bath to de before him in any way, for
doing his office, or by color of his office,
but of the king ouly, unless it be meat
and drink, and that of small value” 8
Tust. 145, An obvious defect im these
definitious is, that the latter confines the
offcnce to persons in “ judicial place;”
and the former, to persous * cencerned in
the administration of justice ;' whereoas
it extende to all officers connected with
the administration of the government,
executive, legislative, and judicial, and,
I presume, under the sppropriate cire
cumstances, military. The following is
what is #aid in llurn’s Justice upon the
poiat: “ This definition, in confining the
offence to judicial officers, seems too nar-
row. See Rex v. Beale, cited | Mast,
183; Rex v. Va.ugha.n 4 Bur. 24%4 ; Com.
Dig. Ofticer, I. The atterapt to brxhe is
an offence. Thus, an attempt to bribe
a privy epuncillor to procure a rever-
sionary patent of an office grantable by
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the king under the great scal was held
indictable, though it did not succeed.
Rex ». Vaughau, 4 Bor. 24584 ; Rex o
FPollman, 2 Camp. 228; Rex » Plympton
2 Ld. Raym. 1377. 8o ix an offer of a
bribe to a juryman, Young's Case, cited
2 East, 14, 16, An attempt to bribe at
an election for Parliament is indictable,
Rex ». Vaughan, 4 Bur. 2494, 2500 ; Rex
# Plympton, 2 Ld, Raym. 1377; and see
Heoslow ». Fawcett, 1 Har, & W. 125,
Bo is an attempt to bribe an officer of
customs. Rex v, Cassano, § Esp. 2317
Barn Just. 28th ed. by Chitty, tit. Brib-
ery. Andsee The State » Ellis, 4 Vroom,
102

2. Apother defect in the definitions
gnoted from Coke and Blackstone is,
that they do not caver the case of giving
a bribe; which, in trath, is just as much
bribery as ‘the receiving of one. This
offence, with the reasan on which it
rests, may bo stuted as follows: When-
ever the motive of lucre is placed before
the mind of an officiul person to infAuence
his conduet, a danger to the state is cre-
ated. And though official persons are
entitled to compensation for their ser
vices; and the law does not deem the
compensation which itself provides to be
attended with danger, since this does not
bend the officer to one conrse rather than
another; yuet, whenever there is prescnted
to the officiel mind the ides of money, not
merited, but as a return either for a wrong
act or for fresh haste in doing a right
one, this constitutes an endeavor to cor-
rupt justice at hor fountaing, and danger

CHAF, VIL] BRIBERY. § 86

Giving or receiving. — * As it i3 & crime to take a bribe, it is
alearly also a crime to give one; for the offences are reciprocal.” !
§ 86. Gist of the offence.— The gist of the offence seems to be
the tendeney of the bribe to pervert justice in any of the govern-
mental departments, executive, legislative, or judicial. Thus,—
Voter.— If one pays money to a voter to vote at an election
for a particular candidate,? or simply to vote,? or to go out of town
and forbear voting,! the act tends to create a perturbation in the
movements of the governmental machinery, and the parties are

consequently indictable.

Appointment to Office.— And the Virginia court held, that a

to the entire community eprings from
the endeavor. If the judge spurns the
bribe, he is innoecent; if he accepts it,
he is guilty ; but, whether the bribe is
taken or refused, he who offered it is
equally an offender against the law.

3, Hawkins defines this offence and
gtates the law thus : ¢ Bribery, in a strict
gense, is taken for & pgreat misprision of
one in a judicial place taking any valu-
able thing whatsoever, except meat and
drink of small value, of any one who
has to do belore him any way, for doing
Lis office, or by color of Lis office, but of
the kiog only. DBut bribery in a large
Bense is sometimes taken for the receiv.
ing or offering of any undue reward, by
or to any person whatsoever, whoso
ordinary profession or busingss relates
to the administraiion of public justice,
in order to incline him to do a thing
against the known rules of honesty and
integrity ; for the Iaw abhors any the
least tendency to corruption in  those
who are any way concerned in its ad-
ministration, and will not endure their
taking a reward for the doing, which de-
serves the severcst of punishments, Also
bribery signities the taking or giving of
& reward for offices of a public nature.”
1 lawk. P. C. Curw. ed. p. 414, 415, § 1~
8. Bee also 1 Russ. Crimes, 3d Eng. cd.
154, As to what office is meant by Stat.
49 Geo, 3, ¢. 126, § 3, against the covrupt
gale of an office, gee Reg. w. Charretie,
13 Jur. 450, 18 Law J. = &8 M. C. 100,
As to the Virginia statute against bay-
ing and selling offices, sce Common-
wealth ¢, Callaghan, 2 Va. Cas. 460.

4. Growing out of the same reasom,
we have the condemnation in which all
right-minded men hold those sinister
approaches to officisl persons, in which
people sometimes indulge; amounting
to Jess than bribery, yot repreliensible
morally it not legally. In cur country
especially, where the artificial dignity
of office does not operate as powerfully
to repel such things as in Eurepe, and
wlhere the desire for votes js always
present with most in oifice, both the
danger and the present evil from this
source arc very great. Neither public
sentiment nor proper laws should he
wanting with us, to resirain the wrong.
In respect to the judicial office, Lord
Cottenham once expressed an important
truth ag follows: “ ECvery private coms-
munication to a judge, for the purpose
of infuencing his decision upon a matter
publicly before him, always is, and onght
to be, reprobated; it is a course calen-
tated, if tolerated, to divert the course
of justice, and is considered, and cught
wore frequently than it is to be treated,
as, what it really is, a high contempt of
court.” Matter of Dyce Somhre, 1 Mac,
& G 116, 122,

11 Gab. Crim. Law, 163; Rex »
Vaughan, 4 Bur. 2454,

2 Rex » Cripland, 11 Mod, 887 ; Com-
monwealth v, Shaver, 3 Watts & S, 838,
See Hughes ». Marshall, 2 Tyrw. 134, 5
Car. & P. 150.

& Rex ». Plympton, 2 Ld. Raym. 1377,

t Rex v Isherwood, 2 Keny. 202. And
gee Bush v. Ralling, Say. 289, decided on
Stat. 2 Geo. 2, c. 24, § 7.
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corrupt agreement between two justices of the peace, having
power to appoint a commissioner and a clerk, for the one to vote
for A as commissioner in consideration of the other voting for B
as clerk, and viee versa, is, if carried into execution, an indictable
misdemeanor at the common law; the decision being, however,
put principalty upon the ground of corruption in office.l
Recommendation to Office — Exchange of Prisoners.— A bribe to
a privy couneillor, to recommend to the king a particular person
for a station within his gift ;2 or, to the agent having authority,
to exchange prisoners of war out of their order;? is indictable
within the general law of bribery.+
§ 87. Degree of the Crime and its Punishment : —
’ Misdemeanor. — Hawkins says: “ At common law, bribery in a
judge, in relation to a cause pending before him, was looked upon as
an offence of o heinous a nature that it was sometimes punished as
high treason before the 25 Edw, 8; and, at this day, it ig certainly
a very high offence, and punishable, not only with forfeiture of the
offender’s office of justice,® but also with fine and imprisonment,
&ec.”  But all other forms of bribery are misdemeanor, to be vis-
ited with imprisonment and fine.8 As treason inecludes felony,
and an offence which was treason becomes felony when the law
ceases to hold it treason,” we might deem bribery in a judge,
committed under the circumstances mentioned by Hawkins, to be
felony, if the latter part of the quetation did not imply the con-
trary. DBut suppose it to be felony, there is, growing out of the
exemption of judicial officers from the ordinary criminal process
for official misconduct,? a practical difficulty in punishing it as
such. Indeed, little doubt can be entertained, that all kinds of
bribery are, in this country, under our common law, merely misg-
demeanor; though some kinds are misdemeanors of a very high

CHAP. VIL.] BRIBERY. _ § 89

§ 88. Attempts :1—

Offering Bribe. — There are cases from which it might be in-
ferred, that to offer a bribe is bribery, — that is, is the substan-
tive offence, —in distinction from the indictable attempt.? Since
bribery is a misdemeanor, it is of little or no practical conse-
quence whether this view is correct or not. It is believed, how-
ever, that the better form of the doctring is to consider such an
offer as an attempt, not as the substantive crime? And it is
settled that, under the one name or the other, such offer, or the
promising of a gift, is punishable the same as if it were actually
accepted or delivered.* And if the offer is made by letter through
the post-office, the writer commits a complete offence at the place
where he deposits the letter,’ as well as at the place where it is
received.t

§ 89. Offer in Cauase not yet pending. — The Alabama judges de-
cided, that a tender of a bribe to a justice of the peace corruptly
to decide a case not pending, but afterward to be instituted be-
fore him, — the bribe being declined, and the snit not undertaken,
—-is indictable at the common law. DBut they also held, that this
transaction is not within the statute of the State against offering
“ any gift or gratuity whatever, with intent to influence his act,
vote, opinion, deecision, or judgment, on any matter, cause, or

and aggravated nature.?

1 Commonwealth ». Callaghan, 2 Va.
Cas. 440. Conspiracy.— Here is a cone
spiracy also; and, useuming the doctrine
of the text to be sound, an indictment
for the conspiracy might have been main-
tained if no appointment had actually
been made.

2 Rex ». Vaughan, 4 Bur. 2494,

3 Rex v. Beale, cited 1 East, 183,

¢t Approve & Claim.—An agree.
ment to nse a supposed influence with
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the street commissioner to induce him
to allow certain ¢laims is illogal, and a
note given in consideration of it is void.
Devlin », Brady, 82 Barb. 518.

5 Bee also Vol L § 971.

¢ 1 Hawk. P, C. Curw. ed. p. 418,
§6,7.

1 Vol 1§ 612,

¥ See Vol. I. § 461-4483.

® See also Commonwealth v, Shaver,
3 Watte & S. 838, in which it was held,

that the bribing of a voter by a candi-
date for the office of sheriff is not an
“infamous crime,” within the meaning
of art. 6, § 9, of the Constitution of Penn-
s¥ivanin, o conviction of which will dis-
qualify him from holding the office.

1 Bee Vol 1. § 723 ot seq.

2 The State v. Ellis, 4 Vroom, 102,

% And see Colling ». The Btate, 25
Texag, Supp. 202; Dishon ». Smith, 10
Iows, 212; Walsh v. People, 65 Ill. 53;
Hutchinson v, The State, 36 Texas, 203;
Commonwealth ¢. Harris, 1 Pa. Leg. Gaz.
Rep. 465.

4 Vgl L § 7687; Rex r. Vaughan, 4
Bur., 2194; Rex ». Plympton, 2 Td.
Raym. 1377 ; Rex ». Isherwood, 2 Keny.
202 ; Rex » Cripland, 11 Mod. 387; Reg.
v, Gurney, 10 Cox . C. 550. And see
ante, § 85, note.

& United States ». Worrall, 2 Dall.

& In n New Jersey case, an indietment
at the connnon law was sustained which
charged, that the defendant wickedly
and corruptly offered fifty dollars, ta a
member of the common council of Hud-
son City, to vote for a certain application
ta lay a railroad track along one of the
strecta of the city, Evenif the common
council had ne jurisdiction over the ap-
plication, the offer was still indictable,
Said Dalrimple, J.: *“ The act of the de-
fendant in endeavoring to procure the
grant asked for was only the more crim-
jnal; because he songht, by the corrupt
uge of money, to purchase from the
council an easement which they had no

-anthority to grant. e therchy endeav-

ored to induce them to step beyond the
line of their duty, and usurp authority
not committed te them.” The State v
Ellis, 4 ¥Yroom, 102, 1056.

53



§ 89 SPECIFIC OFFENCES, [BOOK X.

proceeding which may be then pending, or may by law come or
be brought, before him, in his official capacity.”?

1 Barefield . The State, 14 Ala. 603. And see People ax rel. Purley, 2 Cal. 564

For BRIDGE, see War; also Stat. Crimes, § 501,
BUGGERY, see Sonour.
BUILDING OF WQOD, &c., see Vol. 1. §1150, 1151,
b4 |

CHAP. VIfl.] BURGLARY AND OTHER BEEAKINGS. §9a

CHAPTER VIIL

BURGLARY AND OTHER BREAKINGS.!

§ 90. Introduction.

91-100. The Breaking and Entering.

101-103. The Time.
104-108. The Place.
109-117. The Inient.

118. Statutory Breakings.
119, 120. Remaining and Connected Questions.

§ 90. How defined. — Burglary is the breaking and entering,
in the night, of another’s dwelling-house, with intent to commib

a felony therein.?

Oxder of the Discussion.— We shall consider, I. The Breaking
and Entering ; IL. The Time; III. The Place; IV. The Intent.

Then, V. Statutory Breakings;

Questions.

V1. Remaining and Connected

1. The Breaking and Entering.

§ 91. The Breaking. — The meaning of the verb * to break,” as
employed in the law of burglary, is explained in Statutory
Crimes?® Tt does mot require a separation of particles, as when
we break a stick ; but,if, for example, one lifts a latch and opens
the door, or presses it open without any removing of fastenings,?

1 For matter relating to this title, see
Vol. 1. § 262, 242, 437, 559, BT7, 676, 726,
787, 1062-1064. For the pleading, prac.
tice, and evidence, see Crim. Troced. TL
§ 128 et seq. And sce, as to both law
and procedure, Stat. Crimes, § 221, 233,
o34, 240, 276-278, 812, 582, 538.

2 Vol. 1. § 960, There are no wide
differences as to the definition of bur.
glary. Tibms, Hawkins: * Burglary is
a felony at the commen law, in bresking
and enlering the mansion-house of an-
othier; or (us some say) the walls or gatee
of a walled town, in the night, to the
intent to commit some felony within the

same, whether the felonious intent he
executed or not.” 1 Hawk, P. C. Curw,
ed. p. 129. Lord Coke: * A burglar {or
the person that committeth burglary) is
by the commeon law a felon, that in the
night breaketh and entereth into a man-
sion-house of another, of intent to kilk
gome reasonable creature, or to comnit
gome other felony, within the same,
whether his felonions intent be executed
or mot.” §Inst.63. Andsee4 BL Com.
293 224 ; 2 East P. C. 484

3 Stat. Crimes, § 200, 812, 815

4 The State v. Reid, 20 Towa, 418
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or with his hand raises an unfastened window,! or thrusts himself
down the chimmey,? or by a fraud practised on the ocenpant pro-
cures him to open the door,® he breaks the dwelling-house.* On
the other hand, there is no breaking when one enters through an
open door, window, or other aperture ; 5 or pushes further open a
door or window already open in part.t

§ 92. The Entry.— To constitute burglary, there must be also
an entry.” It need not be in the same night with the breaking ;
though both must evidently take place in the night, and both
must be with felonious intent.® i

What is an Batry. — The entry is complete, though the whole
physical frame does not pass within the dwelling-house: if a
hand or any part of the body goes within, or if the instrument
intended to be used in the commission of the felony does, that is
cufficient.? Therefore a man commits this offence who cuts a
hole in the shutters, thrusts in his hand, and feloniously takes
away another’s personal property; 10 or thrusts in his hand, with
the like intention, without accomplishing the object;™! or puts
%4 hook in at a window to draw out goods, or a pistol to demand
one’s money.” 2 And if the hand is thrust within the building
to finish the breaking rather than extract the goods, still it com-
pletes the entry.!?

§ 93. What js not an Batry.— But if only the tool used for
breaking goes in, and neither any part of the person, nor the in-
strument by which the ulterior felony is to be perpetrated, does,
there is no burglary. Thus, to raise a window by means of the

i Prank ». The State, 30 Missis. 705; 22; 1 Hale P. C. 651; Anonymous, J.

CHAP. VII.] BURGLARY AND OTHER BREAEINGS. § 9b

hands placed outside of it, and then thrust in a bar for foreing
open the inside shutter;! or to make a hole through a door with
a centre-bit, whereby some of the chips fall in,? is insufficient ;
because neither the bar nor the centre-bit was to be employed
about the ulterior felony.

§ 94. Shooting in a Ball to kill. — Whether, if one, intending a

* felonious homicide, discharges a ball from a gun outside the

building, throngh a hole previously broken by him for the pur-
pose ; or, without & previous breaking, sends the ball into it,
making thus both a breach and an entry by one impulse; he
commits burglary, is left uncertain on the authorities.® On prin-
ciple, there is less doubt ; for the ball is meant and adapted to
perpetrate the felonious homicide ;¢ and, according to a general
doctrine of the criminal law, a physical agent set in action by
the party is considered the same as the party himsell; even caus-
ing him to commit the offence in the locality where the agent
acts, thongh himself personally absent.’

§ 95. How far instde. —- The entry need not extend to any de-
fined distance inside. Therefore when a hoy, intending to steal,
pushed in with his fingers a pane of glass, and simply the fore
part of one finger had passed within the sash when he was

apprehended, a conviction of him for burglary was held to be

correct.s

gnutters. — If there are inside shutters, it is enotgh to pass in
the hand for the unaccomplished purpose of opening one of
them;" but the breaking of an outside shutter is not sufficient
while the place remains unbroken.®

Rex v. Hyams, T Car. & P. #1.

2 Donohoo v. The State, 36 Ala. 231;
TRex +. Brice, Ruse. & Ry. 450,

3 The State ¢. Johnson, Phillips, 186 ;
The State » Mordeeai, 68 N, C. 207.
See, s to this point, and the conseat
implied in a plan to enirap the burglar,
Vol. 1. § 261-263; Allen ». The State,

40 Ala. 334
: + Figher #. The State, 43 Ala. 17;
Rex v. Hughes,. 1 Leach, 4th ed. 408, 2
East P. C. 45L

5 Rex v. Lewis, 2 Car. & P. 628; Rex
. Johnson, 2 East P. C. 488,

& Stat. Crimen, § 812; Commonwealth
v, Strapuey, 106 Maas. 588.

T Rex v. Hughes, 1 Leach, 4th ed. 404,
2 Rast P. €. 401; Anonymous, Dalison,
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Kcol. 67.

8 1 Gab. Crim. Law,1768; 2 East P. C.
508; 1 Hale F. C. 551; Rex ». Smith,
Ruse. & Ry. 417; Rex v. Jordan, 7 Car.
& P. 432; Reg. v. Bird, § Car. & L. 44.

® The State ». MecCall, 4 Ala, 643;
Franco v. The State, 42 Texns, 276; 1
Gab. Crim. Law, 174; 8 Inst. 64; 4 Bl
Com. 227.

10 (tibbon's Cage, Foster, 107. And see
Anonymous, 1 Anderson, 115.

1 Rex v. Bailey, Russ. & Ry. 341.

12 4 BL Com, 227; 3 Inst. 64; Anony-
mous, 1 Hale P. C. 5563,

18 Reg, v. O'Brien, 4 Cox C. C. 308.

1 Rex v Roberts, Car. Crim. Law, 34
ed. 293; Rex v. Hughes, 1 Leach, 4th ed.
406, 2 East P. C. 491; Rex ». Ruat, 1

Chimney. —If the breaking is by coming in at the chimney,? it
is not necessary, to constitute an entry, that the burglar should

Moody, 185; 3 Inst. 64; 1 Hawk P C.
Curw. ed, p. 132,§ 11, 12, And see Reg.
v. (’Brien, 4 Cox C, C. 395,

1 Rex ». Rust, 1 Moody, 182; Rex o,
Roberts, Car. Crim. Law, 5d ed. 283.

2 Rex v 1nghes, 1 Leach, 4th ed. 408,
2 East P. C. 491,

3] llale T, C. 556; 1 Hawk. P. C.
Curw. ed. p. 182, § 11; 2 East P. C.
490; 1 Gab. Crim. Law, 174; 1 Russ.
{1imes, 3d Eng. ed. 795 and note.

t Bep 2 East P. C.490; 1 Russ. Crimes
84 Eng. ed. 795

§ Vol 1§ I10-112, 310, 661. Sending

Child in. — It is the same if a man sends
into the dwelling a child of tender ycars
and innovent of any ¢rime, but does not
personally enter; he is still chargeable
with burglacy. 1 Hale P. C. 555, 56 4
1 Russ. Crimes, 3d Eng. ed. 797,

8 Rex v. Davis, Russ. & Ry, 409,

7 Rex v. Perkes, 1 Car. & P, 300; Rex
». Bailey, Russ. & Ry. 841; Robert’s
Case, 2 Tast P, C. 487,

8 The State ». McCall, 4 Ala, 648

8 Ante, § 91; Stat. Crimes, § 281, 813;
post, § 98, note.
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pass out of the chimney into any room, or even pass below the
chimney-piece ; entering the chimney itself is sufficient.!

§ 96. What must be broken.— The breaking, as well as the
entry, must be of something which constitutes .a part of the
dwelling-house.? Thus,—

Area Gate. — The area gate is not deemed a part of the man-
gion ; and, where one by a skeleton-key made his way through
this gate, and entered the dwelling at a door accidentally left
open, he was held not to be guilty of burglary.?

§ 97. Inside Doora— (Servant — Guest at Tnn). — But the break-
ing need not be of cutside barriers; for if one is within, however
lawfully, and there breaks an inner door throngh which he enters
a room with burglarions intent,*-— as where a servant lifts the
latch and goes into a chamber® to commit murder® or a rape,’ —
it isburglary.®? A fortiori, therefore, a guest at a hotel becomes
chargeable with this offence if he leaves his own room and breaks
into the room of another guest, for the purpose of committing a
felony therein.?

§ 98. Inside Breakings, continued. — Likewise, where the break-
ing is of inner barriers, the same as where it is of outside ones,
the breach must be of something which constitutes a part of the
dwelling-house ; as, —

Trunk or Box. — If it is merely of a trunk or box, from which
goods are stolen, the transaction will not be burglarious.

Fixtures. —— “ With respect,” says Gabbett,! “ to such fixtures as
cupboards, presses, lockers, and the like, dounbts have been enter-
tained ; and, in one case, the judges were divided upon the ques-

! Rex v. Brice, Russ. & Ry. 450; Don- 7 Rex o Gray, 1 Stra. 4581.

ohoo v. The State, 36 Ala. 281, 3 And see Stat. Crimes, § 200; Rex o
2 Stat, Crimes, § 281, 312 Johnson, 2 Kast P. (0, 48%: The State v

CHAP. VIII.] BURGLARY AND OTHER BEEAKINGS. §£99

tion ; but Mr. J. Foster is of opinion, that, in capital cases, such
fixtures which merely supply the place of chests and other ordinary
household utensils should, in favor of life, be ¢onsidered in no
other light than as mere movables ;1 though, in questions between
the heir or devisce and the executor, these fixtures may, with
propriety enough, be considered as anncxed to and parts of the
freehold. And Lord Hale? has expresscd the same opinion;
though he speaks doubtingly on the subject.”?

§ 99. Breaking Out.— We have secn,* that, while both the
breaking and the entry must be with felonious intent, both
need not transpire on the same day. Now, in the order of time,
must the breaking be first, and the entry afterward, which is the
common case? or, is the offence equally burglary where the entry
was without a breaking, and afterward the wrong-doer breaks
out? Anciently there wds doubt on this question ;?® therefore
the statute of 12 Anne, stat. 1, ¢. 7, § 3, after mentioning the
doubt, declared, * that, if any person shall enter into the mansion
or dwelling-house of another by day or by night, without breaking
the same, with an intent to commit felony; or, heing in such
house, shall commit any felony; and shall in the night-time
break the said house to get out of the same,” — it shall be bur-
glary® And though this statute is now repealed in England,
the same provision in substance is contained in the later enact-
ment of 7 & 8 Geo. 4, c. 29, § 11,7 superseded by the present

‘stat. 24 & 25 Viet. ¢, 96, § 51.3  In the cases provided for by it,

there need be no actual passing out from the premises, as the
reader perceives; and a learned judge once made the very strong
observation, that, if a thief, for instance, who was lawfully within,
¢ eyen lifts the latch to get out of the house with the stolen prop-

¥ Rex v Davia, Russ, & Ry. 322, And
see Rex = Paine, T Car. & P. 135; Rex
». Brown, 2 East, P. C. 487, 2 Leach,
4th ed, 1016, note.

% The State v Scripture, 42 N. II, 485,

¢ I’robably, if the chamber were lis
own lodging reom, the case would e
otherwise, becanse of his quasi interest in
it. And see post, § 106, Tt Is not burg-
lary, says Hale, where *the vpening of
the door is within his trust.” 2 Hale
P, (. 854, 365; 1 Russ. Crimes, 3d Jug.
ed, 794 and note.

§ Anonymous, 1 Hale P. C. 554, J.
Kel 67.
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Wilson, Coxe, 439, 441; Rex ». Cassey,
J. Kel. 63, 689; Denton’s Case, Foster,
108. Contra, People v Fralick, Hill &
Denio, 63, The breaking must be before
the felonicus purpose ends.  Adkinsen v,
The State, b Baxter, 560; but the felony
need not be meant to be in the particular
roon broken. Nolland ». Commonwealth,
4 Norris, 1’a. 68,

9 The State v Clark, 42 V. 620.

19 1 ITale P. C. 524, 554 ; The State p
Wilson, Coxe, 436, 441; 2 East P, C. 488,

1 1 Gab. Crim. Law, 172,

1 Foster, 100,

2 1 Hale P, C, 527, 536,

% See also 2 East P. C. 489, Chim-
ney in Cabin,--The majority of the
Korth Carclina court has held, that an
entry at night, through a chimney, into
a log cabin in which the prosceuntrix
dwells, and stealing goods therein, will
constitute burglary, although the ehim-
nev, made of logs and sticks, may be In
a state of decay and not more than flve
and g half feet high., The State ». Willis,
7 Jonea, N. C. 190.

4 Ante, § 92

% See 2 East P. C. 400; 1 Hale P. C.

664 ; Dalt. Just. ¢. 151, § 3; 4 BL. Com.
227: 1 Gab. Crim. Law, 174; 1 Bennett
& Heard Lead. Cas. 540. .

§ 1 Hawk. I’. C. Curw. ed. p. 132,
§16; 2 Fast P. C. 489,

7 1 Russ. Crimes, 3d Eng. ed. 792.

3 Which provides, that * whocver ghall
enter the dwelling-house of another with
intent to commit any felony therein, or,
being in such dwelling-house, shall com-
mit any felony therein, and shall in either
cage break out of the said dwelling-house
in the night, shall be deemed guilty of
burglary.”
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erty, that is a burglarious breaking out of the house.”! This
remark may be correct; but it carries the doctrine very far, and
the question should be examined carefully. For, is the mere
lifting of a lateh, in such a case, a breaking of the dwelling-
house ?

How in our Btates.-— The statute of 12 Anne is too recent (A.D.
1713) to be absolutely binding as common law in all our States,?
though, where it is not, it must have its weight as declaratory of
ilie sense of the English Parliament. Probably, in most of our
States, the question is settled by statute. It is so, for example,
in Georgia, where the words are, « breaking and entering énio ;
the consequence of which is, that a breaking out is not adequate
in this State.?

§ 100. Breaking Inner Doors without Entry. — If the felon, to get
out of the dwelling-house, should break an inner door, but not
enter through it, the case would plainly be within the statute of
Anne. But it seems not to be absolutely settled, whether, where
the intent is not to get out, a person who has feloniously entered
without a breaking commits burglary if he makes no entry
through the inner door which he has broken. There are indica-

_tions that the breaking alone in such circumstances may be
deemed enough.* On the other hand, in an English case before
the Central Criminal Court, Gurney, Commissioner, on consulta-
tion with Cresswell, JJ., held, that burglary is not committed by
an entry, with fclonious intent, into a dwelling-house without
breaking, followed by a mere breaking (not affirmatively appear-
ing to be to get out), without entry, of an inside door.t We
have, in this case, a breaking, an entry, and a felonious intent;
yet, not only is the breaking after the entry, but the breaking
and entry are of different parts of the dwelling. If a breaking

CHAP, VIII.] BURGLARY AND OTHER BREAKINGS. § 102

out was not sufficient before the statute of Anmne, this would
not be sufficient after the statute any more than before; not
being within the statutory terms.

II. The Time.

§ 101. Qeneral Doctrine.— The breaking and entering muss
both be in the nighg.!

Night, —— What is the night is a question discussed in detail in
Statutory Crimes.2 It is there seen, that, at the common law,
those porlions of the morning and evening in which, while the
sun is below the horizon, sufficient of his light is above to enable
one reasonably to discern the features of a man, belong to the
day; but, in this calculation, no account is to be taken of light
reflected from the moon. This rule, however, has been modified
in England and some of our States by statutes.

§ 102. Breakings by Day.— While this country was being set-
tled, the statute of 1 Edw, 6, c. 12, was in force in England.?
It provided, in § 10, that persons convicted, among other things,
of the “breaking of any hoise by day or by night, any person
betng then in the same house . . . thereby put in fear or dread,”
ghould not be admitted to clergy; and Lord Hale treats this as
creating a statutory burglary, which may be committed in the
daytime. * It requires,” he suys, “ 1. An actual breaking of the
house, and not un entry per ostia aperte. 2. An entry with in-
tent to commit a felony, and so laid in the indictment.* 3. A
putting in fear.”® Kilty, as to Maryland, informs us that  there
are, in the provincial records, some cases of prosecutions which
appear to have been under this statute;” ¢ but probably the re-

1 Frskine, J., in New. oo Wheeldon, 8
Car. & P. 747. And sec 1 Hale I’ C.
553; Rex v. Johnson, 2 East P. . 488;
Rex ». Callan, Russ. & Ry. 157; Rex ».
McKearney, Jebb, 89, 1 Ben. & H. Lead.
Caa. 540; Rex v. Lawrence, 4 Car, & P.231,

2 Qee ante, § 48, note; Bishop First
Book, § 56; Deemed of foree in Connecti-
cut, The State v. Ward, 48 Conn. 489,

® White #. The State, 51 Ga. 285, 288,
989 And see The State v. McPhereon,
70 N. C. 239; Brown v. The State, 55
Ala, 123,
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4 Anonymous, J. Kel. 67, scomingly
supports this Intimation; but the state-
ment of the ease in 1 Hale P. C. 554,
shows that the facts did not raise the
point. Erskine, J., might have leld the
Ireaking alone suflicient, a8 see Reyg. o
Wheelden, 8 Car. & P. 747; but probably
his observations were founded on Stat, 7
& 8 Geo. 4, 0. 29, § 11, And sce Denton’s
Case, Foster, 108; Simson’s Case, 1 Hala
. C. 527,

5 Reg. v Davis, 6 Cox C. C. 369.

1 Rex v Segar, Comb, 401; Lewis v,
The State, 18 Conn. 32; The State ».
Banecroft, 10 N, H. 106; Reg. ». Polly, 1
Car. & K. 77. “It was held in 4 Edw. 6,
that the breaking of the hounse shall not
be burglary unless it is by night. Bro.
Cor. 184. This is the first passage in any
book where burglary is confined to a
breaking in the night. Tn the old books
1t iz said to be the same whether by night
or by day. Aceording to this late deter-
mination, Staunforde has formed lLis de-
acription of this crime, collected from
tha many decisions since the tine of

Dritten and the Mirror, which iz to this
effect: ‘Burglars are those who feloni-
onsly, in time of peace, break a house,
church, walls, or towers, though they
take nothing from thenee; but then it
must be done with intent to commit a fel-
ony, and in the night.””’ 4 Reeves Hist,
Eng. Law, 3d cd. 530,

2 Btat. Crimes, § 278,

8 ap. 1547,

+ Powlter's Case, 11 Co. 31 5

%1 Hale P. C. b48. And gee ib. p,
562, 563,

6 Kilty Report of Statufes, 164,
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ports of none of the States contain any decisions on the question
whether it is common law with us. It is not mentioned by the
Pennsylvania judges, among the statutes in force in that State.!

§ 103, Continved.— There are some other old English statutory
house-breakings which may be committed in the daytime, and to
them similar observations apply.2 So, in our own States, may be
found statates of the like sort® The offences created by them
differ, however, from ecommon-law burglary in this essential
particular, that the latter is a crime against the safety of the
dwelling-house, perpetrated in hours of repose, when the vigi-
lance of the cccupants is, like their bodies, asleep.

I, The Place.

§ 104. What. — The breaking and entering must be into
another’s dwelling-house.t

Dwelling-house. — In the work on Statutory Crimes,® the mean-
ing of the term ‘“dwelling-house,” within this definition, was
minutely discussed. It was seen, that, to constitute a dwelling-
house, persons must, at times at least, sleep beneath the roof; or,
in other words, the place must be used for habitation. And
there is a slight distinction between this word, which is the
proper common-law term in burglary, and « honse,” which is the
common-law term in arson. The term *“dwelling-house” also
includes the entire cluster of buildings, not separated by a pub-

CHAP, VIL.] BURGLAEY AND OTHER BREAKINGS. § 107

lic way, which are used for purposes connected with habitation.
For example, it may inelude a barn! In cases of doubt, the
reader should consult the discussions in that volume.

§ 105, Church. — According to the old books, this ollence may
also be committed by breaking into a church;? for, says Lord
Coke, it is the mansion-house of Almighty God.® There arc few
modern English cases,* and no American ones, in which this form
of burglary has been relied upon; but the law is probably not
ohsolete. It is within some of our statutes.’

Wailed Town, — Likewise the books tell us, that it is burglary
feloniously to break into a walled town.? :

§ 106. Anothers.— The dwelling-house must be another’s.

Tunkeeper. — Doubtless, therefore, the keeper of an inn is not
a burglar, when, with felonious intent, he breaks iute a guest’s
chamber.’

Rooms of Lodgers. — Suppose, again, a person not an innkeeper
lets to lodgers rooms in a building with one common entrance
from without, and retains other rooms for his own habitation, —
Lere, when & burglary is committed by a third person in a lodger’s
room, the indictment must describe the place as the dwelling-
house of the landlord ;® cousequently the infereuce seems irre-
sigtible, * that, if he break open the apartments of his lodgers in
the night and steal their goods, the offence will not be burglary.”?

§ 107. Further of Lodgers and Guests.-— On the other hand,
we are not to infer, that, if the lodger or guest at an inn should

1 Report of the Judges, 3 Binn. 595,
620.  And sce ante, § 48, noto.

2 Lord lule, 1 Halo . C. 548, men-
tions the following : —

1. “ Rubbing a person by day or night,
in his dwelling-house; the dweller, his
wife, or children being in the house and
not put in fear, This requires: 1. An
setual breaking of the house. 2. An
actnal faking of something, but the per-
sons need not be put in fear; and, by
the statute of 6 & 6 Edw. §, ¢. 9, clergy
is in this case taken from the prineipal
that enters the house; and, by the stat-
ute of 4 & 5 Phil. and M. ¢. 4, from the
accessory hefore.

2. “Robbing a dwelling-house, by day
or night, and taking away goods, none
being in the hounse. This requires an
actual breaking, aod an sctual taking of
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something, and without the latter it is
not felony; but if accompanied with
koth, and the taking of goods bo of the
value of five shillings, it is excluded from
clergy by 39 Eliz. ¢. 15”7 And sce ante,
& 104, note.

8. All these statutes mentioned by Lord
Hale were, according to Kilty, nsedin the
province of Maryland. Kilty Report of
Statutes, 164, 188, 187, 189. Dut they
are not mentioned by the judges as in
force in Pennsylvania. Report of the
Judges, & Binn. 585, 620, 622,

8 People v. Taggart, 43 Cal. 81;
Davis ». The State, 8 Coldw. 77; Butler
v. People, 4 Denio, 68; Williams ». The
State, 46 Ga. 212; Wood v. The State,
48 Ga. 522,

¢ The State ». Dozier, 78 N. C. 11T,

5 Btat. Crimes, § 277-288.

i Pitcher v. People, 18 Mich, 142,

2 Anonymous, 1 Dy. %a, pl. 5S;
Tralton Just. e. 161, § 1, 4; 1 Hawk. %
C. Curw. ed. p. 133, § 17; 1 Russ. Crimes,
3d Ing. ed. 785; 2 East P. C. 441,

8 4 Lust. 64

4 Tn Reg. v Baker, 3 Cox C. C. 581,
Alderson, B., obzerved: “T take it to be
gettled law, that burglary may be com-
mitted in a church at commaon law. 1eo
held lately, on eireanit””

% Wilson we The State, 34 Ohio State,
109,

% 4 Bl Com. 224; 1 Gab. Crim. Law,
16%; 1 Hawk. P. €. Curw. ed. p. 129;
ante, § 101, note.

T And see Rex w. Trosser, 2 East P. C.
50, Dalton, however, says, what can
hardly be law ut the presentday: A
guest cometh to a common ion, &e., and

the host appointeth him hiz chamber,
and in the night the host breaketh into
the guest’s chamber to rob him; this is
burglary,” TIalten Just. e 151, § 4.

# RBtat. Crimes, § 28475 1 Russ. Crimes,
3d Eng. ed. 816, 817; Llex ». Uawking, 2
Eust P. C. 801; Rex v DPickel, 2 East
P. €. 501; Rex v. Witt, 1 dMMomdy, 248;
Rex ». Stock, 2 Leach, 4th ed. 1015, Russ,
& Ry, 185, 2 Taunt. 339; Rex ». Mar-
petts, 2 Leach, 4th od. 930; Rex » Ball,
1 Moody, 30; Rex ». Wilson, Russ. & Iiy.
115; Crim. Proced. IL. § 138,

9 1 Ruse. Crimes, 8d Eng. od. 520;
Anonymous, J. Kel, 83, 84; 2 East I, C.
502, And see The State v, Curtis, 4 Dev,
& Bat. 922: Rex ». Jobling, Ruse. & Ry
525; Rex ». Camifleld, 1 Moody, 42; Rex
v. Jarvis, 1 Moody, 7; Bex ». Wilson,
Ruse. & Hy. 115,
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§ 119 SPLCIFIC OFTFENCES, [BoOK X.

simply break out of his own chamher with burglarious intent,
but commit no other breaking, his offence would be burglary. It
seems sufficiently clear that it would not be, even in the strong
case of the guest; “because,” says Lord Hale, “he had a special
interest in his chamber, and so the opening of his own door was
no breaking of the innkeeper’s house.”! And in New Hamp-
shire, where the guest, besides passing out of his own room,
entered the bar-room and there stole money, he was held not to
be a burglar; since he had a legal right to go into the bar-room,
—a decision, however, which rests somewhat upon the language
of the statute.? But if, instead of entering the bar-room, he
breaks into another guest’s chamber to commit a felony, this is
burglary.®

§ 108. Bntire Building let to Lodgeras or Separate Familiea. — The
cases thus brought to view should be distinguished from thoese in
which an entire building is let to lodgers or to separate families.
Then the room or suit of rooms occupied by each lodger or family
constitutes, of itself, the dwelling-house of such lodger or family.4

IV. The Dutent,

§ 109. Two Intents, &.— We saw, in the preceding volume,
that in burglary there are two intents,—first, to break and
enter; secondly, to commi$, in the place entered, a felony.
What we are principally to consider, under our present sub-title,
is this seeond or wlterior intent.

§ 110. To commit Misdemeanor — ( Assauit — Maiming — Adul
tery ). — Therefore if the object of the breaking is to commit
some offence which in law is only a misdemeanor; as an assazult
aud battery,® or the cutting off of a person’s ear,” or adultery

CHAP. VIII.] BURGLARY AND OTHER BREAKINGS. § 113

where it is indictable only as a misdemeanor;! there is ne bure
glary; though the act may be punishable as an attempt to com-
mit a misdemeanor,? or otherwise.

Felony.-— The intent must be to do some wrong which consti-
tutes a felony? either at common law or by statute;* but the
felony intended need not be actually accomplished.

§ 111, Mustrations -~ (Servant embezzling—Rescue Goods from
Excise Officer}. — When, therefore, a servant, whose bLusiness it
was to sell goods, concealed in his master’s house some money
received for goods sold; and, after being discharged, broke into
the house and took this money with criminal intent; he was held
not to be guilty of burglary; because, as the money had never
come into the master’s possession, the carrying of it away could
not be larceny.® And where the object of a breaking and enter-
ing was to rescue goods which had been seized by an excise
officer, and the rescue as set forth in the indictment was not a
felony, the transaction, so set forth, wag held not to be burglary.”

§ 112. Element of Attempt., — Though burglary, like most other
crimes, admits of attempts proper to commit it, which come short
of the full offence, yet it is itself a species of attempt. And the
reader will derive great help from consulting the title Attempt,
in the first volume.® Thus,—

‘Repentance. —— [t follows from doctrines there set down,? that, if
a man has gone far enough to complete the offence of burglary,
his crime remains, though, before he commits the ulterior felony
intended, he abandons his criminal purpose.

Fear. — llspecially, therefore, if one by night breaks and enters
a dwelling-house intending to commit a felony in it, and, after
entering, desists through fear or becaunse he is resisted, the crime
of burglary is nevertheless copplete.” '

11 Hale P. C.554; ante, § 104. DBeoth
Mr. East and Mr. Russell criticise this
proposition; and scem of opinian, that,
hecanse the landlord ecould mot commit
burglary by breaking the guest’s door,
therefore the guest could cormmit it
by breaking his own door. I confess
myself unable to see the force of the
reasoning. As well say, that, because
a wife cannot commit it by breaking her
husband’s house, therefore the husband
¢an by breaking his own house; or be-
zause ome tenant in cornmon ecannot,
therefore the other tenmant can. See 2
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East P. C. 503; 1 Russ. Crimes, 3d Eng.
ed. 816. Here, again, Dalton stutes the
doetrine contrary to our text. Dalton
Just, ¢, 161, § 4,

2 The State ». Moore, 12 N. H. 42,

% The State ». Clark, 42 Vt. 624,

4 Stat, Criines, § 287 ; Commounwealth
v, Bowden, 14 Gray, 103, And see Com-
monwealth ». Thompson, 9 Gray, 108;
Muzon ». Peaple, 26 N. Y. 200.

8 Vol L. § 242,

& 2 Kast P. . 50D,
. 7 Commonwealth v. Newell, 7 Mass,

15, ’

§ 113, Intending Misdemeanor, but committing Felony.— Again,
to constitute an indictable attempt, the person attempting must

1 The State » Cooper, 16 Vi, 56l
See Vol. 1. § 768,

2 Vol. I. § 752, T60.

8 Anonymous, Dalison, 22; The State
v. Eaton, 3 Harring, Del. 554; The State
r. Wilson, Coxe, 439, 441; The State »,
Bell, 29 Jowa, 316; People v. Jenkins, 16
Cal. 431.

t Btat. Crimes, § 139; Rex v. Enight,

FOL. 1L b

2 East P. €. 510,5611; 1 Gab. Crim. Law,
192,

5 QOlive ». Commonwealth, 5 Bush, 376.

8 Rex v Dingley, cited 1 Show. 55,
Gouldsh, 186, 2 Leacl, 4th ed. 841.

T Rex ». Knight, 2 Kast 12 C. 510,

8 Vol L § 723 et ceq.

$ Vol. L § 733.

B The State . MeDanicl, Winston, No.
1, 249.
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intend to do the particular thing which, in law, amounts to the
ulterior erime.! Therefore, in burglary, when one undertakes to
commit a misdemeanor, but accidentally he accomplishes a felony
which he did not intend, still, although he is indietable for this
felony done, yet, as it was not intended, he is not guilty of hur-
glary.2 The doctrine is, that there must be a particular intent
to do a particular act, which act is a felony ; and this intent must
be proved to have existed in the mind of the defendant as matter
of fact, not merely as matter of law.?

§ 114. impossible — (Fact unknown -— Goods not in Euuse). —_
Tt seems to have been held, that, if there were facts unknown to
the defendant, making it certain he could not commit the felony
intended, — as, if his object were to steal the goods of A, and
A had no goods in the dwelling-house,* — there is no burglary.
This proposition, we saw in the first volume,® canno$ be sustained
on principle; and the authoritics apparently supporting it are not
sufficiently distinet or numerous to justify a departure from the
true line of the law. Burglary being an attempt,’ the principles
governing attempts as explained in that volume will indicate the
true solution of all questions of this sort.”

§ 115. Presumption of Intent. — Though there are felonies
which men may eommit in point of law, and do sometimes com-
mit in point of fact, without meaning so high an offence, yet the
presumption is, prima facie, that whatever they do they intend.?
And if a man is indicted for breaking and entering with the
intent, for example, to steal, and the proof shows that he did
steal, it establishes also the intent charged ; since the presumption
ig, that whatcver was done, was intended.®

1 Vol. L § 727-730. to be stolen. We have peen, Vol. 1.

CHAP. VIII.] BURGLARY ANXD OTHER BREAKINGS. § 117

§ 116. Forms of Indictment as to Intent. — To make this plain,
we must repeat what properly belongs to the volumes of Criminal
Procedure,! that the indictment for burglary may either allege an
intent to do a felonious act in the place broken and entered ; o,
while silent concerning the intent, may allege that a particular
felony was done there,-—the pleader being permitted to elect
which of these forms he will adopt.? The common method is
to blend the two in one, and charge both an intent to do and an
actual doing ; and this blending has been held to be good.?

Verdict. — The conviction may be of so much as is sustained
by the proof ;¢ for example, of the felony charged, as committed
in the place broken and entered, with an acquittal of the bur-
glary.® And it makes no difference that the intent alleged is to
steal, for instance, the goods of one person, and the actual steal-
ing set out is of the goods of ancther; or that one or both
of these persons be other than one alleged as the owner of
the dwelling-house broken.® When the indictment sets out a
breaking and entering, and an actual stealing, but no more, and
the proof is simply of a breaking and entering with intent to
steal, there can be no conviction ; because this allegation and
this evidence do not harmonize with or support each other.?

§ 117. Fusther TNlustrations — (Jarceny-— Other Felony). — A
larceny, however, is committed only when one intends to commit
it¥ DBut suppose the indictment for burglary, instead of alleging
a larceny in the place broken and entered, charges the perpetra-
tion, in such place, of a felony of a different nature; and sup-
pose the proof sustains the breaking and entering, and also
shows, that the commission of the felony in the place entered

the burglary alome, the evidence being 5 Rex ». Furnival, Russ. & Ry. 445;

2 Vol. I § 786; 2 East P. C, 509; 1
Hale P. C. 561.

% And see Vol. T. § 729, T34, T35.

4 Rex v Jenks, 2 Leach, 4th ed. 774,
2 East P. C. 614; Bex v. Lyons, 2 East
P. C. 497, 408, 1 Leach, 4th ed. 185.

5 Vol. I. § 740-754.

¢ Vol. I § 437,

7 Thie case is, by analegy, like that
of the attempt to commit an abortion,
when, contrary to the belief of the par-
ties, there is no fetus or embryo in the
womb ; and the attempi to stesl, by pick-
ing the pocket, when the experiment
proves that there i nothing in the pocket
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§ #41, that the English judges have held
both ways on this question; while some
American courts have held the offence*
of indictable attempt to be committed
under these circumstances. Vol L § 743,
T44.

# Vol 1. § 784, 786; 2 East . C. 510,
514

9 Crim. Proced. IL. § 148; People ».
Marks, 4 Parker, 153, where it was held,
that, if, on an indictment for burglary
with the intent to commit larceny, and

-for the commission of such larceny, the

larceny itself ia insofficiently charged,
the prisener may still be convicted of

pufficient to establish the alleged intent,

! Crim. Proced. 11 § 142 et seq.

? Yol I § 10682; 2 East P. . 514;
Commonwealth ¢ Brown, 8 Rawle, 207 ;
Jones ». The State, 11 N. H. 263. See
post, § 117; Crim. Proced. IT. § 129, 142 et
BLq - -

3 Commonwealth » Tuck, 20 Pick.
850 ; The State ». Brady, 14 Vt. 353;
Stoops v, Commonwealth, 7 8. & R. 491;
The State v. Squires, 11 N. H. 87; The
State ». Moore, 12 N. H. 42; The State
v. Ayer, 3 Fost, N, H. 801.

i Vol I § 766-799; Reg. v Clarke, 1
Car. & K. 421,

Reg. v. Reid, 1 Enz. L. & Fq. 595, 589,
15 Jur. 181; Jones ». The State, 11 N. H.
289; Commonwezlth v. Hope, 22 Pick.
1; The State v. Clocker, 3 ilarring. Del.
854 ; People v. Snyder, 2 Parker, 3.

& The State ». Brady, 14 Vt. 353 ; Reg.
v Clarke, 1 Car. & K. 421.

7 Vol. I. § 803; Rex v. Farnival, Russ,
& Ry. 445; Jones v The State, 11 N. H.
269; Reg. v Reid, 1 Eng L. & Eq. 595,
539, 15 Jur. 181,

B Vol. L § 207, 820, 342, 411; post,
LaRCRNTY.
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was accidental, while the offender meant only a misdemeanor, —
could he be convieted of the burglary, or merely of the minor
felony? According to the doctrine stated in a section further
back,! the conviction could be only of the minor felony; yet, in
point of fact, none of the cases adjudged have presented this
exact question ; therefore it may be deemed open for future judi-
cial discussion, If the intent was to commit a felony other than
the one committed, in pursuance of which this one resnlted acei-
dentally, it seems plain he could be found guilty of the whole
indictment.? Yet, again, it may be worthy of inquiry, whether,
after all, it is sound law that an indictment for burglary is good
which is silent as to the intent, and only charges a felony actually
perpetrated, in those cgses where such felony is of a nature to be
legally committed without being intended.

V. Statutory Breakings.

§ 118, In General. — Something of statutory breakings is con-
sidered in the volume of Statutory Crimes.? It is sufficient to
say here, in gencral terms, that in our States there are provi-
sions of many forms and kinds against house and shop breakings,
creating offences analogous to common-law burglary. In the
interpretation of these enactments, the courts follow the anal-
ogics of the common law of burglary, giving to particular words
the meanings they have thercin acquired.* Some cases and ad-
judged points are here added in a note.’

1 Ante, § 113 i

2 3P, C. 514 Boied o ok wherein oo, wasen, o

:'3‘8.1&11:, (;rimes, § 221, 283, 234, 240, merchandise arc deposited, with an in-
27278, 315, 532, Hag. tenlion to commit theft within the same.”

t The State z. Newbegin, 25 Maine,
500; Dutcher ». The State, 18 Ohlo, 308;
Stat. Crimes, § 141, 242; Wilson v, The
State, 24 Conn. 57,

5 }. Tully ». Commonwezlth, 4 Met.
357; Wilde v. Commonwealth, 2 Met,
408 ; Commonwealth ». Lindscy, 10 Mass.
153; Commonwealth w» McMonagle, 1
Mass. 517; Reg. v Gilbert, 1 Cur. & K.
84. And see post; § 119, note,

2. ¥ Outhouse.” — A atatnte in Con-
necticut provided a punishment for
“every person who shall, in the night
seuson, break and  enter the slore,
shop, warchouse, or outhouse of an-
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And it was held by the majority of the
court, lwo judges dissenting, that a burn,
disconnected from the mansion and stand-
ing alone, several rods distani, was an
“outhouse™ within the terms of this stats
ute. See Stat. Crimes, § 201,  Goods,™
Ee. — Likewise, that grain, the produce
of the owner’s farm, was “ gonds, warey
or mervhandise,” within the statnte, By,'
these words, said Iosmer, C. J., “is in-
tended any personal property, of which
larceny may Dbe committed; and not
thoze gooda and chabtels only, which
are oficred for sale” See Stat. Crimes,
§34% The State ». Brooks, 4 Conn. 445,

CHAP. VIO.] BURGLABY AND OTHER BREAKINGS. §119

VI. Remaining and Connected Questions.

§ 119, Consent.— The effect of a consent to let in a burglar
was considered in the preceding volume.!

449, Tntent. — On a similar statute,
the same tribunal held, that the offence
is'completed by the breaking and enter-
ing, with the felonious intent, the same
as in commonlaw burglary, though the
ulterior felony be not perpetrated. Wil-
won v. The State, 24 Conn. 57, * Btore™
— % Bhop.”” — A bankiug-house is a store
or shop within the meaning of this stat-
ute. Ib. Sec Stat. Crimes, § 296,

8. The Breaking, &c.— A statute in
Maine provided, that, “if any person,
with inlent to commit a felony, shall at
any time break and enter any office,
bunk, shop, or warchouse, he shall be
punished,” &e. And it was held, that,
when a store is liphted up, and the doors
are merely latehed in the ordinary man-
ner, without any fastening te exclnde
admission, and the clerks are in the
gtore ready Lo aitend on customers; and,
before eight o’clock in the evening, one
carefully lifts the lateh of the door and
enters, intending to commit a lareeny in
the store, and does coramit it, secretly,
and without the knowledge of the at-
tendants, the transaction does not consti-
tute the offence provided [or by the
ptainte. It was doubtless the design
of the legisluture,” said Shepley, J, “to
use the words break and enter, when
detining this offence, in the pense in
which they are used to define the erime
of burglary. To conslituie that offence,
there must be proof of an actual break-
ing, or of that which is equivalent to it.
Proof of an illegal entranee merely, such
as would enable the party injured to
maintalr trespass guare elausim, will not
be sufficient. Nor will proof of an en-
trance merely, for & purpose ever so
felonious and foul, accompanied by any
conceivalle stratagem, be sullicient, if
there be o actual breaking.”” The State
v. Newhbegin, 25 Maine, 500, 802, 503.
And see Stat. Crimes, § 312.

4, ¢ Forcibly Break'” — A statute of
QOhio provided a punishment, “*if any

person shall, in the night season, wil-
fully, malicionsly, and forefly break and
enter into uny dwelling-house,” & And
it was lield, that, notwithstanding the use
of this word * foreibly,” Do other break-
ing is required than what would be suili-
cient to support a common-law indictment
for burglary, Therefore where the in-
mates of the house were, on the night
mentioned in the indictment, awakened
by some one knocking at the door, and,
in answer to the kmocking, one of the
inmates suid “ Come in; 7 and the person
outside pulled the latchestring, but said
he could nui open the door; wherenpou
the person in the house, being deceived
85 to the intention of the person outside,
opened the door, and let the burglar in,
— this was leld to be a sufficient break-
ing, by such autside person, to constitute
the statutory offence. “For ages,” said
Spalding, J., “il has been considered,
that the most dangerous sort of burglars
were those who would seek to gain an
entrance into one’s mavsion, not by vio-
lence, for that might be rcsisted, but by
art, ¢unning, and cireumventivn.”  (ne
judge dissented, decming,  that, to con-
stitute burglary under tlie statute, some
degree of violence must be used in effect-
ing an entry.,” Ducher v. The State, 18
Ohio, 308, 317, 318, Copsult, in connec.
tien with this case, The State ». Henry,
& Ire. 463, And see Staf. Criines, § 312,
513; Vol. L § 260263,

1 Vol. I § 282; and sce ante, § 118,
note, Consent of Adulterous Wife. —
It is strongly intimated in Ohio, that ime
who breaks and enters another’s dwell-
ing=huuse in the night, to commit therein
adultery with the wife of him whe, with
his family, occupies it, canuot set up, in
excuse for this breach and coiry, the
wife’s consent previously granted. On
the facts before the court, and the gen-
eral question, Wright, J., observed: “Wa
are not called upon to esay, whether ome
entering a house, with the actual conseng
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§ 119 2. Attempts.— We have seen,! that burglary is itself a
species of attempt. Still it admits of attempts less than bur-
glary. Thus, if one breaks a dwelling-house, intending to com-
mit a burglary in it, but is interrupted or desists before he cffects
an entry, he commits the indictable attempt.? Not every act
short of breaking will be sufficicntly proximate to the consum-
mated burglary to be thus indictable.? Cousequently, in Canada,
it was held that, if persons go within thirteen feet of a dwelling-
house in which they intend to commit a burglary, but do no
more, this act is not “sufficiently proximate and directly tending
to the offence” to be punishable! Still, in many other ways
short of a breaking, may the attempt be committed, as the reader
will see who consults the title Attempt in our first volume.

§ 120. Felony. — Burglary is a common-law felony ;¢ and so
the doctrines discussed in our first volume concerning principals,
uccessories,” and the like, apply to this offence. For example, —

Persons Assisting. — All who are present, concurring in what
is done, being near enough to render aid, whether in fact they
do any thing or not, are principat offenders ;® but persons present
who mercly appear to concur, their ohject being to detect the
guilty, are not criminal’ The doctrine, likewise, that for one to
become a principal felon, his presence during the entire transac-
tion is not necessary, provided he is near enough to assist during

of the wife of the oceupant, with a view
to illicit intereourse, could be punished,
under the statute, for breaking and en-
tering the Liouse. No such case is before
us, The real guestion is: Would Mra.
Mason’s consent that the accused should
visit her in the absence of her husband,
or proof of his being in the habit of
visiting her when her husband was ab-
sent, evenr for & criminal purpose, con-
duce to prove her permission to him ta
break and enter the house for such pur-
pose when the husband was present and
by her side ? It is absurd to suppose go.
... We incline to think a married wo-
man incapable in law, by consent, to
authorize a third person to break open
and enter the house of her husband for
an unlawful purpose. Such consent,
thongh ever so formally given, could not
justify or Jegrlize an infraction of law,
or sanctify an unlawfal purpose. And
will any one pretend, that the entering a
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man’s house, with intent to commit adyl.
tery with his wife, with any consent, aave
only that of the lhusband, is a lawful en-
try ** TForsythe » The State, 6 (hio,
19, 25 '

1 Ante, § 112 et seq.

2 Reg. v. Spanner, 12 Cox O. C, 165, 2
Eng. Rep. 208; Reg. v, Menl, 3 Cox C.
C.70; Reg. v. Bain, Leigh & €. 129, 9
Cox €. C. 98.

3 Teople », Lawton, 56 Burb. 196.

* Reg. ». MeCann, 28 U. C. Q. B. 514.

& Rex », Hanson, 1 Root, 5.

€ 1 Hawk. P. C. Curw. ¢d. p. 120; 1
Hale P. C, 585.

T Vol L § 646-664, 662680,

® Rex v. Balley, Russ. & Ry, 241 ;
Cornwal’s Case, 2 Stra. 881 ; Hawking'a
Case, cited 2 East P, O, 485,

® Rex v. Dunpelly, Russ. & Ry, 810,
2 Marshall, 471.  And see Reg. v. Johne
son, Car, & M. 218,

CHAP, V]  BUBGLARY AND OTHER BREAKINGS. §120

a part of it,! applies here; so that, if he is prese:.lt, for instane?,
at the breaking only, he is answerable as principal for what is
done afterward in pursuance of the original plan, though person-

ally absent.2

1 Vol I. § 649, 650.
2 Reg. v. Jordan, 7 Car. & P, 432 See Vol. L § 676

Fot BURIAL, see SEPULTURE.
BURNING BUILDINGS, see ARsoN 4D oTHER BURnINGSE. .
CARKAL ABUSE, see RATE AND THE LIKE. Also, Stat. Crimes, § 4‘78—494
CARRYING WEAPONS, as to both Jaw and procedure, see Stat. Crimes

CHALLENGING, see DrELLING. -
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. CHAPTER IX.

CHAMPERTY AND MATNTENANCHE!

§ 121. Introduction.
122-130. Maintenance,
131-185. Cliamperty,
136-140. Buying and Selling Pretended Titles.

'§ 121, Nature of these Offences.— Champerty and maintenance
differ little in their nature, and a discussion of them under sepa-
rate heads is unnecessary. They are scarcely of practical note
in the criminal law; because indictments for them are seldom
found. But in eivil jurisprudence they come under frequent
animadversion, contracts growing out of them being void.2

How Chapter divided.— L.et us consider, I. Maintenance; II.
Champerty proper; III. That species of the general offence
known as the Buying and Selling of Pretended Titles.

1. Maintenance.

§ 122. How defined. — We have already found Blackstone's
definition to be unobjectionable; namely, thut maintenance is
“an officious intermeddling in a suit thatno way belongs to one,
by maintaining or assisting either party with money or otherwise
to prosecute or defend it.”8

Why indictable.— In a modern case it was said: “ Combinations
- against individuals are dangerous in themselves, and prejudicial
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to the public interest; and it is upon this principle that the doc-
trine of maintenance is founded. It is no wrong for an individual
to prosecute his rights against another in & court of justice;! bub
it is, notwithstanding, criminal for others to maintain him in his
suit; and for the reason, that such maintenance tends to oppres-
sion ; that the weak would be endangered by combinations of the
powerful and wealthy.”?

§ 123. 014 Doctrine,—In the old books, this offence occupies
broader ground. Thus Hawkins, substantially followed by later
writers,? defines maintenance to be “an unlawful taking in hand
or upholding of quarrels or sides, to the disturbance or hindrance
of common right.” And he says it is of two kinds; namely,
“ruralis, or in the country, as where one assists another in his
pretensions to certain lands, by taking or holding the possession
of them for him by force or subtilty,”* &c.; and “ euralis, or in
a court of justice,” which last is the only kind embraced in the
definition we have taken from Blackstone.b

§ 124. Modern Doctrine — (Court of Justice). — It is difficult to
say how much of what we find on this subject in the old books is

law at the present day; but. the true doctrine secms to be, that

maintenance, properly so called, can only be in a court of justice,
or in reference to matter pending, or to be brought there.

Gonspiracy in Nature of Maintenance. — Still there is a kind of
indictable conspiracy, sometimes treated of under the head of
maintenance, having no necessary reference to a court of justiee.
Persons guilty of it are described in Stat. 33 Edw. 1, stat. 2, to
be “such as retain men in the country with liveries or fees for to
maintain their malicious enterprises and to drown the truth.”?®

§ 125, Fluctuations of Doctrine— (More of the 0ld Law).— It
is curious, and not altogether useless,” said Buller, J., ““to see
how the doctrine of maintenance has from time to time been re-
ceived in Westminster Hall. At one time, not only he who had

1 For matter relating to this title, see
Val. L § 807, 541,942, note. Sec, also,
this vol. Bazmarey. For the pleading,
practice, and evidence, see Crim. Proced,
IO. § 164 et seq. Bee, zlso, Btat. Crimes,
§ 252, 568,

2 Brown v. Beauchamp, 5 T. B, Monr.
413 ; MeCall ». Capehart, 20 Ala. 521;
Arden v. Patterson, 5 Johna. Ch, 44;
Webb v. Armstrong, & Humph, 879;
Burt s, Place, 68 Cow. 431 ; Swettv. Poor,

72

11 Mass. 549; Grell v. Tevy, 16 C. B.
X. 8 73; Sayles v. Tibbitts, 5 R. T 75.

% Vol. I. § b541. Hawkins sAye !
* Maintenance is commonly taken in an
ill sense, and, in general, seemeth to
Bignify an unlawful taking in hand, or
upholding of, guarrcls or sides to the
disturbance or hindrance of common
right” 1 Hawk. P. C. Curw. ed. p
464. And see post, § 123.

1 Migtake of Fact, w Nor is it main-
tenance to “prosecute or defend a suit in
which he believes, though erroneously,
hie hus an interest.  MeCall v, Capehart,
20 Ala. 521,

2 Stebbins, Senator, in Lambert ».
People, 9 Cow. 578, 600, And see ob-
servations in Hust v Larue, 4 Litt. 411,
426; Lathrop v. Amherst Bank, 9 Met.
489, 492,

8 1 Russ. Crimes, 3d Eng. ed. 176; 1
Gab. Crim. Law, 135,

4 Beo Baley ». Deakins, 5 B. Monr.
159.

6 1 Hawk. . C. Curw. ed. p. 454,
§ 1-3. In Brown v. Beauchamp, 6 T.
B. Monr., 418, the court made an expo~
gition of the law of maintenance Dbased
on lawking’s.

€ See post, § 174 and note,
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laid out money to assist another in his cause, but he that by his
ﬁ‘%endship or infcrest saved him an expense which he would other-
wise be put to, was held to be guilty of maintenance. Nay, if he
officiously gave evidence, it was maintenance; so that he must
have had a subpena, or suppress the truth. That such doctrine,
repugnant to every honest feeling of the human heart, should be
soon laid aside, must be expected.”! Hawlkins, ever faithful in
his search after old law, has set down, without dissent, not only
what Baller, J., thus mentions as having been “soon laid aside,”
but much else of the like character ; and some subsequent writers
have followed him. Thus, as instances of maintenance, he men-
tions “speaking in the cause as one of the counsel with the
party,” ¢ perhaps barely going along with him to inquire for a
person learned in the law,” “giving any public countenance to
:.mother in relation to the suit,” and “soliciting a judge to give
Judgment according to the verdict.” He admits, that s juroer
may exhort his companions to render the verdict which he deems
right himself; and even, that a non-professional man may impart
to his neighbor gratuitously, “friendly advice what action is
proper for him to bring for the recovery of a certain debt,” &c.
“ Yet it is said,” he adds, * that a man of great power, not learnod
in the law, may be guilty of maintenance by telling another, who
asks his advice, that he has a good title.” 2

§ 126. Present Doctrine — Assisting with Money, &¢.— There is
little risk in saying, that none of the absurdities spoken of in the
Ia-ast section would be supported by the courts of the present day,
either in England or the United States. Perhaps, indeed, we
can certainly set down as saved of the wreck of the old law, on
th-1s particular point, only what Hawking terms ¢ assisting another
with mouey to carry on his cause; as by retaining one to be
counsel for him, or otherwise bearing him out in the whole or
part of the expense of the suit.”3 This, done under some cir-
cumstances, is indictable now. And the assistance rendered need
not, evidently, be money ; it may be any other thing valuable for
accomplishing the object.t

§ 127. When assist with Money. - But even this general propo-

1 Master ». Miller, 4 T. s
2 H. Bl 141. . 320, 340, =1 Il.alt:‘%lar::- E' gm(i:rr:t gﬂ;ﬂiﬁig lj!?[:g

2 1 Hawk. P. C. Curw. ed. p. 465,456, 489; Campbell ». Jones, 4 Wend, 306,

§ 6-11. As to the last point, see Bart ». 4 Stanley v. i
Place, 6 Cow. 431. * nley ». Jones, T Bing. 869,
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sition of modern law demands qualifications. One is, * that, if a
person has any interest in the thing in dispute, though on con-~
tingeney only, he may lawfully maintain an action on it.”!
Thus, it is not maintenance for a vendor, with warranty, to
uphold his vendee in a suit about the title And an heir appar-
ent may do the same for an ancestor of lands in fee 8o, * wher-
ever any persons claim a common interest in the same thing, a3
in a way, churchyard, or common, &C., by the same title, they
may maintain one another in a suit relating to the same.”*

§ 128, When with Advice, &o. — Another exception, stated by
Hawlkins, is, ¢ that whoever is in any way of kin or aflinity to
either of the parties, so long as the zame continues, or but related
to him by being Lis godfather, may lawfully stand by him at the
bar, and counsel and assist him, and also pray another to be of
counsel to him; but he cannot justify the laying out of any of
his own money in the cause unless he be either father, or son, or
heir apparent to the party, or the husband of such an heiress.”?

Landlords and Tenants — Bervants — Poor Men.— And under a
variety of circumstances, landlords and tenants, masters and scr-
vants, and even neighbors may assist one another So, it seems
to be agreed,” says Hawkins, “ that one may lawfully give money
to a poor man to enable him to carry on his suit.”7

General Conclusion.— The doctrine, in short, is, that, whenever
there is a moral duty to assist another in a cause, the assistance
rendered is no violation of law, And we need not wonder that
there are differcnces of judicial opinion in the application of this
doctrine.

§ 129, How in Legal Reason. — Let us, sceing how vague is the
doctrine in the books of authority, look into the reason of the
law, and, if possible, draw thence the true rule. The reader

1 Buller, J., in Master » Miller, 4 T. 4 1 Hawk. P. C. Curw. ed. p. 458,
R. $20, 240; Tathrop v. Amherst Bank, § 24; Frost ». Paine, 3 Iraivf, 111
9 Met. 480; Hawk. P. . Curw. ed. p. 51 Hawk., P. C. Curw. cd. p. 455,
456-458, § 14-17, 20-23; Gowen » Now- §26; Lathrop ». Amherst Bank, 9 Met.
ell, 1 Greenl. 292; Knight ». Sawin, 6 489; Thallhimer v. Brinckerhoif, 3 Caw.
Greenl, 341; Wickbam » Conklin, 8 625
Johns, 220; Cummins v. Latham, 4 T. ¢ 1 JIawk. P. C. Curw. ed. p. 459, 480,
L. Mony, 97, 1045. § 97 et seq.; Thallhimer », Brinckerhoff,
2 Williamson ». Sammons, 34 Aln. 3 Cow. 6i3.
691; Goodspeed » Fuller, 46 Maine, 141, 71 Hawk. P. . Curw. ed. p. 460,
21 Hawk. P. C. Curw. od. p. 457, § 26, 5. p. Perine ». Duna, 3 Johns. Ch.
§18. And see Persse v, Persse, 7 CL & 508, 518; Anonymous, 8 Mod, 97. Aad
F. 279. sec Bristol ». Dann, 12 Wend. 142

To
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observes, that, for a man to be guilly of maintenance, there
must be another to be maintained ; whence it follows, that the
combination of forces to oppress lies at the foundation of the law
of maintenance, the same as of the law of conspiracy. There-
fore, in reason, if neither unlawful means nor unlawful ends are
contemplated, the combination is not criminal, though it be to
use the courts of the country for establishing or defending against
a private claim. It is not pretended to be criminal in the person
directly suing or defending; because the law permits him to carry
on or defend a suit by any means not calculated to impose upo;l
the tribunal; no other limit to his right to prosecute or defend
being, in the nature of litigation, possible. And simply to give
or lend aid to a man who, by lawful means, is seeking to accom-
plish a lawful end, can be no breach of social duty; it should be
deemed no breach of legal, so long as we who live on this earth
acknowledge ourselves to be bound together by the ties of
brotherhood, or recognize the duty to love each his neighbor as
himself. IFf the rich man is not shut out from the tribunals on
the ground of the influence which riches bring, the poor man
should not be for having found a friend.

§ 130. continued. - But if one assists another, whether by
advice or money, to deceive the court, or to obstruet in any
other way the justice of the country, the two should he pun-
ished as criminals together. This is the doctrine of conspiracy,
as will be seen on consulting our chapter on that subject. Re-
yond this, the courts cught not, whatever they may do in fuct,
to carry the law of maintenance.

1L Champerty.

§ 131. How defined — Distinguished from Maintenance. — Cham-
perty differs from maintenance chiefly in this, that, in champerty,
the compensation to be given for the assistance rendered is a
part of the thing in suit, or some profit growing out of it;!
whereas, in simple maintenance, the question of compensation

CHAP. 1X. ] CHAMPERTY AND MAINTENANCE. § 152

enters not much into the acecount.! Champerty, also, like the
other form of maintenance, is an offence indictable at the com-
mon law.?

Suit commenced or not.— It may be committed, though thers
has been no suit actually commenced.?

§ 152, Lawyer part of what he gets.— A common instanece of
champerty is where an attorney at law agrees with a client to
make collections, receiving for his compensation a part* or per-
cenlage ¢ of the money collected. The agrecment is void, and
the attorney can recover of the client neither the stipulated com-

* Hollowuy v. Lowe, 7 I'ort. 488 ; Lath-
Top v. Amberst Bank, 9 Met. 459 ; Stevens
. Bagwell, 15 Ves. 139; Barnes v, Strong,
1ldones Eq. 100; Wheeler » Pounds, 24
Ala. 472, Hawkins defines champorty
a8 “ & gpecies of maintenance,” and Baya;

76

It “ig the unlawful maintenance of a
suit, in consideration of some bargain
to have part of the thing in dispute, or
some profit out of it.” 1 Hawk P.C.
Curw. ed. p. 463,

1 According to Siat 33 Edw. 1, stat.
2, —see post, § 174 and note, — ** Cham-
perters be they that move pleas and
suita, or canse to he moved, eliher by
their own procurcment or by others, and
suc them at their proper costs, for to
have part of the land in variance, or part
of the gains.” )

2 ‘I'imrsten # Percival, 1 Pick. 415;
Rust ». Larue, 4 Litt. 411, 425; Brown
v, Beanchamp, 5 T. B. Monr. 413, 416;
Tougloss ». Wood, 1 Swan, Tenn. 893,
And see Pechel v, Watson, 8 M & W,
691; Fletcher ». Elis, [lemp. 300; 2
Inst. 203, The statute of 28 Edw. 1, e
1] — see 2 Inst, 563; 1 Lawk. P. C. Curw.
ed. p. 465; Lathrop ». Amherst Bank, @
Met. 489 — is perhaps a part of the com.
mon law of this country. It provides,
“that no officer, nor any other, for to
have part of the thing in plea, shall not
take upon him the business that iz in
guit; nor none upon any such eovenant
shall give up his right to another; and,
if any do, and he be attainted thereof,
the taker shall forfeit unto the king so
much of his lands and goods as doth
amount to the value of the part that he
hath purchased for such maintenance.
And for this attainder, whosoever will,
shall be received to sue for the king be-
fore the justices before whom the plea
hangeth, and the judgment shall be given
Ly them. Bnt it may not be understood
herchy, that any person sliall be prohibit
to have eounsel of pleaders, or of learned
men in {he law, for lda fee, or of his
parents and next friends”  And the
earlier Lngligh enactment of 3 Edw. 1,
. 25, provided, that “ne officer of the
king, by themselves nor by other, shall

maintain pleas, suits, or matters hanging
in the king’s conrts, for lands, tencments,
or other things, for to have part or profié
thereof, by covenant made between them ;
anid he that doth, shall be punished at the
king’s pleasure.” llowever, the doctring
of maintenance aod champerty stands
well on the older English law, without
these atatntes. In (hio, this offence is
not indictable, simply because there are
no common-law oftences there. Key v
Vattier, 1 Ohio, 182, 8o ia onc or two
of the other States. Vol 1§ 85, Wright
# Meek, 8 Greene, Lowa, 472; Newkirk
v. Cone, 18 L1l 44%; Danforth v. Streeter,
28 Vi. 4490; Richardson v Rowland, 40 .
Conn. 665. And sce note to this ease in
2 Green Crim. 4953, The ‘question as to
Texas was considered in 3MoeMuollen w,
Guest, 6 Texas, 275, to be donbtful. But
afterward the court rejected the statulea
and general doctrine 2s not applicable to
this country, and held that an atterney
may lawfully contract for a portion of
the land recovered as his fee.  Bentinck
z. Frunklin, 38 Texas, 458, .

8 Rnst ¢. Larue, 4 Litt. 411,  And see
Martin ». Amos, 13 Ire. 201.

+ Byrd = Odem, 9 Ala, 758; Key ».
Vattier, 1 Ohio, 132; Dumas . Smith,
17 Ala. 308; Ig re Masters, 1 Har. & W.
348 ; Ex parte Yeatman, 4 Dowl. P. C.
304, 1 Har. & W. 510; Strange ». Bren-
nan, 10 Jur. 643 ; Scobey v. Ross, 15 Ind.
117. And see Smith ». Paxton, 4 Dana,
301; Wilkite ». Roberts, 4 Dana, 172;
Liobison ». Beall, 26 Ga. 17; Miles v Col-
ling, 1 Met. Ky. 304,

5 Illiott ». MeClelland, 17 Ala. 208;
Yathrop ». Amberst Bank, 9 Met. 489,
And sce Allen ». Hawks, 13 Iick. 79
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pensation nor any other. But the Kentucky court held, contrary
to what is probably the general doctrine, that he may compel a
payment of what his labor is worth, though not the agreed com-
pensation! The same court likewise held, that & covenant by a
plaintiff, in an action of slander, to give the lawyer ** a sum equal
to one-tenth of the damages which might be recovered,” for his
services, is not champertous, *but is an obligation to pay a con-
tingent fee made dependent on a recovery.”? This very thin
distinetion the Alabania eourt did not make in a similar case, but
held the contract void.?

§ 183. Promise after Suit ended. — After the suit is ended, how-
ever, the client may lawfully promise payment to his attorney of
a part of what is collected.

Assignment. — And the transfer of the subject-matter of the
suit, to the attorney, by assignment, as security for his charges,
is not deemed champertous, though an absolute sale might he.

§ 134. How in Principle.— Thus the law stands in the books;
but, in legal reason, the betfter statement of it, if not the law
itself, Is somewhat different. It is as follows. The repose of the
community demands, that litigation be not stirred up beyond
the natural and ordinary prosecution and defence of suits grow-
ing out of men’s own transactions. From this truth sprang the
old common-law rule, applicable in civil jurisprudence, that a
chose in action cannot be assigned. This rule, the reader knows,
was practically abolished long ago; though still the suit, after an
agsignment, must be brought in the name of the assignors Con-
sequently it is not now champerty to make such an assignment,
But to allow a man to carry on a suit for another at his own
charges, and receive in compensation a part of what he gets, ig
more prejudicial to the public repose ; consequently the law takes
notice of such an act, and punishes it as champerty, In this view,
the doctrines of champerty rest perhaps on a good foundation cf

¥
1 Rust . Larue, 4 Litt. 411, 425; Cald- t Walker v. Cuthbert, 10 Ala. 213;
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reason ; plainly they do, as applied to atterneys at law, and to
other persons engaged in similar occupations.

§ 135. Statutes.— In some of the States, there are statutes
regulating these matters.!

III. T%e Buying and Selling of Pretended Titles,

§ 136. General Doctrine.— Says Hawkins : “JIt seemeth to be
a high offence at common law to buy or sell any doubtful title
to lands known to be disputed, to the intent that the buyer may
carry on the suit which the seller doth not think it worth his
while to do, and on that consideration sells his pretensions at an
under rate. And it seemeth not to be material, whether the title
s0 sold be a good or bad one, or whether the seller were in posses-
sion or not, unless his possession were lawful and uncontested.
For all practices of this kind are by all means to be discoun-

well ». Shepherd, 6 T. B. Monr. §59, 392,

2 Evaus v. Bell, 6 Dana, 479; =, p.
Major o. Gibson, 1 Patton & H. 48. And
se¢ Benedict v. Stuart, 23 Barb, 420:
Ogden v. Doa Arts, 4 Duer, 275; Tytle
v. The State, 17 Ark. G0%; Backus ». By-
ron, 4 Mich. b35.

3 Holloway v. Lowe, 7 Port. 488, Ajg
to Texas, sce nute to the last section.
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Floyd v. Goodwin, 8 Yerg. 484,

5 Anderson v Radecliffe, Ellis, B. &
E. 808,

¢ See Lewis ». Bell, 17 How. U. 8.
816 ; McMicken ». Perin, 18 How, U. 8.
607 ; Danforth v. Streeter, 28 Vt. 490;
Deshler ». Dodge, 16 How. U, 8. 622+
FPoe v. Darvis, 20 Ala. 676.

tenanced, as manifestly tending to oppression.” 2

How in our States.— The substance of this doectrine is pretty
generally, not universally, accepted as common law in our States.

Mistake of Fact.— The eriminal intent being an element in all
crime, the purchase and sale must be with knowledge of the
impediment.* Then they are the subject of indictment.’

§ 187. Conveyance of Land held adversely. — This is one of the
sources of the rule, that a conveyance of land held by another
adversely to the grantor is void.®

1 See Low v Hutchinson, 87 Maine,
196 ; Sedgwick ». Stanton, 4 Kernan,
289 Newkirk v. Cone, 18 Ill. 445 ; Davia
v. Sharron, 15 B, Monr. 64 ; Williams v.
Matthews, 8 Cow. 252 ; Stoddard ». Mix,
14 Conn. 12; Arden » atterson, b Johns.
Ch. #4; People v. Walbridge, 6 Cow.
512, 8§ Wend. 120.

2 1 Hawk. P. C. Curw, ed. p. 470, § 1.

? Sessions ». Reynolds, T Sm. & M. .

130 ; Dexter v. Nelson, 6 Ala. 68; Bled-
soe ». Litte, 4 How. Missis, 1§, 24;
Woodworth v Janes, 2 Johns. Cas. 417;
Van Dyek ». Van Beuren, 1 Johns. 345,
363 ; Cumminsg v. Latham, 4 T. B. Monr.
97, 106.

4 Bessions ». Reynolds, supra; Ver-
dier v, Simons, 2 McCord, Ch. 385; AL
exander v. Polk, 39 Misais. 787 ; Rives .
Wenver, 36 Missis. 374,

5 Swett »v. Poor, 11 Mass. 549, 663;
Everenden v. Beaumont, T Mass. 76, 78;
Woleot ». Knight, 6 Mass, 418, 421;
EBrinley ». Whiting, & Pick. 3848, 359,
And soe, as to ignorance of the impedi-
ment, Etheridge ». Cromwell, § Wend.
629 ; Preston v Hunt, 7 Wend. 53; Bul-
lard v. Copps, 2 Humph. 409; Gass o
Mulony, 1 Humpl. 452; Hassenfrata o.
Kelly, 13 Johns. 468 ; Hendricks », An-
drews, T Wend. 152,

§ Co. Lit. 214; Gibzon v. Shearer, 1
Murph. 114; Bledsoe #. Little, 4 How.
Missiz. 13, 24 ; Murtin ». Pace, 6 Blackf.
99. Another reason ia, that there could
be no livery of aseisin by a person out of
possession, Kercheval ». Triplett, 1 A.
K. Mar. 493 ; Dexter v. Nelson, 6 Aln. 68
And see Yol. L. § 541,
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Stat. 32 Hen. 8. — But the rule rests also on some early English
statutes, the principal one of which is 82 Hen. 8, ¢. 9.1 It directs,
in § 1, the enforcement of the laws against champerty, mainte-
nance, and other “misdemeanors” mentioned; in § 2 enacts,
* that no person, &e., shall from henceforth bargain, buy, or sell,
or by an¥ ways or means obtain, get, or have any pretensed rights
or titles, or take, promise, grant, or covenant to have any right or
title of any person, &e., in or to any manors, lands, tenements,
or hereditaments (except such persom, &c., their ancestors, or
they by whom he or they claim the same, have been in possession
of the same, or of the reversion or remainder thereof, or taken
the rents or profits thereof, by the space of one whole year next
before the said bargain, covenant, grant, or promise made ), npon
pain,” &c. And the remaining sections add further provisions
against maintenance and the like, with further limitations of the
doctrine, not necessary to be mentioned here.

Not in all our States.— In Ohio, a State in which there are no
commoen-luw crimes,? it iz held, that, as this enactment is not
received there, such conveyances are valid? So also it is in

CHAP. IX.] CHAMPERTY AND MATNTENANCE, § 140

the subject has been legislated upon; in some, in confirmation of
the English law, and in abrogation of it in others.!

§ 139, How the Statutes construed.—— Statutes of this kind are
construed strictly ;2 and a case, to be indictable, must fall within
the mischief to be remedied, as well as within their words.?

Judicial Sales — What others.— They do not apply to judicial
and official sales,? or to conveyances to cestuis que trust, or to
such as are made in pursuance of a contract executed before
their enactment® or made when there was no adverse posscssion.®

§ 140. sale after Judgment. — And in Kentucky it is held, that
a sale of land by one who has recovered judgment for it, though
he has not taken possession, iz not within the statute; because
“the object of that act was to prevent speculations in ¢ prefended’
titles, whereby purchasers were enabled to harass occupants with
lawsuits.” 7

Mortgage — Will — Surrender — Near Relatives, — 'The statute
applies to mortgages;3 but not to wills, being without the mis-
chief to be remedied ;? and, for the same reason, it does not, in

Illinois.t

§ 138, other States. — While some courts have denied that the
statute of 32 Hen, 8, ¢. 9, is common law in this country,’ the
doctrine perhaps better established accepts it.8  In various States

1 Co. Lit. 368 @ ; 1 Hawk. P. C. Curw.
ed. p. 471,  And see on this point, and as
to what s sn adverse possession: Dur-
hans ». Burhans, 2 Barb. Ch. 398 ; Poor
v. Horton, 15 Barb. 485; Vrooman ».
Shepherd, 14 Darb. 441; Klock » Hud-
gon, 3 Johwms. 375 ; Whitaker ». Cone, 2
Jobtms. Cas. 58; Gillet ». Hiil, & Wend.
632; Allen ». Smith, 6 Blaekf. 527;
‘Wellman v, Hickeon, 1 Ind, 681 ; Michael
z. Nutting, 1 Ind. 481; Tabb ». Buird, 8
Cull, 4756 Towb v. Bherwood, 13 Johns.
289 ; Whitesides » Martin, 7 Yerg, 384 ;
Pickens ». Idclozier, 2 Humph, 400 ; Bul-
lard » Copps, ¥ Humph. 409; Mitchell
v, Churchman, 4 Humph 218 ; Wilcox o,
Calloway, 1 Wash. Va, 88: Brinley v.
Whiting, & Pick. 348; Gibson v. Shearer,
1 Murph. 114 ; Ross ». Blair, 1 Meigs,
525; Williams ». Hogan, 1 Meigs, 157;
Mitchel v. Lipe, 8 Yerg. 179; Cawsey v.
Driver, 13 Ala. 818; Hibbard » Hurl-
burt, 10 ¥. 173; Lane v. Shears, 1 Wend.
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433 ; Bcoficld v. Colling, 3 Cow. 8%: Van
Dyck v Van DBeuren, 1 Johns, 3456;
Wood » McGuire, 21 Ga. 556; Kinsol.
ving ». Pierce, 18 B, Monr. 782; Wil-
liams v. Council, 4 Jones, N, C. 208
FPepper v [huight, 20 Barb. 420 ; McCoy
v, Williford, 2 Swan, Tenn. 642; Kin-
caid », Mcadows, 3 Head, 188,

2 Ante, § 131, note; ¥ol. I, § 35

3 Hall ». Ashby, 9 Ohio, 8. Contra,
in Kentucky, Ewing ». Savary, 4 Bibb,
424 ; Kercheval o Triplett, 1 A, K, Mar.
493, and most other States.

* Willis ». Watson, 4 Scam. 64; Te-
trow v. Merriwether, 53 I11. 276,

& Sessions » Rermolds, 7 Sm. & M.
130; Ilall v. Ashby, 9 Ohio, 96; Poyas
v, Wilkina, 12 Rich. 420 ; Cuin ». Mou-
Toe, 28 Ga. 82; Harring v Barwick, 24
Ga. 6%; Webb v. Camp, 26 Ga. 354,

& Xilty Rep. Stats. 232; Briuley .
‘Whiting, b Fick. 348, 353, And ses Vol
1. § 541, note.

1 Spe, nmong other cases, Alexander
v. Polk, 89 Missis. 787 ; Cassedy ». Juck-
son, 45 Missis. 897; Webb v. Bindon, 21
Wend. 98 ; Crary ». Goodman, 22 N. Y.
170 ; Sherwood ». Burr, 4 Day, 244,

2 Stat. Crimes, § 193. For sundry
points adjudged on Btat. 32 Hen. 8, e 9,
see 1 Hawk, . C, Curw. ed. p. 472 et seq.

# Leonard » Bosworth, 4 Conn. 421;
Stat. Crimes, § 220, 232,

4 Stat. Crimes, § 232; Trizzle »,
Veach, 1 Dana, 211; Violett = Violett,
2 Dana, 323, 326 ; Dubois ». Marshall, 8
Tdana, 336 ; Tuttle » Ilills, § Wend. 213;
Anderson ». Anderson, 4 Wend. 474;
Truax v Thorn, 2 Barb. 156; Hoyt w
Thompson, 1 Seld. 320; Williams ».
Bennett, 4 Ire. 122; Sime 2 Cross, 10
Yerg. 460; MeGill o. McCull, 9 Ind. 803;
Baunders v, Groves, 2 J. J. Muar. 406;
Cook ». Travis, 20 N.Y. 400. But ses
Martin v. Pace, 6 Blacki, 99,

& Baunders », Groves, £ J. J. Mar,
407; Moss v. Scott, 2 Dana, 271, 274;
Cardwell », Spriggs, ¥ Dana, 38; Castle-
man »v. Combs, 7 T. B. Monr. 273, 276;
Swartwout v. Johnson, 5 Cow. 74 ; Poage
v. Chinn, 4 Dana, 50; Chiles v, Jones, 4
Dana, 479 ; Allen v. Bmith, 1 Leigh, 231,
248 ; Whitesides ». Muartin, 7 Yerg. 884;
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Lipe v Mitchell, 2 Yerg. 400, 403; Lave
v. Shears, 1 Wend. 435, And se¢ Dicks
inson v Burrell, Law Iiep. 1 Rq. 837,

¢ Norton ». Banders, 1 Idana, 14, 17;
Chiles ». Conley, 9 Dana, 383 See
Parks v. Heodricks, 11 Wend. 442

7 Jones v, Chiles, 2 Dana, 25, 85
Otherwise of a sale while the suit ia
pending. DBryant v, Ketchum, 8 Johns,
47%; Hendricks ». Andrews, 7 Wend.
152; Maurray ». Ballou, 1 Johns. Ch. 5686,
570; Murray w Lylburn, 2 Johns. Ch.
441. And see I"arks v, lendricks, 11
Wend. 442 ; Sweti v. Poor, 11 Mass. 548;
Webb » Bindon, 21 Wend. 98, But the
Alabama court has Leld, that a sale of
lands pendente fite, by one in posscssion,
is not void st the common law. Camp
v. Forrest, 13 Ala. 114,  See also Harrell
». Bunting, 8 Hawks, §6; Cockell & Tay
lor, 15 Eng. L. & Egq. 101, 15 Beav. 10
Lewia ». Bell, 17 How. U. 8. 616.

8 Redman » Sanders, 2 Dana, 68, 69
Wash ». MeBrayer, 1 Dana, 565, 66€
Otherwise in Comnceticut. Leonard »
Bosworth, 4 Conn, 421,

? Clay ». Wyatt, 6 J. J. Mar. 583;
May v, Blavghter, 8 A. K. Mar. 505,
508,
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Vermont, apply to an assigument of & mortgage.? Neither does
it prevent a surrender of land to the person in possession,? or,

perhaps, a conveyance between near relations.?

! Converse v. Searls, 10 V. 578,

2 Williams = Conneil, 4 Jones, N, C.
206. For forther points decided under
the Aentucky statnies, see Clay v. Wyatt,
6 J. J. Mar. 583; Young & MeCamp-
bell, 6 4. J. Mar, 480 Violett ». Violett,
2 Dapa, 823, 326 ; Redman ». Sanders, 2
Drana, 68, 70; Aldridge » Kincaid, 2 Litt.
890; Yonng & Kimberland, 2 Litt. 223,
225; Castleman s Combs, 7 T. B. Monr,
273; Wilhite » Roberts, 4 Dana, 172;
Conn v. Munifee, 2 A. K. Mar. 306 ; Baley
v, Deakins, 5 B, Monr. 159; Adams v,
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Buford,  Dans, 406; Grifiith ». Trckin,
4 Dana, 661; Smith v. Paxton, 4 Dana,
3011 Hopkins », Iaxton, 4 Dana, 56;
Dubols ». Marshall, 8 Dana, 846 ; Tilard
v. MeGee, 3 J. J. Mar. 540, As to por-
tiel eviction {from the land, sce Miicholl ».
Churghiman, 4 Humph. 218; Pickens ».
Delozier, 2 Humph, 406; Hyde v. Mor-
gan, 14 Conn, 104; Van Dyck o Van
Beuren, 1 Johns, 845,

& Morris v Menderson, 87 Missis, 492,
Bee ante, § 128,

CHAP. X.]

CHEATS AT COMMON LAW.

§ 14c

CHAPTER X.

CHEATS AT COMMON LAW.!

§ 141,142, Introduction.

148, 144. General Doctrine.

145-158, Nature of the Symbol or Token.
159, 160. Nature of the Fraud involved.
151-164. Tublic Cheats,

165-168. Remaining and Connected Questions.

§ 141. 'What for this Chapter.— It is proposed, in this chapter,

to discuss cheats at the common law, and under Stat. 83 Hen. 8§,
c. 1, § 1, 2, which is common law with us; leaving cheats under
the statutes of false pretences for a separate chapter.

§ 142, oOrder of this Chapter. — We shall consider I. The Gen-
eral Doctrine; II. The Nature of the Symbol or Token; III.
The Nature of the Fraud invelved, — as to private cheats respec-
tively; 1V, Public Cheats; V. Remaining and Connected Ques-

tions.

1. The General Doctrine.

§ 143, How defined. — A cheat at the common law 13 a fraud
aceomplished through the instrumentality of some false symbol
or token, of a nature against which common prudence canmot
guard, to the injury of one in some pecuniary interest.?

1 SBee, for matter relating to this title,
Vol. 1. § 571, 581, 552, 584, 585. Bee
also this volume, FaLsg I'RETENCES.
For the pleading, practice, and evidence,
see Crim. Proced. IL. § 157 et seq. And
see Stat. Crimes, § 450452,

2 Vol. I. § 571. The books are
nearly bare of definitions of cheat;
Hawking has the following: “It seem-
eth that those cheats which are punish-
able at common law may, in general,
be described to be deceitful practices in
defrauding, or endeavoring to defraud,
another of hia known right by mesns of
some artful devies, contrary tu the piain

rules of common houesty : us, by playing
with false dice; or by causing an jlliter-
ate person to execute a deed to his prej-
udice, by reading it over to him in words
different from ihose in whicl it was
written ; or by persnading & woman to
execute writings to anether, as her (rus-
tee, upon an intended marriage, which
in truth contained no such thing, but
only a warrant of attorney to confess
& judgment, &e.; or by suppressing &
wiil; or by levying a fine in another’s
name, or siing out an execution upon
a judgment for him, or acknowledging
an action in his bame, without his priv
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§ 143 SPECIFIC OFFENCES. [GOOK X,

Stat. 33 Hen. 8.— We saw, while announcing this definition in
the first volume, that the statute of 33 Hen. 8,¢. 1, § 1 and 2,
merely affirmed the common-law doctrine, also that it is a part of
the common law of this country.t!

ity, and against his will; in which cases,
by soine good opinlons, the record may
be vacated.” I Hawk. P. C. Curw. ed.
p- 818, § 1. The accuracy of this defini-
tion has been questioned,  Sece llawk. ut
sup., note; Burn Just. 28th ed. by Chit.
tit. Cheat. Blackstone says: “ Cheating
is an offence more immediately against
pubdic trade; as ihat cannot be earried
on without a punctilious regard to eom-
mon honesty, and faith between man
and man. Hither, therefore, may bLe
referred that prodigious multitude of
statutes which are made to restraln and
punish deceils in partieular trades, and
which are ennmerated by Hawkins and
Burn, but are chieily of use among the
traders themselves, The offence also of
breaking the assize of bread, or the rules
laid down by the law, and particnlarly
by the statutes 31 Geo, 2, €. 20, 3 Geo.
8, . 11, and 13 Geo. 3, ¢. 62, for ascer-
taining its price in every given quantity,
is reducible to this head of cheating: as
is likewise, in a peculinr manuver, the
offence of selling by false weighis ond
meusures,  The punishment of bakers
breaking the assize was anciently to
stand in the pillory, by statute 61 Hen.
g, stat, 6; and, for brewers (by the same
acl), to stand in the tumbrel or dung-
cart; which, sa we learn from Dooms-
day Book, waa the punishment for knav-
ish brewers in the city of Chester so earty
as the reign of Edward the Confessor.
But now the general punishinent for all

frauds of this kind, if indicted f{as they .

may he} at common law, is by fine and
imprisonment; thongh the easier and
more nsval way is by levying, on & sum-
mary couviction, by distress and sale,
" the forfeitures imposed Ly the several
acts of Parliament. Lastly, any deceit
ful practice, in ¢ozening another by art-
ful means, whether in matters of trade
or otherwise, as by playing with false
dice, ot be like, is punishable with fine,
imprisonment, and pillory.” 4 Bi. Com.
167, 158. i ia not my purpnee, in this
wie, to discuss the definition of Haw-
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kins, or inquire why Blackstone did not
attempt definition here, as he did in
treating of almost every thing else.
Obvicusly the early existence, in Eng-
land, of staintes covering this ground
of chest tended to prevent that securate
examination of the common law out of
which definitions grow. Whether my
own definition is accurate the reader
must Judge for himseif.

LIt recites, § 1, that “many light
and evil-dizspozed persons, not minding
to get their living by truth, &ec., but
compassing and devising daily how they
may unlawfully obtain and get into their
hands and possession goods, chattels, and
jewels of other persons, for the mainte.
nrance of their unthrifty living ; and also
knowing, that, it they came to any of
the same goods, chattels, and jewels by
stealth, then they, being thereof lawfully
convicted according to the laws of this
realmn, shall die therefore; have now of
jate falsely and deceitfully contrived, de.
vised, and imagined privy tokens and cons-
terfeit lefters in other men’s names, unto
divers persons their speeial fricuds und ac-
quainiznces, for the obtaining of money,
goods, chattels, and jewels of the same
persons, their friends and acguaintances,
by color whereof the said light and evil-
dispused persons have deceitfuily and
unlawfully obtwined and gotten pgrest
substance of money, goods, chattels,
aud jewels into their hands and posses-
sion, contrary to right and conscience :
and for the remedy of these evils enacts,
§ 2: “ That, if any person or persons,
&e., falsely and deceitfully obtain, or get
into his or their hauds or posscssion, any
money, goods, chatiels, jewels, or other
things of any otler person or persons,
by color and meana of any such false
token or counterfeit letter made In another
man’s name, as is aforesaid, that then
every person and persons so offending,”
&c., — adding provizions the effect of
which is to make the offence un indicts
able misdemeanor, Gee 1 Hawk, P. (L
Curw. ed. p. 819, § 4; the author, how-

CHAP. X.] CHEATS AT COMMON LAW. § 145

§ 144. Distinction. — The reader should bear in mind, that,
though under our statutes against obtaining goods by false pre-
tences, to be discussed in another chapter, the cheat is sometimes
indictable when brought about by a mere lie, it is otherwise of
the common-law cheat, to be considered in this chapter.

Symbol or Token.— Under the ancicnt common law, and under
this statute of Hen. 8, there must be some symbol or token (such,
for example, as the “ counterfeit letters ™ mentioned in the stat-
ute) to give cffect, character, and credibility to the verbal false-
hood. For we have secn,! that a frand accomplished by a mere

spoken 2 lie is not at the common law indictable.

II. The Nature of the Symbol or Token.

§ 145. Not mere Words — Illustrations. — A man’s mere words

are neither symbols nor tokens.

Therefore a naked lie i3 not

alone such a false symbol or token as comes within the law.?
Thus, if one obtains a credit of goods, by falsely representing
himself to Le in trade, and to keep a grocery shop;* or by mis-
stating his pecuniary conditien and circumstances;® or, if he
gets into his possession his own note, by pretending to the holder
he wishes to look at it, and then refuses to deliver it back;® or,

evet, taking too much freedom with the
words of the statute io transferring it to
his page. .

1 Vol L. § 582; post, § 145,

2 Tt does not under, all circumstances
make any difference that the lie is writ-
ten. BSee post, § 147.

) Rex v. Bryan, 2 Stra. 860; Hart-
mann ». Commonwealth, 5 Barr, 60. In
the former of these cases, the indictment
charged, as the report states, “ that the
defendant came to the shop of Langley,
g mercer, and sffirmed she was a servant
of the Countess of Pomfret, and was
sent by her from St James's to fetch
silks for the queen, endeavoring thereby
to defraud the said Langley; whereas,
in faect, she was no servant of the Coun-
tess of Pomfret, nor was seat upon the
gueen’s account,” After conviction, on
& motion in arrest of judgment, it was
suggested to the court, by way of sus-
taining the indictment, that the ocunse
was one of “fraud concerning the public

traffic; and, though no harm was done,
yet an indictment would lie, as in the
case in 1 Vent. 304 [Rex v. Armstrong],
of an indictment for a conspiracy to
charge a man with a bastard child,
when there reaily was no child, so that
the party could not suffer. Sed per
Curiam, There the conspiracy was the
crime, and an indictment will lie for that,
though it be to do a lawful act; this is
no more than telling a lie, and, no in-
stance being shown tn mainiain it, the
judgment must be arrested.”

4+ Commonwealth v. Warren, 6 Mass.
72.

6 The State v. Sumner, 10 Vt. 687,
decided, however, under a statute.

& People » Miller, 14 Johns. 371.
Larceny. — Query, whether this would
not be larceny of the note under statutea
making promissory notes the subject of
larceny., See also Commonweaith »,
Ilearsey, 1 Mass. 137,
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it feigning to have money ready to pay a debt which has been
sued before a justice of the peace, he obtains from the plaintiff a
receipt, and an order on the justice to discharge the judgment on
his paying the costs;? or, if he falsely tells another he has been
sent to him by a third person for morey, and so gets it;2? or, if,
in selling an inferior kind of gum, he says it is gum Seneca, when
he knows it is not;3 or, in selling a horse he knows to be blind,
wilfully says it is a sound one ;4 or thus sells bull beef for steer
beef:? or, if he knowingly disposes of wrought gold, under the
sterling alloy, for gold of the true standard weight;® ox, if he
pretends an article of goods, he is delivering, weighs more, or
measures more, than he knows it really does ;7—in these and
the like cases, he but utters a naked falsehood, unconfirmed by
symbol or foken, and so he is not indictable at the common law,
or under the statute of 33 Hen. 8, c. 1. What he says is a mere
false affirmation.

§ 146. False Measure., — While, therefore, if a person selling
an article by mensure falsely says, © Here arc so many bushels,”
he merely tells an untruth, and is not indictable at the common
law, though the purchaser takes it on this represcatation, — still,
if he measures it out to the buyer, the measure is a token, and, it

CHAP. X.] CHEATS AT COMMON LAW. . §4

false representation in writing, the check is no token, and he is
not indictable at the common law.?

False Marks of Weight. -— But, if a baker of bread for the army
puts on his barrels of bread false marks of weight, whereby the
public is defrauded, he commits the crime.? Says Mr. East:
“ Wilders,® a brewer, was indicted for a cheat in sending to one
Hicks, a publican, so many vessels of ale, marked as containing
such a measure, and writing a letter to Hicks assuring him that
they did contain that measure, when in fact they did not contain
such measure, but so much less, &e. The indictment was quashed
upen motion, as confaining no criminal charge. Yet this was
thought by the court, in Rex ». Wheatly,* a strong case; and

| Mr. Justice Foster doubted it, because he considered that the

vessels, being marked as containing a greater quantity than they
really did, were false tokens. Tossibly, however, the cowrt in
deciding the caze of Wilders thought that those marks, not hav-
ing even the semblance of any public authority, but being merely
the private marks of the dealer, did in effect resolve themselves
into no mare than the dealer’s own affirmation that the vessels
contained the quantity for which they were marked.”® There

being false, he commits a criminal cheatf * The rcason ” of the
distinction, said Wilmot, J., is, that in the former case *it is in
everybody’s power to prevent this sort of imposition ; whereas a
Jalse measure is a general imposition upon the public which can-

not be well discovered.”?

§ 147. Bank Check.-— Again, if a man fraudulently effects a
purchase, by drawing and delivering in' payment his check on
& bank in which he keeps no account, he thus mercly puts his

1 People v Babeock, 7 Johns, 201,

2 Nex w Grantham, 11 Mod. 2932,
Anonymous, 6 Mod. 105; Reg. v Jones,
2 Ld. Raym. 1013, 1 Salk. 379; Reg. w
Hannon, 6 Mod. 311,

3 Rex v. Lewis, Say.205. See Rex v
Haynes, 4 M. & 8. 214,

1 The State ». Delyon, 1 Bay, 353,

¥ Ruex » Botwright, Say. 147,

% Rex v. Bower, Cowp. 828,

7 Rex ». Wheatley, 1 W.BL 278; s, 0.
nom. Rex ». Wheatly, 2 Bur, 1125, 1129 ;
Rex v, Lriffield, Say. 146; Rex ». Os-
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born, 3 Bur. 1697; Rex ». Channcll, 2
Btra. T98; Rex v Dunnage, 2 Bur, 113¢;
Pinkney's Case, 2 East P, C. 818,

8 2 Fust P. C. 820, ’cople = Gates,
13 Wend. 311, 810; Pinkney’s Case, 2
East I C. 818, 820; Rex v. Burgaine, 1
Sid. 408; Commonwealth ». Warren, 6
Masa. 72, 75,

¥ Rex » Oshorn, 2 Bur. 1697. Re-
?eiving grain on storage for hire, or buy-
ing grain, by falee weights, iz a common-
law cheat, indictable. People v Fieh, 4
Parker, 206,

1 Rex v Jackson, 3 Camp. 370; Rex
v. Lara, 2 Leach, 4th ed. 647, 2 East I,
C. 819, 827, 6 T. R. &85; Rex v. Wavell,
1 Moody, 224,

? Respublica v. Powell, 1 Dall. 47.
See also The State v. Wilson, 2 Mill, 185,
139

8 Ttex ». Wilders, cited by Lord Mans-
fleld in 2 Bur. 1128,

4 Rex v. Wheatley, 1 W, BL 273; 8. ¢,
nom. Rex ». Wheatly, Bur. 1125, 1 Ben-
nett & Lleard Lead. Cas. 1

§2 Fast P. (. 819, 820. Tex w».
Wheatly, mentioned in the text, has
becn regarded as a leading case, set-
tling previous conflicts in the law of
indictable cheat., Sce Wright v. Pen-
ple, Breese, 66, The head-note of the
ease, as it stands in the reports of Bur-
row and of Blackstone, is “ Duelivering
less Leer than eontracted for as the due
guantity is not indictable.” The case
is alav published as a leading easge in 1
Ben. & IL Lead. Cas, 1; and there Mr.
Bennett has given the following head-
note: “An offence, to e indictable,

must be one that tends to injure the
public. Drefrauding one person only,
without the use of fulse weights, mens.
ure, ar tokens, and without any con-
spiracy, is, at common law, only a eivil
injury, aund not indictable.” This case,
being found in the three several reports
mentioned, iz presumed to be aceessibla
to every reader, and I shall not, there-
fore, discoss it further. Separating
Conditicn of Bond from Penalty. —
In Wright = People, suprs, the Tliuoia
court, taking the doctrines of this ease
for its guide, held it not to be an indict-
able fraud at the common law for the
holder of a beud to scparate the condi-
tion from the penalty. Said Smith, J.:
“The act of separating the condition,
written underneath the obligation, which
was to determine the time of payinent,
and lizbility of the parties to it, cannot
he considered as an act which common
prudence might not have guarded againat,
It might have been avoided in various
ways, — by taking from Wright [the
defendant] an instrument expressive of
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is abundant principle, in the criminal law, for distinguishing
between a mark put on a particular package, intended for a par-
ticular individual, and a brand or mark on a package to be cast
into the open market, to mislead the public generally.!

§ 148. Commercial Paper. — While, if, on the one hand, s
man draws his own check on a bank where he has no deposit,
he merely writes a falsehood, as just explained ;2 yet, if, on the
other hand, he pays for an article he is purchasing in the paper
of another man, represcnting it to be good, but knowing it to
be worthless, this paper is a false token, and he is indictable for
the cheat.  Accordingly we saw, in the previous volume,® that
forgery itself, at the common law, is but a common-law cheat, or
attempt to cheat; this form of the offence having been distin-
guished from the other, under the separate name of forgery.
And so when one obtains money or goods from another, paying
him therefor in a piece of paper purporting to be a bank-note,
but knowing there is no such bank ;# or, there being such a bank,
knowing the bill to be counterfeit, as having the name of a ficti-
tious cashier eountersigned to it;® or worthless, as not having
the signatures of the bank officers attached to it, and the defect
not obvious on account of the bill being worn ;¢ or the bill being,

the condition upon which the obligation
was given, instead of having it under-
written; or hy having the condition in-
serted in the body of the obligation,
eccording to the moet commmon and usnal
method in practice,” p. 67, Moreover,
tho learbed judge considered that cases
like this had already been provided for
by the statutea; therefore there was loss
reason for holding them indietable at the
common law, The line, let me observe,
between the indictsble and unindictable
wrong, i8, in the fucts of cases, indistinet
and uncertain at several places in our
unwritten criminal law; but it is going
very far to say, that it is not g thing
forbidden by the principles of this law
to mutilate a written instrument which
may be the Ioundation of a lawsuit, even
though the instrument might have been
g0 framed as not to be so easily muti-
lated.

1 Sce Vol. L. § 282, 285, 243-245, 260—
252.

% Ante, § 147.
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? Vol. 1. § 572.

& Commonwealth v. Speer, 2 Va. Cas,
66; The State ». Patillo, 4 Hawks, 3438

& Commonwealth v. Boynton, 2 Mass,
71. And see Reg. r. Philpotts, 1 Car. &
K. 112

& The State ». Grooms, 5 SBtrob. 158,
decided op the South Carolina act, of
1791, against chenting and swindling,
construed to be in affirmance of the
common law. The words of it are:
“ Any person who shall overreach,
cheat, or defraud, by any cunning,
gwindling acts and devices, so that the
jgnorant ot unwary who are deludec!
thereby lose their money and other prop-
erty, shall forfeit,” & Threats. — And
the court held, that it is swindling within
this enactment, to ¢btain horses from an
ignorant man, by threats of 2 criminal
prosecution, and also by threats of his
life. The State ». Vaughan, 1 Buy, 282;
but not swindling to sell a blind horse as
a sound one. The State » Delyon, }
Bay, 853.

CHAP. X.] CHEATS AT COMMON LAW, § 150

within his knowledge, otherwise false;! he commits a common-
law cheat. And probably he does so, if he knowingly passes for
value a genuine note of a broken bank, the note being therefore
worthless, though this point appears not to be absolutely decided.? |
Such. a case, however, is within the statutes against getting money
or goods by false pretences.?

§ 149. False Order.— So while one who, a3 we have geen,? pro-
cures money or goods of another, on the false oral representation
that he has been sent for them, is not indictable at the common
law, on account of there being no token ; yet, if he presents a
piece of paper, which purports falsely to be an order from such
other, this paper is & token, and he is answerable criminally for
the cheat.?

Counterfeit Discharge. — And, when a man eommitted to jail on
an attachment for contempt in a civil cause, counterfeited a pre-
tended discharge, as from his creditor to the sheriff and jailer,
and an afBdavit annexed ; whereby he procured his release ; the
English judges held him guilty of a common-law misdemeanor,
even though, under the circumstances, if the order had been gen-
uine it would have been a nullity, not authorizing the shenff or
his officer to set him at liberty.t

§ 150. Putting om Market Goods with False Stamps. — More-
over, whatever be the doctrine in regard to a man himself mark-
ing the weight or measure of an article on the package of it
which he sells to a particular purchaser;’ yet, generally, it he
cheats in trade by knowingly vending or thrusting into the mar-
ket goods with false stamps upon them, he violates this branch
of our law, the packages, with their marks, being deemed false
tokens: “as in Edwards’ Case,” 8 says Mr. East? ¢ where cloth
was sold with Alneager’s seal counterfeited thereon; or, as in
Worrell's case, where there was a general seal or mark of the
trade on cloth of a certain description or quality, which was
deceitfully counterfeited.” An examination, in Tremaine, of the

1 The State » Stroll, 1 Rich. 244; % Reg. ». Thorn, Car. & M. 206.

The State ». Patitlo, 4 Hawks, 845; & Rex v, Fawcett, 2 Bast P. C. 802
Lewis v. Commonwealth, 2 8. & R. bb1. 7 Ante, § 147.
2 Rex v Flint, Russ. & Ry. 460, 8 Rex v, Bdwards, Trem. P. C. 108,

8 Commonwealth v, Stone, 4 Met. 43; 8 2 East P. C. 820. And see People
Rex v. Spencer, 3 Car. & P. 420; post, v Gates, 13 Wend. 311, 819.
Farer PRETENCES. 1 Rex v. Worrell, Trem. F. C. 106.
+ Ante, § 145.
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indictments in the two cases here referred to, shows, that, in both,
the defendants themsclves counterfeited and put on the marks,
which were of a somewhat public nature, and then sold the arti-
cles to the public generally.!

§ 151, Lie and False Token further distinguished. — There is an-
other class of cases, in which only the breadth of a hair lies
between the indictable and the unindictable, Thus, —

Acting for Another — Misrepresenting Setf. — It is, we repeat, not
& common-law cheat to get money of a man by the false asgertion
of having been sent for it by another? or otherwise acting for
another ;% although such false assumption may furnish, in proper
circumstances, ground for an indictable conspiracy.t Yet where
an indentured apprentice got himself enlisted as a soldier, and

thus obtaincd a bounty, representing that there was no impedi-

ment, no doubt was entertained of the act being a crime, though
the convietion was quashed for want of proof of the indentures.
The proposition is a nice one, that the boy himself was a token
and, appearing withoust his indentures, a false token ; yet proba-
bly this case has sufficicnt foundation of principle. When one
tells a bare Iie, the person is put on his inquiry; when he pre-
sents a token or symbol, the person looks at that. The hoy
showed himself; and, by appearing without master or indentures,
apparently free, forestalled inquiry. And there is an old case,
in which an indictment against one for falsely representing him-
self to be a merchant, and producing # commission as such,
whereby he obtained another’s goods, was sustained.®

§ 152, False Perconation :-—

In General.-— And this leads to the inquiry, how far the com-
mon law wakes it eriminal to cheat by falsely personating an-
other. In England there are at present statutes regulating thig
subject ;7 so there are in some of our States. Likewise a false

CHAP. X.] CHEATS AT COMMON LAW. § 156

representation of one’s personality, or using a fictitious name,
may be a statutory false pretence.t

Wife pretending Single.— In an old case, the court refused to
quash an indictment against a woman, for getting board and
lodging by falscly affirming herself to be single, and of the name
of Fuller, when she was masried, and of the name of Hanson.
And Ryder, C. J., said: “ We are inclined to the opinion, that the
indictment is good.” 2

§ 153. Infant pretending of Age. — (Giabbett observes: “If a
minor go about the town, and, pretending to be of age, defrand
many persons by taking credit for quantities of goods, and then
insist on his nonage, the person injured may prosecute him as a
common cheat.”3 DBut this is put somewhat upon the repetitions
of the act, and the numbers injured4

§ 154. Generally. — Mr, Ilast appears to deem false personat-
ing indictable at the common law, though in most of the cases
there was a conspiracy.® But of cascs other than of conspiracy
he cites only Dupee’s,® where the court refused togpquash an
indictment charging, that Dupee personated the clerk of a jus-
tice of the peace, to extort money from several persons, in order
to procure their discharge from misdemeanors for which they
stood committed. He observes: «It might probably have oc-
curred to the court, that this was something more than a bure
cndeavor to commit a fraud by mecans of falsely personating
another: it .was an attempt to pollute and render odicus the
public justicc of the kingdom, by making it a handle and pre-
tence for corrupt practices.”’?

§ 15). How in Principle. — Perhaps the true view may be, that,
if a mau merely says he is Mr. So-and-so, another person, he can-
not be deemed a false token or symbol of such person; but, oth-
erwise, if he puts on apparel representing him, or changes his

1 And see ante, § 147,

£ Ante, § 145,

3 Bee Reg. v. White, 2 Car. & K. 404,
1 Tden, C. C. 208,

# Rex ¢. Hever, 1 Leach, 4th ed. 229,
Russ. & Ry. 407, ‘note, 2 Hast P, (.
856.

5 Rex v, Jones, 1 Leach, 4th ed. 174,
2 Fast P. C. 822. The punishment, in this
case, seems to have been provided for by
statute; but, as stuted in the text, the
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indictment waz at common law. This
is the true procedure in such' cases,
Btat. Crimes, § 186. Sce also, as illgs-
trative, llex ». Hunson, Say. 229,

& Rex v. Govers, Say. 206.

T 2 East P. C, 1004; 2 Russ, Crimes,
8d Eng. ed. 540; Vol. 1. § 758; Rex v,
Cramp, Russ. & Ry. 827; Rex v. Parr, 1
Leach, 4th ed. 434, 2 East P, C. 1005;
Iiex v. Brown, 2 East I’ C. 1007.

1 Commonwealth v Drew, 19 Pick,
178
Rex » Hanson, Say. 229, “ There
iz a proceden‘t of an indictinent against
a marrivd woman for pretending to be
® widow, and us such executing a bail-
bond to the sheriff for one arrested on
a hailable writ, This perhaps was con-
sidered ag a frand vpon a public officer
in the course of justice.” 2 East P. C.

221, The precedent i3 Rex v, Black-
bouarne, Trem. . C. 101,

% 1 Gabh. Crim. Law, 204, 205, reler-
ring to Barl. 100,

4 See ante, § 147,

5 2 East P. . 1010. And see Vel. L
§ 468,

% Rex v. Dupee, 2 Sess, Cas. 11,

T2 East 1 C. 1010, 1011, And gee
2 Xuss, Crimes, 3d Eng. ed. 580, 540,
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appearance, or does any thing which amounts to what is figura-
tively called holding out false colors.

§ 166, Misreading « Writing. -

Cheat — Forgery. — Very near the line also, dividing the indict-
able and unindictable, is the misreading of a writing to an illiter-
a_te person, and thereby obtaining his signature to it! Ordina-
rily, in such a case, the offender is not indictable for a cheat,?
fmd according to what is probably the better doctrine, he 11eve.,r
is foF a forgery ;? though the reading was corruptly wrong, made
50 \-mth a view to defraud. But the proposition has been ;:;:rongly
insisted on, that, where the person executing the writing is una-
ble to read it himself, and trusts to the other, this eircumstance
completes the act us a common-law cheat.t

§ 157. The Token as Public or not : —

. In what Sense Public — Private.~~ Another prineiple wag men-
tioned in the preceding volume. The token must be of such a
na-turz-e, that, according to the customs and order of society, every
man is swpposed to place confidence in it; while, on the other
hand, it need not be, as some of the cases seem to imply, of a
public character® The statute of 33 Hen. 8, ¢, 1, § 2,% ﬁ;s the
words “ such false token ;” which, taken in connection with § 1
mean, “ privy false token ;% so that, whatever doubt on this poin‘:.
may have existed before its enactment, there should be none now.?
A “privy false token” is indictable, the same as one not privy.

False Dice. — But even the more ancient common law was
Plamly enough 50, For, besides the various tokens mentioned
in the foregoing sections, whereof most are private, we have the
playing with false dice, always held to be an indictable cheat.’
To say that dice are public tokens is absurd.

Porgery.—' Conspiracy. ~ Again, in the common-law cheat of
forgery,® it is expressly decided that the instrument need not be
public ;% and in conspiracies the like principle prevails.t

1 See ante, § 143, note. 5 An
y I on, , B . 53 -
: $he EIim.te ¢ Justice, 2 Dev. 109, mous, 7 lﬁ[:;.uilﬂ i ﬁg}d{e:fo ’CAEUan
ol I § 584. Respublica v. Teischer, 1 Dall. 836,

€ Vol. I. § 584 IIill », The State,1 838: Sava i
Yerg. 76; 1 Hawk, P. C. Cuarw. ed. p. 13 \%ve,i{“éffi,(éis’," n People v. Gates,

218, § 1; post, § 160, ¢ See ante
% Vol. 1. § 586. © Vol T §'5§351.48'
¢ Ante, § 143. U Post, CONBRIRACT.

? See 1 Hawk. P. C. Curw. ed. p. 520,
821; Anonymous, § Mod. 105, note.
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Promissory Notes. — Therefore it is impossible to recoguize, as
sound general doctrine, a proposition laid down in one or two
States, that the promissory notes of individuals, differing from
those of bunks,! are not tokens of a kind to render indictable
the act of cheating by them, when the party represents them to
be genuine and valuable, knowing them to be otherwise.?

§ 158. Legal Validity : —

Not as in Forgery.— When the false token is a written instrue-
ment, it need not be such as, if genuine, would be of legal valid-
ity® The rule is otherwise in forgery;* or, rather, when the
law elevated, as before explained,® certain cheats to the gpecial
crime of forgery, it did not include this one.

IIT. The Nature of the Fraud involved.

§159. Acted on ConSidence in Token. — To constitute the
complete cheat, in distinction from a mere indictable attempt to
cheat, the person defrauded must have acted on his confidence
in the token or symbol employed. Though the false device was
used, if the individual operated upon withheld belief in it, yield-
ing to what was asked from other considerations, there was no
cheat by means of the device, but merely an attempt to cheat.d
What authorities we bave on this point are cascs decided under
the statutes against false pretences; to which title the reader is
referred for many other points applicable equally nnder the pres-
ent title.” '

§ 160. Thing obtained — (With General Views.) — The statute
of 33 Hen. 8, e 1,§ 1 & 21 has the words, “obtain, &c., any
money, goods, chattels, jewels, or other things)’® Though this
provision is broad, obviousty the common law, which it did not
supersede, is broader, — how much broader, and where the boun-~
dary line here runs between the - indictable and unindictable,

1 Ante, § 143 5 See Commonwealth ». Davidson, 1
2 he State n. Patillo, 4 Hawks, 348; Cush. 33; Rex v Dale, 7 Car. & P. 3562;
The Stats v. Stroll, 1 Rich. 244; Mid- People v. Stctson, 4 Barb. 151; Feople
dleton v, The State, Dudley, 8. C. 275. ». Haynes, 14 Wend. 546.
For the general doctrine, see unte, § 148, T Post, FaLssE PRETERCES.
% 1icx v. Fowle, 4 Cur. & P. 592; Rex 8 Ante, § 143.
». Fawcett, 2 East P. C. 862. And sce 9 As to the interpretation of the

post, CONBPIRAQY. words “other things,” see Btat. Crimes,
1 Vol. 1. § 572; post, FORGERT. § 245, 248.
5 Aqte, § 148,
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are questions on which we have little light. Hawkins says: «Ig
seemeth, that those [cheats] which are punishable at common
law may, in general, be described to be deceitful practices, in
defrauding or endeavoring to defraud another of his known
right, by means of some artificial device, contrary to the plain
Tules of common honesty: as, by playing with false dice;! or
by causing an illiterate person to execute g deed to his prejudice
by reading it over to him in words different from those in which
it was written ;2 or by persuading a woman to exccute writings
to another, as her trustee, upon an intended marriage, which in
truth contained no such thing, but only a warrant of attorney to
confess a judgment, &e.; or by suppressing a will ; or by levying
a fine in another’s name, or suing out an execution upon a judg-
ment for him, or acknowledging an action in his name, without
bis privity, and against his will.”$ Doubtless we may obtain
some light on this point by consulting the title Conspiracy ;
because any injury to another for which conspirators are indicta-
ble would seem in reason sufficient to constitute a eriminal cheat,
when effected by a false symbol or token.+

IV. Pudlie Cheats.

§ 161. @eneral Doctrine. — Obviously the before-described cheats
are 1o less indictable when their vietims are numerous, than when
they full only on one person. On the other hand, it is general
doctrine in the criminal law, that, where many are injured, the
injurious act merits heavier reprobation than when it extends to
but a single victim.5

§ 162. Analogous Wrongs not properly Cheats. ~— Aside from this,
Russell S East,” and some other writers # include, under the title
of cheat, various offences in the nature of frauds against the
public justice,? such misconduct as the rendering of false accounts
by persons in office,’® such nuisances as the thrusting into markes

1 Ante, § 157, & 2 Russ. Crimes, 84 Eng. ed. 275.

2 Ante, § 1568. T 2 East P. C. 821,

¥ 1 Hawk P. C. Curw. ed. p. 318, § 1. ¢ Seo 1 Gab. Crim. Law, 201; 1 Hawk.
See, ae to this pussage, ante, § 143, note. P. C. Curw. ed, p. 822.

t And see Rex v, Pettit, Jebb, 161; # 2 Russ. Crimes, 84 Eng. ed. 275; 2
Reg. v Blacket, T Mod. 39; Anonymous, East P. C. §21.

Camb. 16, W 2 Russ. Crimes, 3d Eng. ed. 275.
¥ Bee ante, § 147, and the referenca
at the end of the section.
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of unwholesome provisions or supplying them to pris.oners of
war,! and such private indictable injuries as ma,lprac'tlcej by a
physician.* Russell even places under this titl.e the mqmtable
inisdemeanor of spreading false ncws.? But while tht?re is noth-
ing gained by undertaking to be too nicely philosop?ucal in our
division of subjects in the criminal law, still it is a little loose to
contemplate all these varying wrongs as cheats.

§ 163. Public Cheats proper — { Personating Officer — Using Publiz
Trust to defraud, &c.). — Yet, as belonging to cheats proper, we
have the doctrine that one may make himself criminal by a fraud
committed in personating an officer,t or by taking advantage of a
public trust or confidence,” when he would not be so if he had
accomplished the same wrong by some other Ingans. “ Thus,
where Bembridge and Powell were indicted for enabling persons
to pass their accounts with the pay officer in such a way as 1io
enable them to defraud the government, it was objected that it
was only a private matter of account, and not indictable; but
the court held otherwise, as it related to the public revenue.” 8

§ 164, sStatutes regulating Trade and Manufacture. — There .are
statutes, ancient and modern, English and American, regulating
trade and manufacture, a violation whereof may be deemed a
public cheat. Such, for illustration, is the statute of 28 Edw.. 1,
stat. 3, ¢. 20, the material part of which is “that no goldsmith

. shall from henceforth make . . . any manner of vessel,
jewel, or any other thing, of gold or silver, except it be of good
and true alloy, that is to say, gold of a eertain touch and silver
of the sterling alloy, or of hetter, at the pleasure of him to whom
the work belongeth; and that none work worse silver than
money. And that no manner of vessel of silver depart out of
the hands of the workers, until it be essayed by the wardens of
the craft; and, further, that it be marked with the lecpard’s
head. And that they work no worse gold than of the touch of
Paris.”

12 Fast I, C. 821; 2 Russ. Crimes, 4 Vol. L § 587,

8d Eng. ed. 76; 1 Hawk, P. C. Curw. & Rex ». Bower, Cowp. 523; 2 East
ed. p. 322, : P. C. 821

2 2 Rugs. Crimnes, 3d Eng. ed. 277; 1 % 1 Gah. Crim. Law, 204, referring to
Crim. Luw, 203, 204, Rex v. Rembridge, cited 6 East, 186, 5.0
# 2 Russ. Crimes, 3d Eng. ed. 278. reported 8 Doug. 82;.5
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V. Remaining and Connected Questions.

§ 165, Agegravations — Merger — Misdemeanor or Felony. — In
the preceding volume, was considered the general rule, with its
limitations, % that a eriminal person may be holden for any crime,
of whatever nature, which can be legally carved out of his act.
He is not to elect, but the prosecutor is.”1 According to this
rule, if a man commits a cheat, yet if what he does amounts also
to an offence of another name, he may still be indicted for the
cheat, should the prosecuting power choose. The limit is, that
generally the same precise act cannot be both a felony and a mis-
demeanor.? Now, a cheat is a misdemeanor ;8 therefore, if a
particular act, coming fully within the definition of cheat, is such
as the law makes also a felony, the indictment must be for the
felony.t
"~ §166. Larceny and Cheat compared and diatingnished. — With
this view, let us advert to a distinetion between larceny and
cheat, When a man beguiles another by false tokens into deliv-
ering to him goods which he means to appropriate to his own
use, he commits larceny, if, by the understanding, ouly the pos-
session, not the property, in the goods, is to pass ; consequently,
as larceny is felony, he cannot be indicted for the misdemeanor

1 Vol. 1. § 791, ‘every person who, with intent to cheat

2 Vol. I. § 787, 815,

3 2 East 1. C. 838,

4 Bee this illustrated Vol. I § 787,
788, 815, And see Hex », O'Brian, T
Mod. 378. In a case before the Supe-
rior Court of Ruffalo, N. Y., on de
murrer to an indietment for trading by
falee weights, the offence being clizrged
as a misdemeanor, the court held that it
should have been charged as a felony,
and sustained the demurrer. Said Clin-
tom, J.: “If this misdemeanor at com-
mon law is new a statutory felony, the
misdemeanor is merged False weights
are false tokens. They were held to be
g0 long befare the atatute of cheats, The
revision of 1813 {1 B. L, 410, § 1) pro-
vided for cheats by false pretences only;
but the Revised Statutes broadened the
definition so a8 to inclande the comman-
law offences, and declared shem =1l fel-
onies. Those statirtes now provide, that
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or defraud another, shall designedly, by
color of any false token or writing, or
by any other false pretence,’ *obtain
from any person any money, pergonal
property, or valuable thing,’ shall be
guilty of a felony. This statute in-
creases the number of indictable cheats,
and makes them felonies. I do not sce
how any cheat can now be regarded aa
o mere misdemeanor.” People ». Fish,
4 Parker, 206, 212. The intimation by
the judge, that the Revised Stututes, zs
guoted by him, covered the whole ground
of commonlaw cheat, was obviously an
oversight. They covered perhaps the
greater part of it; but plainly, not all,
It is not clear that all courts would Lold
to the doetrino of merger, precisely ag
laid down in this case. The question is
a nice one, on which judicial opinion is
not gquite uniform or distinet.  And seq
Vol 1. § 612-816; post § 166.
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of & cheat. But if the understanding is, that the property in the
goods is to pass to him, he may be indicted for the act as a cheat,
because the transaction does not then constitute larceny. And
it is the same if goods are obtained thus by a statutory false pre-
tence ;1 except where the difficulty is removed by the statute
itself, as it i3 in England since Stat. 7 & 8 Geo. 4,c. 29, § 53;
now 24 & 25 Vict. c. 96, § 88.

§ 167, Punishment. — A commonlaw cheat, being a misde-
meanor, is punishable as explained in the preceding volume.?

§ 163. Attempts. — We have, in the books, little concerning
attempts to cheat, where the fraud is not actually effected. But
certain kinds of these attempts are included in the separate
offence of forgery;?® and there can be no doubt, that, generally,
there may be indictable attempts to commit this crime, as well as
any other Indeed, the courts have sustained indictments for
the attempt to commit the statutory offence of obtaining goods
by false pretences;® and plainly the same doctrine applies tc
common-law cheats.

1 Vol I § 588, 6856; 2 East P, C. 818, t And see Reg. », Marsh, 1 Den. C. C.
1 Iinle P. C. 606, 507. And see the noté 505, Temp. & M. 192, 8 New Sess. Cas.

te the last section. 699, 18 Jur. 1010; Bex v. Bryan, 2 Stra.
% YVol. 1. § 983, §40-047. 2 East P. O. 8§66,

838, _ & Post, § 488,
& Vol. I § 672. :

For CHILD MURDER, sce Stat. Crimes.

COXCEALMENT OF BIRTH, eee Stat. Crimes.
COIN, see CoUNTERFEITING.
COMBUSTIBLE ARTICLES, see Vol. L. § 1097 et seq.
COMMON BARRATRY, see BARRATRY.
COMMON DRUNEARD, see Stat. Crimea.
COMMON GAMING-IIOUSE, scc Gamive-novss, Vol. I § 1135 ot seq. And

see (GAMING and GaMING-House in Stat, Crimes.
COMMON NUISANCE, see Nuisaxce, Vol. L § 1071 et seq.
COMMON SCOLD, see Vol. 1. § 1101 et seq.
COMPOUNDING CRIME, see Vol. L. § 70% ct seq.
CONFISCATIONS, see Vol. L. § 818 et seq.

¥OL. 1L 7 97

.
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CHAPTER XI.

CONSPIRACY.L

§ 169, 170. Introduction.

171-179, General Doctrine,

180-190. Element of the Law of Corrupt Combinationa.

191-165. Element of the Law of Attempt.

106-235. Applied to Particular Relations and Things; as—
198-214. Defranding Individuals,
215-218, Injuring them otherwise.
210-235. Disturbing Government and Justice,

228. Creating Breaches of the Peace.

227-230. Creating Publie Nuisanees, &e.
230-233. Concerning Wages and the like,
234, 235. Otherwise Injuring both Public and Indiviluals.

236-288, Statutory Conspiracies,

280, 240. Remaining and Connected Questions.

§ 169. Scope of the Chapter. — Conspiracy, we shall see, is, in
one of its branches, a species of Attempt; and, in a philesophical
division of the law, this branch would be placed under the title
Attempt. Another branch has no more relation to attempt than
to any other title in the law. DBut it is not deemed to be within
the province of an author to change the names of crimes; there-
fore, though the arrangement thus suggested would be intrinsi-
cally best, we shall consider, in this chapter, whatever is ordinarily
set down in our books as pertaining to the offence of conspiracy.

§ 170. How the Chapter divided,— The order will be, I. The
General Doctrine; II. The Element of the Law of Corrupt
Combinations; III. The Element of the Law of Attempt; IV,
Applications of the Elementary Doctrines to Particular Rela-
tions and Things; V. Statutory Conspiracies; VI Remaining
and Connected Questions.

1 For matter relating to this title, see evidence, see Crim. Proced. I § 202
Vol I § 432, 602, 583, 707, 768, 702, 801, et seq. .And mee Stat. Crimes, § 260
814, 974, For the pleading, practice, and 568, 625, 688,
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I. The General Doctrine,

§ 171. How defined. — Conspiracy is the corrupt agreeing to-
gether of two or more persons to do, by concerted action, some-
thing unlawful, either as a means or an end.

§ 172, Definition Explained. ~— By * corrupt,” in this definition,
is meant an evil purpose, hut not necessarily an intent to do what,
if accomplished by one alone, would be indietable. A like sig-
nifieastion is here attached to “ unlawful;” many things are un-
lawful which are not indictable, and a combination of wills to
do what would not be indictable if actually executed by one,
constitutes in many ecircumstances an indictable eonspiracy.
Again, a conspiracy is a mere ‘* agreeing together,” —not neces-
sarily otherwise an act.

§ 173. Two Blements.— If we examine these propositions more
closely, we shall see that the law of conspiracy has two elcments ;
one of combination, and the other of attempt.

Combination. — In many circumstances, if two or more combine
to do a wrong, — whether the wrong be a means to something
else, or the contemplated end, — the act of combining more en-
dangers or disturbs the repose of the community than would the
executed wrong performed by a single will. This is the central
idea in the law of conspiracy.

Attempt. — In other circumstances, there is no such speeial evil
in the combination, and its indictable quality does not consist in
this linking together of wills for wrong. The thing contem-
plated to be done must, in these circumstances, be such as would
be indictable if performed by one, and then the conspiracy is
punishable simply because it is an attempt.

§ 174. 0la Statutory Definition. — An old English statute, 33
Edw. 1, stat. 2, sometimes cited as 21 Edw. 1, undertock a defi-
nition as follows: “ Conspirators be they that do confeder or bind
themselves by oath, covenant, or other alliance, that every of them
shall aid and bear the other falsely and maliciously to indict, or
cause to indict, or falsely to move or maintain pleas; and also
such as cause children within age to appeal men of felony, whereby
they are imprisoned and sore grieved ; and such as retain men in

. the country with liveries or fees for to maintain their malicious
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enterprises [and to drown the truth!]; and this cxtendeth as
well to the takers as to the givers. And stewards and bailiffs of
great lords, which by their seigniory, office, or power, undertake
to bear or maintain quarrels, pleas, or debates that concern other
parties than such as touch the estate of their lords or themselves.
This ordinance and final definition of conspirators was made and
accorded by the king and his counsel in his Parliament, the thirty-
third year of his reign.” Here are no negative words; conse-
quently, on principles elsewhere developed,? this statute does not
abrogate any thing of the prior common law ; but, since it pro-
fesses merely to add a new provision, or to affirm an old one, it
leaves whatever was before indictable as conspiracy, indictable

CHAP. XL] CONSPIRACY, § 175

1843, proposed the following: “The crime of conspiracy consists
in an agreement of two persons (not being husband and wife),
or more than two persons, to commit a crime, or fraudulently or
maliciously to injure or prejudice the public or any individual
person.”? And in 1848 they proposed an abridged form of the
definition ; thus, * The crime [&c. as belore] to deflraud or injure
the public or any individual person.”? The definition given by
the writer of these volumes, in the opening section of this sub-
gpiracy to do any act that is eriminal erate and combine together, by concerted

per s¢ is an indictable offence at eommon  means, to do thut which is unlawful or
law. That anindictment will lie at com-  eriminal, to the injury of the public, or

still8 Tt is unequivocally of a date sufficiently early to be com-
mon law in this country,¢ though it has little or no practical effect

anywhere.

§ 175, Other Definitions. — Conspiracy, in the modern law, is
generally defined as a confederacy of two or more persons to
accomplish some unlawful purpose, or a lawful purpose by some
unlawful means.® The English commissioners, in their report of

1 Theze five words, get here in
brackets, are not in Hawkins: neither
are they in the eollections of the stat
utes by Pulten, by Ruffhead, and by
Pickering, the latter two of whom fol-
Iowed Pulton; but they appear in the
transiation as revised by the eommis-
sicuers of Geo. TIT, and published by
authority, They appear also in Tome
lins & Raitlbhy’s edition of the Statutes
at Large, und 1 Williams Dig. p. 100

2 Btat. Crimes, § 151-153 ot seq., 178,

t The State v, Buchanan, 5 Har. &
J. 817; The State v Norton, & Zabh. 33,
40, 42.  And see, as illustrative, Syden-
ham z. Kciluway, Cro. Jac. 7, pl. 0.

* Kilty mentions it among the stat-
utes not found applicable in Maryland.
Eilty Nlceport of Statutes, 26, But the
Pennsylvanis jndges say: ¢ That part
only of this statute is in force which
relates to ‘conspirators,” and from that
part is to be excepted what relates to
“stewnrds and bailiffs and great lords.””
Report of Judges, 3 Binn, 695, 808,

§ 1, Commonwealth v. Hunt, 4 Met,
111; The State v. Burnpham, 15 N. H.
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806; Commonwealth ». Judd, 2 Mass,
820, 337; Commonwealth v Tibbetts,
2 Mass. b36, 538; People v. Mather, 4
Wend. 224; The State », Cawood, 2
Stew. 360; Collins r. Cominonwealth,
3 8. & R. 220; Morgan ». Blisg, 2 Mass,
111, 112; The State z. Rowley, 12 Conn.,
101; &'Conuell ». Reg., 11 CL. & F. 155
% Jur. 25; 1 Gab. Crim. Law, 242; 2
Russ. Crimes, 84 Eng. ed. 674; Alder-
man ¢. People, 4 Mich. 414; The Siute
v. Mayberry, 48 Maine, 218; Reg. ».
Bunn, 12 Cox C. C. 316, 388, 339, 4 Eng.
Rep. 664,

2. Definition expended.-— In The
State . Buchanan, § 1ar. & J. 317, this
subject of comspiracy was largely dis-
cusscd; and the results to which the
eourt arrived have been eondensed by
the New York eriminal code commis-
sioners as follows: In thia case it is
suid, “that, by n course of dedisions
running threngh a space of more than
four hundred years, from the reipn of
Edwuard 1IL to the 59 Geo. 1IL, without
& single conflicting adjudication, thess
points are clearly settled, — That & con-

mon law: 1. For a conspiracy to do an  porliens or classes of the community,

gct not illegal, nor punishable if done
Ly an individual, but immoral only.
2. For & conspiracy to do an act neither
fllegal nor immoral in an individual, but
to effect 4 purpose which has a tendency
to prejudice the publie; for c¢xample, a
combinativn by workmen to ralse their
wages. 3. For a conspiracy to extort
money from ancther, or to mjure hia
reputation, by means not indictable if
practised Ly an individual; as, by ver-
bal defamation, and that whether it be
to charge him with an indictable offence
or not. 4 For a conspiracy to cheat
and defraud a third person, sccomplished
by means of an aet which would not in
law amount to zn indictable cheat if
effected by an individusl. & JTor a
malicious conspiracy to impoverish or
ruin a third person in his trade or pro-
fession. 6. For a conspiracy to defraud
s third person by means of an act not
per s¢ unlawful, and though no person
be thereby injured. 7. For a bare con-
spiraey to cheat or defraud a third per-
son, though the means of effecting it
could not be determined on at the time.”
Draft of Penal Code, 76, 77.

3. Ancther Exposition. —‘In a much
ceomsidered Mupsachusetts case, Shaw,
C.J., in delivering the opinion of the court,
ohserved : ** Althongh the common law
in regard to conspiracy in this Common-
wealth is in force, yet it will not neces-
garily follow that every indictment at
commuon law for this offence is a prece-
dent for a similar indictment jn this
Btute. The general rule of the comrmon
law Is, that it is a criminal and indiet-
able offence for two or more to confed-

or even to the rights of an individual
This rule of law may be equally in force
a8 & rule of the commeon law in England
and in this Commoenwealth ; and yet it
may depend npon the local laws of each
country to determine, wlhether the pur-
pose to Lo accomplished by the eombina-
tion, ot the concerted means of accom-
plishing it, be uulawiul or eriminal in the
respective conntries. . . . This consider-
ation will do something towards recon-
¢iling the English and American cases,
and may mdicate how far the prineiples
of the Lnglish cuses will apply in this
Jommonwealth, and show why a convie-
tion in England, in many cases, would
not be a precedent for a like convietion
here. Rex v. Journeyman Tailors, 8
Mod. 10, fur instance, i3 commonly cited
as an authority tor an indictment at con-
mon law, and a conviction, of journey-
men mechanics of & conspiracy to raise
their wages, It was there held that the
indictment need not conclude eondra for-
mem statuti, hecanse the gist of the offence
wus the eonspiracy, which was an offence
at colnmon law, Kt was therefore & con-
gpiracy to violate a general statute law,
made for the regulation of a large branch
of trade, affecting the comfort and inter
est of the public; and thus the objeut to
be accomplished by the conspiracy was
unlawful, if not criminal” Common-
wealth ¢ Hunt, supra, p. 121, 122,

1 7th Rep. Crim. Law Com. 1543,
p. 275; Act of Crimes and Punighments,
puhb, 1844, p. 209.

2 4th Rep. of Com. of 1845, 4. D. 1848,
p. 65.
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title, does not differ materially from these several definitions, but
it is believed to be more clear and exact.

§ 176, oOffence at Common Law.— That conspiracy is an offence
at the common law, guite independently of Stat. Edw. 1, is a
doctrine sufficiently established.?

Developed by Degrees. — But it is of a nature to be only grad-
ually elucidated by adjndication ; therefore, though the facts of
some cases, and their subordinate principles, may seem new, yet
truly they present but new manifestations of the old law, the
expansion whereof is apparent, not rcal.2 Lord Coke mentions
in his Institutes only one kind of conspiracy ; namely, “to appeal
or indiet an innocent, fulsely and maliciously, of felony ;"2 but
we should greatly err if we supposed no other conspiracy cogni-
zable by the criminal law at the time he wrote.t

§ 177. In United Btates,— The commen law on this subject
came with our forefathers to this country;® yet, again, in its
application to ocur different institutions and relations, it some-
times sustains an indictment here which it would not in England,
or refuses its support to one here which it would uphold there.
In other words, the common law of conspiracy is the same in the
two countries, but its applications vary with their circumstances,
statutes, and general jurisprudence.®

§ 178, Distinction whether Means or Object nulawful. — There is
a distinction sometimes made between a comspiracy to accom-
plish an unlawful object by lawful means, and one to accomplish
a lawful object by means unlawful.” This distinetion iz possibly,
in some ecircumstances, important as respects the mere form of

the indictment ;& but, as to the

1 Tindal, €. J., iIn ¢'Connell ». Reg,
11 €L & F. 155, 233; The State », Bu-
chanan, 5 Har, & J. 317, 228, 3561,

2 Bee Vol. I § 18-20.

¥ 5 Inst. 143,

4 Therefore the first sentence in the
following from s learned judge, in The
State » Younger, | Dev. 837, is hardly
eorrcct in form, though the whole pas-
sage is substantially right : “ Conspiracy
was anciently confined to imposing Ly
combination a false crime upon any per-
som, or conapiring to convict an innocent
person by perjury and a perversion of
the law. But It is certain, that modern
cases have extended the doctrine far be-
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offence itself, there is no diifer-

yond the old rule of 1aw; and it has long
been cstublished, that every conspiracy
te injure individuals, or to do acts which
sre nniawful, or prejudicial to the com-
munity, is a conspirucy, and indictable.”
And sec Miffin v, Qonunonwealth, B
Watts & 8. 461,

& The State ». Burnham, 15 N. IL
308,

% And see the observations of Shaw,
C. I, in Commonweslth » Hunt, 4 Met.
111, 121; ante, § 175, note, par. .

T Bec cases cited ante, § 170,

8 Commonweslth » Shedd, 7 Cush.
514 ; Commonwealth v. Eastman, 1 Cush
189, 224 ; The State ». Burnham, 15 N, IL.

CHAP, X1.] CONSPIRACY. § 180

ence to be noted whether the unlawful thing be means or end.
If both means and end are unlawful, a fortiori, the offence is

constituted. If neither is unlawful, there is no offence.

Meaning of * Unlawful,” — The reader should bear in mind, that
“unlawful ” signifies contrary to law, and many things are con-
trary to law while. not subjecting the doer to a criminal prose-
cution. Therefore, in the language of Cockburn, C. J., it is
not necessary, in order to constitute a conmspiracy, that the acts
agreed to be done should be acts which, if done, would be crim-
inal. It is enough if the acts agreed to be done, although not
criminal, are wrongful ; that is, amount to a civil wrong.” 1 This
doctrine is mentioned in other connections in this chapter ;2 bat,
though nothing contrary to it is actually held by our courts, it
ig 8o often overlooked by American judges, and such cenfusion
comes in consequence, that a little repetition of the proposition
is necessary.

§ 179. Two Elements — (Unlawful Combination — Attempt). —
Hence we have the doctrine of two elements in the law of con-
spiracy, already stated® Out of these, and their combination
with the general principles of criminal jurisprudence presented
in the first volume, whatever pertains to this subject of eonspir-
acy proceeds. Continuing, then, in the order already indicated,
let us now look more minutely into the two elements.

-

II. The Element of the Law of Corrupt Combinations,

§ 180. General Doctrine. — There are many circumstances in
which combinations of persons, for the promotion of evil, por-
tend a dangef, and call for legal interposition, when the single
efforts of individuals might pass unnoticed by the law, which
does not take cognizance of all wrongs.* Therefore, in the lan-
guage of the English criminal-law commissioners, « the general
principle on which the crime of conspiracy is founded is this,
that the confederacy of several persons to effect any injurious
olject creates such a new and additional power to cause injury
as requires criminal restraint; although none would be necessary

3% ; People ». Richards, 1 Mich. 216; 2 Ante, § 172, 175, note; post, § 181
March ». People, T Barb. 801 ; The State et seq., 198, 213 et seq., 235, note.
r. Bartlott, 3) Maine, 132 8 Ante, § 173,

1 Reg. ». Warburton, Law Rep. 1 C. C. t Vol L § 10, 11, 18, 582.
274, 276.
103
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were the sume thing proposed, or even attempted to be done, by

any person singly.” !

Hluetrations — (Maintenance — Riots -— Indictable Trespass to
Property, &c.). — The offences of maintenance,? of unlawful as-
semblies,? of riots, routs, and some others partake mere or less of
this element, In like manner, congregated yumbers sometimes
supply in law the place of actual violence ; as, where three per-

S0ns, commitiing & trespass wpon

property in the presence of ity

possessor, without foree, were held indictable therefor, while one
alone would not have been so unless he had used foree.t

§ 181. Wrong Contemplated need not be Indictable.— Hence it
follows, as alveady saidb that, in conspiracy, the unlawful thing
proposed, whether as s means or an end, need not be such as
would be indictable if proposed or even done by a gingle indj-

vidual.b

Limits of the Rule.— But this rule, like all others in the law,
cannot be extended beyond the reason on which it rests. There-
fore, where the thing to be done hy the conspirators is such as is
not indictable when performed by one, it must, to constitute the
basis of an indictable conspiracy, be of a nature to be particu-
larly harmful by reason of the combination, or else the case must
be one in which there is » particular power in combining. Not
all wrongful things are of such a nature.

§ 182, Mlustrations — {Defraud ~— Trespass on Real Estate), -~
Thus there are many ways in which several persons, acting to-
gether, may defraud z third person of his property; while the
individual attempt of each, with the fraudulent purpose, would
have failed. Severally, they stand on equal footing with him
collectively, they oceupy toward him unfair ground.? On this
principle, a conspiracy to cheat, though unexecuted, is indictable,

even where the unassociated attenipt of the several conspirators

L 7th Rep. Crim. Law Com, 1843, p.
90; Act of Crimes and Punishments,
pub. 1844, p. 209. See olservations of
Parsons, C. J., in Commonwealth o, Judd,
2 Mage, 829, 837. And gee observationg
in Twitchell ». Commonwealth, & Barr,
211, 212, and The State w. Burnham, 15
N. H. 394,

2 Ante, § 129, 130.

8 Biebdins, Senator, in Lambert v,
People, ¢ Cow. 578, 600,
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t The State v, Simpson, 1 Devy, 504,

¥ Ante, § 172, 175, nite, 178,

® Vol 1 § 502 ; The State o, Rowley,
12 Coon. 01; The State v, Buroham,
15 N. H. 89s; People ». Richards, 1
Mich. 216 ; Reg. w Carlisle, Dears. 837 H
25 Eng. L. & Eq. 577, 23 Law J. x. 8,
M. C. 109, 18 Jur. 386; Reg. ». Warbur-
ton, Law Rep. 1 C. C. 274.

T Vol. I § 232, 250-252 i ente, § 171,

CHAP, X1.] CONSPIRACY. § 183

would not be so, though successfully executed.! But if the ob-
Ject of the conspiracy is to commit a mere civil trespass on I'e.‘:l.].
estate, it is mot criminal, because such an act by one person is
not criminal, and many united have in this instance, differing in
nature from the other, no more power for harm, and do no more
harm, than if each proceeded with his part of the mischief
alone.? _

§ 183. Trespass on Real Estate, continued. — The leading case sus-
taining the point last mentioned is-Rex ». Turner,? now generally
understood to have been decided incorrectly, but on other points,
The object of the conspirators, as stated in the indictment, was
to kill and take hares from a preserve, which, by Stat. 13 Geo. 8,
¢. 80, § 1, was an offence subject to a penalty of not more than
£20, nor less than £10; and, in doing this, to go armed with
weapons for resisting all attempts to obstruct or apprehend them,
The minds of the judges did mnot advert to these points in the
case, either one of which, it is by lawyers believed, would have
led to the sustaining of the prosecution ; because a conspiracy to
commit a erime is, as a general propesilion, indictable ; and be-
cause a combination to use physical force, by persons acting
therein jointly, is of a nature to give the conspirators a power for
evil which they would not singly possess.t

Combinations of Physical Force. — Yet in respect to the latter of
these two reasons, we have seen, that the law always deems the
employment of physical force toward an individual to be'al.l as-
sumption of unfair ground ;5 and so the inference appears iney-
itable, that no comlination of physical force ean be indictable,
under circumstances in which its use by one would not be 80, if
its tendeney is simply to injure a private person. If it leads to g

! Yol. I, § 592; poat, § 198, 888, 9 Fng. L. & Eq. 287,202, 17 Q. B.

? Rex ». Turner, 13 East, 228, The
Judge did not mention, in this case, the
gatne regson which is stated In our text,
*—an omisslon not very material to no-
tice. In our next section will be seen
another reason for the conclusion of the
court, wiich reacon is probably equally
sound with the one in this seetion. Sce,
also, The State » Straw, 42 N, H. 803,
807,

3 Rex v, Turner, 18 East, 225,

* Reg. v. Rowlands, 2 Den. €. C, 864,

671; 3 Greenl. Ev. 3d ed. 90 o, note; 1
Gab. Crim, Law, 251 and note; 1 Deae.
Crim. Law, 278; Report of the Penal
Code of Mass. 1844, tit. Conspiracy,
P- 5, note; Tth Report Eng. Crim. Law
Com. 1543, p. 80; Aect of Crimes and
Punishments, 1844, p. 209.  Gibaon, C. J.,
says, the ease of Rex » Turner is, “ to
say the lenst of it, an odd easce.” Mifiin
v. Commonwenlth, 5 Watts & 8. 4561
5 Val. L. § 548, 556-668, 574 et seq,
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public disturbande, as to a riot, it then falls under a different con-
sideration,

) § 184. Where Combination is itself a Part of the Wrong, — Another
illustration of the proposition, that there are wrongs not of a
nature to be aggravated by combination, therefore thzt gonspira-
cies to commit them are not indictable where the doing of them
by one is not, may be seen in cases wherein the combination is a
necessary part of the wrong itself. Thus, —

Adultery.— An act of adultery implies the consent of the two
persons ; and, if a man and woman should agree to commit it
with each other, the conspiracy clearly wonld not be indictable
in those localities where the act itself would not be. We havej
sefan,l that doubtless such & corrupt eombination would be a
.cl:lminal attempt, — one of the elements of conspiracy,— in local-
ities where adultery is a very heavy crime; but, in Pennsylvania
where it is a light one, a conspiring by two to commit it Wit-I;
each other was held not to be punishable.?

§ 185, Executed by Combination.— Perhaps the proposition
may be maintained on authority, certainly it may on principle
t.hat, for a conspiracy to be indictable by reason of the evil Whil}};
Hies in the combining, —not speaking now of conspiracies in the
nature of attempts,— the confedoration must embrace, in its pur-
pose, the excreise of the combined powers of the conspirators, or
of more than one of them, for the accomplishment of the con
templated wrong. If two should agree that cne alone should
by unindictable means, do an unindictable wrong to a third I)CI':
son, this would present only the common case of one man ander-
ta:kmg the wrong and another rendering to it the concurrence of
his will; here, since neither the anct is indictable, nor the intent
the combining cannot be. The combination has in it no elemené
of power, other than would lie in the intent, or attempt, of the

one unaided. But if the two were proposing to proceed to-

gether, in a eage where there is force in the mere combination ;
or to proceed singly, each doing his partioular part, where there

CHAP. X1.} CONSPIRACY. §188

is force in their severally acting to one end; there, the neccessary
other circumstances concurring, the conspiracy would be indict-
able ; though no one thing proposed to be done would be so, if
even it were actually accomplished by one of the conspirators
alone.

Cheats.— This proposition does not conflict with what is held
by the courts ;1 namely, that the mere combining by individuals
to defrand another, without any concert respecting the means, is
punishable ag conspiracy ; because, in such a case, the combina-
tion itself implies a union of corrupt power adapted alone to
accomplish the object.

$ 186, Too Bmall to Notice, &e. — It clearly follows from estab-
lished principles, that there may be circumstances in which the
combination will have a special power for harm, when, still, the
conspiracy will not be punishable because of its being too small
a thing,? viewed in the light of its general conscquences, for the
Jaw 1o notice ;3 or because of other opposing rules of the law such
as were brought to view in the first volume.

§ 187. How many Conspirators. — From this view it results, that
a conspiracy cannot be committed by one person alonet

Husband and Wife. — Neither can it be by a husband and his
wife alone, they being regarded legally as one® But a wifc may
be joined with her husband in an indictment for this offence, if
there is also another conspirator.® In like manuer, the husband
and his wife.may be prosecuted together, alone, for a conspiracy
entered into before their marriage.’

§ 188. How many, as to the Procedure. — When two conspira
tors are charged jointly, no third person being mentioned in the
indictment as a co-conspirator, kuown or unknown, and one of

them is acquitted, his acquittal operates as an acquittal of the
othert Yet one may be convicted after the other is dead ;* and,

1 Tost, § 198 et req. Law Reporter, 58 ; Rex » Locker, 5 Esp.

2 Spe observations of Lord Denman, 107; Archb. New Crim. Proced. 7. And
C.J., in Reg. ». Kenrick, 5 Q. B. 49, 62, see Reg. v Gorupertz, ¥ Q. B. 824; The

1 Vol. L. § T08.

2. Shanmnon ¢ Commonwealth, 2 Ylar-
ris, I's, 228. The proposition in this case
that a congpiracy to commit & crimiuul'
aut whereof consent is an element can-
awt be indictablle, is not good; because it
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would overturn the whole doctrine of at-
tempt.  An attempt is almest always a
atep in a substantive crime. Sce Vol 1.
§ 7_23 et sey.  Btill such a conspiracy was
ad_]udged not punishable in Alabama
Milea v. The State, 53 Ala 300,

Trav. & M. 203,

g Vol L. § 212 et seq.

1 (‘gmumonwealth ». Manson, 2 Ashm.
#1; Rex v Hilbers, 2 Chit. 163; United
States v. Cole, 5 McLean, 513,

8 1 Hawk. P. C. Curw. ed. p. 448, § 8.

9 Rex ». Hodgson, a. D, 1831, before
Lord Tenterden, see Gurney’s report of
this case; Commonwealth v. Woods, 7

State v Covington, 4 Ala. 503,

7 Rexe. Robinson, 1 Leach, d4th ed. 37.

& The State ». Tom, 2 Dev. 5695 3
Chit. Crim. Law, 1141, The same of a
not, pros., which operates as an acguittal.
The State ». Juckaon, T 5. C. 283

¥ Rex . Nicolls, 2 Stra. 1227 ; NReg. v
Kenrick, 5 Q. B, 49, Dav. & M. 208,
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where there were three, and one died before the trial, and another
was acquitted, the third was held liable still.l Amnd there is no
necessity for all to be either indicted or tried together ; but, if,
after the conviction of one, whether he was procecded against
a;one or with others, there appears on the whole record a suffi-
clent allegation against him and another who has not been actu-
ally acquitted, his conviction is good.2

§ 189. Two— More — (Riot — Labor Combinations), — Therefore
the law requires two, and is indifferent whether there be wmore,
in every conspiracy.® But obviously there are circumstances in
which an evil combination, to be efficacious, must consist of mora
than two. Thus, it is legally necessary for three, at least, to
combine, to commit a tiot,t In conspiracy, however, no rule of
lsz requires more ithan two; the law has not descended to so
nice a refincment; yet there arc evidently circumstances in
which two persons alone would hardly be held as conspirators
while many together would be. For example, combinations 0%
laborers to raise the price of wages,? and other like combinations
derive their force from numbers; und we cannot presume th(;
courts would decide that two alone can commit such an offence
under every varicty of circumstances in which it may be commit-
ted by many.

§190. What Union of Willa.— Another proposition, hardly
requh:iug specific mention, is, that there must be, between the
conspirators, concert of will and endeavor, as distinguished from
a mere several attempt, without such concert, to aceomplish the
particular wrong. Yet there is no need, in eonspiracy more
thf*u% in other crimes, that the defendant should have been an
original contriver of the mischief; for he may become a partaker
in it by joining the others while it is being executed. If he actually
vomeurs, no proof is requisite of an agreement to concur.’ And if

CHAT. XL ] CONSPIRACY. § 193

persons meet for a lawful purpose, then proceed to act together
unlawfully, the transaction thus becomes an unlawful conspiracy.}
As soon as the nnion of wills for the unlawful purpose is perfected,
the offence of conspiracy is complete, —no act heyond this is re-
quired.?

Bvidence. — The joint assent of minds, like all other parts of a
criminal case, may be established as an inference of the jury
from other facts proved ; in other words, by circumstantial evi-
dence.?

III. The Element of the Law of Attempt.

§ 191. In General. — We have already seen, in a general way,
that conspiracy is, to a certain extent, a species of attempt.t

§ 102, overt Act.— Thereforc in conspiracy the thing intended
need not be accomplished ; but the bare combination constitutes
the crimes No overt acts need be alleged or proved.® In New
York,” New Jersey.® and perhaps some other of the States, stat-
utes have made it necessary, in most cases, for some overt act to
be performed, in pursuance of the combination; yet, even in
these States, the object of the. conspiracy need not be fully ac-
complished.? So,in these States, if one alonc of the conspirators
performs the required overt aet, in pursuance of the conspiracy,
it is snfficient againgt all.?

§ 193. — Overt Act as to Procedure. — At the common law, the
same as under this statute, the indictment frequently mentions
things done in carrying out the conspiracy ;™ but, at the common

L People o, Cleott, 2 Johns, Cas. 301,

2 Rex v. Cooke, 7 D. & R. 674, 5 B.
& C. 538; 8 Chit. Crim. Taw, 1141, And
gee Reg. v. Ahearne, 6 Cox C, C. 8,

8 Commonwenlth » Irwin, 8 Plilad,
o8-

t Val. . § B34,

& Sce observations of Bhaw, C. J,, in
Commonywealth ». Hunt, 4 Met. 111, 131,
ante, § 178, note, par. §; and of Savage,
C. T, in Penple ». Fisher, 14 Wend, 9,
19, And see post, § 250 et seq.
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& Rex v. Pywell, 1 Stark, 402 Reg.
Eenrick, § Q. 3. 48, 62, Dav. & M. 208;
Hex v, Rilbers, 2 Chit, 162; Common-
W(_'}_.llth o, Ridgway, 2 Ashm. 247

" People v. Mather, 4 Wend. 229,250 ;
Reg. v. Murphy, 8 Car. & I’ 297 ; Stewurt
v. Johnson, 3 Hareison, 87; Vol. L § 642,
649, 850. A fortiori, there is no nved the
congpirators should have Lad any previ-
ous aegaaintance with each other. Eord
Mansfield, in the case of the priscners in
the King’s Bench, Rilary T. 26 Geo.

3,1 Hawk. P. C. 6th ed. e 72, § 2,
note 2.

i Lowery » The Btate, 30 Texas, 402

2 Heymann v. Reg., Law Rep. 80. B,
102, 15, 12 Cox C. €. 383 ; post, § 102

43 (Chit. Crim. Law, 1141, 1143; &
Greenl. Ev. § 93; Reg. v. Murphy, 8
Car. & P. 207: Rex v Darsons, 1 w.
Bl 392 Rex v Cope,'1 Stra. 144; The
State . Sterling, 34 Iowa, 443.

4 Yol. I § 767 ante, § 173, 170,

b Vol I § 482; ante, § 190; Poul-
terer's Case, 9 Co. 558, 565, 67 4; Reg.
v, Best, 1 Salk, 174, 2 Ld. Raym. 1167,
8 Mod. 137, 183, 136; Rex v Kinnersley,
1 8tra. 193; Rex v. Rispal, 3 Bur. 1320,
1321; Landringham r. The State, 49
Ind. 156; Isaacs v. The State, 48 Missis

234; Commonwealth ». Judd, 2 Masa.
829, 337; The State », Buchunan, b Har.
& J. 317, 249, 352; Ilazen r. Common-
wealtl, 11 Harris, Pa. 355. See Rex v,
Spragg, 2 Bur. 993, 409,

6 The State ». Straw, 42 N, IL 893;
The State v. IPulle, 12 Minn. 164

T Vol L § 432,

8 The State v. Norton, 3 Zab. 33.

¢ People v. Chase, 16 Barb. 495; The
State ». Korton, 3 Zab. 33,

B Collins ». Commeonwealth, 3 8. & K.
220 United States v. Donuu, 11 Blatch,
168; Vol. L § 628 et scq., 686,

1 §eg 1 Stark. Crim. Pl 24 ed. 15bb,
Am. ed. of 1594, p. 170; 1 Ben. & H.
Leud, Cas. 296,
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law, they need not be proved;? or if, on this point, the proof
varies from the allegation, it will do;? and indeed the allegation
of overt acts, in respect of the common-law conspiracy, is quite
unnecessary.® If such allegation is informal or uncertain, mo
barm comes from the defect.t

§ 194. Pprinciple of Attempt, explained — But the foregoing view
shows us only how the doctrine of attempt pervades the law of
conspiracy in common with other departments of the criminal
law. When, however, we seek for the special manifestation of
the doctrine of attempt in conspiracy, we find it to be, that the
combining of two or more wills to do a particular criminal thing
is an attempt to do this thing, on which ground it is indictable.b
And most unphilosophically, as already mentioned,® have our
books of the law freated of this species of attempt under the
title of conspiracy.

§ 195. Continved. — And the reader should bear in mind, that
the cases in which something of evil, or of power to do evil,
comes from the combination of wills, as already considered,? are
the only ones illustrating the distinctive doctrine of couspifacy;
while, where the combination gives no additional power, it is
still an attempt, punishable in proper circumstances under the
name of conspiracy. In these latter circumstances, the wrong
intended must be such as would be indictable if actually per-
formed by a single individual; and, when it is such, the conspir-
acy is generally punishable.®

Bmall in Magnitede. — The exception is, that, as the doctrine of
attempt discussed in the preceding volume teaches, if the thing
intended is but just sufficient in magnitude of evil for the crim-
inal law to notice it, the attempt to perpetrate it by a conspiracy
i;hmerefore too small a dereliction from duty to be regarded.®

us, —

1 Commonwealth ». Eastman, 1 Cush RS i
. . B an, . ommonwealth ». Davis, 9 Mass.
189; The Btate v. Noyes, 25 Vt. 416; 4156; Commonwealth v, Tibbetts, 2
Commonweslth ¢. Davis, O Mass. 414, Mass. 538, ’
2 Contra, 8 Greenl, Ev. § 95. 5 Vol. L. § 757.

® Reg. v. Turvey, Holt, 364; The s A

State v. Bartlett, 30 Maine, 132; Com. 7 AE:SE fggeﬁiq

monwealth » Eastman, 1 Cush. 189; 2 The ,State ER Bucilanan 5 Har. & J.
The State v. Noyes, 25 Vi. 415; Syd- 317, 835, 851 3 Creenl Ev. § 00,
serff v. Reg,11 Q. B. 246, 12 Jur. 418;  © Vol. I § 760, 767, 768; Reg. v. Ken:
Heg. ». Gompertz, 9 Q. B. 824; Reg.». rick, 6 Q. B. 49 éﬂ l‘;av éM 2.03'
Kearick, & Q. B. 49, Dav. & M. 208. P e
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Usury. — In an old case, a corrupt agreement concerning the
taking of usury was held not to be indictable, though the act
would have been so if the agreement had been carried into
effecti.!

IV. Application of the Elementary Doctrines to Particular
Relations and Things.

§ 106, Variable. — In some respects, the foregoing doctrines
are of easy and exact application. But, in other respects, and
in some classes of cases, their application is difficult, or they leave
in the court a wide discretion, to hold a particular conspiracy in-
dictable or not. It is the purpose of the present sub-title, not to
geek much for further principles, but to see how these have been
applied by the courts.

§ 197. How the Bub-title divided. -—Some classification will be
convenient ; therefore, without aiming at any seientific arrange-
ment, we shall examine the cases under the following heads: -
First, Conspiracies to defrand individuals; Secondly, To injure
individuals otherwise than by fraud; Thirdly, To disturb the
course of government and of justice ; Fourthly, To create public
breaches of the peace; Fifthly, To create public nuisances, and -
do other like injuries; Sixthly, Conspiracies concerning wages
and the like; Seventhly, Conspiracies against both individuals
and the community. These heads are not intended to include
all possible cases to which the law of conspiracy may hereafter
be applied, though doubtless they do most. And perhaps some
of the cases adjudged in the past are not strictly within any of
these heads ; the classification, indeed, is merely for conmvenlence,
where the subject does not admit of distinct lines. Many of the
decisions might claim consideration under more than one head,
as presenting various aspects of combined wrong.

§ 108, First. Conspiracies to defraud Individuals : —

Indictable Frauds. — When the fraud intended by the conspira-
tors is such, that, if actually done by cne, he would be answer-
able criminally therefor, the conspiracy is likewise, for the reasons

before mentioned,? indictable as an attempt What is such a

1 Rex ». Upton, 2 Stra. 816. State v. Buchanan, 5 Har. & J. 817, 861;
2 Ante, § 194. Clary v.' Commonwealtl, 4 Barr, 210;
% The Statc v, Xorton, 8 Zab. 83; The Collins v, Commonwealth, 3 8. & R. 220;
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conspiracy, we need not here inquire; because we have already
seen what cheats by one are erimes at the common law, and
the law of false pretences under statutes will be examined
further on.?

Frauds not indiotable. — But the doctrine is also established,
that, for many other cheats and frauds when attempted or done
by means of conspiracies, there may be prosecutions by indict-
went, wherein the parties are to be punished for agreeing to-
gether to do what would have rendered no one of them liable,
it singly he had done, by the same means, the thing agreed.?
There is a New Jersey case,? in which this last proposition was
controverted by a strong dictum, but it did not scttle the law,
even for that State;* and throughout the Union elsewhere,
and in England, the law is as just expressed ; or, at Ieast,
the proposition is seldom or never denied. At the same time,
the discussions in the author’s work on Criminal Proeedure, con-
cerning the form of the indictment for conspiracies to defrand
individuals, show, that, in point of fact, still other judges have
appeared to assume, without reflection, the law to be as main-
tained by the one New Jersey judge.’

§ 199, As to Allegation of Means. — But a diversity of opinion
- seems to have arisen npon the question, whether, if two or more
persons agree to cheat or defraud another of lands or goods,

CHAP, X1.] CONSPIRACY, § 201

without agreeing upon the particular means to be employed, the
conspiracy is then indictable ; or whether they must go further,
and determine the means, when it will be indictable or not, a-
cording to the nature of the mecans. The question, indeed, as
usually presented in the reports, wears the aspect of one concern-
ing the mere form of the allegation in the indictment ; but an
aecurate examination shows the difference to extend further.

§ 200. Bnglish Form of Allegation.— And the doctrine is now
fully settled in England, not without some doubts having heen
entertained in the earlier stages of the inquiry, that the words,
“unlawfully, frandulently, and deceitfully did conspire, combine,
confederate, and agree together to cheut and defraud” one *of
his goods and chattels,” contain a sufficient allegation of conspir-
acy, without mention of any means intended.l

§ 201. American. — The same has been held in Michigan ;2
rather indistinetly, also, in North Carolina.? And in New York
the Supreme Court came to the same result, beforc the statutes
which now regulate the question were there enacted ;¢ but the
case was overruled in the Court of Errors by the casting voto of
its presiding officer, yet whether on this point or not there is an
ambiguity.” In some of the other States, the question is perhaps
not settled.5 Omn the other hand, the courts of Massachusetts?
and Maine® have held, that the means intended to be uged must
be set out. This question, however, is more exactly discussed,

Hartmunn ». Commonwealth, 5 Barr, 60;
Reg. v Parker, 3 Q. B. 202 2 Gale & D.
WE; Wright » Reg., 14 Q. B. 145; Reg.
v. Whitchouse, 8 Cox C. (1. 38; Reg. n.
ITudson, Bell C. C. 263, 8 Cox C. C. 804
Rey v. Timothy, 1 Fost. & F. 39; Hey-
mann # Ileg, 8 Q. B. 102, 12 Cox C. C.
383, See, and query, Reg. v, Levine, 10
Cox C. C, 874,

! Ante, CueaT®; post, FaLse PrE-
TENCES.

2 The State v. Buchanan, 5 Har, & J.
317; Sydserff v. Reg., 11 Q. B. 245, 1%
dur. 418; People ». Richards, 1 Mich.
216; Commonwealth v Ridgway, 2
Ashin. 247; Reg. » Gompertz, ¢ (). B.
§24,16 Law J. n. 8. Q. B, 121; Twitchell
v, Commonwealth, & Barr, 211 Reg. o,
Kenrick, 5 Q. B. 49, Dav. & M. 208 ; The
Btate ». Shooter, § Rich, 72; The State
v. Burnham, 18 N. H. 2848; Common-
wealth » Warren, 6 Mass. 74; Common-
wealth o, Ward, 1 Mass. 473; Patten v.
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Gurney, 17 Mass. 182, 184 ; Bean o Bean,
12 Mase. 20, 21; Rhoads ». Common-
weallh, 3 Harris, Pa, 272; Rex ». Ma-
carty, 2 Fast P. C. 823, 824, 6 Mod. 301;
B ¢.mom. Rex . Muckarty, 2 Ld. laym.
1179 ; Reg. v. Orbell, § Mod. 42, Reg. o,
Button, 11 Q. B. 429; The XKeate r. 8i-
mons, 4 Steob. 266 ; The State «. e Witt,
2 Hill, 8. C. 283; The State v Younger,
1Dev. 857; Lambert v People, 7 Cow.
166, 9 Cow. 578; levi v Lovi, 6 Car. &
P. 239; Reg. v. Wilson, 8 Car. & It 111;
Morrie Run Coal Co. ». Barclay Coal
Co., 18 Smith, Pa. 173.

& The State » Rickey, 4 Halst, 208,
800,

¢ The State =, Norton, 8 Zab. 33, 44,

® Crim, Proced. IL. § 214 et seq. In
People v. Brady, 66 N. Y. 182, 188, 190,
there is a dictom which geems to be in a
Ineasure contrary {0 my text; but, if so,
Tstill think the learned judge mistaken.

1 Bydserff ». Reg, 11 Q. B. 245, 12
Jur. 418: Reg. v. Gompertz, 9 Q. B.
824; Reg. v King, Dav. & M. 741; Rex
e Gill, 2 B. & Ald. 204,

2 People ». Richards, 1 Mich. 2186.

8 The State ». Younger, 1 Dev. 357,
In this casc, the allegation was, “did
combine, conspire, confederate, and
agree to and with cach other, to cheat
and defrand one I I). ont of his goods
and chattels,” and it wag held sufficient.
Bat, in fact, overt acts were also set out;
and though (see ante, § 193) this could
not help the other part of the indiet-
ment, if it were insutficlent, yet the at-
tention of the court was not directed to
this point.

* Bee March ». Peaple, 7 Barb, 891,

% Lambert v. People, 7 Cow. 156, 9

YOL. II, 8

Cow. 578 In Scholtz’s Cuse, 5 City
Hall Recorder, 112, this form was leld
to be sufficient. And see People » Ol
cott, 2 Day, 607, note 1, 2 Johns, Caa.
301,

8 See, a3 perhaps indicating how tha
question stands in Penneylvania, Clary
r. Commonweslth, 4 Barr, 210;: Hart-
mann p. Commionwealth, & UGarr, 60;
Collina ». Commonwealth, 3 8. & R. 220:
Commonwealth v. McKisson, 8 8. & R.
420; Rhoade ». Commonweulth, 3 Harris,
Pa. 272, 277; Comwonwealth ». Ridg-
way, 2 Ashm, 247; Twitchell ». Coms
monwealth, 8 Barr, 211.

7 Commonwealth » Fastman, 1 Cuash,
183; Commonwealth z. Wallace, 16 Gray,
221,

8 The State » Roberts, 34 Maine, 820,
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and on the later authorities, in the work on Criminal Procedure;
to which the reader is referred.!

§ 202. How the Allegation in Principle. — It may seem strange,
as a question of pleading, to held parties for a great crime on so
short an allegation as that, on a day named, they unlawfully
confederuted to cheat a person mentioned of his lands and goods.
But though cheating, by one, is not always indictable, it is al-
ways unlawful ;2 and a conspiracy, say the books, to do an unlaw-
ful thing, even by lawful means, is a erime. If, therefore, there
is decmed to be a defeet in this short allegation, one cannot easily
see how a mention of lawful means is to mend it. If the defect
consists in not stating the end of the conspiracy, the conspiracy
has no end but cheating, and this end is stated. Morcover, if the
meang propesed to be employed must be set out, it logieally fol-
lows, that, when they do not consist of acts which would be
indictable performed by one, they must be of a nature to derive
their power for mischief from the combination of numbers; things
which can be done as effectually by persons proceeding severally
as in concert not being sufficient.? DBut if the reader will con-
sult the cases referred to in our last section, he will see, that
such & distinction has never been drawn by the judges. Iven in
the leading case,!in which the means were held to be a necessary
part of the allegation, the court admitted, * that the purchase of
goods by an insolvent person, knowing himself to be such, without
any expectation of paying for the goods, would be an unlawful
act, which might be the subject of » conspiracy,” — an act, never-
theless, to be just as effectually performed by one person as by
many, but not indictable unless done in combination. The true
view probably is, that, referring to distinctions laid down in our
first volume,? which the reader will consult, a combination of the
mental forces of numbers, in a conspiracy, is, like the physical
force of a single individual, indictable when directed against the
property rights of others; this general proposition, like that con-
cerning physical force, being subject to such limitations and
qualifications as the other principles of the criminal law require.

§ 203, Ageravations. —- Under the title Assault, we saw how

1 Crim. Proced. 11 § 204283 1 Commonweslth v, Eagtman, 1 Cush
2 See ante, § 178, 189, 220, 221,
® See snte, § 185, § Vol. I. § 546, 674, 575, 581. .
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that offence -— ag simple as eonspiracy, and admitting of as brief a
description in the indictment — may be aggravated by innumera-
ble circumstances, and how it is customary to set forth in the
indictment the aggravations of the particular case.! In like man-
ner, & conspiracy to cheat is aggravated by the parties proceed-
ing to devise the plans; and this aggravation is greater or less
according to the nature of the plans. It may be further aggra-
vated by their carrying or beginning to carry the contemplated
wrong into exccution ; and here, again, the amount of the aggra-
vation depends upon the amount and nature of what is done.
And as in assault, so in conspiracy, the indictment usually sets
out the matter aggravating the offence; yet the offence exists
without this matter, and strictly it need not, as we have seen,?
be stated in the indictment, though some authorities hold other-
wise.

§ 204, Tustrations. — Some illustrations of aggravated conspir-
acies to defraud individuals are the following : —

Deceitful Wager — Why. — A comparatively old case holds it to
be indictable when one, to defraud another, procures him to lay
money on a footrace, and then prevails on the party to run
booty.? This result was evidently derived from the doctrine of
conspiracy, though only one of the conspirators was proceeded
against;* and it i3 a conspiracy in which the entire power for
evil lies in the combination. Indeed, the corrupt agrecing to-
gether, which is the gist of this offence, is placed, by the judges
in some of the cases, on the same ground as the employment of
a false token; “for,” says Lord Mansficld, *“ ordinary care and
caution are no guard against this.””¢

§ 205. Bartering bad Liquor. — In another of these older cases,
the undertaking, which, indeed, was executed, was to barter for
hats a guantity of unwholesome liquor, not fit to be drank, as
“good and true new Portugal wine ;” and, the better to effect
this cheat, one of the conspirators pretended to be a broker and

1 Ante, § 43, People v. Bahcock, T Johns. 201; Cross
2 Ante, § 103, v, Peters, 1 Greenl. 376; Commonwealth
3 Reg. v. Orbell, 6 Mod. 42, v, Warren, 8 Mass. 72; People ». Stone,
¢ Sce ante, § 147. 0 Wend. 182; People ». Miller, 14 Johns.
5 See mnte, § 180, 181. 371; Rex p. Lara, 2 Leach, 4th ed. 647,

€ Rex v, Wheatly, 2 Bur. 1125, 1127, 6 T. R. 585; The State v. Justice, 2 Dev
1 Bennett & Heard Lead. Cas. 1, 8; The 199.
State v, Buchanan, & Har. & J. 217, 345;
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the other a wine merchant. This ease also, in which the parties
were convicted, has heen sometimes viewed as omc of a more
ordinary cheat at the common law; but it really proceeded on
the ground of conspiracy.!

§ 206. Further Ilustrations — ( Drunk — Cards — False Bank-notes
—False Representations at Sale-— Mock Auction-— Destroying Will
~— Gletting Goods by Deceit— Secreting Property from Creditors —
Fabricating Sharea of Stock, &c.).— So, to combine to cheat by
making one drunk and playing at cards with him falsely ;2 or, by
selling forged foreign hank-notes of a denomination prohibited
by statute, even though the actual sale of them, by one, should
not be witlin the laws against counterfeiting ;3 or, by falsely
represcnting to a purchaser that u horse, offered for sale, is the
property of a lady deceased, and not of a dealer in horses, and is

quiet and tractable ;* or, by making false statements to one of -

whom a horse has been bouglit on credit, concerning its sound-
ness and the price for which the purchaser resold it, so as to get
a remission of a part of the sum due for it;® or, by a mock auc-
tion, with sham bidders, who pretend to be real bidders, for the
purpose of selling goods at prices grossly above their worth ;¢ or,
by destroying a will under which persons have rights;® or, by
obtaining, on eredit, goods to eome into the hands of one con-
spirator, and be attached by another for a fietitious ¢laim;® or,
by removing, secreting, or making conveyance of property for
the purpose of keeping it from creditors, to defraud them of their
dues ;? or, by fabricating shares, in addition to the number limited,
in a joint-stock company, even though there was an imperfection
[n the original formation of the company ;' is, like many other

1 Tex & Macarty, 6 Mod. 301; s. ¢. & Reg. v. King, Dav. & 3. T4l Bes,

nom. Rex ». Mackarty, 2 Yd. Raym.
1179, and particularly for a full and ex-
act statement of it, 2 Easi P. C. 823

2 The Sate v. Younger, 1 Dev, 857,

8 Twitchell ». Commonwealth, 9 Barr,
211.

1 Reg. v. Kenrick, 5 Q. B. 4% Dav. &
. 208.

5 Reg. = Carlisle, Dears, 327, 25 Enag,
I. & Fq. 577, 23 Law J. w. s, M. C.
108, 18 Jur. 336.

& Reg. v. Lewis, 11 Cox C. C. 404.

T The State v De Witt, 2 Hill, 8. C
282,
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as to the purchasze of goods by two, with-
out the expectation of paying [or them,
Commonwealth & Eastroan, 1 Cush. 189,

4 The State » Simons, 1 Strob. 266,
Bean v. Bean, 12 Muss, 20, 21; Reg. v.
Peck, 0 A. & L. 685; s, ¢. nom. Peck
v. Beg.,, 1 Per. & 1> 408. Hartmaun e
Commaonwealth, 5 Barr, 60, was decided
Under a statute. See awlso Jobnson e
Davis, T Texas, 173; Whitman ». Spen-
cer, 2 R. I, 124; Itall s Eaton, 26 Vi
458 ; Reg. o Creese, Law Rep. 2 C. G
106,

¥ Rex v Mott, 2 Car. & P. 521,
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similar conspiracies to cheat individuals,! indictable at the com-
mon law.

§ 207. Cheating a Partner.— It was recently held in England,
that, if a partner and third person conspire to deprive the other
partner, by false entries and documents, of his interest in some
of the property when the accounts are taken to wmake a division
on dissclving 1ihe partnership, the conspiracy is indictable;
though, if the frand had been actually accomplished without
the conspiracy, it wonld not be cognizable by the criminal law.
# No one,” said Cockburn, C. J., *would wish to restrict the law
0 that it should not include a case like the present.” 2

§ 208. Fraud in electing Directors. — An apt illusiration of con-
spiracy to accomplish a lawful object by unlawful means, is a
combination to procure certain persons to be elected directors of
a mutual insurance company, and thereby get employment for
the conspirators in the company’s service. Here ilie end is law-
ful ; bat, if to aceomplish it the conspirators are to issue fraudu-
lent policies of insurance to persons who shall merely vote on
themn for directors, the frandulent means render the combination
indictable. And though, in the case where these facts appeared,
the understanding was, that the policies were to be approved in
due form and on regular application, by the requisite nmmber of
directors not cognizant of the fraud; and though, in point of law,
the policies might be binding on all the parties; still the court
Leld the result to be the same.?

§ 209, Many to bs defrauded. — It can be no objection that the
object of the conspiraey is to defraud many persons, or the publie
generally, instead of a single individual., Indeed, there are prin-
ciples of the eriminal law rendering the combination the more
obnoxious in proportion to the numbers against whom it is di-
rected ; just as public nuisances and numerous other things are
crimes, merely because they operate against many, rather than
one.* Thus,—

Bank of Issue. —- In New Jersey, the court — being, in conse-
quence of a previous decision, doubtful whether a conspiracy
can be a crime where its olject is a civil injury to one person by

1 Bee the cases cited ante, § 108, 2 The State », Burnham, 15 N. H. 396,

? Reg. v. Warburion, Taw Rep. 1C.CL 4 Vol 1. § 232, 235, 236, 243-2465, 264 ;
274,276, The principle of this case fol- Rex v De Berenger, 3 M. & 8. 67, 2 Rusa
lowed in The State v. Cole, 10 Yvoom, 324, Crimes, 3d Eng. ¢d. 679, 680,

117



§211 SPECIFIC OFFENCES. [BOOK X.

unindictable means — decided, that a confederacy to defraud an
incorporated bank of issue, wherehy its bills in circulation among
the public become liable to depreciation or to he made worthless,
is of so public a mature as to be criminally cognizable on this
principle.!

Stocks. — On a like principle, a conspiracy to raise unduly the
price of a particular kind of stock in the market, by circulating
falsehoods, and thus defraunding the publie, is punishable.®

Municipality — Other Corporations, — A GOIIHpiIaG_y $o defraud a
city is, therefore, indictable, even though it should not be deemed
$0 to conspire in like manner against an individual? And al-
ways, where the fraud is aimed at numbers or a corporation,? it
is deemed at least ag reprehensible in the law as where a single
individual is meant to be the victim.

§ 210. No particular Person — (@purious Goods on Market}. -—
Therefore conspirators need not have in mind any particular
individual to be defranded. And the corrupt combinalion was
held sufficient where its object was the manufacture of spurious
indigo, to be sold at auction for good; the court observing, «“ We
think the offence to be greatly aggravated by the undistinguishing
mischief that was designed.”?

§ 211. Thing to be obtained — {Chose in Action — Real Estate —
Contract — Debt remitted). — It is no objection to a conspiracy
being indictable that its end is to obfain choses in aciion,’ instead
of coin ; or to get the ownership ¥ or the possession ® of real estate,
instead of personal ; or to work out its results through the means
of a contract, which might form the basis of a civil suit;? or to

1 The State v. Norton, 3 Zab. 83, See
ante, § 198, 207,

2 tex v. De Berenger, supra; Reg. v
Gurney, 11 Cox C. C. 414; Leg. v. Brown,
7 Cox C. C. 442; Heg. v, Esdaile, 1 Fost,
&F. 213,

3 The State ». Young, § Vroom, 184,

+ Lumbert = Ieople, 7 Cow. 188, §
Cow. 578; Clary ». Commonwealth, 4
Barr, 210; lex w. Edwards, 8 Mod.
620; Rex v Herbert, 2 Keny. 466; Rex
v, Watson, 1 Wile. 41; Reg. v. Absolon,
1 Fost. & F. 498; Commonwealth .
Foering, 4 Pa. Law Jour. Rep. 20,

& Commmonwealth ». Jndd, 2 Mass, 328,
And sce Reg. v, King, Dav. & M, 741, 7
Q. B. 782, 13 Law J. x.8 M. C, 118, 8
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Jur. 862 a. ¢, in error, 14 Law J. N, 8.
M, C. 172, 9 Juor, 833,

8 Bieblins, Senator, in Lambert e
People, 9 Cow. 578, 538,

¥ People v. Richards, T Mich. 216,

% The State ». Shooter, % Ricl. T2,

¥ Rep. » Gompertg, 9 Q. K. §21; Reg.
v. Kenrick, 3 Q. B. 48, 62, Dav. & M
208, whercin Lord Denman, €, J., says
of Rex v Pywell, 1 Stark. 402, which
has been sometimes understood to muin-
tuin u eontrary doetrine : “ The neguittal
wag dircered, not because an setion might
have been brought on a warranty, buat
because one of the two defendants, though
acting in 1lie sale, waa not shown to have
been aware that a fraud was practised.™
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get a part of a debt remitted by the person to whom it is payable,
instead of direetly procuring things valuable from him.!

§ 212. Payment of Just Debt.— We shall see, in the law of
talse pretences, that one is not indictable who, by such a pre-
tence, induces another to pay a sum he owes, already due.? And
a like rule has been held, doubtless correctly, in conspiracy.?

Personating Officer. — B3ut, if the conspirators pretend to be
sfficers armed with legul process, and threaten arrest, and thus
extort for the debt a seewrity which the creditor hag no right to
demand, the case is otherwise, and they become liable by reason
of the illegal means.*

§ 213. Limits of foregoing Doctrine. — It may not be possible to
state all the limits, known to the law, to the foregoing doctrines
respecting conspiracy to defraud individuals ; but every general
Joctrine, throughout our jurisprudence, is more or less qualified
and restrained by other doctrines. On the present topic, we
have few decisions disclosing limitations; because, in nearly
avery reported case, the court has sustained the prosecution,
-mless some defeet of form has appeared in the indictment.
Plainly, if the thing contemplated by the conspirators to be
done, whether as means or end, was neither in civil jurispru-
dence nor criminal a cheat, the prosecution cowld not be sus-
tained.

§ 214, — Minsatrations ~—— (Bank-checks and no Depoéits — Married
Woman — Qffice in Illegal Company ). — On this ground, perhaps,
the New Jersey case of The Btate v. Rickey ® should have pro-
ceeded. It was thers held, that a conspiracy to obtain money
from a bank, by the conspirators severally drawing their checks
for it, when they had no funds in the bank, was not indietable ;
and we may well doubt, whether any one man can be said to
defraud such an institution when he simply asks, and it allows,
an overdraught of his acceunt.* In like manncr, where the

And see Act of Crimes and Funishments,
A.D. 1844, p. 210; Tth Report of Eng.
Crim. Law (Com. . D. 1843, p. $0. Bee
also Binowfield ». Bluke, 6 Car. & P. 75;
Reg. v. Carlisle, Dears. 337, 256 Eng. L.
& Eq. 577,

1 Reg. » Carlisle, Dears. 837, 25 Eng.
L. & ¥q. 577, 23 Law J. w. a. M. C.
109, 18 Jur, 354,

? Post, § 466,

% People » Bradford, 1 Wheeler Crim.
Cas, 219,

4 Bloomfield v Dlake, 6 Car. & F.
6. And sece The Stato v, Shooter, 5
Rich. 72

8 The State v. Rickey, 4 Halst. 203,

% The prosecution likewise did not
succeed in Commonwealth ». Eastman
1 Cush. 189,
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common-law rules of property between husband and wife pre-
vail, an Indictinent cannot be maintained for a conspiracy to
cheat a feme covert of a promissory note, given her for her share
in the estate of a deceased porson; because, in law, the note s
the husband’s, who, instead of the wife, is legally the victim of
the conspiracy.l Again, there is nothing unlawful in conspiring
1o deprive a man of the office of secretary to an illegal company.?
In short, where there is no evil intent and nothing unlawful
appears, an indictment will not lie?

§ 215. Secondly. Cunspiracies to injure Individuals otherwise
than by Fraud:—

Any Injury. — The same yeason which renders a conspiracy
to defraud individuals indictable, applies equally to one whose
object is any other kind of injury, cither to their property or
person.t Ilere also the act. contemplated by the conspirators
need not be such as is criminal when undertaken or accomplished
by one alone; though, if it is such an act, the conspiracy will
gencrally be indictable even as an attempt, on the ground before
stated.®

Extort Money. — A conspiracy to extort money® is an illustra-
ticn of a crininal attompt; while, if extortion were not a erime,
still the combination would doubtless be indictable for the other
Teasoll.

§ 916. Other ]:llustrations_—(ln;iure Man's Trade — Title to Real
Bstate — Marriage — False Accusation — Anction — Theatre — Hiss
Actor}. — Some examples, in which the act would not be punish-
able in ome, arc the following: a conspiracy to injure a man’s
trade of card-maker, by giving his apprentice money to put
grease into the paste used in manufacturing the cards ;7 to create

1 Commonwealth o Manley, 12 Diek.
178, And sce Yol I. § TA8-T748,

2 2 Russ. Crimes, 3d Eng. ed. 838
Rex v. Stration, 1 Camp. 518, note. And
see Reg, v. lHunt, 8 Car. & 1. 642,

2 And sce The Btate v, Flynn, 28
Iowa, 26.

.4 “ There can be no doubt” says
Hawkins, “that all coufederacies what-
soever, wrongtully to prejudice a third
person, are highly eriminal at common
law; as where divers persons confed-
erate togeiber by indirect means to im-
poverish a third persen, or falsely and
malicicusly to charge a man with being
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the reputed father of a bastard child, or
to maintain one another in any matter
whether it be true or false.” 1 Hawk,
. €. Curw. ed. p. 446. Asmsault and
Buttery. — A conspiraey to comumit an
aseault and battery has been heid, in
Peansylvania, to be indictable. Com-
monwealth », Putnam, & Casey, 256,
And see ante, § 62.

5 Ante, § 195,

¢ Rex », Hollingberry, 6 D. & R, 345,
4 B. & C. 324, Reg. » 'I'racy, 6 Mod. 178;
Rubertson’s Case, 1 Broun, 286, )

T Rex v, Cope, 1 Stra. 144,
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a specious title to an estate, by one of the conspirators, who is a
man, marrying, under the assumed name of its owner, the other
conspirator, a woman ;! and to get money cut of a person by
bringing against him a false charge, whether of a thing criminal
or not,? or to procure him to be arrested.? Likewise an indicta-
ble conspiracy occurs where a knot of men go to a public suction,
on the mutual understanding that one only shall bid for any par-
ticular artiele, and after the auction is over they shall resell among
themselves alonc, at fair prices, the articles bought, sharing the
difference between the buying and selling prices ; because own
ers, offering goods at auction, justly expect an open competition
from the public.* In like manner, though an audience at a thea-
tre may lawfully express, by applause or hisses, the cmotions
which nalurally arise at the moment, yet a eonspiracy to hiss an
actor, or damage a piece, is indictable?®

§ 2117, Charge falsely with Crime -— Leas than Crime. — We shall
have occasion presently to consider conspiracies to divert cor-
ruptly the course of justice in the courts;® but, aside from this,
it is indictable te conspire to charge one falsely with & crime,
even though the purpose is not to go so far as to get legal process
against him.” Indeed, the accusation need not necessarily be
even of what amounts {¢ 2 crime ; for, in England, where forni-
cation is only an ecelesiastical offence, a conspiracy to charge cne
wronglully with being the father of a bastard child is indictable,
apparently without reference to compelling him to pay money for
its support, but simply on the ground of defamation of character,
as bringing him into public disgrace.® Therefore we shall prob-

1 Rex ». Robiuvson, 1 Leach, 4th ed. 8 Reg. ». Best, 2 T.d. Raym. 1167, 1

E7, € Rast P. . 1010,

2 Rex v Rispal, 1 W. BIL 368, 3 Bur.
1320, .

& Elkin v Ieople, 28 N. Y. 17T,

t Tevi o Levi, 6 Car. & 2. 230

& Clifford v Branden, 2 Camp. 358;
Anonyroous, ecited 6 T. R. 625 post,
§ 308, note.

6 Post, § 213 et seq.

T Commomwealth v, Tibbetts, 2 Mags.
638. And see Johnson v, The State, 2
Dutcher, 313. 5o in Scotland alse. 1
Alison Crim. Law, 360, DBut in Scot-
land the doctrines of comspiracy have
not been as much developed as in Eng-
land and this country.

Salk. 174, 8 Mod. 137, 185, 1lolt, 151;
Timberley ». Childe, 1 5id. 68; Hex ».
Armstrong, 1 Vent. 304, And see Vol.
1. § 591 and note; 2 Russ. Crimes, 8d
Eng. ed, 676, 678, 683; Rex v Rispal,
1 W. BL 368, 2 Bur. 1320; The State »
Buchanan, & Har, & J. 317, 351, 35%2;
Johneon », The State, 2 Dateher, 3135;
1 Trem. . C. 82, 83, In & civil case
it has been held, 1lhat a couspiracy to
vex and hurass a person, by having him
subjected to an inquisition of lunacy
without any probable cause, is action-
able. Davenport ». Lyneh, 6 Jones, N.
C. 646,
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ably find, that Gabbett limits the doctrine within too narrow
bounds when he says: “The fair result of the cases appears to
be, that the mere conspiracy to slander a man will not be sufli-
cient ; but that there must be combined with it the imputation
of a crime cognizable either by the temporal or ecclesiastical
courts ; or else an intent, by means of such false charge, to ex-
tort money from the party.”!

§ 218. Burden Parish with FPauper. — The English books furmish
numerous instances of eriminal proceedings against overseers of
the poor and others, for conspiring to charge a particular parish
with the support of a pauper, to the relief of another parish.
Thus, —

Letting Pauper Land, &. — A conspiracy to let land to such a
person with the intent thereby to shift the burden of his main-
tenance, appears to have heen deemed indictable ;2 and there are
other circumstances in which the like principle is recognized.?

Procuring Pauper's Marriage, — But the common corrupt method
of effecting the change of settlement is to procure one pauper to
marry another; and here, if, with no artifice or wrongful prac-
tice, men combine to give paupers money to carry out their own
voluntary wish of intermarrying, which would not otherwise be
gratified, the conspiracy is not criminal, whatever be its scoret
motive. On the other hand, if the marriage i1s to be brought
about through any artifice or constraint of the will, as by vio-
lence or threats or other undue means, the conspiracy is indici-
able. Matrimony is a thing of public interest; it should be free
to all, yet imposed by force or frand on none: and these consid-
erations enter into the decision of this elass of questions.!

§ 219. Thirdly. Conspiracies to disturb the Course of Govern-
ment and of Justice : —

Generaliy Punishable. —We saw, in the preceding volume,® what
efforts to injure or destroy the government, or to impair its sev-
eral functions, are punishable when put forth by a single indi-

11 Gab. Crim. Law, 252. See also 4+ 2 Russ. Crimes, 8d Lng. ed. 681,
Vol I. § 691 and note. 862; Rex ». Fowler, 1 East P. C. 46l;
2 Rex o Edwards, 8 Mod. 320, Rex v. Edwards, 3 Mod. 320, 11 Mod.
3 Rex v. Warne, 1 Stra. 844; Rex v, 386, 2 Stra. T07; Rex v. Compion, Cald.
Flint, Cas. temp. Hardw. 870; Rex ». 246; Rex v. Turrunt, 4 Bur, 2106; Rex
Rusby, 1 Bott P. L. 335; Reg. v. Btor- v. Watson, 1 Wils. 41; Rex » Herbert,
wood, 9 Jur. 448; Beg. v. Jennings, 1 2 Keuy. 488; Rex v. SBeward, 3 Nev. &
Now Sess. Cas. 488; Bex v, Edwards, 8§ M. 537, 1 A, & E. 706,
Mod. 320. & Vol L. § 466-485.
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vidual. And there is scarcely need to add, that conspiracies to
do any of those acts are generally crimes, on the ground of
attempt, as before explained.! Thus,—

Indict falseiy — Process of Court — Fabricate Testimony, &o. ~— A
conspiracy to indict one falsely,? or to procure any process against
one for purposes of oppression or private ends,® or in any way to
fabricate or suppress testimony. in a court of justice,® or to pre-
vent a prosecution,® is an indictable offence.

§ 220. Not Criminal performed by one. — But the doctrine of
combinations enhancing the public danger® applics also under
our present head; and, thercfore, a conspiracy against the gov-
ernment or its justice need not be to do a thing which would be
¢riminal performed by one.?

Criminal Proceedings for Private Ends.— A good illustration of
this is Sir Anthony Ashley’s case? reported by Coke. The
conspirators were to proceed criminally against him for wmnrder,
and to divide among themselves his estate after his attainder;
and it was resolved, that, « be Sir Anthony guilty or not guilty
of the said murder, vet the defendants are punishable for the
great and heinous misdemecanor and conspiracy, seil., for promis-
ing of the said bribes and rewards to suborn the said Henry
Smith to accuse the plaintiff of the said murder ecighteen
years passed, and 1he articles n writing to share and divide the
estate of Sir Anthony after the attainder; for this corrupt con-
spiracy, and great and perilous practice snd misdemeanor, the
defendants shall be punished, let Sir Anthony be guilty or not in
the said erime. And it is a great indignity offercd to the king,
for any subject to presume to covenant or assume that the king
shall grant probation or pardon, or that the estate of any man
shall be shared and divided before his attainder.” Hcre was a
combined oppression attempted against a subject, who, if guilty,

1 Anle, § 195.

2 Rex v. Spragg, 2 Bar, 993; Rex v,
Macdaniel, 1 Lench, 4th ed. 44; Syden-
Lam +. Keilaway, Cro. Jac. 7, pl. 95 Reg.
v. Best, 1 Salk. 174, 2 Ld. Raym. 1167,
8 Mod. 321; 1 Bawk. P. C. Curw. ed.
p- 444, § 2.

% Blomer e. People, 25 TI. 70.

* The Btate v. De Witt, 2 Hill, 8, C.
232; Rex v, Mawbey, 8 T. R. 619, 2

Russ. Crimes, 2d Fng. ed. 677-6580; Rex
v. Steventon, 2 East, 362; Rex ». John-
gon, 2 Show, 1. .

5 (laridge » Hoare, 14 Ves. 60, 65.

8 Ante, § 180 et req.

7 1tex ». Mawbey, 6 T. B. 619, 2 Russ.
Crimes, 3d Eng. ed. 877,

9 Ashley’s Case, 12 Co. 90. See
Parker ». Huntington, 2 Gray, 124;
Newall v. Jenkins, 2 Casey, 150.
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had still the right to expect all things against him to be done in
the ordinary course: together with the perversion of public jus-
tice to private ends.!

Associations against Crime. — But associations to bring criminals
to punishment for the public good are not iltegal. 2

§ 221. Malicions Prosecution. — ¢ Neither,” says Hawkins, « doth
it seem to be any justification of a confederacy to carry on a false
and malicious prosecution, that the indictment or appeal which
was preferred, or intended to be preferred, in pursuance of it,
was insufficient, or that the court wherein the prosecution was
carried on, or designed to he carried on, bad no jurisdiction of
the cause, or that the matter of the indictment did import no
manner of scandal, so that the party grieved was in truth in no
danger of losing either his life, liberty, or reputation. For not-
withstanding the injury intended to the party against whom such
a confederacy is formed may perhaps be inconsiderable, yet the
assoclation to pervert the law, in order to procure it, seems to be
a crime of a very high nature, and justly to deserve the resent-
ment of the law.”3

§ 222, Procure Office.—“ A conspiracy,” ohserves Russell,! “to
obtain money by procuring from the lords of the treasury the
appointment of a person te an office in the customs, is a misde-
meanor at common law. The counsel for the detendant proposed
to argue, that the indictment was bad on the face of it, as it was
not a raisdemeanor at eommon law to sell or purchase an office
like that of a coast waiter, and that, however reprehensible such
a practice might be, it could only be made an indictable offence
by act of Parliament. But Lord Ellenborough, C.J., said, ¢If
that be a question, it must be debated on a motion in arrest
of judgment, or on a writ of error. But after reading the case of
Rex . Vaughan,’ it will be very difficult to argue that the offence
charged in the indictment is not a misdemeanor.’ And Grose, J "
in passing sentence, likewise observed, that there could be no

! And see 1 Hawk, P. C. Curw. ed. monwealth v. Leeds, 9 Philad. 569; Peo-
‘p-447,§4; 6thed. e T2, § 4; The State ple o. Saunders, 25 Mich. 119.
v, Enloe, 4 Dev. & Bat, 373; Rex v %1 Hawk. P. C. Curw. ed. p. 448, § 8.
oliingberry, 4 B. & €. 329, 6 D. & R.  And sce 2 Russ. Crimes, 3d Eng. ¢d. 878;
345, Bloomfield v. Blake, 6 Car. & P. 75.

2 2 Russ. Crimes, 3d Eng ed. 677: 4 2 Russ. Crimes, 84 Eug. ed. 680,
Floyd » Barker, 12 Co. 23. See Com- % Rex v, Vanghan, 4 Bur. 2494,
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doubt that the indictment was sufficlent, and that the offence
charged was clearly a misdemeanor at common law.”!

§ 223. corrupt Appointment. — The doctrine of the last section
seems to be sustainable, even in England, on the simple ground

.of attempt,? without resorting to that of corrupt combination,

peculiar to conspiracy.® A fortiori, the common-law rule must
be the same in this country, where no bargaining for office is
allowable. In Virginia, a corrupt agreement hetween two jus-
tices of the peace, in whom was the power of appointment, that
the first should vote for a certain third person as commissioner,
in consideration of the second veoting for a certain other person
as clerk, and vice versa, was held to be, when executed, indictable
at the common law, though not within the statute against buying
and selling offices.# And nothing appears in the case showing,
that it would not have been cqually indictable, if not executed.

§ 224, Hatred to Government —- Changes of Laws — Petition —
Debate.— In England, morcover, a conspiracy to excite hatred in
the inhabitants of one part of the United Kingdom against those
of another part; or to create disaffection or hostilify toward
the goverament; or to compel it, by foree, to change the laws, —
is indictable ; but the doctrine is not carricd so far as to abridge
the just liberty of popular debate, or of petition.? In this coun-
try, we proteet, with ¢ven nicer care, the right of the masses to
discuss public affairs, and to ask redress for rcal and imaginary
grievances; yet no reason appears why the general doctrine does
not prevail here the same as in England. The readcr, howerver,
in examining this and other like questions, shounld not forget,
that we do not have common-law offences against the United
States, but only against the States.®

§ 225. Revenus.— Of course, a conspiracy tending to lessen
the governmental revenue is indictable”  And it is so under the
United States statutes.?

1 Rex v Pollman, 2 Camp. 220. ¢ Vol 1. § 198202,

2 1 Ruoszs. Crimes, 3d Eng. ed. 147; T Rex v. Starling, 1 Sid. 174; 1 Gab.
ante, § 145, Crim. Law, 244; Reg. v Blake, 6 Q. B.

7 Aute, § 180 et seq. 126,

1 Comsonwealth . Callaghan, 2 Va. . % United States » Dennee, 3 Woods,
Cas, 460. 47; United States ». Miller, % Hughes,

" Reg w Vincent, 9 Car, & I 91; 553; United States v Rindskopf, 8 Bia.
'Connell 2. Reg. 11 CL. & F. 155, 234; 250; United States » Graff, 14 Blatch.
8 ¢ in earlier stages, 2 Townsend, St.  881; United States v. Walsly, § Dil. b8,
Tr. 3562; Reg. v Shellard, @ Cur. & P. 277,
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§ 226, Fourthly. Conspiracies to ereate Public Breaches of the
Peace: —

General Dectrine — Riots, &c. — All breaches of the peace, even
by one, all employment of physical foree, even to the injury of
individuals only, being indictable,! there is little scope for con-
spiracies of this kind, except when they are criminal as attempts,
on principles before laid down.? Riots and the like are partly
executed conspiracies to break the peace; and there may be
combinatios to commit them, indictable ag conspiracies be-
fore they ripen into the substantive offences® Under our
present head, however, we have few judicial decisions to guide
us.t

§ 227, Fifthly. Conspiracies to create Public Nuisances, and
do other like Injuries:—

General Doctrine. — Under this obvious head, we find ourselves
alniost as destitute of authorities as under the last, and for like
reasons. Still there is no question, that conspiracies to commit
offences of this kind may be indictable when the thing to be
done would not be so if actually performed, much less if merely

- attempted, by a single individual. :

§ 228. Rellgion — Sepuiture, &c. — * The same principle,” says
Gabbet,® “which restrains any combination to defeat the public
justice of the country must also apply to conspiracies to subvert
religion ;¢ and even a confederacy to do an act which offends
against public decency and good-manners will be sufficient to
maintain an indictment for a conspiracy; as in Young's case,
where the master of a workhouse, a surgeon, and another person,
had conspired to prevent the burial of a person who died in the
workhouse; the taking of a dead body, whether for the purpose
of dissection, or for any indecent exhibitions, being conira donos
mores, and therefore indictable,” ¥

§ 229. Defeat Operation of Statute.— And this doctrine may be
extended wide, to cover any public interest which the law has
established. For example, a conspiracy to defeat the operation

1 ¥ol. L § 648; ante, AssavrT.
s Aote 195, H TLT é&gl;l:lerson y. Commonwealth, 5 Rand,
8 9 Chit. Crim. Law, 508, note; 1 Gab. & 1 Gab. Orim. Law, 246, 248,
Crim. Law, 248. 8 Fitzg. 64,
4 See Hunter’s Case, 1 Swinton, 560; . 7 Young’s Case, cited 2 T. R. T84
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of a statute of a public nature is indictable.? But if the statute
is repealed before trial, no conviction ean be had.?

§ 230, Sixthly. Conspiracies conecerning Wages and the Iike: —

English Doctrine. — The subject of this class of conspiracies has
been frequently before the English courts, and it is in England
in some measure affected by acts of Parliament? Precisely what
is pure common-law doctrine there, it is not easy to state. But,
in general terms, combinations among workmen to taise the price
of wages, and other combinations of the like sort, are indictable
under the English commoen law.t ¢ Each may,” said Grose, J.,
« insist on raising his wages, if he can; but, if several meet for
the same purpose, it is illegal, and the parties may be indicted
for a conspiracy.”® And Lord Mansfield observed in another
case: * Persons in possession of any articles of trade may sell
them at such prices as they individually may please ; but, if they
confederate and agree not to sell them under certain prices, it is
conspiracy. So every man may work at what price he pleases,
but 2 combination not to work under certain prices is an indictable
offence.” In the case in which these observations occurred, it
was held that an indictment may be maintained for a conspiracy
to impoverish a man by preventing him from working at his
trade.t The point of this ease is a sound determination ; but, as
to the points presented in the dicta just quoted, they do not quite
accord with what was laid down by Erle, J., in a later case.
« Nothing can be more clearly established in point of law,” he
said, “ than that workmen are at liberty, while they are perfectly
free from engagement, and have the option of entering into
employ or not, to agree among themselves to say, ¢ We will not
go into any employ unless we ean get a certain rate of wages.'”
It should be observed, however, that this is only restating what
is enacted by Stat. 6 Geo. 4, ¢. 129, § 4, But he considered thisg
to be the utmost extent of the right. If, for example, persons
conspire to persuade the workmen whom a man may have in
his employment to leave him unless he will raise their wages, or

I Hazen v. Commonwealth, 11 Harris, 1Moody &R. 179; Rex v. Norris, 2 Keny.
Pa. $55; Reg. v. Bunn, 12 Coxz C. C. 316, 300.

4 Eng. Rep. 564, & In Rex » Mawbey, 6 T. B. 619, 636,
2 Powell ». People, 6 Hun, 169. 6 Rex v. Eccles, 1 Leach, 4th ed. 274,
8 2 Russ. Crimes, 8d Eng. ed. 688. 276, And see Reg. = Hewitt, 6 Cox
And see ante, § 175, note, par. 8. C. C. 162; Reg. ». Shepherd, 11 Cox C.

4 See ante, § 200; Rex v Bykerdike, C. 825
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otherwise change the manuer of conducting his business, — or
conspire to force persons, by intimidation, to leave their employ-
ment, ——the conspiracy is indictable.! Yet here we come upon
another provision of the statute.? Indeed, the whole subject is
in modern fimes so far regulated by statutes, that it is nearly
useless to look inte any recent English reports for help concern-
ing the doetrines of the common law.

231. American Doctrine. — The general doctrine of the older
Inglish books on this subject is received as belonging to the
common law of this country? Yet it is subject to restrictions
here, and we have not sufficient adjudications to teach us exactly
what these restrictions are. Under the statute of New York,
whereby conspiracies are indictable whose object is “to commit
any act injurious to . . . trade or commerce,” the conrt held, that
a combination of journeymen workmen, of any trade or handi-
craft, to compel master-workmen or other journeymen to obey
rules established by the conspirators for the regulation of the
price of labor, is within the prohibition. And Savage, C. J,,
observed: “Itis important to the best interests of society, that
the price of labor be left to regulate itself, or, rather, be limited
by the demand for it. Combinations and confederacies to en-
hanee or reduce the prices of labor, or of any article of trade or
commerce, are injurious. They may be oppressive, by compelling
the public to give more for an article of necessity or of conven-
ience than it is worth; or, on the other hand, by compelling the
labor of the mechanic for less than its value. Without any offi-
clous or improper interference on the subject, the price of labor
or the wages of mechanics will be regulated by the demand for
the manufactured article, and the value of that which is paid for
it; but the right docs not exist either to enhance the price of the
article or the wages of the mechanic by any forced or artificial
means. The man who owns an article of trade or commerce is
not obliged to sell it for any particular price, nor is the mechanic
obliged by law to labor for any particular price. He may say,
that he will not make coarse boots for less than one dollar per

i Reg, # Duffield, 5 Cox €. €. 404,427, Rep. 564; Reg. v. Deuitt, 10 Cox C, C, 592;
431, &e. e, v, Hibhert, 13 Cox C. € B2,

2 And see Reg. v. Rowlands, 17 Q. 1. B Commenwealth v, Funt, 4 Met. 111
671, 2 Den. C. C. 34, & Cox C. C. 438; People ». Fisher, 14 Wend. 0. And see

Reg. . Bann, 12 Cox C. C. 816, 4 Eng. Reg. v, Hibhert, 13 Cox (. . 82, 12 Eng.
Rep. 433 and Moak’s notes.
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pair; but ke hus no right to say, that no other mechanic shall make
them for less. 'The cloth merchant may say, that he will not sell
his goods for less than se much per yard ; but has no right to
say, that any other merchant shall not scll for a less price. If
one individual does not possess such a right over the conduct
of another, no number of individuals can possess such a right.
All combinations, therefore, to effect such an object are injurious,
not only to the individuals particularly oppressed, but to the
public at large.”? Probably a close examination will show, that
all these combinations are, in the end, even more injurious to
those who enter into them than to any third persons; and cspe-
cially more injurious to the parties when they succeed, than when

they fail to accomplish their object.?

1 People » Fisher, 14 Wend. 8, 18.
And see Master Stevedores’ Association
. Walsh, 2 Daly, 1; Morris Run Coal Co.
v. Barclay Coal Ca,, 18 Smith, Pa. 173,

? 1. Combinations of workmen to in-
crease their wagces, and of employers to
diminish them, are both In & very high
degree detrimental to the public inter
ests; and ultimately, in an especial man-
ner, to the interests of those cngaged in
them. This proposition results from a
eonsideration of the familiar prineiples
which regulate the economy of labor
and of trade. Tt is not proposed to
elucidate this topic at length here; but
it will be plain to.every one, that demand
and supply, whether of labor, or of com-
modities which are the result of it, will
be commensurate with each other, and
regulate themselves as the drops of watcr
find their respeetive positions io the
ovean, by means which will create no
viglent upheaval of things, if left free
from the disturbing feree of extraneons
influences, Dut i there is & combina-
tion to raise, by artificial means, the
price of wages, and the combination
succeeds, there follows an unnutural in-
flux of [abor into the particular business,
and soon a part of the workmen cease to
have employment, or else the price of
their wages is unduly depressed. 8o
where there is a combination to depress
the wages, if it is successfnl it dimin-
ishes the number of laborers in the par-
ticular employment, then labor becomes
wearee, then the price is unduly elevated,

VOL. IL. 9

And the true prosperity of the country,
and espeeintly of the particular class of
the community whe are engaged in a
given employment, whether as employers
or employed, deinands that all such com-
binutioms be, in some way, suppressed.
But this may be true, while yet the com-
hination {s not indictable; and whether
it i3 or not will depend upon the nature
of it, and the means it uscs to effect its
objects, and some other things of this
aort, as, also, the Jdecision will be infla-
enced much by the peculiar views of the
judges before whom the guestion comes.

2. In England, indictments of this
kind have almost always been more or
less aided by statutes.  We have seen,
Val. 1. § 453, that there were there, at
one time, statutes regulating the price
of wages. And, as remarks Mr Longe,
an English barrister, whose observations
appear in the Report on Trades’ Soct
cties and Strikes, published by the Na-
tional Aszociation for the Promotion of
Souial Science, 4. p. 1260, p. 339, since
“the rate of wages, fixed by statute, wus
in every case the maximum rale which
cither the masters might give or work-
nen receive, so long as such legal rate
existed a demand by cither one or more
workmen of wages nbove the legal rate
was a contempt of the statutelaw.™ And
see Mr. Longe’s arvticle for mucl inter-
esting matter on ilie subject, incinding
various starutory provisions. The result
is, that perhaps at ne time has the stat-
utory law of England been such a3 to
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§ 232, Scotch Dootrine. — This subject seems to be now regu-
lated in Scotland by statute, the same as it is in Engla.'fld. We
are, therefore, destitute of direct common-law authority, of a
modern date, from either country. Hume, a writer of great
eminence on the Scotch criminal law, introduces some old cases,
decided before the modern statutcs wero emacted, as follows:
«To the list of offences concerning trade, we have to add that
of the unlawful combination of workmen to raise their wages.
When such a project is attended, as has often been the case,
with a tumultuous convocation of the lieges, or violence to the
persons or property of individuals, or the writing of inc‘endiary
letters, or threats of mischief to masters or employers, it never
has been doubted that there is here sufficient matter for a crimi-
nal indictment. “Fhe violence done, the tumult raised, the threats
used, are here themselves the substantive gronnds of charge; ; and
that these things happemed in pursuance of a combinatlon' of
workmen to raise their wages, is an ingredient or qualification
nly of the main accusation. But some thought it not so clear,
whether the same were true of a combination to raise wages, not
accompanied with any act of violence or disorder, and prosecuted
only in the course of the sudden striking of work by numbers at
one time, — the raising of funds to support the adherents of the
cause, — the refusal to work or hold intercourse with those who
dissent, and other like measures, tending to distress their employ-
ers, and thus to force them into their terms.” !

§ 283. Special Nature of the Conspiracy — Other Workmen, —
Undoubtedly there may be, connceted with even lawful at.{:,empts
to raise wages, acts which every lawyer would hold to be indict-
able ; while, on the other hand, ao lawyer in our country would
consider a mere combination, by any class of persons, to pro-
mote the interests of their particular trade, liable to be visited
as crime. When, therefore, we arc considering a conspiracy of
this general sort, we must look into its special nature, fmd the
particular means contemplated or employed ; and decide the

question of its indictability on principles relating to thesc, and

Ieave there the question of the conspira-
eies we are considering precisely as it
stapda in this country. I do not propose
to attempt to forestall decision in our
courts by further elucidations of 'tha
principles which govern this eubject.
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It will probably be found, that this is a
matter in which scund reagon can do
more to correct an evil than even sound
law.

i 1 Hume Crim. Law, 2d ed. 448, 489
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not on such larger doctrines as would cover all forms of combi-
nation to promote common pecuniary interests. In this view it
cannot be doubted, that, as held in New Jersey, a conspiracy by
workmen agreeing to quit their employer in a body, unless cer-
tain other workmen are dismissed, and to notify their employer
of such agreement, is indictable! Here is an attempt by com-
bination, not only to injure the employer, and interfere with the
conduct of his business, but to injure other workmen of the same
craft with the conspirators. Added to this, but perhaps not as
being sufficient in itself, it is an attempt to interrupt the natural
course of business in the community.

§ 234, Seventhly. Conspiracies against both Individuals and
the Community : —

General Views. — [he conspiracies last treated of are of a
compound sort, embracing the two elements of injury to the
individual and injury to the community. Indeed, there are fow
acts, belonging to any head in the criminal law, which do not
have a somewhat twofold aspect, —as they affeet the publie, and
particular persons. And perhaps some other of the unlawful
combinations, already mentioned, might nearly as well be con-
templated under thiz double head, as those last treated of and
those which follow.

§ 235, Public Purity — Private Virtue — Fornication — Marriage.
— Under this double head come conspiracies against chastity, the
marriage laws, and the like. Thus, a conspiracy to procure a
young woman to have carnal intercourse with a man is indict-
able, especially if force or false pretences are to be used with her,
and probably if they are not, even in localities where forniea-
tion and adultery are not erimes.? A fortiors, the congpiracy is
so if there is to be a marriage ceremony performed, invalid in
law, but believed by her to be good® So also a confederacy to

! The State v, Donaldson, § Vroom, definition of 2 common-law conspiracy]
151, means criminal, or an offence against the

2 Reg. v. Mears, 2 Den. . C. 79,
Temp. & M. 414, 15 Jur. 68,1 Eng. L.
& Yq. 581; Rex v Delaval, 3 Bur. 1434;
Anderson v. Commonwealth, § Rand.
627. In u late Jilinois ease, the doctrine
was laid down broadly, that it is indicta.
ble to conspire to seduce a female, whether
the means proposed be lawful or unlaw-
ful. *Unlawful.” — And Caton, C. J.,
eaid: “If the term wunlawful [in the

criminal law, and as such punishable
then the objection tuken to this indict-
ment is good ; for seduction, by our law,
is not indictable and punishable as a
crime. But by the common law govern-
ing conspiracies the term is not so lim-
ited.” Bmith v People, 26 IIl. 17, 28.
See ante, § 178,

3 The State ». Murphy, 6 Ala. 765;
Respublica ». Hevice, 2 Yeates, 114.
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assist a female infant to escape from her father’s control, with a
view to marry her against his will ;! or to commit fornication
with her, of course against his will,2— is indictable at the com-
mon law. And the same ig true, if the object of the confederacy
is to entrap a girl by frand, or coerce her by force, into a mar-
riage Likewise it is indictable to conspire fo persuade a young
girl, even though she is not alleged to be chaste, to become a
common prostitute.t All such combinations are gross violationy
of the public interests, on the one hand; and of private rights,
private virtue, and private happiness, ou the other.

V. Statutory Conspiracies.

§ 236, How, in General.—In some of the States, as Maine?
New York, New Jersey, Pennsylvania,® Georgia, Indiana,” Iowa,}
and perhaps some of the others, there are statutes regulating,
more or less, the general subject of conspiracy.

§ 237. New York. —In New York, «“If two or more persons
shall conspire, either, 1. To commit uny offence; or, 2. ¥alsely
and maliciously to indiet another for any offence, or to procure
another to be charged or arrested for any such offernce; or, 3.
Falsely to move or maintain any suit; or, 4. To cheat and de-
fraud any person of any property by any means which are in
themselves criminal ; or, 5. To cheat and defraud any person of

1 Miffiin » Commonwealth, § Watts whether the marriage of the danghter
& 8 461, And sce Reg. o Blacket, 7 was a legal one” llervey v Moseley,
Mod, 89; Hex » Thorp, 5 Mod. 221; T Gray, 479, 453,

Roex » Serjeant, Byan & Moody N. P ¥ Rex w, Grey, 9 Howell 8t Tr, 127,

302, Yet in a eivil case in Massachu-
getts il was held, that a parent eannot
maintain «n action for cuticing away a
daughter between the ages of twelve and
eightecu from his service, and procuring
her matriapge, withont his conszent, to a
man of bad charaeter, by frandulent
representations to the city clerk and to
the magistrale.  And Dewer, J., ob-
‘gerved: “If the marriage of the dangl-
ter was a legal act [that is, if 1he mar-
riage was valid], from the time of its
consummation the daughter was legally
discharged from all further duties to
perform service for her parent, having
sseumed new relations inconszistent there-
with. The only guestion, therefore, is,
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1 Last 1°, C. 160, 1 Gab. Crim. Law, 217 ;
&, ¢. nom. Gray’s Caze, Skin, Bl

2 Nex r. Waukeficld, 2 Townsend Bt.
Tr. 112, 1 Bishop Mar, & Ldv. § 1468, 2
Lewin, 279, 2 Rues, Crimes, 31 Eng. ed.
686,

¢ Bew v, Howell, 4 Fost. & F. 160,

& Bea The State ». Ripley, #1 Maine,
586; The State r. Hewetr, 31 Maine,
804,

% Clary . Commanwenlth, 4 Barr, 210,
In thig Siate there are sorve relevant old
English enactments in force.  See Lewis
Crim. Law, 206.

7 Landringham ¢. The State, 43 Ind.
186,

% The State v. Stevens, 30 Iowa, 301,

CHAP, XL] CONSPIRACY. § 240

any property by any means which, if executed, would amount to
a cheat, or to cbtaining money or property by false pretences;
or, 6. To commit any act iujurious to the public health, to publie
morals, or to trade or commerce ; or for the perversion or obstruc-
tion of justice or the due administration of the laws, — they shall
be deemed guilty of a misdemeanor.” And then it is provided,
that no conspiracies but these¢ shall be punishable criminally.!
The provisions in New Jersey are the same, only they do not
abrogate the common law; consequently, in the latter State,
there are indictable conspiracies not within the statute? Prob-
ably there is no State except New York in which the common-
law doctrines on this subject are narrowed by legislation. Even
in New York the enactment was intended, by the revisers who
drew it, to be merely an embodiment of the common law.2

§ 238. United States. — ¥We have also some particular statutory
conspiracies created by the laws of the United States, there being
no commen-law offences against the United States government.?

VL. Remaining and Connected Questions.

8 239, Merger,— The question, whether a conspiracy to com-
mit an offence is, when executed, merged in the offence commit-
ted; and, if so, under what circumstances, — was sufficlently
discussed in the preceding volume.’

§240. Misdemeanor —— How Punished.—Conspiracy is misde-
meanor, even in those cases where its object is the commission of
a felony5 What the punishment of misdemeanor is at the com-

mon law, we saw in the former volume.” In Pennsylvania, it is
laid down, that a conspiracy to commit an indietable offence can-
not be punished more severely than the offence itself.® This

1 Pzople ». Fisher, 14 Wend., &, 14,
We have already seen, that, by other
provisions in this statute, there must be
an overt act in all conspiracies, except
when their object is the comnmission of
felony upan the person of another, or
ar¢on, or burglary. Vol. L § 432 ; ante,
§ 1830

# The Btate ». Korton, 8 Zab. 33.

B Peaple v Fisher, 14 Wend. %, 17,

% United States v. Cole, 5 McLean,
618 ; Uniled States v. Hand, 6 McLean,
274 ; ante, § 235

6 Vol. L. § 787, T92, 814; The State v
Murphy, 6 Ala. 765; The State v. Noyus,
256 Vi, 415; Reg. v. Button, 11 Q. B. 424,
People v. Richards, 1 Mich, 216; People
z. Mather, 4 Wend. 229, 265; Common-
weulth ». Kingsbury, 6 Mass. 106.

¢ People v. Mather, 4 Wend. 223, 265 ;
Reg. v. Button, 11 Q. B. 920,

T Vol. I. § 340-945.

8 Hartmann v. Commonwealth, 5 Barr,
60; Williams v. Commonweatth, 10 Casey,
178.
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conclusion may have been derived somewhat from the particular
terms of the statute, or from some peculiarity of Pennsylvania
jurisprudence ; while, on general principles, it is correct as applied
to all that class of conspiracies which are mere attempts.! But
where there is also the element of enhanced guilt growing out of
combination,? and no statute directs how it shall be, the rule of
law cannot, in reason, be such as is thus laid down. And in con-
spiracies to do what is not even indictable in one person, thers
is clearly no room for the applicstion of this Pennsylvania doe-

trine.d

1 Ante, § 195. conspiracy in Pennsylvania, Clary o
2 Ante, § 130 et seq. Commonwealth, 4 Barr, 210, And ses
8 Sge further, a8 to the punishment of The State ». Jackson, 82 N. C. 563,
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CHAPTER XIL
CONTEMPT OF COURT AND THE LIKE.

§ 241, 242. Introduction. '
248-249. Against what Tribunal or Assemblage.
250-267. By what Act —rubdivided thus ;e
230, 251. General Docirine.
252, 253. In Presence of Court,
254, 365. By Officers, &c., not in Prezence,
295G. Parties, &c., not in Presence,
257-262. Third Persans not in Presence.
203, Against Justices of Peace.
264-287. As Indictable Offence.
268-273. Consequences of the Contempt.

§ 241. Nature of the Subject. — The subject of this chapter s
analogous to that of the chapterin the preceding volume eriitled
“ Quasi Crime in Rem.” There it was shown, how property in
things is lost by so using them that the law ceases to recognize
the claim of the owner to them ; in this chapter we shall see how
men, placing themselves in opposition to the machinery of the
law, are necessarily borue down by if, because the machinery will
move on. In both instances, the act dene may or may not be a
crime indictable, and may or may not furnish ground for a civil
suit by a party injured; but the consequence we are discussing,
as flowing {rom the act, is, properly viewed, neither a punishment
nor a civil redress, Yet sometimes the process of contempt has
the practical effect of enforcing a civil right; sometimes it serves,
in its measure, practically instead of punishment.

§ 242. Scope of the Discussion. — It is the purpose of this chap-
ter to bring to view so much only of the law of contempt of
court as will enable the reader to see its relation to that of crime
proper.

How divided. — We shall consider, I. Against what Tribunal
or Assemblage the Contempt may be committed; II. By what
Act; III. The Consequences of the Contempt.

1 For matter relating to this title, see Crim. Proced. I § 868, 869; and Stat,
Val. 1. § 441-468, 018, 1087. And see Crimes, § 137, &68.
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1. Against what Tribunal or Assemblage.

§ 243. Court of Record— Not of Record. — No court of justi(?e
could accomplish the objects of its existence unless it could m
some way preserve order, and enforce its mandates and decrees.
The common method of doing these things is by the process of
contempt. Therefore the power to procced thus is incident to
every judicial tribunal, derived from its very constitution, with-
out any cxpress statutory aid. The doctrine, in these broad
termns, is generally asserted, and is believed to be sound ; the
narrower doctrine, about which there is no dispute, is, that this
power is inherent in all courts of record.!

§ 244, Contempts to Justices of the Peace : —

How, in Absence of Statute. — A question has Indeed heen
raised, whether the power belongs to justices of the peace, whose
courts are both inferior ones and not of record. The Pennsyl-
vania doctrine appears to be, that it does not, being unnceessary.
The reason of this lack of necessity is stated to be, that the con-
tempt is (what is true) an indictable offence, for which the mag-
istrate may immediately bind over the offender, and compel him
to find sureties {or his good behavior, or imprison him on his fail.
ure 1o comply with this order ;% while the process of committal
for contempt, it is said, is one too liable to be abused to be in-
trusted to an inferior magistrate.? But the English* and better

CHAP. XII,] CONTEMPT OF COURT AND THE LIKE. § 244

American ! doctrine extends the authority to justices of the peace
acting judicially, the same as to courts of record; though, as
we shall by and by see,? not probably to quite the same degree.
Indeed, we could hardly find any one substantial reason why a
justice of the peace might, in every emergency, preserve order
in his tribunal merely by binding over offenders to answer to an
indictment before a higher tribunal, and be of good behavior, not

1 8tat. Crimes, § 137; Mariner w».
Dyer, 2 Green!. 165 ; The State » White,
T. U, 1. Charl. 123,7136; Yates » Lan-
ging, % Johns. 345, 6 Johns. 387, 4 Johns,
817; The State v Tipton, 1 Blackf, 166 ;
Clark v. People, 1 Breese, 268; United
Stales v. Hudson, 7 Cranch, 82, 34; Rex
p. Cotton, W, Kcl. 133; People ». Tur-
per, 1 Cal. 152; Kx parte Adams, 25
Missis. 885 ; Morrison ». MeDonald, 21
Muine, 550 The State v. Woodfin, 6
Ire. 199 ; Gates v. MceDaniel, 3 Port. 346
Stuart . Teople, § Seam. 895 ; Gorhiam
z. Luckett, 6 B. Monr. 628; The State ».
Matthews, 37 N. H. 4560 ; Watson v. Wil-

4 Rex v. Revel, 1 Stra. 420; Reg. v.
Rogers, 7 Mod. 28, 1 Gab. Crim. Law,
287, 1 Chit. Crim. Law, 88, 112, til.
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liams, 26 Missis. 831; Ex parte Smith,
28 Ind. 47; In re Moore, 63 X, C, 307;
Ex parte Robinson, 19 Walk 505 ; First
Congregational Church », Muscatine, 2
lowa, (9; People v. Wilson, 64 TIL 195;
The State ». Morrill, 16 Ark, 334, See,
as 1llustrative, Junitor of Supreme Court,
35 Wis, 410.

2 And see Richmond v Dayton, 10
Johns. 393,

% Brooker ». Commonwealth, 12 8. &
R, 175; Fitler v. Probaseco, 2 Browne,
137. In Brooker v Commionwealth, so-
pra, Gibson, J., observed: * Were i%
necessary to the doe administration of

And see Rex v Cotton, W Kel. 133
Harwood's Jzse, 1 Mod. 79

applying equally to a judge holding a court of record.?

the laws, that justices of the peace
should have the power of commitient
for contempt, I would not hesilate to
declare that the grant of the office car
ried with it, as an Incident, all ancillary
power which should be necessary to its
complele execution.  But as punishiment
of contemprs by indictment is eowomen-
gurate with this object, I am comtent
thiat the lnw,in this respect, be held here
am it iz in Kngland.” ©This learned and
usually accurate julge certainly mistook
the English law, in supposing that it dves
not allow to Justices of the peace the
BnIMimAry process for contempts in their
presence.  In a New York case, before 2
single judge at chambers, it was Leld, on
a consideration of the statutes, that in
this State justices of the peace have no
pawer to eolnnil persons refusing to he
EWOrD a8 witnesges, in examinations be-
fore them on complaints in erimninal
causes, leopld . YWebster, 3 Parker,
50 ; 8. r. Rutherford ¢. Holmes, 5 Hun,
817. Contra, Bowen v [lanter, 45 How.
Tr. 193,

I Lining v. Bentham, 2 Ray, 1; The
State » Johnson, 2 Bay, 883, 1 Brev.
156; Clark » Feople, 1 Breese, 266;
The State v. Copp, 15 N, II, 212; 1 Chit.
Criin. Law, Am. ed. 88, note ; The State
v, Applegate, 2 MeCord, 110; Hollings-
worth o Duane, Wal. C, C. 77; In re
Cooper, 32 Vt. 253, Aldis, J., observing :
“In England, this power is not confined
to the superior courts. It is exercised
by the couris of quarter-gessions, a tribu-
nal composed of two justices of the
peace, and charged with the trial of in-
fevior olfences. Rex » Clement, 4 B. &
Ald. 218, 220. 8¢ the conrtlect, a tri-
bunal of still inferior jurisdiction, had
the satme power; 8 Co. 88 &~ p. 257,
Court Commissioner. — But a court

commissioner, an officer known in some
of our States, has not, it has been held
in Wisconsin, this power unless conferred
by statute. Haight ». Lucia, 86 Wis.
855,

2 Post, § 203.

%8 In Unsited States » Hudson, 7
Cranch, 32, 24, it was observed: “ To
fine for coniempt, imprison for contu-
macy, enforce the ohservance of order,
&e., are powers which cannot be dis-
pensed with in a court, because they are
necessary to the exercise of all others.”
Su, in New Hampshire, it being held that
a justive of the peace may order to be
expelled from his presence one whom he
deetns to be interrupling a trial, Gil-
christ, J,, delivering the opinion, ob-
served: “The power of keeping order,
and of reguiring a decorous and proper
demeanor in a court-room during the
progress of a trial, lies at the very foun.
dativn of the administration of justice.
Withont it, there can be no luw and no
justice; for, if the law will not author.
ize the means necessary to insure its
observance and proper adwinistration,
it must remain a dead letter. But the
law never intended that the prisoner
ghould have the power of stationing
himself in any position he might desire
during the trinl. If it rested wilh him
to scleet the location e might #ind most
convenient, he might see fit to place
Limself vpon the bench, or in the jury-
box. He was preeent at this trial neither
a8 8 purty nor as 5 witness, lle went
there to gratify his curiosity ; and it be
hooved him so to conduet us nol to dis-
turb the proccedings of those who had
datics to perforin. These daties cannot
be discharged unless the jnstice pos-
scases the Power, upon an emergeney, to
direct the removal of any individual
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§ 245. Justice acting ministerially. — But where a magistrate
acts ministerially and not judicially, he appears to stand on a
different ground; and we may well receive the doctrine which
has been laid down,! that then he cannot commit for contempt.

§ 246. Statutory Regulations. — Questions concerning contempts
against the authority of justices of the peace are, in many of the
States, regulated by statutes.

§ 247. Contempts to Legislative Bodies, Officers, and Publie
Meetings : —

Legislative Assemblies. — This power, of committal for con-
{empt, extends also, in England, to the two Houses of Parlia-
ment severally ;2 and, in this country, to the Senate and House
of Representatives of the United States;? and to the correspond-
ing legislative ‘bodies of the respective States These are all

CHAP. X11.] CONTEMPT OF COURT AND THE LIKE. § 249

peace, who may, and should, “arrest all persons, with their abet-
tors, who oppose the execution of process.”? And if a constable
is preventing a breach of the peace, he may take into custedy any
cne who resists him.?

§ 249. Public Meetings. — As to mere voluntary assemblages
of people, though the law protects them, even in many circum-
stances Tendering indictable those who disturb them,? and their
officers may eject one who interrupts their deliberations, the same
as any private person may put from his dwelling-house or other
premises another who violates the conditions on which he was
permitted to enter, they cannot exercise the judicial function
of punishing for contempt.?

I Kent, C. J,,in Coyles » Hurtin, 10 necessities of the case, the power at-

deemed courts of record for some purposes.®

§ 248. Sherifs, Constables, &c. — But the power of such com-
mitment does not belong properly to any officer who has no
judicial or guasi judicial functions ; though something anulogous
does, to some officers. Thus, a sheriff is a conservator of the

whose presence he may think prejudicial
to the interests of justice. The law dues
not indeed autherize any court to act
arbitrarily, and unreasonably exclude
persons, but the right to have the courts
apen: is the right of the public, and not
of the individual, If cvery person for
whom there is suflicient space has the
right to be in court, he has a right to be
in any part of it where there is sufficient
space, and the inconvenience resulting
from the exerciee of such a fight s a
strong argurment against its existence.”
The State ». Copp, 15 N. I1. 212, 214, 215,
Judge of Probate. — Relative to the
power of commitment for eontempt,
possessed by a judge of probate, see In
re Bingham, 32 Vi.823; a vaze, however,
depending mainly upon siatutes.

* Fitler ». Prabasco, 2 Browne, 187,
And sce Commonwealth », Stuart, 2 Va.
Cas. 320.

% May Part. Law, 62, 49; Shaftsbury’s
Cuse, 1 Med. 144, 8 Howell 8t. Tr, 1270,
1297; Murray’®s Case, 1 Wils. 200, B
Howell St Tr. 30; Rex ». Ilower, 27
Howell St. Tr.986,8 T. R. 214; Croshy’a
Case, 3 Wils, 188, 19 HoweH St, Tr. 1138,
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1146, 1147, in which De Grey, C. F, ob-
served; “This power of committing
must be inherent in the ilouse of Com.
mons from the very nature of its insti-
tution ; and, therefore, is a part of the
law of the land. They ccrtainly always
could comnmit in many cazes. In matters
of elections, they ¢an commit sheriffs,
mayors, officers, witnesses, &e.; and 1%
is now agreed that they can commit
generally for all contempis.” And see
the text and notes, generally, in Thomp-
son's Case, 8 Howell St. Ty, 1.

% Anderson v Dunn, 6§ Wlheat, 204;
Stewart v. Blaine, 1 MacAr. 453; Ex
parie Nugent, 4 Pa. Yaw Jour. Rep. 220,

% Cushing’s Law and Practice of Leg-
islative Assemblies, pl. 533, 534, 608,
625-627, 656 ; Burnham & Morrissey, 14
Gray, 226; The State v, Matthews, 57
N. H. 450, And see Falvey ». Massin
T Wia. G20, :

& Istate this ms it is generally dome
in the Looks; but I donbt whether the
right of a legisiative body to punish for
contempt is properly traceable to any
power it may have as a court of record
And see the note at the end of § 249,

Johna, 86,

2 Levy v. Edwards, 1 Car. & P. 40.

3 Yol. I. § 542; post, DIBTUEBING
MERTINGS.

# Doyle v. Falconer, Law Rep. 1 P. C.
828, 340.

51, Bome Questions discussed.—
There =re, lying within the general
seope of these three sections, some
questions upon which opinions may in
a degree differ, or upon which they
are not distinet. Colonial Legislatures.
—- Thus, not many years ago, a cuse
went up to the I'rivy Council, in Eng-
land, from the province of Newfound-
land, presenting, in the language of Mr.
Baron Parke, who delivered the opinion
of this high English tribunal, the ques-
tion * whether the House of Assembly
[of the province] had the power to
arrest and bring before them, with a
view to punishment, & person charged
by one of its members with having used
insolent language to him out of the doors
of the House, in reference to his conduct
as & member of the Assembly, — in other
words, whether the Houso had the power,
such us is possessed by both Honses of
Parliminent in England, to adjudicate
upen a case of contempt, or breuch of
privilege.” And the learned jadge pro-
ceeded to show, that, in the royal com-
mission for the establishment of the
eolonizal legislature, there wus no express
langunge conveying the power; and the
question was simply, whether, by force
of the common law, and of the Iegal

tached to the legislative body. Upecn
this point he obscrved: * Their Lord-
ghips sec no reason to think, that, in the
principles of the common law, any other
powers are given them fthe Assembly]
than such as are necessary to the exist.
ence of such a body, and the proper ex-
ercize of the functions which it is intended
to execute.” © We feel,” he added, “no
doubt, that such an assembly has the
right of protecting itself from ail im-
pediments to the due vourse ef its pro-
ceeding. To the full extent of every
measure which it may be really necessary
to adopt to secure the free cxercise of
their legisiative functions, they are justi-
fied in acting by the principles of the
common law. But the power of pun-
isling any one for past misconduct, as &
contempt of its anthority, and adjudi-
cating upon the fact of such contempt,
and the measure of punishment, as a
judicial body, irresponsible to the party
acensed, whatever the real facts may be,
iz of a very different character, and by
no means essentially necessary for the
exercise of its functinns as a local egis-
lature, whether representative or not.
All thege functions may be well per-
formed without this extraordinary power,
and with the aid of the ordimary tribu-
nals to investigate and punish contemp-
tuous insults and interruptions. These
powers certainly de net exist in corporate
or other bodies assembled, with authority,
to make by-laws for the government of
particular trades, or united nunbers of

139



§ 250 SPECIFIC OFFENCES. [BOOK X.

II. By what Aet.

§ 250. ZLimit of the Discussion — Leading Doctrine.—- We should
travel too far from the plan of these volumes if we were o treat
of the question presented under this sub-title in its application

individuals. The functions of & colonial
legislature are of a higher eharacter, and
it is engaged in more important objests ;
but still there is no reason why it should
possess the power in question. It is sald,
however, that thia power belongs te the
ouse of Commons in England; and
this, it is eontended, affords an aathority
for holding that it belongs, &s a legal in-
cident, by the common law, to &n agsem-
bly with analogous funetions. DBut the
reagon why the Honse of Commons has
thiz power s, not beeause it is a repre-
sentative body with legislative funetions,
but by virtue of anciest ussage and pre-
scription, the fex et consuctudo parliamenti,
which forms a part of the common law
of the land, and according to which the
High Court of Parliament, before its
division, and the Huonses of Lords and
Commons since, are invested with many
peculiar privileges, that of punisling for
conlemapt being one.  And besides, this
argument from anelogy would prove too
much, since it would be equally availuble
in favor of (lie assumption, by the Coun-
cil of the Islund, of the power of com-
mitment exercised by the House of
Lords, as well as in snppovt of the right
of impeachment by the Assembly, —a
claim for which there is not anwy cotor of
foundation. It iz to be remarked, that
ell those bodics which possces the power
of adjudication upen, and punishing in
a snnumary manner, contempts of their
authorily, have judicial foncetions, and
exercise this as incident to those which
they possess, exeept only the House of
Commons, whose authority in this respect
resis upon ancient usage.” From these
views the tribunal proceeded to the re-
sult, that the lower house of the colonial
legisiature conid not, as the House of
Commone in England could, ecause the
arrest of a man, not 2 member, for ingo-
leut language epoken out of the house
by him to the member, in a matter per-
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taining to the leglslative condnei of the
latter. Keilley ». Curson, 4 Moore P. C.
63, 83, B4, 88-00, followed in Fentonm o
Uampton, 11 Moore P. C. 347. And see
4 Upper Canada Law Journal, 9. In a
later case, on appeal from another of the
colonies, the Privy Council held that a
colonial legistature cannot even punish
one of its membevs for & contempt com-
mitted in its presence.  Doyle v Fal.
coner, Taw Rep. 1 P. C, 828,

2. The Reasoning. — TLis reasoning
and these principles seem to pluce the
subject on a diflercat foundation from
whut it oceupies in my text; and, in fact,
to permit the legislative body to go but
little, if any, beyond the meve expelling
from its halls of a person who interrupts
its proceedings, and perliaps coufining
him if he cannot be otherwise kept from
returning,  Still, it may be doubtful
whetlier the intent was not to sccord
greater power than this, But Tsubmit,
that the reasoning itself is essentinlly
unsound.  Though it iz true that the
Iinglish House of Commons derives its
power 1o commit for contempt from
immemnorial Usage, it is equally true
that the judicial tribunals of the king-
dom derive their power of the same
sort from the same socurce. As a mat
ter of natursl reason, we know that a
conrt of justice and a legislative body
must alike be intrusted with the means
to preserve order, clse neither the one
nor the other dan do its business. Bot
what means? This iz a question on
which men will differ; theretore the
law steps In and points Lo “ Immncinorial
usage,’” and says, that the power which
hae been bnmewmorially exercised shall
be taken as the measure of the meces-
8ity. In other words, and to apply the
propasition to the case in hand, the law
says, that the power which the House of
Commons has exercised in cases of (on-
tempts of its authority and the privis
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to legislative bodies; and, indeed, we cannot examine it in all its
details as respects judicial tribunals. One leading idea® controls
the whole subject ; namely, that, the power to punish thus sum-

leges of its members, —conceded to be
just on all hands, —irom the bepinning
of things, is the law’s mcasure of what
is necessary and proper to Le possesscd
by n legislative bedy similarly sitnated.
The same reason, precisely, which makes
the power of punishing for contempt, aa
immemorinlly exercised by the English
judicial bodies sitting in their halls of
justice, the measure of the like power
which a colonial jndicial tribunal may
exercice, demands that the power thus
exercised by the English legislative body,
sitting in its legislative balls, shall he
taken as the measure of the colonial
legislaturc's power.

3. Applied to our Legislatures. — 1t
does not, however, follow from this doe-
trine of the Privy Council, assuming it
to be correet, that, when a colony sep-
arates Lierself from the mother country,
and Lecomes independent, the principles
of the common law do not then accord
to the independent legistature the full
rights of punishing for contempt exer-
cised by the cqually independent legis-
lature of England. And surely it cannot
be sald, that, when a member of s legis-
lative hody, being obliged to be at timoes
outside the legislitive halls, is approached
in any undue manner with respeet to his
doinga within, there iz not a high pro-
pricty requiring the body to protect bim,
and preserve the purity of legislative
action by preserving unimpaired the
immunitics and freedom of the individ-
ual legislator.

4, Scparate Punishment by Court.
— It may be, that, in such a euse, the
conrts will punish the coffender; but
mere punishment is not always what
the emergeney requires.  Borcover, &
legistative body should not be depend-
ent upon the courts for its protection
Especindly in our own country, where
the coxeeutive, legistative, and judicial
Lranches of our State and National gov-
ernments are distinet and independent
of ong another, would it be a viglation
of correet legal prineiples — a violation,
indeed, of law — for a court of justice

to interfere to prevent a legiaiative body
from proteeting itself and its members,
by its own power, againat whatever dis-
turbs its proceedings, or interferes with
the freedom of a member in things per-
tuining to his legislative dutica,

1 My, Erskine unee stated the doc-
trine thus: “XEvery court must have
power to enfurce its own process, and
to vindicate contempts of ila anthority;
otherwise the laws wonld be despised ;
and this ebvious necessity At once pro-
duces and limits the process of attach-
ment. Wherever any act is done by a
court which the subject is hound to
obey, obedicnee may be enforeed, and
disobedience punished, by that summary
proceeding. TUpon this principle, attach-
ments issned against officers for conm-
tempt in not obeying the process of
courts direeted to them as ministerial
servants of the law; and the partics on
whom such process is served may, in
ke manner, be attached for disohedi-
ence, Many other cases might be put
in which it is a legal proceeding, since
every act which tends direcuy te frus-
trate the mandates of a conrt of justice
is a eontempt of its authority., But I
may venture to lay down this distinet
and absolnte limitation of such process,
namely, that it can only izzue in cases
where the court which iszucs it has
awarded some process, given some juidg-
ment, made some legal order, or done
sonne act which the party against whom
it izsnes, or others on whom it is bind-
ing, have cither neglected to obey, con-
tumacionsly refused to sulunit to, incited
others 1o defeat by artifice or foree, or
treated with terms of contumely aund
disrcepeet [the last being] in the face
of the court, or of s minister charged
with the execution of its acts. [The fimi-
tatinn beginning with the words, “ in the
face of the court,” must be understood
to apply only to the next preceding
clause, namely, © treated with terms of
contumely,” &e.; olherwise it directly
conflicts with what the writer has said
before, as well as with other established
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marily being derived from necessity, the law of necessity fixes
its bounds.

§ 251. How Divided. — Therefore let us take a cursory look at
judicial contempts in the following order: As committed, First,
In the presence of the court; Secondly, In its absence, by per-
sons attached to it as officers ; Thirdly, In its absence, by persons
attached to it as being parties or having had process served upon
them ; Fourthly, In its absence, by other persons; Fifthly, In
{hese several ways, as against justices of the peace; Sixthly, In
these several ways, as concerns the indictable quality of the act.

§ 252. First. Contempts committed in the Presence of the Court:—

General Doctrine.— There is no exact rule to define these con-
{empts 3 but any disorderly conduct calculated to interrupt the
proceedings; any disrespect or insolent behavior toward the
judge presiding; any breach of order, decency, decorum, either
by parties and persons connected with the tribunal, or by stran-
gors present ; or, a fortiori, any assault made In view of the
court, —is punishable in this summary way.!

Arrest of Exempt Persom.— S0 is the arrest, in its presence,
actual or constructive, of a party or witness, who, by reason of
his attendance on the tribunal, is exempt from arrest.?

law.] But no crime, however enormous,
even open treason and rebellion, which
carry with them a contempt of all law,
pnd of the autherity of all courts, can
poasibly be considered ag a contempt of
any particular court, so a8 to he punish-
sble by attachment, unless the act which
is the object of that punishment be in
direct viclation or cbstructioh of some-
thing previonsly done by the court which
issues it, and which the party attached
was bound, by some antecedent proceed-
ings, to make the rule of his conduct.
A conatructive extension of coniempt,
beyend the limits of this plain prineiple,
would evidently invoive -every misde-
meaner, and deprive the subject of the
“trial by jury in all cases where the pun-
jshment does not extend to touch his
life.”” Letter to a member of the Irish
Bar, A.p. 1785, 27 Howell St. Tr. 1019.

1 1 Gab, Crim. Law, 286; Reg .
Rogers, 7 Mod. 28, 29; Peaple v. Tur-
ner, 1 Cal, 162; Ex parte S8ummers, 5
Ire. 149; The State v. Yaney, 1 Car.
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Law Repos. 519; 8t Clair ». Piatt,
Wright, 532; Lowe v. The State, 9 Ohio,
State, 537 ; 2 Hawk. 1% C. Curw. ed. p. 221,
§ 35, Inmsult to Judge.—In Rex v Da-
vison, 4 B, & Ald. 529, 338, Holroyd, J.,
ohserved: “In the case of an insult to
[the judge] himself, it is not on his own
account that he commits; for that isa
consideration which should never enter
into his mind. But though he may de-
spise the insult, it is a duty which he
owes to the station to which he helonge
not to suffer those things to pass which
wilt make himn despicable in tho eyes of
others. It im hiz duty to support the
dignity of his station, and uphold the
law, sa that, in his prescnce at least, it
ghall net be infringed.”

2 Blight ». Fisher, Peters C. C. 41.
See Rex v. Hall, 2 W. BL 1110. And
this doctrine extends to the zrrest of
a witness eundo, morando, et redeundo.
Kimpton ». London and Northwestern
Railway, 26 Eng. L. & Eq. 657,
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Mustering Soldiers. — And it is a contempt to muster a body of
soldiers so near as to disturb the proceedings.!

What one has Right to do.— But no person is to be molested
by the judge for doing respectfully, in the presence of the tri-
bunal, any thing which he has the right to do.?

§ 253. Other Illustrations — ( Witness — Inanfficient Return —
Snit without Consent — Fictitions. Suit — Papers from Court Files). —
If a witness refuses to be sworn,?® or to answer a proper gues-
tion ;¢ or, if a person served with a habeas corpus declines o make
a sufficient return thereon ;® or, if one brings a suit in the name
of another without his privity or consent;® or brings a mere ficti-
tious suit, to obtain the opiuion of the eourt on some point;* or,
if any one takes papers from the files of the court and will not
bring them back ;3—in these and analogous instances, the offender
is answerable for a contempt. '

§ 254. Secondly. Contempts by Officers of the Court, not in its.
Presence : — :

General Dootrine, — Officers of the court, in respect of their
official conduect, are under its control, as well when absent as
present.® .

§ 255. Attorney. ~— Therefore an attorney or counsellor at law,
guilty of any malpractice,—as in refusing to give back to a
client papers,i! or pay over to him money collected,” or in wilfully
mismanaging his business,-— is liable, after proper proceedings

had, to attachment for coutempt., Of course, therefore, it is a
contempt for an attorney to publish a libel on the court.® The

1 The State v. Coulter, Wright, 421;
The State ». Goff, Wright, 78, Sce
Commonwealth v. Stuart, 2 Va. Cas, 320.

2 Stokely v Commonwealth, 1 Va.
Cas. 320: Blight ». Hisher, Peters, C.
C. 41, And see Martin v Bold, 7 Taunt.
182.

8 Stanshury v. Marke, 2 Dall. 213.

t Lotit v, Burrel, 2 Mill, 167,

5 The State o. Philpot, Dudley, Ga.
48. See Stockdale v. Hansard, 8§ Dowl
P Co474

¢ Rutterworth v. Stagg, 2 Johna. Caa.
291,

T Smith v. Brown, 3 Texas, 860 ; Smith
r. Junction Railway, 28 Ind. 540.

8 Barker v. Willord, Kirby, 232, 235.
And sce Keppele ». Williams, 1 Dall. 20.

? Sanders » Metcalf, 1 Tenn. Ch.
419; Rex v. Wakefiuld, 1 Stra. 69. As
to the eonstitutional question, see Harri-
son v. Chiles, 8 Litt. 194; Hollingsworth
v, Duane, Wal. €. C.77,108; Floyd v. The
State, 7 Texas, 216

10 Anonymous, 6 Mod. 137; 2 Hawk,
P. C. Curw. ed. p. 210, § G et seq., p. 219,
§ 30,

1 Ex parte Willand, 11 C. B, 544, 20
Eng. L. & Eq. 293.

2 Pegple v Nevins, 1 Hill, N. Y. 154,
2 Hawk. P. C. Curw. ed. p. 211, § 10;
Stevenson v. Power, @ Price, 254; Inre
Newberry, 4 A. & . 100; 8. c. nom. Inze
Newbury, b Nev. & M. 419.

8 In re Moors, 63 N, C. 357.
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punishment, in a proper case and after due procecdings, may

extend to disharring him.!

Sheriff, — The same rule applies to sheriffs and other like offi-
vers:® and a refusal by them to serve or return process,” or to
pay money collected ;* or an abuse in serving a precept,® or the
making of a false return ;® renders them liable.

Clerlks — Master, — S0 i3 a clerk of the court” or a master in

t Post, § 270. Ex parte Robineon, 18
Wal. 5%3. Disharring. — In this case,
Field, J., delivering the opinion of the
econrt, sald: “This power is posseszed
by all courts which have authority to
admit attorneys {o practise.  But the
power can only be exercised where there
has been such eondnet on the part of the
parties complained of as shows them to
be unfit {o Lbe nwmbers of the profes-
gion. lurties sre admitied to the pro-
fesslon only upon satisfactory cvidence
that they possess fair private eharacter
and suffivient legal learning to conduet
causes in eourt for suitora.  The order of
admiszion i the judgment of the court
that they possess the requisite gualifi-
cations both in character and learning.
They hecome by such admission officers
of the enurt.” p. 612, Ido not under-
stamid it to be abeolotely settled, or this
dictum of the learned judge to assort, that,
in all cases, the power of the court to
admit an attorney is eszential to its
power to disbar him. Jn reason, it
would zcom net to be, A legislative
assemwbly  lhal eaunot clect s member
may cxpel ono, And it an officer of
court iz appointed otherwise than by its
mandate, that does not preclude the
court [rom confrolling him ; and it ought
not, in extreme cases, from expelling
him. In the Tennessee case of Smith
n. The State, 1 Yeryg. 225, it was held
that the courts have power, without the
jntervention of a jury, to strike an attor-
ney from the roll for improper condact;
god it [s gond eause that he accepted a
chalienge to fight a duel or fonght one
beyond the bounds of the State and
killed his antagonist: As to the power,
Catron, 4., said: ** Muoch inguiry has been
mude into the powers of the courts to re-
move attorneys. If the old statute of
Hen. 4 lLad becn examined, that which
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has been searched for, aud found ob-
senrely hinted at in 2o many authors,
could have been found in a short para-
grapl; the statute first provides that all
who are of good fame shall be put upon
the roil, after examination of the justices,
at their discretion, and after being sworn
will and truly to serve in their offices:
fAnd if any such attorney be hereafter
notoriously Ioond in any detanlt, of rec-
ord or otherwise, he shall forswear the
court, and never after he reveived to
make any suit, in any court of the king.
They that be good and virtuons, and of
good fame, shall be received and sworn,
at the diseretion of the justices; aud, if
they are notoriously in detanlt, at dis-
cretion sy be removed upon evidence
either of record or not of record.'” p.
229,

2 See The State v. Williams, 2 Speers,
26.

3 Chitienden =, Brady, Ga. Decis.
219; Ex parte Summers, & Jre. 119;
People » Marsh, 2 Cow, 4#8; Ienple
v. Adgate, 2 Cow, 54; Anonymous,
23 Wend. 102 {there is a statute in New
York); Commor . Archer, 1 Speers, 89
Pitman v. Clarke, 1 McMuollan, 316 ; Rice
. McClintock, Dudley, 8, C.354; 2 Juwk.
P. ¢ Carw. ed. p. 208, § 2; Ilowite ».
Rickaby, O M. & W. 52, See also Clark
v. Foxeroft, G Greenl. 206, 301,

4 Matter of Stephens, 1 Kelly, 584,
Conner #, Archer, 1 Speers, 8, Thomas
o, Aftken, Dudley, 8. C. 202; 2 llawk.
2 C. Corw. od. p. 208, § 4.

& The State ». Tipton, 1 Blucki,
166; Anonymous, 2 Keny. 3725 Gregory
». Onslow, Lofft, 35; Wex ». Hall, 2 W,
I3l 1110; Hewitson » Ilunt, & Rich.
106; 2 Hawk. P. C. Curw. ed. p. 208,
§ 3.

8 2 Mawk. P. C. Curw, ed. p. 209, % 5,
1 The State ». Simmons, 1 'ike, 2663

1
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chancery ! answerable in this way, for any wilful misfeasance or
non-feasance.

Juror.— And if a juror, charged with a cause, lcaves his asso-
ciates and mingles with the community, or holds communication
with persons cutside,? he commits a contempt of court.$

§ 256. Thirdly. Contempts in the Absence of the Court by
Parties and Persons served with Process: —

General Doctrine. — The relation of these persons to the tribu-
nal is such, that any wilful disregard by them of its proper com
mand is a contempt.

Dlustrations — (Disobeying Injunction — Decree or Order —
Avward of Referees — Subpena — Mandamus, &e.}. — When, there-
fore, one disobeys an injunction,* or a decree to make & convey-
ance,’ or an order to perform the award of roferees,® or other
similar command ;7 or a subpena to appear as a witness,’ or the
like ;2 or when referees under a rule will not report ;1 or when
the judge of an inferior tribunal refuses obedience to a process

from a superior one ; ' or a private party declines to comply with

Maore v. Clerk of Jessamine, Litt. Sel,

Cas. 104; Reg. ». Harland, 8 Dowl. I,
C. 523,

1 Yutes v, Lansing, § Johns. 305, 4
Johns. 317, 6 Johns. 337.

2 The State » Helvenston, R. M.
Charl. 43.

8 See 2 Hawk. P. C. Curw. ed. p. 212
§ 14 et seq. :

* Gates v, McDaniel, 3 Port. 856;
Woodworth ». Rogers, 3 Woodb. & M,
185; Finley v. Ankeny, Breese, 191;
Teople v. Compton, 1 Ducr, 512; Davis
v. New York, 1 Duer, 451; Mead ». Kor-
ris, 21 Wis, 310; Howe v Searing, 6
Bosw. 684 ; McCredie », Scnior, 4 Puige,
878; Ilull v. Thomasg, 3 Edw, Ch. 236,

§ Buffum’s Case, 13 N. 1L 1¢; Hilli-
ker . Hathorne, 5 Bosw. T10.

8 MeClure ». Gulick, 2 Harrison, 340;
Shriver ». The State, 9 Gill & J. 1 ; Yates
v, Russcil, 17 Johns, 461; Anonymous,
Lofft, 451; Anonymons, Lofit, 321; Rex
v Myers, 1 T. R. 265; Mendell v, Fyrell,
9 M. & W. 217; MeArthur ». Campbell,
4 Nev. & M. 208, % A. & E. 52; Bath o,
TPinch, 4 Scott, 209.

T Hendrickson ». Hendrickson, 8 Har-
risonm, 366; The State », Koel, T. T0. P.

VOL. 11, 10

1]

Charl, 43; Philips ». Harriss, 8 J. J
Mar. 122; (ates w. MeDaniel, 3 Port.
356; Ex parte Walker, 25 Ala. 81; Ex
purte Langden, 25 Vt. 680; Fisher ».
Fisher, 4 Hen. & Munf. 484; Livingston
v, Fitzgerald, 2 Barh, 808; Sherman o
Colen, 2 Strob. 553 ; Kunckle ». Kunekle,
1 Thall. 364 ; Thicknesse ». Acton, 8 Eng,
L. & Fq. 47, 15 Jur. 1052, 21 Law J. ¥, &.
Ch. 215. The State ». Hungerford, §
Wis. 845; People & Church, 2 Wond.
262; Fulton v. Brunk, 18 Wend, 500,

¥ The State » Trumbull, 1 Sonthard,
139; Delaney ». Regulatars, 1 Yeates,
403 ; Commonwealth . Deskins, 4 Leigh,
BB5.

% Jackson v, Justices, 1 Va. Cag. 314,

¥ Thompson v. Parker, 3 Johns. 260;
Cumberland ». Korth Yarmouth, 4 GGreenl.
459 ; Stafford » Hesketh, 1 Wend. 7L
See Frets v. Frets, 1 Cow. 835,

1 People v, Judges of Washington,
2 Caines, #7; People v. Westchester
Judges, 2 Johns, Cas. 118; The State ».
Noel, T. U. P. Charl. 48; The State s
Hunt,Coxe, 287; Mun geam v, Whoeatley, 1
Eng. 1. & Eq. 516, 15 Jur. 110; Ex parte
Carnoghan, T. 11, P. Charl. 315; People
v. Pearson, § Seam. 270; Ex parte Woods
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a mandamus ;! the delinquent is liable to an attachment for con-
tempt. But the order, process, or decree must be a valid ons,
which the court has the authority to make; otherwise to disre-
gard it is no contempt.?

§ 257. Fourthly. Coniempts in the Absence of the Court by
other Persons: —

" Exceptional Doctrine. — It is held by some tribunals, that there
can be no contempts of this sort; but, if a person is not an offi-
cer of the court, or served with its process, or a suitor in it, or
in some way specially under its jurisdiction, what he does out
of its presence is not punishable as a contempt. 1t is not denied
that the English law is otherwise ; but, for example, in Missis-
sippi it appears to be deemed that the constitution and general
spirit of the laws have abrogated so much of the common law as
comes within our present subdivision. Therefore the court held,
that the publication, during its sitting, of a mewspaper article,
reflecting on the conduct of the presiding judge, and charging
him with being an abettor of a person against whom an indict-
ment for murder was pending, could not be visited as a contempt.?
And there may be other States in which a like doctrine prevails.?

§ 258. General Dootrine. — But the English and better Ameri-
can rule recognizes such contempts, though under limitations not
easily defined. Thus, — .

Abusing Judge out of Court. — In Virginia, where one, interested
in the event of a suit depending, but not a party, met the judge
who was procceding to take his seat on the bench ; and, on being
spoken to by him, responded, in substance, T do not gpeak to
any one who acted so corruptly and cowardly as to atfack my
character when I was absent and defenceless” (alluding to ex-
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subpeenaed to absent himself from the trial in disobedience to the
subpeena, this appears pretty plainly to be a contempt.!

Condnct toward Juror.— And where a jury had rendered a
verdict of guilty against an indicted person, whereupon his
brother proceeded fo the foreman’s house, accused the latter of
having bullied the jury into the verdict, and challenged him to
mortal combat, this was held to be a contempt of the court? It
%s likewise a contempt to solicit a juror to give a signal, after the
jury have retired, indicating whether or not they are likely to
agree, and thereby enable an outside party more safely to. bet on
the question.®

§ 259. Publications about Cause pending. —Again, according to
the gencral doctrine, any publication, whether by parties or
strangers, relating to a cause in court, tending to prejudice the
public as to its merits, and to corrupt or embarrass the adminis-
Fration of justice,® — or reflecting on the tribunal or its proceed-
ings, or on the parties, the jurors, the witnesses, or the counsel,®
— may be visited as a contempt.® And it makes no difference
that the author of the article disclaims such a purpose, and that
in fact it has not wrought out its mnatural results, if it has the
evil tendency.” The facts usually show, that the publication was
made in term time ; and perhaps this ingredient may under some
circumstances be material.® But, in general, it is only necessary,
in point of law, that the cause should be pending.®

Publishing the Proceedings. — There are sometimes reasons why
the proccedings in a cause should not be published, even accu-
rately, or not published until the suit is terminated ; then, if the
judge makes an order forbidding or limiting the publication, in

pressions made by the judge on the trial of the cause at a former
term) ; this was held to be a contempt.®
Entioing away Witness, — If one procures a witness already

roff, 4 Pike, 630; Patchin » Breoklyn,
138 Wend. 664; Gorham ». Luckett, 6 B.
Monr. 638, See Weaver v. Hamilton, 2
Jones, N. C. 343

1 Rex v Edyvean, 3 T. R. 852; Rex
». Babh, 8 T. R. 679.

2 Birdsall ». Pixley, 4 Wend. 104
People v. Brennan, 46 Barp., 844,

¥ Bx parte Hickey, 4 Sm. & M. 761,

¢ Tn Pennsylvania, there is & statute
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which enbstantially eovers this ground.
Foster ». Commonwealth, 8 Watts & 8
77. Bee alsc In re Hirst, 8 Philad. 216,
As Yo the United States, see post, § 260.
See, alzo, Dunham ». The Btate, & Jowa,
246, As to Illinois, see Stnart . People,
2 Scam, 895; People r. Wilson, 64 IIL
195.

& Commonwealth » Dandridge, 2 Va
Cas. 408,

} Burke v. The State, 47 Ind. 528;
MeConnell w. The State, 46 Ind. 288;
Commonwealth ». Braynard, Thacher
Crim. Cas. 146.

Z Reg. ». Martin, 5 Cox C. C. 358,

3 The State », Doty, 8 Vroom, 403.

+ Respublica v Oswald, 1 Dall. 319;
Bayard » Passmore, 8 Yeates, 483 ; Peo-
ple ». Few, 2 Johns. 290 ; Respublica .
Pasamore, 8 Yeates, 441; In re Chelten-
ham, &c. Railway, Law Rep. 8 Eq. 880;
Daw v. Eley, Law Bep. 7 Eg. 49. In Rex
v. Gilham, Moedy & M. 165, the act was
not sufficient.

% Hollingsworth ». Duane, Wal. C. C.
77, 102; Broneon's Caee, 12 Johna. 480 ;

People v. Freer, 1 Caines, 485, 518; Ten-
ney's Case, 3 Fost. N, H. 162; Morrison
v. Moat, 4 Edw. Ch. 25; Littler ». Thom-
;gg, 2 Beav. 12%; Inre Crawford, 13 Jur.

% People v. Wilson, 64 111, 195; Reg.
v. Onslow, Law Rep. § Q. B. 219, 12 Cox
C. C. 368, 6 Eng. Bep. 443; Reg. v. Skip-
worth, Law Rep. 9 Q. B. 219, 250, 5 Eng.
Rep. 458; 8. ¢. Reg. v. Castro, Law Rep.
9 Q. B. 219; Reg. v. 0’Dogherty, 5 Cox
C. C. 348. :

7 People v. Wilson, supra.

8 In re Sturoc, 43 N. H. 428,

B See post, § 262,
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respect of time or otherwise, a violation of the order is a con-
tempt.!

§ 260. United States Statute ~— Publication of Proceedings, con-
tinued. -— A statute of the United States provides, that the courts
of the United States shall have power ¢ to punish, by fine or
imprisonment, at the discretion of the court, contempts of their
authority ; provided, that such power to punish contempts shall
not be construed to extend to any cases except the misbehavior
of any person in their presence, or 5o near thereto as to obstruct
the administration of justice, the mishehavior of any of the offi-
cers of the said courts in their official transactions, and the diso-
bedience or resistance by any such officer, or by any party, juror,
witness, or other person, to any lawful writ, process, order, rule,
decree, or command of the said courts.” 2 And it has been held
in one of the circuits, that, though the court is restrained from
punishing, as for a contempt, the publication during trial of the
testimony in a cause, yet, having the power to regulate the ad-
mission of persons within its own bar, and the proceedings there,
it may exclude a reporter who comes to take minutes of testi-
mony for such publication. And in the particular instance the
court made the order, that no person should be admitted within
the bar ““for the purpose of reporting, except on condition of
suspending all publication till after the trial is concluded.” 3

§ 261. How, in Principle. — Looking at this question of con-
tempts committed by persons neither attached to the court nor
in its presence, from the point of legal reason as distinguished
from specific adjudication, we can discern no difference between
those attached and those not, or between persons in the Presence
of the tribunal and persons absent, other than arises from the
very different degrees of wbility to obstrnet the working of the
judicial machinery possessed by individuals of these differing
classes. Since the whole doctrine of contempt of cours grows
omt of the necessity for it to administer justice, the consequence
must be, that, whenever any obstruction to its justice is laid
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And though ordinarily men in no way connected with the tribu-
nal, either as officers or parties, cannot obstruct the course of its
Justice without going into its presence, yet circumstances may
and do oceur in which they can. If they take advantage of these
cirecumstances, and do what tends directly to impede the course
of Justice, or to corrupt the justice itself, they should be dealt
with summarily for the contempts

§ 262. Cause depending or not. —— These observations enable us
to see the true rule for the court in relation to some things com-
ing not exactly under the present or any preceding head of this
chapter. For example, it has been held in chancery, that an
attachment for coutempt should not be granted when the bill is
no longer pending.? But this cannot be a universal rale ;2 the
question must be settled by the cireumstances of the case. And
it has accordingly been held, in a common-law court, that the
termination of a cause in which a witness was summoned to pive
evidence, disobeying the surnmons, does not preclude the tribunal
from afterward proceeding against the witness for the contempt.
Said O'Neall, J.: The witness’s « offence against the court con-
sists in disobeying its process. The interest of the party to
compel his attendance by attachment is ended; but the offence
against the court still exists, and ought to be punished, so that
witnesses may learn the duty of obedience.” ¢ On the other
hand, the Massachusetts tribunal has denied $o justices of the
peace the power to proceed against a witness disobeying a sub-
peena, after the termination of the cause; but whether the same
would be held of a court of record, and whether this decision
does not turn entirely on statutes, the case does not inform us.®
Plainly there are special circumstances in which this power should
be exercised by a tribunal of justice after the cause is ended.t

§ 263. Fifthly. Contempts against Justices of the Peace » —

Distinguished from Superior Courts of Record. — What has

before if, the judge must cause

1 4 Bl. Com. 285; Matter of Clement,
33 liowell 8t Tr. 1835, 1363, 1564; Rex
2. Clement, 4 B. & Ald 218, And gee
Morrison ». Moat, 4 Edw, Ch. 25,

2 R. & of U. 8 §725; Act of March
2, 1881, «. 09, 4 State. at Large, 487, As
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the obstruction to be removed.

to which, and guery whether it restraing
the supreme court, see Jx parte Robin-
son, 19 Wal. 5035,

# United States ». Holmes, 1 Wal. Jr,
1,11

! Suppose men should band togother
to ofter bribes to the jurors when the
court was not in session, or should send
letters to unduly influence the judge,
gurely the court ocught to have power
to correct such conduet by the process
for contempt.

* Robertson v Bingley, 1 McCord Ch,
838, 3490

¢ Rep. ». 0'Dogherty, 5 Cox . C. 348,

4 Jobnpon ». Wideman, Dudley, 8. C.
70, 71

% Clarke ». May, 2 Gray, 410. Also,
Clarke’s Cuse, 12 Cush. 820.

¢ See, also, on this general guestion,
Wiliamson’s Case, 2 Casey, 9; Weaver
v. Hamilton, 2 Jones, N, C. 842; The
Laurens, 1 Abb. Adm, 508.
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been said thus far refers particularly to contempts against the
higher courts of record, But there is an opinion, which may
perhaps be well founded, that the authority of justices of the
peace is somewhat more limited.! ‘They may commit for con-
tempts in their presence, while holding their court;? but Mr.
Gabbett observes, that “courts of inferior jurisdiction cannot
attach or commit a party for any contempt which does not arise
in the face of the court.”® And there are many expressions in
the English books apparently sustaining this general proposition.
Thus, though the present county courts are of record, and by the
statute are permitted to commit only for contempts in court,
still, being of inferior jurisdiction, it is strongly intimated that
the same result would proceed from common-law principles.t It
is also held, in England, that the sessions cannot proceed in this
way against a man for disobeying an order of filiation, but only
on his Tecognizance.5 And we have some American dicta limit-
ing the power of justices of the peace to contempts in court.® In
reason, this power doubtless does not extend as far as that of the
high tribunals, still there may be circumstances in which it should
be permitéed some scope beyond this narrowest limit.”

§ 264. Sixthly. Contempts viewed as Indictable Offences : —

Twofold Nature.— Many acts are both contempts of court
and indictable crimes. Others, while analogous to contempts
in their nature and tendencies, are indictable,? but no more.
And, as we saw in the preceding volume ® how the same thing
may be equally & civil and a criminal injury, for which a civil
suit and ecriminal prosecution may both be maintained; so here,

1 1 Gab. Crim, Law, 287.

2 The State ». Johnson, 1 Brev. 155,
2 Bay, 385; Lining ». Bentham, 2 Bay,
1; The State v. Applegate, 2 McCord,
110: Rex v. Revel, 1 Btra. 420; Reg. v
Rogers, T Mod. 28; Reg. » Langley, 2
Ld. Raym. 1029, 6 Mod. 124; ante, § 244

81 (Gub, Crim. Law, 267.

t Reg. v. Lefray, Law Rep. 8 f‘ B.
134, : :

5 Reg. v. Weast, 11 Moad. 69.

@ Lining v. Bentham, 2 Bay, 1, 8;
Richmond #. IDdayton, 10 Johns. and;
Hollingsworth z. Duane, Wal C.C.T7;
The State v. Applegate, 2 McCord, 110,
Nomne of these cases, except the last, con-
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tain any thing more than dietz on the
point; and the last merely decides, that
a justice of the peace canuot commit a
constable for contempt in not returning
an execution and paying over the money
eollected thereon. See also snte, § 282

7 Consult, also, on the general subject
of this section, Ex parte Latimer, 47 Cal,
131; Winship ». People, 51 Il. 296; Hill
». Crandall, 52 TIl. 70; Murphy » Wil
son, 48 Ind. B37; Richmond ». Dayton,
10 Jolms. 393; The Siate ». Galloway,
5 Coldw. 326.

¥ See Reg. v Gray, 10 Cox C. C. 184;
The State » Iiariy, 5 Harring. Del. 562,

? Vol. L § 264 et req.
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the indictment and the proceeding for contempt are entirely dis-
tinct, and neither will be a bar to the -other.

§ 265. What Contempt of Jastice of Peace Indictable — (Oral
Words, &¢.). — “ An indictment can be supported for a contempt
of a justice of the peace, which, though short of a breach of the
peace, yet amounts to an obstruction of the cxecution of his
office ; 7 because “ every obstruction of an officer in the execu-
tion of his office is a public injury, and, unless where the legis-
lature has directed otherwise, is indictable.” 2 Fven mere words
may constitute the obstruction here meant; 3 {he rule as to which
is laid down in Starkie on Slander to be, that “any contemptu-
ous or contumelious words, when spoken to the judges of any
courts, in the execution of their office, are indictable.” 4

§ 266. Whether all Contempts Indictable. — The doctrine seems
to have been supposed to be, that, in every instance where a
magistrate may commit for contempt in consequence of what
is donse before him, the offender is liable likewise to this graver
proceedingd  But, —

Insolence in Witness, — Lord Holt observed: “If a witness
be insolent, we may commit him for the immnediate contempt,
or bind him to his good behavior; but we cannot indict him
for it.” ®

Oral Abuse. — And where one was convieted on an indictment
for saying to justices before whom he was brought by warrant
at their scssions, * This is no justice of peace’s business; you
shall not try this matter ; have a care what you do; I have blood
in me, if T had you in another place,” — judgment was arrested ;
because the words did not carry with them any intent to break
the peace, especiaily as the defendant was a wheelwright;7 still
it is difficult to say, that even a wheelwright did not cominit
thereby a contempt of the justices. Evenin a late Illinois case

1 Vol I. § 1067 : The State ». Wood- 1 Exch, 658 ; Reg. v. Martin, 5 Cox C.C.
fin, 5 Irc. 189; The State v. Yancy, 1 854.
Car, Law lepos. 519; Rex v. Ossulston, 2 Brooker v. Commonwealth, 12 5. &
9 Stra. 1107; The State v. Willlams, 2 R. 175, And see Vol. L. § 4654858, 688.
Speers, 26; Rex v Pierson, Andr. 510 3 Rex v Revel, 1 Stra. 420,
And see Vertner v, Martin, 10 Sm. & M. 4 9 Stark, Slander, 154

103; Foster » Commonwealth, 8 Watta. b Rex o Revel, 1 Stra. 420,

& 8.77; Ex parte Brounsall, Cown. 820; & Reg. . Rogers, 7 Mod. 28

In re King, 8 Q. B. 120; In re Wright, 7 Reg. » Nun, 10 Mod. 186, 187
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it was held that a man did, who said to the magistrate: « You
can fine and be damned.” !

Letter in name of Judge. — In another English case, the court
was divided on the question whether a eriminal information will
lie against & person for writing, without authority, a letter in
the name of the chicf justice of the King’s Bench, dirceted to
one of the latter’s friends, asking a visit from him.? Here was
no contempt of court; and probably our judges would not hold
guch an act, however reprehensible, to be a crime.

Conclusion. — The result is, that, while most contempts of
court are likewise indictable, there are some which are not.

§ 267. Unitea States Statute.— A statute of the United States
provides a punishment for “ every person who corruptly, or by
threats or force, endeavors to influence, intimidate, or impede any
witness, or officer in any court of the United States, in the dis-
churge of his duty ; or corruptly, or by threats or force, cbstructs
or impedes, or endeavors to obstruct or impede, the due admin-
istration of justice therein.”® And the reader perceives, that
this statute is, in substance, simply an affirmance of what, in the
States, would be generally deemed to be the common-law doe-
trine, which is thus made of force in the tribunals of the United
Btates,

II. The Consequences of the Contempt,

§ 268. Oanly Court offended to punish. — It i3 not within the plan
of this volume to discuss questions of practice; yet it may be
observed, that the very nature of a contempt compels the court
against which it is eommitted to proceed against it, and, if the
court has jurisdiction, precludes any other or superior tribunal
from taking cognizance of it, whether directly or on appeal or
otherwise.?

L Hill ». Crandall, 52 111, 70. ple . Neving, 1 IIill, N. Y. 154; Rex »,
2 Rex v. Emerton, 2 Show. 20. Flower, 8 T. R. 314, 27 Howell St Tr.
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Exceptional Appeals.— Under peculiar provisions of law, how-
ever, in some of the States, and the pressure of modern opinions,
the superior courts do in a measure, not fully, correct errors of
the inferior ones in this matter.!

§ 269, Proceed Summarily. — The proceeding is in all cases
summary, before the judge, without the intervention of a jury.2

& R. 8. of U. 8. § 5300; Act of March
2, 1831, ¢ 99, 4 TU. 8. Stats, at Large,
438. ‘

1 Crosby’s Case, 3'Wils. 188; Gates A
McDaniel, 4 Stew. & P. 69; Moore .
Clerk of Jessamine, Litt. Sel. Cas, 104 ;
The State r. Tipton, 1 Blackf, 166 ; Peo-
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986; Yates v. Lansing, 9 Jolns. 305, 4
Johns. 817, 86G; Ex parte Adams, 26
Missis. 883 ; Floyd », The State, 7 Texas,
215; Ex parte Keurney, 7 Wheat. 38,43 ;
Clark v. People, 1 Breese, 266 ; The State
v. White, T. U. P, Charl. 123; ix parte

Summers, & Ire. 149; Johnstun v. Com.

Jury. ~— The trial without jury is, in this country, no violation

of constitutional rights.3

Offence against the State — How entitled. — The offence of con-
tempt of court is against the State, not the judge, or the party
in the cause. Therefore the proceeding should properly be en-
titled as of « The State ” against the one in contempt.d

monwealth, 1 Bibb, 598; Lockwood w.
The State, I Ind. 161; Ex parte Lilling-
hast, 4 Pet, 108; May Parl. Law, 2d ed.
70, 73; Penn v. Messenger, 1 Yeates, 2;
Ex parte Chamberlain, 4 Cow, 49; Vilas
v. Barton, 27 Vt. 56; Jordan » The State,
14 Texas, 456 ; The State v. Mott, 4 Jones,
N. C. 449; Matter of Cohen, 5 Cal. 494;
In re Clooper, 32 Vt. 253; Crow ». The
State, 24 Texas, 12; Ex parte Maulsby,
13 Md. 625; The State ». Towle, 42
N. H. 540; The State z. Gallaway, 5
Coldw. 326.

1 Stunrt ». People, 8 Secawm. 393;
Btokeley » Commonwealth, T Va. Cas.
830r; Shannon ». The State, 18 Wis 604 ;
Whittem ». The State, 36 Ind. 19;
Rowmeyn w Caplis, 17 Mich. 443, In
Kentueky the appellate court, it seems,
will correct an errcncous sentence, as
where the punishment is greater than
the law warrants ; bui will not retry the
question of contempt, Bickley ». Com-
monwealth, 2 J. & Mar. 572, 575, See
also Patton v. Harris, 16 B. Monr. 607;
Turner ». Commonwealth, 2 Met. Ky.
619, In the case of Bickley ». Common-
wealth, Underwood, J., observed: “ We
conceive, in cases of contemnpt, the ap-
pellate court has authority to correct
erroneous judgments nnd sentences, al-
though it cannot retry the guestion of
contempt or no contempt. Suppose, for
inatance, a circuit court shonld inflict a
fine af $500 for a contempt, without the
intervention of a jury, when the statute
limits the fine to ten pounds; might not

thiz court rectify the error? We see no

‘ohjection to deing it.” 8o in a North

Caroling case, Ex parte Summers, 6 Ire,
144, Ruflin, C. J,, intimated, that, if the
inferior court seta out in its order of
commitment the facts constituting the
contempt, and these facts are not suffi-
cient, the superior tribunal may dis-
charge the party on habeas eorpus. Tt
was held, however, that the inferior
court need not state the facts in its order
of commitment, which is good without.
Bee also Hummell’s Case, 9 Watts, 416 ;
Adams v. Haskell, 8 Cal. 318 ; People v,
O’Keil, 47 Cal. 109; People ». Sturte-
vani, & Secid. 263 ; People v. New Yark,
20 Barb. 622; People ». Caasels, 5 11ill,
N. Y. 184; Cabot v. Yarborough, 27 Ga.
476 ; Jordan ». The State, 14 Toxas, 436 :
The State v, Sheriff, 1 Mill, 145; Balti-
more and Ohio Railroad ». Wheeling, 13
Grat. 40; Clarke ». May, 2 Gray, 410;
Williamson’s Case, 2 Casey, 8 ; Common-
weelth v. Newton, 1 Grant, Pa. 453; Ex
parie Pater, 9 Cox C. C. b4, Ferhaps
gome of the doctrines of these cases
may find favor everywhere.

2 4 Bl Com. 283 &b seq. ; MeConnell
v. The State, 46 Ind. 208 ; Whittem v.
The State, 86 Ind. 196; Crow r. The
Btate, 24 Texas, 12.

8 The State ». Doty, 3 Vreom, 403 ;
Neel », The Btate, 4 ng. 259.

¢ Haight v. Lucia, 26 Wis. 355 ; Bowery
Savings Bunk ». Richards, 6 Thomp. &
C. 59, 8 Hun, 366 ; Ex parte Kearney, 7
Wheat. 88; In re Mullee, T Blatch. 23-
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Pnrging Contempt. — The defendant has the privilege of purg-
ing his contempt, if he can, on interrogatories put to him.! If
he declares that nothing improper was intended, and that he
acted in good faith, the declaration is in mary instances suffi-
cient? But it is pot sufficient always:® especially where a
private right is to be enforced, the party interested cannot be
defeated in this way.*

§ 270. How Punished. — The punishment — if that may be
called such which is rather a mere consequence — is usually fine
or imprisonment or both, at the discretion of the judge.?

Removal from Office — Attorney. — And there 1s sometimes
added to this, or substituted for it, in the case of an attorney
or other officer, a removal or suspension from his office.® Butif
an attorney is struck from the rolls of one court, he is not neces-

sarily barred admission to practise in another.?

Bail. — A commitment for contempt is in execution, in distine-
tion from mesne process, and no bail is therefore allowable.8

Stay of Proceedings in Main Cause. — Also when it is against a
party in a cause which is pending, and concerns his conduct
therein, he will scmetimes be deemed disqualified to proceed in

Crook ». People, 16 Ill. 534; The State
v, Sauvinet, 24 La. An. 119; Whittem ».
The State, 36 Ind. 195,

‘1 4 Bl Com. 287 ; The State ». Coulter,
Wright, 421; The State v. Goff, Wright,
78: Coulson ». Graham, 2 Chit. 57; Rex
2. Wheeler, 1 W, Bl 511; Bex », Mor-
ey, 4 A. & E. §49; Matter of Titman, 1
Curt. . C. 186; Crow ». The State, 24
Texas, 12; The State ¢ Earl, 41 Ind
464 ; Burke » The State, 47 Idd. 528,

2 People v. Few, 2 Johns. 280; Bt.
Cluir ». Piatt, Wright, 532. And see
The Btate ». Trambull, 1 Southard, 132;
Ex parte Beebees;, 2 Wal. Jr. 127; Ex
parte Woodruff, 4 Pike, 630; Clare v
Blakesley, 1 Scoit N. R. 397; United
Siates ». Dodge, 2 Gallis. 313; Hollings-
worth ». Duane, Wal. C. C. 77,

¥ People v. Freer, 1 Caines, 485, §l8;
United States ». Geolidge, 2 Gallis. .

4 Buffum’s Case, 13 N. H. 14 ; Mun-
geam v. Wheatly, 1 Eng. L. & Lqg. 516,
15 Jur. 110; People v. Compton, 1 Duer,
512; The State v. Simmons, 1 Pike, 265;
Anonymous, Lofft, 451. And see Mc-
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Clure ». Gulick, 2 Harrison, 343; Ex
parte Chamberlain, 4 Cow. 45,

84 Bl. Com. 257, Bilackstone adds,
“and sometimes by a corporal or infa-
mous punishment;*” ib. And see People
v. Bennett, 4 Paige, 282,

& Ante, § 2856; Smith ». Matham, 4
D. & R. 788; The State ». Williams, 2
Bpeers, 26; Stephens v. Hill, 10 M. & W,
28; Kimpton v. Eve, 2 Vea. & B. 349
And see Commenweslth v. Burry, Har-
din, 237. See People v. Turner, 1 Cal.
188.

7 Ex parte Tillinghast, 4 Pet. 108,
See In re Smith, 4 Moore, 819, T Brod.
& DB. 622; Ex parte Tates, ¥ Bing.
455 Anonymous, 1 Exch. 463: In re
Wright, § Dowl. & L. 384

¢ Jix parte Kearncy, 7 Wheat. 38, 43;
Farrell’s Case, Andr. 208; Phelipa »,
Barrett, 4 Price, 28. A person may be
&ttached for conterpt before he i3 com-
mitied; and, until committed, he may
have bail. 4 Bl Com. 287. See Poople
v. Bennett, 4 Puige, 282,
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it until he purges his contempt, 1_ g matter, however, which
appears to be regulated by the practice of the particular tribural.
This disahility to proceed in the eause is not mentioned in the
judgment of contempt, but flows from it as a legal consequence.

§ 271. How escape from Punishment. — When the proceeding is
to enforce an order to do a particular thing, the only escape for
{he defendant from perpetual imprisonment is, usnally, to com-
ply.2

§ 272, How far Attachment for Contempt discretionary.— A judge
is not obliged to notice every act which may be construed into a
contempt; and so the granting of an attachment is, in many
cases, matter of discretion with him3 There are circumstances,
however, such as where private rights are concerned, in which he
has no discretion.*

§ 273. Where there is another Remedy. — Where the law has
provided some other and sufficient remedy, the court may see in
this 2 reason why it should be resorted to, rather than this sum-
mary process, which will, therefore, be refased. Thus,—

Testify before Grand Fury.— A statute having provided, that, if
a witness summoned before the grand jury to give evidence of
violations of the laws against gaming, “fail or refuse to attend
and testify, . . . he shall be liable to indictment,” — the Alabama
tribunal would not proceed against a delinquent for contempt,
obscrving : “ At the common law, it was clearly competent for
the court to treat as a contempt the refusal of a witness o give
evidence to a grand jury ;3 but, in a case coming within the stat-
ute we are considering, the perverseness of the witness is made
an offence against criminal justice, punishable under an indict-
ment, and the punishment denounced may be more efficacious for
the correction of the evil.”® '

1 Johnson » Pinney, 1 Paige, 646; terson, 4 Taige, 460 ; Fisher v. Fisher,
Lane ». Fllzey, 4 Hen. & M. 504; Attor- 4 Hen. & M. 484,

ney-General ». Shield, 11 Beav, 441;
Newton v. Ricketts, 11 Beav, 67; Chuek
v. Cremer, 1 Cooper temp. Cotten. 205,
247; Green ». Green, 1 Cooper temp.
Cotten. 208, note ; Morrison ». Morrison,
4 Hare, 590 ; Madden ». Woods, 7 Ir. Eq.
637; Crawforth ». Holder, 3 Y. & Col.
Ex. 718 ; Plumbe ». Plumbe, 3 Y. & Col.
Ex. 622; Wilson » Dates, 9 Sim. 64;
Jeyes v. Foreman, 8 Sim. 354; Wallia »,
Talmadge, 10 Paige, 448; Rogers v. Pat-

2 (Gorham v. Luckett, 6 B. Monr. 638
Barlee v, Barlee, T Add. Ee. 801,

4 People v, Few, 2 Johns. 200; The
State v. Nixon, Wright, T63.

4 Bx parte Chamberluin, 4 Cow. 49;
ante, § 269.

5 See Stat. Crimes, § 137.

¢ The State v. Blocker, 14 Ala. 450.
And sce Ward » The State, 2 Misso,
120; Harrington . Jennings, Lofft, 188.
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§ 273 SPECIFIC OFFENCES. [BOOK X.

Required by Justice.— Yet neither a statutory provisien,! nor
one of the common law, for the punishment of an act, will pre-
vent the court from treating the same as a contempt, if thereby
the ends of justice may be best promoted. In short, this pro-
ceeding by attachment is a flexible one; and it should be used
only under the sound discretion of the judge, for the promotion
of good ends.

1 The Btate v, Williams, 2 Speers, 26.
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CHAPTER XIIIL

COUNTERTFEITING AND THE LIKE AS TO COIN!

§ 274, 275. Introduction,
276-278. Views of the English Law.
280282, Laws of United States.
283-287. Btate Laws.
288-208. Meaning of some Words.
289, 300, Remaining and Connected Questions,

§ 274. Scope of thia Chapter. — The offence of counterfeiting
the coin is, in a certain sense, a branch of the broader one of
Forgery, to be treated of further on. For a full view of it, that
chapter must be examined in connection with this. It is proposed
here, in a fragmentary chapter, to consider what is special to the
coin. .

§ 275. How the Chapter divided.-— The following will be the
order: I. Views of the English Law; II. Laws of the United
States; III. State Laws; IV. Meaning of some Words in the
Law of Counterfeiting; V. Remaining and Connected Ques-
tions.

L. Views of the English Law.

§ 276. Coin.— “ Coin is a word collective, which contains in it
all manner of the several stamps and species of money in any
kingdom ; and this is one of the royal prerogatives belonging to
every sovereign prince, that he alone in his own dominions may
order and dispose the quantity, value, and fashion of his coin,

Foreign Coin.— *“ But the coin of one king is not current in the
kingdom of another, unless it be at great loss; though our king,
Ly his prerogative, may make any foreign coin lawful money of
England, at his pleasure, by proclamation.” *

1 For matter rclating to this title, see et seq. And sce Stat. Crimes, § 211, 214,
Yol. T. § 178, 379, 204, 850, 435, 470, 638, 225, 806-309.
765, TG0, 709, 9R9. See this volume, 2 Tomling Law Diet. Coin; referring
Fomroery. For the pleading, practice, to Termes de Ley.
and evidence, see Crim. Proced, IL § 246
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§ 277. Power of Crown as to Coin.—In England, therefore, the
coining of money, the legitimation of foreign coin, the giving of
value to coin foreign and domestic, and the crying down of coin
. in cireulation g0 as to prevent its being longer current, are
branches of the ancient prerogative of the Crown. ¢ And this
prerogative has been considered,” says Gabbett, “ to extend, not
only to the enhancing of the coin in respect of its extrinsic value
or denomination, but to the debasing of it in regard of its intrin-
sie value or measure of alloy. Great doubts have, however, been
entertained, whether, by force of the several statutes which settle
the standard of the gold and silver coin of the realm, the king is
~ not in cffect restrained from altering it, or increasing the alloy;
and such an exercise of the prerogative is not any longer to be
apprehended, for, as Lord Hale observes, it would be & dishonor
to the nation to put in practice this prerogative of imbasing or
debasing the coin, and not safe to be attempted without the assent
of Parliament.”1

§ 278, Of what Metal. — Anciently the coin of the realm was
only of gold and silver, alloyed with a certain proportion of eop-
per, constituting what is called sterling, or its legal standard;
but in 1672% a copper coin was added.

§ 279. Nature and Grade of Offence of Counterfoiting, — From
this relation of the Crown to the eoin, the doctrine of the Eng-
lish courts became established from the earliest fimes, that the
counterfeiting of the king’s coin was treason;® though the
counterfeiting of foreign money, made current by his proclama-
tion, was punishable merely as a misdemeanor But Stat. 1
Mary, sess. 2, ¢. 6, made the latter treason likewise.® At present,
in England, the principal offences against the coin are felony;
though there are, connected with them, some misdemeanors.®

1 1 Gab. Cg‘im. Law, 219, And for a 41 Hale P. C. 210; Hammond on
great deal of intercsting matter concern- Coining, parl. ed. 3, pl. 8.

ing the coin, see 1 Hale I'. C. 188 et seq. ; * 1 Hale P. C. 192, 210, 216, 214.

Caze of Mixed Money, 2 Howell St. Tr. & Stat. 24 & 95 Vict. c. 99, entitled

118. i ) “An Act to consolidate and amend the
3 1 Hale . C. 185. Btatute Law of the United Kingdom

% Bee 1 Hale P. C. 192, 215, 219 se against Offences relating to the Coin.”
of Mized Money, 2 Howell St. T¢. 118,
118; Case of Mines, Fiow. 810, 316,
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II. Laws of the United States.

§ 280. How under the Constitution. — By provisions in the Con-
stitution of the United States, Congress has the power “to coin
money, regulate the value thereof, and of foreign coin,” and * to
provide for the punishment of counterfeiting the securities and
current coin of the United States.”! No State shall « coin
money,” or * make any thing but gold and silver coin a tender
in payment of debts.”?

§ 281. Statutes — Common Law.— Bub according to the doc-
trine laid down in the preceding volume, concerning the common
law as a national system, there can be no common-law offences,
against the United States relating to its coin, Congress has
therefore made, on this subject, such statutory provisions as
seemed desirable.?

§ 282, Importation of Counterfeit Coin —— Constitutional. — The
reader has observed, that the express words of the Constitution
empower Congress  to provide for the punishment of counterfeit-
ing,” only. Still the statutes have included also, in their pro-
hibitions, the importation into this country from abroad of
counterfeit coin, and the uttering of such coin here. And this
branch of our statutory law has been beld to be constitutional ;
because, in the language of Daniel, J., ¢ the power to coin money
being given to Congress, founded on public pecessity, it must
carry with it the correlative power of protecting the creature and
object of that power.”?

IT1. State Laws.

§ 283, General Doctrine. — The reader has observed, that the
Constitation of the United States gives to Congress the power
over the coin, and withholds it from. the State legislatures. But
the effect of this provision is mot to deprive the States of all
jurisdiction over the class of offences we are considering in this
chapter.

I Condt. U. 5. art. 1, § 8. B.of U.5.§ B157-5462; Act of 1875, ¢
% Const. U. 8. art. 1, § 10, 1458, § 4
8 Vol. T § 190 et seq. b Tnited States v, Marigold, 9 How
& Bee, for the principal provisions, B. U. 8. 560, 567,

. ¢ Ante, § 250.
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§ 284. Common Law of States. — At the period when our fore-
fathers brought to this country so much of the English law,
common and statutory, as was applicable to our situation and
circumstances, counterfeiting the coin and kindred offences were
statutory treasons in our fatherland.! With us they cannot, for
reasons already explained,? be of a grade higher than felony;
even if, since the adoption of the United States Constitution,
they are common-law offences in the States as against the State
governments, Waiving the question, then, whether in the States
they have ceased to be indictable at the common law, we shall
proceed pn the assumption that they have ; because, if they have
not, still the reader will find them sufficiently treatcd of in the
older Iinglish books of the eriminal law. And there is room for
grave doubts, whether the effect of the United States Constitu-
tion was not to abrogate entirely this branch of the unwritten
law of the individual States?

§ 285. Power of States.— Whether the States have power, by
legislation, to punish any offences against the coin of the United
States, has, till recently, been a question of doubt. But at length
it is sottled that they have;* for, as the citizen owes a double
allegiance, to the government of his own State and to the General
(Government, the same wrongful act may be in its nature injurions
to both.S And it should be borne in mind, that the statutes of
the United States, for the punishment of counterfeiling the coin,
and the like, contain the provision, that nothing i them * shall
be construed to deprive the courts of the individual States of
jurisdiction, under the laws of the several States, over offeneces
made punishable by ” them.® But the particular act of counter-
feiting, as distingnished .from the cheat cffceted or atlempted on
the public or individuals, — that is, the act of counterfeiting in
the aspect in which it was treason in England, —is evidently, as

1 Ante, § 270; VoL L § 479; 1 Hale TJ. 8. Stats. at Large, 405 ; March 8, 1525,

T, C. 188, 24b. c. 65,8 26,4 Th. 122, And see Vol. I
2 Vol 1. § 177, 458, 611, 612, §172 ¢t eeq. The Revised Statules, in
& Anid see post, § 404-407, licu of the words in the text, have the
+ Vol. T. § 178, 987, The Siate n, general provision, introductory to the
McPherson, 9 Towd, 53, §5; Sizemore title * Crimes,” that ‘“ nothing In this
I'he State, 8 Head, 26 title shall be held to take away or im.

5 And sce the obscervations of Grier, J., pair the jurisdiction of the courts of the
in Moore v, Jllinois, 14 How, 1. 8.13,20; several States under the laws thereof.,”
Snaddy v Howard, 51 Ind. 411. R. 5. of U. 5. § 5328,

6 Stats. April 21, 1806, c. 49, § 4, 2
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intimated in the last section, no offence against the sovereignty
of an individual State.

§ 286. Counterfeit as False Token.—— Yot 2 piece of counterfeit
coin is a false token ;1 therefore the fraudulent passing of it for
value, by one who knows it to be counterfleit, is an indictable
cheat at the common law.2

Procuring and Uttering as Attempt to Cheat.— And to procure
base coin, with the intent to utter it as good ;3 or tools for mak-
ing such coin, with the intent to use them;* is in like manner an
indictable common-law attempt to cheat.® There is an English
cage, in which the allegation of “unlawfully uttering and tender-
ing in payment to J. H. ten counterfeit halfpence, knowing them
to be counterfeit,” was held insufficient to sustain a«<onviction;
“if not being,” says Mr. East, “an indictable offence.”® Yet we
shall find it diffieult to uphold this decision, unless on the ground
that copper coins are tokens too small to be noticed by the
criminal law, according to a doctrine discussed in the preceding
volume.?

§ 287. Bame in our States, — No reason appears why these mis-
demecanors, of cheating and attempting to cheat by false coin and
the like, should not be deemed such under the common law of
the States.

Counterfeiting. — Perhaps also, in the States, the counterfeiting
of the coin of the United States may be an indictable common- -
law attempt to cheat the people of the State. The question is of
little practical importance ; for, in probably all the States, stat
utes have made every offence against the coin indictable as well
under them as under the acts of Congress® That this should be
so was contemplated by Congress, as we have already seen.?

1 8ee anta, § 148,

21 Hale P. C. 214.

% Rlex v. Fuller, Russ. & Ry. 308 ; Reg.
v. Fulton, Jebb, 48,

¢ 1lex v Sutton, 1 East P. C. 172, 2
Stra, 1074, Cas. temp. Hardw. 370, And
gec the distinctions stated Vol. 1. § 204.

5 Ante, § 168.

8 Cirwan’s Case, 1 East . C. 182,
Bee, on the éntire matter of this section,

YOL II, 1

Hammond on Coining, parl. ed. 45 et
8eq.
7 Vol L § 212 et seq.

8 It was assamed by Crier, J., in
Moore ». Illinnis, 14 How. T. 5. 18, 20,
that a conviction in the tribunals of one
of these sovereignties will be no bar to
praceedings in the other. But this point
has not been adjudged; and it is by no
means certain, See Vol. 1. § 985-D84

% Ante, § 285.
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IV. Meaning of some Words in the Law of Counterfeiting.

§ 288, General View.— The laws relating to the coin being so
many and diverse, we can profitably do but little more, in further
discussing them, than simply direct attention to the legal mean-
ings of various words and phrages. In the work on Statutory
Crimes the author explained the terms, utter,! put off 2 pass,® tool,
mould or die ten similar pieces of eounterfeit gold or silver coin.®

§ 289, Counterfeit — Counterfeiting. — Lord Hale observes, that
“money consists principally of three parts: 1. The material
whereof it is made; 2. The denomination or extrinsic value;
8. The impression or stamp.”’ This view will help us under-
stand what is & counterfeiting of coin. Ifis the making of false
or spurious coin, to imitate —or, as the phrase commonly is, in
the similitude of — the genuine.®

§ 290. How much must be dome.— In this definition may be
noticed, first, the making. Unless the coin is so far finished as
to be capable of being used for purposes of fraud, it is not made.®
But there necd be no uttering, for the offence is complete when
the coin is ready to be uttered.® Secondly, it must be base or
spurious, — a point which needs no illustration.

§ 201. similitude. — Thirdly, it must have a resemblanee to
the genuine. Whether it possesses this requisite is a question
of fact for the jury ;™ but the court will instruct them, that the

likeness need not be perfect. If the counterfeif looks so much

1 Stat. Crimes, § 308.

2 Stat. Crimnes, § 307, ¢ Uttered and
put off,”” Reg. ». Welch, 1 Eng. L. & Eq.
588, 2 Den. C. C. 78, Temp. & M. 400,
15 Jur. 136,

3 Stut. Crimes, § 308. The Btate v,
Becler, 1 Brev, 432,

4 Stut. Crimes, § 319; Rex v Lon-
nard, 2 W. Bl 807, 1 Leach, 4th od, 80,
1 East P. C, 170; The State v. Bowman,
& Vt. 594 ; Commonwealth ». Kent, G Met.
221 ; Rex v Bell, 1 East P.C. 185,

o Stat. Crimes, § 211. .

6 Stat. Crimes, § 214; Brown ». Com-
monwealth, § Mass. 53, 71. And see
Reg. v, Williams, Car. & M. 258; Com-
menwealth v Griffn, 21 Pick. 623;
Commonwealth v, Cone, 2 Mass. 132;
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Commonwealth » Whitmarsh, 4 Pick.
233; Commonwealth » Houghton, 8
Mass, 107.  And sec Stat, Crimes, § 225,

7 1 Hale P. ©. 188,

8 Daniel, J., in United States v. Mar-
igold, 9 How. U. 5. 560, 508, observes:
“The term counterfeit, both by its ety.
mology and common intendment, signi-
fics the fabrication of a false hmage or
representation.” And see Ieg. v. Her
mapn, 4 Q. B. 1. 284, .

9 Rex v. Varley, 1 Leach, 4th ed. 78,
2 W. Bl 682, 1 East P> C. 164; Reg. ».
Bradford, 2 Crawf. & Dix C. C. 41. And
scce Stat. Crimes, § 225

¥ 1 East P. C. 165,

111 East P. C. 183; Rex ». Welsh, 1
East F. C. 87, 164, 1 Leach, 4th ed. 884,
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like the original, that it might deceive a person using ordinary
cantion, — the doctrine hag heen so laid down, — it will suffice.?
“Thus,” says Mr. East, « a counterfeiting, with some small varia-
tion in the inseription, effigies, or arms, done probably with intent
to evade the law, is yet within it; and so iz the counterfeiting in
a different metal, if in appearance it be made to resemble the
true coin.”? There need be no impression on the counterfeit ;
for it may be in the likeness of the worn coind

§ 292, Coloring. — This word is found in the English statute
of 8 & 9 Will. 3, ¢. 26, § 4% And it has been held, that prepar-
ing blanks with such materials as, when rubbed (before they
were rubbed they looked like lead), will make them resemble
the real coin, is a coloring, even before the resemblazice has been
produced by the friction® Se, bringing to the surface the latent
silver in a blank of mixed metal, by dipping it in aqua-fortis which
corrodes the base metal, is a coloring within this statute.’

§ 298. Milled Money. — Says Mr., East:7 « As to what shall
be considered as milled money within the statute of William,
James Bunning was indicted for putting off to J. P. nine picces
of false and counterfeit milled money and coin, each counter-
feited to the likeness of a piece of legal and current milled money
and silver coin of the realm, called a shilling, at a lower rate and
value than the same did by the denomination import and were
counterfeited for, 4. ¢. at 50 much, &c. The fact of knowingly

1 1Tnited States ». Morrow, 4 Wash.
C. C. 788; Rex v. Ellkiot, 1 Leach, 4th ed.
176, 17%; B. . nom. Rex v. Elliott, 2 East
P.C. 951; Rex v, Varley, 1 East P. C.
184, 1 Leach, 4th ed. 76, 2 W. Bl 682;
Rasnick ». Commonwealth, 2 Va, Cas.
356; Reg. v. Robinson, Leigh & C. 604,
10 Cox €2, C. 107, And see Rex ». Col-
licott, Rues. & Ry. 212, ¢ Taunt. 300, 2
Leach, 4th ed. 1048; Rex ». Ridgeley, 1
Fast I, C. 171; Commonwealth v Kent,
6 Mct. 221; United States » Burns, 5
MecLean, 28,

21 East P. C. 164.

% Rex ». Welsh, 1 East P. C. 87, 164,
1 Leach, 4th ed. 334 ; Rex ». Wilson, 1
Teach, 4th ed. 285. See People ». Osmer,
4 Parker C. C. 242. The doctrine which
demands a resemblance to the genuine
coin seems not to be of a sort applicable
alone In the law of counterfeiting and

forgery. If what is done for the pur-
pose of accomplishing any fraud, or zny
other wrongfnl eml, has no tendency,
sither spparent or real, to accomplish
the thing meant, there iz no such con-
currence of act with intent as is required
to constitute erime. The reader will see
this general proposition in reveral differ-
ent relations in the first volume, And
see particularly, Vol. L § 204 et scq,,
43} et seq., 738-T5H2.

t Also among the more verbose pro
visions of the present statute, 24 & 25
Vict. c. 99, § 3.

8 Rex ». Czze, 1 East P. €. 185, 1
Leach, 4th ed. 154, note.

6 Rex v. Lavey, 1 East P. C. 166, 1
Leach, 4th ed. 158. And see Rex w
1Lzrris, 1 Teach, 4th ed. 135.

7 1 East P. C. 180,
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putting off counterfeit shillings at a lower value than according
to their denomination was fully proved; but it could not be
proved that the money had any marks of milling upon it. The
prisoner being convicted, the objection was referred to the judges,
who all held the conviction right. Milled money is so called to
distinguish it from hammered money; and all the money now
current is milled, i. e. passed through a mill or press to make the
plate, out of which it is cut, of a proper thickness; though by a
vulgar error it is frequently supposetdl to mean the marking on
the edges, which is properly termed graining. The judges, there-
fore, thought it unnecessary that the counterfeit moncy should
appear to have been milled ; for, considering malled-money as one
word (as if written with a hyphen), and deseriptive of the money
now current, if the counterfeit resemble the money which, if
genuine, would have been milled, it is enough.”?!

§ 294. Instrument adapted for Coining. — A statute * made it an
offence knowingly 2 to possess, with a specificd intent, any instru-
ment adapted and designed for making counterfeit coin; and one
was held to be punishable who, with the intent, had an instru-
ment to make one side only of the coin. * Adapted for coining,”
it was observed, *is matter of description, and applies to any
instrument which may be used in the formation of any part of a
coin.” 4

Puncheon. — The like may be said of a “puncheon;” and, in
England, though it have not the letters, it is sufliciently deseribed
in an indictment as a puncheon which will impress the head side
of a shilling.®

§ 295. Coin at the Time Current.-— Under the Missow statute,
art, 4, § 7, against counterfeiting * any gold or silver coin at the
time current in this State by law or usage,” the genuine coin

must be current when the counterfeit is made ; the offence not .

being committed if it has gome out of circulation then. Dut
under § 21, whereby the passing of such counterfeit coin 1s
equally eriminal with the counterfeiting, there is no need

CHAP. XITI.] COUNTERFEITING AND THE LIKE 48 TO COIN. § 209

the genuine should be current at the time the counterfeit is
passed.t _

§ 296. Coin by Law made Current, &c. -~ The Supreme Court of
the United States held, in 1836, that a Spanish head pistareen is
not a coin made current by law in the United States, within the
act of Congress of 1825; consequently, that the counterfeiting
of such a piece of money is not punishable under this act.?

§ 297, Lawful Money, &c.-— In one case the court cbserved:
It has been objected that the judgment * should have been ren-
dered for lawful money of Virginia, according to the expression
used in the writing., This we think, in substance, has been done ;
as lawiul money of the United States would be lawful money
of Virginia, or any other State or territory.”® Amd especially
must this be so with respect to the coin; since, by the Constitu-
tion of the United States, no State can coin money.*

§ 208. Coin Current by Usage.— In Massachusetts, a statute
against counterfeiling “ gold coin current by law or usage within
the State,” is held not to include a ¢ California five-dollar gold
piece,” as it was called ; because this coin was mannfactured in
one of the States contrary to the Constitution of the United
States ; and, “if proved to be in circulation,” said the judge, “it
could never be denominated a coin *current by usage,’ for no
usage can be seb up in direct violation of a law forbidding it.” 8

V. Remaining and Connected Questions.

§ 299. Felony or Misdemeanor. — If views before mentioned
are correct, there 1s no common law in a State making an offence
against the coin more than a misdemeanor. Wherever, there-
fore, in our Stafes, this offence is felony, it is such only by force
of some statute.” In England, the uttering of counterfeit coin

1 Rex v. Bunning, 1 East P. . 199,
2 T.each, 4th ed. 621; Darrington’s C;.‘,
1 Enst 1. C. 181; Jacob’s Case, 1 Last
P. C. 181,

2 R, 5. of Mass. ¢. 127, § 18,

8 See Sasser v, The State, 13 Ohio, 453,

483, 484.
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4 Commenwealth ». Kent, 6 Met, 221,
And see Stat. Crimea, § 212; Reg. »
Boberte, Dears. 534,

5 Rex v. Ridgeley, 1 Tast P. C. 171;
g&. 0. nom. Rex v, Ridgelay, 1 Teael, 4th
ed. 18%. See Rex r. Foster, 7 Car & P
495,

1 The State v. Shoemaker, 7 Missa.
177, 182,

2 United States v. Gardner, 10 Pet.
618,

¥ Cocke v. Kendall, Hemp. 236, 228,

+ Anle, § 280.°

5 Commonwealth » Bond, 1 Gray,
564,

& Ante, § 284 et seq.

T In Wisconsin, by siatute, “the tern
felony when used in any statute shall be

construed to mean an offence for which
the offender, on convietion, shall be lia-
ble by law to be punished by death, or
by imprisonment in a State prison;"”
and the court deemed that this “ does not
necessarily make an offence a felony,
which before the statute was a mere mis-
demesnor, but it aftords o definite means
ing [or a technieal law term, which,
without {liz statute, in some respects
wonld be indefinite and vague.,” There-
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is misdemeanor ;1 differing herein from eounterfeiting itself, which
is now a felony.? But until lately the English courts, overlook-
ing this distinction, have adjudicated cases of uttering as though
the offence were a felony, applying to it the law of principal and
accessory, and the like.3

§ 300, Conclusion. — To the casual reader, the present chapter
will appear less complete than most others in this volume. But
one who will place before him, first, the statutes of hig own State,
then the pages of this chapter, lastly those of the corresponding
chapter on Forgery, will bave nearly all the light on the sub-

jeet derivable from books other than full reports. There are
many points not mentioned in these pages simply beecanse they
have not beeome matter of judicial detcrmination.

fore, thongh another statute made the
utiering of counterfeit coin punishable
in the State prison, yet, inasmuch as
such nttering was only a misdemeanor
at the common law, it was held to re-
main such notwithstanding the concur-
rent operation of the statutes, Wilson
v The State, 1 Wis, 184, 188, 194, See
Milicr ». People, 2 Seam, 223, On this
general question, consult Vol 1. § 617;
Stat. Crimes, § 123, 124, 145.

1 Reg, v Greenwood, 2 Den. C. C.
453, 9 Eng. L. & Eq. 535; Stat. 24 & 25
Vict. ¢. 99, § 8-12.

2 Yol. 1. § 479; ante, § 279

3 Reg. v. Greenwood, supra, in which
Parke, B., said: “ At common law per-

goms who, in felony, would have been
accessorics before the fact, in cases of
misdemeunor were treated as principals.
1 think, therefore, that the case of Rex
v, Flse, Russ. & Ry, 142, and Leg. o
Page and Jones, 1 Russ, Crimes (84 Kng.
ed.), 82, 9 Car. & P, 761, woere wrongly
decided, and the comments on those de-
cisions in 1 Russ. Crimes, 82, are well
worthy .of consideration.” And sec Reg,
v, Gerrish, 2 Moody & R. 2189; Rex »
Skoerrit, 2 Car. & P. 427; Reg. ». Buao-
nen, 2 Moody, 509, 1 Car. & K. 295; Rex
v. Manners, 7 Car. & 1%, #01; United
States ». Morrow, 4 Wash. C. C. 733,
Rasnick o Commonwealtl, 2 Va. Cas.
856: The State ». Stutson, Kirby, 52.

For DEAD BODILES, see SETTLTTRE.
DISORDERLY HOUSE, see Vol. L § 1104 et seg.

166

CHAP. XIV.] DISTURBING MEETINGS. § 303

CHAPTER XIV.
DISTURBING MEETINGS.!

§ 301, Blsewhere — (Common Law). — The common-law of-
fence of disturbing meetings is sufficiently explained in the first
volume.?

Here — (Statutory). — Practically the proceedings are nearly
all upon the statates, which, however, do not have the offect to
abrogate the offence under the common law.? We shall consider
the doctrines under them, as far as the limited number of de-
cisions in the books will enable us to do, in the preseut chapter.

§ 302. Meetlng of Uke Kind — {School — Temperance ). — A
statute having made punishable ¢ every person who shall wilfully
interrapt or disturb any scliool or other assembly of people, met
for a lawful purpose, within the place of such meeting or out of
it,” * the court refused to restrict its interpretation to meetings
of a like kind with schools,® and held it applicable to one for the
discussion of temperance.®

§ B03. Religious Meeting — (Bervices progressing or not}, —
There are various statutes directed specifically against the dis-
turbance of religions meetings. Thus in Virginia it is made
punishable if “any person shall, on purpose, maliciously or con-
temptuously disquiet or disturb any congregation assembled in
any church, meeting-house, or other place of religious worship.”
And this was held applicable to disturbances, not only during the
progress of religious services, but equally at any time while the
congregation is together for worship. [Ilence it protects a Meth-
odist camp ground, at night, after the services are over for the

L For the ple:;rling, practice, and evi- 1 Mass. Stat. 1849, c. 69
dence, see Crim, Proced. I, § 284 et scq. 5 Htat. Urimes, § 245, 246,

See, also, ar to the law, Stat. Crimes, & Commonwealth ». Porter, 1 Gray,
§ 211, 560. 476. And see post, § 307; Summerlin s
1 Vol. L § 542. The State, 3 Texas Ap. 444

£ People v, Crowley, 23 Iun, 412.
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day angd the worshippers are retired to rest.! But the direct
reverse of this conclusion was reached under the Missouri stat-
ute.? And it was also held in this State — the statutory words
being * assembly met for religious worship ” —that the offence
is not committed by a disturbance in the churel yard after the
congrepation is dismissed.® Now,—

$ 304, Continued. — Whatever may be said of the last point, the
aeneral doctrine accords more nearly with the Virginia rulings than
with the Missourl, And it is, that, at all times when the congre-
gation is assembled for worship, a disturbance iy within the stat-
ute and punishable, being as completely within its spivit as its
terms, though the actual worship has not commenced, or though
it has ended. It is so even where the congregalion has been
formally dismissed and is retiring, and a part of the people have
left; “so long,” in the words of White, J., in a Texas case, “as
any portion of the congregation remains upon the ground.”*
Still, to coustitute a congregation * assembled,” there must be
some collection of people already made.? In Tennessee, the doc-
trine is illustrated as follows. The statutory words are, ©if any
person shall interrupt a congregation assembled for the purpose
of worshipping the Deity,” &c.; and they ave held to be violated
by a distwrbance at any timo before the assembly has dispersed,”
even after the religious services are over, and the ehureh asuthori-
ties are together for the trial of a member. II, in the language
of Caruthers, J., *a j'e]igious assembly, whether large or small,”
is “engaged in public worship, or duties connected with their
interests as a chureh,” to such an assembly the protection of the
statute will extend.”

§ 305. countinved. — The words of the Indiana statute are,
“any religious soclety, or any members thereof, when met or
meeting together for public worship.” And, said Worden, J.:
“ The point of time when they should be considered as being met
together, or when they should be considered as having dispersed.

1 Commonwealth v. Jennings, 3 Grat. 388; Kinmey » The State, 38 Ala. 224;

624, - . R} The State &, Bamsay, 78 N, C. 448; The
2 The State # Edwards, 32 Misse.T State v Lnsk, 63 Ind. 264

548. & The State ». Bryson, 82 N. C, 576.
8 The State v. Jones, 53 Misso, 4586, 8 Willinims . The Stale, 3 Sneed, 313,
4+ Dawson ¢. The State, 7 Texas Ap. 7 Hollingsworth ». The $tate, b Sneed,

89, 60; Richardson ©. The State, 5 Texas 518, 520,
Ap. 470; Lancaster ¢, The State, 53 Ala,
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we regard as a question of fact, or, perhaps, a mixed question of
law and fact, rather than a pure question of law.” Therefore it
was left with the jury to determine, whether, immediately after
the benediction was pronounced, and the people had passed out
of the house, but before the members had dispersed, they were
“met together for public worship,” within the meaning of the
statute.!

§ 305 a. Sunday-school. — An ordinary Sunday-school, where
the Bible and rcligious precepts arve taught, is a worshipping as-
sembly within these statutes.?

§ 306. school. — A statute made pnnishable the wilful dis-
turbance or interruption of any teacher or pupils in any school,
kept in ‘“any school-house or other place of instruction.” And
a private school for pemmanship, in a distriet school-house, was
held to be within its protection.?

§307. Continued — Moral and Benevolent Object. — A statute
making it punishable to disturb persons met ¢ for the promotion
of any moral and benevolent olject,” was Leld to include a meet-
ing for culture and improvement in sacred and church music.
The words of another statute being, “ any district school, or any
publie, private, or select school, while the sanmic is in session;”
the court deemed that, to bring a case within them, there must
be a teacher as well as pupils. Therefore a meeting of porsons
to sing together for mutual improvement in the art, but without
any teacher,- was not a ‘“‘school,”” such as the statute contem-
plates. “Indeed,” said Sanford, J., *“the term *school’ alone,
according to American usage, more generally denotes the col-
lective body of pupils in any place of iustruction, and under the
direction and discipline of one or more instructors.” * .

§ 807 a. Rightfulness of Meeting. — The statutes have been con-
strued to extend their protection only to such meetings as are in
a sense lawful or in their proper places. At least, if persons will
hold their meetings in the streets, the laws will not protect them
from iuterruptions which the common use of the streets createst
But under a statute making punishable the disturbance of *any

I The State »." Snyder, 14 Ind. 429, B The State v Lelghton, 25 Maine, 185.
430,  See, however, ante, § 304; alse See The State v. Adams, 2 Lea, 647,
The State v. Gager, 28 Conn. 32, Asto ¢ "The Stale v Gager, 28 Conn. 232
the later law in Indiana, see Marvin v & The 8Btate v. Schieneman, G4 Misso
The State, 18 Ind. 181 ; Vol L. § 35 note.  336.

4 Martin & The State, 6 Baxuer, 234,
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congregation assembled for religions worship and conducting
themselves in a lawful manner,” it was held to be no defence for
one that he believed the congregation to be, instead of so con-
ducting, trespassing on the right of another congregation to oc-
cupy the meeting-house.! Perhaps, in some circumstances, it
may be matter of consideration that the assembled persons are
defending themselves by undue measures.®

§ 308. What is Disturbance.— Something of this, under the
common law, was seen in the first volume? Shaw, C. J., con-
templating & statute before quoted.* said that the guestion * can-
not casily be brought within a definition applicable to ull cases;
it st depend somewhat on the nature and character of each
particular kind of meeting, and the purposes for which it is held,
and much also on the usage and practice governing such meet-
ings. . . . It must be decided as a question of fact in each par-
ticular case; and, although it may not be easy to define it
beforehand, there is commenly no great difficulty in ascertaining
what is a wilful disturbance in a given case. It must he wiltul
and designed, an act not done through accident or mistake.” &

Still, —

1 Dorn v. 'The State, 4 Texas Ap. 67.
Compare with doctrines post, § 490, 601,
502, 504, 505

% asberry v. The State, 1 Texas Ap,
664, And see Ross v The State, 2
Dutcher, 224,

* Vol L § 542,

i Ante, § 302.

5 Commonwealth # Porter, 1 Gray,
476, 480. Righis of Audience at Thea-
tre.—In an Irish case, Bushe, C. J,
speaking of the rights of an audience at
a theatre, said, they were well defined,
and were as follows: “ They [the audi-
ence] mey cry down a play or other per-
formange, which they dislike, or they
may Liss or hoot the actors who depend
upon their approbation or theie caprice.
Even that privilege, however, is confined
within its limits. They must not break
the peace, or act in such a nmnne""
has s tendency to excile terror or o.¥
turbance. Their censure or approbation,
although it may be noisy, must not be
riotous. 'That censure or approbation
must be the cxpression of the feclings
of the moment; for, if it be premcditated
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Ly anumber of persons confederated be-
forehand to ery down cven a perform
ance of an actor, it becomes eriminal,
Sucl are the Imits and privileges of an
andicuce, even as to actors and authors.”
1lex v. Forbes, 1 Crawf. & Dix C. €. 157,
In another case, Hir James Mansfield,
. J, said to the jury: “T camot tell
upon what grounds many people com-

. ceive they have a right, at a theatre, 10

make such a prodigious noise as to pre-
vent otheras from hearing what is going
forward on the stage. Theatres are not
absolute neccssaries of life; and any
person may stay away who does not
appreve of the mamner in which they
are manuged, . . . The andience have
certainly a right to cxpress by applause
or hisses the sensations which naturally
present themeelves at the moment; and
nolwdy has ever hindered, or wouid even
question, the exercise of that right. But
if any body of men were to go to the
theatre with the settled mtention of hiss-
ing an actor, or even damning a piece,
there can e no doubt that sach a delib-
crate and preconcerted scheme would

CHAP, XIV.] DISTURBING MEETINGS. - § 309

§ 309, Disturbance defined. — It is believed that, in a sort of
general way, disturbance may be defined to be any conduct
which, being contrary to the usages of the particular sort of
meeting and class of persons assembled, interferes with its due
progress and services, or is annoying to the congregation in whole

‘or in part. Thus, —

part of Assembly. — Not all the assembly need be disturbed.
[t is immaterial that the witnesses were not, while others were.]
Again, —

Noise. — The cracking of nuts and other forms of noise, con-
trary to the purposcs of the meeting, — as, during a religious
service, and more especially during the time of prayer, —are
disturbances.?

WViolent and Insulting Discourse — Speaking without Permisaion. —
Where one is given leave to speak by the conductor of a mcet-
ing, he becomes guilty of a disturbance if he indulges in a violent
and insulting discourse, contrary alike to the spirit -of the per-
mission and to good conduct. Nor is it any excusc or j'ust-iﬁca-
tion that he was not called to order.? Especially, therclore, one
who, without permission, and conirary to the remoustrance of
the presiding officer, speaks and continues to speak when called

to order, subjects himself to indietment as a disturber.?

Hisses and Applause.— We saw in a note to the last section,
that an audience at a theatre may hiss and appland. But no one
would contend that either wonld be quite lawiul in a solenin,
religious service. Yet even religions meetings have been con-

amount to & conspirucy, and thut the
persons concerned in it might be Trought
to punishment. If people endeavor to
effect an object by tumult and disorder,
they arc guilty of a riot. It is not nec-
egsary, 1o constitute this crime, that
personal violence should have been com-
mitted, or that & house sliouid have been
pulled in pieves.” Clifford v Drandon,
2 Camp. 358, 368, 369, In a note fo this
case, p. 872, the reporter says: “ Mack-
fin. the famous comedian, indicted sev-
eral persons for a conspiracy to ruin him
in his profession. They were tried be-
fore Lord Mansfield ; and, it being proved
ibat they had cotered into a plan to hise
hiin as often as he appeared on the singe,
they were found guilty under his lord-
ghip’s direction; bub the prosecutor de-

clined calling upon them to receive the
judgment of the court. I have not been
abla to find any autlentic account of the
trisl.”  And see ante, § 216, Foreing
One's Way into Meeting, — As to dis-
turbing a lyceum by attempling to force
the way into A room where it was held,
sce The Slate v Yealon, 53 Maine, 125,

1 Hoit v The State, 1 Baxter, 192
And see Fricdlander v. The State, 7 Tex-
as Ap. 204

¢ jlunt v. The State, 3 Texas Ap. 116
Friedlander v The State, 7 Texas Ap.
904 ; 1licks v The State, 60 Ga. 464,
And see Copping v The State, T Texas
Ap. BL.

2 Lanvagter ». The State, 53 Ala. 508

1 The State e. Ramsay, 78 N. C. 448.
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dueted in ways not solemn, with permitted applause if not also
with hisses. In such a meeting, doubtless a round roar might be
sent up, at the proper moment, in praise of the preacher, without
rendering him who worshipped in that form liable to be indieted
for crime. Again, among one class of religionists, & solemn amen
would be permissible, where among another class it would not be.

Meeting not broken up. — When the interruption is of the in-
dietable sort, it need not, to be obnoxions to the law, proceed so
far as to break up the meeting, or create an actual pause in the
proceedings.?

§ 809 @. Carrying Weapons into Meetings. — In some of the
States, statutes specifically forbid the carrying of weapons into
meetings.?

§ 810. The Intent.— In Alabama, a statute having made pun-
jshable “any person who wilfully® interrupts or disturbs any
assemblage of people met for religious worship, by noise, pro-
fane discourse,” &ec., the offence was held not to be committed
when the act was done *recklessly.” The disturbance, to be
within the statute, it was said, must be intentional, in distinetion
from any mere reckless conduct.t  And in North Carolina it was
held, that, where there is no intent to disturb the meeting, one
who is admitted to be conscientiously taking a pars in its exer-
cises does not commit the offence though he joins in the singing
in & voice so peculiar as to create *“irresistible laughter.””3

§ 810 a. Rules of Meeting. — It accords with what has already
been said to add, that, as meetings of different sorts are differ-
ently conducted and with different rights of the audience,’ such
rights must be deemed to proceed from the will of those who
contrel the meetings and are responsible for their resuls. For
example, the presumption is, that the managers of a theatre allow
hisses and applause, such being appropriate to the nature of the
meeting and customary thereat, So every other meeting will
Lave ite implied rules? But, in reason, there may also be ex-
press rules, and to them the attendants on the meeting must cou-

1 Brown v, The State, 46 Ala. 17§ 5 The State ». Linkhaw, 60 N, (. 214,

McElroy v The State, 25 T'exas, 507, ‘ And see Richardsen v. The State, & Tex-
2 Qwens v. The State, 3 Texas Ap. 404  as Ap. 470

PBush v. The State, 6 Texas Ap. 421 & Ante, § 308 and note, 30%.
8 Bpe Stat. Crimes, § 824 7 And see The State v. Ramsay, 78
4 Jlarrison ». The Btate, 37 Ala. 104, K, C. 448,

156 ; Brown v. The State, 46 Ala. 175,
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form. So that, if the managers of a theatre should in terms
forbid by rule all expressions of approbation and disapprobation,
persons voluntarily attending a performance with notice thereof
would be nander compulsion to comply. But it has been deemed
that a rule of a religious society, forbidding any one to leave a
meeting which he has entered antil its services are ended, except
by permission, is void as to one who had no knowledge of it
when entering. “ We think it clearly illegul. It is an infringe-
ment upon natural liberty and private right not to be tolerated.
Nor can it in law excuse or protect the officers of the church
from the responsibility of any crime they may commit in enforeing
such illegal rule.” 1

t People ». Wertendyke, 1 Wheeler raise that question, But plainly, in res.
Crim. Clas. 124, 125. In this ease, there son, if he had knowledge of the rule, he
is no judicial intimation that the result eowsented to it, and by the act of enter-
wonld be otherwize if the person who ing bound himself to a compliance with
undertook to go out knew of the rule its terma.
when he went in. The facts did not

For DRUKKENNESS, see Stat. Crimes. As an exeuse for Crime, pee Vol T,
§ 397418,
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CHAPTER XV.

DUELLING.!

§ 811, The Killing is Murder. — Persons who deliberately en-
gage in & duel, conduncted, however fairly, according to the law of
honor, are not protected by the law of the land ; and, when one
kills the other, the party killing is guilty of murder.?

Seconds, &c,— S0 all present, giving countenance and encour-

agement to the transaction, such as seconds and the like, are in
the same condempation? This extends even to the surgeon.*

§ 812, Acts short of Murder. — In an early English case before
the court of Star-Chamber, it was said in relation to duelling,
“that, by the ancient law of the land, all inceptions, prepara-
tions, and combinations to execute unlawful acts, though they
never be performed, . . . are punishable as misdemeanors.” And
where one of the defendants had sent a challenge, which was
declined, and the other defendant had been the bearer of it, both

1 For matter relating to this title, see  Barronet, Dears. 51; 1 Hawk. P. C.

Yol. . § 10 and note, 145, 540, €54, And
see post, Houzerpe. For the pleading,
practice, and evidence, see Crim. I'roced.
1L § 202 et seq.

2 Vol I. § 10 and note, 664; Case of
Tiels, 2 Howell St Tr. 1083, 1038;
Mawgridge’s Case, 17 Howell St. Tr.
67, 86; Smith ». The State, 1 Yerg. 228,
1 Hawk. P. C. p. 96, § 21. Mr. East
saya: " Where two persons deliberately
agree to fight, and meet for that purpose,
and cne is killed ; the ather cannot help
himself by alleging, that he was first
gtricken by the deccased, or that he had
often declined to mect him, and wyas
urged by importanity, or that he m‘ut
not to kill, but only to disarm his advér-
gary. For since he deliberately cngaged
in an act highly culpable, in defiance of
the laws, he must at his peril ahide the
consequences.” 1 East P. C. 242,

% Vol. L § 628 et scq., 664; Reg. »
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Curw. ed. p. 97, § 31; Reg. r. Young, 8
Car. & P. 644; Heg. v. Cuddy, 1 Car. &
K. 210. Mr. East, after the pasange
quoted in the last note, proceeds « “ Where
the principal in deliberate duelling would
be gnilty of murder, so will his second;
and, some have considered, the second
alse of him who dicd, because the fight-
ing was upon a compact; though Lord
Hale thinks the latter opinion too severe;
but Le says, it is a great misdemneanor
even in him.” 1 Tast P.C. 248 It is
difficult to doubt, that, in matter of
principle, even he is guilty of muorder.
He gave to the unluwful trunsaction
which resulted in death exactly the
game concurrence of his will, and coun-
tenance of his presence, and active exer
tions, which the second of the othor did.

% Cullen ». Commonwealth, 21 Grat
824, And sec Reyg. ». Taylor, Law Rep
20C. C. 147,

GCHAP. XV.] DUELLING. § 813

were convicted for the erime.t The doctrine is therefore settled,
in England and the United States, that all aets of this sort, such
as sending a challenge to fight,? writing a letter to provoke a
challenge,? and the like, are indictable misdemeanors.t Black-
stone puts this doctrine upon the proposition that such acts tend
to excite bréaches of the public peace;® and this proposition is
undoubtedly just and sufficient of itself to support the doctrine.
But it rests equally on other reasons; namely, those which are
found in the law of attempt, as explained in the preceding volume;
and those which are embodied in the law of conspiracy, as set
forth in this volume ; and, when any one of these three reasons
upholds an indictment, it stands. On all three grounds, parties
who fight without the fatal result are punishable.®

§ 213, Meaning of “Duel"— A duel is a fighting together of
two persons, by previous concert, and with deadly weapons, to
settle some antecedent quarrel. Under the South Carolina stat-
ute, it was decided, that any agreement to fight with loaded
pistols, and an actual fighting in pursuance of if, arc a duel; the
matter not depending upon when the agreement was made, but
upon the fact of the agreement.” This is clearly the correct dac-
trine, and the fighting is equally a duel if done with swords or
rifles. Another propesition is plain, that, to constitute a duel,
the fighting need not end fatally. Plainly, also, 2 mere chal-
lenge is not a duel; though, in a liberal use of words, it may
be said to pertain to duelling. Again, if the fighting is a mere
encounter with fists, where it is understond that neither is at lib-
erty to take the other’s life, it is not called a duel. Neither is it
a duel where the fighting is on a sudden outburst of anger, and

1 Case of Duels, 2 Howell St. Tr.
1038, 1048, 1047,

¢ Rex v Philipps, & Fast, 464; Rex n
Newdigate, Comb. 10; Reg. v. Langiey,
2 Ld. Reym. 1029, 1031, 6 Med. 124;
Swmith v. The State, 1 Stew. 606; The
State v. Perkins, 6 Blackf.’ 20; The
State ». Farrier, 1 Hawks, 487,

3 Rex v Rice, 3 East, 581; Rex ».
Williams, 2 Camp. 506 ; Rex v. Plilipps,
6 East, 484 ; 8. ¢. nom. Rex ». Phillips,
2 Buuith, 650,

¢ Commenwealth ». Tibbs, 1 Dana,
5256. Hawkins says: “Itis a very high
offence to challenge another, either by

word or letter, to fight a duel, or to be
the messenger of anch a challenge, or
even barely to endeavor 1o provoke
another to send a challenge, or to fight;
ag by dispersing letters to that purpose,
full of reflections, and insinvating & de-
gire to fight, &e.” 1 Hawk. P, C, Curw
od. p. 487, § 3.

5 4 Bl. Com. 150. And see The State
v. Taylor, 3 Brev. 243, 1 Tread. 107; 1
Russ. Crimes, 3d Eng. ed. 267,

¢ Commonwealth v Eambert, B Leigh,
a3,

7 Herriott ». The State, 1 McMullan,
126,
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not by mutual agreement. There are laws of honor, as they
are called, regulating duels; yet doubtless a fighting may be, in
law, a duel, though these laws are violated, — just as a confine-
ment of a man may be an imprisonment, though not proceeded in
lawfully, It may be a question whether or not the use of deadly
weapons is absolutely essential to a duel 5 but, at least, the fight-
ing must be on such mutual agreement as permits the one to take
the life of the other.

§ 814. The Challenge. — The fighting is usually preceded by
what is termed a challenge. It is immaterial, both under stat-
utes and at the common law, whether the challenge is verbal or
written.! For the crime is in the invitation to fight, and it is
complete when this invitation is in any way delivered.?  The
words also in which it is given are unimportant: if they are
intended for a challenge, and to be so understood, they come
within the law, even thongh, to common apprehension, their
signification is less broad.* But in an old English case, the
words, “You are a scoundrel, and defranded the king of his
duty; I will pick you to the heart, and call you to an account,”
were held, under the circumstances presented to the court, nob
to be sufficient to authorize an information for challenging to a
duel ; though an information was granted on them as for a libelt
There is a difference between challenging and aceepting a chal-
lenge; and the mere expression of a willingness to do the latter
does not constitute the former.

§ 315. Where to be fought. — It makes no differcnce, as to the
indictability of the challenge, that the duel contemplated is to

GHAP. Xv.] DUELLING. § 317

§ 316. statutes. — Bosides the common-law doctrine, we have
various statutes, national and State, against duelling, and sending,
receiving, and carrying challenges® to fight, and against some
other offences connected therewith.? Scome of the statutes are
broader in their terms, some are less broad, than the common
Jaw. The Alabama act, for instance, does not extend to the
case of giving a challenge; and the court seems to have enter-
tained the opinion, that it operates as a constructive repeal of
the common law on this point;3? a conclusion, however, which
is repughant to the doctrines of statutory interpretation generally
applied elsewhere.t

§ 317. The Punishment. — Where the duel amounts to a felo-
nious homicide, the punishment is not a part of the case needing
explanation here. The minor offences now under consideration
are migdemeanors at the common law, and the observations made
in the former volume concerning the punishment of misdemeanor
are applicable to them.® A statute which provides, that the of-
fender “shall be incapable of holding or being elected to any
post of profit, trust, or emolument, civil or military, within this
State,” was held in New York-to be constitutional.t

L The bearer, it has been held, must Moody » Commonwealth, 4 Met. Ky, 1;
know that what he carries is a challenge. Heffren ». Commonwealth, 4 Met. Ky. G,

United States v, Shackeiford, 8 Cranch,
C. C. 178,

2 The South Carclina act of 1312,
against sending-a challenge, embraces
the principals. The State ». Dupont,
2 McCord, 334. And seo further for the
construction of this stutute, The Btate ».

8 Smith v The State, 1 Stew. 508.

£ Stat. Crimes, § 154-169,

5 Vol I § M0-047,

¢ Barker ». People, 3 Cow, 633, 20
Johns, 4567; Vol. 1. § 844, See, also, as
to this, Commonwealth . Jones, 10
Bush, 725

take place in another country or State.

i The State ». Perking, 6 Blackf. 20;
1 Hawk. P. €, Curw. od. p. 487, § 8.

? The State v Taylor, 1 Tread. 107;
Commonwealth v Tibbs, 1 Dana, 525,
Attempt short of Challenge. — The
sending of a letter provoking a challenge
.8 an offence, though the letier never
reaches its place of destination. Rex o,
Williams, 2 Camp. 508,

% Commonwealth » Tope, 8 D-."
418; Ivey v. The State, 12 Ala. 270}
Gordon v. The State, 4 Misso. 376, And
gee The State v Favrier, 1 Hawks, 487,

1 Rex » Pownell, W. Kel. 8. In
Illinois it has been deemed not to be &
challenge to send aletter containing such
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expressions as, % Jt appears that a nife is
your faverite of setling fuses, and if so
Biea the case you can consider that it will
sute me you are a Cowerd and darsent
to except of the offer, i want the zame
change of sharpening mi nife you ean
get your day and i will be on hans.'
Aulger 2 People, 54 I11. 486.

3 Commonweslth # 'Cibbs, 1 Dana,
625,

% The State v. Farrier, 1 Hawks, 437 ;
The State v. Taylor, 3 Brev, 243, 1 Tread.
107 ; Isey ». The State, 312 Ala, 276 Vol
1. § 143. See The State ». Cunningham,
2 Speers, 246,

Cunningham, 2 Speers, 24§, See also

For EAVESDROPPING, see Vol. L. § 1122-1124,
ELECTION FRAUDS AND OBSTRUCTIONS, sce Stat. Crimes.
voL. 11 12 177
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CHAPTER XVI.
EMBEZZLEMENT.1

§ 318. Introduction,
219-830. 1listory, Statutes, and General View.
431-851. Classes of Persons embezzling.
352-855. Confidence in the Person embezzling.
256-371. Thinyg embezzled.
372-578, Act by which Embezzlement is effected.

79, The Intent.

230-3%3. Remaining and Connected Questions.

§ 818, Order of this Chapter. — We shall consider, I. History,
Statutes, and General View; II. The Classes of Persons emhbez-
zling ; I11. The Confidence in the Person embezzling; V. T}Ee
Thing embezzled ; V. The Act by which the Embezzlement is
effected; VI The Intent; VII. Remaining and Connected

Questions.

1. History, Statutes, and Feneral View.

§ 819. Origin of the Law. — The law of embezzlement is stat-
wtory. It sprang from attempts to amend the law of larceny ;
and is, indeed, a sort of statutory larceny.

Stat. 21 Hen. 8. — The first statute on the subject was the
English one of 21 Hen. 8, ¢. 7, which, after a considerable pream-
ble, provides, that, where any * caskets, jewels, money, goods,
or chattels” are delivered to servants by their masters or mis-
tresses “ to keep, —if any such servant or servants withdraw
‘him or them from their szid masters and mistresses, and go away
with the said caskets, &c., to the intent fo steal the same, and
defraud his or their said masters or mistresses thereof, contrary
to the trust and confidence go him or them put by his or their
gaid masters or mistresses; ‘ else, being in the service of his
said master or mistress, without assent or commandment of

1 For matter relating to this title, see and evidence, see Crim. Proced: IL
Vol. 1. § 567. And see thie volume, § 314 et seq. See, aleo, Stat. Crimes,
TarceExyY. For the pleading, practice, § 271, 418
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his masters or mistresses, he embezzle the same caskets, &c., or
vtherwise convert the same fo his own use, with like purpose
to steal it,”” — if the property is “of the value of forty shillings
ur above,” the transaction shall be felony; provided (§ 2), that
this act shall not extend to “any apprentice or apprentices, nor
to any person within the age of eighteen years,” &e.

§ 320. Object of this Statute — How interpreted. — According to
tlie preamble, this statute was passed to remove doubts, whether
or not such misbehavior was larceny at the common law. By
construction, it was strictly confined to goods delivered to the
servant to keep ; not extending to money collected, or received
on a sale of property, and the likel

Whether Common Law with us. ~— No reason appears why this
statute should not have a common-law force in this country,?
though there is little practical scope for it. In fact, it may be
deemed a mere confirmation of a common-law doctrine concern
ing larceny.?

Re-enacted. — It has, in substance, been adopted into the legis-
lation of New Jersey, New York,* and perhaps some of the other
States. :

§ 821. Modern Enactments : —

Stat. 39 Geo. 3. — Coming now to the statutes of embezzle-
ment, as the term is known in the modern law, we have, in the
first place, of principal enaclments, Stat. 39 Geo. 3, ¢. 85, A. D.
1799. Though adopted since the Revolution and repealed in
England, the books contain so many cases adjudged upon it, now
constantly referred to as authorities in the exposition of our own
statutes, that its insertion here is imperative. After a preamble
it proceeds: “If any servant or clerk, or any person employed
for the purpose in the capacity of servant or clerk, to any person
or persons whomsoever, or to any body corporate or politic, shall,

11 Hawk. P. . Curw. ed, p. 155,
156. And see, concerning this statute,
2 Fast 1. C. 560-it4; People ». Hennes-
se¥, 10 Wend, 147, 161. The statute,
having been repedled, was re-enacted by
b Eliz. . 10.

2 Kilty, Report of Statutes, 71, seems
to think it is not of force in this country ;
white the Vermont court, in The State .
White, 2 Tyler, 852, and the Pennsyl-
vania Judges in Report of Judges, 8

Binn. 595, 618, have declared that it
is.
¥ 2 Tast P.C.564. The English com-
missioners observe, ‘'that this statute
was superseded by subsequent declara-
tions of the common law, which were
more extensive in their operation than
the statute iteelf.” 1st Rep. Eng. Crim.
TLaw Com. A, b. 1834, p. 21,
£ People ». Hennessey, 156 Wend. 147

161,
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by virtue of such employment, receive or take into his possession
any money, goods, bond, bill, note, banker’s draft, or other valu-
able security or effects, for or in the name or on the account of
his master or masters or employer or employers, and shall frand-
ulently embezzle, secrete, or make away with the same, or any
part thereof; every such offender shall be deemed to have felo-
niously stolen the same from hig master or masters, eraployer oT
employers, for whose use, or in whose name oT nAIes, or on
whose aceount, the same was or were delivered to or taken into
the possession of such servant, clerk, or other person so employed ;
althongh such money, goods, bond, bill, note, banker’s draft:., or
other valuable security was or were no otherwise received indo
the possession of his or their servant, clerk, or other perso-n B0
employed ; and every such offender, his adviser, procurez, aider,
or abettor, being thercof lawlully convicted or attaiuted, sha-ll
be liable to be transported to such parts beyond the seas as his
majesty, by and with the advice of his privy council, shall
appoint, for any term not exceeding fourteen vears,” &e.!

§ 822. Stat. 7 & 8 Geo. 4.— In 1827, the foregoing sta-t.ute was
superseded by T & 8 Geo. 4, c. 29, § 47. As to the provision now
under consideration, this statute is precisely like the former one,
except in employing some briefer forms of expression. It enacts
« that, if any clerk or servant, or any person employed for‘ the
purpose or in the capacity of a clprk or servant, shall by virtue
of such employment receive or take into his possession any chat
tel, money, or valuable security, for or in the name or on the ac-
count of his master, and shall frandnlently embezzle the same,
or any part thereof, every such offender shall be deemed to have
feloniously stolen the same from his master, although such chat-
tel, money, or seeurity was not received into the possession of
such master otherwise than by the actual possession of his clerk,
servant, or other person so employed ; and every such offender,
being convicted thercof, shall be liable at the discretion of the
court to any of the punishments which the court may award,”
&c.2 This was, till recently, the leading Tnglish statute on the
gubject ; but there were sta’ Yes of secondary importance, pro-
viding for cases which this one'was not sufficiently broad to com-
prehend.

1 Apd see 1 Hawk. P, C. Curw. ed. p. 2 See 2 Russ. Crimes, 3d Eng. ed. 167,
167; & Chit. Crim. Law, 820c.
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§ 323. stat. 2¢ & 25 Viet. — But, at the present time, the pro-
visien thus recited is superseded by 24 & 25 Vict. c. 96, § 68, as
follows : “ Whosoever, being a clerk or servant, or being em-
ployed for the purpose or in the capacity of a clerk or servant,
shall fraudulently embezzle any chattel, money, or valuable secu-
rity, which shall be delivered to or received or taken into posses
gion by him for or in the name or on the aceount of his master
or employer, or any part thercof, shall be deemed to have fcloni-
ously stolen the same from his master or employer, although such
chattel, money, or security was not received into the possession
of such master or employer otherwise than by the actual posses-
sion of his clerk, servant, or other person so employed,” &c. And
the reader perceives, that this statute operates to change the Eng-
lish law of embezzlement in one or twe particulars, yet, in others,
to leave it as before.l

§ 324. Our Statutory Laws:— :

General View, — Our law of embezzlement, therefore, had its
origin in English statutes, not in the common law of England, or
in any statutes which, by reason of their early date, became com-
mon law with ns. We have deen that the earlier and later Eng-
lish statutes have differed somewhat from one another; ours, in
a sort of general way, are modelled on the English, yet differing

1 How differs from Earlier Pro-
visions. — Mr. . Greaves says: * The
words of the former enactments were,
shall, by virine of such empluyment, receive
or take into his possession any chuttel,
&c., for or in the name or on the aciount
of his master’ In (he present clause
the words ‘by virtue of such employ-
ment ’ ure advizedly omitted in order to
enlarge the enuctiment, and get rid of the
decisions on the former enactments. The
elause is so framed as to inclode every
case where any clinttel, &e,, is delivered
to, received, or taken possession of by,
the ¢lerk or servant for or In the name
or an account of the master. IE, there-
Tore, a man pay aservant money for his
master, the case will be within the stat-
ute though it was neither his duty to
receive it, ner had he authority to do
& ; anid it is perfeetly just that it should
be s0; for, if my servant receive a
thing, which is deliversd to him for me,

his possession ought to be held to be my
pusseseion, Just as muech us if it were in
my houge, or in my cart.  And the effect
of this clause iz to make the possession
of the servant the possession of the
master wherever any property comes into
his possession within the terma of this
clause, 8o as to make him guilty of cm-
bezzlement if he eonverts it to his own
use. The cases of Rex ». Snowley, 4
Car. & P. 390; Crow’s Case, 1 Lewin, 85;
Rex ». Thorley, 1 Moody, 543; Rex »,
Hawtin, ¥ Car. & P. 281; Rex o. Mel-
lish, Russ. & Ry, 80, and similar cases,
are cobsequently po anthorities on this
clanse. These cases and the words of
the former and present clauses were
brought before the select committee of
the Lords, and they unanimously agrecd
that the law ought to be altered, and that

.the present clause did alter it effectually.”

Grea. Crim., Law, Acts, 166,
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more or less from them, and they differ from one another. I
will not be hest to burden these pages with a collection of Amer-
ican statutes here, but we shall see somgthing of their differeyes
as we proceed.

§ 825. Further General Views : —

Embezzlement, what. — In terms not very precise, the offence
to be discussed in this chapter may be described as the embez-
zling of property designated by the statutes, by the persons, and
under the circumstances specified thercin.! And ewmbezzlement
is, as proposed to be defined in New York, *the fraudulent
appropriation of property by a person to whom it has been in-
trusted.”? This definition is a good one, taken in conncetion
with statutory provisions in harmony with it ; but, for a general
definition, to be applied to varying and unknown statutes, some
extending the offcnce to greater numbers of classes of fiduciary
persons and to more kinds of property than others, and some
requiring different circumstances of possession from others, the
following is preferred : Embezzlement is the fraudulent appro-
priation of such property as the statutes make the subject of
embezzlement, under the circumstances in the statutes pointed
out, by the person embezzling, to the injury of ifs owner. It i3
true, that this does nof appear to be reslly a definition at all;
and, indeed, there is a sense in which it is not, because, of neces-
sity, since the offence is statutory, we are obliged to look to the
statute for its exact limits. ‘

§ 826, cCantion.— Secing that the statutes are numerous, and
in some respects diverse in their provisions, the practitioner
should be cautious about coming to conclusions, upon a question
under the law of embezzlement, unless, when he cxamines a
decision relied upon, he first secs whether the statute on which
it was rendered is, in its terms, the same with the one of his own
State.?

§ 527. Whether Embezzlement 1s Larceny. — The statutes, above
guoted, the reader perceives, declare that the person embezzling
“ghall be deemed to have felpniously stolen ™ the thing embez-
zled. And this is the more ¢ Yumon form of the cnactment, not
only in England, but likewise in this country. Under these

1 Ex parte Hedley, 31 Cal. 108, 111. ? Griffln v. The State, 4 Texas Ap.

2 Draft of a Penal Code, 4. D, 1864, 300,400,

§ 601.
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statutes, is embezzlement larceny? In one view it plainly is;
because the law ig, in the absence of a constitutional impediment,
what a statute declares it to be. Therefore, — _

Receiving Stolen Goods, — If, after goods are embezzled con-
trary to a statute in this form, a third person feloniously receives
them, he may be convicted on a count charging him with receiv-
ing stolen goods knowing them to be stolen.!

Form of the Indictment.— Yeb, in matter of form, a person
indicted for larceny cannot be convicted on evidence showing a
statutory embezzlement ; but the indictment for the embezzle-
ment must be framed upon the statute.? Counts for larceny and
for embezzlement may perhaps be joined ;3 or, to be exact, they
may be where embezzlement is, like larceny, a felony ;* but,
where the one is felony and the other misdemeanor, they can-
not be joined under the common-law rules on the subject, while
under modifications prevailing in some of our Sfates they may
bes Hence, —

Separate Offence.— In a practical view, this sort of statutory
larceny is a separate offence, called cmbezzlement; and, under
the latter name, and as a crime by itsclf, it is usually freated of
in the books. Some of the American enactments depart from
the Inglish model, by omitting the clause which declares the
offence to be larceny.

§328. Whether same Act both Embezzlement and Larceny.—
According o a doctrine brought to view in our first volume,? if
embezzlement is misdemeanor while larceny is felony, the same
evil act cannot be both; that is, if it is made embezzlement by
the statute, as interpreted by the courts, it cannot thereafter be a
larceny, whatever it was before ; or, if it is still a larceny, it can-
not also be embezzlement. But where both crimes are of the
same grade, it accords with established principles o hold, that,
if an act is sufficlently covered by the terms of the statute, it is
embezzlement, while still, if before the statute it was larceny, it
remains such, and it may be indieted as the one or the other at

! Reg. v Frampton, Dears. & B. 535,  Gorbutt, Dears. & B. 168. For the reason
2 Crim. Proced. {I. § 316-818; 1 Hawk. of this, see Stat. Crimes, § 414-459,
P, C. Curw. ed. p. 158; Commonwealih 3 3 Chit, Crim. Law, 921; ¥ Russ
v. Simpson, % Met. 188; ¥ulton ». The Crimes, 3d Eng. ed. i85
State, 8 Eng. 183. Arnd see People v, 4 Crim. Proced. L § 424,
Allen, 5 Denio, 76. Sece Reg. v. Moah, 5 Crim, Proced. 1 § 445, 446,
Dears. 626, 36 Eng. I. & Eqg. 592; Heg. v. ¢ Vol. I. § 787.

183



§ 329 SPECIFIC OFFENCES. [BOOK X

the election of the prosecutor.) In fact, most of the statutes on
this subject make cmbezzlement a felony, the same as larceny.
Still it is sometimes assumed, that the two offences of larcgny
and embezzlement do not run into each other, but that witwe
the one ends the other begins.? And Chitty seems to look upon
the statute as not applying to cases which were larceny at the
common law.® On the other hand, the English commissioners,
while proposing a rule the reverse of this which Chitty seewms to
accept, observe, it ¢ is, perhaps, in strictness unnecessary,” being
«founded on the well-known principle that no one shall take ad-
vantage of his own wrong.”* As just intimated, this is plainly
the sound view of the common law.®

§ 829, Continued. — Such, also, is the plain dictate of reason.
Suppose, for instance, the taking of the article alleged to have
been embezzled was such as amounts to a common-law larceny
of it, why should not an indictment for this embezzlement be
maintainable at the election of the prosecuting power, as well
as one for larceny, provided the act done was within the terms
of the statute, and no previous prosecution had been had for it
as a larceny? This question, of course, assumes that there is
no technical objection, such as occurs where embezzlement is
only a misdemeanor while larceny is felony. But, again, if a
man claiming to be a servant should sell an artiele of his master’s
under circumstances to make the sale of it a larceny of the arti-
cle, yet also to bind the master by the sale, the money received

! Stat, Crimes, § 143, 154, 164, 173, embezzlement, but is guilty of simple
174, larceny, or of larceny as a clerk, &e,, and
2 JPulton e The State, 8 Eng. 168; thereupon such person shall be liable to
Kihs = Peaple, 81 IIl. 599; pust, § 366, be punished in the same manoer as if he
867 and note. had been convicted upon an indictmens
8 8 Chit. Crim. Law, 921, referring to  for such larceny.” Stat, 14 & 15 Viet.
Eex v. Headge, 2 Teach, 4th ed. 1033, c. 100, § 13. See Arclb. New Crim, Pro-
Russ. & Ry. 160; Peck's Case, 2 Stark, ced. 458, This statute was re-cnacled in

Ev. 842

4 Act of Crimes and Pumishments,
AT 1844, 10188, The arliament, how-
ever, finally adopted the provision, that,
“if, upon the trial of any person indivted
for embezzlement, &e., it shall be prove
that he tovok the property in question in
any guch manocr as to amount in law to
larceny, he shall mot by reason thereof
be entitled te Te acquitted, but the jury
shall be at liberty to Teturn, as their ver-
dict, that such person s not guilty of
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nearly the same words, in 24 & 25 Viet.
¢ 96, § 72, which superseded it, and con-
tained also the like provision to meet the
cage if the ndietirent should be for Jar-
veny, and the proof should be of embezzle-
ment. As to the construciion of these
enactments, sec Reg, ». Gorbuti, Tlears.
& B. 165,

3 Bee, on this question, the priociples
stated in Btat. Crimes, supra, and Vol. I,
§ 791, 709, 812-815, 1080, 1064.
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for the article would belong to the master, and an indictment
ought to lie for embezzling this money. In this instance, the
two transactions would be distinct; and, though embezzlement
were misdemeanor and larceny felony, either form of the prose-
cution should properly be maintainable. Still it is plain to one
who has read ali the cases, that, in some of them, these obvious
distinctions have becn overlooked.

§ B30, Diversities of Statutes — Consequences. — I OUr eXaini-
nations of this erime, we should constantly bear in our minds what
has been already mentioned, that these statutes, English and
American, are numerous, and differ more or less both in language
and in meaning. A dozen differing statutes may be found to be
alike at particular places; or, if not in exact phrase, so nearly
50 that the decisions upon any one of them may be received as
reasonably safe guides for the exposition of any other. At other
places, the dissimilar terms may require dissimilar judgments.
The result is, that our inquiries in this chapter are of a compli
cated nature; and, if we would prosccute them to any profit, we
must constantly keep in cur minds both the words of the stat-
utes, and the legal principles on which the individual adjudica-
tions proceed.

II. The Classes of Persons embezzling. |

§ 331. General View.— These statutes of embezzlement, being
penal, are not to bhe extended by construction to persons not
within their words, even though within their obvious spirit and
intent.! Now, the reader has seen, that there are various terms,
such as “agent,” “servant,” « elerk,” and the like, employed in
them, to designate the classes of persons within their penalties.
In «Statutory Crimes,” is given a brief view of the meaning of
some of the words ;2 but we must also look at them here, with
special reference to the present subject.

§ 332. Agent — Bervant — Clerk. — The most frequent torms
to indicate the person embezzling, are * agent,” “gervant,” and
“clerk.” Wesaw, in « Statutory Crimes,” that, acecording to an.
old doetrine, now exploded in England, and not uniformly fol-

1 Btat. Crimes, § 119, 193, 194, 220. 1 Bee Stat. Crimes, § 271, 528,
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lowed in this country, when a statute enumerates several things,
in words so broad in meaning as to overlie one another, the less
specific are narrowed in the interpretation to prevent this oyer-
lying.”1 Now, the words of our principal statutes are « agkimt,
servant, or clerk;” and, if the exploded doctrine were to be
applied to them, the person offending could be deemed to belong
to only one of thes¢ three classes, not to two or to all, and the
pleader must select, at his peril, one, and only one, which the
count should charge him as being. But the anthor is not aware
that any attempt has been made to apply this dostrine to these
statutes; consequently, if the pleader is satisfied the defendant
is either an “agent,” a * clerk,” or a “servant,” he selects the
term which pleases him best; then, should the proofs sustain
the allegation in this respect, all is well, though it should appear
that one of the other statutory terms would be equally appro-
priate.2

§ 833. Comrelatives — Master, Servant — Principal, Agent -— Clerk,
Employer. — In considering whether a person is a servant, &e.,
or not, we should bear in mind, that, as in matrimonial law
there cannot be a wife without a husband? so in the law of
embezzlement there cannot be a clerk without an employer, a
servant without a master, an agent without a principal. This
is a nice test, yet it is an important one. Let us see, a little,
how it is applied.

§ 334. Dlustrations — (Officers in Corporations — Relations to
Fellow-officera}. — Thus, in an action of slander for accusing the
plaintiff of embezzlement as the servant of the mayor, aldermen,
and burgesses of the borough of Warwick, the evidence of his
being such was, that he was one of the four chamberlains of
some commonable lands belonging to the borough, chosen at a
court-leet, and sworn in by the steward. The dutles of cham-
berlain, which are discharged gratuitously, are to collect money
from persons using the lands; to employ it in keeping them in
order; to account, at the end of the year, to two aldermen of
{he corporation; and to pay over any balance to his successor
in office. And it was held, Vat, this being his relation to the
boroagh, and these his duties, he could not be guilty of embez-

1 Stat. Crimes, § 247, % | Bishop Mar. & Div, § 161, 874; 1
% And see Stat. Crimes, § 326. Ib. § 156, 698, 700, T0L.
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Zlement, within Stat. 7 & 8 Geo. 4, ¢. 29, § 471 Said Bayley,
B.: «The statute appears to me to apply to ordinary clerks or
servants, baving masters to account to for the discharge of their
duiies. Now, can the plaintiff be said to be such clerk or ser-
vant? He was not nominated chamberlain by the mayor and
corporation, or by the commoners, but by the jury of the court-
leet held annually by the corporation as lords of the manor, and
was sworn in there, as many other persons are. Then, can the
mayor and corporation be said to be his masters within this act?
In the cases cited for the plaintiff,? the parties churged with
embezzlement stood in the characters of plain and ordinary ser-
vants appointed to collect money for, and to pay it over to, their
employers, ¢.¢., the party appointed by the oversecrs to reccive
money. The parish clerk, who received and misapplied the sac-
rament money,® was held not to be within the statute, beeause
it could not be said whose servant he was, or in whom the right
to tlie money was. But I am of opinion that this plaintiff is not
a clerk or servant within the fair meaning of the act; for he
filled a distinet office of his own, in respect of which he received
money which he was entitled to keep till the year ended, and
was not bound to pay over at any time, as a merc clerk or ser-
vant would have been.” ¢ And in the same case was cifed also
one of an indictment against the accountant of Greenwich hos-
pital: he was held not to be a servant within Stat. 839 Geo. 8,
¢. 85, which, in its words, expressly comprehends servants of
bodics corporate ; because he was a sworn officer, not smployed
a3 an ordinary servant.’

§ 335, Continued — (Priendly Bocieties ). — Again, though in
England the treasurer of a friendly socicty is bound by the
statute to account to the trustees in whom the funds of the
society are vested, yet, being an officer, whose duties are defined
by law and by the rules of the society, the trustces are not hig
masters or employers, and he is not their servant or clerk. © The
treasurer,” said Bovill, C. J., *is an accountable officer, but not
a servant.’® Yet a treasurer, if employed by the frustees out-

L Ante, § 322, 4 Williams v. Stott, 3 Tyrw. 638, 1
* Rex v. Squire, Russ. & Ry. 849, 2 Cromp. & M. 675. And see Kimball »,
Stark. 349; Rex o. Tyers, Russ. & Ry. DBoston, 1 Allen, 417,

402 ; Bex v Beacall, 1 Moody, 16 $ Anonymous, stated 8 Tyrw. 692,
8 Rex o Burton, 1 Moody, 237, See ¢ Heg. r. Tyree, Law Rep. 1 €. C. 177
also Rex v Kettleton, 1 Moody, 260, 182,
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side of his legal duties as treasurer, may thus become their elerk
or servant, notwithstanding he is also their treasurer; and, as
such, may be guilty of embezzlement within the statutel :

§ 886, Continued — {Officer — Whether Servant, &c.). — Stitkit
is possible for one to be an officer of a corporation, and at the
same time ic be the corporation’s agent, servant, or clerk, by
teason of his office. Thus in Hngland, if, pursuant to a statute,
the inhabitants of a puarish eleet an assistant overseer of the poor
and defiue his duties, and then he is appointed to the office by
warrant from two justices of the peace as the statute also dircets,
and then he appropriates to his own use moeneys received by vir-
tue of his office, he may be deemed & servant of the inhabitants
of the parish, and, as such, convicted of the embezzlement.?

§ 337. Corporation as Master. — It is, therefore, no objection
that the master or employer of the person indicted as a servant
or clerk is, instead of being a private individual, a corporation.
Thus, though the former linglish statute 7 & 8 Geo. 4, ¢. 29,
§ 47,2 does not use this word corporation, yet by construction
it extends to the servants of these artificial bodies, the same as
of natural persons.* :

§ 338. continued. — On the other hand, a statute of New York
makes it cmbezzlement *if any clerk or servant of any private
person, or of any copartuership (except apprentices and persons
within ihe age of eightecn years), or #f any officer, agent, clerk,
or servant of any incorporated company, shall” commit the for-
bidden act. And it was held by a majority of the court, that
the keeper of a county poorhouse, employed by the superinten-
dent of the poor of the county, is not a servané of any “private
person,” or of any *incorporated company,” within the meaning
of this statute, though the superintendent of the poor, his em-
ployer, may be deemed an incorporate person. “ My impression,”

1 Reg. ». Murphy, 4 Cox C. C. 101 2 Ante, § 322,
And see the observations on this cage in ¢ Willlams ». Stott, 1 Cromp. & M.
Reg. v Tyree, supra. I think the doc- €75, 689, 3 ‘U'yrw. 688 ; Reg. ». Townsend,
irine of the text may fairly enough be 1 Den. C.C.167,2 Car. & K. 168 ;3 Reg. o
derived from these cuses; though, . Welch, 2 Car. & K 206; Archb. New
Reg. v. Murphy, the defendant was not? Crim. Praced. 419, 451; Stat. Crimes,
in faet treasurer in the sense in which § 212; Commonwealth z. Wyman, 8
he was such in Reg. v. Tyree. Bee, also, Met. 247; eg. o Atkinson, Car. & M.
Reg. v. Stainer, Law Rep. 1 C. C. 250, 625, 2 Moody, 278; Rex u Hall, 1

4 Reg, v. Carpenter, Law Rep. 1 C.C. Moody, 474.
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said Selden, J., “after a careful examination of the subject, is,
very decidedly, that the statute was never intended to embrace
the agents or servants of any public body, either politic or cor-
porate,”’! This is contracting the statute nunder a very strong
pressure of striet interpretation, — hardly in accordance with the
geveral doctrine.

§ 339, Ilegal Bociety. — But where an association of persons
was unlawful because of its administering to members an oath
made unlawful by statute, svme of the judges held, that, for this
reason, its servant embezzling its money does not becoms in law
guilty of the offence.? Yet if a society, otherwise lawful, has
some rules which are against the policy of the law as being in
restraint of trade, an officer of it may still commit embezzlement
of its funds.?

§ 340. Appointing Power. — A person may be the servant or
clerk of an individual or corporation, though the appointing
pewer is in ancther* Therefore, — _

Letter-Carrier. — One whom a post-mistress employs as a letter-
carrier, paying him a weekly salary, to be refunded to her by the
post-office, is a person employed in the post-office, within Stat.
52 Geo. 8, c. 143, § 25

Formal Appointment. — The servant or clerk need not have
received a formal appointment in fact, and especially none need
be proved, if only he has been permitted to act and has acted as
stich, and this is shown.®? Even were he hired in another rela-
tion, but served sometimes in this, in which he embezzled the
money, it is sufficient.’

1 Coata v. People, 22 K. Y. 245, 247,
And see Coats v People, 4 Parker, C. C.
602. The report in 22 N, Y, misprints
the ““if” which I have put in italics,
“of.?

® Reg. ». Hunt, § Car. & P. 642, Sce
Rex ». 1lall, 1 Moody, 474 ; Reg. v Mil-
ler, 2 Moody, 249; Rex o Beacall, 1 Car.
& F. 454, 457,

2 Heg. v. Stainer, Law Rep. 1 C. C.
230.

¢ Rex v. Jenson, 1 Moody, 434; Reg.
. Miller, 2 Moody, 249; Reg. v, Calla-
han, & Car. & I, 154, Sce Reg. v Harris,
Dears. 344, 25 Eng. L. & Eq. 579, 23 Law
J.ox.os. M. C. 118, 18 Jur. 408; Heg. »
Beaumimt, Dears, 270, 24 Eng. L. & Eq.
663,

5 Rex v. Salisbmry, 5 Car. & P. 155.

¢ Rex #. Rees, 8 Car. & I, 606; Rex
v, Beacall, 1 Car. & I, 457, And sea
Rep. v Townsend, Car. & M. 178; Rex
v. Hall, 1 Mondy, 474,

7 Rex e Barker, Dowl & Ryl N, P.
19. Duties defined. — In one case, the
prisoner was the paid scorctary of a
building socicty, whose surplus funds
were lent upon mortgage. It was mo
purt of his duty, as detined by the rules,
to receive the money when the mortgages
were redeemed; but the rules had not
been adhered to strictly, and the prisoner
had been in the habit of receiving this
money, giving in exchange for it receipts
previonsly signed by the trustees. And
it was held, that, when he had mizappro-
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§ 341. Payment. — The mode of payment, or, ordinarily,

whether the person is to be paid at all or not,! has no controly .
ling effect on the question whether he is a servant, clerk, or the

Yike ; if only this circumstance does not operate to place him in
gome relation incompatible with the relation we are considering ;
as, for instance, fo make him a partner? Thus, —

Traveller on Commission. — If he travels to take orders for
goods, and the money paid for them, and has a commission on
his orders and receipts, instead of a salary, paying out of his
receipts his expenses as he goes, he may still be a clerk? Buta
traveller on commission is not necessarily such.®  Consequently,
in England, if one who has a commission is to take orders or
not, as he pleases, and travel when and where he pleases, he is
not deemed to be a *servant,” because he is not under suffi-
cient control of & master® And for the same reason he appears
not to be even a “clerk.”¢ ‘But he is an “agent.” "

priated such money, he was rightly con-
victed of embezelement; for he had
received it by virtue of his employment
us ascertained by the actual course of
bnsiness. *“ Although,” said Xrle, C. J,
“ he was the secretary, and, as such, had
his duties pointed out by the rules, yet
he muay also have had olher duties as
clerk to the teustees ; and, while the one
get of duties would depend on the rules,
the other would be ascertained by the
actnal course of bnsiness.” Reg. »
Hastie, Leigh & . 289, 274,

1 Bee Willlams ». Btott, stated ante,
§ 884; Neg. ». Smith, 1 Car. & K. 425,
The compensation is matter proper to be
considered in connection with other eir-
cumstances, as in the case of Reg. o
Batty, 2 Moody, 257, where it is ob-
served : * The wages made the prisoner
a servant,” And see Reg. ». Hoare, 1
Fost. & I, B47.

2 Gee Holme's Case, 2 Lewin, 258;
post, § 542, 343,

8 Rex o, Carr, Russ. & Ry. 198; Reg.
v. Tite, Leigh & C. 20,8 Cox C. C. "‘t
Reg. ». Bailey, 12 Cox C. C. 56. In 1.
case of Reg. v. McDonald, Leigh & C.
85, the prisoner was a cashier and col-
lector to commission agents. He was

paid partly by a salary, end partly by a
percentage on the profits; but was not
to eontribute to the losses, and he had
no contrgl vver the management of the
business, And it was held, that Lo was
a servant, within Stat. 7 & 8 Geo. 4, c.
20, & 47 {ante, § 322), and not a partner,
Said Pollock, C. B.: “Two men may
be partners with respect to third persons,
and yet not parthers fnier se. Here the
prisoner was a servant to the prosecu-
tors, and bad a sulary of £180 a year,
which was afterwarda increascd by giv-
ing him a percentage on the profits; and
it is therefore contended that he was a
partner in the business. Tt is quite clear,
that, aithough there might be a partner-
ship quoad third persons, there was none
infer g, o ag to entitle the prisoner to
help himself ta his masters’ property.”
p. 88.

¢ Reg. ». Kegus, Law Rep. 2 C. C, 34,
12 Cox C. C. 432,

5 Reg.v. Bowers, Law Rep. 1C. C. 41,

& Reg. v Marshall, 11 Cox C. C. 450,
In Reg. v. Turner, 11 Cox C, C. 51, 563,
Lush, J., said to the jury: “If a peraon
says to another carrying oa an indepen-
dent trade, ‘If you get any ordera for
me I will pay you a cemmission,” and

7 Poat, § 346.
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Right to Mix the Fund. — In Massachusctts, a person employed
by the proprietors of a newspaper establishment, to collect bills
on commission, was held not to be indictable within the statute,
on the ground, however, of his having the right to mix the money
collected with his own money.!

Stage Driver — Captain of Barge. — One is a servant who drives
a stage, and has for his pay the gratuities.? And a person whom
the owner of a colliery employs, as captain of a barge, to carry
out and sell coal, receiving for his compensation two-thirds of the
price taken above what would be charged at the colliery, is the
owner’s servant.?

§ 342. Common Carrier. — In an English case, the prisoner’s
only employment was to carry unsewed gloves from a glove
manufactory doing business at a certain place to glove-sewers
at another place, to take back the gloves when sewed, to receive
the money for the work, and to pay it over to the sewers, with
a deduction for his charges. The court held, that he was not
a servant of the persons defrauded; Coleridge, J., observing:
“The ordinary relation of master and servint cannot be said
to have subsisted between them: the women [glove-sewers]
would not have been responsible for the nogligence of the pris-
oner; and, unless there were decided cases precisely in point,
we could not come to the conclusion that he was a servant to
them, within the meaning of the statutes against embezzlement.
Though some of the decisions go very far in making persons
liable as servants to punishment for embezzlement, none go so
far as this. The prisoner was in fact a common carrier for ail

that person receives money and applies
it to his own use, he is not guilty of em-
bezzlement, for he is not a ‘clerk or
servant;’ but, if a man says, ‘I employ
you and will pay you, not by salary, but
by commissien,” then the person em-
ployed is a servant. And the reason for
such distinction is this, — that the per-
son employidg has no control over the
person emptoyed as in the first case, but
where, as in the second instance I liave
put, one employs ancther and binde him
to use his time and services about his
(the employer’s) business, then the per-
eon employed is subject to comtrol
Here Turner agrees with Mr. Edwards
that he shall and will from the date of

the agreement ‘act ss the traveller of
the said Richard Edwards, and diligently
employ himseclf in going from town te
town. . . . and soliciting orders” It is,
therefore, clear that he was employed
as ‘clerk or servant’ by Mr. Edwards,
who had full control over his time and
services.” Andsee Reg. v, Mayle, 11 Cox
C. C. 150; Reg. v Walker, Dears. & B.
600,58 Cox C. C.1; Reg. ». Thotnas, 6 Cox
C. C.403; Reg. v Hoare,1 Fost, & F. 647,

1 Commonwealth v. Libbey, 11 Met.
B4; post, § 570. And gee Trafton =
United States, 8 Story, 646, 653.

7 Reg. v. White, 8 Car. & P 742,

2 Rex v Lartley, Russ. & Ry. 139,
cited also in Holme's Case, 2 Lewin, 256.
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§ 845 SPECIFIC OFFENCES, [Boox x.
o
persons who chose to employ him within a limited district; and
he was, like all carriers at common law, only bound to carry
such description of goods, and between such places, as he pro-
fessed to carry.” 1
§ 843. Part Owner. — One cannot be a sermnt to himself
therefore, if a company, of which he is one, is the owner of a
business about which he is employed, he cannot be an agent,
servant, or clerk of such eompany? But it may be otherwise
if the ownership of the company’s effects is vested in trustees.?
§ 314, Female — “His” — Within the principle that the mas-
culine gender, in a statute, may be exfended by interpretation
to include the feminine,! it was held under 7 & 8 Geo. 4, ¢. 29,

§ 47, and 39 Geo. 8, c. 85,5 that a female may be a servant, though

the words are, * receive or take into Ads possession.” ®

§ 8435, More Masters than one — {Firm — Bach, Partner). — It
has been held, that the servant of a firm is still the servant of
the individual partners; to the extent that, if he embezzles the
private property of one of them, he is within the statutes” 4
fortiori, he may be the servant of more persons than one, sever-
ally employing him at the same time; as in the case of a traveller

CHAP, XVL] EMBEZZLEMENT, § 347

to collect money for various mercantile houses, who is therefore
the servant of each individual house.!

§ 346. Length of BEmployment — The One Transaction. — Kvi-
dently it is immaterial whether the time for which the servant
or clerk is employed be long or short, Bub there are cases which
indicate that the employment must extend beyond the particular
transaction.?  Probably most of these cases are explainable on
speclal circumstances® And where the prisoncr, kecping, as
drover, some beasts for the prosecutor, was told to take a beast
to a particular place, and to bring back the money for which it
had been sold, but emhezzled the money, the English judges held
unanimously that he was rightly convicted, though he had no
general authority to receive money, and acted only under in-
structions for this one instance.t It is submitted, that his em-
ployment as mere drover conld not alter the case; and that,
without this element, the conviction was still right5 Indeed,
the doetrine is now settled, that the employment need not extend
beyond the one transaction.?

§ 347, Words ° Clerk” * Agent,” " Sexrvant,” dlshngmshed. Thers
Is some difference in meaning, known to common uge, between
the words « clerk,” “ agent,” and “servant;” bnf the cases on

t Reg. ». Gibbs, Dears. 445, 447, 6
Cox C. €. 456, 29 Eng. L. & Eg. 538,
24 Taw J. . 8. M. C. 62, 1 Jar. w. a8, 118.
See The Btate r. Foster, 11 Iowa, 291,
Conatable to collect Debts. — The New
York court, under a statute similar to
the Xnglish, held, that a constable em-
ployed to collect dcbts withont suit, if
the deblors would pay, and, if not, to
procure and serve process, is not a ser-
vant of the creditor. People v, Allen, 5
Trenio, 76. See also on this subject, Rex
. Mason, Dowl. & B. N, I" 22; Rex r,
Barker, Dowl. & B. N. I’ 19; Reg, v
Glover, Leigh & €. 446 ; Reg, v. Fletcher,
Leigh & . 180 ; Reg. v Hastie, 1 Leigh
& . 200,

2 Reg. v DMprose, 11 Cox C, C. 185,
Friendly Society. — Thus, in Rep. v
Bren, Leigh & €. 846, the prisoner was a
member of a fricndly society, and
of a joint committee appointed by b
awn and another society to manage an
excursion of its members by railway.
Excursion Menager. — e was nomi-
nated by the committee to sell the excur-
sion tickets, which, with the money pro-
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duced by their sale, helonged to the two
societics ; and it was his duty to pay
over the money taken for the lickets to
another person named to receive it,—
his services to be rendered without re-
muneration. And it was held, that he
was not a clerk or scrvant within Stat.
24 & 20 Viet. ¢, 96, § 68 (ante, § 8528);
therefore Lie conld not be convicted of
embezzling the money taken on sales of
the tickets. On Lhe hearing of this cuse,
counsel for the erown referred to Reg. w
Froud, Leigh & €. 97, where, it was said,
the prisoner who hud received money
for a friendly society, and embezzeled it,
was a member of the soviety, and con.
sequently a joint owner, yet he was con-
victed. But, said Martin, I, “In that
cage, the property of the society was
vested in trnstees.”

& Reg. v. Proud, supra.

4 Btat. Crimes, § 212,

B Ante, § 321, 322,

¢ Rex o, Bimith, Russ. & Ry. 267.

T Rex ». Leech, 3 Stark. 70. See
Reg. v. White, & Car. & I, 742.

embezzlement seem to employ them almost interchangeably,
especially “clerk” and *servant.” At all events, we find no
distinet lines of partition drawn between these two words;?
though undoubtedly the pleader would not be allowed, in fram-
ing his indictment, to make under all circumstances his own
choice of terms. And.the allegation must contain a word found

1 Bex #» T.cech, supra; Rex v, Carr,
Russ. & Ry. 198 ; Reg. v. Batty, 2 Moody,
257. In Reg. v. Goodbody, 8 Car. & P,
665, Parke, B., expressed a wish to have
this question further eonsidered; *as,”
said he, “T am of opinion that a man
cannot bhe the servant of geveral persons
at the same timg, but is rather in the
character of an agent” In respect to
¥rnglish authority, the case of Reg. ».
Batty, deeided by all the judges, s of a
later date than this; but, aside from
authority, it is submitted that the doe-
trine of cur text is clearly corrcet.

2 Bat. Crimes, § 271; Rex », Nettle-
ton, 1 Moody, 269.

YOL. IT. 13

2 Poat, § 365 ; Rex v Freeman, 5 Car.
& P. 634 :

4 Rex v. Hughes, 1 Moody, 870. s. 2.,
wlere there was only an occasional gen-
eral employment, and no authority to
receive money exeept in the particular
insiance, Rex o Spencer, Russ. & Uy,
299, And see Rex i Smith, Huss &
Ry, 816 ; Reg. v. Beaumont, Dears. 270,
24 Eng. 5. & Eq. 558.

¢ Archb. New Crim, Proced. 450.

¢ Tleg. v, Negus, Law Rep. 2 C. C, 34,
86 Beg, v Tongue, Dell C. C, 289, 296
Commonwenlth v. Foster, 107 Mass. 221 ;
The State v. Foster, 37 Towa, 404.

7 And sce Stut. Crimes, § 326; The
Portland v. Lewis, 2 8. & R. 187.
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§ 349 BPECIFIC OFFENCES. [BOOK }.
w:

in the statute, else it will ordinarily be defective, as violating a
well-known rule of criminal pleading.?

§ 848. Continued. —Between “servant or clerk,” however, and
«ggent,” a distinction has been- taken, demanding careful atten-
tion. Thus, as already observed,? it has been held, that a person
employed to get orders for goods and receive payment for them,
being compensated for his services by a commission on the goods
sold, is not the ¢ servant or clerk” of the employer if he is ab
liberty to get the orders and receive the money where and when
he thinks proper. “In order to constitute the relation of master
and servant,” said Erle, C. J., * the inferior must be under more
control than is implied by having the option of gefting orders
with the right to receive a commission thereon.”? Yet such &
person is undoubtedly an agent. *There is nothing more com-
mon,” said Cockburn, C. J., in another case, than for great
insurance companies to have ‘agents’ abroad ; as, for instance,
in Asia. Can it be contended that a person so employed is a
<clerk or servant?’ . . . So every agent would become a clerk or
servant.’” *

§ 340. Some Particular Employments. -—— The following enumera-~
tions will be helpful : — '

Stage-Driver. — A stage-driver is a servant when authorized to
act in the particular capacity to which the charge of embezzle-
ment relates.?

Preasurer. — S0, in England, is the treasurer of the guardiane
of the poor of Birmingham, appointed under Stat. 1 & 2 Will. 4,
¢. 67, local and personal, » “servant” of the guardians; % and so
was one a “clerk and servant,” who was employed ab a yearly
salary, under the appéllation of accountant and treasurer to the
overseers of a township, his duty being to receive and pay all
moneys receivable or payable by them.” The treasurer of a rail-
road corporation is an *officer, agent, clerk, or servant of an
incorporated company.” ®

CHAP. XVL] EMBEZZLEMENT. § 351

Tax Collector.— A tax collector is a “ public officer” within
the Maine statutel

Selectman. — A sclectman is in New Hampshire a * publie
officer,” and he may be a “ receiver of public money.” 2

Deputy Sheriff. — A deputy sheriff is an ¢ officer” within the
Texas statute.?

Apprentice. — An apprentiee is mot a servant, authorized by
virtue of his apprenticeship, to rceeive money; but he may be
shown to be a servant, in the facts of a particular case.!

_Traveller, again. — A traveller for a mercantile house may be a
“olerk ;” he need not live with his employers, or act in their
eounting-house.?

Captain of Barge, again.—— And a man may be servant though
he goes out as captain of a barge, and has a share of what he
receives.’

Receiver of Materials to work upon. — But it was held in Massa-
chusetts, that one who receives materials to be made into shoes
in his own shop is not the agent of the owner of the materials.
# Both were principals in the contract entered-into.” 7

§ 350, *Other Officer” — A -provision for the punishment of
embezzlement committed by any cashier * or other officer” of a
bank, has been held to include embezzlement by the president
and directors.®

§ 351, “Waterman." — A statute of Virginia provides a punish-
ment for * every free waterman who shall receive on board of his
hoat or other vessel, any produce, goods, wares, or merchandise,
and shall embezzle the same or any part thereof, to the value of
four dollars and upwards.” And the courts hold, that one need
not be the captain of the vessel to commit the offence created by
this statute.® '

1 The State v. Walton, 62 Maine, 1068. 41 Ala, 339; Browne v. United States, 1

And see Reg. v. Grabam, 13 Cox C. C.67. Curt. €. C. 16; Vol. L § 464,
2 The State v, Boody, 53 N, H. 610. 4+ Rex v. Mellish, Russ. & Ry. 80,

1 Hamuel ». The State, b Misso. 260 ;
Budd ». The State, 2 Humph, 4583,

2 Ante, § 341,

% Reg. v. Bowers, Law Rep. 1 C. C.
41.
+ Reg. v. May, Leigh & C. 13.

5 People v. Sherman, 10 Wead, 298;
Reg. v. White, 8 Car. & P, 742,
8 Reg, v. Weleh, 2 Car. & K. 206. See
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Reg. v. Townsend, 1 Den. C. C. 167, 2
Car. & K. 168.

T Rex v, Squire, 2 Stark. 249, Ruze. &
Ry. 248, And see Hassinger's Cuse, 2
Ashm, 287.

¢ Commonwealth ». Tuckerman, 10
Gray, 178. As to county treasurer, Eeé
The State . Smith, 13 Kan. 274; The
State v, Clarkson, 59 Misso. 149.

% The State ». Brooks, 42 Texas, 62.
A 8tate Treasurer is an ¥ officer.” FPeo-
ple 5. MeKinney, 10 Mich. 84 8o is a
deputy State treasurer. The State v,
Brandt, 41 fowa, £68. So is a School
Treasurer, Commonwealth v. Morissey,
G Norris, Pa. 418. See further of the
word “ officer,” The State ». Newton, 26
Ohio State, 265: The State » Newton,
28 La, An. 65; Commonwealth » Smith,
111 Mags. 407; Eavanaugh v. The State,

5 Rex v. Carr, Russ, & Ry. 198; Reg.
v. Witeon, 9 Car. & 1. 27.

% Rex v¢. Hartley, Russ. & Ry. 139;
Ante, § 841,

T Commonwenlth ». Young, 9 Gray,
5, 6. And see People v. Burr, 41 How
r. 203,

® Commonwealth v Wyman, 8 Met
247,
9 Smith » Commonwealth, 4 Grat

532.
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§ 355 ' SPECIFIC OFFENCES, [BOOE X.

TII. T%he Confidence in the Person embezzling.

§ 852. Confldence Violated. — The leading doctrine under this
sub-title is, that the statutes are for the protection of employers
against the frauds of those in whom they have confided; and,
where no confidence is reposed, and none is violated, the offence
is not committed.

§ 853. Tiustrations — (What comes to Servant in Course of Duty

— By special Direction — Recelved without Avuthority ). — There- ,

fore, while, if the thing embezzled came info the servant’s hands
in the ordinary course of his duty;! or if if came, out of the
ordinary eourse, in pursuance of a special direction from the mas-
tor to receive it; 2 the case, so far as concerns our present inguiry,
is within the statutes; yet, if he took it without specific author-
ity, and also the taking was not in the line of his service, the
result is otherwise.? Even if a servant supposes he is anthorized
to receive money, while in truth he is not, and under this belief
receives and embezzles it, he does not in point of law commit the
offence.*

§ 354. Money to which Master not entitled. — But if authorized
in fact by the master, he cannot defend himself by showing that
the latter had no right to the money ; as, that the person by
whom it was paid in answer to a claim of right did not owe it,?
or that the master became a wrong-doer in causing the servant
to receive it.5 The question of what circumstances will bring a
case within the principles of this section and the last is best con
sidered under our next sub-title.

§ 355, Overpaying Deposit. — The special terms of some of the
statutes, to be explained under our next sub-title, have, in some
of the cases, aided the courts in coming to the results above

i People ». Sherman, 10 Wend, 293 ;
Reg. v White, 8 Car. & 1. 742; Heg. v,
Townsend, Car. & M. 178; Teg, v. Maslers,
8 New Sess, Cas, 826, 12 Jur. 42, 1 Den,
. C. 832, 2 Car. & K. 830, Temp. & 1L
1; People ». Henmessey, 16 Wend. 1;3"\

2 Rex » Smith, Ruse. & Ry. 6l
People » Dalton, 15 Wend. 681; Rex
v. Hughes, 1 Moody, 370; Rex ». Spen-
cer, Russ. & Ry. 294,

3 Rex v Mellish, Huss. & Ry, B0O;
Rex v. Salisbury, & Car. & P. 155; Reg.
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v Wilson, 9 Car. & . 27; Rex ». Huw-
tin, 7 Car. & P. 281; Rex v Prince, 2
Car. & P. 517; Rex ». Thorley, 1 Moody,
343; Rex v. Snowley, ¢ Cur. & I’ 300,
Reg. v Arman, Dears. 575; Reg. v May,
Teigh & C. 18,8 Cox C. €. 421, 8ec Rex
v, Beacall, 1 Car. & 1. 810,

+ Hex », HMawtin, 7 Car. & P. 281,
And sce Vol. L. § 428441,

& Reg. ». Ader, 19 Law J. w2 M. C,
149, Archb. Xew Crim. Proced. 453

6 Rex ». Beacall, 1 Car, & P, 454, 457

CHAP. XVI.] EMBEZZLEMENT. ' § 366

stated. But, aside from such terms, the like doctrines appear to
flow from the obvious purpose of thf% enactments, and the nature
of the offcnce. "Thus, in Massachusetts, there was the follow-
ing simple provision: *If any person to whom any money, goods,
or other property, which may be the subject of larceny, shall
have been delivered, shall embezzle or fraudulently convert to
his own use, or shall secrete, with intent to embezzle or fraudu-
lently convert to bis own use, such money, goods, or property, or
any part thereof, he shall be deemed by so doing to have com-
mitted the erime of simple Tarcerny.”! And it was held, that, when
the cashier of a savings-bank, mistaking the sum due a depositor
who was withdrawing his deposit, paid him a hundred dollars too
much, the latter, by fraudulently converting to his own use this
overpay, did not commit the statutory offence ; because, though
the terms of the statute are broad, the court deemed it applica~
ble only where there is a trust or confidence reposed in one wheo,
when he commits the wrongful aect, abuses the confidence or
trust.?

IV. The Thing embezzled,

§ 356, General Doctrine. — Asg thig offence of embezzlement can
be committed only by the classes of persons whom the statutes
designate,® so also it can be committed only of such things as
are within the statutory terms. There are, in the statutes, many
differing forms of expression to indicate the thing. Thus, —

Subject of Larceny. — By some of the stafutes, whatever is the
subject of larceny is likewise the subjeet of embezzlement. Now,
since all statutory provisions, and the statutes and common law,
are to be construed together,® it follows that this expression, when
employed, embraces hoth those things which are subjects of lar-
ceny at the common law, and those which are made subjects of
larceny by statute Again, —

8pecific Terms. — Some of the statutes employ such terms as
“money,” “#goods and chattels,” ¢ effects,” and the like. The
meaning of these various terms is considered in the work on

1 Maas. Stats. 1857, ¢. 233, 1 Stat. Crimes, § 82, 86-00, 128

? Comumonwealth ¢ Ilays, 14 Gray, 5 And see The State ». Stoller, 38
82, Jowa, 821,

5 Ante, § 331.
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Statutory Crimes; but a few explanatory words may be useful
here.

§ 857. Money. —* Money ” means, as a general proposition,
what is legal tender, and nothing else.! The word may, perhaps,
be pressed beyond this meaning by the particular frame of the
statute in which if occurs.

§ 357 a. Propesty. — * Property” is a word quite flexible in
meaning, and it is very broad in some connections.? A statute
making indictable the embezzlement of **any money or prop-
erty of another” includes promissory notes, bills of exchange,
and other *property” of the like sort.?

§ 358, Goods and Chattels. — Though, in the large sense, these
words mean any subject of property other than real estate, yet,
in statutes like those under consideration, they are greatly re-
stricted, — precisely how much, it 1s nob easy to state. As a
general rule, they include neither money nor choses in action.
Yet, on this subject, the reader should carefully consult the
fuller elucidations in ¢ Statutory Crimes.”*

§ 859. Bffects.— The word * effects,” sometimes found in these
statutes, is broader in meaning than any of the foregoing, ex-
cept “ property ;7 but its preeise limits cannot well be defined,
and they probably differ in different statutes. It does not ordi-
narily include real esiate, but it may include every sort of per-
sonal thing of value, even & thing the value of which is not
fixed, or indeed ascertainable.’

§ 860, ** By virtue of his employment” : —

Effect of these Words, — The doctrine stated under our last
sub-title seems to have been drawn, as slready observed, from
general principles relating to this offence, without special consid-
eration of the particular phraseology of the statute. Still it has
been seen in these pages, that the former English provisions con-
tain the words, by virtue of his employment, receive or take
into his possession;” 7 and most of the American ones copy sub-
stantially this language. The present English statute is differ-
ent3 Belore any thing can be embezzled, therefore, it must

1 Stat. Crimes, § 217, 348, " Bakewecll, 2 Leach, 4th ed. 943, Russ. &
2 2 Rishop Mar. Women, § 76-T7. Ry. 86; Rex » Aslett, | Kew Rep. 1, 2
3 The State ». Orwig, 24 Iows, 102. Leach, 4th ed. 954, 958, Russ. & Ry. 67,
¢ Sgat. Crimes, § 544, 345; Rex w & Ante, § 855,

Mead, 4 Car. & P. 535 T Ante, § 821, 322.
5 Bouy. Law Dict. Effects; Rex n. B Anfe, § 328 and note.
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come into the hands of the servapt, and, when this language is
found in the statute, however the rale may be when it is not, it
must come by virtue of his employment. -

§ 361. Agent taking too littls. — Concerning what comes to the
servant by virtve of the employment, Parke, J., in a nisi prius
tase, carried the doctrine to the verge, if not beyond if, when,
after conferring with Littledale, J., he held, that the defendant
conld not be convicted, beeause, while his business was to lead
a stallion under orders to charge and reccive not over 30s. nor
less than 20s. a mare, he contracted, in this particular instanee,
to take, and took, only 6s., which he embezzled.! In a Jater
nisi prius case, Patteson, J., being hardly inclined to yield to
the doctrine of this decision, directed, after conference with
Parke, B., a conviction where the defendant, a drayman, was

_sent out by a brewer with porter to sell at only fixed prices, yet

gold some at an under rate, without taking the moncy then, but,
before he took it, the brewer privately told the purchaser to pay
the drayman the amount, which the lattcr embezzled. ¢ As the
master,” said the judge, ‘“in the present case had authorized
the customer to make payment to the prisoner, the master was
bound by that payment, and could not demand more of the
customer,” 2 ‘

Not in Line of Duty. — And where the business of a clerk was
to receive, in-doors, moncy which out-door collectors got from
enstomers, yet in’one instance he fook a sum directly from a eus-
tomer. out of doors, and embezzled it, all the judges held him
to have committed the statutory offence.? So, in California, the
court, declining to follow the English case relating to the stal
lion, held, that, if an agent obtains the money of his principal
in the capacity of agent, but still in a manner in which he was
not authorized by his agency to receive it, he may commit the
crime of embezzling this money.*

§ 502, Miller departing from Duty. — On the other hand, where
the duty of & miller in a county jail required him to grind the
grain delivered him with a ticket from the porter, yet he received
a quantity without such ticket, and embezzled the money paid

1 Rex r. Bnowley, 4 Car. & P. 390, Rex v, Salisbury, 5 Car. & P, 155; Rex

2 Reg. v, Aston, 2 Car, & X, 418, v. Williams, 6 Car. & 1*, G26.

% Rex v. Beechey, Russ, & Ry, 519. 4 Tx parte Hedley, 81 Cal. 108, And
And seo Reg. v. Wilaon, 8 Car. & P. 27; see post, § 363, 364,
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io;‘;he g;inding, he was adjudged not to be within the statute.
The reasonable conclusion to be drawn from his receiving and
grinding the grain without a ticket,” said Pollock, C. B., “is
that he intended to make an improper use of the machinery in:
trusted to him, by using it, not for the henefit of his masters, but
for the benefit of himself. We think, therefore, that the money
which he received was not reccived on account of his masters
and that he cannot be said to be guilty of embezzlement.” ! ’

§ 863. How in Principte. — If, in the case last stated, it was
understood between the miller and his customer that the former
was grinding the grain on his own account, this circumstance
would plainly, in principle, justify the conclusion to which the
court arrived.? But, in the absence of any such understanding
where in fact the miller received the nmlney “hy virtue of hi;
employment,” as the statute expresses it, and the customer would
not have paid it to him otherwise, it is a novelty in the law to
hold that, because he departed from his duty in not reqiljring
a ticket before grinding, therefore, having committed a wrong
in addition to the statutory one, he is to escape punishment for
the latter. A case of embezzlement not only may, but must
?h(.)w a departure by the servant from the line of his duty. Anci
%t Is contrary to the entire spirit of our law, as well in the erim-
tnal department ag the civil, to permit a man to set up his -own
wrong in justification or evasion of any charge against him; or
In this instance, to say, that, because he added another wrong,'
to the one inhibited by the statute, therefore he should eseape
all punishment. In like manner, where the servant let his
master’s stallion at a price below the limit fixed by the latter,
he still, in fact, received the smaller sum “ by virtue of his emj
ployment;” and, in principle, he should have been punished for
the embezzlement. '

§3f34. Continued — Servant in own Wrong. — But it is said
that, if one receives a thing contrary to his duties as servant m:
clerk, h?. is, therefore, not & servant or clerk in the particular
transaction. Is this correct? May not a man be a clerk or ser-

! Beg- ». Harris, Dears. 344, 352, 25
Eng. L. & Eq. 678, 8 Cox C. C. 363, 28
Law J. x. 5. M. C. 110, 18 Jur, 408. See
ulse Reg. ». Goodenongh, Dears, 210, 25
Eng. L. & Eq. §72; Reg. v. Cullum, Law
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Rep. 2.0. C. 28,12 Cox C. (. 469 ; Reg,
o Christian, Law Rep. 2 C. C. 04, 13
Cox C. C. 502,

% Reg. ». Cullum, Law Rep.2 C. ©
28,12 Cox . C. 489, ¥ :
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vant while disobeying orders? In civil jurisprudence he often
is, and the master or employer is held responsible for his acts.
This leads us to a still broader view of the subject ; a view, how-
ever, which unfortunately is not quite in accord with the adju-
dications. In reason, whenever a man claims to be a scrvant
while getting into his possession by force of this elaim the prop-
erty to be embezzled, he should be held to be such on his trial
for the cmbezzlement. This proposition is not made without
considering what may be said against it. And a most natural
objection to it is, that, when a statute creates an offence which
by its words can be committed only by a “servant,” an exten-
sion of its penalties to one who is not a servant, but only claims
to be such, violites the sound rule of statutory interpretation
whereby the words, taken against defendants, must be construed
strictly. But why should not the rule of estoppel, knowu
throughout the entire civil department of our jurisprudence,
apply equally in the criminal? If it is applied here, then it set-
tles the question; for, by it, when a man has received a thing
of another under the claim of agency, he cannot turn round and
tell the principal, asking for the thing, “Sir, I was not your
agent in taking it, but a deceiver and a scoundrel.” When,
therefore, the principal calls the man under these circumstances
to account, the man is estopped to deny the agency he professed,
— why, also, if he is then indicted for not accounting, should he
not be equally estopped on his trial upon the indictment??

§ 365. As to the Master's Possession 1 —

Must come to Servant from Third Person. — Another proposition
is, that the money or other thing must not come into the master’s
possession before it does into the gervant's ;2 for, if it does, the
taking of it, whether delivered to the servant by the master or
not, is larceny ;# but it must come directly (we have seen,! in

1 And see Ex parte Hedley, 31 Cal.
108, 113. This doctrine wonld appear to
have been distinctly followed in Ex parte
Ricord, 11 Nev. 287.

2 Rey. v. Hayward, 1 Car. & K. 518.

3 Rop. v, Watts, 1 Eng- L. & Eq. 555,
2 Den C. C. 14, Temp. & M. 342; Reg.
v. Hawkins, 1 Den. C. C. 584, Temp. &
M. 328, 1 Eng. L. & Eq. 547; Rex »

Metealf, 1 Moody, 433; Rex ». Hammon,
Russ. & Ry. 221; Reg. ». Heath, 2 Moody,
28 Rex ». Paradice, 2 East P. C. 56b;
United States ». Clew, 4 Wash. C. C.
700; Reg. v Smith, 1 Car. & K. 423;
Rex v. Murray, 1 Moody, 276; Rex »
Bass, 1 Leack, 4th ed. 251, 2 Kast I*. C.
566; Rex v. Chipchase, 2 Leach, 4th ed.
699, 2 East P. C. 567; Rex ». Murray, 1

4 Ante, § 353-355, 360,
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the course of the servant’s employment) from i
not fro.m the master.! Still, if a?astei to tryahti};ns;grl:r:fg,hi%
esty, gives money to a third person, who, with it, makes a pur-
chjase of the servant, the latter may be convicted of embezzlin
this money.2 ¢
§ 866, Why? — How in Reason — New York Doctrine. — The
reason assigned for this doctrine is, that, since the chie.f object
of these statutes of embezzlement was to meet a defect ith-he
}aw of larceny, which requires a trespass, and consequently it
is n(?t larceny for a servant to appropriate to his own use wyiaat
he rightfully receives from a third person, their spirit and pur-
pose are fully responded to when they are restricted in interpre-
tat:lon to those cireumstances in which a' lardeny could nof in
pmni‘: of law, be committed. Still the question arises \Vh); 80
restrict thr?m? Why not, at least, suffer them to cover, any case
f’f an admitted criminal sort, not covered by the law of larceny
if the facts of the case come completely and exactly within theix"
.words? 'I!f‘he New York court refused to follow the English
n%terp.retatlon; making a departure, it is submitted, in the right
d.lrect.mn.. Thus, where a traveller at an inn had ,delivered gi'or
deposit in the post-office, a letter containing money, to the : er~
gon having charge of the inn, and the latter had pas;ed it tollhe
barkeeper, who was accustomed to convey letters to and from
the post-office, — the court held, that the bar-keeper, embezzlin
the- money, was indictable under the statute. And Cowen, J X
dehv.?nng the opinion, went so far as to say, — contra, to’th-,
doetrine of the last section,— that “the offence as prry;ved i:

Le
ach, 4th ed. 344, 2 East P, C, 883; 700; Reg. 0. Watts, 1 Eng. L. & Eq. 558,
il

Rex v Stock, 1 Moody, 87; Rex »
man, Car. & M. 595; E{eg. ; Gnode. léi}:"
& M. 582; Rog. ». Jackson, 2 Mond;r a2;
Rex v. Abrahat, 2 Leach, 4th ed, 524, 8
East P. C. 669; Reg. v Evans, Car.,&
M. 682, Rex ». Robinson, 2 East P. ¢
665 ; Gill ». Bright, 6 T. B. Monr. 130:
Reg. v. Wilson, 9 Car. & P, 27; Reg v’
Hayward, 1 Car. & K. 518, See Rex o.
Walsh, 4 Taunt. 258, 2 Leach, 4th ed.
(1]054,&]1}1{13;413 11{13; 215; Reg. » Butler, 2
ar. . ; Bexv. Bake
dth ed. 948. el 3 each,
1 Reg. ». Howking, 1 Den. C, (. 584
Temp. & M. 328, 1 Eng. L. & Eq, 547;
United States v Clew, 4 Wash, C. C,
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2Den, C. C. 14, 4 Cox C. C. 336, Tem
& M. 342 Rex v, Freeman, 5 Cor, & b,
534; Reg. ». Smith, 1 Car. & K. 423;
Rex v. White, 4 Car. & P. 46; Reg. v,
Masters, 8 New Sesa. Cas. 526, 12 Jur.’
942, 1 Den. C. C. 232, Temp. & M. 1,2
Car. & K. 980 ; Rex ». Murray, 1 Mood,y
%76; P;cl;’;o Case, 2 Russ. Crimes, 3d’
ng. e . And gee R . Srni
Rusz. & Ry. 267. X o Suitt,
2 Rex v, Whittingham, 2 Leach, 4th
ed. 912; Rex v. Headge, 2 Leach, 4th
eﬁi. 1023, Rusa. & Ry. 160; Reg. ». Gill,
ears, 238, § Cox C. C. 205, 24 Eng. L.

& Eq. 560, 23 La
T y wd. 5 8. M. C. 50,18

CHAP, XVIL.] 'EMBEZZLEMENT. § 367

exactly within the statute. It is intended to provide for a fraud-
ulent conversion of money or goods by a servant, when they are
delivered to him as such, either by hiz master or mistress, or, in
their behalf, by a stranger. That was but a breach of trust at
common law, because the money or goods came to his hands by
delivery. The statute intended to gonvert such a breach of
trust into a crime.”1 In a previous case, Savage, C. J., said:
«The very term °embezzlement’ is peculiarly applicable to a
fraudulent appropriation made by a servant of goods intrusted
to him by his master.”? This interpretation gives to these stat-
utes a much wider range than the English; and, in reason, it
ought to be followed generally in this country. It cannot, how-
ever, fully prevail in a State in which there ean be no conviction
for embezzlement on facts which constitute a larceny.®
§ 367. Continued —— Alabama Doctrine. — The Alabama court
has held, that the fraudulent appropriation by a elerk; of a bill
of exchange, which, having come into the possession of the em-
ployer, comes thence into the clerk’s by virtne of his employ-
ment, is, under the statute of the State, embezzlement. And
Stone, J., justified both the English and the differing Alabama
and New York doctrine, as follows:  The words in the English
gtatutes, « for, or in the name or on account of, his master,” show
clearly that the money, goods, &e., to coms within those statutes,
must have been taken or received from some person other than
the master and employer. To say that a clerk received or took
goods, &e., from his employer, for, or *in the name,’ or ‘on the
account,” of said employer, would be a palpable solecism. We
think the English decisions upon their statutes are manifestly

1 People v. Dalton, 15 Wend. 581, 583. pecurity or effects whatever belonging to
This New York statute — which the any other person, which shall have come
reader may like to compare with the into his possession or under his care by
English, ante, § 951-823 —is, # If any virtue of such employment or office, he
clerk or servant of any private persoi, ghall, upon conviction, be punished in
or of any copartnership {eXcept appren- the manner prescribed by law for feloni-
tices and persons within the age of ously stealing property of the value of
eighteen years), or if any officer, ageni, the articles so embezzled, taken, or Be-
clerk, or scrvant of amy incorpora ereted, or of the value of amy sum of
compahy, shall embegzle or convert to money payable and due upon aAny right
his own use, or take, make way with, or in action so embezzled” 2 R. 8. 678,
secrete, with intent to embezzle or con- § 59. Bee ante, § 3498 and note.
vert to his own use, without the assent 2 People v. Hennessey, 16 Weand. 147,
of his master or employera, any money, 151. .
goails, rights in action, or other valuable % Seo ante, § 228, 829,
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correct. Our statute (Code, § 8143) contains no such clause ag
that copied and commented on above. Its language is, ¢ Any
officer, agent, or clerk of any incorporated eompany, or clerk or
agent of any private person or copartnership, except apprentices
and other persons under the age of eighteen years, who embez-
glgs, or fraudulently converts o his own use, any properiy of
another, which has come into his possession by virtue of his
er.nployment, must, on conviction, be punished as if he had felo-
miously stolen such property.” This seéction is much more com-
prehensive in its terms than either of the English statutes. Xt
embraces and provides punishment for every case of embezzle-
ment of property of another, which has come into the possession
of the clerk or agent * by virtue of his employment.” The bill of
exch-ange mentioned in the record was the ‘property of another,’
and it went into the possession of the prisoner ¢ by virtue of hj,s
employment’ as clerk. The case is within the very letter of the

statute,” 1

1 Yowenthal v. The State, 32 Ala.
589, 695, This Alabama statute is sub-
stantially the same as the New York
ene. The words in the English statute,
referred to by this learned judge as jus-
tifying the doctrine of the Nnglish
courts, do not seetn to me to have, by a
just interpretation, this effect. If a ser.
vant receives money from the hands of
his master, with a special direction to
pay it over to a third person, it comes to
him, it seems to me, “on aceount of his
mafster,” as truly as if a third person
:_pald it to hin. He must “uaccount ” for
it to his master the same as though it
came from & third person, and his rela-
tions to his master in respect of it are at
all points the sanac. Massachusetta. —
In Massaclusctts, there are the following

“two statutory provisions : *“ Whoever em-
bezzles, or frandalently converts to hig
OWN uge, or secretes with intent to em-
Lezzle ot fraudalently convert to his own
use, money, goods, or property, delivered
io him, which may be the subject of lar-
ceny, or any part thereof, shull be deemed
guilty of simple larceny.” Gen. Statg,
c. 161,588, “If a carrier or other per.
son to whom any property which may
be the subject of larceny has heen de-
livered to be carried for hire, or if any
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other person intrusted with ench prop-
erty, embezzles, or fraudulently converss
to his own use, or sceretes with intent so
to do, any such property, either in the
mass or us the sume was delivered, or
otherwise, and before the delivery thercof
at the place at which, or to the persun to
whom, it was to be delivered, he shal! he
deemed to be guilty of simple Iurceny.”
Ib. § 41. A servant was, by one mem-
ber of a firm, intrusted with mongy to
carry (o another member; but, instead
of exceuting his trust, he converted it to
his own use. Thereupon he was indicted
a8 for embezzlement under the latter of
the iwo sections above guoted, zs the
bill of exceptions states, or, as the court
obscrved, the indiciment might be deemed
to be on either section. It was, na the
case stands in the published report, in
epecial form, as for embezzlement. But
the court bheld, that the offence was lar-
ceny at the common law; and, ag a coa-
sequence, decided that this indictment
Emuld not be maintzined. The learned
Judge, whio delivered the opinion, velied
on the doctrines of the English courts,
ag stated in our text, and did not advert
te the difference between the English

apd Massachusctia statutes. I cannol

discover thut the Alabama case was be

CHAP. XVI.]
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§ 867 a. Continued — Other States — Other Views, — The defect
in the English interpretations is, in England,’ and in some of our
States besides New York and Alabama, in some measure corrected,

fore the court, but the New York cases
were. As ta the latter, it was observed :
“ In People ». Hennessey, 16 Wend. 147,
the money embezzled by the defendant
had never come into the possession of
his master. And in People ». 1alton,
16 Wend. 581, the posscssion of the de-
fendant was that of & bailce.,” Common-
wealth ». Berry, 99 Mass, 428, 430, Now,
it will be instructive to explore this case
a litle furither. Concerning Reporting.
— Mr. Browne, who at this time was re-
porter of the Massachuseits decisions,
has, at considerable trouble and some
expense to himself, preserved ull the
briefs and other papers pertaining to
each case reported by him, and from
time o time pregented ihem te the “ So-
cial Law Library” in Boston. There,
nicely arranged and bound in volumes,
they are accessible to all who visit the
library. I cannot but pause to say, that
not only the bench and bar of Massa-
chusetis owe him a debt of gratitude;
bat, if this “new idea,” or “ Yankee
notion,” should gain eurrency elscwhere,
Lie shonld be honored as the leader of a
very important reform. Form of Indiet
ment. — Tarning to this colleetion of
papers, 1 find that the indictment in this
case of Berry ran as follows: “ That
Charles O, Berry, of, &c., on, &e., at, &c.,
did embezzle and fraudulently convert
to his own use one huudred bank-bills
each thercef being of the denomination
and value of one dollar, one hundred
bank-bills each thereof being of the de-
nomination and value of two dollars, one
handred promissory notes of the United
&tates cach thereol being of the denom-
ination and value of one dollar, five banlk-
Bills cach thereof being of the denom-
ination and value of twenty dollars,
divers other bankDille and promissory
notes of the value of seven hundred
and twenty-six dollars, and 2 more par-
ticalar description of which is to the
said jurcrs unknown, the said bank-bills

and notes being then and there the sub-
jeet of larceny, and the said bank-bills
and notes being the property, money,
goods, and chattels of, &, and the said
billa and netes having theretofore, to
wit, on, &c., been there delivered to the
said Charles O. Berry by one lidward
Wyman in the trust and confidence and
with the direction that the said Berry
would and should deliver the said billa
and notes and cach thereof to one Daniel
Shales, and the said bank-hills and notes
and each thereof having been then and
tliere received by tle said Berry in the
safd trust and confidence and with the
said dircetion ; whereby and by foreo of
the stututc in such ease made and pro-
vided, the said Berry is dcemed to have
committed the erime of simple larceny :
and so the jurors aforesaid, upon their
oath aforcsaid, do say that .the eaid
Berry then and there, in manner snd
form aforesaid, the said, of the property
and moneys of the sald, &, feloniously
did steal, tuke, and carry away ; againsg
the peace of the said Commonwealth,
and eontrary to the form of the statute
in such case made and provided.” The
Pleading discussed. — Now, the reader
perceives, that, rejecting the conclnsion
“ against the form of the statute™ ss
surplusage {Crim. Proced. 1. § 601}, and
rejecting as surpluszge the parts which
charge embezzloment, if they can be so
rejecled, there is left a good indictment
for larceny at the common law. As to
the question whether the parts charging
embezzlement can be rejected am sur-
plusage, the rule applicable in a cage
like ihis is, that, if the indictment itself
js good as for embezzlement, the em-
bezzlement part cannot be so rejected,
but, if it is insufficient as such, this part
can be rejected.  Crim. Proced. I. § 480,
488, Now, tarning to the report of this
ense, we read: “ The statutes creating
that crime [embezzlement] yere all de-
‘vised for the purpose of punishing the

1 Reg. ». Cooper, Law Rep. 2 C. C. 123, 12 Cox C. . B00.
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or even removed, by other statutes, or by judicial construetion.
Though the question is important, it is best left to the individual
inquiries of practitioners into the special doctrines and enact-
menis of their own States.

§ 868. Goods in Transit to Master. — When, to return to the
English doctrines, the goods have left the possession of the third
person, being in the custody of the new owner’s servant, whc
hes them in transit to his master, a second servant, through
whose hands they must pass in the regular course of business,
may commit embezzlement of them.? But this happens only in
cases where they are not deemed to have reached, in coming to
the first servant, their— ' :

Ultimate Destination. — If they have reached their ultimate
destination, though in the hands of a servant, his possession is
the master’s, and it is too late fo commit embezzlement of them.
Thus, —

Servant's Duty to keep, — W here the clerk of an insurance com-
pany took from the hands of the messenger a cancelled check
which the latter had received at the bank, and his duty required
him to keep the check for the directors, he was held to have
committed, not embezzlement of it, but larceny, in afterward

frandulent a&nd felonious appropriation
of property which had heen intrusted to
the person, by whom it was converted to
his own use, in such a manner that the
possession of the owner was mot violated
[by the act of misusing it], so that he
could not be convicted of larceny for
appropriating it,” p. 429. But the alle-
gations in the indictment, it is seen, do
pot bring the case within this doctrine.
They accord with the facts as actually
proved, but do not come up to the facts
which, the court say, must he proved to
show embezzlement. Therefore they
are insufficient as a charge of embezzle-
ment, and may be rejected as surpiusage,
and the indictment remains pood as for
& simple lareeny. On it, as such, if the
view of the court was pound, the con-
viction, a8 for larceny, should have heen
gustained. But, it may be eaid, the in«
dictment fills the words of the atatute.
That makes no difference, where the
atatnte is bent by construction ; for, in
puch & case, it is not sufficient to follow
the statutory words. Crim. Proced. I
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§ 624 ot seq. Same Aol as Fmbezzles
ment and Larceny.— This brings ua
back to the inguiry, whether it is a sound
rule of interpretation which thus tampers
with the statutory terms. The statute
declares, that, if one does so and so, his
act ghall be deemed simple larceny.
Now, suppose the words are broad
enough to embrace some things which
were simple larceny before: are these
things, in reason, less within the statute
than those which were not larceny be-
foret 1 can see no reason whatever for
the distinetion. To make it, is to viclate
analogies running through the entire field
of the criminal law, and the entire field
of the law of statutory interpretation.
And see ante, § 328, 520.

1 See The State v. Healy, 48 Miseo.
581; Barclay v. Breckinridge, 4 Met.
Ky. 874; The State v. Fann, 86 N. C.
817.

2 Reg. v, Masters, 1 Den. C. C. 882
2 Car. & K. 930, Temp. & M. L 3 New
Sese. Cas, 825,

CHAP. XVL] EMBEZZLEMENT. § 870

abstracting it from its place of deposit; this place being deemed
its ultimate destination.! : N

Received from Fellow-servant. — And where a clerk receives
of another clerk the master’s money to be applied to a particular
purpose, such receipt is the same as if direct from the master,
therefore the embezzlement of the money is not within the
statutes? .

To procure Change. — Where one was handed a check, and was
to have sixpence for getting it cashed at a banker’s, he was held,
by Parke, J., on conferring with Taunton, ., in a nzst prius case,
not to be guilty of embezzlement? On the other hand, where a
servant, sent with a bank-nete for the change, embezzled a part
of the change, the judges decided that he counld not be convieted
of larceny, and intimated that he could be of embezzlement.*

§ 369. Remaining Questions:—

Ownership. — In a New York case, under a statute® worded
somewhat differently from the English one of 7 & 8 Geo. 4,
c. 29, § 47, as concerns the point to be stated, the defendant
claimed that the goods embezzled must belong to a person other
than the master ; but the court held, that they need only be the
goods of some person other than the servant.® This question
could not arise in England, where they must at least be received
on account of the master ;7 but, everywhere, even without refer-
ence to the statute, they must, on common-taw principles, not be
the servant’s,® or even the goods of a firm in which the supposed
servant is a partner.?

§ 870. Right to mix the Pund — (Auctioneer — Collector on Com
miasions, &c.). — Therefore the Magsachusetts court decided, that
an auctioneer cannot be convicted for embezzling the proceeds of
his sales ;19 neither can the collector of bills on commission for
a newspaper, by appropriating the money to himself; ! because
both the anctioneer and the collector have the right to mix such
funds with their own, simply holding themselves indebted to

1 Reg. v. Watts, 2 Den. C. C, 14, 1 5 And see Reg. v. Townsend, I Den.
Eng. L. & Eq. 568, C. C. 187, 2 Car. & K. 168; Rex » Hall,
2 Rex v. Murray, 1 Moody, 276. 1 Moody, 474; Bey. v. Hunt, 8 Car. & P.
8 Rex v. Freeman, 6 Car. & P. 584, 642; Reg v. Miller, 2 Moody, 249.
And see Rex v. White, 4 Car. & P. 46. 8 Ante, § 841,
& Bex v Sullens, 1 Moody, 129, . (ommonwealth v, Stearns, 2 Met.
& Ante, § 366, note. 848.
§ People v. Henneasey, 15 Wend. 147, U (gmmonwealth ». Libbey, 11 Mot
7 Hee the siatute, ante, § 822, 64,
207



371 SPECIFIC OFFENCES. ~ [BooK x.

heir employer for the amount due him. Yet we have scen,! that
he fact of the servant’s being paid a commission or percentage,
nstead of a salary, is not conclusive against his power fo commit
mbezzlement. In such a case, the reader perceives, the money
omes o the servant’s hands already mixed; that is, the part
vhich is commissions belongs to the servant, while the rest is the
naster’s. And it is not clear that all courts will follow the Mas-
achusetts doctrine.? < With respect to money,” the English
udges observed in one case,® “it is not necessary that the scr-
rant should deliver over to his master the identical pieces of
noney which he receives, if he should have lawful occasion to
vay them away.” And in the case before referred to,* where the
:aptain of & barge was paid, for taking out and selling coals, two-
hirds of the sum he got for them above what would have been
tharged at the mine, the court overruled the objection that the
noney which the servant received was in part his own ; chserv-
ng, “ As to the price at which the coals were charged at the
wlliery in this instance, namely, fourteen shillings per chaldron,

hat sum the prisoner received solely on his master’s account, ag

s servant, and by embezzling it became guilty,” &c.* So where
v servant, paid according to what he did, was to get orders for
obs, do them out of his master’s materials, receive from custom-
8 the price of the manufactured articles, then carry it to his
naster, and, at the end of the week, have out of it the propor-
ion agreed upon for his work, — embezzled the snmn received for
¢ particular article, one-third of which sum was to be his for his
work, —the judges held that he was rightly convicted of embez-
ding the whole.5 In Massachusetts, if, under a special contract,
v broker, for example, is without authority to mix the money
vith his own, it may be the subject of embezzlement by him.?

§ 371, Continned — How in Legal Reason., — When a thing of a
1ature to be embezzled has come into the hands of the servant,

CHAP. XVI] EMBEZZLEMENT. § 371

he is in reason to be held guilty of embezzling i, in all cirenm-
stances which show a malicious intent to appropriate it to him-
gelf, Suppose, for instance, he has the right to mix it with his
own property, and does mix it, with the intent thereby to em-
bezzle it,— why let him escape on the ground, that his act alone
was no violation of duty, but only his act coupled with his intent? -
Many criminal acts are such only because of the intent with
which they are done. But suppose, in these circumstances, the
intent to embezzle arose aftdr the mixing, — for instance, arose’
after the money was deposited by the servant to swell his cwn
gecount in a bank,—could he then be held for the embezile-
ment? Before this question is answered, let us observe, that, if
the servant had no right so to deposit the money, yet deposited
it without the evil intent, his case would necessarily be merely
the same as when he had deposited it with right. Does, then,
this act of mixing by the servant stand in reason against the po$-
gibility of his eommitting the offence of embezzlement afterward ?
Plainly, an inability arising afterward to pay over the money
would not constitute embezzlement. He must bave the criminal
intent. But if he has this intent, and, in pursuance thereof, not
in consequence of any inability, refuses, he certainly commits in
the eye of morals the offence,—in the eye of ordinary reasom,
also, — precisely as if he had not made the deposit, or otherwise
mixed the fund. The legal difficulty is to know, and state in
the indictment, what particular coin or bank-notes he embezzles.
And this difficulty merely runs the question into one of pleading.
Now, this question of pleading is not for discussion here, orly
we may observe, that a court departs from its duty when it does
not allow some form of pleading to cover every form of offence
known in the law:? We conclude, therefore, that embezzle-
ment may in reason be committed under the circumstances men-
tioned in this section, and that those courts which have determined

1 Ante, § 341; Rex ». Carr, Russ. & ? Rex v. Taylor,3 B. & P. 586, 2 Leach,

iy. 198

2 Varioua English easzes furnished
icope ‘for this Massachuectts doctrine,
ret the objection was not taken. See,
‘or example, Reg. v. Bailey, 12 Cox C. C.
#%. And sec and compare Reg. ». Hall,
18 Cox C. C. 49; The SBtate ». Kent, 22
Minn. 41; Reg. v. Brownlow, 14 Cox C. C.
16, .
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4th ed. 974, Russ. & By, 68

1 Ante, § 341.

5 Rex ». Ilartley, Rusa. & Ry. 139,
See also Rep. »v. Atkinson, Car. & M.
625, 2 Moody, 278; 1lex ». Hall, Russ. &
Ry. 403, 3 Stark. 87,

¢ Rex v. Hogyina, Russ. & Ry. 145,

? Commonwezlth v Foster, 107 Masa.
%20'1.; Commonwealth ». Smith, 120 Mass.

otherwise have erred.

1 Bee Crim. Proced. L § 493 et seq.;
IL § 316-323. According to a, Massa-
chusetts case, if money of & railread
corporation is received by their treas-
urer, who deposita it as treasurer, and
then draws it out in bills or eoin, the
bills or coin are tlie property of the eor-
poration subject to embezzlement by

YOL. 11, 14

him. Angd if, when he drawa the money,
he does not mean to embezzle it, he may
do it afterward on the evil intent com-
ing over him; even though, at the time
of the fraudulent conversion, he intends
to restore the amount, and has property
sufficient to secure it restoration. Com.
moanwealth v, Tuckerman, 10 Gray, 178
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V. The Act by which the Embezzlement is effected.

§ 872. Compared with Larceny. — We have seen that, according
to the English and possibly the more prevalent American doe-
trine, the thing to be embezzled must not come to the servant
from the master or his possession, but the former must receive it
from a third person for the master.! And the .question now is,
by what act, after it is received, #oes the .servant commit the
embezzlement. There is always, in all departments of juris-
prudence, eivil and criminal,’a distinction between an act and
the evidence of it; and our present inguiry concerns the act
not the evidence. But, on this question, we find little light in
the authorities; still we may infer from them, and from the
reason of the law, that, if the servant does with the property
under his control what one must intend to do-with property taken
to commit larceny of it, he embezzles it, while nothing short of
this is sufficient.?

§ 378. mustrahons—(Pledgingma.bsoondimg—aﬂot aocounting,
&c.).— For example, if the servant, instead of delivering. the
property to his- master or another, as his. duty requires him to
do, pledges it for his own debt,? or runs away with it,* or neglects
or refuses to aceount. for it or ctherwise wrongfully diverts its
course toward its destination to make it his own,® he embezzles it.
Yet much of even this is to be deemed rather as evidence than
as the offence itgelf. For, to constitute the offence, it is not
necesgary there should be a demand for the money alleged to be
embezzled, or a denjal of its receipt, or any false account, or
false statement, or false entry, or refnsal to account.”

§ 374. Mustrations from Indictment, &ec.— For illustration: on
ecommon-law prineciples, the indictment under the statute must
set out specifically some -article of the property embezzled ; an
allegation that the prisoner * took and received, on account of
his master, divers sums of money, amounting in the whole to

1 Ante, § 3065, & The State ». Leonard, 6 Coldw. 307.

2 And see Ex parte’ Hedle}', 31 Cal. © ¢ Catlins v. The State, 18 Ohio State,
108; Commonwealth v. Shepard, 1 Allen, 388; Johnson v. Commonwealth, 5 Bush,
575;'Kiba' ¢. People, 81 IN. 589; Com- 4350 : .
monwealth v. Gateley, 128 Mass. 52, i Commonwealth v.” Tackerman, 10

# Cgmmonwealth o Butterick' 100 Gray, 173; The State v. Hunnicut, 34
Mese. 1.~ Ark. 562, '

4 Commonwealth v. Berry, 99Mnss 428,
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a large sum of money, to wit, the sum of £10, and afterwards
embezzled the same,” not being sufficient.) In other words, the
indictment must deseribe, according to the fact, some, of the iden-
tical goods or money.2 8o the evidence must establish the embez-

 zlement of the specific articles described.®

. § 375. Continued — General Deficiency of Accounts.— On this
subject, however, the English statute of 7 & 8 Geo. 4, c. 29,
§ 48, contained the provision, not in the former enactments, *That
it shall be lawful to charge in the indictment, and proceed against
the offender for, any number of distinet acts. of embezzlement,
not exceeding three, which may have. been committed by him
against the same master, within the space of six calendar months
from the first to the last of such acts; and, in every such indict-
ment, except where the offence shall relate to any chattel, it
shall be sufficient to allege.the embezalement to be of money,
without specifying any particular coin or valuable security ; and
guch allegation, so far as regards the deseription of the property,
shall be sustained if the offender shall be proved to have embez-
zled any amount, although the particular species of coin or valu-
able security of which.such amount was composed - shall not be
proved, or if he shall be proved to have embezzled any: piece of
coin or valuable security, or any portion of the value thereof,
although such piece of coin or valuable security may have been
delivered to him in order that some part of the value thereof
should be returned to the party delivering the same, and such
part shall have been returned.aceordingly.”* On ¢ommon-law

1 Rex v Flower, 6§ B. & C.7236,8 D.
&R, 512; Bex v, aneanx Ruse. & Ry.
885,

? Bee, on this question, Crim. Proced.
IL § 316-323.

* Rex v, Tyers, Ross. & Ry. 402, -

t See 2 Ross. Crimes, 84 Eng. ed. 167.
This, however, is.now repealed. in Eng-
Iand; and, in place of it, ia Stat. 24 &
25 Viet. ¢, 96, § 71, to the same effect
in substance, but differing -somewhat,
as follows: “For preventing difficulties
in thg prosecution .of offenders in any
case of embegzzlement, fraudulent appli-
cation or dispoesition hereinbefare. men.
tioned, it shell be lawful to charge in
the indictment and proceed against the
offender for any number of distinct acts

of embezzlement, or of frandulent ap
plieation or disposition, not exceeding
three, which may have been committed
by him against Her Majesty or against
the same maater .or employer, within
the space of six moyths from the firas
te the last of such acts; and, in every
such indictment where the offence shail
relate teo any money or any valuabls
secnurity, it shall he sufficient to allege
the embezzlement, or fraudulent appli-
cation or disposition, fo be of money,
without specifying .any particnlar -coin
or ¥aluable security; and such allegs:
tion, eo far as regarde the. description
of the property, shall. be eustained if
the offender shall be proved .to. have
embearled or  fraudylently applied- or
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prineiples, a statute providing a simpler form of indictment does
not change the nature of the offence, or diminish the quantity,
or modify the species, of proof. And this enactment, notwith-
standing doubts created by one case,! has not so operated practi-

cally in England, but even now it will not suftice merely to show .

at the trial a general deficiency in account; some specifie sum
must be proved to have been embezzled, the same as in larceny
gome particular article must be shown to have been stolen? In
gome of our States there are statutes similar to this English one.?
§ 376. Illustrations from the Evidence.— The nature of the evi-
dence informs us also of the nature of the offence. Thus, —
The Accounts. — Though there may be embezzlement of money
without false accounts;* yet, if a servant keeps true accounts,
or otherwise duly acknowledges the receipt of money, he cannot
ordinarily be convicted of embezzling it, however he may appro-
priate it to his own use;® though, on the other hand, the mere
faet of his making an entry in the books of account will not
necessarily exempt him from the charge of embezzlement.
Meglect to pay over.~- At all events, the mere fact of not pay-
ing the money over is clearly insufficient,” even though he sets
up an excuse never so frivolous, or a claim in himself wholly un-
founded,® or though he absconds ; ? yet, under the circumstances
of one case, absconding was ruled fo be enough to warrant the
jury in convicting the prisoner.l® I think,” said Bolland, B.,on
another occasion, “it is essential that there should be a denial of
having received the money, or else that some false account should

disposed of any amount, althoogh the
particnlar specics of coin or valuable
security of which such amount wes
composed, should not be proved; or if
he shall be proved to have embezzled
or fraudulently applied or disposed of
any piece of coin or any valnable secu-
rity or any portion of the value thereof,
although such piece of coin or valuable
pecurity may have been delivered to him
in order that some part of the wvalue
thereof shonld be returned to the party
delivering the same, or to same other
person, and acch part shall have been
returned accordingly.”

1 Rex ». Grove, 1 Moody, 447, 7 Car.
& P. 636, -

2 Beg. v. Jones, 8 Car. & T. 288. A
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conelusion, however, somewhat shaken
by the later case of Reg, v. Moah, Deara.
626, 36 Eng. L. & Eq. 592. )

2 Commonwealth ». Wyman, § Met.
247,

+ Ante, § 373, )

% Rex » Hodgson, 3 Car. & P. 422;
Reg. v. Norman, Car. & M. 601; Reg. ».
Creed, 1 Car. & K. 63. And see Rex o
Beacall, 1 Car. & P. 310.

& Reg. ». Lister, Dears. & B. 118, 87
Eng. L. & Eq. 600.

7 Rex v Smith, Russ. & Ry, 267, Sea
The State ». Leonard, 6 Coldw. 307,

% Reg. ». Norman, Car. & M. 60L

? Reg. v. Creed, 1 Car. & K. 63,

1 Rex p. Williams, 7 Car. & P. 838.
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be given.”? Still, in a public officer, the mere neglect to pay
over to the government the moneys received is pretty distinet
evidence of embezzlement,? and stringent evidence if accom-
panied by a refusal?

The Usual Evidence — False Accounts.— The proof commonly
relied upon and heid sufficient, is, either that the servant has
wilfully made in his books false entries,! or else that he has
denied or wilfully omitted to acknowledge the receipt of the
embezzled article or fund.5 But, as we have seen, this is nof
the only proof. '

§ 377, Purther of False Entries.— Where a clerk, receiving £18
in one-pound notes, immediately entered it as £12, intending
to embezzle the £6, the majority of the judges held, that he was
rightly convicted as of the latter amount; although the further
fact appeared, that afterward, and during the same day, before
the time came to pay over his receipts to his employer, he had
taken a larger sum, of which he made a correct entry; and that
he accounted for all his receipts of the day, execept the six
pounds, and so the particular six one-pound notes might, for any
thing appearing to the contrary, have been delivered over.® Here
the offence was complete when the false entry was made; and
maiter subsequent, at least such matter, could not undo what
had been done. )

§ 378. Altering Entry. — When, however, a clerk, having al-
ready in his hands funds of his employer, received £7 2s. 6d.,
of which he made a correct entry in his books of account, and
put it with those funds, but afterward altered the entry to £5 6a

R
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10}d., for which latter sum only he accounted, the judges were

1 Reg. v. Jones, T Car. & P. 884.

2 The State ». Cameron, 3 Heisk, 78.

% The State v, Leonard, 6 Coldw. 307;
Reg. v. Guelder, Bell C. C, 284, 8 Cox C,
C g

% Rex » Hall, Russ. & By. 463. A
mere omission to enter the sum is not
in itself alone sufficient. Rex ». Jones,
7 Car. & P. 838, And see Rex v. Tyers,
Rusg. & Ry. 402; Reg. ». Chapman, 1
Car. & K. 110

6 Reg. v. Juckson, 1 Car. & K. 384;
Rex ». Jones, T Car. & P, 8383; Rex o
Taylor, 2 Leach, 4th ed. 974, Russ. &
Ry. 63, 3 B. & F. 699; Rex » Hobson,

Russ. & Ry. 56, 2 Leach, 4th ed. 975;
Reg. v. Murdock, 2 Den. C. C. 208, 8
Eng. L, & Eq. 577; Rex v Borrett, 8
Car. & P. 124; Reg. v. Aston, 2 Car. &
K. 418; Reg. v. White, 8 Car. & I’. 742;
Reg. v. Wortley, 2 Den. C. C, 383, 15
Jur. 1187 ; Reg. v. Welch, 1 Den. C. C.
199; Reg. v. Betts, Bell C. C. %0, § Cox
C. C. 140. See also United States ».
Foraythe, 8 McLean, 584; Batchelder v.
Tenney, 27 Vt. 578.

8 Rex v, Hall, Russ. & Ry. 463, 3 Stark.
67. And see Reg. v. Welch, 1 Den. C. G
199: Rex v. Hoggins, Buesa. & Ry. 145;
ante, § 874,
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of -opinion, -that he could not be convicted of embezzling the
difference between these two sums ; because he “ might have paid
over the whole of what he received for the £7 2s. 6d., and have
taken the £1 15s. 7d. from the other moneys.”? - But, in prin-
ciple, this case should be set down among the doubtful. If he
embezzled the sum alleged, what matter from what fund he
vook it?

Precise Sum. — In a jury case, before Williams, J., an acquittal
was ordered on facts not greatly differing from these; because
the prosecutor could not show, what the judge said was neces-
sary, & precise sum received by the prisoner on his master’s
account, and the whole or part of the very sum appropriated to
his own, use.?

VI. The Intent.

§ 879. General View. — This is not an offence which requires
any special observations concerning the intent; therefore the
reader need only be referred to the general doctrines on this
subject, stated in thé first volume.2 If a man commits the act
of embezzlement, the presumption is, that he means to embezzle.*
Still: there nrust be a criminal intent.’

VII.  Remaining and Connected Questions.

§ 880. Pelony or Misdemeanor. — This offence being statutory,
he terms of the statute will determine whether it is felony or
misdemeanor in a -particular State. But, in England,® it is fel-
my; and so it is generally in our States, though there may be
States in which it is only misdemeanor.” Where it is, as in Eng-
land, a statutory larceny, if larceny remains a felony as at com-
won law, plainly embezzlement will be a statutory felony; or, if
there is a general provision making all crimes punishable in a
particular way felonies, embezzlement will be such if so punish:
able. ‘

1 Rex v. Tyers, Rups. & Ry. 402 % People r. Hennessey, 15 Wend. 147

1 Reg. v. Chapmmn, 1 Car. & K. 119. -8 Tnited States v. Sander, supra.

1:Ypl 1. § 204-207, 285 et geq.” And 2 Archb. New Crim. Proced. 448,
see United: States o Sander, 6 McLean, T Vol. L § 614 et seq,

598.
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§ 881. Partial Legislation — Unconstitutional. —— In Tennessee,
the act incorporating the Union Bank having made it felony if
any of «the officers, agents, or servants” of this particular bank

- should embezzle its funds, or make false entries, the provision

was held to be unconstitutional and void ; because, as it emn-
braced only the officers of one bank, not all persons in the like
situations, it was partial in its operation. If it had extended to
the officers of all banks, it would not have been 50. The consti-
tutional inhibition violated was said to be, that no person shall
be imprisoned, &c., but by the judgment of his peers, or *the
law of the land.”?

§ 382, State and United States — Constitutional. —In connec-
tion with this subject, some questions arise which, in their general
aspects, are considered elsewhere in these volumes? If a State
statute is in terms sufficiently broad, embezzlement, committed
by an officer of a national bank, may, there is authority for hold-
ing, be punished under it in the State courts, provided the crim-
inal fact does not fall also within a statute of the United States.’
But, in the cases which have arisen, it has been assumed and
decided, without much consideration, that, where the act of em-
bezzlement falls equally within the inhibitions of the State law
and a law of ‘Congress, it can be punished cnly under the latter.*
And it was even held in Massachusctts, that, if the principal is
indictable under the national law, and the accessory is not, still
the latter cannot be indicted under the State law.® It is not pro-
posed to inquire here, how far the doctrines of this section are
gound ; that has been done, in part, in other connections, at the
places cited at the opening of this section.

§ 383. conciusion.-—— In passing from this subject let us still
bear in mind, what has been already observed, that the statutes
of our States are many and diverse; consequently we should
not hastily accept as authority upon one statute what has been
decided under another. 'We should also bear in mind, that, at

I Budd v. The State, 8 Humph, 483. # Commonwealth v. Felton, supra. 1
2 Vol. I. § 178, 179, 987, 089; ania, have deemed it not best to inquire
§ 984-287. whether the Revised Statutes of the

% The State » Tuller, 34 Conn. 280; United States have wrought any change
Commonwealth v. Tenney, 87 Mass. 50.  on this subject.
%+ The State » Tuller, supra; Com-

. monwealth ». Felton, 101 Masa. 204,
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some points, adjudication has departed widely from principle.
Now, a particular point of this sort may not have been settied in
our own State; and, where such is the fact, it will be well to en-
deavor to bring the courts to prineiple, instead of suffering them
unwarned to follow decisions from England or other States, which,
while they are not binding, are wrong.
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CHAPTER XVIL
EMERACERY.!

§ 884. How defined — General Description. — The crime of em-
bracery is mentioned in the old books. It is a species of main-
tenance, consisting of -an attempt corruptly to influence a jury.?
Blackstone defines it as “an attempt to influence a jury corruptly
to one side by promises, persuasions, entreaties, money, enter
tainments, and the like.”% And Hawkins says: It seems clear,
that any attempt whatsoever to corrupt or influence or instruct 4
jury, or any way fo incline them to be more favorable to the one
gide than to the other, by money, promises, letters, threats, or
persuasions, except only by the strength of the evidence and the
arguments of the counsel in open court, at the trial of the cause,
is a proper act of embracery; whether the jurors on whom such
attempt is made give any verdict or not, or whether the verdict

given be true or false.” 4

1 For the pleading, practice, and evi-
dence, relating to thiz offence, see Crim.
Proced. TI. § 844-847. And see Stat.
Crimes, § 563,

2 4 Bl Com. 140; 1 Hawk. P. C.
Curw. ed. p. 466, § 1; Vol. L § 468.

& 4 Bl Com. 140,

t 1, 1 Hawk. P. C. Carw. ed. p. 468,
§ 1. Old Bnglish Btatutes. — There
are, mpon this aubject, old English etat-
utes, some of which may doubtless be
deemed to be common law in this coun-
iry. See Roberts’s Eng. Stats. in force
in Pa. 382 et seq. Of the more impor-

" tant of these aro the following : —

2. 5 Edw. 3, c. 10, entitled *The
Punishment of a Juror that is Ambi-
dexter and talketh Money.”* Ita impor-
tant words are: “ If any juror, in assizes,
Juries, or inquests, take of the one party
or of the other, and be thereof duly at-
tainted, that hereafter he shall not be
put in any assizes, juries, or inquests,

and nevertheless he shall be commanded
to prison, and further ransomed &t the
king’s will.”

8. 34 Bdw. 3, ¢. 8, entitled, “The
Penalty of a Juror taking Beward to
give his Verdict.” It provides, *that,
in every plea, whercof the inquest or
assize doth pass, if any of the parties
will sue againet any of the jurors, that
they have taken of his adversary, or of
him, for to give their verdict, he shall
be heard, and shall have his plaint by
bill presently before the justices before
whom they did swear, and that the juroer
be put to answer without any delay;
and, if they plead to the couniry, the
inguest shall be taken presently. And
if any man other than the party will sue
for the king against the juror, it shall
be heard and determined as afore ia said.
And if the juror be attainted at the suit
of other than the party, and maketh fine,
the party that sueth shall have half the
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§ 885. Bxhorting Furor to do Justice. -— Hawkins attenuates the
doctrine thus: “The law so abhors all corruptions of this kind,
that it prohibits every thing which has the least tendeney to it,

fine; and that the parties to the plea
ghall recover their damages by the as-
gessment of the inquest; and that the
juror so attainted have imprisonment
for one year, which imprispnment the
king granteth that it shall not be par-
domed for any fine. And if the party
will sue by writ before nther justices, Le
ghall Lave the suit in form aforesaid.”

4. 38 Bdw. 3, stat. 1, c. 12, entitled,
“The Punishment of a Juror taking
Reward to give Verdiet, and of Em-
braceors.” It is: “As to the article of
jurors in the four and thirtieth year,
it is assented and joined to the same,
that, if any juror in sassizes sworn, and
other inguests $0 be taken between the
king and party, or party and party, do
any thiny take by them or other of the.
party plaintiff or defendant, to give their
verdict, and thereof be attainted by pro-
cees contained in the same article {that
is, process mentioned in the foregoing
Stat. 3¢ Edw. 3, ¢ 8], be it at the snit
of ihe party that will sue for himself,
or for the king, or any other person,
every of the said jurors ghall pay tem
times as much as he hath taken; and he
that will sue shall have the one half, and
the king the other half. And thai all
the embraceore thet Dring or procure
such inguests in the country to tuke
gain or profit, shall be punished in the
same manner and form as the jurors;
and, if the jurar ot erabraceor so attainted
have not whereof to make gree in the
manoer aforesaid, bhe shall have the
jmprisonment of one year. And the in-
tent of the king, of the great men, and
of the commons, js, that no justice nor
other minister shall inguire of office
upon sny of the points of this article,
but only at the suit of the party, or of
other, 1s afore Iz sald”

5. Lustly, we have 32 Hen. 8, c. 9,
entitled;, * The Bill of Bracery and Buy-
ing of Titles.” It is of but little conse-
quence in this connection; the more
material part of it relates to the huying
and selling of pretended titlez; and, as
to thiz part, it is not received in all the
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Btates. See ante, § 172, 173. Tt is not,
for example, in Georgia. Cain » Mon.
roe, 23 Ga. 82; llarring ». Barwick, 24
Ga. 59; Webb v Camp. 26 Ga, 384, Buat
this Georgia opinion, dissented from by
one judge, does not necessarily exclude
the operation of the statute in e¢zses of
embracery. In the preamble it ia said,
“ that there is nothing within this realm
that conserveth his [the king's] loving
pubjects in'more quietness, rest, peace,
and good concord, than the due and
just ministration of his laws, and the
truc and indifferent triala of such titles
and issues as been to be tried according
to the laws of this realm; which hia
most roeyal majesty perceiveth to be
greatly hindercd and letted by mainten-
ance, embrucery, champerty, suborna-
tiou of witnesses, sinister labor, buying
of titles and pretensed righta of per.
sons not heing in possesaion; where-
upon great perjury hath ensued, and
much inguietness, oppression, vexation,
troubles, wrongs, and disinheritance,” It
is therefore enacted, § 1, “that from
heneeforth all statutes heretofore made
concerning maintenanee, champerty, and
embracery, or any of them, now stand-
ing and being in their full strength and
force, shaull be put in due exeeution ac-
cording to the tenures and effects of the
same gtatutes.” § 8. That, among other
things, “no person, &ec., do heveafter
pnlawfully retain, for maintenance of
any suit or plea, any person or persons,
or embrace any freeholders or jurors,”
&e.
8. Interpretations of these Statutes
—1i is perceived, that, in part at least,
these statutes were passed to authorize a
civil action against the person guilty of
embracery. But Hawkins observes, in
answer to the inquiry “ how far offencea
of thiz Xind are restrained Ly the com-
mon Inw,” that “there ¢an be no doubt
but that they subject the offender either
to an indictment or wetion, in the game
manner as all other kinde of unlawful
maintenance do by the common law.”
1 Hawk. P. C. Curw. ed. p. 467, § %
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what specious pretence soever it may be covered with ; and there-
fore it will not suffer 4 mere stranger so much as to labor a juror
to appear and act according to his conscience.” 1 But this latter
clause is carrying an old refinement quite far; for an honest ex-
hortation to do justice should never be construed into guilt.

§ 286, Giving Money to Juror.—* Also it is said,” continues
Hawking, ** that generally the giving of money to a juror after
ihe verdict, without any precedent contract in relation o it, is
an offence savoring of the nature of embracery ; because, if such

- practices were allowable, it would be easy to evade the law by

giving jurors secret intimations of such an intended reward for
their service, which might be of as bad consequence as the giv-
ing of money beforehand. But it seems clear that the giving of
jurors such a reasonable recompense as is usually allowed them
for their expenses in travelling, &c., and which muy faixly be
expected by them from either side that shall prevail, is no way
criminal ; because, if no such allowance were to be expected, it
would be often difficult to prevail with persons to serve on a jury
at their own charge. And therefore by experience it hath been
found necessary to permit the parties to give jurors some smends

- for their charges.”? In our States, the matter of compensation

to jurors is generally, perhaps universally, regulated by statutes;
consequently there is no room for suffering any other compensa-
tion to be given by the parties.

§ 887. Continued — Efforts to secure Verdiot. -— It hath been
adjudged,” continues Hawkins, « that the bare giving of money

Moreaver, & nice attention to the wards embraceors. Also the plaintiff may la-

of the statutes shows, that they were not
meant to take away the right of indict-
ment for the acts for which they provide
an additionsl restraint.

7. Old Idea of the Offence. — In the
law dictionary, latterly koown under the
name of Tomling, formerly of Jacob, we
have the following: * JEmiraccor. He
that, when d matfer is in trial betwcen
party and party, comes to the bar with
one of the parties, having received some
reward so to de, and’ speaks in the case
or privately labors the jury, or stands in
the court to survey or overlook them,
whereby they are awed or influenced,
or put in fear or doubt of the matter.
But lawyers, attorneys, &c., may speak
in the case for their clients, and not be

“bor the jurors ta appear in his own cause,

bat a stranger must not do it; for the
bare writing a Jetter to a person, or per-
gonul request for a juror to appear, nud
by the party himself, hath been held
within the statutes against cmbracery
and maintenance. Co. Lit. 369; Hob.
294: 1 Saund. 891. If the party him-
self instructs a juror, or promises any
reward for his appearance, then the
party is likewise an embraceor. Anda
juror may be guilty of embracery, when
he, by indirect practices, geta himself
sworn on ihe tales, to serve on one side.
1 Lil. 5138.”

1 1 Hawk. P. . Curw. ed. p. 466, § 2.

2 1 Hawk. P. C. Curw. ed. p- 466, § 3.
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to another to be distributed among jurors is an offence of the
nature of embracery, whether any of it be actually so distributed
or not. Also it is clear, that it is ag criminal in a juror as in any
other person to endeavor to prevail with his companions to give
a verdict for one side by any practices whatscever, except only
by arguments from the evidence which was produced, and ex-
hortations from the general obligations of conscience to give a
true verdict. And there can be no doubt but that all fraudulent
contrivances whatsoever to securs a verdict are high offences
of this nature; as, where persons by indirect means procure
themselves or others to be sworn on a tales in order to serve one
side.”” 1

§ 388. Why an Offence. — Whatever may be said of mainten-
ance proper, with which this offence of embracery is in the
books found connected, and of which it constitutes in some
sense a part, there can be no doubt that embracery is to be
reckoned among our common-law crimes, not merely becanse
it was punishable in England when this country was scttled,
but also because the form of evil-doing, which its penalties were
ordained to suppress, is contrary to good morals at all times, and
subversive always of justice in the courts, and a grievous wrong
of & nature always held to be indictable. The law on this sub-
ject should, with us, be more * put in ure,” to use an old expres-
sion, than it is.

§ 389, Attempts. — Embracery being an attempt, as well as a
consummated act, there appears to be no room for such an offence
as an attempt to commit embracery; hecause, if there is an at-
tempt which is indictable, it is itself embracery.?

1 1 Hawk. P. C. Curw, ed. p. 467, § 4. 2 Ante, § 384, 887; Crim. Proced. IT
§ 847; The State v Sales, 2 Nev. 268,

For ENGROSSING, see Vol. L § 518 et seq.
" ENTRY, FORCIBLE, see Forcrsit ENTRY a¥D DETAINER.
ESCAPL, see Prisoy Brrach, &o.
ESTRAY ANIMATS, see Stat. Crimes.
EXPOSURE OF PERSON, see Vol. I § 1125 et seq.
220

CHAP. XVIIL]

EXTORTION. § 890

CHAPTER XVIIL

EXTORTION.}

§ 390, 391. Introduction.

392. May be committed only by an Officer.
493, Must he by Color of his Office.
894, 395, The Act must be within a Legal Prohibition.
896-400. Must be corruptly done.
401,402. The Thing obtained by Extortion.
403, 404, Englich and American Statutes.
405-408. Remaining and Connected (Juestions.

§ 890, Why Ingictable. — In the preceding volume we saw,

that all persons who assume official position place themselves
thereby in circumstances to exert a peculiar power, which
brings with it corresponding obligations cognizable by the crim-
inal law; consequently they are liable to indictment for any
malfeasance in office? Among wrongful official acts, open to

special reprehension, is extortion, ,

How defined. ~— It is the corrupt demanding or receiving, by a
person in office, of a fee for services which should be performed
gratuwitously ; or, where compensation is permissible, of a larger
fee than the law justifies, or a fee not due.3

1 For matter relating to thia title, see
Vol I § 573, 587, 715. For the plead-
ing, practice, and evidence, sce Crim.
I'rocued. I1. § 857 et seq.  And see, as to
betl law and procedure, Stat. Crimes,
§ 171, note, 217, 814, note, 670,

T Vol. 1. § 218, 219, 239, 318, 821, 459,
448, 469, 573,

¢ Blackstone defines: * Extortion is
an abuse of public justice, which con-
fists in any officer’s unlawfully taking,
by color of his office, from any man,
any mouey or thing of value, that is oot

-due to him, or before it is due”  And

hie adds: “The punishment is by fine
and imprisonment, and sometimes by a
forfeiture of the office.” 4 BL Com. 141.
Hawkina: “It is said, that extortion in

a large sense signifies any oppression
under color of right; but that in a strict
sense it signifies the taking of money
by any officer, by eolor of hiz office,
cither where none =t all is due, or not
5o much ig due, or where it is not yet
due.” 1 Hawk. P, C. Curw. ed. p. 418,
§ 1. The New York commissioners pro-
pose the foliowing: “ Extortion is the
obtaining of property from another, with
hiz conzent, induced by a wrongful use
of force or fear, or under color of offleial
right.”  Draft of Penal Code, 4. ». 1864,
p-220. Tt will be perceived that this pro-
posed definition extends the boundaries
of the offence over a wider field of in-
dictable wrong than it occupies, under
the same name, in the common law.
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§ 392 SPECIFIC OFFENCES. [BOOK X.

Corrupt. — Implying an evil mind, it is not committed when
the fee comes voluntarily, in return for real benefits conferred

by extra exertions put forth.t

§ 891. We shall consider, I. The Offending Person must be
an Officer; II. The Thing extorted must be obtained by Color

of his Office; TII. The Act must

be within the Prohibitions of

Law; IV. The Act must proceed from a Corrupt Motive ;
V. What must be the Thing obtained ; VI. Statutes, English and
American, relating to this Subject; VIL Remaining and Con-

nected Questions.

1. The Offending Person must be an Officer.

§ 392. General Doctrine. — The law has not confined this offence
to any clags of officers ; but, wherever it has cast official duties,
and conferred official privileges, it has subjected the individual

{0 lability for acts of extortion.

Thus, —

Particular Officers, — All justices of the peace,? sheriffs and
their deputies,’ constables,t jailers,® lawyers admitted to prac-

tice$ collectors of taxes,” person

s in England who preside over

the ecclesiastical courts,® clerks of courts?® and indeed every
other description of person upon whom the mantle of office has

fallen,!” may commit this offence.

I See Vol I § 573, And see The
Btate ». Stotts, 5 Bluckf. 460; Rex v
Buines, 6 Mod. 192; Williams ». The
State, 2 Sneed, 160; Evans # Trenton,
4 Zah. T64.

2 Rex » Seymour, T Mod. B82; The
State v. Maires, 4 Vroom, 142; Cutter =
The State, 7 Vroom, 125; Reg. v. Tis-
dale, 20 U. C. Q. B. 472,

8 Commonwealth ¢ Bagley, 7 Pick.
970 ; Hescott’s Case, 1 Salk, 330

& The Btate ». Merritt, 5 Snsed, 67,

5 Commonwenlth #. Miichell, 8 Bush,
26, .

6 Adams r. Tertenants of Savage,
Holt, 179; Troy's Case, 1 Mod. 5. PBut
in New Hampshire, {the statutory penalty
for taking illegal fees is incurred omly
where a public officer, or some one in
his behalif, and with his assent, demanda
and receives compensation fof a pervice
rendered in the discharge of his official
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duties, other or greater than the law
allows. And attorneys, while receiving
pay in their offices for services rendered
to their clients, in what is preliminary
to proceedings hefore a judicial tribunal,
cannot be regarded as public officers
acting officially. The provision of the
gtatute that only cne dollar shajl be al-
lowed for a writ, including the blank, in
bills of cost taxed in the Suprewme Conrt
ot Court of Common FPleas, iz not ¥io-
lated by &n attorney’s receiving & larger
gum 88 his compensation for making a
writ, while adjusting a suit for his client,
before it has been entered in court. Wil-
cox ». Bowers, 36 N. 1L 372,

7 Reg. ». Buck, 8 Mod. 308.

% Bmythe's Case, Falmer, 818,

9 Rex v Buaines, 6 Mod. 182. And
aee Commonwealth v. Rodes, 6 B. Monr.
171

® Smith v. Mall, 2 Rol. 263; Rex »
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Officer de Facto. — There is no necessity for the officer to be
one de jure, if only he holds the office de facts it is sufficient.
-Indeed a person who serves as an officer, and claims to be suc};,
is estopped to deny his official appointment.?

; One fals}e;ly Pretendi.ng(.i— Even an offence analogous to extor-
ion may be perpetrate : i7
bion may b a_E ogﬁ st by an unofficial person who falsely pre-

Analogous Offences -— Railroad Fare. — And there are still other
analogous offences, both at the common law and under statutes
-sor.netlmes in a sort of loose way called extortion, to commit whi(;li
it is not necessary the offender should be an officer. Thus, in
New 'York, a railroad company which exacts the legal rate, of
fa.r.e in gold coin, or its value in paper currency, is said to be
guilty .of extortion. It is liable fo the penalty ::)f fifty dollars
for asking and receiving a greater fare than is allowed by law.;

II. The Thing extorted must be obtained by Color of Office.

& 393. General Doctrine, — The thin
. g taken must be pro
by the officer under color of his office.5 Thus, ~ prosured
Arrest on Forged Warrant. — If such person arrest
' : § 4 man on
a warrant which he knows to be forged, and thereby cxtorts

money from him, he takes it under color of hi '
commits this offence.® s office, and so

ITL. The Act must be within the Prohibitions of Law.

§ 304. English Bxamples. — Russell says:7 “It has been held
t(? be extortion to oblige the executor of a will to prove it in the
bishop’s 00}11'(:, and to take fees thereon, when the defendants
knew that it had been proved before in the prerogative court.?

Burdett, 1 Ld. Raym. 148; The State
;inﬁ:::o;,psh']ing. ;373 4, Commonwealth v. 49 Barb. 350, And see ante, § 590, note
, ilad. . 6 Rex » DBuai , ' i

¢ Y 1 : N . Baines, 8 Mod. 192,

e lstb:\eb. C;;cn;) Law, 7238, énd ses gee People ». Whaley, 6 Cow. 661; S‘::g
e S :07 IR ntyre, 8 Ire. 171, 174; tuck » Woods, 1 Pick. 171; Gailagher
L . ) v, Neal, 3 Pu. 183; Runnells v. Fletct
a2 I;I{C dSta.te v, Sellers, 7 Rich. 868, 15 Mass. 525; Evane v, Tr:n!t‘an Z Z:al?
312, And see People v. ook, 4 Seld. 764 See Reg. u Dest, 2 Moody, 124,
; Rex v, rett, ar. & P. 124, & Re, t y ' i

 Rex v ! g. v. Tracy, 6§ Mod. 30
. 4?,?;1; ]:‘;edat Cg.;e, Latch. 202; Vol. 7 1 Russ, Crim};s, 3d ;]ng. ed. 148.
note, 587. % Rex v. Loggen,  Stra. 73
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§ 305 SPECIFIC OFFENCES. {BOOK X.

And it is extortion in a church-warden to obtain a silver cup or
other valuable thing, by color of his affice.] And a coroner ig
guilty of this offence who refuses to take the view of a dead
body until his fees are paid.? So if an under-sheriff obtain his
fees by refusing to execute process fill they are paid,® or take
a bond for his fee before execution is sued out,? it will be ex-
tortion. And it will be the same offence in a sheriff's officer
to bargain for money to be paid him by A, to accept Aand B
as bail for C, whom he has arrested ;® or to arrest a man in
order to obtain a release from him;® and also in a jailer to obtain
money from his prisoner by color of his office.” In the case of a
miller, where the custom has ascertained the toll, if the miller
takes more than the custom warrants, it is extortion;? and the
same, if a ferryman takes more than is due by custom for the
use of his ferry.? And it was held, that, if the farmer of a mar-
ket erects 50 many stalls as not to leave sufficient room for the
market-people te stand and sell their wares, so that, for want
of room, they are forced to hire the stalls of the farmer, the
taking money for the use of the stalls in such a case is extor-
Hion.® Where a collector of post-horse duty demanded a sum
of money of a person, charging him with having let out post-
horses without paying the duty, and threatened him with an
exchequer process, and he thereon gave him a promissory note
for five pounds, which was afterwards paid, and the proceeds
handed over to the farmer of the post-lorse duties, it was held
to be an extortion.” 1!

§ 395. American. — Some of the cases thus cited by Russell
show o form of extortion which could not be practised in this
countrr; yet all are instructive, as illustrating the principle on
which this offerice rests. For example, —

Fees in Advance.— The rule, scttled in England.2 that extor-
tion may be committed by an officer demanding his fees in ad-
vanee, has been expressly adopted in this country.

1 Rex v Eyres, 1 5id. 307, 8 Rex v. Burdett, 1 Ld, Raym. 148
2 8 Tnst, 149; Rex v, IIarrison, 1 Bast ? Rex v, Roberts, 4 Mod. 101,
P. C. 382 1 Kex » Burdett, 1 Ld, Raym. 148,
# Hepscott’s Case, 1 Salk. 320 1 Rex v igoing, 4 Car. & P 247,
4 Empson v. Bathurst, Hut. 52. 12 Ante, § 384 ; Rex v. Baincs, 6 Mod.
5 Stoteshury v. Smith, 2 Bur. 924, 192, W, Jones, 656; Ilescolv's Case, 1
& Yillinma ». Lyons, 8 Mod. 180, Balk. 330,
1 Rex v Broughton, Trem. P. C, 111; 1 Commonwealth ». Bagley, 7 Pick.
Reg. v. Tracy, 6 Mod. 178, 279; The State v. Maires, 4 Vroom, 142;
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“Where none Demandable. — And if, under the cirenmstances,
no fee iy demandable, it is extortion corruptly to demand and
receive one.l In a New York case, where a canse before a jus-
tice of the peace was discontinued by laches of the plaintiff, but
the justice adjourned it and gave judgment for the plaintilf after
ward, receiving from the defendant the amount of the debt, to-
gether with 124 cents for his fees, under the pretence of there
being a valid judgment rendered, — the court decided that the
taking of the 12} cents by the justice for fees was extortion in
Lim, if the jury should believe him to have acted from a corrupt
motive.?

Not within Official Duty, — If an officer performs services not

within the duties of his office, he may lawfully receive pay for
them.®

IV. The Act must proceed from a Corrupt Motive.

§ 306, General Doctrine, — No act, carefully performed, from
f‘notives which the law recognizes as honest and upright, is pun-
ishable as a crime* And it has always been held, that extortion
proceeds only from a corrupt mind,? .

§ 897. Perquisites. — Hawkins, speaking of Stat. Westm. 1
¢. 26,% which is mercly confirmatory of the prior common Iaw,
says: “It hath been holden, that the fee of twenty pence com:
m?nly called the bar fee, which hath been taken time (;ut of
mind by the sheriff, of every prisoner who is acquitted, and also
t-l}e fee of one penny, which was claimed by the coroncr of every
visne wh?n he came before the justices in eyre, are not witl;in
the meaning of the statute; because they are not demanded by
the sherilf or coroner for doing any thing relating to their offices,

The State . Vasel, 47 Misso. 444+ The
State v. Vasel, 47 Misso. 418, ,

1 Commonwealth i Mitehell, 3 Bush

25; Cross o, The State, 1 Tere, 261, '
; Beople v Whaley, 6 Cow. 651.

utten v, 1" Jity, U 1hi 73

ante. § o The City, ¥ 1*hilad, 597 ;

publica v. Hannum, 1 Yeates, 71, The
State ». Bright, 2 Car. Luw Repos. 634,
8 This statute, otherwise eited as 2
Edw. 1, . 26, is, — “ And that no sheriff,
nor other the king’s officer take any re-
v}v]ard t;) (110 hiz oflice, but shall be paid of
Pt that which they take of the king; and
Vol T. § 285 et seq. he that so0 doth shall yield twice uagmuch,

5 People v. Whaley, 8 C
. ¥, 8 Cow. 861; Ja- i ing’
cobe . Comimonwealth, 2 Leigh, T09; ?1:2.’?11311 e punished ut the king’ plers

The Btute v. Stotts, 5 Blacki. 460 i Res-
VOL. IL. 15 ' 2325

-
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but elaimed as perquisites of right belonging to them, whether
they do any thing or not. But there seemeth to be no necessity
for this distinction ; for it cannot be intended to be the meaning
of the statute to restrain the courts of justice, in whose integrity
the law always reposes the highest confidence, from allowing
reasonable fees for the labor and attendance of their officers.
For the chief danger of oppression iz from officers being left at
their liberty to sct iheir own rates on their Jabor, and make their
own demands ; but there cannot be so much fear of these abuses,
while they are restrained to known and stated fees, settled by
the diseretion of the courts, which will not suffer them to be
exceeded without the highest resentment.” !

§ 308. Fees added to Salary. — So much from Hawkins is
doubtless sound in law at the present day. But we may ques-
tion the following, in its application to our time and country:
« Also it having been found by experience, that generally it is
in vain to cxpect that any officers who depend upon a known
fixed salary, withont having any immediate benefit {rom any
particular instances of their duty, should be so ready in under-
taking, or diligent in executing them, as they would be if they
were to have a present advantage from them, it hath been thought
expedient to permit them to take certain fees in many cases.”
The rest of what follows is correct: “DBut it is certain that they
are guilty of extortion if they take any thing more.”2 The light
of the present time should be deemed sufficiont to enable men
employed on salaries to perform their duties when paid once,
without the stimulant of a second payment for each instance of
discharging the obligation they assumed in accepting office.?

§ 399. Usage as justifying Excess of Fees, &c. -— We have some
American cases to the question whether, if, following a general
usage, an officer takes a larger fee than the law has prescribed,
or demands and receives the prescribed fee before it is due, he
can rely on this nsage in his defence when charged with extor-

CHAP. XVIIL] EXTORTION, §39% 4

tion. There is a Pennsylvania case wherein the opinion seems
to be that he can.l  On the other hand, the Massachusetts court
has directly adjudged that he cannot.? The motive, in this in-
stance, is not what a non-professional man would call corrupt,
but it is so legally. For, as we saw in the preceding volume,?
every person is conclusively presumed to know the law, and to
know, what is well settled, that there cau be no custom or usage
made legal in opposition to a statute; consequently, if the fee
is prescribed by law, no individual officer can excuse himself by
showing that other officers have violated the law, or that he him-
self has, as often as he has had the opportunity. Even Hawlkins,
who, we have seen, is inclined to hold the rein loosely over
these functionaries, takes substantially this ground.® )

§ 899 a. Fee taken under Mistake of Law.— At the sane time,
the question of the effect of a mistake in law is, in a case of this
gort, a very nice one, and one upon which it is not easy to lay
down any rule with a perfect assurance that it will be accepted
in all tribunals. ¢ TIf,” said Beasley, C. J., in a late New Jersey
case, “a justice of the peace, being called npon to construe a
statute with respeet to the fees coming to himsclf, should, exer-
cising due care, form an honest judgment as to his dues, and
should aet upon such judgment, it would seem palpably unjunst,
and therefore inconsistent with the ordinary grounds of judicial
actlon, to hold such conduct criminal, if it should happen that
a higher tribunal should dissent from the view thus taken, and
should decide that the statute was not susceptible of the inter-
prctz_xtion put upon it.” Therefore, on an indictment against a
magistrate for taking illegal fees, he may, the court deemed, show

t 1 Hawk, P. C. Curw. ed. p. 418, 419,
§3
2 1 Hawk, I, C, Curw. ed. p. 419, § 4.
3 No Fee sliowed. —In Pennsylvania,
if a justice of the peace demands and
roceives a fee for a service for which
none iz allowed by law, he incars the
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penalty prescribed for taking illegal fecs,
Overcharge. — S¢ if he charges more
than 18% cents for & copy of his proveed-
ings, including the judgment, this being
the statutory fee. Simmons v, Kelly, B
Casey, 190. See also Debolt ». Cincin-
pati, 7 Ohio State, 237,

1 Respublica v. Tlannum, 1 Yeates, T1.

? Lincoln  » Shaw, 17 Muss. 410:
Shattuck » Woods, 1 Piek. 171; Com,-
monwealth », Bagley, 7 ick. 279. But
sce Commonwealth v. Bhed, 1 Mage, 227,
The firat two of these cases are the only
ones which exaelly cover the point of
the text; and in them the proceeding
wag civil in form, for the recovery of the
penalty, but the rule in such eireum-
stances is the samoe as though the pro-
ceeding were by indictment, In New
York it was held, that, if » justice of the
peace refnses an adjourntaent because
the party will not pay his fees for draw-
ing a bond, on demsnding the adjourn.

ment, he is indictable for misdemeanor.
And Marey, J., chserved ; * The magis-
trate misapprehended his dnty jn vefusing
the adjournment unless his fees for draw-
ing the bond were paid. The payment
of the fees was not a condition precedent
to the adjournment of the cause; and
the magistrate erred in withhetding from
the party his right on account of the
non-payment of them.” FPeople . Cal-
houn, 3 Wend. 420, 421.

& Vol T. § 202 et seq.

+ Ante, § 598,

53 Hawk. P. C. Curw. ed. p. 418
§ 2. a. », Rex v, Seymour, 7 Mod. 382

227
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that they were honestly demanded and roceived under a mistake
of his legal rights.) There are some analogies in the criminal
law favoring this view. And ina case where there is a right to
a fee, and the question is how much, and the law has provided
no reference of it to any person other than the officer taking
the fee, probably it is not obnoxious to established principle
to hold, that, for the particular case, and as respects criminal
liability, the honest and pains-taking decision of the officer
should be accepted as the judgment of the law on the point.2

§ 400. Fee taken under Mistake of Fact. — If the mistake is one
of fact? and it procceds from no carelessness or other fault,
beyond all controversy it will excuse, in the criminal law, the
act which otherwise would be extortion. Thus, where, in Eng-
land, a clerk to justices of the peace demands and receives a fee
for the taking of recognizances as for a principal and two sure-
ties, there being really bub one, he commits no offence and incurs
uo forfeiture, nndex Stat. 26 Geo. 2, . 14, § 2, if he believes that
there are two surcties. Said Lord Campbell, C. J.: #On the
point whether an offence has been committed by the defendant
acting in ignorance of the fact, I am clearly of opinion that the
somplaint fails, Actus non facit rewm nisi mens sit rea.” *

V. What must be the Thing obtained.

§ 401. Of Value -— Mere Agreement. — In the facts of most
cases, what is obtained is money. A mere agreement to pay
has been held insufficient.? The agrecment is not & thing of
value ; but probably any thing of value will do. It need not be

money.?

§ 402. Under Statutes. — Yet sometimes a statute specifies the
thing which is forbidden to be taken ; then the indictment, to be
oood under the statute, must specify the particular thing, and it

must be proved.’

1 Clutter ». The State, 7 Vroom, 125,
123. Hce post, § 404

7 Qtat, Crimes, § 805, 808, And sce
the whole discussion there oo Tlection
Frauds and Qbstructions.”

3 Vol. 1. § 292 et scq.

& Bowman v. Blyth, 7 Ellis & B. 26,

43,
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6 Commonwealth v. Cony, 2 Masa.
523 ; Commonweatth v. Pease, 16 Masa,
o1; Rex v, Burdett, 1 Ld. Raym. 148
But sce ante, § 394,

6 Rex ». Burdett, 1 Ld. Raym. 148,
fee lteg. v. Johmson, 11 Mod. 2; Thae
State ». Stoits, 3 Blackf. 460,

T Garner v. The State, 5 Yerg. 160.

CHAP, XVIIL] EXTORTION. § 404

VI. Statutes, English and American, relating to this Subject.

§ 403. English. — The offence of extortion is deemed so heinous,
that from sarliest times it has been made the subject of legisla-
tion; though it is equally indictable under the earlier English
common law.! The English statutes are multitudinous; yet, of
all which were passed before the settlement of this country, no
one seems to be here of any practical consequence.?

§ 404. American. — In the United States there are many stat-
utes, not abrogating the common law,? but furnishing additional
remedies against officers committing this offence. But they have
not ealled forth many expositions of general principles, render-
ing advisable other mention of them than a reference in the
notes.t In Ohio, the office of township treasurcr being abolished
in Cincinnati, and its duties transferred to the county trcasurer
of Hamilton County, it was held, that he could not charge the
fees of a township treasurer; because no officer whose compen-
sation is regulated by fees can charge for a particular service,
unless the law specifically gives him fecs therefor. ¢ Fees,” said
J. R. Swan, J., “are not allowed upon an implication; but, if
they were, the implication in this case is, that the legislature, if
they intended to give the fee of a township treasurer to a county
treasurer, would have sald s0.”’ ®

The Intent. — The words of the New Jersey statufe are general,
— % shall receive or take, by color of his office, any fee or reward

! Bee 1 Hawk, P. C. Curw. ed. p. 418. t Gallagher ». Neal, 3 Pa. 183 ; Reed

? The principal statute mentioned by
Hawiins is that quoted ante, § 897
and note, of Westm. 1 (8 Edw. 1),
c. 28. It is but declaratory of the com-
men law; and neither Kilty, nor the
Pf:nns_vlvania judges in their Report, 3
Binn. 585, mention it among acts applica-
ble. For a decision on Riat. 7 & 8 Viet.
¢ 81, § 70, sce Reg. v. Badger, § Lllis &
B. 137, 21 Eng. L. & Bq. 826,

3 The ’cunsylvania and Hiinois stat-
utes supersede the common law, at least
t? some extent.  Commonwealth o
Evang, 13 8. & . 426; Pankey v. People,
1 8eam. §0. But not the Mussachusctts.
Commonwealth ». Bagley, 7 Pick. 279;
Shattuck ». Woods, 1 Pick. 171.

v Cist, T 8. & K. 188 ; Commonweslth ».
Evans, 13 8. & R. 426; Commonwealth
v. Bagley, 7 Yick., 279; Bhattuck e
Woeds, 1 Pick. 171; Lincoln v. Shaw,
17 Mass. 410; Dunlap ». Curiis, 10 Mass,
210 ; ltunnells ». Fleteher, 15 Mass, §25;
Commeonwealth v Shed, 1 Mazs. 227;
Commonwezlih o, Murphy, 12 Allen,
449 ; The State » Brown, 12 Mion. 480;
The State v. Lawrence, 45 Misso. 402;
The State v Maires, 4 Vroom, 142;
The State ¢, Bruce, 24 Maine, 71; Stat.
Crimes, § 250, note.

5 Debolt v, Cincinnati, 7 Ohio State,
287, 239.
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whatsoever not allowed by the laws of this State for doing bis
office,” —and these were held not to preclude inquiry inte the
intent, the same as at the common law.!

VIL. Remaining and Connected Questions.

§ 405. Misdemeanor — Punishment. — Extortion is misdemeanor
1t the common law, punishable, therefore, by fine and imprison
ment ;2 “also,” adds Hawkins, “by removal from the office in
the execution whereof it was committed.”?

§ 406. Accessories — Persons not Officers. — Whether one, not
an officer, who abets an officer in this offence, is punishable
as for extortion, the authorities are not apparently distincs; but
it has been held, that several persons may be made defendants
jointly in one indictment, and therefore the inference seems to
be, that the law does not require each defendant to be an officer,
if only one is such4  Yet two officers —for example, two justices
of the peace — may by acting in concert commit the joint offence.®

§ 407. Persons not Officers, continued — Threat. — In an English
case it was held criminal at common law, to extort money from
one by a threat to indict him for perjury ; Holt, C. J., observing,
«If a man will make use of a process of law to terrify another
out of his money, it is such a trespass as an indictment will
[therefor] lie.”®

§ 408. Extortion from Corporation. — There may be an extortion
from a county? or other corporation, the same as from an indi-
vidual. :

1 Cutter v, The State, T Vroom, 125; & Reg. v. Woodward, 11 Mod. 137,
ante, § 399 n, See The State ». Bruce, 24 Malne, 71;
2 Ante, § 55 and note. ante, § 892.

8 1 Huwk. P. C. Curw. ed. p. 419, § & 1 The Stato v». Moore, Bmith, Ind.
4 Seo 1 Russ. Crimes, 3d Eng. ed, 144, 316, 1 Ind. 548.
§ Reg. v. Tisdale, %0 U.C. Q. B, 272

For FALSE IMPRISONMENT, sce K1DNAPPING AND FALSE IMPRISONMENT.
FALSE NEWS, zee Vol. L. § 472 et seq., 540.
FALSE PERSONATING, see ante, § 152-155; post, § 439, 440; Vol 1. § 408.
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CHAPTER XIX.

FALSE PRETENCES.!

& 409, Introduction.
410-414. General Doctrine and Statutes,
415-459. What is a False Pretence.
460475, What must concur with the False Pretence.
476-484, What Property must be obtained.
486-483, Remaining and Connected Questions.

§ 409. Order of this Chapter.— We shall consider, I. The Gen-
eral Doctrine and the Statutes; II. What is a False Pretence
TII. What must concur with the False Pretence to constitute the
Statutory Cheat; V. What must be the Property obtained
V. Remaining and Conmected Questions.

1. The General Doctrine and the Statutes,

§ 410. Scope of this Discussion. — We have already, under the
separate title of *Cheats at the Common Law,” considered the
general doctrine of defrauding individuals and the public by false
tokens, both under the ancient unwritten law and the declaratory
statute of 33 Hen. 8, ¢. 1.2 It remains for us, in this chapter, to
take n view of the later statutes and their interpretations.

Views of the Statutes. — For, in the progress of trade and re-
finement, it became apparent that neither this statute nor the
common law went far enough in tho protection of fair dealing
against knavery, and other provisions were added.® These con-
sist in enactments against what is called the obtaining of prop-
erty, or cheating, by false pretences. The American statutes
are in substance copied from the English,? and the later Eng-

! For matter relating to this title, see 2 Ante, § 141 et seq.
Vol. L. § 110, 257, 389, 438, 585, 5886, 686, 8 Vol. 1. § GBS, 584.
815, See this volume, Cneats. For the 4 Sge Peoplo s Clough, 17 Wend.
ple'a,ding, practice, and evidence, see 851; People » Johnsom, 12 Johna, 202;
Crim, Proved. Il. § 157 et seq. See, People v. Btone, 9 Wend. 182; The State
also, Stat. Crimes, § 138, 134, 260, 460- ». Rowley, 12 Conn. 101; Commenwealth
463, # Warren, 8 Mass. 72; Commeonwealth v
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lish from the earlier which are now repealed. Therefore, to the
proper understanding of our subject, and the decisions upon if,
the English statutes, whether repealed or in force, are important.
The principal ones are the following : —

§ 411. 30 Geo. 2 — 52 Geo. 3. — Stat. 30 Geo. 2, ¢. 24, § 1, re-
pealed, provides, * that all persons who knowingly and designedly,
by false pretence or pretences, shall obfain from any person or
persons, money, goods, wares, or merchandise, with intent to
cheat or defraud any person or persons of the same . . . shall De
deemed offenders against law and the public peace,” and punished
by fine, imprisonment, &e.!' But this stafute having been found
defective in not providing against obtaining choses in action by
false pretences, there was addcd Stat. 52 Geo. 8, ¢. 64, § 1, now
also repealed, which enacts, “ that all persons who knowingly and
designedly, by false pretence or pretences, shall obtain from any
person or persons, or from any body politic or corporate, any
money, goods, wares, or merchandise, or any bond, bill of ex-
change, bank-note, promissory note, or other security for the pay-
ment of money, or any warrant or order for the payment of money
or delivery or transfer of goods, or other valuable thing, with
intent to cheat or defraud any person, &c., shall be deemed
offenders against law and the public peace, and shall be lizble to
be prosecuted and punished in like manner as if they had know-
ingly and designedly, by false pretence or pretences, obtained
any money, goods, wares, or merchandise, from any person or
persons, with intent to cheat or defraud any person or persons of
the same.” 2

§ 412. 7 & 8 Geo. 4#.— Following these statutes and repealing
them, and repealing 33 Hen. 8, ¢. 1,% respecting privy false tokens,?
came Stat. T & 8 Geo. 4, ¢. 29, § 53, since also repealed. It re-
cites, that “a failure of justice frequently arises from the subtile
distinetion between larceny and fraud ;"5 and, for remedy there
of, enacts, “that, if any person shall, by any false pretencs, ob-
tain from any other person, any chattel, money, or valuable
security, with intent to cheat or defraud any person of the same,
every such offender shall be guilty of a misdemeanor,” and pun-

Wilgus, 4 Tick. 177; Commonwealth v, % Ante, § 143,

Hulhurt, 12 Met. 448, * 1 Beac. Crim, Yaw, 227, Strictly,
1 See 2 Last P, C, 827. the repeal was by 7 & 8 Geo. 4, €. 2’!
2 Bee 1 Hawk. P, C. Curw. ed. p. 321 5 Ante, § 165, 166.
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ished, &c.: * provided, always, that, if upon the trial of any
person indicied for such misdemcanor, it shall be proved that he
obtained the property in guestion in any such manner as to
amount in law to larceny, he shall not by reason thereof be en-
titled to be acquitted of such misdemeanor, . . . and no person
tried for such misdemeanor shall he liable to be afterwards prose-
cuted for larceny upon the same facts.”!

§ 413. 24 & 25 Viet. —The statute at present in force in Eng-
land is 24 & 25 Vict. c. 96, § 88 (A.D. 1861), as follows: “ Whoso-
ever shall by any false pretence obtain from any other person any
chattel, money, or valuable security, with intent to defraud, shall
be guiity of a misdemeanor, and being convicted thereof shall be
liable at the discretion of the court to be kept in penal servitude
for the term ol three years, or to be imprisoned for any term not
exceeding two years, with or without hard labor, and with or
without solitary confinement. Provided, that, if upon the trial
of any person indicted for such misdemeanor it shall be proved
that he obtained the property in question in any such manner
as to amount in law to larceny, he shall not by reason thereof be
entitled to be acquitted of such misdemeanor ; and no person
tried for such misdemeanor shall be Hable to be afterwards prose-
cuted for larceny upon the same facts ; provided also, that it shall
be sufficient in any indictment for obtaining or attempting to
obtain any such property by false pretences to allege that the
party accused did the act with intent to defraud, without alleging
an intent to defraud any particular person, and without alleging
any owncrship of the chattel, money, or valuable security ; and,
on the trial of any such indictment, it shall not be necessary to
prove an intent to defraud any particular person, but it shall be
suflicient to prove that the party accused did the act charged with
an intent to defrand.”

§ 414. American. — As already observed, the American enact-
ments are copied in substance from the English, but there are
more or less minor differences. It will not be best to oceupy
with them the very great space which they would fill should we
introduce them ; since every practitioner will have before him
those of his own State, and such differences as are important to
& general understanding of the subject will be pointed out as we

1 See 2 Russ. Crimes, 3d Eng. ed. 287,
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go along. From the cases cited in a preceding note,! and from a
general doctrine of statutory interpretation,? we learn, that our
courts should, and do, in expounding our own statutes, follow in
a general way the English interpretations.

1I. What ¢s a False Pretence.

§ 415. General Dootrine. — These statutes, like all criminal
ones, must, as against defendants, be construed strictly, and
nothing not within their words be held to be within their mean-
ing;® while, on the other hand, as the construction must be lib-
eral in favor of defendants,? « there may be,” in the language of
Gross, J., * false pretences not within the statute.”® Therefore
the word * pretence,” instead of being understood exactly in the
popular sense, has obtained a legal and technical one,’ which itis
our purpose here to ascertain.

How defined. — In general terms, a false pretence was defined
in a Massachusetts case to be, “a representation of some fact,
or circumstance, calculated to mislead, which is not true.”7 A
fuller and practically better definition would be: A false pre-
tence is such a fraudulent representation of an existing or past
fact, by one who knows it not to be true, as is adapted fo induce
the person to whom it is made to part with something of value.
And the offence discussed in this chapter is the obtaining of
valuables by means of the false pretence.’

§ 416. “symbol or Token"—~" Pretence” —We saw, in a pre-
vious chapter, what is a false token or symbol.10 dome American
statutes employ the words *symbol or token,” in connection
with pretence;” 1! and, in those statutcs which do not, the

CHAP. XIX.] FALSE PRETENCES. § 418

latter word alone must doubtless be construed as co-extensive

‘in signification with the three combined. For it is plain that

whatever is a false symbol or false token is also a false pretence.}

§ 417, “False"-— Erroneous Belief. — By the terms of the stat-
utes the pretence must be « false.”? And the doctrine undoubt-
edly is, that, if it is not false, though believed to be so by the
person employing it, it is insufficient. Thus, if a man passes as
good the note of a bank which has stopped payment, yet if there

1 Ante, § 410, note.

2 Stat. Crimes, § 97, 242.

8 Stat. Crimes, § 191 ot seq.

4 Stat. Crimes, § 133, 198, 227-231;
Val. 1. § 536

§ Rex v, Fuller,2 East P. C, 837, And
see Stat. Crimes, § 183, 206 ; Vol L § 586,
Heg.

& McKenzie ». The Stete, 6 Eng. 584,
Aud gea Stat. Crimes, § 268, 269.

T Commonwealth v. Drew, 19 Pick.
179, 184, by Morton J. And see Reg. v.
Woolley, 1 Den. C. C. 569, 1 Eng. L. &

234,

Eq. 537, 4 New Sess. Cas. 341, Temp. &
M. 279; Reg. v. Henderson, Car. & M.
328,

8 And see The State ». Vanderbilt, 8
Dutcher, 328 ; Commonwealth v, Hutch-
ingon, 1 Pa. Law Jour. Rep. 802; The
State v. Evers, 49 Misso, 542; Beott 2.
People, 02 Barb, 62; The State v. Pen
ley, 27 Conn. 587.

9 The State ». Phifer, 66 N. C. 321
Bowler ». The State, 41 Missis. 570.

1% Ante, § 145-158.

Il Sg¢ Commonweslth v. Henry, 10

is found to be liable on it some party not a bankrupt, he cannot

be convicled of this cheat.?

§ 418. How many Pretences. — But there need be only one
false pretence ; and, though several are set out in an indictment,
yet, if any one of them is proved, —being such ag truly amounts
in law to a false pretence, — the indictment is sustained.*

Hurris, Pa. 263; The State v. Layman,
& Blackf. 330; People ». Gates, 13 Wend.
811l

1 For example, compare ante, § 145
158, with The State # Vanderbilt, 3
Datcher, 328 ; Reg. » Prince, Law Rep.
1¢C.C. 150, 11 Cox C. C. 198, .

2 People v. Tompkins, 1 Parker C. C.
224,

z Rex v Spencer, 8 Car. & P. 420.
Pagsing Bad Money. — This was & wisi
prins case; and Gaselee, J. gaid; “On
this evidence the prisoner must be ac-
quitted ; because, as it appears that the
pote may ultimately be paid, I connot say
that the prigoner was guilty of & fraud
in passing it away.” Ivwill be obeerved,
tlat, in this ease, the evidence failed to
prove even a depreciation in the inirin-
sic value of the nate. It seems to The
that the prelence might be false, and as
such sufficient within the statute, theugh
thie note was not worthless; as, suppose
it wus 1cally of half of its nominal value,
yut passed on the represenlation of its
heing of full value; but the prosecutor,
to convict, must prove this depreciation
of value. And T think this view is sus-
tained by judicial dicta, taken in connec-
tign with the case itself, in Reg. v. Evans,
Bell C. C. 187, § Cex C. C. 237, particn-
larly as reperted by Bell. There a £5
note was passed ; the note was proved to
be that of a private bank mo lenger in
existence, which had paid a dividend of

95. dd, in the pound; and & neighboring
bank had refused to change it. The
chairman of the scssions, at the trial,
bad submitted it to the jury to deter-
mine, as a ground for their verdict,
whether the note was, or not, of no
value. And the judges held, that the
case had not been eorrectly submitted.
Said Pollock, C. B.: “Probably this case
might have been left to the jury in such
a way that the verdict of guilty might
have warranted the sustaining of the
conviction. Had the prisoner repre-
sented the note to be of £5 value when
she knew it was not of that value, and
the jury had found the false preteace,
and that the note was of less value than
the £5 to her knowledge, it would have
Bbeen sufficient to sustain a verdies of
guilty.” p.191. s p. by Crowder, J. p.
192, It was likewise held in Massachu-
setts, that the passing of a bill of a
broken bank at its nominal value, by one
who represents it 1o be of such value, ye$
knows it ta be nearly if not quite worth-
less, is an indictable false pretence under
the statute, although the bill may be of
some value, Commonwesalth v. Stone, 4
Met. 43.

4 The Btate ». Dunlap, 24 Maine, 77;
The State v Mills, 17 Maine, 211; Peo-
ple ». Haynes, 14 Wend. 548; Reg. ».
Hewgili, Dears. 815, 24 Eng. L. & Eq.
5563 Bielschofsky ». People, 5 Thomp.
& C. 277; Crim. Proced. IL § 171
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§ 419. Promise.— A promise is not a pretence.) And if a man
says, that he will do an act, which he does not mean to do, — as
that he will pay for goods on delivery, his purpose being to de-
fraud the seller of them,—the case is not within the statute.?
Thus also, — ’

“ Would tell.” — An allegation in an indictment, that the defend-
ant falsely pretended he «would tell ” the prosecutor where cer-
tain strayed animals were, on being paid a sovereign down, was
held insufficient. The proof was, that he pretended he knew
and would tell; and, the judges said, the indictment shonld have
stated that he pretended to know, in which case the conviction
would have been sustained.® Again,—

wyill"— A pretence by the defendant that he will pay over
moneys which he may receive, or will make an assignment of a
particular chose in action, is insufficient, because it is merely a
promise ;5 as is also the pretence, the defendant being & physi-
cian, that he will cure a person of the pox in three weeks.®

§ 420. Future Bvent.— And both in the nature of things, and
in actual adjudication, the doctrine ig, that no representation of
a future evens, whether in the form of a promise or not, can be
a pretence within the statute; for it must relate either to the
past or to the present” Thus,—

« About to have” &c.— A represcntation, that the party to whom
it is made is about to have his goods and chattels attached, is
insufficient.? _

Distinguished from Pretence as to the Present. — But where the
pretence was, that the one making it had a warrant fo arrest
the defrauded person’s daughter for a public offence, punishable

L Ryan » The State, 45 Ga. 128; Reg. t Glackan v. Commonwenlth, 3 Met.

z. Gemmell, 26 U, C. Q. B. 312; The
State v. Evers, 48 Misso. 542; Colly ».
The Siate, 55 Aln. 85; Reg. 5. Woodman,
14 Cox C. C, 179,

2 Rex r. (Goodhall, Russ. & Ry. 461,
Not meaning o pey.— Merely to buy
goods without the expectation of paying
for them does not copstitute an indicta-
ble false pretence. Tefft «. Windsor, 17
Mich. 486.

3 Rex v Douglas, 1 Moody, 462, And
gee Commonweajth v. Hutchinsen, 1 Pa.
Law Jour. Bep. 302; Commonwealth ».
Hickey, 1 Pa, Law Joar. Rep. 430.
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Ky. 232,

5 McKenzie ». The State, 6 Eng. 504
See Teg. ». Burgon, Dears, & B. 11, 36
Eng. \.. & Fq. 615,

& lex v Bradiord, 1 Ld. Raym. 366.

T Rex w Parker, 7 Car. & P. 825, 3
Moody, 1; Commonwealth « Drew, 18
Tick. 179 ; McKenzic » The State, §
Ing. 5M; Burrow » The State, 7 Eng.
65 ; Dillinghuin v. The Brate, 5 Ohio
State, 280. And see Reg. ». Woolley, 1
Den. €. €L 559, 1 Eng. I. & Eq. 537; Beg.
o. Henderzon, Car. & M. 828.

8 Rurrow ¢ The Siate, 7 Eng 85
And see Feople » Williams, 4 111, N.Y. &
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by fine and imprisonment, whereby he obtained valuables of the
latter, the case was held to be within the statute.!

§ 421, Pretence and Promise further distinguished. -— There are
circumstances of great practical difficulty in applying the dis-
tinctions mentioned in the last two sections. Thus,—

Check and no Funds —- Post-dated. — While the general propo-
sition is clear, that it is a false pretence to profess untruly to
have funds with a backer, and to draw and deliver a check for
them,? there occurred the following case, on which the English
judges were divided : The prisoner, on purchasing an article for
which he was to pay cash, represented he had money in a partie-
ular bank; but for his own accommodalion post-dated his check,
the seller comsenting to receive it thus; and said, that it was
good and it would be paid on the day of its date, — all of which
was, as he knew, falsc. He was convicted by the jury; and a

" majority of the judges held the conviction right, on a count which

charged him with having falsely pretended that the check *was
a good and genuine order for £25, and of the value of £25.72
Again, —

§ 422. Promise to marry-— Pretence of being Unmarried. — W here
the pretence was made by a man to a woman, that he intended
to marry her, on a day agreed between them ; and thereby he
got from her money to pay for his wedding suit which he had
purchased, and for furniture which he said he was going to pur-
chase ; this was held by all the English judges to be insufficient.t
But where the pretence, which was false, was that the prisoner
was unmarried, coupled with the promise to marry the woman,
this was held to be sufficient’ And, —

§ 423, Having Money. — Where the prisoner had obtained from
the accommodation acceptor of his bill for £2,600 a loan of £250
toward taking it up, on the pretence of having the remainder of
the money himself, while in truth he had but £800, Patteson, J.,
censidered the case to be within the statute; though, as the

prisoner was acquitted, it never went before the other judges.S

! Commonwealth ». Henry, 10 Harris,
Fa. 253, See, on thiz point, Peaple o
Btetaon, 4 Barb. 151, slaied post, § 468,

? Rex v. Jackson, 3 Camp. 370; Smith
v. Teople, 47 N. Y. 303; Fuote v. Peaple,

17T Hun, 218 ; Rep, ». Hazelt Law 1t
16 0 e zelton, Law Lep.

3 Rex w Parker, T Car. & P. 825, 2
Muoody, 1. And see Ieg. ». Hughes, 1
Trost. & T. 355,

¢ Reg. v. Johnston, 2 Moody, 2564. See
post, § 445,

5 Iteg. ». Jennison, 1 Leigh & . 157,

& Rex w. Crossley, 2 Moody & R. 17, 2
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§ 424, Promise coupled with Existing Fact. — And thiz leads
us to the proposition, that, though there is a promise connected
with the pretence of an existing fact, this promise does not take
the case out of the statute. It is, as to the criminal consequence,
a mere nullity. If there is a sufficient pretence of a false exist-
ing or past fact, the consequence attached to it by the law is not
overthrown by the promise; if there is not & sufficient pretence

of this sott, the promise does not supply the defect.!

Lewin, 164, The case of Rex v. Aster-
ley, 7 Car. & P. 191, in which the prose-
cution succeeded, contains alse a mixture
of promise and pretence. Bo also The
State v. Rowley, 12 Conn. 101; Young
v. Rex, 31, R. 98,

1 1. The reader will find stated, in cur
first volume, much to iliustrate this prop-
osition ; as, for example, at § 244, 338,
8313, 774 et seq., §19. In the case of Reg.
v, Jennison, Leigh & C. 157, mentioned
in the section before the last, where it
was held, that, theugh a false promise of
marriage is not a false prutence, yet a
fulse representation of being unmarried
is, Brle, C. J., giving the opinion of him-
gelf and the rest of the judges, said:
“Now, it is clear thail & false prownise
cannot be the subject of an indictment
for obtaining money by false preiences.
Ilere, however, we have the pretence
that he |the prisoner] was an unmarried
man. This was false in fact, and was
egsential; for, without it, he would not
have obtained the money. Then this
false fact by which the money is oblained
will sustain the indictment, although it
is united with two false promises, neither
of which alone would have supperted
the conviction™ p. 158,

2. The New York commissioners pro.
yosed 20 to change the terms of the stat-
ute that it shall read as follows: ““ Every
person who, with intent te cheat or de-
fraud another, designedly, by color or afd
of sny false token, &c., obtains” &e.
And they say, that the words * color or
aid ¥ are suggested to be used in the
place of the single word “color,” as
found in the present statute, for the pur.
pose of meeting & decision, which, with
their commenta upor it, I will state in
their own language: “It is held, that
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though the false pretence need not ve
the only inducement influential with the
injured pariy, it must be the controlling
one. Penple v. Crissie, 4 Denio, 525; ace
also People ». Haynes, 11 Wend. 557;
People v Herrick, 13 Wend. 87, This
rule sometimes leads to a failure of jus
tice: asg, for instance, in the late case of
Ranney v. People, 22 N, Y. 413. In that
case the accused represented to one Hoek
that he had employment for him at a
distance in travelling to collect money
and do other business; and he promised
to give him certain wages therefor, upon
condition that Hock should deposit with
the aceused one hundred dollars as sceu-
rity for his failhful performance of the
duty. It was held, that, although the
reprosentation and promise were false
and fraudulent, an indictment could not
be pustained, < There must be,” suy the
court, ' a direet and positive false asser-
tion as to some existing matter by which
the victim is induced to part with his
meney or property. In this case the
material thing was the promise of the
accused to employ the person defranded
and to pay him for his services. There
was a statemoent, it is true, that the pris-
oner had employment which he zould
give to Hock ; but this was obviously of
no importanee without the contract which
wus made. The false representation
complained of was, therefore, essentially
promissory in its nature, and this has
never heen held to be the foundation of
& criminal charge’ The commissioners
doulbt the soundness of this decision,
even under the existing law. BSee Reg.
v. Bates, 3 Cox C. C. 201, where it is held
that an indictment which charges a false
pretence of an existing fact caleunlated to
induce the confldence which led to the

CHAP. XIX.] FALSE PRETENCES. § 425

As Infiuencing the Prosecutor.— The pretence may, on familiar
principles,! be sufficient, though, in the particular instance, the
prosecutor would not have yielded to it had there not been also
a promise; as, if a sick man is struck by a blow which would
have done him no harm had he been well, yet the blow takes
his life, the person who committed the homicide is just as gwlty
as if, the man being well, he had co-operated with another’s mus-
cular power, instead of the invisible agency disease, in bringing
about the death. Yet we are here approaching a doctrine to be
elucidated further on, namely, that the cheat must have been
actually cffected by the false pretence, in distinction from an-
other and independent cause.?

§ 425. Further of Promise coupled with Fact. — These nice dis-
tinctions may be further shown as follows : —

Having Rent to pay. —In one case, the prisoner, who, it was un-
derstood, and truly, owed rent, representing that he had the
rent to pay borrowed some money; but he did not mean to pay
the rent, and did not pay it; and the judges held his conviction
to be wrong.® Here, the pretence was, that he owed the rent;

and this was true; therefore the decision was pluinly correct.
About to receive Money. — In another case, the prisoner’s repre-

sentation was, that a third person owed him, but he did not say

how much, and nothing appeared as to the ability of the alleged

prosceutor’s parting with his property,
though mixed up with false pretences as
to the prisoner’s fnture conduct, is suffi-
cient. Where the false pretence is as to
the status of the party at the time, or asg
to any collateral fact supposed to be
then existing, it will equally support an
indictment under the statute. See also
Reg. v Burneides, 8 Cox C. €. 370 [s. c.
Bell €. (. 282], where the indictment
charged that the prisoner falsely pre-
tended to the prosecutor that a certain
person who lived in a large house down
the street, and had a daughier married
some time Dback, bad been at him, the
prisoner, albout some carpet, to wit, about
twelve yards, by which, &e.; whereas no
person had been at the prisomer about
any carpet, nor had any such person
asked the prisoner to procure any piece
of woallen carpet; and the evidence
wag, that the prisoner stated to the pros-
ecutor that he wanted some carpeting for

a family in a large house in the viliage,
who had a danghter lately married, and
thereby ebtained twenty yards of carpet
from him; and it was held that there
wag a sufficient false pretence alleged.”
Draft of a Penal Code, 4. p, 1864, p. 223~
225.

3. As peneral exposition of the erim-
inal law, it is safe to state, that, when a
particular forbidden eause contributea to
the ceffect which renders & party punish-
able, we do not inquire whether it acted
alone, or in concert with something else.
Did the cause contribute T If it did, the
law regards it as having done tho thing,
the same as though it_operated alone.
And see, for illustrations ef this dectrine,
Vol L § 212 et seq., 628 et seq., and va-
rious other places.

L See the last note.

2 Poat, § 461,

3 Reg. v. Lee, Leigh & C. 509.
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debtor to pay. And this was held not to be a sufficient false
pretence ; but the main ground of the decision was, that an in-
definite indebtedness from a person of unknown means Was nob
such a fact as, if it were true, would induce any person of ordi-
nary prudence to part with his money; therefore the pretence
could not be deemed a means by which the fraud was effected.

§ 426, Owning Property — (Mortgage). — Where a man ob-
tained a loan of money on the false representation that a house
had been built on his land, and he would execute a mortgage
thereon for the moncy, the case was held to be within the stat-
ute, notwithstanding there was no mortgage made when the
money was got; but, instead thereof, there was given an obli-
gation to execute a mortgage afterward.? In like manner, it is
a sufficient false pretence for one to represent untruly, that he
owns some articles of personal property, and thus to obtain a
loan which he in form secures by a mortgage on the property’

§ 427, Pretence and Promise influencing Mind together. — Accord-
ing to the facts of perhaps most cases, the representation extends
more or less into the field of promise, as certainly the parting
with the property extends into the field of hope. And if there
is a sufficient false pretence of an existing or past fact, as already
defined, blended nevertheless with a promise for the future, the
pretence is still sufficient, as already mentioned. And —a point
which perhaps belongs further on in our discussion — the Eng-
lish judges have held, that, where the pretence and the promise,
blended together, acted jointly on the mind of the defrauded
person as the inducement to part with his goods, and he would
not have parted with them by reason of the pretence alone with-
out the promise, the case falls still within the statute® If this
doctrine seems, at the first impression, to carry the law far to-
ward the shadowy ground of mere promise, a single considera~
{ion, added to what has already been said, shows that it does nof
carry it over the line, Were a promise not permitted fo inter-
vene hetween the pretence and the cheat, without destroying
the indictable quality of the transaction, the statute itself would

1 The State » Magee, 11 Ind. 154 4 Ante, § 419-425,

2 Reg. v. Burgen, Deara, & B. 1L, T 5 Reg. v. West, Dears. & B. 575, 8
Cox O. C. 181, 36 Eng. I.. & Eg. 616. Cox C. C. 12; Reg. v Fry, Dears. & B.
See post, § 444 449, 7 Cox C. C. 384,

# Commonwealth v. Lincoln, 11 Allen,

938, See aleo post, § 444,
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be rendered almost null, And no construction of any statute
is allowable, the consequence of which is to nullify it.! When
a man says on his oath, that, without the promise, he should not
have parted with his goods, he says nothing legally different
from the asgertion, that, if the dofendant had not asked him for
them, he should not have let them go. The request is not a
preteflc-e,‘ vet without it the goods would not have gone; the
promise is not a pretence, yet withont it the goods would not
have gone. These are things not to be taken into the account.
Would the prosceutor have parted with his goods without the
pretence ? did the pretence so operate with the request and the
promise ag to defraud him of them? — thess are the relevant
questions.?

§ 428, False Affirmation. - Another distinction, perhaps sub-
stantial, but a little thinner than the last, is between a false pre-
tence and a false affirmation, the latter not being sufficicnt.?

False Bxcuse. — And, on a like distinetion, when a man, accus-
tomed to receive parochial relief, was told by an overseer of the
peor to ge to work and help maintain his family, but said he
could not becanse he had no shoes; wherenpon he was supplied
with a pair, while in truth he had twe pairs previously received
of the parish, — the judges held the conviction against him to
be wrong; “the statement made by the prisoner being rather
a false excuse for not working, than a false pretence to obtain
goods.” ¢
- § 429, Fact as distinguished from Opinion, &o. — The general
idea, in part developed in the foregoing sections, is, that the false
pretence must be of some existing fact, in distinetion alike from
& mere Ppromige and a mere opinion, and this fact must be such
in its nature as is known to the person employing the pfetence.ﬁ
Therefore, —

Sum due. — An indictment, alleging that the defendant falsely
Pretended a sum of money, parcel of a certain larger sum, was

¥ Stat. Crimes, § 82.

% Bee also ante, § 424 and note, 425;
post, § 4681,

3 Rex v Reed, 7 Car. & P. 848. The
law of this case, which was decided by
all the judges, is so conuccted with a
question of pleading, that, since there
are nu reasons given in the opinion, it
1 not much to be relied upon as an au-

YOL. 1L 16

thority. See also post, § 429, 432; Com
monwealth ¢ Norton, 11 Allen, 266; The
State v. Penley, 27 Conn. 587,

t Rex v. Wakeling, Russ. & Ry. 604,

5 People ». Tompkins, 1 Parker C. C.
224, 238 ; Johnson v. The State, 41 Texag,
G5; The State ». Webb, 26 Towa, 262;
The State v. Hefner, 848 N. C. 751; Peo-
ple v. Jacobs, 856 Mich. 30,
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“due and owing” to him for work which he had executed for
the persons to whom the pretence was made, whereby, &c., was
held not to be sufficient. The allegation was not of a false
pretence of an existing fact; because it might be satisfied in the
proof by showing a mere opinion concerning facts complicated
with guestions of law.!  And, —

‘ Dia not think.” — Where a broker, negotiating a mortgage,
falsely declared that he did not think his principal would take
less than a sum named, the majority of the judges deemed that
an indictment would not lie? Also, —

Value of Business. — The like was ruled, by Byles, J.,of 2 false
representation of the value of a business? This, it is perceived,
is in substance mere opinion. But, —

Soundness of Horse. — A representation that a horse is sound,
by one who knows it not to be, is, within the statute, ind_ictabl'e.“

How distingnish. — In cases like these, there is always a point
at which mere opinion ends and fact begins. Doubiless there
may he expressions about the value of a business, or what one's
principal will do, and ecertainly there may be as to what sum
is due, which will be adequate false pretences ; and therc may be
expressions as to the soundness of a horse, not adegquate. Pllaunly
the test must be the common sense of judge and jury, applied to
the special facts of each case.

§ 429 a. Pretensions to Power.— If one pretends to possess the
power to do something, whether natural or supernatural, while
conscious he has it not,—is this mere opinion, or is it a false pre-
tonce? It is deemed, in some English cases, perhaps correctly,
to be the latter. Thus, —

Bring back Husband — A wife having been deserted by her
husband, the defendant, a woman, pretended to her, that, by the

use of “a certain stuff,” she could bring him back * over hedges
and ditches.” * She said she was what they called the Cunning
Woman, and there was not another woman such as her about
handy.” The deserted wife paid the fee, but the husband did
not return until she went for him; and it was held that an
indictment would lie. If the defendant had really believed that

1 Reg. v. Oates, Dears. 459, 20 Hng. ? Seott . People, 62 Barb. 02.

L. & Eq. 562, 6 Cox C. C. 540, 24 Law J. & Reg. v. Williamson, 11 Cox C. C. 328
N & M. C. 123, 1 Jur. X, u. 429, 3 Com, Bee post, § 438.
Law, 861; Reese v. Wyman, 3 Ga. 430, % The State v. Staunley, 84 Maine, 16T

See post, § 454457, post, § 468,

242

CHAP. XIX.] FALSE PRETENCES. § 431

she possessed the power claimed, the prosecution, it was con-
ceded, could not have bcen maintained.!

Witcheraft. — And it has been ruled that a gypsy, obtaining
money under the pretence of practising witcheraft, is indictable -~
for false pretence or for larceny.?

§ 430, Need not be in Words. — Again ; the pretence need not
be in words, but it may be sufficiently gathered from the acts
and conduet of the party.?

Appearing in Cap and Gown. — If, therefore, at Oxford, in Eng-
lund, a person, not a member of the Uniwersity, goes to a shop
for the purpose of fraud, wearing a commoner’s cap and gown,
and gets goods ; this appearing in a cap and gown is a sufficient
false pretence of being a member of the University to satisfy the
statute, although nothing verbal passed.*

Uttering. — And the fzct of uttering a counterfcit note, as a
genuine one, is tantamount to a represcntation of its being gen-
aine.5 Moreover, in the language of Robinson, C. J., * When a
person tenders to another a promissory note of a third party, in
exchange for money or goods, although he may say nothing upen
the subject, yet he should be taken by his conduect to affirm or
pretend that the note has not to his knowledge been paid, either
wholly or to such an extent as has almost destroyed its value,
leaving only such a trifling sum due as would make the note
a wholly inadequate consideration for what was obfained in
exchange.” &

§ 481. Different Conversations connected. — Where the reIire-
sentation 1s in words, and there are conversations at different
times, they may be connected to show a false pretence,.though
what was said on any one occasion would not be alone sufficient.
And the question is for the jury, whether the different conversa-
tions can be so connected as to constitute one transaction.?

1 Rep. v, Giles, Leigh & C. 502, 10 And see Reg. v. Ball, Car. & M. 240
Cox G. Q. 44 Reg. v. Byans, Bell ¢. C. 187, 8 Cox C. C.
? Reg. v. Bunce, 1 Fost. & F. 523, 257 ; Commonwealth v. Nason, 9 Gray,
% Rex v Freeth, Russ. & Ry. 127; 125; Cheek r. The State, 1 Coldw. 172;
Reg. ». Copeland, Car. & M. 516; Rexv. Maley ». The State, 31 Ind. 192.
Story, Russ, & Ry. 81; Commonwealth ¢ Reg. v. Davis, 18 U. C. Q. B. 180,
z. Drew, 19 Pick. 179; Reg v Giles, 184, And see Lesser v. People, 78 N. Y.
Leigh & C. 502, 10 Cox C. C. 44; Reg. v, 78
Partridge, 6 Cox C. C. 182, T Reg. ». Welman, Dears. 188, 20 Eng.
¢ Rex » Barnard, 7 Car. & P. 784, L. & Eg. 688, 22 Law J. x. 8. M. C. 118,
§ Bex wv. Freeth, Russ. & Ry. 127. 17 Jur. 421.
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§ 432, Proximate to the Fraud — Another proposition is, that
the pretence must be of some matter sufficiently proximate to the
obtaining of the goods, Thercfore, —

Contract intervening. — Where one had falsely represented that
he was a naval officer; “upon which he made with the prose-
cutriz a contract {for board and lodging, at the rate of one guinea
a week, and he was lodged and fed as the result of the contract;”
the pretence was held not to be sufficient. « We arc of opinion,”
said Jervis, C. J., “that the convietion was not right, because we
think that the supply of articles, as it was said, upon the con-
tract made by reason of the false pretence was too remotely the
result of the false pretence in this particular instance to become
the subject of an indictment for obtaining those specified goods
by false pretences.”? Yet the mere fact of a contract interven-
ing between the pretence and the consummated frand, does not
of itself take away the indictable quality of the transaction.?

§ 432 ¢. Known equally to both Parties.— It appears to be laid
down in Massachusetts, that, in the language of the judge, “a
wilfully false affirmation, made to a party who had like means
of knowledge whether the aflirmation was true or false as the
party who made it,” is not such a false pretence as will sustain
an indictment, though within the terms of the statute. In its
interpretation, it ought to be restricted. Therefore, —

Pretending wrong Change. — L0 obtain money of a trader by
pretending that on a previous occasion he had not returned ade-
quate change is not indictable. «The case,” said the judge, “wag
one of a demand of money as of right, growing out of what
might have been an illegal sale of liguors, and was vielded to
by the seller, he being personally connected with all the alleged
facts, and voluntarily submitting to the demand thus made upon
him. . . . We are aware,” he continued, * that some of the Eng-
lish judges have given a more extended construction of their
statute in cases that have there arisen.”?®

How in Principle. — To the present author, it seems impossible

" to imagine & case more completely within the spirit of the stat-
ute than this, while it is admitted to be within its letter. A
person constantly making change to customers, and one taking

1 Reg. v. Gardner, Dears. & B. 40, 44, 2 Post, § 483,
7 Cox (. C. 186, 36 Eng. L. & Eq. 640. ? Commonwealth v. Norton, 11 Allen,
But see poet, § 483. 266, 267, 268.

244

CHAP, XIX.] FALSE PRETENCES. § 434

it in a single instance, stand on entirely unequal ground, both
because the former cannot be expected to remember the instance
while the latter can, and because the former has parted with the
change while the latter has it consiantly in possession to count
and recount as often as he chooses. And there is no villany more
deserving of reprehension, or more detrimental to confidence in
trade, than for one, taking advantage of an honest purpose, to
get money by a trick of this nature.!

§ 433. Shallow Devices.— There remaing one question not
quite free from difficulty. We saw, in the preceding volume,?
that, as a general proposition, the criminal law is not adminis-
tered on the plan of giving a particular protection to the weak
and feeble; and we shall presently see,® that a false pretence, to
be indictable otherwise than as an attempt,* must be guecessful.
It is plain, therefore, that a device so shallow as to be incapahle
of imposing on any person, ecannot constifute a false pretence.
But must the pretence be such as is caleulated to mislead men
of ordinary prudence ? Some of the older cases lay down the
doctrine that it must.®  But, in reason, and it is believed accord-
ing to the better modern authorities, a pretence calculated to
mislead a weak mind, if practised on such a mind, is just as
obnoxious to the law as ome calculated to overcome a strong
mind, practised on the latter. Thus, — '

§ 434. Weak Mind. — Caton, J., in an Illinois case, observed:
“Should an article, the essential value of which consisted in its
color, be offered to a person fully possessed of the sense of sight,
{md with every opportunity for inspeetion, with the pretence that
it was white when in fact it was black, under such circumstances
the false pretence might be very innocent, because it was not
caleulated to deceive ; while the same pretence made to a blind
person would be calculated to deceive, and might subject the
party to punishment.”® And the same truth is applicable to

the possession and lack of the other faculties of the human un-
derstandin g- Therefore, —

1 -

s %2? ;e% ggalt, § ‘33& Wend. 549, note; People v, Williams, 4
. Pnsé §4£.(;, , 683, Hill, N. Y. 9; 8kiff v. People, 2 Parker
N Pust,, : 488.. C. . 189, 147, Contra, Chancelior Wal-

5 i i worth in Peaple #. 1layncs, 14 Wend. 546
ComnT;he Btate v, Slm;_]son, 3 Hawks, 620; 667, And see Moore v, Turbeville, 2;
oy Punwealth v. Wilgus, 4 Pick. 177, Bibb, 602; ante, § 425.

i People ». Haynes, 11 Wend. 557, 14 & Cowen ». People, 14 IIi. 348. And
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Ordinary Prudencs, — The doctrine, that, in the language of
Russell, the pretence “need not be such an artificial device as
will impose upon a man of ordinary caution,” is fully established,
at least in the English courts. At the same time there may be
devices too frivolous for the law to notice.! And the pretence
need not be such—a proposition not essentially differing from
the last — as cannot be guarded against by common prudence.’

§ 435. Carelessness — (Cheat in making Change). — F'his doctrine
hag been carried so far in England, tha$, when 4 man passed out
to another, for change, a bank-note, saying it was for £5, when
really it was, as he knew, for only £1, and received the change
as for a £5 note, he was held to have committed this offence,
though the person to whom he passed the note could read. Said
Lord Campbell, C. J.: “ We are all of opinion that the convic-
tion was right. In many cases, a person giving change would
not look at the note ; but, being told it was a £5 note and asked
for change, would believe the statement of the party oifering the
note, and change it. Then, if, giving faith to the false represen-
tation, the change is given, the money is obtained by false pre-
tences.” 8

§ 436. How in Principle, as to Shallow Devices, Weak Minds,
&c, — Practically, it is impossible to estimate a false pretence,
otherwise than by its effect. It is not an absolute thing, to be
handled and weighed as so much material substance; it is a
breath issuing from the mouth of a man, and no one can know
what it will accomplish except as he sees what in fact it does.
Of the millions of men on our earth, there is not one who would
not be pronounced by the rest te hold some copinion, or to be in-
fluenced in some affair, in consequence of considerations not
adapted to affect any mind of ordinary judgment and discrefion.
And no man of business is so wary as never fo commit, in a single
instance, & mistake such as any jury would say on their cath
see Reg. ». Coulson, 1 E'ng. L. & Eq. 550, 2 'The State » Mills, 17 Maine, 211;

Temp. & M. 332, 1 Den. C. C. 592, 14 Teg. ». Woolley, supra: Rex ». Freeth,
Jur. 557, Russ. & Ly, 127; Smith » People, 47
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could not be done by a man of ordinary judgment and discretion,
These things being so, plainly a court cannot, with due regard to
the facts of human life, direct a jury to weigh a pretence, an
argument, an inducement to action, in any other scale than that
of its effect.

§ 437, Further Lllustrations of False Pretences: —

Pecuniary Condition. — With these general principles before us,
we may profitably look at some further illustrations of false pre-
tences. A common instance is where one represents himself or
lis firm to be in a sound pecuniary condition, or to owe only =o
mueh,! or to be worth so much money, knowing the facts are
ntherwise ;2 or falsely pretends to have a particular fund in his
own bands? or another’s ;* whereby he gains a credit.

§ 438. Dusiness, Social Standing, &c.— Or the representation
may be eoncerning his business, situation, or standing in life, as
in the instance already mentioned® of pretending to be a mem-
ber of the university. Again, where the defendant said untruly
that he was a captain of the 5th Dragoons, the indietment was
held good.! And the false pretences of carrying on an extensive
business as auctioneer and house agent,” of being a chaplain in
the army in need of money.,? and of being a married woman living
with her husband, and authorized to pledge his credit, while in
fact she is living apart from him on a separate maintendnce,®
have been severally held to be sufficient.

1 2 Russ, Crimes, 3d Eng. ed. 289, and

gec the note of Mr. Greaves; Reg. v
Woolley, 1 Eng. I. & Eq, 637, 1 Den.

¢, C. 559, 4 New Sess. Cas. 841, Temp.
& M.270.  And see Reg. w. 8mith, 1 Den.
Q. C. 510, 2 Car. & K. 882, Temp. & M,
214, f
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N. Y. 803, 807; People o Pray, 1 Mich
N. P. 89; ITamilton v. Reg. 2 Cox C. C.
11, 15; Colbert ». The State, 1 Texas Ap.
a14.

$ Reg. v. Jessop, Dears. & B. 442, 7
Cox C. C. 388, Compare this with anie,
§452 u

1 The State ». Pryor. 30 Tnd. 350.

2 Commonwealilh v. Davidson, 1 Cush.
33; People » Haynes, 11 Wend, £57;
Reg, ». Howarth, 11 Cox C. C. 588; Com-
monwealth ¢ Poulson, 4 Pu. Law Jour,
Rep. 20. Such a representation, fulsely
made, was held not to be within the stat-
ute in Vermont, whereby, “If any per-
som shall by false tokens, messages, let-
ters, or hy other frandulent, swindling,
or deceitful practices, obtain or procure
from: any person or persons any money,
goods, or ¢hattels,” he shall be punished,
&e¢.  The oourt considered that the
words ““oather fraudulent,” &c., were
added, not to enlarge the definition of the
offence from positive acts to mere dec-
larations, bat to extend the meaning to
alt other cases of the like nature with
those mentioned previously. The State
p. Bummner, 10 Vi. 587. And see Stat.
Critnes, § 245, 246,

3 Commonwealth ». Burdick, 2 Barr,
163; People v. Kendall, 26 Wend. 309;
Reg. ». Henderson, Car. & M. 328; Rex
v. Crossley, 2 Moedy & R, 17, 2 Lewin,
164; Reg. v. Adamson, 1 Car. & XK. 192,
2 Moody, 286, ’

1 People z. Herrick, 13 Wend. 87;
The State n Reidel, 26 Iowsa, 430,

5 Ante, § 420; Rex v. Barnard, 7 Car.
& I 784,

¢ Hamilton ». Reg. 9 Q. B. 271, 16
Law J. w. a. M. C. 9. S8cec ante, § 432.
A ecase of misrepresenting the businesa
connectione i3 Reg. v. Archer, Dears.
449, 1 Jur. n. 8. 479, 33 Eng. L. & Eq.
828, 6 Cox . C. 515.

7 Rew. ». Crab, 18 Law Times, ¥. 8
870, 11 Cox C. C. 85. And see Cominon
wealth v, Jotfries, T Allen, 548.

® Thomas v FPeople, 84 N. Y, 351.

% Reg. v, Davis, 11 Cox C. C. 181.
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§ 480. False Personating. — The false personating of another,
concerning which we have seen,! there was doubt under the
ancient common law and the false-token statute of Hen. 8,is a
false pretence. Thus, where one, to obtain money, falgely repre-
sented limself to be Mr. H. who had cured Mrs. C. at the Oxford
Infirmary, he was held to be indictable for the cheat effected
thereby.?

§ 440. Assuming False Name. — And so, generally, is the assum
ing of a false name,® or even of a fictitious one, a false pretence,
though here, as in all the other cases of cheating by false pre-
tences, there must be the necessary fraud effected by the actt
Consequently, —

Money Order. — Where a person with a money order upon a
post-office, falsely asgumed to be the individual mentioned in if,
and so got it cashed, he was held to have committed this offence;
notwithstanding, when he received the money, he signed his real
name, which was Story, while the name mentioned in the order
wag Storer.®

§ 441, Being authorized. — S0, although a representation, which
is untrue, of being authorized to get money or goods for a person
is not a false token,’ it is a false pretence.’

Forged Order. — A fortiori, this is so also, if the party making
the representation carries with him, ag from the other, a forged
order.®

§ 442. Sum due — False Accounts, &o.— And where the secre-
tary of an Odd Fellows’ lodge, by the mere naked falsehood of
telling & member he owed the lodge 135, 9d., obtained that sum
of him frandulently, whereas the amount owed was only 2s. 2d.,
he was held 1o be rightly convicted of getting money under a

CHAP. XIX.] FALSE PRETENCES. § 443

false pretence.! Various other cheats, by false representations of
the sum due, by false accounts, and the like, have been held to
be indictable false pretences.?

Weight. — Moreover, it appears that a mere false representation
of the weight of an article sold is a sufficient false pretence.’

§ 443. Further as to Weight. — On the latter question, some
interesting cases have arisen. Thus, where the prisoner had scld
a loud of coal to the prosecutor, representing its weight to be ro
many pounds, while he knew it was less, and he had so packed
the coal in his cart as to make it appear to be of larger bulk
than it was, the pretence was held to be sufficient. In another
case, the prisoner, selling loads of scot by weight, had them
weighed at a distance from the place of delivery, and hrought
with him tickets of their weight; but, subsequently to their
being weighed, he lightened the loads. And he was held to be
rightly convicted. «Suppose,” said Pollock, C. B.,, “a man
offers a basket of apples for sale, and, on being asked what
quantity there is, says, * Two bushels,” and is paid for them at
the rate of so much a bushel, would he not be indictable if the
upper part of the basket only contained apples, and the lower
part sand and cinders?”% The distinciion seems to be, that,

1 Reg. ». Woolley, 1 Eng. L. & Eq. of a delivery which was altogether falm.,

1 Ante, § 162-155.

2 JRex v. Bloomfield, Car. & M. 537.

& Commonwealth v Wilgus, 4 Pick.
1T

i Pgst, § 460, 461 ; Commonwealth ».
Drew, 19 Lick. 179,

& Rex v Story, Russ, & By, 81, And
gee TPeople v I'eacock, 6 Cow, 72,

6 Ante, § 148,

7 People ». Juhneson, 12 Johns, 262;
Commenwealth ». Hulbert, 12 Met. 416,
Reg. v. Davis, 11 Cox C. (. 1815 MoCor-
kle ». The State, 1 Coldw. £33; Reg. v
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Hobinson, § L. Canada, 278, See Reg.
v. Tully, 9 Car. & P. 227; Chapman o
The State, 2 ead, 36, post, § 458

8 Tyler ». The State, 2 Humph. 37.
And sce Rex ». Cartwright, Russ. & Ry.
106, Of course, if the uttering is, as in
some States, a statutory felony, an indict
ment for false preicnces canoot be main-
tuined whoere this cheat is only a misde-
meanor; Vol . § 815; ualess therc is &
provision in the statute, like that in the
present Engiish one, ante, § 412, 413, to
mect the case.

537, 1 Den. €. €. 539, Temp. & M. 279, 4
New Sess. Cas, 341, Bee ante, § 424, for
4 ¢ase almest like this, where the con-
trary result was obtained. And see Reg.
v. Prince, Law Rep. 1 C. C. 150, 11 Cox
G, C. 198,

2 Reg, v. Steels, 11 Cox C. C. 6; Reg.
v. Leanard, 1 Den. C. C. 304, 2 Cox C. C.
284, 2 Car. & K. 514; Reg. r. Cooke, 1
Fost. & F. 64; Reg. v Cooke, Law
Rep. 1 €. C. 205, 12 Cox C. C. 10,
2 FEng. Rep. 167; Reg. ». Byme, 10
Cox C.C. 369, See Reg. v. Butcher, Bell
C.C.6, 8 Cox C.CTT.

3 Rex » Reed, 7 Car. & P. 848; Reg.
v. Bherwood, Dears. & B. 251, 7 Cox C.
C. 270, 40 Eng, L. & Eq. 684,

* Reg. ». Rage, Bell C. C. 214, 217, 8
Cox C. C. 262; Erle, C. J., obeerving:
“ There was a false representation that
there were 15 cwt. of couls in the cart
when there were only about 8 ewt.; so
that, as to 7 cwt., there was a pretence

and, slthough the falsehood related only
to a part of the entire quantity to be de-
livered, yet, a8 to that part, such a case
has Been held to be within the class
where payment for goods is obtained by
a pretence of a delivery which is falea
as to the entire quantity that was to have
been delivered. This is a false’ pretence
of a matter of fact cognizable by the
senses,”  And see, as confirming this
cage, Reg. v. Kerrigan, Leigh & C. 883,

¢ Reg. ». Lee, Leigh & C. 418, The
reporter in this case refers to Reg. o,
Ridgway, 8 Fost. & F. 838, where Bram-
well, B., observed : “If & man is selling
an article, such as a load of coal, for a
lump sum, and makes a false statement
as to its weight or quantity for the pur-
pose of inducing the intended purchaser
to complete the bargein, that is not A
false pretence within the statute. But if
he is selling it by the quantity, and says
there is a greater quantity than there
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aside from any element of special device, if a man says a quan-
tity of stuff he is offering for sale measures so much, or weighs
so many pounds, and the purchaser buys it, relying on the repre-
sentation, which the seller knows to be false, the pretence is
within the statute. But if the sale is in lump, and the seller
merely expresses an opinion as to the weight or measure, he is
not indictable, though the opinion is exaggerated.!

§ 444. Title to Property. — The false pretence of having title
to property, or of its being wnincumbered by mortgage, made by
one offering it for sale, is within the statute.? _

Warranty. — Whether, if the purchaser takes a conveyance
with covenant of warranty, this does not create a distinction,
on the ground that he must be presumed to rely on his covenant,
and not on the pretence, is a question. In an English nisi priug
case, where the main misrepresentation proved was in the deed
of conveyance itself, whick contained also this covenant, the
presiding judge ruled against the prosecution; because, he said,
“the doctrine contended for would make every breach of ware
ranty or false assertion at the time of a bargain & transportable
offence.” 3 But, in Maine, it is held, that if, on an exchinge of
personal property, one falsely pretends to own unincumbered
what he is disposing of, and also warrants it against Incum-
brances, he is liable to indictment, provided the pretence, and
net the warranty, was the indueement to the other to make the
exchange! And this is doubtless the true doctrine.’

§ 445. Being unmarried —— Right to bring Suit. — The pretenco
of being unmarried, and in a condition to contract matrimony,
is, we have seen, sufficient.? In an English case, a married man

really is, and thereby gets paid for a
guanlity of coal, over and above the
quantity delivered, I em quite satisfied
he is indictable,”

1 The reader will see, in the last note,
the distinction somewhat differently ox.
pressed, and aeccept for himself the form
of expression which he decms the more
~accurate. Bee also pogt, § 433, note, 457,

? Ante, §436; The State v. Newell,
1 Miseo. 248; Commonwealth v, Lincoln,
11 Allen, 238; Reg. ». Meakin, 11 Cox
C. C. 270. See Reg. ». Martin, 1 Fost. &
F. 501.

8 Rex . Codrington, 1 Car. & P. 801,
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Littledale, J.; the property being s re-
versiopary interest in one-seventh share
of a sum of money left by the defend-
ant’s grandfather. And sce Rex w. Py-
well, 1 Btark, 402; Reg . Burgon,
Dears. & B. 11, 26 Eng. I.. & Eq. 614;
The State ». Dozier, Dudley, Ga. 136;
ante, § 426; The State ». Chunn, 19
Misso. 233.

4 The State.n. Dorr, 83 Maine, 408.
And sce Reg. » Adamson, 1 Car, & K.
182, 2 Moody, 246.

B See Commonwealth v. Lincoln, 1i
Allen, 283 ; ante, § 426,

¢ Bee unte, § 422,

CHAP. XIX.] FALSE PRETENCES. § 447

had paid his addresses to the prosecutrix,. and got from her a
marriage promise, whick she refused to ratify. He then. th‘reat.—
ened her with an action at law, and obtained from hl?:l'., in igno-
rance of the impediment, £100 to forbear. The indictment
against him charged the pretences to be, first, 'thai.: he was un-
married ; secondly, that he was entitled to m::xmtam a s.mt for
breach of promise. Lord Denman, C. J., left it for the jury to
sav, whether the money was in fact obtained by the ;false pre-
tence of the prisoner that he was single. They found him guilty,
and the chief justice conferred with Maule, J., and both were
«t ¢learly of opinion, that there was evidence to go to the Jury
that the money was obtained by the false pretonce that th_e pris-
oner was a single man, and in a condition to intermm:r?r .\‘Flth the
prosccutrix ; and Mr. Justice Maule was further of opinion, that
there was also evidence of the money having becn obtained ].Jy
the false pretence of the prisoner that he was cntitled to main-
tain an action for breach of promise of marriage, and tha‘t such
latter false pretence was a sufficient false pretence within the
statute.” 1

btagi;&. Bet on Race. — An early pretence, under Stat. 30 Geo. 2,
¢. 24, § 1, was of having made a bet on a race t? be run the next
day (the person of whom the money was obtained was to share
the Let) ; and this was held to be within the stat-ute.z'

Intrusted with Horses. — S0 it was held, of pretending to have
been intrusted by one to take his horses from II‘(.‘-lEtIIf?]. to London,
and to have becn detained by contrary winds iill his money was

rent ; thereby getting a loan.® )
* Delivered Pa{'cgel — g’I‘he like is held where a carrier, to get the
carriage-money, falsely says he has delivered the goods, and lost
the receipt for them.t :

§ 447. Common Lricks of Trade :— )

General View. — A “common trick of trade” is a thing not
easily defined, but a variety of vices have prevailed from the
earliest times, often designated by this general term. And de-
fendants have struggled with the courts to induce them to.hold,
that whatever may be decmed a common trick of trade is not
within thess false-pretences statutes. Sometimes they have

1 Reg, v. Copeland, (ar. & M. 518, 2 Rex », Villencuve, 2 East P‘. C, 820,
2 Young ». Rex, 3 T. K, 98, 2 East 4 Rex » Airey, 2 Eust 1. C.531; Rex
P. C, gz2s. . v. Coleman, 2 East P. C. 672.
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overcome the judicial mind on this sort of question; but, in a
general way, they have been overborne, and it is substantially
settled, that any false representation, extending beyond mere
opinion, concerning the quality, value, nature, or other incident
of an article offered for sale, whereby a purchaser, relying on the
representation, is defrauded, is a violation of these statutes.

§ 448, Passing Worthless Bank RBill, &. — The difficulty lies in
the application of this principle. Clearly, the passing for value,
of a worthless piece of paper, known to be such, — ag, for ex-
ample, of a bill on a broken bank,! or any other specious and
valueless bavk-bill,? even though, according to the majority of
the English judges, the bill on its face would be good for noth-
ing if true,®—is a sufficient falsc pretence, being also, we have
seen,? a false token.

§ 449. Selling by “Taster” — A plain case, also, ocourred in
thfa purchase of a checse. Before the prosecutor bought it, the
prisoner bored it with an iron scoop, and produced a piece called
a *taster,” at the end of the scoop, for him to taste. This taster
was not in fact taken from the cheese, as it appeared to be, but
the prisoner had extracted it from another and superior cheese,
and fraudulently inserted it into the top of the scoop. The
prosecutor tasted, was satisfled, bought ; and the prisoner’s con-
viction was held by the English judges to be right® These facts

CHAP. XTX. ] FALSE PRETENCES. § 451

Sample of Turpentine, —In like manner, a sale of barrels of
erude turpentine, under the representation that “they are all
right, just as good at bottom as top,” when their chief contents
are chips, comes even within a statule against cheating by false
tokens.?

§ 450. Opinion blending with Fact. — But when we depart from
quch cases as these, and come to those in which it is uncertain
whether what seems to be fact is not mere opinion, the difficulties
of our present inquiry increase. Thus, —

Sheep free from Disease, — In New York, the majority of the
court sustained an indictment which alleged, that the defendants
falsely represented 'a drave of sheep, offered by them for sale,
to be free from disease and foot-ail, and a lameness apparent in
gome of them to be owing to accidental injury, which pretences
were false, &c.; but Bronson, C. J., dissented, deeming the case
to be one simply of representing goods as better than they are.?

§ 451. 1dentity of Horse. — In Maine, where the owner of a
horse pretended it was a particular one called the Charley, know-
ing it Was not, and thereby effected an exchange of it for other

cheeses, on the latter's representation land, has been deemed too strict for those
that certain “tasters” produced had been  who, in 1825 and subsequently, have

are even sufficient to constitute a cheat at the common law.

L Commonwealth v. Stone, 4 Met. 43;
Reg. v Dowey, 11 Cox C. C. T15.
2 Commonwealth v, Hulbert, 12 Met,
418, 448, And see ante, § 441 and note.

® Tiex ». Freeth, Russ. & Ry. 127,
“ Writing.” — In New York, under a
swutute with the cluuose, “ by color of any
fulse token, or writing, or by any other
fa.lse_ pretence,” the court held, that the
_wurd * wriling ”* did nol include » paper
in the form of a bond, neither having
nor purporting to have the signeture of
any person attached to it. < Writing, as
used in the statute, muat mean some fa-
strument or at least letter — comething in
writing or purporting to be the act of
another, or certainly of some person;
but the paper presented in this ease does

not answer any such deseription ; it was
no writing at all, because it did not pur-
port to be the act of any person. Writ-
ing, as used in the statuto, eannot mean
any thing written upon paper, not pur
porting to be of any furce or eflieuey;
but game instriment in writing, or writ-
ten paper, purporting to have been signed
by some person.” And it was ohserved,
that the writing must be false, while there
was no falsity about this one; it wus
cxactly what it parported to be.” People
. Gates, 13 Wend. 311, opinion by Sav-
ege, C. J.

* Ante, § 148, 149.

% Reg. » Abbatt, 1 Den, C. C. 278,
2 Car. & K. 830. In a later cuse, the
prosecutor bought of the prisoner eight

® Ante, § 145 ot seq.
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extracted from these cheeses, while in
fact they were, as he knew, from another
cheese, And it was held that he waa
rightly eonvieted, Wightman, J., ob-
gerved ; “If the prisoner had said, that
the cheeses were equal to ibe tasters
prodiced, that would have fallen within
Bryan's Case [see post, § 454-456]; but
he said Lo the prosecutor, * These tasters
are patt of the very cheese 1 propose to
gell you;” and thercfore it wus a repre-
sentation of a definite fact.” Teg. v
Goss, Bell C.C. 208, 219, 8 Cox C. C.
262.

1 The Stute v Jones, 70 N. C, 75

? People v Crissle, 4 Denio, 525.
Generally of Tricks of Trade. — Wal-
wortly, Ch., sitting in the old * Court of
Errvars " of this State, once sald: “Iam
aware, from numerons cases which have
come under my observation, judiclally
and otherwise, that the rule of morality,
establizhed by the decizions under these
statutes [against chesting by false pre-
tenves], aud by the cominon law of Scot-

been engaged in defranding widows -and
orphans, and the honest and unsuspeeting
part of the community, by inducing
them to invest their little all, which in
muny instances was their only depend-
ence for the wants and infirmities of
age, in the purchase of certain stocks of
ineorporated companies, which the vem
dors frandulently represented as sound
and productive, although they at the
time knew the institutions to. be insol-
vent, and their stock perfectly worthless,
Dut I am yet to learn, that a Jaw which
punishes a man for obtaining the property
of his unsuspecting neighber by meaus
of any wilful misrepresentation, or de-
liberate falseliood, with intent to defraud
him of ihe same, is establishing a rule
of morality which will be deemed too
rigid for the respectable merchants and
other fuir business men of the city of
New York, or of any other part of the
State.” People .». Haynes, 14 Weand
546, 560, :
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property, ihe court held this to be a sufficient false pretence, even
if the horse were as good and as valuable as the Charley.t

§ 452, Desire to Purchase.— In a Connecticut case, there was
a false pretence in the nature of a conspiracy. By an arrange-
ment between two defendants, who had severally property they
wished to sell for more than it was worth, each represented to a
different third person that he desired to purchase the other’s
prop:rty, and requested the third person to buyit in his own name,
at a sum mentioned, greatly above its value, promising to pur-
chase it of him; but, on its being bought, refused. This was
held to be obtaining money by false pretences.?

§ 453, Rule of Morality — (Silver — Horse). — Two late Eng-
lish cases go far to establish the rule of morality as a part of the
law on this subject. In one it appeared, that the prisoner offered
a chain in pledge to a pawnbroker, falsely affirming it to be of sil-
ver, while in truth he knew it to be, not of silver, but of a metal
nearly valueless. And the cowrt held, that this was a sufficient
false pretence.? Tn the other case, a false statement concerning
the soundness of a horse, which the prizsoner seld, was deemed
to be sufficient. S8till the court clings to the ides, that the stat-
ute was not meant to enforce fully the rule of right in dealings
of this kind. But where the line is to be drawn which sepa-
rates what i3 allowed to the frailfy of man from what the statute
condemns, we have no means at present of stating with exact-
ness.’

§ 454. Opinion and Fact further distinguished.—If we look to

1 The State v. Mills, 17 Maine, 211. in misrepresenting the weight of the

And see Reg. v Konrick, 5 Q. B, 43, Dav.
& M, 208, T Jur. B45.

2 The State ». Rowley, 12 Conn. 101

? Reg. v. Roebuek, Dears. & B. 24, 36
Eng. L. & Eq. 631, 7 Cox C.C. 128. The
conviction was in fact for an attempt
¢nly, because the pawnbroker tested the
metal, relying on his test, and not at all
on the pretence.

¢ Reg. v. Keighley, Dears. & B, 145,
Here zlso was no conviction, because of
a formal defect. 8. B. The State v. Stan-
ley, 64 Maine, 157

& In the case of Reg. v. Lee, Leigh &
C 418, 425, already mentioned, ante,
§ 443, where the false pretence consisted
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article sold, Pollock, . B., cbserved:
Overpraise of Article — Trick. — “ It has
been said that what took place was in
the course of a tramsaction of buying
and selling; and, no doubt, where, in the
actual course of bargaining, when one
man is seeking to exalt, and the other to
depreciate the subject-matter of the bar-
gain, the vendor indulges in overpraise
of the thing he has to sell, that is not
within the siatute. Yet, although there
may be a real hargain, if some deviee is
used by which the buyer is imposed on,
the vendor may be indicted and com
victed.” And see ante, § 445 and note.

CHAP. XIX.] FALSE PRETENCES, § 454

the reason of the law, and especially to its words, we shall see,
{hat its aim is to prevent cheating, and the specific cheat de-
nounced is the one effected by a * false pretence.” Now, a mere
opinion is not a false pretence ; but any statement of a present
or past fact is, if false. When two men are negotiating a bar-
gain, they may express opinions about their wares to any extent
they will ; answering, if they lie about the opinions, only to God,
and to the civil department of the law of the country. DBut
when the thing concerns fact, as distinguished from opinion, anid
a man knowingly misstates the fact, his words in reason amount
to a false pretence. Thus, —

Stamp on Wares, — In England, a false representation that a
stamp on a watch was the hall mark of the Goldsmiths’ Company,
and that the number 18 therein meant eighteen-carat gold, re-
ferring to the fineness of the case, is held to be an indictable
false pretence; nor is it the less so because the watch was further
represented to be a gold one, and there was some gold in its
composition.! In this instance, good morals and sound law happily
blend. On the other hand, —

Thickness of Silver Plating — Quality of Foundations.— A man
was indicted for obtaining money by the false pretences, that
some spoons which he pledged for it as silver-plated had ou them
as much silver as “ Elkington's A,” and the foundations were of
the best material. Here were two representations, one concern-~
ing the guantity of silver which formed the plating, the other
concerning the quality of the foundations: both represcntations
were false, known to be so by him who made them. The one,
concerning the quantity of silver, was, it is submitted, of a
matter of fact; the other, concerning the quality of the founda-
tions, was, it is submitted, of a matter of opinion. ~ On the
question whether the pretence was within the statute, the judges
differed ; the majority held that it was not. They did not put
the case in the form. here presented, and exactly what was their
view the report does not render very plain. The following, from
Lord Campbell, C." J., of the majority, not speaking, however,
for the rest, conveys a general idea of the rezsoning on this side:
“ With regard to quality, it has been said, that it is lawful to lie,
The scller exaggerates, and the buyer depreciates the quality.

1 Reg, ». Suter, 10 Cox C. C. 577  Bes, and guery, Reg. v. Lee, 8 Cox C. C. 238
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The only specific fact here is, that the spoons were equal to
Elkington’s A. . . . If you look at what is stated upon the face of
the case, it resolves itself into a mere representation of the qual-
ity. of the article; and, bearing in mind that the article was of the
species that it was represented to be to the purchaser, because
these were spoons with silver upon them, although not of the
same quality as was represented, the pawnbroker received these
spoons, and they were valuable, although the quality was not
equal to what had been represented. Now it seems to me it
never could have been the intention of the legislature to make
it an indictable offence for the seller to exaggerate the quality of
that which he was selling, any more than it would be an indiet-
able offonce for the purchaser, during the bargain, to depreciate
the qnality of the goods, and to say that they were not cqual to
that which they really were. Such an extension of the criminal
law is most alarming ; for, not only would sellers be liable to
be indicted for exaggerating the good guality of the goods, but
purchasers would be liable to be indicted if they depreciated the
quality of the goods, and induced the sellers, by that deprecia-
tion, to sell the goods at a lower price than would have been
paid for them had it not been for that representation.”' This
reasoning is in itself sound, but not all will deem it to fit the
case. The exabt words (referring again to the report) are:
“ that the foundation was of the best material, and that they had
as much silver wpon them as Elkingion's A" As * Llkington’s
A" was a standard plate, this was an exact statement of the
quantity of silver, and it was, within the knowledge of him who
made it, false. If this is not a false representation of an existing
fact, therefore a false pretence, what is?

§ 453, Thickness of Silver Plating, continued — Pxaggerations.—
This case was observed upon, in a later one in which a sale of
checse by a false taster was held to be within the statute,? by
Exle, C. J., as follows: ¢ Dissatisfaction has been expressed with
that decision as if it must operate as an encouragement to false-
hood and fraud ; but it should be recollected what an extremely
calamitous thing it is for a respectable man to have to stand his
trial at a criminal bar upon an indictment brought against him

1 Reg. v. Bryan, Dears. & B. 265, 267, 270, 7 Cox C. C. 812, 40 Eng. L. & Eq. 589
See Reese v. Wyman, ¢ Ga, 450,
2 Ante, § 449 and note.
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CHAP, XIX.] FALSE PEETENCES. § 457

for cheating by = false pretence at the instance of a dissatisfied
purchaser. It is casy for an imaginative person to fall into am
exaggeration of the praise of the article which he is selling;
and, if such statements are indictable, a purchaser who wishes to
get out of a bad bargain made by his own negligence might have
recourse te an indictment, on the trial of which the vendor’s
statement on oath would be excluded, instead of being obliged
to bring an action where each party would be heard on equal
terms. It is of great public importance to endeavor to define
the line within which false representations hecome indictable.”

§ 456. Continued — Fineness of Gold.— Since the foregoing
sections appeared in an earlier edition of this work, a case has
passed to judgment in England, by the unanimous opinion of
the judges, exactly confirmatory of these views of the author.
A man effected the sale of & gold chain by representing that i$
wag 15-carat gold, while in truth it was, as he knew, only a little
better than 6-carat. And this was held to be a false pretence
within the statute. ¢ How does that differ,” asked Bovill, C. J.,
“from the cage of a man who makes a chain of one material and
fraudulently represents it to be of another?”? The learned
judges distinguished this case from the one commented on in the
section before the last, on which the defendant relied, by calling
attention to the words of the different members of the court
uttered in pronouncing their opinions. An expedient like this
enables a court to get round a decision which it does not like to
take the responsibility of overruling in terms; but, in the actual
merits of the two cases, one cannot distingnish between a false-
hood as to the thickness of silver plating, and the same as to the
quality of gold, except that the former is more certainly within
the statute, because the thickness of the silver plating cannot be
seen, while the fineness of the gold is in some measure open to
inspection by the eye of the purchaser.

§ 457. Solvent or mot.— In a New Jersey case, a man was
induced to part with a claim against a third person at a sacrifice,
on the willully false representation that this person was insol-
vent and largely indebted, possessed only of small means, and -
unable to pay this debt in full. And it was contended for the
defendant, that the several questions, whether the person was

1 Reg. » Goss, Bell C. C. 208, 218, 8 2 Reg. v. Ardley, Law Rep. 1 C. C

Cox C. C. 262. 201, 205,
YOL. 1L 17 257
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solvent or not, largely indebted or not, able to pay in full or not,
pertained merely to opinion ; but the majority of the court held
that they extended to fact, and sustained the indictment.! Here,
again, sound law and good morals blended.

Effect of combining certain Substances. — So where the repre
sentation wasg, that a certain recipe in writing, combining certain
articles, would produce, as a compound, a non-cxplogive burning
fluid and cumphene, of great value, this was held to be a repre-
gentation of a fact, and not of a mere opinion; and, being false,
te be a false pretence within the statute.?

Value of Watch. — But where the representation was as to the
value of a watch left in pawn, this was held to be wholly inade-
quate,® — it was of 4 mere matter of opinion.

§ 458. Mugnitude of the Pretence : —

Not Frivolous, &c. — Something has already been mentioned,?
looking to the proposition that the pretence must not be of too
frivolons a nature, or of too small a thing; and, if it is, it will
not be suflicient. It is not easy to state the exact limits of thig
doctrine: it is to be received; yct, cautiously. In a Tennessee
case it was held, that, under the particular circumstances dis-
closed, the obtaining of a quart of whiskey through the false
representation of having been sent for it by a third person, was
not indictable under the statute.?

§ 459, @eneral Caution. — The reader should bear in mind, that

the foregoing are mere illustrations of false pretences, which may .

assume numerous other forms in future developments of frand.

1 The State ©, Toralin, § Dutcher, 13.

2 In re Greenough, 31 Vi, 279,

8 The State . Estes, 46 Maine, 150,

4 Ante, § 435, 428, 432, 433, And see
Vol. 1. § 212 et seq.

5 Chapwun o. The State, 2 Head, 38,
42 43, Caruthiors, J., obgerving : * We are
not disposed to open the door so wide,
in the construction of this severe and
penul act, as to convert every case of
falschood and dishonesty, by which one
may get the advantage of another in the
most insignificant matter, into a felony.
It surely was not Intended that barely
telling & fie, for the purpuse of getting
twenty-five cents’ worth of something to
eat or drink, should constitute a felony
punishable by at least three years' con-
finement in the penitentiary. . . . The
defendant must be a very degraded creat-
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ure, but she seems to have been a cus-
tomer of the prosecutor.  The Xe was nat
calenlated in itself, under the circum-
stances, to impose upon the prosecutor,
and thore is some reason to doubt whether
it really did so” Congilt, in this con-
nection, People ». Winslow, 80 AMich.
605 ; The State v L'aul, 6% Maine, 215;
The Btate » McConkey, 43 Iowa, 499;
The State v. Nichols, 1 Houst. Crim, 114;
Reg. ». Burgon, Ilears. & B. 11, 7 Cox
C. C. 131 Rex ». Ledbitter, 1 Moody, 78;
The State v Stanley, 64 Maine, 157 ; The
State ». Munday, 78 N. C. 460, People v,
Sully, 1 Buf. 17; The State » De lart,
8 Baxter, 222; Reg. ». Foster, 2 Q. B. D.
#01, 13 Cox C. €. 898; Reg. » Larner,
14 Cox C. C. 497; Delaney v. The State,
7 Baxter, 28; The State ». Young, 78
N. . 258,

CHAP. XIX.] FALSE PRETENCES. § 461

III. What must concur with the False Pretence.

§ 460. How far the Cheat must be accomplished. — Further on
we shall advert to attempts.? Dut to constitute the full offence,
in the absence of special terms in the statute, the fraud intended
must be accomplished? Thus, in England, under 80 Geo. 2,
¢. 24, the crime was not complete until the money was actually
received.? But, —

Bignature to Instrument. — Under the New York statute against
obtaining the signature of any person to a written instrument by
false pretences, the full offence is committed when the instru-
ment is signed, and delivered to one who takes it with the intent
to cheat or defraud, though no loss or injury has followed.t Yet
merely subseribing the name is not alone sufficient, though the
words are, “obtain the signature of any person to any written
instrument.” There must be also averred in the indictment, and
proved at the trial, “a delivery,” — which is necessary to give
to the writing its significance and effect.®

§ 461. Pretence the Means of the Cheat.-— A doctrine often
adverted to is, that, supposing a person to have been defrauded,
yet, if the false pretence did not prevail with him, but something
else did, the case is not within the statute.® This proposition ig
plain; but, —

Partly the Pretence. — In the facts of most eases, not one motive
alone, but several in combination, induced the defrauded person
to part with his goods. And there are various anslogies in
the eriminal law 7 whence the proposition is derivable, that, if
the pretence influenced the mind in any degree, though it was
but an inferior and minor motive, it is sufficient, however many
other motives were impelling it in the same direction. There
are perhaps no adjudications which lay down.the doctrine quite
80 broadly; yet all maintain, that the pretence need not have

1 Post, § 488,

? See Stat. Crimes, & 225; Common-
wealth » Drew, 19 Pick. 179.

® Rex ». Buttery, cited in Pearson v
MceGowran, 5 D. & R, 616, 3 B. & . TO0.

* People v, Genung, 11 Wend., 18;
People o, Gates, 13 Wand. 311, 320.

& Yenton v. People, 4 Hill, N, Y. 126
And see People », Gutes, 18 Wend. 811;

People # Genung, 11 Wend. 18; People
v, Galloway, 17 Wend. 540.

¢ Commonwealth v. Davidson, 1 Cush.
83; Commonwealth v, Drew, 19 Pick.
179; Rex ». Dale, 7 Car. & I'. 352; Peo-
ple v. Herrick, 13 Wend. §7; Peaple o
Tompking, 1 Parker C. C. 224, 228 ; Clark
v. People, 2 Lane. 329; Vol. 1. § 438.

7 Vol. L. § 264, 839, 815.
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been the only inducement; and the proposition is generally
stated to be, that it is adequate, if, operating cither alone or with
other causcs, it had a controlling force, if, as some of the cases
say, it materially influenced the mind; in other words, if, with-
out the pretence, the defrauded person would not have parted
with his goods.? This quéstion has already been considered in
this chapter in some of its bearings, and to the former discussion
the reader is referred.?

§ 462. Pretence must be believed. — From the foregeing propo-
sition it follows, that the false pretence must be believed by the
person to whom it is addressed, else the case is not within the
statute,> Thus, —

Promise relied on.— In England, a prisoner was charged with
obtaining a filly under the false representations, that he was a
genfleman’s servant, that he lived in Brecon, and that he had
bought twenty horses in the Brecon fair. The proof was, that
he made these representations, which were false ; and also told
the prosecutor, that he would meet him in half an hour at Cross
Keys, and pay him. And the prosecutor testified, that he parted
with his property because he expected the prisoner would do in
respect of payment as agreed, and not hecause he believed the
other representations. Whereupon Coleridge, J., ruled, that
there must be an acquittal. ‘ The question for you to consider,”
he said to the jury, ““Is, whether the prosecutor parted with his
filly by reason of his having believed any false pretence made
use of by the prisoner.” 4

CHAP. XIX.] FALSE PRETENCES. § 465

§ 463. Plans to entrap. — How the proposition of the last sec-
tion affects cases wherein a plan has been laid to entrap a person
into the commission of this offence —a question which, in its
gemeral bearings, was discussed in the preceding volume'— is
worthy of consideration. We have not authorities very distinct
to this exact point; yet the doetrine has been laid down in gen-
eral terms, that these plans do not prevent the cheat from being
indictalle; while still the mind of the person defranded must, to
render the other guilty, have been influenced by the pretence.?

§ 464. Folly of the Person cheated. — If the prosecutor believed
the pretence, and parted with his property relying on if, there is
no need he should ‘have acted in the transaction with ordinary
cave and caution.? This seems pretty plainly to be the betfer
doctrine, though cases may be found in the books hardly sustain-
ing it. It rests on the same general prineiple with an analogous
proposition stated under another head, in a previous section.?
The objection of this want of caution was taken, without avail,
in the case where the secretary of an Odd I'ellows’ lodge told a
member he owed more than he did;% in that of the defendant
pretending to be the payee in a post-office money order, yet
signing his real name ;% and in the cagse of uttering a counterfeit
note, as genuine, though on its face it would have been good for
nothing in law if true ; Lawrence, J., in the last-mentioned case,
dissenting.”

§ 185, Pretence after Property parted with, — If the fraud is
fully effected before the false pretences are made, they cannot be

! Commonwealth » Drew, 19 Pick.
179 ; People v. Haynes, 11 Wend. 857,
14 Wend. 543; Teople » ILicrrick, 13
Wend. BT, #1; Rex ». Witchell, 2 East
P. C. 830; Heg. v. Eagleton, Dears, bla,
83 Eng. L. & Eq. 540, 24 Law J. ¥, 8.
M. C. 158, 1 Jur. §. 3. 40 ; The Stiatc »
Thateher, 6 Yroom, 446; Reg. v Linee,
12Cnx C. C. 451, 6 Eng. Rep. 314 ; Reg. n,
English, 12 Cox C. C. 171, 2 ling. Rep. 224,
In Commonwealth v Drew, Morton, J.,
stated the doctrine thus: “ That the
false pretences, either with or withous
the co-operation of other canses, had n
decizive influence upon the mind of the
owner, so that, without their weight, he
wouwld Dot have parted with his prop-
erty.” p. 183, In People » laynes,
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Chancellor Walworth said, that, if the
pretences © were & part of the moving
canses which induced the owner to part
with his property, and the defendant
would not have ebtained the goods if the
falze pretences had not been saperadded
to statements which muy have been true,
or to other cireumstanees having u par-
tial influence upon ihe mind of the
owner,” they will snstain a convietion.
p. 555. 8. b, The State v, Tessier, 32 La,
An. 1227,

2 Ante, § 434427,

% Heg. ». Mills, Dears, & B. 205, 7 Cox
C. C. 263, 40 Eng. L. & Yq. 562

t Rex v Trale, 7 Car. & 1. 352, And
e People v Herrvick, 135 Wend 87
Teople . Stetson, 4 Barb. 151.

1 ¥ol. I. § 256-263,

? Rex v Ady, 7 Car. & P. 140,

? Reg. ». Woolley, 1 Eng, L. & Eq.
537, 1 Den. C. C. 839, 4 New Scss. Cas.
34L, Temp. & M. 279, in which Etle, J.,
obzerved : “Tt was onee thought, that
the law was ounly for the protection of
the strong and prudent, That notion
has veased to prevail” In o Vermont
case, Bennett, J, observed: “It [the
statute] was designed to protect the
wueaker part of mankind; and it Jas
been held to be luw at the present day
that it'is none the less a false pretence
although the party imposed upan might,
!1}' ¢ommon prudence, have avoided the
Imposition. If he was, in fact, imposed
upon, it is mo guod teason for the of-

fender to allege, that, by the use of due
diligence or ordinary care, the imposition
might bhave been prevenied.” 1In re
Greenough, 81 Vi 27Ty, 280. 8o, in a
civil cage, it i no defence, in law, to a
party making fraudulent representations
upon the sale of property by hiny, that a
by-stander staied the real facts. Halght
v. Hayt, 19 N. Y. 464,

1 Ante, § 423-436; and see the cases
cited there.

& Ante, § 442,

& Ante, § 440,

T Ante, § 448, the case of Rex wo.
Freeth, Rusa. & Ry. 127, See alse Reg,
v. IRall, Car, & M. 249; People v. Wil
linms, 4 Hiil, N. ¥. 9.
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deemed the cause of the injury, and the offence is not com-
mitted. Thercfore, —

Reclaim Goods, — If, alter goods are delivered, the vendor be-
comes suspicious of tlie solvency of the purchaser, and expreshes
hig intention to reclaim them ; whereupon the latter by false pre-
tences induces him to relinquish this purpose, there is no offence
against the statute; the sale having been complete before the
pretences were made. And though the right of stoppage in
trensitu may remain, the rule appears to be the samc, the relin-
guishment of that right not being deemed a parting with the
goods.?

Condition subsequent. — But, where the sale is on condition
subseguent, and a delivery thereupon, and afterward the vendor
is induced by false pretences to give up his property in the goods,
this is probably within the statute.?

§ 466, Debt collected by False Pratence. —— It is not punishable
within the statute for one to obtain, by a false pretonce, payment
of a debt already due, because no injury is donc.®  And where
the servant of a creditor went to the debtor’s wife, and got from
her two sacks of malt, saying Lis master had purchascd them of
her husband, which was false, it was ruled, by Coleridge, J., on
an indictment against the servant, that, if his object was, not to
defrand, but merely to enable his master to compel payment of
the debt, he must be acquitted.*

§ 467. Money in Charity. — The New York court took a doubt-

ful step farther, and held, that, where money is given in charity
to a person scliciting it under a false pretence, the case is not
within the statute, though within its words: the ground being,
that the statute is for the protection of trade and credit, while
begging needs no protection,® — a coustruction aided ‘perhaps by
the preamble.s The contrary is held in England 7 and Massachu-

CHAP. XIX. | FALSE PRETENCES. § 470

setts;! and, in New York, the legislature interposed, providing,
that the statutes shall apply to cases where the thing obtained is
« for any alleged charitable or benevolent purpose whatsocver.” 2

§ 468, Defrauded Person alse in the Wrong. — Another doctrine
susiained in New York is, that, where if the false pretences were
true the person parting with his goods would be guilty of a crime
therein, or where he actnally commits an offence in parting with
them, the indictment for the cheat cannot be maintained.?

§ 469, Continued. — On the other hand, the Massachusetts
court appears to have directly discarded this doctrine. The
point decided wus, that a deflendant cannot sct up, in answer
to an indictment of this nature, any wrongful representation of
the person injured concerning the goods charged to have been
obtained through the false pretence. « Supposing,” said Dewey,
J., ©it should appear that [the individual defrauded] had also
violated the statyte, that would not justily the defendants. If
the other party has also subjected himself to a prosecution for a
like offence, he also may be punished. This would be much
beiler than that both should escape punishment because each
deserved it equally,”*  And this view aceords with the general
spirit of the criminal law, wherein the fault of one man is not
received in excuse for that of another; while the New York
doctrine would introduce a wellknown principle of civil juris-
prudence into a system of laws to which it is alien.®

§ 470. Previous Gonfidence. — In an early Lnglish case it was
claimed by the defendant, that the statute docs not apply where .
there is a previcus confidence between the parties; but the court
overruled the point, and considered, that, if the fulse pretence
gucceeded, it was enough. Therefore a conviction was held fo
be right, against a workman, who, in the serviee of clothicrs, was
i0 keep an account of the number of shearsmon cmployed, with
their earnings and wages, deliver it weekly in writing to a clerk,

1 People ». Haynes, 14 Wend. 546;
8, . in the Bupreme Court, 11 Wend.
Hal.

2 Th.

s Vol. I § 438; People ». Thomas, 3
Hill, ¥. Y. 169; Commonwealth 2. Me-
Duify, 126 Mass. 4687; The Buate ».
Hurst, }1 W, Vu. 54, 71 And see DPeo-
ple = Genung, 11 Wend. 18; Peopla v
Getehell, 6 Mich, 496; post, § 471, note.

4 Rex v Williams, 7 Car. & P. 354,

& People ». Clough, 17 Wend. 83L
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It wae said also in this case, that begging
is a erlme by statate; which raises an-
other point.  See post, § 468, 169

6 Stat. Crimes, § 4951, Bee observa
tions of Chapman, C.J., n Common
wealth v, Whitcomb, post, at p. 437 ol
the report 3 and of Teckham, J., in Me
Cord o People, 46 W, Y. 4T, 475, 4706,

T Reg. v Jones, 1 Eng. L. & 1iq. 533
1 Den. . C. 5651, 4 Cox C. C. 188, Tewp
& M. 8703 Reg. v Hensler, 11 Cox G, C.
&70.

and receive from the clerk the amount due them; the false pre-
tence being, that this aceount contained charges for more work,

! Commonwealth » Whitecomb, 107
Masg. 446,

2 N. Y. Stat. 1851, ¢. 144, § 1,

¥ People ». Stetson, 4 Burb, 151; Me-
Cord v. 'vople, 46 N. Y. 470, Peckham,
J., dissenting. And see People v, Clough,

17 Wend, 851 ; People v, Wilson, & Johna,
820; ante, § 467, and compare with ante,
§ 466,
4+ Commonwealth ». Morrill, 8 Cush.
71,
& Vol. I. § 258, 247, 267, 208.
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and of other men, than the facts justified, whereby he got a
larger sum than was his right.!

§ 471. The Intent to defrand. — Again ; there must be an intent
to defraud,>— a proposition which grows out of doctrines dis-
cussed in the previous volume,’ — although the intent may, as
in other criminal cases, be inferred from the act. And the false
pretences must have been used for the purpose of perpetrating
the fraud.? Still it Las been held in Indiana, and it would scem
to be sound general doctrine, that, if the false pretences are em-
ployed with the view of obtaining a particular article of value,
and not that article but another is parted with, the case is within
the statute.®

“Rnowingly * false — Form of Indictment. — The fraudulent in-
tent implies a knowledge of the falsity of the pretcnces; conse-
quently an indictment omitting the word *knowingly” is, in
England, held to be insufficient, though it pursues the exact
words of the statule of T & 8 Geo. 4, ¢. 29, § 53,7 on which it is
drawn,’ — a defect, however, which was cured after verdict by
7 Geo. 4, c. 64, § 21. This latter statute provides, among other
things, that a count shall be sufficient after verdict if it describes
the offence in the words of the enactment.®

Purpose to pay. — It will not avail the defendant that he meant
to pay for the goods when he should be able.

§ 472. Must all Steps in Offence be against same Person? — Now,

} Rex v Witehell, 2 Bust 1’ C. 830. - admitted. Said Martin, C.J.: “ A fulse.
2 Commonwealth ». Drew, 19 Pick. hood does not necessarily Imply an intent
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here are three distinet things; namely, the intent to defrand, the
false protence made with the intent, the fraud accomplished.
And while they must all concur to constitute a case under the
statute, therc seems to be no necessity, that, as a universal ri’e,
they should operate severally against the same person.! Theie-
fore an indictment has been held good which averred, that the
defendant made the false prefences to one, and thereby got his
money, with intent to injure another.?

Pretence to Bailee. — Without the aid of this docirine, and on
an obvions principle of frequent application in the law of larceny,
i, at the trial, the money obtained appears not to have belonged
to the prosecutor, but only to have been in his cusody as bailee,
there may still be a conviction.?

Pretence to Agent. — Also under the gencral law of agency, a
false pretence to the agent, especially if communicated to the
principal, and acted on by him, is a false pretence to the princis
pal#  «Itis immaterial whether it passed through a direct or a
circuiious c¢hannel,”

§ 473. Further as to Pretences by and through Agents. — From
these and other principles of the criminal law,5 it follows, that
{he party obtaining the goods or other thing nced not be acting
on his own account, to make him an offender, neither need he
expoct to derive pecuniary or other benefit to himself.T " Bug
there may be an *‘innocent agent,” in this offence the same ag
any other, — the doctrine of which has already been explained.®

179; Reg. v. Bloomteld, Car, & M. 537,

3 Vol I § 204 et seq., 285 et seq.

¢ I'enple v Herrick, 13 Wend, BT,
And zee Vol. L. § 734, 735,

5 Commonwealth #. Drew, 19 Pick.
179 Bowler v. The Btate, 41 Missis.
£70; Reg. v Stone, 1 Fost. & F. 811
Contract. — In a Michigan case, where
the indictment wae for obtaining, by a
false pretence, a signaiure indorsing a
promissory note, it was offered i de-
fence that the prosecutor was under
contract to make the indorsement, there-
fore, though he wus not disposed to ful-
Al his eontract, the defendant could have
no intent to defraud him, when, by false
means, he sought to obtain what was his
due. Sec ante, § 466. And the court
held, that this evidence should have been
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ta defraud ; far it may be uttered to se-
cure z right, and, however much and
severely it may be reprobated in ethics,
the law does not assutne to punish moral
delinquenciea as such. To defraud is to
deprive another of a right, of property,
or of money.” Xeople v. Getchell, 6
Mich. 414, 504,

& Todd » The Btate, 81 Ind. 514.

T Ante, § 412

¢ Reg. #. Henderson, 2 Moody, 192;
Reg. ». Philpotts, 1 Car. & K. 112,

? Rez. v. Bowen, 13 Q. B, 790, 18 Jur,
1045. This case even casts a doubt over
the previous decisions as to the form of
the indictment, though not as to the
proof required at the trial.

10 Reg. v, Naylor, Law Rep. 1 C. C. 4

1 In Rex #» Tara, 2 Leach, 4th ed.
647, 2 East I, C. 819, 824, § T. R. 564,
it appears to have been held, that an
indictment for a fraud at common law,
charging the false pretence to huve been
wade 1o one person and the deceit to
Lhave Been practiscd on another, is bad.
Concerning this ease, see, in disapproval,
Commonweal(h v Call, 21 Lick. 516, 520.

2 Cowmenweallh v Call, 21 Pick. 515.
See Reg v Kealey, 1 Eng. I. & Lq.
o853, 2 Den, . C. 68; Reg. ». Tully, 9
Car. & 1. 2Y7. Pretence to Wife, —
Where a forged request for the delivery
of gnods was addressed to a married
woman in her maiden name, it was held
that the party uttering it might be con-
¥icted on un indictinent charging the in-
tent to be to defraud the husband, Rexw

Carter, ¥ Car. & . 184. Delivery by
Wifs, —If the wife, by dircetion of the
hnsband, delivers the property to the
person making the false pretence, this is
the same as though the delivery were by
the husband himself. Reg. ». Moseley,
Leigh & C. 82,9 Cox C. C. 16,

8 Britt ». The Btate, ) Humph, 81

¢ And see Crim. Proced. I § 332,

$ Commonwealth . Call, 21 Pick. 515;
Commonwealth ». Harley, 7 Met. 462,
Stat. Crimes, § 134¢. And sce Thomp-
son ». Rose, 16 Conn. 71

¢ See Vol. L. § 335, 825642,

7 Commonwealth ». Harley, 7 Met
462.

8 Vol L § 510, 651; Reg. v. Butcher,
Bell C. €. &, 8 Cox C. C, T7; Reg. v
Dawey, 11 Cox C. C. 115,
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§ 474. Continuéd — Check on Bank — Agent to draw the Money.
—If one makes his check onr a bank in which he has no fund,
and gets it cashed by a third person, who supposcs it to be good,
he does not thereby constitute this person his agent to draw the
check, 50 as to become holden for an attempted cheat by a false
pretence in the place at which the check is presented for pay-
ment. Said Lord Campbell, C. J.: * The act of Darliament
contemplates the money being obtained according to the wish
and for the advantage, or at all events to gain some object, of
the party who makes the false pretence. Here it was not to gain
any objeet, and it wus not according to his wish. He would
derive no benefif from the check being honored. He had cb-
tained his full object in St. Petersburg [where the check was
cashed], and had the money in his pocket, and it would have
been for the advaniage of the defendant if the draft had been
burnt or sent to the bottom of the sea. The statute was
intended to meet a failure of justice arising from the distineiion
between larceny and frand.” And Platt, B., observed: * It can-
not be said that a party who presents a check for his own benefit
is the agent of another who receives no benefit whatever.”!

§ 475. Bffect of Consideration paid.— A defendant once under-
took to maintain, that, where a consideration, however inade-
quate, has actually been paid for the article, an indictment for
obtaining it by false pretences will not lie. This proposition was
plainly iu conflict with the entive current of adjudication on the
subjectyand with the reason on which the law of false pretences
proceeds; because, if the rgeeipt of a part consideration had its
influcnee, still the false protence had its influence also, and was
therefore sufficient;? and because so much of the article as was

1 Reg. v. Garrett, Dears. 232, 241, 243,  to the necessity of such a provision, sce

22 Eng. L. & Kg. 607,86 Cox C. C. 260,
23 Law J.w. 8, M. C. 20, 17 Jar. 1060,
The New York commissioners recom-
mend the following to be enaceted : * The
use of & matured check, or other order
for the payment of money, as a mesns
of pbtaining any eignature, money, or
properiy, &c., by a person who knows
that the drawer thereof iz not entitled to
drauw [or the sum specifled therein, npon
the drawee, is the use of & false token,
&c., although no representation is inade
In respect thereto.” And they add: " As
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Allen’s Case, 8 City H. lce. 118; Con-
ger's Cuse, 4 City H. Ree. 65; 1 Wheeler
Crim. Cas. 446 : Van TPelt’s Case, 1 City
IL Rec. 137; People v Tompkiog, 1 Par-
ker C. C. 224;” Draft of Peual Code,
A, D 1864, p. 226, Query, however,
whether principles already disensaed in
this chapter do not make such a case in-
dictable without the aid of a special pro-
vision. See ante, § 417 and note, 430,
438, 441, 448, 449, 457,
2 Ante, § 427, 461,

-
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not paid for was obtained as distinetly and wholly by the false
pretence as the entire article would have been if no considera-
tion whatever had passed. The case was of a sale of bread, and
an attempt,™in the language of Parke, B., “ to obtain money
by the false and frandulent representation of an antecedent fact;
namely, that a greater number of pounds of bread had becn
delivered than had been actually delivered, and that representa-
tion made with a view of obtaining as many sums of 2d. as the
namber of loaves falsely pretended to have been furnished amount
15 And the convietion of the defendant for an indictable
attempt to cheat was sustained.!

IV. What Property must be obtained.

§ 476, Diversities of Statutes.— Upon this subjeet, the statutes
differ, while none of them are as broad as the common law,
explained under the title Cheats2 'The practitioner is, therelore,
cantioned to look carefully at the enactments of his own State
as thuy affect the prescut question. The meanings of some of
the words employed in these statutes are given at length in
« Stgtutory Crimes;” where they may be found by consulting
the index.

§ 477. * obtain” — The words of the English statute, 24 & 25
Viet. ¢. 96, § 88, are, * Whosoever ghall, &e., obtain from any
other person any chattel,” &c., und the reader will observe that
the same words are cmployed in the earlier English enact-
ments ;3 they are common, too, in this country. Upon this it is
held, that, —

Rule of Larceny — (Use — Owaership ), — If the purpose of the
wrong-doer was merely to procure the use of the chattel, the case
is not within the statute, the same rule applying here as in lar-
ceny. Therefore, when one was convicted for getting, by a false
pretence, the use of a horse from a livery stable for a day, the
conviction was quashed.* It appears to be essential also that

! Reg. ». Eagleton, Dears. 515,83 Eng. whole court: “The ward ¢obtain,’ in

L. & Eq. 610, Bee ante, § 420, 442, this scetion, does not mean obiain the
% Ante, § 160. loun of, but obtain the property io, any
8 Ante, § 411-413. chattel, &o. This is, {0 some extent, in-

t Rey. v Kilham, Law Rep. 1 C. C. dicated by the provis, that, if it be
961, Said Bovill, C. J., speaking for the proved that the person indicted oblained
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the owner should have intended to part with his ownership in
the property.!

8 478. Rule of Larceny, continued. — The North Carolina court,
in interpreting the statutes of that State, followed in another
respect the rule of larceny. The statutory words were “money,
goods, property, or other thing of value,” * or any bank-note,
check, or order for the payment of money,” &e. ; and from these,
viewed in connection with other provisions, the result was derived,
that nothing can be the subject of this offence except what is also
the subject of larceny either at the common law or under statutes,

Therefore, —

Land.— The false-pretence act was held not to extend to a

conveyance of land.2

§ 479, Purther Analogy to Larceny — (“ Chattel ” — Dog). — And
in England the word * chattel,” in this act, is held not to include
& dog. Said Lord Campbell, C. J.: “ There is a specific miti-
gated punishment in the 7 & 8 Geo. 4, ¢. 29, § 31, for dog-stealing,
but it is not larceny at common law; and, if it is not, I am of

the property in such manmer as t{o
amount in iaw to lareeny, he shall not,
by reason thereof, he entitled to be ue-
quitted; but it is made mere clear by
referring to the earlier statute from which
the language of § 58 is adopted. 7& B
Geo. 4, ¢. 24, § 68, reciles, that ¢ a failure
of justice frequently arises from the
subtle distinetion between larceny and
fraud,’ and, for remedy thereof, ennacts,
that, ‘if any person shall, by any false
pretence, obtain,” &e. The subtle dis-
tinction which the statnte was intended
to remedy was this: that if a person, by
fraud, induced another to part with the
posscasion only of goods and converted
them to his own use, this was lurceny;
while, if he induced anather by fraud to
part wiih the property in the goods as
well a& the possession, this was not lar
ceny. DBut to constitute an obtaining by
false pretences it is equally essential, as
jn Iarceny, that there shall be an inten-
tion te deprive the owner wholly of his
property. And this intention did not
exist in the case before us. Railroad
Ticket. « In support of the conviction,
the case of Reg. v Boulten, 1 Dl’.‘!l- C.C.
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408, 19 Law J. x. 8. M. C. 87, was refoerred
to. There the prisoner was indicted for
obtaining, by false pretences, 2 railway
ticket with inteni to defraud the com-
pany. . It was held that the prisoner was
rightly convicted, though the ticket had
to be given up at the end of the journey,
The rewsons for this decision do not very
clearly appear, bui it way be distin-
guished from the present case in this
respeet: that the prisoner, by using the
ticket for the purpose of travelling on
the railway, entirely converted it to his
own use for the only purpose for which
it was capable of being applied. Dis-
tinguished. ~— In this case, the prisoner
never intended to deprive the proscculor
of the horse or the property in it, or to
appropriate it to himself, but only in-
tended o obtain the use of the horse
for a Himited time.” p. 268, 264.

! The State v Vickery, 19 Texas,
826.

2 The State ». Burrows, 11 Ire. 477,
And see Commonwealth », Woodrun, 4
Pa. Law Jour, Rep. 207 ; Dord v. Peaple,
9 Barb. B71.
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opinion that it is not, within this statute, the subject of false pre-
tences. Are we to suppose, that the legislature intended that for
obtaining a dog by false pretences a man should be liable to penal
gervitude ; but that if he actually steals a dog, he should only be
liable to three months’ imprisonment?”*

§ 480. Credit. — In harmony with the foregoing interpreta-
tions it is held, that, if the thing obtained is not money, or other
article within the express words of the statute, but merely a
credit in account which may bring money, the substantive offence
is not committed ; though the transaction constitutes a criminal
attempt to get, by the false pretence, the money which the eredit
may ultimately bring.2

Indorsement of Payment.— And it is the same where the thing
obtained is the indorsement of a payment on a promissory note?
But, —

% Yaluable Thing.” — The words of the New Jersey statute are
“money, wares, merchandise, or other valuable thing;” and it is
held that to procure one to execute his own note or contract is
to obtain of him a “ valuable thing ” within this provision.* Pos-
gibly this interpretation does not accord with that in the next
section, yet plainly there is a difference between “ valuable thing”
and “ valuable security.”

§ 481, *Valuable Security” -— By the English statute of 7' & 8
Geo. 4, c. 20, § 53, now repealed, the thing obtained must be
“any chattel, money, or valuable security.”® And the judges
held, that, —

One's own Acceptance. — It is ot within this gtatute to procure
a person to write his own acceptance on a picce of mercantile
paper. The thing obtained, said FLord Campbell, C. 4., “ must,
we conceive, have been the property of some one other than the
prisoner. Here there is great difficulty in saying, that, as against
the prisoner, the prosecutor had any property in the document
as & security, or even in the paper on which the aceeptance was
written. . . . We apprehend, that, to support the indictment,

I Reg. . Robinson, 8 Cox C. C. 115, 4 Tho State » Thatcher, 6 Vroom,
116, Bell €, C. 84 See Stat. Crimes, 445 A=z to the meaning of the term

§ a4, “valuable thing,” see Stat. Crimes, § 346,
? Reg. v. Eagleton, Dears. 515, 33 note, 875
Eng. L. & Eq. 540,  Ante, § 412,

# The State v. Moore, 15 Iowa, 412,
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the document must have been a valuable security while in the
hands of the prosecutor. While it was in the hands of the prose-
cutor, it was of no value to him, nor to any one clse, unless to
the prisoner. In obtaining it the prisoner was guilty of a gross
fraud ; but we think not of a fraud contemplated by this act of
Parliament.” ' This case has been followed in Canada.?

Views of Interpretation,— This sort of nice distinction is not
uncommon in the criminal law. And to the writer it seems
eminently beneficial when its ohject is to eject out of a statute
gomething which, though within its words, is not within its
spirit. But when a case is quite within the mischief to Dbe
remcdied, it seems to the writer that no just rules of interpre-
tation can restrict terms to & narrower meaning than is given
them by the ordinary understandings of men? And if one
persuades another to put his name to & piece of mere paper,
valueless before, but rendered a valuable mercantile security
by the name, to the ordinary understanding he obtains thereby
of the other a “valuable security,” — then, as the case is com-
pletely within the mischief of the law, why bend the law by
interpretation to screcn the delinquent? In accord with what
would seem to be the spirit of this suggestion, the New York
court has held, that —

“ Bffects” — Indorsement, — Procuring by & false pretence the
indorsement of a promissory note —in a ¢ase where the party
has afterward used the note for his own bencfit — is within the
words “ money, goods, chattels, or other effects.” *

§ 482, Loan of Money. — Where the thing obtained is money,
which is converted to the use of the wrong-doer,® it is no objec-
tion that it was asked and ostensibly received as a mere loan.?

§ 483, Contract. — Under a statute making the obtaining of
“money” or “gonds” by false pretences indictable, a contract
is no better than a credit;? and, obviously, the obfaining of a
contract is not sufficient.? But, —

Money through Contract. — If a contract is obtained, and then

1 Reg, v. Danger, Dears. & B. 807, E Ante, § 477,
823, 824, 7 Cox C. C. 303. BSee Stat. % Rex ». Crossley, 2 Moody & H. 17,

Crimes, § 339, note. 2 Lowin, 184,
1 Reg. v. Brady, 26 U, C. Q, B. 13. T Ante, § 480,
3 Stat. Crimes, § 204, 212. 8 See Stat. Crimes, § 217, 344-348,
+ People v, Stone, 9 Wend. 182, 190,
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the money is paid pursuant to it, there is authority for holding
that this is an obtaining of the money. Still, where the party
got from his own banker a credit by drawing on a person upon
whom he had no right to draw & bill which, therefore, had no
chance of being paid, —even though the banker consequently
paid money for him to an extent he would not otherwise have
done, — this was held by the English judges to be insufficient.
« The prisoncr eould not be said to have obtained any specific
sum on the bill, all that was cbtained was credit on aecount.” 2
And it has even been held, contrary to the foregoing doctrine,
that, if a contract is entercd into by reason of false representa-
tions, then money or goods are delivered under the contract, *1t
is,” in the language of Hill, J., “too remote to say that” the
wrong-door “obtained the goods or moncy by the false pre-
tences.”® Apd in Canada it has been adjudged, that an in-
dictment for obtaining a given sum by false pretences is not
supported by evidence of obtaining a promissory note for that
sum, which note was paid before maturity.* The question is
perhaps a nice one; still, in principle, if, at the time when the
money was paid under a contract which the fraud had rendered
void, the party paying it remained ignorant of the fraud and
under its influence, this should pretty plainly be deemed to
be an obtaining of the money by the pretence, to which the
fraudulent contract (to be treated as a nullity ) would be mno
impediment. If the frand had been discovered, and had ceased
to influence the mind of the defrauded person when he paid the
money, the case would be different.?

§ 484, signature to Instrument. — Besides the provision against
getting money, goods, chattels, and the like, by false pretences,
there is, in many of the States, a clause against so obtaining the
signature of a person to any written instrument.’

! Reg. v. Kenrick, § Q. B. 49, Dav. the point had been decided in Reg. »
& M. 208; Reg. v Abbott, 1 Den. C. C. Gardner, 25 Law Jour. 5. . M. C. 100,
273, 2 Car. & K. 630; Rog. v. Durk, 1 and Dears. & B, 40, ante, § 482, and the
Den. C. C. 276. And see Pcople ». Her-  deeision bound him,
rick, 13 Wend. 87; Reg. v. Adamson, t Reg. v. Brady, 26 U. C. Q. B. 13.
1 Car. & K. 192, 2 Moody, 286; Reg. v 5 Bishop First Book, § 124, 125,
Eagleton, Dears. 513, 33 Eng. L. & LEq. 4 See, ng perhaps Laving some rela-
540. tion to this question, Reg. v. Watson,
2 Rex ». Wavell, 1 Moody, 224, Dears. & B. 348, 7 Cox C. C. 864 And
% Reg. v. Bryan, 2 Fost. & F. B67,a see post, § 486,
jury cuse, the learned judge adding that T See People v. Galloway, 17 Wend
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Nature of the Instrument. — In New York it was held, thaf,
to bring a case within the words “ cbtain the signature of any
person to any written instrument,” the instrument must be of
such a character as may work a prejudice to the property of him
who affixes the signature, or of some other person. Therefore,
where the defendant had thus got his wife’s name to a deed of
land, but the deed was not acknowledged by her before an officcr

qualified to take the acknowledgment; and under other statutes -

the deed of a married woman is, before acknowledgment, a mere
nullity ; the court held the offence not committed. “If the de-
fendant,” said the judge, *could not have been convicted of
forgery, had he affixed the name of his wife to this instrument
without her conscnt, I think he should not have been convicted
of the offence of obtaining her signature to the instrument by
false pretences.” 1

V. Remaining and Connected Questions.

§ 485. FPelony or Misdemeanor. — The obfaining of property
by false pretences, being a statutory offence, and nowhere pun-
ishable with death, is, on common-aw principles, & misdemeanor,
not 2 felony? But it will undoubtedly be found to be folony
under the statutes of many of the States.® Thus, in Mississippi,
the statute makes it felony where the value exceeds one hundred
dollars.t

Principal and Accessory. — The practitioner, before proceeding
in @ case, will see how this is under the statutes of his own State;

CHAP. XIX.] FALSE PRETENCES. § 488

§ 486. Partly in each of two States. — Where the transaction
is partly in one State and partly in another, it has been deemed
that the courts of the State in which the thing was transferred
to the possession of the wrong-doer may take cognizance of the
offence, though the false pretences were uttered in the other
State. For the gist of the wrongful thing done was considered
to be, not the uttering of the pretences, but the obtaining of the
money or goods.!

§ 487, The Punishment. — This is a matter generally regulated
by statutes, and depending on principles sufficiently considered
in the preceding volume.?

§ 488, Attempts.— According to doectrines fully discussed in
the preceding volume,® an aftempt to commit this statutory
offence is, though it fail, indictable as a common-law misde-
meanor. There seems to be little inducement to prosecute wrong-
doers in cases where no harm has actually been accomplished,
and so the books contain few instances of indictments for these
altempts. Yet the English courts not unfrequently of late have
sustained such indictments; and ne question can arise concern-
ing the correctness of the proceeding.* The act done must be
sufficiently near the fraud meant to be accomplished ;? but the
obtaining of a credit has been held to be in close enough proxim-
ity to the money it was to bring, to constitute the criminal
attempt.’ If the person to be defrauded does not believe the
pretence to be true, still an indictment for the attempt to defraud

and will bear in mind the principles, taught in the previous vol-
ume,® concerning procuring, aiding, abetting, and the like.®

540; Pcople ». Stone, § Wend. 182;
People v. Genung, 11 Wend. 18; People
z. Gates, 13 Wend. 311; Fenton », Peo-
ple, 4 Hill, N. ¥. 128; Roberts v, The
Swte, 2 Head, 501; The Stiate v, Lay-
man, § Blackf. 530, which sce for & con-
gtruction of the Indiana statute of false
pretences ; ante, § 457,

1 People v Gulloway, 17 Wend, 540,
cpiniva by Bronson, §.  And see People
v, Gates, 13 Woend, 311,  Indorzement
of Note, — An indorsemaent of 2 nego-
tizble promissory note is a signature to
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a written instrument within the meaning
of this statute. People ». Chapman, 4
Y'arker C. C. 56,

2 Vol. L § 614 et peq.

3 Vol. 1, § 618, 622,

4 Bowler v, The State, 41 Missis. 570,

b See Vol L § 646-T08.

8 See Commonwcalth ». Harley, 7
Met. 462; Commonwenlth ». Call, 21
Pick. 515; People v Purish, 4 Denio,
153; Reg. » Moland, 2 Moody, 276-
Cowen ©. People, 14 IiL 848; Long ».
The State, 1 Swan, Tenn. 2587.

1 Commonwealth v. Van Tuyl, 1 Met,
Er.1,8. In this case, ' the facts proved
upon the trinl were, that the defendant
was in the State of Ohio, and had nlong
with him a negro named John, whom he
represented Lo be a runaway slave be
lenging to him, that he was trying to
take back to a slave State; stating that
he was a resident of Tennessee, from
which place the slave had some three or
four months previously made Lis cseape.
That whilst he waa in the State of Ohin,
he sold and delivered said negro to B, W.
Jenking, ut the price of five hundred dol-
ars, which Jenkinsg was to pay him when
they arrived in Kentucky, and the pur-
¢haser was to run the risk of taking the
glave to that place” When the parties
to the trunsaction arrived in Kentucky,

VOL- IL. 18

a bill of zale with warranty was executed,
and the money paid. But the negro was
free, and not a slave, and both he and
the defendant resided in the State of
Kew York. The EKeotncky court held,
that the offence was cowplete in Een-
tucky.

2 Vol. I. § 927 ¢t seq. As to Massa-
chusetts, see Wilde v. Commonweulth, 2
Met, 405,

3 Vol L § 725 et seq.

* Teg. v Ball, Car. & M. 249; Reg. v.
Eagleton, Dears, 515, 33 Eng, L. & Eg.
&640; Reg. ». Rocbuck, Dears, & B. 24;
Reg. ». Francls, Law Rep. 2 C. C 128,
12 Cox C. C. 812,

5 Vol L § 760-765.

¢ Reg. ¢ Iagleton, Dcars. 516, 33
Eng. L. & Eq. 540. And see unte, § 480,
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may be maintained against the wrong-doer.! 4 SFortiort it is an
indictable attempt where the pretences are believed, and the
goods laid out, but the cheat is discovered before they are taken
away? We have seen,? that this doctrine of attempt applies also
o cheats at the common law.

1 Reg. v. Hensler, 11 Cox C. C. 570. 102. And see Reg. v. Jarman, 14 Cox

? Mathews » The State, 83 Texas, C.C.11L
% Ante, § 168,

For FALSE TOKEN, sec CreaTs.
FALSE TOLL-DISII, offence of keeping, sce Stat. Crimes.
FARO BANE, exhibiting, see Stat. Crimes.
FERRY, see Way.
FIGHTING, see Vol. L § 635, And see AFFRAY.
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