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CHAPTER XXIII.
NEOESSITY AND COMPULSION.!

§ 346, Unavoldable Act not Indictable. — “No action,” says
Rutherforth, % can be criminal, if it is mot possible for a man to
io otherwise. An unavoidable erime is a contradiction; what-
aver is unavoidable is no crime ; and whatever is a crime is not
mnavoidable.” 2 If, therefore, one seizes the hand of another in
which is a weapon, and, in spite of resistance, kills a. third person
with it, the first only is guilty3 And always an act done Irom
compulsion or necessity is not a crime.t To this proposition the
law knows no exception.

§ 347, Detalls of the Doctrine. — But while the doetrine thus
stated is plain, and to establish its truth requires no further illus-
tration, something as to detail becomes important. The law of
self-defence and the defence of one’s property will be explained
further on ;% but — '

Save one's Life — Property — (Treason). — W hatever it is neces-
gary for a man to do, to save his life, is, in general, o be consid-
ered as compelled.® If one, therefore, joing with rebels from fear
of present death, he is not a traitor while the constraint remains.”

1 In conpection with thie chapter,
consult Crim. Proced. L § 493 et seq.

7 Ruth. Inst. ¢. 18, § 9; Reg. », Dun-
pett, 1 Car. & K. 4256; The Generous, 2
Dods. 322, 823,

$ 1 East . C, 225.

4 1 Flow, 19; Tate v. The State, 6
Blackf. 78 ; Reg- ». Bamber, 5 Q. B. 279,
Dar. & M. 887.

& Post, § 836 et seq.

¢ 1 Russ. Crimes, 8d Eng. ed. 660, 661 ;
Oliver v. The Btate, 17 Ala. 687.

71 Bast P. 0. 70; Rex ». Gorden, 1
East P. C. 71 ; Reapublica ». McCarty, 2
Dall. 88. And see 1 Ross. Crimes, 3d
Eng. ed. 864, 65. So, in the Scotch
Jaw, “a person is not guilty of treason,
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who, being in & part of the country that
is commanded by rebels, yields them,
against his will, supply of money or arms
and provisions ; having no means of de-
clining compliance, and being in the rea-
sonable fear of military execution if he
refused.” -1 Huome Crim. Law, 2d ed.
50: 1 Alisen Crim. Law, 627. “Nay,”
gays the latter writer, “the same will
hold withont any treasonable insurrec-
tion, if an ordinary mob, or any unlaw-
ful assembly of persons, compel any in-
dividual, by threats and violence, to
accompany them on any unlawful expe-
dition, provided he did not yield too
easily to intimidation, but held out aa
long as in such circumatances can be €x-
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But an apprehension, however well grounded, of having property

wasted. or destroyed; or of suffering any other mischief not

~endangering the person; or even, it has been said, apprehension

of personal injury less than will deprive of life ; is not a justifica-
tion of a traitorous aet.!

§ 848. Killing Assailant — Innocent Person to save own Life. —
One attacked by a ruffian may kill him, if he cannot otherwise
save his own life.2  Yet, “ according to Lord Hale,” says Russell,
3 man cannot ever excuse the killing of another who is inno-
cent, under a threat, however urgent, of losing his own life if he
do not comply: so that, if one man should assault another so
fiercely as to endanger his life, in order to compel him to kill a
third person, this would give no legal excuse for his compliance.*
But upen this it has been observed,? that, if the commission of
treason may be extenuated by the fear of present death, and
while the party is under actual compulsion, there seems to be no
reason why homicide may not also be mitigated upon the like
consideration of human infirmity ; though, in case the party might
have recourse to the law for his protection from the threats used
against him, his fears will certainly furnish no excuse for commit-
ting the murder.” ¢ Still, more recently, Lord Denman laid down
the broad doetrine, ¢ that no man from fear of consequences to
himself has a right to make himself a party to committing mis-
chiel on mankind.” 7

§ 849. Taking Goods to save Life. — If is the doctrine generally
accepted among our text-writers, that, if one under an emergéency

‘however extreme supplies the demand of nature for food or

clothing from another’s possessions, he commits lareeny® But
surely if to save his own life he may join himself to traitors, or
take the life of another, he may take another’s goods.® * Yet, for
& man to be justified,*his case must extend beyond mere poverty

pected from 2 man of ordinary resoln-

tion.” 1 Alison Crim. Law,673; 1 Hume
Crim. Law, 2d ed. 51,

1 Rex v. MeGrowther, 1 East P. C.71;
Respublica v. McCarty, 2 Dall. 86.

t 4 Bl Com. 188; People v. Doe, 1
Mich. 451,

* 1 Russ. Crimes, 84 Eng. ed. 664.

41 Hale P. C. 51, 434. And see 4 Bl -
Com. 30; 1 Broom Leg. Max. 2d ed. 8,
There are cases in which one of two in-

nocent parties has no right to prefer his
own life to that of the other. United
States ». Holmes, 1 Wal. Jx. 1.

8 1 East P. C. 254

§ 1 Russ, Crimea, 34 Eng. ed. 664.

T Reg. #. Tyler, § Cur. & P. 616.

& 4 Bl. Com. 81; I Hale P. C. 54,565
Dalt. Just. ¢. 161, § 5; 2 East P. C. 698,
699.

® And see Broom Leg. Max. 2d ed. 8;
Barrow v. Page, b Hayw. 97.
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however severe, and be such as could not often arise in this coun-
try; because the laws make provision for the support of the poor,
even to the relief of an immediate want.!
.. & 850. Nooessity varying with Circumstances — (The Test). — It
is plain that what would justify the doing of one thing as neces-
sary might not that of another.. The special facts of each case
must be considered. The test would seem to be, whether, under
the circumstances, the :person was morally free in doing what le
did, or whether the doing was produced by constraint of his wilL
Thus, — - '
. § 351. Veasal in Stress of Weather — (Breach of Bmbargo — Revenue
Laws). —If, during an embargo, a vessel is by stress of weather
compelled to put into a foreign port, and there sell her cargo, for
the preservation of the lives and property on board, she will not
be adjudged guilty of a breach of the Embargo Act2 So where,
in Virginia (anterior to the establishment of our national Consti-
tution ), a tempest forced a vessel from Hampton Roads to War-
wick before an entry was made at the custom-house at Hampton,
this was held to be no breach of the State revenue laws; it fur-
ther appearing, that immediately afterward the entry was made,
‘the duties were secured, and a permit was obtained.® -And if a
merchant ship from a foreign port is wrecked on our coast, the
goods are not liable to forfeiture, though landed without a per-
mit* For, although revenue laws are in their nature ngid and

! Groting, who, with some other writ- necessity in some other manner; as, by
ers, holds that such taking is not theft, applying to the magistrate, or by trying

puts the doctrine thus: *For, antong
theologians also, it is a received opinton,
that, in such a necessity, if any one take
what is necessary to his life from any
other’s property, he does not commit
theft: of which rule the reason is, not
that which some allege, that the owner
of the property is bound to give so much
%o him that needs it, out of charity, but
this, that all things must be understoed
to be aseigned to owners with some such
benevolent exception of the right thus
primitively aseigned,” — a reason, which,
if we receive it as good, is still not in
conflict with the ohe stated in our text.
He adds some * cautions ™ ageinat car-
rying *this liberty too far.” Among
other things he aaye,  that we must flrst
endeavor in every way to avoid this
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whether we cannot obtain the use of
things from the owner by entreaty,” and;
when all is over, if it is possible, reati.
tution should bemade.” Grotius de Jure
Belli et Pacls, 1. 2, 7-9, Whewells
Tranelations i, 238.240. Neceasary
Labor — Lord*s Day, — As to the neces-
sity which will justify laboring on the
Lord's day, to #éave a growing crop from
destruetion and preserve life, see The
State » Goff, 20 Ark. 289; Vol. IL
§os0. - .
* The William Gray, I Patne, 16 And
se¢ - United States v, Brig James Wells,
8 Day, 208, 7 Cranch, 22; Anderson v,
The Bolon; Crabbe; 17, - - -

% Stratton v. Hague, 4 Call; 584,

- #The Gertrade, § Btory, 68. And iee

Ripley ¢. Gelston, 9 Johns, 201; Peisch
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unelastic, they  must,” in the graceful language of Lprd'Str.Jwe,],l,
¢ yield: ¢o.that to which every thing must bend, — to necessity. 1
| Compelled to.stop -in Street. — And a city ordinance, forbidding

“any one to « suffer ” a vehicle to  stop in any street ” for. more

than twenty minutes, i8 not violated when the stopping is invol-
untary.? Again,-— _ .

Money seized in a Rebellion. — If one has received public money,
which he has undertaken to pay over to the government, yet if a
rebellion arises and .grows te be a public war, and, with_out.hls
fault or negligence, the rebel authorities seize and appropriate
to themselves this. money, he is excused.® .

. § 352.. Necessity mrgent and without Pault.— The necessity, to
excuse, must be real and urgent, and not created by the fault or
carelessness ¢ of him who pleads it.5 - ¢ Where the law,” obsen'res
Story, J., ¢ imposes & prohibition, it is not left to the disc?et.lcfn
of the citizen to eomply or not; he is bound to do every thmg--m
his power to avoid an infringement of it. The. necessity Whlc-h
will excuse him for a breach must be instant and imminent, it
must be such as leaves him without hope by ordinary means to
comply with the requisitions.of the law. It must be such, at
least, as .cannot allow a different course- without the grea.test
jeopardy of life and property. He. is not permitted, as in cases
of insurance, to seck a port to repair, merely because it is the
most convenient, and the most for the interest of the parties con-
cerned. He is, on the contrary, bound to seek the port of sa'fety
which-ﬁrst.presenfs, if it be one where he may go withouii viola-
tion of the law. In a word, there must be, if not a physical, at
least a moral, necessity to suthorize the deviation. Under such
circumstances the party acts at his peril; and, if there be any
aegligence or want of caution, any difficulty or danger which
ordinary intrepidity might resist or overcome, or any innocent
course which ordinary skill might adopt and pursue, the party
cannot be held guiltless, who, under such circumstances, sh,?lte'rs
himself behind the plea of necessity.”® I do not mean,” said

v. Ware, 4 Cranch, 347; Trueman v, 3 United States v. Thomas, 16 Wal

acher Crim. B837.
g::imlfi?f Guopowrder, Thacher : + Ante, § 216 ot seq., 303, 818 et seq.

., ; Roacoe Crim.
- 1 The Generous, 2 Doda. 922, 323. 5 1 East . C. 255, 2773
And see Baptiste ». De Volunbl;un, & Ev. 570; The Joseph, 8 Cranch, 451

K. 426.
Har. & J. 84 - Reg. v Dunrett, 1 Car..&. )
: Commonwealth v, Brooks, 90 Mass. & The Argo, 1 Gallis. 160, 167; n. 2
434 : . The New York, 8 Wheat. 59,
| 221
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§ 355 THE EVIL INTENT REQUIRED. [BOOK IV.

Lord Stowell, «all the endeavors which the wit of man, as it

exists in the acmtest understanding, might suggest, but such as
may reasonably be expected from a fair degree of discretion, and
an ordinary knowledge of bunsiness,”?

Bvidence Clear -—— Act not exceed Emergency. — The evidence of
the neceasity must be clear and conclusive.? And the act must
proceed no further than the emergency absolutely requires.?

§ 853. Varying with Enormity of Crime. — Some of the foregoing
illustrations of necessity are taken from cases guasi criminal or
eivil. Perhaps, in purely criminal cases of the more aggravated
sort, the rule may not be entirely the same. And the proposition
is reasonable, that the greater the crime the greater must be the
necessity to excuse it

§ 854. Bxcuse for Delay of Trial — (Overriding Btatul:e) —TI
was held in Pennsylvania, that, though the law authorized a
prisoner to demand his trial as the second term after being in-
dicted, one infected with small-pox eould not avail himself of this
right, because of the necessity of protecting people against a
contagious and deadly disease. And, *per curiam, there is no
doubt that necessity, either moral or physical, may raise an invari-
able exception to the letter of the Rabeas corpus act. A court is
not bound to peril life in an attempt to perform what was not
intended to be required of it.”5

Qualifying Form of Allsgation, — So necesmty may qualify the
form of the allegations in an indictment.’

§ 855. Command — (Military Officer — Parent — Master — Prin-
cipal). — The command of a superior to an inferior, as of a mili-
tary officer to a snbordinate,” or of a .parent to a child,? will not
justify a criminal act done in pursuance of it; nor will the com-
mand of a master to his servant, or of a principal to his agent ;?

1 The Generous, 2 Dodse, 822, 824

? Brig James Wells v. United States,
7 Cranch, 22; The Generous, 2 Dods.
822, 824 ; The Josefn Begunds, 5 Wheat.
838,

. 3 Broom Leg. Max, 2d ed. 8,

¢ Ante, § 350.

2 Commonwealth v. Jafler, 7 Watts,
336,

¢ Crim. Proced. L § 493 et aeq.

T United States v. Jones, 8 Wagh. C. C.
208, 220 ; Commonwealth v. Blodgett, 12
Met. 56; United States v. Carr, 1 Woods,
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480. And sce Harmony v Miichell, 1
Blatch. 549, 12 How. U. 8. 115.

® Broom Leg. Max. 2d ed. 11; post,
§ 3687 et seq.

% Haye v. The State, 13 Misso. 246;
The State v. Bryant, 14 Miseo. 340; Com-
monwealth v. Drew; 8 Cush. 279; Klif-
fleld ». The State, 4 How. Missis, 804;
Bchmidt v. The State, 14 Misso. 187; The
Btate z. Bell,5 Port. 865 ; The State ».Bug.
bee, 22 Vt. 32; Curtia ». Knox, 2 Denio,
241 Brown ». Howard, 14 Johms. 119*
Commenwealth v. Hadley, 11 Met. 65. .
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but in all these cases the person doing the wrongful thing is
guilty, the same as though he had proceeded selfmoved. And if
a servant executes a lawful direction in an unlawful manner, he
is responsible.?

Marrled Women — Persons acting under Legal Process. — The
partial exception, in favor of women under coverture obeying
their husbands, will be treated of in the next chapter. And per-
haps persons acting under authority of legal process, and thereby
protected, may be regarded as in some sense within the excep-
tion.2 _

} Naigh v. East India Co., 2 Comyns, 462, 460.
? Broom Leg. Max. 2d «d. 69.
223
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CHAPTER XXIV,

THE HUSBAND'S PRESUMED OE ACTUAL COERCION OF THE
WIFE. ' ’

§ 356. Doctrine Artificial.—— The doctrine of this chapter rests,
in the main, upon mere artificial reasoning.  Yet it is not quite
destitute of other foundation. For, in fact, affection and fear in
the wife sometimes operate as a real constraint on her will.

§ 357. Doctrine in General Terms. — A married woman, or feme
covert,—under coverture of her husband, — has not lost by the
marriage her general capacity for crime. Yet as the law has
cast upon her a certain duty to him, of obedience, of affection,
‘and of confidence,! it has compensated her by the indulgence
that, if through constraint from his will she carries her obedience
to the excess of doing unlawful acts, she shall not suffer for them
criminally., This consideration for the weaker sex is unknown in
Seotland,? and is probably peculiar to the common law, often re-
proached, in other respects, for depriving wives of their rights.

Limits of the Doctrine. — The precise limits of the doetrine are,
at some points, a little uncertain ; but the following propositions
are believed to be reasonably well supported by the authorities.

§ 368, First. Aectual constraint, short of what iz mentioned in
the last chapter, impozed by a husband on his wife, will relieve her
Jrom the legal guilt of any erime whatever, committed in his pres-
ence :3 — '

" SBupposed Exceptions — ( Treason — Murder — Robbery }. — From
this proposition the offences of treason and murder, and some add
robbery,* would appear from observations of judges and text-
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writers to bhe excepted.! The reason usually assigned is the
enormity of the offences. But this reason seems unsatisfactory
in principle; and, looking for authority, Mr. Greaves has ob-
served, that he finds “no decision which warrants the position.” 2
Therefore the true view probably is to disregard this distinction ;
and to accept, in place of it, the one, better sustained, to be stated

! Commonwealth v. Lewis, 1 Met. 151.

2 1 Alison Crim. Law, 668.

8 The State v. Parkerson, 1 Stroh.
16¢:.1 Russ. Crimea, 8d Eng. ed. 158-25.
In Arkansas, this is so by statute. But,
under the atatute, the coercicn muost be
proved, or be presumable from the cir-
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cumstances; the mere presence of the
husband will not excuse the wife. Freel
v, The State, 21 Ark. 212; Edwards ».
The State, 27 Ark. 493.

4+ That robbery furnishes no excep-
tion, see People v. Wright, 38 Mich. T44;
Miller ». The State, 25 Wis. 384.

in our section immediately after the next.
§ 359. Secondly. Whratever, of a eriminal nature, the wife does
in the presence of her husband, {8 presumed to be compelled by him ; 3

11 Hawk. P.C. Corw. ed. p. 4, § 11;
Commonwealth » Neal, 10 Mass. 162;
Rex ». Enight, 1 Car. & P. 118, note;
Rex v. Stapleton, Jebb, 93 ; and the ref-
erences in the next note.

2 Bee the two notes of this able Eng-
lish editor in 1 Russ. Crimes, 3d Eng. ed.
p- 18,25, In the pecond note he says:
“ Before Somervile’s Case, 26 Eliz., and
Somerset's Case, o.p. 1616, I find no ex-
ception to the general rule, that the coer-
cion of the husband excuses the act of
the wife. Bee 27 Ass. 40; Stamf. P. (.
26, 27, 142; Pulten de Pace licgis, 130;
Br. Abr. Coren. 108; Fitz. Abr. Coron,
130, 160,199, But.after those cases I find
the following exceptions in the books:
Bze. Max. 57, excepts treason only. Dal-
ton, ¢, 147, {reason and murder, citing for
the latter Mar. Lect. 12 {whiel I cannot
find, perhaps sonie reader of some Inn of
Court). 1 Hale P. C. p. 45, 47, trenson,
murder, homicide ; and p. 434, treason,
murder, and manslaughter. Eeiyng, 31,
an obiter dictum, murder only. Hawk. b.
1, e 1, § 11, treason, murder, and rob-
hery, Bl Com. Vol. 1. p. 444, treason
and murder; Vol. IV, p. 29, treason, and
mala in se, as murder and the like. Hale,
therefore, alone excepts manslaughier,
and Hawkins introduces robbery, with-
out an authority for so doing; and, on
the centrary, in Reg. v, Cruse, 8 Car. &
I. 641, a case is cited, where Burrough, J.,
held that the rule extended to robbery.
[Fer an intimation thaf it does not ex-
tend to robbery, see Rex ». Buncombe, 1
Cox C. C. 183,] L seems long to have
been considered that the mere presence
of the husband wus a coercion (see 4 BL
Com. 28), and it was so contended -in
Reg. ». Cruse; and Bac. Max. 56, ex-

YOL. L. 156

pressly states that a wife cen nerther be
principal nor accessory by joining with
her hushand in a felony, because the law
intends ier to have no will, and in the
next page he sayz: ‘If husband and wife
join in commiitting treason, the necessity
of ochedience does not excuse the wife's
offence, as it does tn felony.” Now, if this
means that it does not absolutely excuse,
as he has stated in the previous page, it
is warranted by Somervile’s Case, which
shows that a wife may be puilty of trea-
pon in company with her hushand, and
which would be an exception to the gen
erz]l rule as stated by Bacon. So also
would the conviction of a wife with her
husband for murder in any case be an ex-
ception to the same rule. Dalton cites
the exception from Bavon without the
rule, and Hale follows Dalton, and the
other writers follow Hale; and it sectes
by no means improbable that the excep
tions of treason and murder, which seem
to have sprung from Sometvile’s, and
Somerset’s Case, and which were proba-
bly exceptions to the rule as stated by
Bacon, have been continued by writers
without adverting to their origin, or
observing that the presence of the has-
band is no longer considered an absolute
excnse, but only affords a prima fircie
presumption that the wife acted Ly hie
coercion.” i

% Rex v. Price, 8 Car. & P. 19; Davia
v. The State, 16 Ohio, 72; The State ».
Nelson, 23 Maine, 320; Thl v. Common-
wealth, 6 Grat. 706; Reg. v. Cruse, 8
Car. & P. 641, 2 Moody, 63; Reg. v
Laugher, 2 Car. & K. 225; Common-
wealth e, Trimmer, 1 Mass. 476; Com-
monwexlth ». Neal, 10 Muass, 152; Mar-
tin v. Commonwealth, I Mass. 347; Com
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§ 360 THE. EVIL. INTERT BEQUIRED. - [BOOK IV.

while not.even a command from him will excuse her, unless she does
the act in his presence ;1 —

. What is the Presence.— For a. married . woman to be in the

' -presenee of her husband within this rule, it is not necessary she
should be in the same room with him; but she must be within
the range of his personal and present.influence,— “ near enongh,”
it was said in one case, “to act under his immediate influence and
control »2 :

- Not BEntire Act in Presence — (Ihcape-—-'ﬂ'tta:ri.ng Counterfeit) —
And if an act is completed in the presence of the husband, though
‘begun elsewhere, it is within the rule. Therefore, when * Kliza-
beth Ryan, better known by the name of Paddy Brown’s wife,”
had in England been convicted under 16 Geo. 2, e. 81, for con-
veying an implement of escape to her husband in prison, she was
deemed to have acted under his coercion, rendering her convic-
tion wrong; having procured the instrument by his direction.?
Here she was absent until she delivered to him the instrument
in, of course, his presence. And where a wife went, from house
to house uttering base coin; and her husband accompanied her,
but remained outside ; it was held, that her act must be presumed
to have proceeded from his coercion.* In this case, however, she
was all the while either actually or constructively in his pres-
ence.

§ 360. How on the Authorities — In Pnnmple — The doetrine
that the wife can rely on the husband’s coercion only in respect
of acts done in his presence has not always been in the minds of
the judges, though perhaps never denied by them. But plainly
it must be correct; for surely a wife out of her husband’s pres-
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whatever of crime she does, even supposing the general doctrine
to be founded in just principle.

-.:§ 861. Thirdly::--The proposition that coercion s presumed from
the:mere presenceof the husband does not apply to certain erimes by
reason of their peculiar nature : —

»"What within this Bxception-— (‘Treason — Murder — Robbery -
Bawdy. House, &o.).—:The offences within this exception are
these which show.so-much malignity as to render it- improbable a
wife. would be .constrained by her husband, without the separate
operation of her own will, into their commission;! and those
which; while of less magnitnde, women are supposed peculiarly
to participate in; so thaf, in these cases, semething more. is re-
quired than the mere presence to establish the coercion. Of the
aggravated coffences.are treason, probably murder, possibly rob-
bery, and. it may be that the list shonld be even more extended.?
Of the offences peculiar to the female sex is the keeping of broth-
¢ls and: other disorderly houses.®

-§ 862.. Fourthly, T%e: presumption that a wife acts, in her
husband’s presence, under kis caercwn, i only prima facie,— liable
to be redutted by evidence : 4

. Limits of . this Doctrine. ———If the testimony merely shows that

the two acted together in a crime, she, though the more busy

..t Ante, § 858. -legal science ; while the langﬁage of the

ence is sufficiently free from his influence to be answerable for

monwealth ». Eagan, 103 Maes. 71; The
State ». Willlams, 5 N. C. 398; J. Kel.
31. “ Feclons came to the house of Rich-
ard Day, and Margery his wife ; the wife
knew them te be felong, but the husband
did not, and both of ' thern reccived them
and entertained them, but the wife con-
scnted nat to the felony.  And it was ad-
judged, that this made not the wife ac-
cepsory.” 8 Inst. 108. See also Me-
Keowen v, Johneor, 1 MeCord, 678.

1 Rex ». Morris, Iluss. & Ry. 270;
Rex ». Hughes, 1 Russ. Crimes, 3d Eng.
ed. 21, 2 Lewin, 229; Commonwealth ».
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Butler, 1 Allen, 4; Commonwesalth v.
Feeney, 13 Allen, 560; The State v. Pot
ter, 42 Vi. 495. And see Leg. » Hill, 3
New Sess. Cas. 348, 1 Den. C. C. 453,
Temp. & M. 160, 13 Jur. §46; Reg. v.
Smith, Dears. & B. 663, 8 Cox C. C. 27;
Reg. v. Cohen, 11 Cox C. C. 99.

? Commonwealth ». Burk, 11 Gray,
437; Commonwerlth ». Welch, 97 Mass.
503; Commonwealth v, Munsey, 112
Mass. 287, 289,

8 Note to Rex o Enight, 1 Car. & T
116.

4 Connolly’s Case, 2 Lewin, 229.

2 Reg. v. Cruse, 2Mooﬂy,53 8 Car. &.
P, 541; Rex . Stapleton, Jebb, 08: J.
Eel. 31 Rex v. Enight,1 Qar. & P. 116
note ; Commonwealth v. Neal, 10 Mass.
152; Reg. ». Manning, 2 Car. & K. 887,
808 And sec ante, § 368 2nd note.

3 Rex v..Dixon, 10 Mod. 385; Reg. o.
‘Williams, 10 Mod. 68, 1 Salk..384; The
State v. Bentz, 11 Misso. 27; 1 Hawk.
P. C. Curw. ed..p. 5, § 12, and the au-
thorities there cited. How Declsiona
regarded. — It must be acknowledged
that the cases cited to thia section will
appear to-lawyers who look at decisions
only according to the letter of the lan.
guage employed by the jadges, as hardly
eustaining the text. But such ia an im-
perfect way of looking at them. Each
case should be contemplated jn the light
of the whale subject to which it relates,
of sll analogous subjects; and of subse-
quent discoveries and improvements.in

judges should be taken ag qualified by
the facts under discussion. Liguor Sell-
ing.—In Commonwealth . Muorphy, 2
Gray, 510, it wae held that the wife who
sells intoxicating liguer without license,
in her. husbend’s absence, is not pre-
sumed to act under his coercion. And
sce, a8.-to this, Rex v. Crofis, 7 Mod. 397,
2 Btra- 1120. 8eo also Commonwealth v,
Neal, 10 Mass. 152; Martin ». Common-
wealth, 1 Mase, 347; Commonwealth »,
Trimmer, 1 Mass. 476.

% ] Russ. Crimes, 3d Eng. ed. 22; Rex
v. Price, 8 Car. & P. 19; Rex v, Staple-
ton, 1 Crawf, & Dix C. C. 163; The State
©. Parkerson, 1 Strob. 169; Rescoe Crim.
Ev. 955; Rex o Hughies, 2 Loewin, 229;
Wagener v. Bill, 19 Barb. 821; Uhl ».
Commonwealth, ¢ Grat. 706; Beg. ».
Torpey, 12 Coex C. C. 45, 2 Eng. Rep.
180 ; Commonwealth ». Eagan, 103 Mass.
71; The State ». Willinma, 85 N. (!, 598
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one, is to be acquitted.! But if he was a cripple, confined to his
bed, therefore incapable of eoercing her;? or, if in fact she was
not only the active one, but acting from her own free and uncon-
trolled will 3—then, although he was present, she is to be con-
victed.

§ 863, Fifthly. From the foregomg propositions it follows,
that, whatever the offence may be, the wife, like any other person,
may be proceeded against jointly with her husband, in the same -
dictment ; and she can rely on the coerman only when the proofs are
adduced at the trial 14— :

How the Indictment. — The indictment need not even in form
negative the coereion.® Of course, also, she may be indicted
without her husband.®

Husband for Wife's Act. — Or, if the wife commits the criminal
act by command of the husband, the latter may be indicted
for it.?

Wife indicted as Single. — If the wife is indicted alone as a
single person, or if she and a man are jointly indicted as single,
she can rely on coercion in defence, but she must satisfy the jury
of her marriage.®

§ 864. Sixthly. The legal relation between husband and w;fe
makes it impossible for her to commit some offences:—

Limits of Doctrine — (Bxercising Trade — Neglect of Apprentice).
— For example, she cannot, in England, be convicted jointly
with her husband for exercising a trade, not being quali-

1 Rex ». Price, 8 Car. & P. 19; Rex . Commonweslth ». Murphy, 2 Gray, 610;
Knight, 1 Car. & P. 116; Commonwealth Rex v Marris, 2 Leach, 4th ed. 1096;

». Trimmer, 1 Mass, 476 ; Anonymous, 2
East P. C. 559 ; Rex ». Tolfree, 1 Moody,
243 ; Reg. v. Matthews, 1 Den. C. C. 596,
Temp. & M. 837; Rex v. Archer, 1
Moody, 143.

2 Reg. v. Pollard, 1 Russ. Crimes, 3d
Eng. ed 22, cited in Reg. v. Cruse, 2
Moody, 63,

3 Uhl ». Commonwealth, 8 Grat. 706;
Rex ». Dicks, 1 Russ. Crimes, 8¢ Eng. ed.
19. See note to Rex v. Knight, 1 Car. &
. 118.

+ The State v. Nelaon, 29 Maine, 320;
TRex ». Stapleton, 1 Crawf. & Dix C, C.
163 ; Rex ». Thomae, Cas. temp. Hardw.
278; Rex v, Chedwick, 1 Keble, 536, pl.
G0; The State v. Bentz, 11 Misso. 27;
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The State ». Montgomery, Cheves, 120;
The State v. Potter, 42 Vt. 495; Reg. o,
Boober, 4 Cox C. C. 272; Commonweslth
v. Tryon, 99 Mass, 442,

5 The State v. Nelson, 29 Maine, 329.

¢ Commonwealth », Lewis, 1 Met. 161;
Rex v. Hanson, Say. 229 ; Bex v Crohs,
T Mod. 397.

T Williamson ». The State, 16 Ala.
481, 458 ; Mulvey v. The Btate, 48 Ala.
816; Commonwealth v. Barry, 115 Mass.
148,

8 Rex v. Hassall, 2 Car. & P. 434;
Reg. v. McGinnes, 11 Cox C. ©.391; Reg.
. Woodward, 8 Car. & P. 661; Reg. v
Torpey, 12 Cox C. C. 45, 2 Eng Rep
180.

CHAP. XXIV.] COERCION BY HUSBAND. § 366

fied ;1 becaunse in law the exercise of it is his. If she is qualified,

the qualification passes to him, and the exercise is still his.2 So if
a wife, as well as husband, wilfully neglects to give the husband’s

apprentice sufficient food, resulting in death, he only ean be con-
victed of manslaughter; because, as we have seen,® there must
be a legal duty in these cases to provide the food; and this duty
the law imposes on the husband only, not at all on the wife.
Perhaps in some circumstances she will be liable on other princi-
ples; for example, if the husband should put into his wife’s care
food and a young person dependent on him for it, and she should
cause this person’s death by neglecting to administer if, she
would undoubtedly be liable.

§ 365. Accessory after Fact. — So, a3 a wife has no legal right
to separate from her husband, ghe can never be made an acces-
sory after the fact to his felony, through harboring him with
knowledge of it.8 The same is the Scotch law,” where the doe-
trine of marital coercion does not prevail.? Likewise, —

Forfeiture for Absence.— As the wife must follow and dwell
with her husband, her esta.te is not subject to forfeiture under an
absentee act.® .

§ 366. Proceedings necessarily against Both. — Also there may
be cases in which, though the wife is liable, the husband must be
proceeded against jointly with her. « The principle,” a learned
judge once observed, “is said to be genersl, that, for fines and
forfeitures incurred by the act of the wife for which the husband
is liable, either separately or conjointly with his wife, he must be
maide a party to the judgment, and equally subject to arrest and
imprisonment to enforce the payment.”®  Yet, —

Wife alone — (Purely Criminal — Liquor Selling). — A feme covert
may be convicted alone, under a penal statute, for selling gin;
because, though she cannot pay damages, she is ““ as. capable of
forbearing the erime as a man.” And Lee, C. J., observed: +1

1 See Stat. Crimed, § 196 and note. 7 1 Alison Crim. Law, 669.
4 Reg. v, Atkinson, 2 Ld. Raym. 1248. % Ante, § 367,
% Ante, § 217; Vol. IL. § 643, 650, ? Martin v. Commonwealth, I Mass.
4+ Rex v Squire, 1 Rues. Crimes, 84 347.
Eng. ed. 490. ¢ Saffold, J., in Rather ». The State,
£ Sea Rex v. SBaunders, 7 Car. & P. 1 Port. 152, 137; 1 Hawk. B, C. Curw.
277. And zee Vol. IL § 661. ed. p. 5, § 13. Bee, however, The State

¢ 1 Russ. Crimes, 3d Eng. ed. 24 ; Reg. v. Montgomery, Chevea, 120,
v. Manning, 2 Car. & K. 847, 803
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o not-know of any case where there is & prosecution against.s
%eme covert, for a crime upon the breach of an act for which- there
3 & pecuniary penalty inflicted, and - for .defauls of payment: cor-
joral punishment, that the husband is:lishle.” ¥ .o~ o oot

I Rex v. Crofts, 7 Mod. 897. Ses also Commonwzalth v, Murpby, 2 Gray, 610!
nte, § 568,
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CHAP. XXVv.]  ~INCAPACITY FROM INFANCY. § 368

CHAPTER XXV:
INFANCY A8 INCAPACTITATING FOR- CRIME.

§ 867. Infants, who. — All persons under the age of full legal
capacity, fixed by the common law at  twenty-one years in ‘both
males and females, are termed infants. - o :

Generally capable — Command ' of Parent. - Those -who have
attained what the law deems sufficient maturity in- years and
understanding, are capable of committing erimes. - Nor can they
plead in justifieation the constraint of ‘a parent; as married womer:
can that of the husband.!

§ 368. At what Age capable— (Seven—— Pourteen).— The period .
of 1ife at which a capacity for crime’ commences is not susceptible
of being established by an exact rule, which shall operate justly
in every possible case. But, on the whole, justice seems best
promoted by the existence of some rule. - Therefore, at the com-
mon law, & child under seven years is- conclusively ‘presumed
incapable of committing any erime.2 Between seven and four-
teen, the law also deems the child incapable; but only prima
facie 803 and evidence may be received to show a criminal ca«
pacity.? The question is, whether there was a guilty knowledge
of wrong-doing Over fourteen, infants; like all other persons

1 Ante; § 355; People v. Richmond, ‘Guoild, b Halet. 163; Godfrey v. The
29 Cal. 414. See The State v. Learnard, State, 31 Ala. 823 ; The State v. Doherty,

41 Vt. 585,

2 Broom Teg. Max. 24 ed. 232; 4 BL. -

Com. 23; 1 Russ. Crimes, 8d Eng. ed. 2;

Marsh v. Loader, 14C. B. %. 0. 535, Such

a child cannot commit & nuisance even
on its swn land, People v. Townsend, 8
Hill, N. Y. 479 ; nor be a vagrant, Rex ».
Inhabitants of King’s Langley, 1 Stra.
631.

3 The State v. Goin, 9 Humph. 1753
Rex v. Owen, 4 Car. & P, 238; Rex ».
Groombridge, T Car. & P. §82; The State
o, Pu_gh, T Jones, N. €. ‘81 ; The State »-

"2 Tenn. 80: Commonwealth » Mead, 10

Allen, 895; The State v. Learnard, 41
Vi. 585; Reg. v. Vamplew, 8 Fost. & F.
520; People v, Davis, 1 Wheeler Crim.
Cus. 230, And see Reg. v. Maniey, 1 Cox
C. C. 104. Contra, that the burden of
proof is on the infant, The State v. Ar-
nold, 13 Ire. 184,

" 4 Rex » Owen, 4 Car. & P. 236; 4 BL
Com. 23; Broem Leg. Max. 24 ed. 238;
The State v. Learnard, supra; The Stata
». Fowler, 62 Towa, 103. And aee post

§ 570.
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are prima facie capable ; and he who would set up their incapacity -

must prove it.! :

§ 869. Bpecial Offences. — But, a3 we have seen in respect of
married women,? there may be offences which, by reason of the
sivil disqualifications of infaney, no minor can commit, whatever
his general capacity for erime. The number of these is small.

False Pretences — Treason. — A minor, for instance, may obtain
zo0ds by a criminal false pretence? So he may be guilty of
treason, and thereby forfeit his estate.t

Obsolete Distinctions. — The old books have some other distine-
tons, probably not to be received at the present day.’

-§ 870. Between Seven and Fourteen, again — (Confessions). — As
to proof of capacity, between seven and fourteen, it is said:
The evidence of that malice which is to supply age ought to be
strong and clear, beyond all doubt and contradiction.”® Also,
observes Lord Hale, * the infant is not to be convict upon his
eonfession.” 7 Yet evidently the presumption of incapacity de-

creases with the inercase of ycars. There is a vast difference -

between a child a day under fourteen, and one a day over seven.
And children hordering on fourteen have been convicted, it is
believed properly, on their confessions.® _

§ 371. Continued. — The cases are numerous, in the older books,
in which children of very immature years have been convicted.
«“Thus,” says Blackstone, “a girl of thirteen has been burnt for
killing her mistress; and one boy of ten, and another of nine
years old, who had killed their companions, have been sentenced

to death, and he of ten years actually hanged ; because it ap- -

peared upon their trials, that the one hid himself, and the other
hid the body he had killed, which hiding manifested a conscious-
ness of guilt, and u discretion to discern between good and evil.
And there was an instance in the last century where a boy of
eight years old was tried at Abingdon for firing two barns ; and,

1 1 Russ. Crimes, 3d Eng. ed. 2; The 2 Ante, § 364,
State v. Handy, 4 Harring. Del. 666 ; Irhy 8 People ». Kendall, 26 Wend. 399.
2. The Btate, 32 Ga. 456. In Texaa the 4 Boyd v. Banta, Coxe, 206.
respective ages are by statute nine and 5 See 1 Russ. Crimes, 8d Eng. ed. 1,
thirteen. Wausnig v. The State, 33 Tex- 2; 4 Bl. Com. 23. '
as, 651 ; MeDaniel ¢. The State, § Texan % 4 BL Com. 24. And see ante, § 368,
Ap. 475, And the death penalty eannot 11 Hale P. C. 27,
be inflicted on an infant below seventeen. 8 Rex v. Wild, 1 Moody,452; The State
Ake ». The State, 8 Texas Ap. 398, 415, ». Aaron, 1 Southard, 231; The State v.
In Iilinois, the ages are ten and fourteen. Guild, § Halst. 163; The State ». Bostick,
Angela o. People, 86 TI1. 209. 4 Harring. Del. 563; &.». 4 Bl Com. 24, '
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it appearing that he had malice, revenge, and cunning, he was
found guilty, condemned, and hanged accordingly. Thus also,
in very modern times, & boy of ten years old was convicted on
his own confession of murdering his bed-fellow, there appearing
in his whole behavior plain tokens of a mischievous discretion;
and, as the sparing of this boy merely on account of his tender
years might be of dangerous ‘consequence to the public by prop-
agating a notion that children might commit guch atrocious
crimes with impunity, it was unanimously agreed by all the
judges that he was a proper subject of capital punishment.” 1
So also a negro-slave boy, between ten and eleven years old, was,
in Alabama, convicted of the murder of his master’s child.?

§ 872. Continned.— But the case of a very young child, capa-
ble still in law of committing crime by reason of age, should
receive a careful attention by the jury, before conviction. A
mere appearance of shrewdness or general intelligence may exist
in 2 mind too immature to incur legal guilt. And, although we
may well suppose there are instances in which a child under four-
teen should be punished by the tribunals as criminal, clearly the
age of seven years, as the age of possible capacity, is quite too
young for punishment to be given at the hand of the law ; though
it should be given at the hand of the parent, and the latter,
rather than the former, be made to suffer the consequences of its
neglect.®

§ 873. Crimes depending on Physical Capacity. — There are some
things which depend on the physical capacity; and thus, in matri-

“ monial law, a boy under fourteen, or a girl under twelve, cannot

contract a perfectly valid marriaget Even if puberty in fact
commenced at an earlier period, the evidence of it will not be
received.®! Therefore — .

Rape, &o. — A boy under fourteen cannot commit.a rape, or
the like offence of carnally abusing a girl under ten years of age,
whatever be in fact his physical capabilities.® In Ohio, this doc-

1 4 BL Com. 23, 24, Railroad v. Becker, 76 Ill. 25. See ante,

8 Qodfrey v. The Stete, 21 Ala, 323, § 868, note.
See, for a case in which a girl ander four- 4 1 Bishop Mar. & Div. § 143, 147.
teen scems to have been wrongly ac- & 1 Bighop Mar. & Div. § 146.
quitted, Crim. Proced, IL § 687 ¢, note.  ~ ® Reg. ». Jordan, 9 Car. & P. 118;

8 And see Louisville, &c., Canal » Reg. ». Brimilow, 9 Car. & P. 386, 2
Murphy, § Bueh, 522; Chicago, &c., Moody 122; Reg. v. Philips, 8 Car. & I
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rine is rejeeted the conrt permitting the presumption of inca-
acity, in-cases of rape, to be overcome by evidence.t - And 8OmMe
£ the New York judges have adopted the Ohio rale.?

86; Rex z. Kidershaw, 8 Car. & P, 806; And ses O'Meara v The State, 1T: Ohio
lex v. Groombridge, 7 Car. & P. 582; State, 65163 Moore v. The State, 17 Ohio
lommonwealth v. Green, 2 Pick, 830. Btate, 521.
ind see The State r. Handy, 4 Harring. - 2.People #. Raundolph, 2 Parker C. C.
Jel. 688, 174. And see Vol. IL § 1117,

1 Williams ». The State, 14 Ohio, 222. © i
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H

CHAPTER XXV
WANT OF MENTAL: CAPACITY.

§ 874. Law, not évidenes, for - this okapter. — The - subject -of
mental -ineapacity embraces - both law and evidence: JIn these
volumes we treat only of the law; the e'ndenee is considered in
« Criminal Procedure.” !

§ 875. Doctrine defined; — Sinee a-eriminal intent is an essens
tial element in every crime,? a person-destitnte of- the mental
capacity to entertain this intent cunnot ineur lega.l guiltd -

Names and Classifications, — Names have been given to different.
forms of mental incapacity ;. such as idioey; lunacy, and. the like.
And the word insanity is not unfrequently employed in the large
sense, as including the whole. .~ But for the .purpose of this chap-
ter the distinctions they indicate are unimportant, however useful
they may be in other inquiries into the infirmities of. the mind.}

! Crim. Proced. IL § 6046875,

? Ante, § 205, 287, ¢

3 «In erder to:constitute a4 crime, &
person must lave intelligence And ca-
pacity encugh to have a eriminal intent
and purpose. And if hie reason and
mental powers are po defictent that he
has no will, no conscience ot cantroting
mental power; or if, throngh -the over-
whelming violence of -mental-dizease, his
intellectual power is for the timé oblit-
erated; he is not a respomaible moral
agent, and. is not punishable for criminal
acts.” Shaw, C. J., in’ Commonwesalth
v. Bogers, 7 Met. 500, 501. And pee
Thomas ». The State, 40 Taxas, 60, 63;
People v. Kleim, Edm. Sel. Cas: 18:

3 Lord Coke says: * There are four
manners of non compes mentis: b Idiot,
or fool natoral; 2. -He who was of good
end eound memary, and by the visitation
of God has lost it; 3. Lunaticus, qui gau-
det lucidin intervallis, and sometimes is of
good and sound memory, and sometimes

non compos mentis ; 4. By his own sct, da
a drankard.” Theee divisioné are to
sonnz extent recognized At the present
day ; but they are embaxrassing, for they
constantly ¢all the attention sway from
the one grext question which' mnet nee-
essarily control every case—mnamely,
whether the person was mentally capable
of entertaining the eriminal ixtent — to
speciel theories of medleal seience, Clas-
sification i not inall things helpful ; and
we may doubt whetler any chussification
of miental incapacity; however Just and
accurate in iteelf; will aid legal practi-
tiorers and juries regarding: this defenes.
Lord Coke, in the ease from which' the
above words are quoted, sxys, that a per-
@on won compos mentis ‘vannot' commit
peiit treason, murder, or felomy, because
“no felowy or murder'can be committed
without a felonions intent and puarpose.”
“ But ” he ndds, * in some cages, #ou con-

12 MRY ¢ it high treason; as,
ﬁhekl]ls or offers to kill the king, it i
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§ 376. Bubject both Bimple and Complicated. — The doctrine of
insanity as above stated — namely, that it is a lack of the mental
capacity to entertain a criminal intent —is plain and axiomatic,
neither requiring nor admitting argument. But there are great
difficulties and perplexities in its application to particular cases.
The conseguence is, that, in our books of the law, discussions as
to the application of the doctrine have swollen to enormous pro-
portions, while the doctrine itself is often lost out of sight.

Degree of Incapacity. — There are degrees both of incapacity
and of capacity. And, as the law does not regard small things,?
the mind may be weak, ill formed, or diseased — in other words,
insane — in a degree not relieving from criminal responsibility.?

CHAP. XXVL] WANT OF MENTAL CAPACITY. § 876

' Insane compared with Tmmature Mind.-—To relieve this diffi-
culty, Lord Hale suggests: “ The best measure that I can think
of is this, —such a person as, laboring under rgelancholy distem-
pers, hath yet ordinarily as’ great understanding as ordinarily &
child of fourteen years hath, is such a person as may be guilty of
treason or felony.”! But if we admit, to the full extent, the
abstract accuracy of this test, we still derive from it little aid;
because of the radically different workings of an insane mature
mind, and a sane immature one? At the saine time, there are
circumstances in which this test may be very profitably applied.?

1 1 Hale P. C. 80. 1ot naming or knowing them, who had

On the other hand, in a mind irresponsible because of insanity,
reason and other normal phenomena may appear, inadequate in
degree, or otherwise too imperfect, to subject the unfortunate

heing to the heavy pains provided for wilful wrong-doing.®

high treason, for the king est caput o
safus reipublicee, et a capite bona valetudo
transit in omneg; and, for this reagzon,
their persons are so sacred that none ean
offer them any violence.” Beverley's
Case, 4 Co. 1235, 1245. At the present
day, no exception like this to the general
doctrine is known. It prevails in all
criminal canees.

1 Ante, § 212 et seq.

2 Commonwenlth v. Mosler, 4 Barr,
264; The State r. Stark, 1 Strob. 479;
Lord Ferrer's Case, 18 Howell 8t. Tr.
886, 47 ; Hadfield’s Case, 27 Howell 5t.
Tr. 1281, 1286, 1287, 1812, 1328 ; United
States ». McGlue, 1 Curt. C. C.1; Hoppa
v. People, 81 11lL. 385 ; The State ». Ship
pey, 10 Minn, 223 ; The State v Jones,
60 N. H. 369; People v. Griffen, Edm,
Sel. Cas. 126; TPeople v. Montgomery,
13 Abb. Pr. n. 8. 207; The State ».
Richards, 82 Conn. 691; The State o.
Lawrence, 57 Maine, 674; United States
v. Holmes, 1 Clif?. 88 ; People v. Best, 89
Cal 690; 1 Rass. Crimes, 84 Eng. ed. 9,
13. It will interest the reader to consult,
on this queation, the trial, for forgery, of
Charlee B. Huntington, edited by Rob-
erts & Warburton, New York, 1867. The
principal defence was insanity. The
medical witnesses seemed to understand,
that, if any particle of ineane delusion,
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however slight, was found in the mental
operations of the accused, he ought,
therefore, to be acquitted as insane. The
judges, on the other hand, erred on some
other pointa quite a8 much. In the case
of Commonwealth v. Mosler, cited above,
Gibson, C. J., speuking of general insan-
jty, observed: * It must be so great as
entirely to destroy his perception of right
and wrong ; and it iz not until that per

eepiion is thus destroyed that he ceasea
to be responsible, It mmst amount to
delusion or hallucination, controlling his
will, and making the commission of the
act, ju bis apprehenzion, a doty of over-
ruling necessity. The most apt illustra-
tion of the latter is the perverted sense
of religious obligation which has caused
meh sometimes to sacrifice their wives
and children.” p. 268, Again: “The
law is, that, whether the insanity be gen.
eral or partial, the degree of it mnst huve
been so great as to have controlled the
will of its subject, and to have taken
from him the freedom of moral action.”
p. B7.

3 «“A man may be mad on all aub-
jects; and then, though he may have
glimmerings of reason, he ia not a re-
aponsible agent.” Gibeon, C. J., in Com-~
monwealth v, Mosler, supra.

3 Ray Med. Jarisp. Inean. 2d ed. § 8.
~ 31, Freeman's Cage, and what 1t
ruggests. — I cannot but think, that, if
the court and jury by whom William
Freeman was, in 1846, eonvicted of the
murder of John G. Van Neat, had ap-
plied to the case this old test, they, while
professing reverence for the old tests,
and holding in disfavor the new, might
have seen their way to an acquittal, in-
stead of a conviction, of one of the mast
clearly insane persops ever puton {rial
for his life. And as this is perhaps the
most important ease of & modern date
relating to this subject, and 28 sufficient
time has now elapsed sinve the insanity
of the prisoner was established by a post-
mortem examination to render probable
the hope that ~the temporary passions
are subsided, T propose to make s state-
ment of it, with some comments.

2. The prisoner was of mixed negro
and Indian blood, the former predomi-
nating. Inearly life he had been practi-
cally uncared for, and, growing up
neglected in education, had been sent by
the eourts to the State prison and had
served out his sentence of flve years for
stealing a horee, of which offence he was
wholly innocent. He left the prison with
& deep convietion — termed by his coun-
sel an insane delusion, and by the proee-
cating officer an error of judgment to
which discharged convicts are subject—
that he was entitled to get, from some-
kody, pay for his time spent in prison
under the wrongfnl sentence.

3. In pursuance of thia delusion, or
this error of judgment, he applied to
magistrates for warrants against those,

put him into prizon; he ealied upon the
owner of the horse alleged to have been
stolen by him, and indistinctly intimated
something about pay, and with mmch
feeling mentioned the subject of pay
to some other persons. Not getting, of
eourse, any pay, he came to another de-
lusion, or error of judgment, namely,
that there was no law for him.

4. This led to a third detnsion, or er:
ror, which waas, that by Lilling about, ns
he expressed it, he might, after a while,
get pay; or, at least, he thought this to
be a work which he had to do. Bohe
procured a club and a knife, and started
out one evening to do his work. Hemet
& man on the road, hesitated whether to
attack him, but concluded not to begin
then; went to cne or two houses, but
made up his mind not to attack there;
¢ame at list to the houmse of Mr. Van
Nest, killed him, his wife, wife's mother,
and an infant of two years, wounded a
hired man, received a disabling wound in
his own hand, went to the stable and
took out a horse and fled,—all in an in-
credibly short time. His idea in fleeing -
geems to have been to proteet himaelf
from molestation while his wounnded
hand should heal, so that he might re-

wume the work. The horse was an old

one, and poon broke down ; so he stabbed
the horse, and took another one.

5. Continuing his flight, and attempt-
ing to set! this other horse, he was ar-
rested; but he denied the hoemicide,
until, being confronted with the deed
bodics and the living witnesses, he ac-
knowledged all, From this time unti
he died, he waa open and truthful; stat
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§ 877. . Mature, .of. the_Adjudged Cases —How viewed.— In this-

epartment of the law, a8.in.every. other, we arrive at the legal doc-

: ®
g the facts, as far ss he was. sble, to .
recybody who talked with him. And
tere was mo pretence, that he nndertook:
| feign insanity. - The-arrest wae made.,
.lesa than twenty-fonr hours afier the
ynicide was committed )
-8, On one point, the . Testimony. con-.
irred ; namely, that the intelleet of this
Jsomer was very weak. Though the
edical ‘witnesses were in confliet on the
ain question, the most hostile agreed
ith his own that his intellect was but
ttle above that of the brute; and one
* these liostile witnesses, a leading and
ot determined one, answered to the
risoner's connsel, on. cross-examination,
1 follows ; — .

(. You say he is ignorant; what iy
e degres of his intelligence ¢

** A, He appenrs to have but little.

“ Q. Whatis the degree of his intel-
ci?

“ 4, Tt is- difficult to telf by any ex-
ninations that were made there in the
iil. He was there to be tried for life;
ppressed with the weight of his crimes;
morant apd deaf, to be gure, but with
rery. motive to conceal and deceive,
iis intellect is of a low grade, bat how
wich he has, precisely, cannot well be
etermined under the disadvanteges of
is situation.

“&Q. From what you discover, can
ou compare his intellect to that of any
ther being 2

“ 4. I shonld not think he has aa
mch intellect as an ordinary child of
mrteen years of age. Insome respects,
g would hardly compare with children
[ two or three years,

“ (. With a child of what age wounld
ou eompare him in respect to knowl-
dge?

“ 4. With a child two or three years
1d.”* Hall’s Trial of Freeman, p. 348,

To illustrate thia great imbecility and
morance, it may be mentioned, that,
apugh the prisener knew and coutd eall
¥ name the letters of the alphabet; and
hough, natwithatanding this, he could
ot read -a word; yet he really believed
e eould resd, would take a book in hia
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hand and.say over words and pounds
which were not words, just lilee an infant
two years old. - He could with difficuity
conpt te:between twenty and thizty ; but,
when he reached the end of his knowl-
edpe, he would count right ‘on wrongly,

nat. imagining: he was wot right. e

thonght he once saw Jesns Christ in the
Sabbath échool. And this dead flat of
ignoramee and arupidity was enlivened
by no green mound of inteligence and
wisdom. He seldom or never asked s
question, related nothing withoat prompi-
ing, and seemed entirely indifferent to
his fate, even not to know the nature
of the peril in which he stood ; thoaogh,
when the kecper, ome night, forgot to
bring him the bed which should separate
him from the ecold stone floor of his cell,
whereto he was chained, he could eall
for it; and he could ask, whenever he
needed, hig visitors for tobreco.

7. I cannot speak for his personal ap-
pearance, for I never saw him; but all
the witnesses for the defence spoke of &
constant, idiotic amile upon his face, and
of a peeuliar way.in which he stood and
held his head, aa circumstances nearly, it
not guite, conclusive. The witnesses for
the prosecution did not read these signa
in this way, neither did the judges and
the jury.

8. The question of his insanity was
referred to two successive juries, flrst, a
jury to try whether he had mind enoagh
to be tried; secondly, a jury to try the
main izgsue. Both found against the plea
of insanity; and the bench of judges
coneurred, and passed sentence of death.

9. Before this sentence was exccuted,
a writ of error, foanded on some rulings
in point of law, was obtained from the
Supreme Cours, and in this latter teibu-
nal the verdict was set aside and a new
trial ordered. Thereupon the judge of
the higher eourt, whe was to preside at
the new irial, visited the prisoner in jail;
and, in consequence of what there ap-
peared of his mental condition, refused
to proceed with the trial. In a few
months, this miserable being died ; and
no man, I presume, except one dissent

CHAP. XXV1.] WANT OF MENTAL CAPACIFY. § 817

trine by the twofold process of comparing together the cases ad-
judged on the speeific questions, and.of searching through other

ing. doctor,. who conld:not let go his

grasp upoen the judgment he had pro-
nonnced &t the trial, will now dispute,
that the post-mortem: examination of the
brain, taken in connection with the testi.
mony at the trial, establishes this as a

marked case of élear -and indubitable

insanity. .
10. Indeed, at the trial, those particu.

far medical witnesses who had such ex-.-
perience in insanity as: to render their .

testimony of speein] value were clear in

the opinion, that the prisener was insane.
Hence, Bxpertn in Imsantty. — We may..

conclude, that medical men sre unsafe
experts in questions of insanity, except
where, in addition to their mediaal read-
ing, they have had coonsiderable practicat
experience with the insane.

11. Prejudiesd’ Public. ~= Another
fact to be noted ia, that, in this ease, an
unreagoning oataide pressure of exeite-
ment wus bearing hard againet the fegal
tribunal, and demanding the blood of the
prisoner. Hence, Continuance, -— We
may conclude, that, in all such cases, the
judges should yield to such applications
for continvance: ag will enable judge and
jury alike to proceed in their duties with-
out emhbarrassment from such pressure.

12. Dty of Lawyers.— Moreover,
there is derivable from thiz case a legson
of duty and of intepest, which it may be
well for practising lawyers to consider.
This poor, demented; accused person
was defended by the gentleman — that
is, as leading counsel — who [at-the time
this note was written] holds the office of
Becretary of State of the United States.
He was subjected to no- little abuse be-
vauge he undertook the defence of this
pennilesa calored man. In his own minl
ke was clear that the man was insane;
and he dared to do his duty. Soonafter-
ward, the providence of God, taking
away the client, vindicated the advocate.
And atthough I do not deem that the
holding of office, even the highest, where
office is sought and won by means too
often resorted to.in this conntry, should
be looked upon as an honor; yet, as the
public sentiment now is, it is so regarded ;

and we may here see how the discharge
of a duty did not inferfere with the ob-

‘taining of a coveted howor. In a notice

in the prefatory part of thesecond vol-
ame of this work, as it appeared in the
second edition, ‘I spoke of the obloquy
voduntatily- incarred by the Iate - Mr.
Choate, in bringing forward this defence
of ineanity in behalf of a prisoner whom,

‘for aught I know, he deemed in hiz heart

to have been a responsible being. The
lawyers defending FHreeman put their

‘justifieation on the ground of s clear

eonviction of - the truth of the plea of in-
ganity. If Mr. Choate was himself not
clearly convinced of the truth of the plea

-interposed by him in the case to which 1
_have thus alluded, but was convinced

that there was such semblance of truth
in it as to render jts presentation proper,
his juatificatien standa on higher ground.
Every accused person has the right to
have all proper defences mmde for him;

-and the lewyer who refoses through fear

of public obloguy violates honor and s
high behest of duty. And see Crim.
Proced. L. § 208, 810,

13. Public Insanity, — Finally, let
me observe, that, to a specier of public
insanity, yet not of a kind which excases
for erime; known sometimes by the term
negrophobin, should probably this strange
conviction of Freeman, in the blaze of
the light of. the nineteenth century, be
more than to any thing else atiributed.
The reader of the trial will perceive,

.that, throughout -the testimony, there

peema to run in the mieds of the wit-
nesses an idea of the existence of an in-
definable something which ahould hold
negroes responsible when acting under a
leas amounnt of mind than would consti-
tute the standard of responsibility in
white men.  And, on the other land,
there were geotlemen summoned upon
the jury who were challenged to the
favor by the prosecuting officer, though

they were not set aside, on the ground

that they belonged to a class of persons
who were supposed to hold opinions
which would lead them to show epecial
favor to black men because of their color
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titles for prineiples to control this one. Tn looking through other
titles of the criminal law, we have learned, that, in every crime,
there must he the element of a criminal intent; and, coming to
this title, we have discovered the doctrine of insanity to be, that
there is no crime where the mind is incapable of entertaining the
eriminal intent.! But, on the question of fact, which in each case
of alleged insanity is to be decided, whether or not the accused
person was mentally capable of entertaining the criminal intent,?
the judges have endeavored to assist the juries; in doing which,

they have often blended their sound law with erroneous views of

the phenomena of insanity. For in former times, and even in
comparatively modern, the diseases and imperfections of the
mind were little nnderstood by the medical faculty, still less by
the community at large, as indeed there yet remains much to
be learned. And the minds of the judges necessarily shared
the misapprehensions existing in minds not judicial. Thus, —

§ 378. Infant, Brute, Wild Beast.~— In 1742, on a criminal trial
for malicious shooting, Tracy, J., after laying down to the jury
the law of insanity substantially in accordance with modern
doctrines, proceeded to mingle with it views of fact which would
be universally deemed erroneous now. “It must,” he said,
“he a man that is totally deprived of his understanding and
memory, and did not know what he was doing, more than an in-
fant, a brute, or a wild beast ; such a one was never the object
of punishment; therefore he left to the jury the consideration,
whether the condition the prisoner was proved to be in showed
that he knew what he was doing, and was able to distinguish
whether he was doing good or evil, and understood what he did ;
and, as it was admitted on the part of the prisoner that he was

The defusion of the prosecuting officer, among what I hope will prove to be near
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not an idiot, and, as & lunatic, he might have lucid intervals, the
jury was to consider what he was at the day when he committed
the fact in question. There were many circumstanees about buy-
ing the powder and the shot, his going backward and forward ;
and, if they believed he had the use of his reason and under-
stood what he did, then he was not within the exemption of the
law, but was as subject to punishment as any other person.” 1 It is
now helieved, that & man may act without the eoncurrence of a
responsible will, though he is not raving, though he knows what
he is about, and lays and executes plans with great shrewdness
and sagacity.

§ 379. Varieties of Forms of Insanity. — It should also be remem-
bered, that the phases and manifestations of insanity are in
number little less than infinite.* No reason indeed appears why
they may not be even more numerous, certainly more difficult to
be understood, than the qualities and phenomena of sound minds ;
and our assurance may well be humbled when we reflect, that
what is called the learned world, much more the mass of human-
kind, still gropes darkly on the borders of intellectual and moral
gcience, Hence, — .

Language of the Judges. —In examining the cases, not only must |
we take into the account any misapprehensions of the judges as

1- Arnold’s Case, 16 Howell St. Tr. 695, 764, 765. I have copied the shove abser-
yations from Shelford on Lunacy, 469, 460, where the words of the judge are slightly
abridged, . ’

1A gla_nce at the following classification of insanity, adopted by Pr. Ray, with
the reflection that the several subdivisions necessarily run into one another, and also

di\;ide themselves indeflnitely, will setve to impress us with its vast variety and
extent;—

who supposed there was such a class in
the community, is one of the marks of
this species of insanity, which, at the
time of the trial, existed everywhere
throughout our country. This negropho-
bin insanity, like the insanity known
heretofore in New England as the Salem
Witcheraft,— an insanity in which the
- delugion is even more in the acenser
than in the aceused, — is one of the
binod-tracks to which all Time will here-
after point with horror. We are now
|when this note was originally wriiten]

240

the closing scemes of a great civil war,
which could never bave been conjured
up —or, i it had been, wouid have been
speedily closed — but for this universal
negropholia inagnity, prevailing over our
whole country, South and North alike.
In these public delusions, we may learn
gometbhing eoncerning the delusiona
which affect individual minds.

1 Ante, § 876, 376.

2 The State v. Jones, 50 N, H. 869.

3 Ray Med. Jurisp. Insan. 8d ed. § 1.

s [ 1. Resulting from congenital defect.
Ibioor . . 2. Resulting from an obstacle to the
Defective de- : development of the faculties, super-
velopment vening in infancy.
of the fac- | .
wlties. . - 1. Resulling from congenital defect.
) T T—— 2. Resulting from an obstacle to the
” * | development of the faculties, super-
i o ind ) BUperT:
— L vening in infancy.
Intellectual . { 1. Genenal.
. * 1 2 Partial
Le;mn of the | Mania . .
aculties .
subsequent 4 ) Affective . . { é g:.?tei;‘i.l.
to ltheir de- )
velopment, 1, Consecutive to mania, or injuries
| DeMENTIA { of the brain. g
b < L 2. SBenile, peculiaz to old age.
. 16 241
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to phenomena of insanity, but we must interpret their words
in the light of the particular facts in evidence, with reference to
which, and not as enunciations of general doctrine, they were
spoken. Considerations like these, we have seen,! are important
in the examination of all judicial decisions; and they are pecu-
liarly pertinent to those on this subject. Especially in looking
at what is said to a jury should we remember, that judges do not
lay down abstract doctrines to juries, but directions applicable
to the evidence in review,

§ 380. Monomania — There are those who, reasoning from the
proposition that the mind is a wnit, or that every part receives
support from every other, and all the parts constitute together
one harmonious whole, have inferred, perhaps truly, that, when
one faculty is deficient, or is impaired by disease, or impelled by
it into unnatural action, the whole mind suffers.? But, admitting
this to be so, still the general derangement may not in all cases
be sufficient to fall within the cognizance of the law, which does
not notice small things.? Therefore judicial decisions have pro-
ceeded on the idea, that monomania is a reality in science; in
other words, that a person may be insane and irresponsible as to
one subject, while sane and responsible on another.*

Intermittent Insanity. — The judgments of the courts have pro-
ceeded also on the opinion, that general insanity may be inter-
mittent, rendering the sufferer responsible for his acts at one
time, but irresponsible at another.5

§ 381. How Insanity defined. — It follows from the foregoing
views, that, in the criminal law, insanity is any defect, weak-
ness, or disease of the mind rendering it incapable of entertaining
the criminal intent which constitutes one of the elements in every
crime. Beyond this, —

1 Ante, § 361, note: 1 Bishop Mar. & (. J., in Commonwealth v. Mosler, 4

Div. § 63 Barr, 2684. The law is the same in Scot-
2 Bee Ray Med. Jurisp. Insan. 34 ed. land. 1 Alison Crim. Law, 647. Such
§ 242, 244, 245, U7, also is practically the doctrine of medi-
3 Ante, § 212 et seq. cal men. Ray Med. Jurisp, Insan. 8d ed.

t Freeman ¢. Ieople, 4 Denio, 9;
Martin’s Case, Shelford Lun. 465; Had-
field’s Case, 27 Howell St. Tr. 1281,1814
« A man whose mind squints, unless im-
pelied to crime hy this yery mental ob-
liquity, i# as much amenable to punish-
ment a8 one whose eye squinta.” Gibson,
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§ 106, 135, 227.

5 Reg. v. Renghaw, 11 Jur, 615, 616;
Lord Ferrer's Case, 19 Howell St. Tr.
886, 046, 947 ; Hadfleld’s Case, 27 How-
ell 8t. Tr. 1281, 1810; 1 Beck Med
Juriap. 10th ed. 766-762.

CHAP. XXVL] WANT OF MENTAL CAPACITY, : - § 383

Test of Insanity. — Many attempts have been made to discover,
what has been assumed to exist, & form of words termed a test of
insanity, which, put into the hands of jurors, can be used by
them as a sort of legal yardstick, to measure the evidence and
determine whether or not the prisoner had a sufficient length of
mental alienation to escape responsibility for his act. But the
test has never been found, not because those who have searched
for it have not been able and diligent, but because it does not
exist. At the same time, the courts, in instructing juries upon
the facts of particular cases, have uttered many helpful words,
which, though just in law when illumined by the special facts,
have been taken up by men not lawyers, set to facts of a different
sort, and shown to be, in the new light, abundantly absurd.

§ 382. How, in Reason, as to Test.— It is undoubtedly too
vague, in general, for a judge simply to say to a jury unac-
quainted with the law, that they are to acquit the prisoner if
they find him incapable of entertaining a criminal intent; be-
cause, at least, the nature of the particular evil intent required is
to be taken into the account, and this they are entitled to have
explained to them. In reasom, thercfore, the charge of the judge
to the jury should show the intent required in the particular in-
stance, and the bearing of the testimony upon it. And what will
be proper in one offence and with reference to one set of proofs
may be quite erroneous when, with reference to another offence,
or even to the same, the proofs are of a different sort. Conse-
quently, —

§ 383. Questicn of Fact. — In some late cases, it has been laid
down, that whether, in a particular instance, the act alleged
to be a crime proceeded from a sane or insane mind, is a pure
question of fact for the jury, not of law for the courf; as, for
example, it is a question of fact for the jury, and not-of law for
the court, whether there is such a disease as dipsomaniz, and
whether the act in question was the product of this disease or of
a sound mind.! Jtis not in this form that the majority of our
courts instruct juries; yet, in principle, the law is and must be
8o, while still in practice the directions to the jurors should ex-
tend to various explanations differing with the particular cases.

} The State v. Pike, 49 N. H. 809; », Johnson, 40 Coon. 136, And see 4

Bradley » The Btate, 31 Ind. 492; The Law Rov. 236; Stevens v, The State, 81
Biate o. Jones, 50 N. H. 369; The State Ind. 486.
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- § 383 g. Beparating Law and FPact.— Plainly, in these cases of
insanity, as in all others, the charge of the judge to the jury!
should so separate fact and law that they may perceive clearly
what it is which they are required to decide, Hence it is of the
highest importance in these discussions to distingunish the one
from the other. Now, —

" Beotch Porm. — Quite in accord with the form of charge ap-
proved in the last section is that of the modern practice of the
Scotch courts. Thus in a cese in 1874 the Lord Justice-Clerk
said to the jury: * The question is ene of fact, that matter of
fact being whether, when he committed this crime, the prisoner
was of unsound mind. The counsel for the crown very properly
gaid that this was entirely for you. It is not-a question of medi-
cal science, neither is it one of legal definition, although both
may materially assist you. It is a question for your common
and practical sensse. Was he, in your opinion, a man of sound
mind on the 25th of May?” And further on he said: “ It is
entirely imperfect and ihaceurate to say, that, if a man has a
conception intellectuaily of moral or legal obligation, he is of
sound mind. Better knowledge of the phenomena of lunacy has
corrected some loose and inaccurate language which lawyers used
to apply in such cases. A man may be entirely insane, and yet
may know well enough that an act which he does is forbidden
by law. Probably a large proportion of those who oecupy our
asylums are in that position. = 1t is not a question of knowledge,
but of soundness of mind. If a man have not a sane mind to
apply bis knowledge, the mere inteilectual apprehension of an
injunetion or prohibition may stimulate his unsound mind to do
an act simply because it is forbidden, or not to do it because it
is enjoined. If a man has a sane appreciation of right and
wrong, he is certainly responsible ; but he may form and under-
stand the idea of right and wrong and yet be hopelessly insane.
You may diseard these attempts at definition altogether. They
only mislead.” 2 Still, —

§ 383 b. Wwith us. — Among English and American lawyers in
general, the tendency is very strong toward an adherence o old
forms of charging the jury, adopted at times when the facts of
insanity were very imperfectly understood. And there are those
who appear to go so far as o hold, that, assuming one to be

1 Crim, Proced. L § B76-982. 2 Miller’s Case, 8 Couper, 16, 17, 18,
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under a disease of the mind which, while he has the intcllectual
perception of right and wrong, and knows an act to be forbidden:
and punishable by law, deprives him of all rational ecapacity to
adjnst his conduct to the law and avoid doing it, still, should he
do it, he is punishable the same as though he were sane.! The
degrees of confidence and the forms of words with which this
gort of doctrine is expressed differ. If any thing more is meant
than that the speaker does not believe such cases truly exist,
these utterances cannot be sound in law. It is not deemed to be
within the scope of a legal treatise to discuss this class of ques-
tions of fact. But whether such fact exists or not, many or
most experts in modern times desm that it does, and no judge
can avoid the duty of laying down the law applicable to what-
ever the evidence tends fo prove, whether the proof is really
adequate or not? For the purpose of the present discussion,
therefore, we are compelled to assume the reality of this sort of
insane mind, and inquire what is the law applicable thereto.
Now, we have seen,? that, by established doctrine, abont which
there can be no possible dispute in any one of our States or in
any civilized. country, if a sane man, knowing the wrongfulness
of a forbidden act, is impelled to do it by & power he cannot
resist, he is exempt from punishment. So that the man pleading
insanity is either sane or insauve; if sane, and compelled by a
power within or without him which he cannot resist, he is not to
be punished; if insane, and thus impelled, @ fortiori the law is
the same. There cannot be, and there is not, in any locality or
age, a law punishing men for what they cannot avoid. Locking,
next, more minutely to the actual course of things among us, —

§ 884, Common Form of Doctrine. — It iz not in ail the cases
absolutely clear what, of the language addressed to a jury, is
meant for pure law, and what of it is for mere practical sugges-
tion, DBut, either as the one or the other, the jury in the greater
number of the eases are in substance directed to consider,
whether, when the prisoner committed the act, he was in a state
to comprehend his relations to others, the nature of the thing
done, and its criminal character against, what he is presumed to

! Flanagen v People, 52 N. Y. 467; § 387; and some of the cases cited
The State ». Shippey, 10 Minn. 2253; An- post, § 384. And see Cunningham ». The
derson v. The Btate, 42 Ga. 8; Brinkley v.  State, 66 Missis. 269.

The State, 58 Gz. 298 ; The State », Iratt, 2 Crim. Proced. L § 978,
1 Houst. Crim. 240; cases cited post, % Ante, § 340, of soq.
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know, the law of the land ;! or, in another form of words which
are regarded as in effect the same, whether, in what he did, he
was of capacity to be conscious of doing wrong;? or, in still

~ CHAP. XXVL] WANT OF MENTAL CAPACITY, § 386

other language, whether he could distinguish between right and
wrong with reference to what he was doing.! Qualifications and
variations of the modes of expression appear in the cases cited
below, but the meaning and even the forms of words of most of

1 “The law of the land” scems to ex-
press the precise legal idea, recording to
the English judges. Opinion on Insane
Criminals, 8 Scott N, R. 595. Yet, as a
practical consideration, they add : “If the
questivn were fo be put as to the knowl-
edge of the accused, solely and exclu-
sively with reference to the law of the
land, it might tend to confound the jury,
by inducing thew to believe that an act-
nal knowledge of the law of the land was
essential in order to lead to a conviction ;
whereas the law is administered upon
the prineiple that every onc must be
taken conclnsively to know it, without
proof that he docs know it. Jf the ac-
cused was conscious that the act was one
which he ought not to do, and if that act
was at the same tine contrary to-the law
of the land, he is punishable; and the
wsurl eourse therefore has been to leave
the quesiion to the jury, whether the
party acensed had a sufficient degree of
reason to know that he was doing an act
that was wroug: and this course we
think is corvect, accompanied with such
observations and explanations as the cir-
cumstances of each particular case may
require.” Ib, p. 602. Tord Lyndhnrst
in one case employed the words, “of-
fence against the laws of God and na-
ture.,” Rex v Offord, 5 Car. & P. 165;
8. r. Mansfield, C. J., in Bellingham’s
Case, 1 Coilinson Tam. 638, Shelford
Lun. 462; also McAllister ». The Btate,
17 Ala. 434, The opinion of the English
judges, above referred to, was given in
answer to gucstions propased to them by
the House of Lords, growing vut of u dis-
cussien relative to the acquittal of Me-
Naghten. It embraces several interest-
ing points on the law of insanity.
Besides the report in Seott N. R, as
above, it may be found in a note to Reg.
». Higginson, 1 Car. & K. 129, 130, also
MoNaghten’s Case, 10 CL & F. 200.

% The reader way consult, besides the
last nate, the following cases: The State
v. Spencer, 1 Zab. 19G; Roberts ¢. The
State, 3 Kelly, 310; Reg, » Oxford, 9
Car. & P. 525; Commonwealth v. Bogers,
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7 Met. 500; McNaghten's Case, 10 CL &
F. 200; Rex v. Offord, 5 Car. & T. 168;
Freeman ». People, 4 Denig, §; l'eople o
Pine, 2 Barb, 568, 672; Commaonwealth
r. Mosler, 4 Barr, 264; Reg. ». Renshaw,
11 Jur. 615, 616; Reg. v lligginsen, 1
Car. & K. 129; Parker’s Case, 1 Collin-
son Lun, 477, Shelford Lun. 460; Bow-
ler’s Cuse, 1 Collingon Lun. 673, note,
Shelford Lan. 461; Martin’s Casae, Shel-
ford Tan. 485; MeAllister v. The State,
17 Ala. 434; The State ». Huting, 21
Misso. 464; United States ». Sbults, 6
MeLean, 321 ; People », Sprague, 2 Pare
ker C. C. 43; United Siates ». McGilue,
1 Curt. C. C. 1; Loeffner ». The State,
10 Ohio State, 598; Fisher v. People, 23
Til. 283; People ». Hurley, 8 Cal. 380;
Bovard ». The State, 30 Missis, 600;
People v. Coffman, 24 Cal. 230 ; Willis .
People, 32 N. Y. 7Ti5; The Btate v. Wind-
apr, b Harring. Del. 512;: People v. Me-
Donell, 47 Cal. 134; Dove » The State,
3 Ileisk. 348; People ». Griffen, Edm.
Bel. Cas. 126; People ». Kleim, Edm.
Sel. Can. 13; I'eople ». Coffman, 24 Cal.

-230; The State » Llaywood, Phillips,

878; The State ». Brandon, 8 Jones,
N. C. 463 ; Reg. ». Davics, 1 Fost. & F. 69
Flanagan ». People, 52 N. Y. 467 ; People
r. Montgomery, 13 Akb. Pr. n. s 207;
Macfarlunds Case, 8 Abb. Ir. §. 8. 67,
849 ; Cole’s Case, 7 Abb. Pr. n. 5. 321;
Wagner ». People, 4 Abb. Ap. Dec. 508,
511; Willis v. People, & Parker C.C. 621 ;
Reg. . Townley, 3 Fost. & F. 839; Reg.
». Burton, 3 Fost. & ¥¥. 772; The State v,
Lawrcence, 57 Muaine, 674; Humphreys
v. The Siate, 45 Ga. 190; Spam ». The
Slate, 47 Ga. 553 ; People » Best, 89 Cal.
690 Loyd ». The State, 46 Ga. 57; Reg,
v. Vaughan, 1 Cox C. C. 80; The State
Thomas, 1 Hoost, Crim. 511, 525, In the
Tllinois case of Hopps ». Peeple, 81 IlL
885, 891, 802, Breese, J., observed: “A
safe and reasonable test in all cases
would be, that, whenever it should ap-
pear from the evidence that at the time
of doing the act the prisoner was noi of
sound mind, but affected with insanity,
and such affection was the cflicient cause

them are embodied in these epitomizations. And some of thess
cases recoghize the propriety of further and qualifying instrus-
tions according to the circumstances.

§ 385, Identical Act. — The inquiry is directed to the particular
thing done, and not to any other; because, as we have seen?a
man may be responsible for some things, while not for others.®

Of course, also,— :

Pime. — [t relates to the time of the transaction, not to any
other time.* These questions are distinguishable from those
which concern the proof; for,—

Evidence.— To ascertain the state of the mind at a given
period, we may inquire into its condition both before and after,f
— in relation to a particular subject, its condition as to othey

subjeets.

§ 886. Concerning the Right-and-Wrong Teast. — No doubt every
prisoner found insane by the test mentioned in the section before

the last should be acquitted.

But a medical writer, who seems

well to comprehend his subject, has said : It may be asserted,
as the result of observation and experience, that, in sli lunatics,
even in the most degraded idiots, whenever manifestations of

:f the act; and that he would not have
Jone the act but for that affection, he
sught to be acquitted. But this un-
soundness of mind, or affection of insan-
ity, must be of such a degree as to create
#n uncontrollable impulze to do the act
charged, by overriding the reason and
judgment, and obliterating the sense of
right and wrong as to the particular act
done, and depriving the accused of the
power of choosing between them.”

i Some of the forepoing cases, also
The Btate ». Brown, 1 Houst. Crim. 539;
The State 2. Pratt, 1 Houet. Crim.
249 ; The State v. Danhy, 1 Houst. Crim.
186; The Btate v. Mewherter, 46 Igwa,
88.
2 Ante, § 380, 382,

? Roberts ». The State, 8 Kelly, 810;
Freeman v. People, 4 Denio, §; Kinne v
Kinne, ¥ Conn. 102, 105,

4 Jones v The State, 13 Ala. 153;
Hadticld's Case, 27 Llowell St. Tr. 1281,
1353; Hales » Petit, 1 Plow. 268, 260
People ». Pine, 2 Barb. 566; The State v,
Stark, 1 Strob. 47%; Reg. ». Renshaw, 11
Jur. 615, 616 ; Commonwealth v. Rogers,
7 Met. 500, 502 ; The State ». Spencer, 1
Zab. 196 ; The State ». Futing, 21 Misso.
464 ; Shultz v. The State, 13 Texas, 401;
The State v, Yawn, 82 N, C, 631; Clark
v. The State, 8 Texas Ap. 360; Crim.
Proced. II. § 667.

% Freeman v». People, 4 Denio, 9;
Jones ». The State, 13 Als. 153; Dickin-
son v. Barber, 9 Mass. 225; Grant ».
Thompson, 4 Conn. 203; Kinne r. Kinne,
9 Copn. 102: McLean v. The State, 16
Ala. 672; 1'eople . March, 6 Cal. b43;
McAllister » The State, 17 Ala. 454;
Wheeler ». The State, 31 Qhio State,
384; Crim, Proced. I1. § 674, )
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any mental action can be educed, the feeling of right and wrong
may be proved to exist.”? And all agree, that, since the intel-
lect is only a part of the mind of man which impels to action,
the disease called insanity need not necessarily abide solely in
the understanding.? At all events, whether this is really so or
not, we are for the reason already given® compelled to assume it
to be so for the purpose of this discussion. Now,—

Continued. -— In a case wherein, beyond controversy, the men-
tal disease or imperfection extends .only to the intellcctual
powers, and there is no pretenee of any want of control by the
party over his actions,—no proof tending to show any insanity
except the partial, which veils simply the understanding and not
the whole man,— this right-and-wrong test, thus seen to be
the more common form of putting the question to the jury, is
eorreet in legal theory and practically not misleading. For, it
should be borne in mind, in all issues the charge to the jury
should disclose the law applicable to whatever facts the evidence
tends to establish, not to any which it does not.! But—

§ 887. Irresistible Impulse — Moral Insanity. — The medical writ-
ers, it is understood, are in substantial accord en the further propo-
gition, that the mental and physical machine may slip the control
of its owner ; and so a man may be conscious of what he is doing,
and of its criminal character and consequences, while yet he is im-
pelled onward by a power to him irresistible.® Whether or not
such is truly the case must, in the nature of things, be a pure
question of fact, it cannot be of law.® The judge, looking at a
prisoner, could not lay it down as of law to the jury, that, when
be did the forbidden act, he was in this condition. But if it
could not be the law of the case that he was, equally and conse-
quently it could not be that he was not. However positively in
the judge’s opinion he was not, the judieial assurance would be
simply of a fact, not of a legal doctrine. If evidence tending to
prove that such was the prisoner’s condition is offered in any
case before any court, the judge cannot help dealing with it. He
mrust either exclude or receive it. . He cannot say, ** I, as judge,

1 Bucknill on Criminal Lunecy, 59. 5 1 Beck Med. Jurisp. 10th ed. 723

And sec ante § 383 a. 724 ; Ray Med. Juriep. Insan. 3d ed § 17
1 See on this poing, the article before 18, 22,

referred to, 4 Law Rev. 238. § Ante, § 383 and the cases there
% Ante, § 3884 i cited.

4+ Crim. Proced. I. § 978, 980, 980 b.
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know the fact, and am eertain it is otherwise than you cen-
tend ; henece, assaming the fact not to be as you allege, I reject
the tendered proofs.” No court, on any question, rules in this
way. If, on the other hand, the fact which the evidence tends
to prove could not, were it established, alter the conclusion .of
law, the court may rule it out. as irrelevant. But we have seen
that, by the fundamental prineiples of our jurisprudence, this
fact, if it exists, is relevant; it is a perfect defence.! Nor has
any court the authority, whatever the private view of the incum-
bent of the bench, to exclude evidence of any fact which the law
has made a complete defence. Now, to go back and repeat, — .
Continued. — There are cases which either in terms deny the
existence of this species of insanity, thus in violation of all anal-
ogies transmuting a mere question of fact into ome of law; or
hold, on the other hand, that, assuming it to exist, it furnishes
no excuse for an act otherwise criminal. In this latter view the
doctrine is, that, if a man is conscious of doing what the law for-
bids, he iy eriminally responsible, whether he has power over his
conduct or not.2 But, as already said, it is a principle fundamen-
tal in reason, in our jurisprudence, and in every other, that, in
the language of Rutherforth, ¢ whatever is unavoidable i# no
crime.” 8 Judges who, every day, are laying it down to juries,
that men are not punishable for what they are umable to avoid,
cannot be supposed to be. eating their words and saying they are,
when speaking to this class of questions. These cases, therefore,
must be accepted as the mere distinct opinions of the judges, that
every man who sees a thing to be wrong has the power to aveid
doing it. Let us assume these opinions to be right, and those of
the experts and other witnesses to be wrong, still it follows from
the foregoing discussions that the jury, and not the court, is to
gettle the question for each particular case;* and, if the law's
appointed triers err, the judge is not responsible. Still -
Responaibility for Inability. — It should not be lost sight of that,
assuming the existence of the defendant’s inability to econtrol his
own conduet, it is sometimes of a sort for which the law holds
him answerable ; as, —
1 Ante, § 383 & . v..The State, 47 Ga. 553 ; Reg. ». Burton, 3
2 Ante, § 3835; Flanagan v Feople, 3Fout. &F.77%; Rep.v. Haynes, 1 Fost. &
62N. Y. 467; In re Forman, 64 Barb. TF. 666; Reg. v. Barton, 8 Cox'C. C. 275,

274 ; The State v. Brandan, 8 Jones, N. C 3 Ante, § 846 et seq., 383 .
463 ; Loyd ». The State, 46 Ga. 57; Spann ¢ Ante, § 383, 383 6.
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Passion — Drunkenness. — If one allows his passions to be ex-
cited to a frenzy,! or voluntarily puts his mind out of temporary
balance by intoxicating drinks,? he is answerable to the eriminal
law for what he does in this condition. But,—

Controlting Disease. — If he is free from moral blame; and, in
the language of Lord Denman, «if some controlling disease was
in truth the acting power within him, which he could not resist,
then he will not be responsible.”? And the question for the
jury, under such a state of the proofs, when the court permits,
as it ought, the proofs to be introduced, should be so framed as

to comprehend this view.t Descending more to detail, —

1 Willis v. People, § Parker C. C,821;
The State v. Graviotte, 22 La. An. b87;
Cole's Case, 7 Abb. Pr. x. g 321; The
Btate ». Stickley, 41 Towa, 232; Guetig ».
The State, 66 Ind. 84 ; People v Tiuley,
88 Mich. 482. 8ee for a sort of limit to
the doctrine The Siate » Draper, 1
Houst. Crim. 291, 301, :

2 Post, § 400 et sey.; Bradley v. The
State, 31 Ind. 492 ; The State «. Hundley,
48 Misgo. 414; DPeople v. Bell, 49 Cal.
485; Colbalth v. The State, 2 Texas Ap.
391; The State ». Coleman, 27 La. An.
691; The State ». Thompson, 12 Nev, 140;
Fisher ». The State, 64 Ind. 4856; The
HState v. Hurley, 1 Houst. Crim. 28; The
State v. Thomas, 1 Houst. Crim. 511,
And see Beg. v. Leigh, 4 Fost. & ¥, 815,
The State v. Hart, 29 Iowa, 208; The
State v. Johnson, 40 Conn. 186; Roberta
v. People, 19 Mich. 401,

3 Reg, ». Oxford, 8 Car. & I. 525, 646.
And see The State v. Coleman, 27 La.
An, 681,

+ Commonwealth v. Rogers, 7 Met.
800, 502 ; Roberts ». The State, 3 Kelly,
310; Stevens r. The State, 31 Ind. 485;
Bradley ». The State, 81 Ind. 492, 509.
In a Kentucky case, it was justly deemed,
ag it has been in others, that this defence
of moral insanity is liable to abuse,
therefore that the court should use great
caution in preaenting to the jury the
legal principles by which it is regulated.
And the judge added, that, *Defore this
species of insanity can be admitted to
cxense crime, it must be shown to exist
in such violence as to render it imipossi-
ble for the party to do otherwise than
yield to ita promptings.” DBut the court
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below having, in matter of law, in-
structed the jury “not to acquit upon
such moral insanity unless it had mani-
feated itself in former acta of similar
character or like pature of the offence
charged,” this was held to be wrong;
and for this error a new trial was granted
the defendant. Scott ». Commonwealth,
4 Met. Ky. 227, 228, 230. See also Bmith
». Commonwealth, 1 Duv. 224; Andersen
v. The State, 43 Conn. 514. And szee
some gensible views, and a eollection of
cases, in Taylor Med. Jurisp. Ina Michi-
gan cage, Campbell, C. J,, said: “The
court in regard to insanity charged that
the respondent wonld be blameless in
law, 1, if by reason of insanity he was not
capable of kaowing he was doing wrong,
or 2, if he had not power to resist the
temptation to violate the law. This wag
correctly charged. The law has no theo-
ries on the subjeet of insanity. It holds
every one responsible who is compoes men-
#s, or a free agent, and every one irre.
gpansible who is nen compoes mentis, or not
having control of his mind.” ‘Lhis, it ia
percelved, quite accords with the Seotel
view, a= stated ante, § 388 o, and that of
the New llampshire and some other of
our own courts, ante § 388; and that
of reason, ne explained in the foregoing
sections. People ». Finley, 88 Mich. 482,
438,  And see The State »v. West, 1
Houst. Crim. §71; The State ». Brown, 1
Houst, Crim. 539, 557. "The late Prof.
Mittcrmaicr, o German jurist of the high-
est eminence, says, in respect to insanity
generally : “ The true principle is to look
tn the personal character of the individ-
nal, to the grade of his mental powers
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§ 388. Bpecial Forms of Irresistible Impulse. — According to
medical views, which have found some legal recognition, this
irresistible impulse is not always general, but sometimes is limited
to a particular class of actions; as, for example, in —

“ Flomicidal Insanity” — ¢ There is,” said Gibson, C. J., ¢ a moral
or homicidal insanity, consisting of an irresistible inclination to
kill, or to commit some other particular offence. There may be
an unseen ligament pressing on the mind, drawing it to conse-
quences which it sees but cannot avoid, and placing it under a
goercion which, while its results are clearly perceived, is incapa-
ble of resistance. ~The doctrine which acknowledges this mania
is dangerous in its relations, and can be recognized only in the
clearest cases. It ought to be shown,” but, in reason, this sug-
gestion can be accepted enly in the way of caution for the jury,
« to have been habitual, or at least to have evinced itself in more
than a single instance.” ! _ '

§ 389. pifficultics of Subject. — This subjeet of insanity is, im
its practical, legal aspects, attended with great difficulties. Men
of gane mind know themselves bat imperfectly, and they com-
prehend others less than therhselves; nor is there language to
convey, in exact form, even the little knowledge we possess of
the sane mind. When, therefore, we undertake to investigate the
phenomena of insanity, to discuss them, and to deduce from
the principles of the law the legal rules to govern them, we are
emlarrassed with difficulties which should make us.cautious, and
restrain us from any extensive laying down of doctrines for un-
seen future cases.? Therefore, —

to the notions by which he is governed, better to canfine it within the strictest
to his views of things, and, foally, to the limits, If juries were to allow it as a
course of his whole Iife, and the nature general motive, operating in cases of this
of the act with which he is charged. A character, its recognition wonld destroy
person who commits a criminal act may social order as well ag personal safety.

be perfoetly well acqusinted with the
iaws-and their prehibitions, and yet labhor
under alienation of mind. He may know
that homivide is punished with death, and
yet have no freedom of will.” Transla-
tion 22 Am. Jur. 811, 817, 1 Beck Med.
Jurisp. 10th ed. 765, note.

! Commonwealth v. Mosier, 4 Barr,
264, 267, in which the same learned judge
further observed of homividsl insanity :
“The frequency of this constitutional
malady is fortunately small, snd it is

To establish it as a justification in any
particular case, it is necessary to show,
by clear proofs, either its contemporane-
ous existence evinced by present eircums
gtances, or the existence of an habitnzl
tendency, developed in previous cases,
becoming in itself a second nature.” See
alss, as to homicidal mania, Sanchez v,
People, 4 Parker C. C. 536, And see the
last nate. '

2 Dr, Ray has well observed: *No
cases subjected to legal inguiry are more
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§ 890. Proceea cautlously. — Judges, counsel, and juri

not p__meeed too carefully in their investigation o’f casesjz}l:jl: a-:lci
_msam._ty.'_ They may well restrict their theories to the partielﬁar
facts in issue ; and, though they accept the aid of experts .the

shoald remen.nber that, in questions of this delicate nature ’ ever};
expert§ are liable to err. The memorials of our jurispru’dénc

are wnitten all over with cases in which those who are no ;
derstood to have been insane have been executed as inale
We think ourselves wiser upon this subject than
fathers; undoubtedly we are ;

criminals, !
o were our
: ut there is wis

fleqmred. In the days of darkness, it was perl?;.i:;n bg(:tiru:chzz
insane men should suffer death than be permitted to go at lar
.Ant.i until we learn truly to distinguish between sanity and ?ﬁ .
samity, some must, on the one hand, suffer as crimirfra.ls wh )
they ought rather to be under treatment for. disease ; and f;]n
other hand, persons truly guilty , sk
ment under the plea of insanity.
f01§0§j;§)i]£l. Suggestlc_rna to a.id Inqu:.ry a:ﬂ:ar the Fact.— Perhaps the

g suggestions will aid inquirers: All men are errin

Mere error, therefore, does not relieve from punishment A%gll
men have vicious propensities. Therefore g mere propené;ity to

do evil does not excuse the doer. Al men -are only in a limited
degree deterred from wrong-doing by fear of its conse uenlce

The merf: fact, therefore, that one was not afraid of pun?shmee:-
when doing an aet, does not show him to have been insane ;\lli
men are more or less regardless of the demands of consc-ienc

So the mere fact that a prisoner showed a hardened heart doe.
not prove bim insane.? But all sane men act with a certain .‘3.3
t'ormmy' of plan, varying and winding it may be in some res “:l‘
yet uniform in its manifestations of the mind ; all are EE?I .
0Ine restraint concerning every question before them ; all deri\?:

will sometimes escape punish-

CHAP, XXVI.] WANT OF MENTAL CAPACITY. § 892

sufficient ; all obey, in short, certain laws which we recognize
as belonging to the mind of a:sane man. When, therefore, a
person is found acting, either at times or habitually, contrary
to these known laws, we say that: he is more or less insane.
But, — ' .
fluficiently Insane.— As-we have already seen,! mere admitte

insanity, palpable to the acute understanding, without refer-
ence to its degree, does not in law excuse the act. 1t must have
attained the law’s standard of magnitude.? And from this propo-
sition we are led to a frequent error of the medical writers and
experts on thia subject. Often they assume it to be. the law,
that, if one is insane to however minute a degree, he is therefore
to go unwhipped of justice; and hence, in part, their conplaint,
that men whom they pronounce ipsane are subjected by the
courts to punishment. If, while they deal thus unjustly with
the law, the courts do not always pay entire respect to their
views, they should not complain.?

§ 392. Insane Delusion. — Delusion is, with many, a favorite
test of insanity. It was established as a test in the famous case
of Hadfield.t There are even.judges who will not admit that
there is any other test.® It excuses on the ground of a mistake
of fact, already discussed.® If, then, a man under an aberration
of mind even in one particular only, belteves a thing to exist, —
as, that another in his presence has designs upon his life, and is
about to make the attack, — and he acts as he would be justified
in doing if what he believes were real, in this instance kills the
man to save hiz own life, he commits no crime.f Evidently the
doetrine thns laid down is safe in almost any state of the proofs.
But, —

1 Ante, § 878, 380. In re Forman, 64 Barh. 274; Reg. w

:heir knowledge of visible thin

il manijfest affection,
offspring ;

alculated to puzzle the understs.nc'liﬁgs
{ courts and juries, to mock the wisdom
£ the learned, and bufle the acuteness
f the shrewd, than those connected with
negtions of imbecility ;" and, he might
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gs from what is tanei .
>utward senses; all love the friends wh, s tangible to their

0 sincerely do them good ;

under ordinary circumstane i
e8, for their
all control themselves under the pressure of motives

have added, insanity
ed, generally. 8
Med. Jurisp. Insan. 3 cd. § Ig‘l. e ey
. 1 1(&;1:!J see the observations of Gil-
pn, G J, in The State v.
Houst. Crim. 166, 171, 172‘? v Danbs, 1
2 Loyd », The State, 45 Ga 57.

Z The State v. Geddis, 42 Towa, 264;
Cunningham v». The State, 66 Miesis,
269; Warren v. The State, 9 Texas Ap.
619 ; Webb v, The State, 6 Texas Ap. 596;
Patterson ». People, 48 Barb. 6256; The
State ». Danby, 1 Houst. Crim. 186; The
State v. Pratt, 1 Houst. Crim. 249,

% And see observations of Carmpbell,
C. J., in People r. Finley, 38 Mich. 482,
488, 484,

4 Hadfield’s Case, 27 Howell St Tr.
1281. .

¢ Willia v. People, & Parker C. C.621;

Townley, 8 Fost. & F. 830. And see
Reg, v. Davies, 1 Foat. & F. 69; Reg. v
Law, 2 Fost. &. F. 836.

& Ante, § 301 et seq.

7 McNaghten'a Case, 10 Cl. & F. 200;
Opinion on Inzane Criminals, 8 Scott
N. R. 505; Commonwealth ». Rogers, 7
Met. 500; Cunningham ». The State, 66
Missis. 269. In Commonweaith v. Rogers,
the court add the following illustration
to the one given in the text: “A come
mon instance is where he fully believes
that the act he is doing is done by the
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§ 393. Insufficiency of Thing Qelusively belleved. — Should the
mental aberration be admiited to extend only to the particular
delusion in evidence, while all the other functions of the mind
were unimpaired, the further rule would be, that, if the defend-
ant insanely believed something which, were it true, would not
legally justify his act, — as, in the langnage of the English judges,
“if his delusion was, that the deceased had inflicted a serious in-
Jury to his charaeter and fortune, and he killed him in revenge
for such supposed injury, — he would be lable to punishment.” !
This branch of the doctrine should be cautiously received ; for
delusion of any kind is, of itself, strongly indicative of a gener-
ally diseased mind. And doubtless in some if not most of the
instances, it does in fact extend beyond the precise point we
have supposed, whether perceptibly to the casual eye or not.
Hence, —

§ 394. Delusion simple. — In the case of Hadfteld, — acquitted,
as insane, of the high treason of shooting at the king, - though
there was evidence of something like general insanity, his prin-
cipal delusion was, “that,” in the language of his ecounsel, Mr.
Evskine, “he had constant intercourse with the Almighty Author
of all things; that the world was coming to a conclusion ; and
that, like our blessed Saviour, he was to sacrifice himself for
its salvation.” And so he became impressed with the insane
delusion, “that he must be destroyed, but ought mot to destroy
himself ;™ to bring about which result, he committed the act, in-
tending to be arrested and executed. It seems not to have been
a subject of inquiry in this case, whether, if the facts had been
as delusively believed, they would have legally justified the act;
but, in the able speech of Mr. Erskine, often commended for itg
just views,® the gquestion is presented as turning, both in this

immediste command of God ; and he acts
under the delusive but sincere belief, that
whas he is deing is by the command of &
auperior power, which supersedes all
human laws, and the laws of nature™
Shaw, C. J. p. 603.

1 Opinion on Insane Criminals, & Scott
N. R. 595, 603 ; McNaghten’s Case, 10 CL.
& F. 200 ; Bovard v. The State, 80 Missia.
600; The State » Mewherter, 46 Towa,
88,

2 «“The great speech of Mr. Ergkine in
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defence of Hadfield has shed new light
upon the law of insanity. 8o conclusive
was that celebrated argument, that it is
now looked upon by the profession as
authority, In the records of forensie
eloquence, ancient and modern, nothing
is to be found surpassing Erskine’s de-
fence of Hadfeld, for condensation, per-
apicuity, and strength of reasoning, as
well as for beauty of illustration, and
purity of style” Kishet, J.,, in Roberta
v. The Btate, 3 Kclley, 310, 330,

CHAP. XXVIL] WANT OF MENTAL CAPACITY. § 304

case and in others which he brings forward by way of illustra.-tion,'
upon delnsion simply, without reference to tl.le xfa.ture of the 1d(.aa1
facts, as being sufficient or not, if true, to justify the otherwise
criminal deed.! And in a modern Scotch case, the learned Lo_rd
Justice-Clerk said to the jury: “It does not. appear that any-
body ever doubted the soundness of the prisoner at the bar.
There ia evidently no doubt as to his sanity amongst those nfho
were coming in constant contact with him. That .doe's not bring
you to & conclusion, but it is nine-tenths, as I have said, .towards
the conclusion to which you will have to come. Thereisa f.ur—
ther step which you must take, and it iz here that the great dl'ﬂi-
culty and importance of the case lies. There are states of n.lmd
which indicate nnsoundness or insanity, which do not 'mamfest
themselves in ordinary life, but only on particular occasions, a.nd
in relation to special subjects. These are very except-lon.al in-
stances. But if a man is clearly proved to labor under insane
delusions, he is not of sound mind. Now, that the prisor.ler here
labored under a strong delusion about his mother 18 certain; and
the question for you is, was it an insane delusion? On that
matter you have heard the medical evidence, and the account f)f
the idea he entertained, that his mother and the doctor were in
league to give him medicines to induee him to become & Roman
Catholic. That part of the case impressed me very much ; be-
cause that is an idea which no sane man could hold. . . . If you
think that the delusion under which he thus labored was an in
sane delusioil, then the man's mind was not sound, and you will
rightly acquit him on that ground; the more 80, tha_tt the delu-
sion led directly to the act. The self-mutllatlmf which o‘?curred
afterwards is also an indication of disturbed intellect.” And
thereupon the jury acquitted the defender as insa,ne.'3 o
Connected with Criminal Act.— While the lfaarned judge, in t.hls
case, pertinently directed the jury’s attention to & conncction
between the insane delusion and the criminal fact, he does !301}
say it was absolutely essential. It doubtless was not. Yet with
ns it has been laid down in a general way, and vfre may deem
the ordinary rule to be so, that, if the insane delusion has refer-

1 Hadfield’s Case, 27 Howell St. Tr. 2 Macklin’s Case, 8 Couper, 257, 260,
1281. And see, on this subject, Martin’s  261. ,
Case, Shelford Lun. 465, 255
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ence.-to something wholly unconnected with the crime, it does
not excuse.l

- § 395, Progressive Developments.— It is impossible to antici-
pate all future queries. The diseases of the flesh are ever chang-
ing, while remaining in some prominent respects the same; so
will be :the diseases of the mind, — those shadows which appear
in the advancing light. But the fundamental doctrines of the
common law are reasonably stable, and they are adapted as well
to the future with its changes as to the present and past.

* Deaf and Dumb. — A person deaf and dumb is not therefore as
of course insane; and, on his capacity sufficiently appearing, he
may be tried and convicted for crime.? In a ease of one who had
naver been to a sehool for mutes, the learned court laid down the
doctrine in general terms to be, that prime facie a deaf and dumb
person is to be regarded as incompetent; and * it is incumbent
upon the prosecation to prove to the satisfaction of the jury that
the accused had eapacity and reason-sufficient to enable him to dis-
tinguish between right and wrong as to the act at the time when
it was committed by him, and had a knowledge and conscious-
ness that the act he was doing was criminal, and would subject
him to punishment.” And, in this instance, the prisoner was
acquitted under circumstances in which he plainly would not
have been if endowed with hearing and speech.?

§ 396. Criminal Liabflity and Civil, distingnished. — The reader
ghould not blend the insanity of the criminal law with that of
the civil department. They are different in their natures, de-
pending in some respeets on diverse considerations. A person
may be insane as to the one while not as to the other* So like-
wise, — .

Capacity for Crime, and to be tried, distinguished. — The question
discussed in this chapter is not the same which arises prelimi-
narily to the trial; namely, whether the prisoner is mentally
capable of making his defence. . If he is not, the court cannot go

CHAP, XXVI.] WANT OF MENTAL CAPACITY. § 398

on with the case;?! or, if be becomes insane after the frial com-
mences, he can neither be sentenced, nor, if sentenced, punished,

while his insanity eontinues.?

1 Freeman ». People, 4 Denia, 9; Reg.
7. Goode, 7 A. & E. 686; Rex ». Pritch-
ard, 7 Car. & P. 303; Rex v. Dyson, 1
Lewin, 64; Jones ». The State, 18 Ala.
153; People ». Ah Ying, 42 Calk 18; The
State v. Patton, 12 La. An. 288; Reg. ».
Berry, 1 Q. B. D, 447; Crim. FProced.
IL § 666668,

YOL. L 17

2 ¥reeman v People, 4 Denio, 9;
Jonea v. ‘The State, 18 Ala. 1563 ; Shelford
Lun. 467 ; Bonds ¢. The State, Mart. &

Yerg. 143; The State v. Brinyea, 5 Ala.

241 ; People »v. Lake, 2 Parker C. C. 215;
Spann v. The Siate, 47 Ga, §49; The
State ». Vann, 84 N, C, 722,
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1 The State v. Gut, 13 Minn. 341, 358,
2 Commonwealth », Hilt, 14 Mass.
207; Reg. . Whitfield, 3 Car. & K. 121;
Reg. v. Burry, 1 Q. B. D. 447, 18 Cox
C. C, 189, .
% The State . Draper, 1 Houst. Crim.
281, 302
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§ Reg. v. Oxford, 9 Car. & P. 425;
Hadfield’s Case, 27 Howell St Tr, 1281,
1280, 1411, 1314,  See The State v.'Gar-
diner, Wright, 392, 869; Weblb ». The
State, b Texas Ap. 566; Warren o. The
State, 9 Texas Ap.619; Ray Med. Jurisp.
Inzan. 8d ed. § 8.
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CHAPTER XXVIL
4

DRUNEENKESS AS EKGUSING TB:E CRIMINAL ACQT.

& 897, 808. Introduction.
899-408. General Doctrine,
404-416. Limitations of the Doctrine.

§ 397. The Doctrine stated. — We have seen, that, if a man in
tending one wrong accidentally aceomplishes another, he is pun-
ishable for what is done, though not intended ; except in cases
where 2 specific intent, in distinction from mere general malev-
olence or carelessness, is an essential element in the particular
crime. That doctrine, explained in a previous chapter,? is the
doctrine of this chapter also. The law deems it wrong for a
man to cloud his mind, or excite it to evil action, by the use of
- intoxicating drinks; and one who does this, then, moved by the

liguor while too drunk te know what he iz about, performs what
is ordinarily criminal, subjects himself to punishment; for the
wrongful intent to drink coalesces with the wrongful act done
while drunk, and makes the offence complete. This is the prin-
ciple; the previous chapter, therefore, may profitably be con-
sulted in connection with this one. Yet the judges, in deciding
the cases, have not always had the principle in their minds; con-
sequently the decisions show some zigzag lines of doctrine, and
it is necessary we should trace them in detail.

§ 398. How the Chapter divided — We shall consider, I. The

" General Doctrine ; ¥I. Limitations of the Doctrine,

1. The General Doctrine.

§ 899. Mere Private Drunkenness not Indictable. — Mere private
intoxication, with no act beyond, is not indictable at the com-
mon law.2  There are various old English statutes, early enough

1 Ante, § 323 et seq. O’Hanlon v. Myers, 10 Rich. 128, Bea
3 The State v. Deberry, 6 Ire. 871; Bmith s The State, 1 Humph. 306;
The State ». Waller, 8 Mnrph. 229; Hutchison v. The State, 6 Humph. 142
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in date to be common law with us, making drunkenness punish-
able or finable,! yet they seem not to have been regarded as of
common-law force in this country. Still, —

Supplies Criminal Intent. — The common law has always re-
garded drunkenness as being, in a certain sense, criminal-  Since,
therefore, a man who intends.one wrong and does another of the
indictable sort is punishable,? even where the wrong intended

-would not be so if actually done,? voluntary drunkenness supplies

in ordinary cases the criminal intent. Thus,—

§ 400. continued — No Bxcuse for Crime. ~ When a man volun-
tarily becomes drunk, there is the wrongful intent; and if, while
too far gone to have any further intent, he does a wrongful act, the
intent to drink coalesces with the act done while drunk, and for
this combination of act and intent he is liable criminally. It is,
therefore, a legal doctrine, applicable in ordinary cases, that vol-
untary intoxication furnishes mo excuse for erime committed

under its influence.t It is so even when the Intoxication is so

_extreme as to make the person unconscious of what he is doing,?

or to create a temporary insanity. For example, —

1 For example, see Stats. 4 Jac, 1,
e.5; 21Jae. 1,e. 7. Fordiscussions of the
offences of drnnkenness, being 4 common
drunkard, and the like, under American
gtatutes, see Stat. Crimes, § 967-981,

2 Ante, § 327,

3 Ante, § 330

£ Kenny ¢ People, 81 N, ¥.330; Peo-
ple v. P'ine, 2 Barb. 666, 670; The State
o. Bullock, 13 Ala. 413; The State o
John, 8 Fre. 830; The State v. Stark, 1
Stroh. 479 ; The State 0. Turner, Wright,
20, 80; United States v Comell, 2
Mason, 91, 111; Rex ». Ayes, Ruse. &
Ry. 166 ; Burrow’s Case, 1 Lewin, 75;
Eennie's Case, 1 Lewin, 76 ; Pearson’s
Case, 2 Lewin, 144; United States ».
Forbes, Crabbe, 558; Schaller. ». The
State, 14 Misso. 502; Pennsylvania v,
McFall, Addison, 255, 257; Respublica
v. Weidle, 2 Dall. 88; Tnited States ».
Drew, & Mason, 28; Whitney ¢. The
State, & Mizso, 165; Pirtle ». The State,
9 Humph. 883; [aile ». The State, 1%
Humph. 154; Cornwell . The State,
Mart. & Yerg. 147; Swan ». The State, 4
Humph. 136 ; Tyra ». Commonwealth, 2
Met. Ey. 1; Golden » The State, 25 Ga.

527, 533; Golliher ». Commonwealth, 2
Davall, 163 ; Reg. ». Gumlen, 1 Fost. &
F. 90; Dutlaw ». The State, 35 Texas,
481. And see Hamilton ». Grainger, &
H. & N. 40; Reed ». Harper, 25 Inwa, 87 ;"
Broom Leg. Max. 2d ed. 13. Lord Coke
says: “ Although he whe is drunk is for
the time non compog mentizg, yet this drunk-
enness does not extenuate his act or of-

fence, nor turn to his avail; but itiza

great offence in itseif, and therefore ag-
gravates his offence, and doth not dero-
gate from the act which le did during
that time, and that as well in cases
touching his life, his lands, his goods, as
any other thing that concerns him.”
Beverley’s Case, 4 Co. 1235, 1262, And
see Commonwealtls ». Ifart, 2 Brews, §46.
It is mot, however, strictly true that
drunkenness aggravates a crime ; it 2im-
ply furnishea no excuse. Melntyre v,
People, 38 TIL 614.

3 People v. Garbutt, 17 Mich, 9. And
pee Henslige, The State, 3 Heisk, 202,

§ People . Lewis, 86 Cal. 531. And
see Reai v. People, 42 N. Y. 270; post,

§ 408,
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§ 401. supplies Malice in Howmicide.— The common law divides
-indictable homicides into murder and manslaughter; but the
specific intent to kill is not necessary in either. A man may be
guilty of murder without intending to take life, or of man-
slaughter without so intending, or he may purposely take life
without commitfing any crime. And the doctrine is, that the
intention to drink may fully supply the place of malice afore-
thought ; so that, if one voluntariiy hecomes so drunk as not to
know whut he is about, and then with a deadly weapon kills
another, he commits murder, the same as if he were sober. In
other words, the mere fact of drunkenness will not reduce to
manslaughter a homicide which. would otherwise be murder,
much less extract from it altogether its indictable gquality.!
Again, —

§ 402. Cruelty to Animala — Hyidence .of intoxication will not
avail a defendant charged with cruelty to his horse2

§ 403. Views of Buropean Jurists — Queation in Principle. - Many
European jurists view drunkenness more leniently, as to crimes
committed under its influence, than the common law, thus ex-
plained, regards it.3 So likewise does Paley, in his “ Moral and
Political Philosophy,”4 In legal principle, the question turns
on another; namely, whether drunkenness is to be esteemed

1 Reniger v. Fogossa, 1 Plow. 1,19; in special circumstances drunkenness
Beverley’'s Case, . 4. Co. 123; United may reduce a killing, which else weuld
Siates ». Corpell, 2 Mason, 91, 111; be murder, to manslaughter. Consult Mo-

Iiaile ». The State, 11 Humph. i54; Pir-
tle v.The State, 9 Humph. 663 ; Penn-
sylvania v. McFail, Addison, 2565, 257;
Rex v Carroll, 7 Car. & P. 1456; Rex o
Ayes, Russ. & Ry. 166; The State v.
Bullock, 13 Ala. 413; The State ». John,
8 Ire. 330; Bex r. Meakin, 7 Car. & P.
- 287 Mercer v. The State, 17 Ga. 146;
People v. Fuller, 2 Parker C. C. 16 ; Peo-
ple v. Robinaon, 1 Parker C. C. 649;
Carter v. The State, 12 Texas, 500; Com-
menwealth ¥ Hawkine, 3 Gray, 463;
People ». Robinson, 2 Parker C. C. 235;
FPeople ». Hammiil, 2 Parker Q. C. 223;
The State ¢. Harlow, $1 Misse. 446 ; The
Statz ». Mullen, 14 La. An. 570 ; McIn-
tyre v. People, 38 111. 514 ; Esiery ». Peo-
ple, 54 DBarh. 319, 2 Keyes, 424; The
State # Jobhnson, 41 Conn. 584. There
are, in the hooks, & few cases which
seem o lend countenance to the idea that
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Intyre v. Ieople, 38 Ill. 514 ; Shannahan
». Commonwealth, 8 Brsh, 468 (overrul-
ing Smith » Commonwealth, 1 Dwvall,
224, and Blimm »p. Commonwealth, 7
Bush, 820); Kriel ». Commonwealth, 5
Buah, 362; Curry 2. Commonwealth, 2
Bush, 67. It is believed, however, that
the doctrine of the text is not unsound in
legal principle, while it is sustained by
the mass of the anthorities. Bat, in ¢on-
neetion with it, the reader shaunld Lear in
mind what is laid down, post, § 409, 410,
414, 415.

2 The State v. Avery, 44 N, H. 392

3 See an sble article by Mittermaier,
translated from the German, and pub-
lished at Edinburgh, as No. 10 of the

‘Cabinet Library of Scarce and Cele

brated Law Tracts, and in the American
Jurist, Vol. xxiii. p. 290.
4 Paley hil. b. 4, ¢. 2,
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malum in se, or only an innocent mistake. Our jurisprudence
deems it the former, hence its conclusion.! ’

I1. Limitations of the Doctrine.

§ 404. Whence derivable — How the Decisions. — From a con-
sideration of the reasons whence the general doctrine proceeds,
as shown under our last sub-title, its limifations will appear.
And they are in exact accord with the better modern adjudica-
tions ; but there are decisions, particularly of the earlier dates,
pronounced by judges who did not have the true limitations in
their minds.. Let us, therefore, trace out adjudication and prin-
ciple a little further.

§ 405. Drunkenness not Voluntary., — It follows from what hag
already been said, that, * if a party be mads drunk by stratagem,
or the fraud -of another,” or the unskilfulness of his physician,

“%“he is not responsible.”? Since the drunkenness is without his

fanlt, it cannot supply the criminal intent.

§ 406. Insanity from Drunkenness. — Again, the Iaw holds men re-
sponsible for the immediate consequences of their acts, but not or-
dinarily for those more remote.- If, therefore, one drinks so
deeply, or is so affected by the liquor, that, for the occasion, he
is oblivious or insane, he is siill punishable for what of evil he
does under the influence of the voluntary drunkenness.3 - Bat, if
the habit of drinking has created a fixed fremzy or insanify,
whether permanent or intermittent, — as, for instance, delirium
tremens,* —it is the same as if produced by any other cause,
excusing the act.” For whenever a‘man loses his understanding,

1 Ante, § 830-332.

2 Parke, J., in Pearson’s Case, 2
Lewin, 144 ; 1 Rusa. Crimes, 8d Eng. ed.
73 1 Hale P. C. 82; People v. Robinson,
2 P’arker C. C. 235 ; Choice v. The State,
31 Ga. 424,

1 Ante, § 399, 400; People v. Pine, 2
Rarb. 566, 670 ; United States v. Drew,
&6 Mason, 28; United States v. Clarke, 2
Cranch C. C. 158 ; United Stutes » Me-
Glue, 1 Curt. C. C. 1; Bennett r. The
Btate, Mart. & Yerg. 133 Cornwell ».
The Btate, Mart. & Yerg. 147 ; Carter o,
The State, 12 Texas, 500; People v. Bell,
49 Cal. 485; The State v. Hundley, 46
Mieso. 414

4 1 Bishopy Mar. & Div. § 131 ; United
Btates v. MeGine, 1 Curt. C. €. 1; Ma-
connehey ». The State, - Ohio State,
71,

& United States ¢. Drew, 5§ Mason, 28;
Burrow’s Case, 1 Lewin, 765 Rennie’s
Case, 1 Lewin, 76; Commonwealth v.

. Green, 1 Ashm. 289, 302 ; United States

v. Forbes, Crabbe, 558; Cornwell v. The
Btate, Mart. & Yerg. 147; The State v
Dillahunt, 8 Harring. Del. §51; The
State v. MeQooigal, &6 Harring. Del. 5105
Bailey v. The State, 26 Ind. 422; Roberts -
r. People, 19 Mich 401; The State ».
Hundiley, supra; Cluck ». The State, 49
Ind. 268 ; Bradley v. The State, §1 Ind
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as a settled condition, he is entitled to legal protection, equally
whether the loss is occasioned by his own misconduct or by the
dispensation of Providence.!

§ 407, Dipsomania. — Writers on medical jurisprudence inform
us, that drunkenness, and indeed other causes, sometimes beget
a disease called dipsomania, which overmasters the will of its
victim, and irresistibly impels him to drink to intoxication.2 Such
a cage stands, in principle, on a like ground with one of moral in-
ganity, considered in & previous chapter? We may presume
that there are courfs which will not permit that defence tfo
be introduced ; but other ecourts have allowed it, and have held,
that the questions whether there is such a disease, and whether
the act was committed under its influence, are not questions of
law, but of fact for the jury.# Still, looking at such an inquiry
as & mere search after facts, it is obvious that, to distinguish a
case of this sort from one of mere inordinate appetite may be
difficult, requiring of judges and jurors great caution.

§ 408. Cases requiring Specific Intent : —

Not supplied by Drunkenuess.—Jt is plain, that, when the law
requires, as it docs in some offences, a specific intent in distine-
tion from mere general malevolence to render a person guilty,®
the intent to drink, and drunkenness following, eannot supply
the place of this specific intent. Thus, —

' § 409, Murder of first Degree. — Drunkenness, we have seen,’

does not incapacitate one to -commit either murder or man-

slanghter at the common law; because, to constitute either, the
specific intent to take life need not exist, but general malevo-
lence is sufficient. But where murder is divided by statute into
" two degrees, and to constitute it in the first degree there must
be the specific intent to take life,* this specific intent does not in
" faet exist, and the murder is not in this degree, where one, not
meaning to commit a homicide, becomes so drunk as to be incapa-
ble of intending to do it ; and then, in this condition, kills & man.

492; Boswell v, Commonweaith, 20 Grat. % Ante, § 383; The State v, Pike, 49

860, N. H. 399; The Stafe v. Johnson, 40
1 Bliss ». Connecticat and Pass. Rail- Conn. 136.

road, 24 Vt. 424; Bailey » The State, b Ante, § 297, 208, 320, 235, 342.

28 Ind. 422; Choice ». The State, 81 Ga. 8 Rey, v, Monkhouse, 4 Cox C. C. 65;

424 ; Lanergan v. People, 50 Barh. 266, Roberts v. 1'cople, 19 Mich. 401. See
2 Ray Med. Jurisp. Insan. 3d ed. post, § 412,

8 441-447, T Ante, § 401,

. ¥ Ante, § 387, - B Yol IL § 728,
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In such a cise, the courts hold that the offence of murder is only
in the second degree.! : - )

§ 410. Continued. — This doctrine does not render it impossi-
ble for one to commit murder in the first degree while drunk.
If he resolves to kill another, then drinks to intoxication, and
then kills him, the murder is in the first degree; becanse, in this
case, he did specifically intend to take life.2 And a man, though
drunk, may not be so drunk as to exclude the parficular intent.?
Drunkenness short of the extreme point, therefore, will not re-
duee the murder to the second degree.t

§ 411. Larceny.-— Analogous to murder in the first degree is
larceny. A mere intentional trespass on another’s goods does
not constitute it; but, to this, the specific intent to steal must be
added And, though drunkenness does not necessarily dis-
qualify a man to commit this effence ; yet, if, without the intent
to steal, he beeomes so drunk as to be incapable of entertaining
it, then, in this condition, he takes another’s goods, and relin-
quishes them before the intent could eome upon him, or returns

them the instant his restored mind has cognizance of the posses-
gion of them, there is no larceny.t :

§ 412. Passing Counterfeit Money. ~—1In like manner, & man
passing counterfeit money is not liable eriminally, if too drunk

1 Pirtle v. The State, 9 Humph. 663;
Haile ». The BHtate, 11 Humph. 154;
Gwatkin ». Commonweslth, § Leigh, 678 ;
Swan ». The State, 4 Humph. 136; The

State ». Bullock, 13 Ala. 413 ; Pigman v.

The State, 14 Ohio, 555; Cornwell v. The
State, Mart. & Yerg. 147; People v. Ham-
mill, 2 Parker C. C. 223; People =
Robinson, 2 Parker C. C. 235; Kelly
v. The State, 3 Sm. & M. 518; People
p. Delencis, 21 Cal. 544; Keenan o.
Commonwealth, 8 Wright, Pa. 56, 67;
People v. Williams, 43 Cal. 844; Kelly
». Commonwealth, I Grant, Pa. 484;
People v. Batting, 40 How. Pr. 392;
Commonwealth v. Hart, 2 Brows. 546;
People ». King, 27 Cal. 507; The Btate
v. Johnson, 41 Conn. 684 ; Rafferty v.
People, 66 Il 118; Jones ». Common-
wealth, 25 Smith, Pa. 408. See ('Brien
v, People, 48 Barb. 274

2 Swmith ». Commonweslth, 1 Davall,
224, And see The State v. Gut, 13 Minn.
841.

3 Kenny v. People, 831 N. Y. 330.

+ Keenan v.Commonwealth, 8 Wright,
Pa. bb.

6 Ante, § 320, 842; Vol II. § 840.

6 I have thus stated the doctrine with
care, as it rests in legal principle, and
pubstantially in the anthorities. Bung
some of the cases, on this question, are
indistinet and unsatisfactory, and per-
baps some are adverse. The following
are the cases before me, whether for or
sgainst what T have set down in the text.
The State v, Schingen, 20 Wis. 74; The
State v. Bell, 29 Jowa, 816; Henslie »
The State, 3 Heisk. 202 ; Rogers v. The
State, 33 Ind. 543 ; Rex ». Pitman, 2 Car.
& P. 423; Commonwealth » French,
Thacher Crim. Cas. 163; O’Herrin o.
The State, 14 Ind. 420 ; Dawson ». The
State, 16 Ind. 428, 429 ; Commonwealth
v. Finn, 108 Mass. 464; The State ».
Hart, 29 Iowa, 268. And sep, as illustra.
tive, People v. Harris, 20 Cal. 678.
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to know it is counterfeit, or, consequently, to entertain the.intent
to defraund.?

On what Principle. — In the Tennesses court, Reese, J., well ex-
pressed the principle, thus: ¢ When the nature and essence of a
crime are made, by law, to depend upon the peculiar state and
condition of the eriminal’s mind at the time, and with reference
to the act done, drunkenness, as a matter of fact affecting such
state and condition of the mind, is a proper subject for consider-
ation and inquiry by the jury. The question in such case is,
What is the mental status 2”2 )

§ 413. Attempt.— An indictable attempt is. committed only
when the intent is specific; namely, to do- the partienlar thing
which constitutes the substantive crime? If, therefore, one is
too drunk to entertain such specific intent, he cannot become
guilty of the offence of attempt, however culpable, in a general
way, he may be for his drunkenness.t

§ 414. Cases not requiring a Specific Intent, wherein still the

1 Pigman v. The State, 14 Ohio, 555;
United States v. Roudenbush, 1 Bald.
bl4.

2 Swan v. The State, 4 Humph. 136,
141; 8. r. Eelly v. The State, 3 Sm- & M.
618; Reg. v. Cruse, 8 Car. & T. 641, 546;
Haile ». The State, 11 Humph. 154 ; Pir-
tle ». The State, @ Humph. 663 ; Reg. v.
Moore, 8 Car. £ K. 319, In United States
v. Roudenbush, supra {at p. 517), Bald-
win, 4., obeerved to the jury : ¢ Intoxica-
tion is Do excuse for c¢rime when the
offence consists merely in doing a erimi.
pal act; without regarding imntention.
But when the act done is innocent in it-
self, and criminal only when done with a
corrupt or malicions motive, a jury may,
from intoxication, presume that there
was & want of criminai intention ;] that
the reasoning facolty, the power of dis-
crimination betweem right and wrong,
was lost in the excitement of the ocea-
gion. But if the mind stifl acts, if ite
reaponing and discriminating faculty re.
mains, o state of partial intoxication af-
fords no ground of & favorable presuamp-
tion in favor of an honest or innocent
intention, in casez where & dishonest and
criminal inteniion would be fairly in-
ferred from the commission of the same
acis when sober. The simple guestion
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is, Did he know what he was aboutt
The law depends on the answer to this
question. . . . If you shall believe, that,
when he received these notes at Shive's
he was in such & atate of intoxication as
not to know what he was giving, or what
he was receiving in exchange, then you
may say that he did not receive them as
known counterfeits ; and, before you ean
find him guiity, will require, besides
proof of his passing them as true, proof
of his knowledge that they were false.”
And see ante, § 408.

& Post, § 7268-780.

+ Reg.: v Doody, § Cox C. O. 4683;
Reg. », Stopford, 11 Cox C. C. 6543;
Mooney ». The State, 83 Ala. 419; The
Btate p. Garvey, 11 Mion. 154. And see
The State v Bullock, 13 Ala. 413; Reg.
v. Cruse, 8 Car. & P. 541, 546, Some
courts, indeed, have held, contrary to the
general and better doctrine, that, for in-
stance, there may be an indictable ns-
sault with. intent to . commit - murder,
where the intent to kill does not in fact
exiat, but the act would hare been mur-
der had death ensned. . Under this view
of the law of attempt, drunkenness.can-
not, as under the othet, be made gronnd
of acquittal.  See also Nichols ». The
State, B Ohio State, 435.
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precise state of the Prisoner’s Mind is under special circumstances.
smportant : — )

Drunkenness in these Cases. ~—The doctrines, under the present
head, are those which have already been discussed in this chap-
ter. Itis proposed simply to bring to view some applications of
them. ‘

Reducing to Manslaughter. — Not eonflicting with what is laid
down in a previous section,! it is pretty well settled that there
are circumstances in which evidence of intoxication may properly
be received to reduce a homicide to manslaughter. Some judges
seem not willingly to yield this peint ;% but the better opinion is,
that if, for instance, the question is, whether the killing arose.
from & provocation which was given st the time, or from previ-
ous malice, evidence of the prisoner’s baving been too drunk to
carry malice in his heart may be admitted. And the considera-
tion is not to be withheld from the jury, that his: drunkenness
may render more weighty the presumption of hishaving yielded
to the provocation, rather than to the previous malice; because
of the fact, that the passions of a drunken man are more easily
aroused than those of a sober one. - This doctrine differs from
the untenable one, that drunkenness excuses.or palliates passion
or malice? So intoxication is relevant to the guestion, whether

I Ante, § 401.

2 Sce Commonwealth v. Hawking, 3
Gray, 463 ; and other cases cited ante,
§ 40].

3 The State ». McCanta, 1 Speers,
884: Rex » Thomas, 7 Car. & T. 817;
Rex v. Meakin, 7 Car. & P. 207; Haile ».
The State, 11 Humph. 154 ; Kelly ». The
State, 3 Sm. & M. 518; Pearson’s Case,
2 Tewin, 144; Smith ». Commonwealth,
1 Duvall, 224; Golliher » Common-
wealth, 2 Duvall, 163; 8 Greenl. Ev. § 6.
But see Rex ». Carroll, 7 Car. & I*, 145,
overruling Rex r Grindley, 1 Russ.
Crimes, 3 Eng. ed. 8. And see The
State ». John, 8§ Ire, 330; Pirtle v. The
State, ? Humph. 663 ; People v. Robin-
gon, 2 Parker C. C. 235; People » am-
mill, 2 Parker €. C. 223, In Haile »
The Btate, sapra, the doctrine was stated
as follows: “ When the question is, can
drunkenness be taken into copsideration
in determining whether a party be guilty
of murder in the second degree, the an-

awer must be, that. it cannot; but, when
the question is, what was the actual men-
tal state of the perpetrator ai the time
the act was done ? — was it one of delib-
eration and premeditation ? — then it is
eompetent to show any degree of intoxi-
cation that may exist, in order that the
jury may judge, in view of such intoxi
cation, in connection with all the other
facts and circumstancea, whether the
act wags premeditatedly and deliberately
done. The law often implies malice from
the manner in which the killing was done,
or the weapon with which the blow was
stricken. In soch case, i4 is marder,
though the perpetrator was drunk. And
no degree of drunkenncss will excuse in
puch case, unless by means of drunken-
ness an habitual or fixed madness is
caused. The law, in such cases, does not
seel to asceriain the actual state of the
perpeteator’s mind ; for, the fact from
which malice is impiied Hhaving been
proved, the law presumes ite existence
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expressions used by a prisoner sprang from a deliberate, evil pur-
pose, or were the mere idle words of a drunken man.} This evi-
dence, moreover, assists in determining whether a defendant
acted under the belief that his property or person was about to
be attacked.?

§ 415. Continued. —In New York, intoxication is deemed per-
tinent fo the question, whether and how far an act was done in
the heat of passion, and in general explanation of the defendant’s
conduet ; but it will not reduce a killing, which in a sober per-
son would be murder, to manslaughter.3.

§ 416. Conclusion, — This question of drunkenness will neces-
sarily present itself in new forms and under new complications as
the light and facts of our jurisprudence travel on. And the safe
course for counsel and judges is to adhere, in these cases, to those
prineiples which govern the intent, as well when the party is not
drunk as when he is. Thus the law will be kept harmonious,
and the most exact justice of which it is capable will be adminis-
tered in these special cases where intoxication intervenes.

and proof in opposition to this presump- 1 Rex ». Thomas, 7 Car. & P. 817;
tion i irrelevant and inadmissibie. People v. Eastwood, 4 Kernan, 562.
Hence a party cannot show that he was 3 Marshall's Casze, 1 Lewin, 76; Reg.

#o dronk ae not to be eapable of enter-
taining a malicions feeling. The conclu-
eion of [aw iz against him.” Opinion by
Green, J. See also an article in 16 Law
Reporte'r 652, And see Rogers v. Peo-
ple, 3 Parker C. C. 632; Jones ». The
Btate, 20 (3a. 504,
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v. Gamlen, 1 Fost. & F. 90. And see
Eastwood v. People, 3 Parker C. C. 25,
o6

& People v Rogers, 18 N. Y. 8. And
aee People v. Eastwood, 4 Eernan, 562,
564; Golden v. Siate, 26 Ga. 527; The
State o, Cross, 27 Misso. 382,

CHAP. XXVIfl.] CAPACITY OF CORPORATIONS. § 419

CHAPTER XXVIIIL
THE CAPACITY OF CORPORATIONS FOR CRIME.

. § 417. corporation, what.— A corporation, viewed in reference
to the present inquiry, is a collection of persons, or a gingle indi-
vidual, endowed by law with a separate existence as an artificial
being ; differing legally from a man unincorporate in this, that it
covers only a part of his circle of action and responsibility.! To
determine what part and how much it covers, we look at its partic-
ular nature and objects, and the térms of the act of incorporation.

Entertaining Criminal Intent. — Can this arfificial being entertain
a criminal intent? It is said, in an old case, that a corporation
is not indictable, but its individual members are2 And this is
correct as to some things. As to others, corporations have al-
ways been held to be indietable.

§ 418. Continued.— Even in civil affairs, the powers of these arti-
ficial beings are limited ; but, since the capacity to act is given them
by law, no good reason appears why they may not intend to act
in a criminal manner. And mere intentional wrong acting, we
have seen,3 is all that is necessary in a class of criminal cases.
Thus, —

§ 419. Ways — (Towns — Railrond and Turnpike Companies}. —
Towns and parishes, being corporgtions of a particular kind, are
indictable for msance in not repairing the highways and
bridges which their duty requires them to repair.t So also are

railroad ® and turnpike® companies. And, generally, —

1 “ A corporation is & body created
by law, composed of individuala united

under & common hame, the members of

which succeed each other, so that the
body continnea the same, notwithstand.
Ing the change of the individunals who
compose if, and is, for certain purposes,
considered as a nataral person.” Angell
& Ames Corp. § 1.

- 2 Anonymous, 12 Mod. 559.

3 Ante, § 843-345.

% Grant on Corp. 283 ; The Sirte v.
Barksdale, 5 Humph. 1564; The State v,
Murfreeshoro’, 11 Humph. 217; Rex v,
Hendon, 4 B. & Ad. 628. See Smoot »,
Wetumpka, 24 Ala. 112; Vol I1. § 1281,

& Reg. v. Birmingbam and Gloucester
Railway, 2 Gale & D. 236,9 Car. & P.
469, 6 Jur. 804, 8 Q. B, 223,

¢ Waterford and Whitehall Turnpike
v. People, 9 Barb. 161,
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Neglects. — When the law ecasts upon any corporation an obli-
gaﬁon of such & nature that the neglect of it would be indictable
In an individual, the corporation neglecting it may be indicted.!

§ 420. Misfeasance — (Obstruction of Way, &c.). — But while

_ the courts everywhere hold corporations to be thus indictable
for non-feasance, it is by some denied that they are for misfeas-
anefzﬁ Accordingly, in Maine, an indietment was adjudged not
to lie against a corporation for the nuisance of erecting a dam
across a river;® and, in Virginia, for obstructing a highway.t
But the contrary is established in England ; and there; if -an in-
corporated railway company obstructs a highway, — as, for ex-
ample, by Iaying a track over it on a line not conformable to
the act of ineorporation, — criminal proceedings are maintainable
for the nuisance. “Many beeurrences may be easily conceived,”
said Denman, C. J., #full of annoyance and danger to the public,
and involving blame in some individual or corporation, of which
the most acute person could not clearly define the cause;-or
aseribe them with more ¢orrectness to mere negligence in pre-
venting safeguards, or to an act rendered improper by nothing
but the want of safeguards.”® This English doctrine prevail?x
also in New Jersey.? Massachusetts,” Vermont,’ and Tennessee,?
and evidently it is the better doctrine in principle.? ’

1 See the previous notes, also Grant

on Corporations, 283 ; People v. Albany,.

11 Wend. 539 ; Lyme Regis ». Henley, 3

B. & Ad. 77, 92, 98; Angell & Ames.

Corp- § 304. And see Reg. v. Birming.
ham and Gloucester Railway, 1 Gale &
D. 457, 5 Fur. 40: ' '

2 The State v Great Works Milling
and Man, Co., 20 Mrine, 41 ; Common-
wealth v. 8Swift Run Gap Taornpike, 2
Va. Cas. 862; The State ». Ohio and
Mississippi Railroad, 23 Ind. 862. See
The State v. Burlington, 3t Vt. 521.

¥ The State v. Great Works Milling
and Man. Co., aupra. In such a case, an
indictment would lie, the court said,
against the individual members commit-
ting the set.

* Commonwealth ». Swift Ran Gap
Turnpike, sujira. :

3 Reg. v. Great North of Eng]
Railway, 9 Q. B, 815, 10 Jur.755, 16 Law
J. 7w 8 M. C. 16; Rex » Medley, 6 €ar.
& P.202; Angell & Ames Corp. § 595.
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In England it is even held, that a cor

poration may be made a defendant in
the civil action for aseault and battery.
Eastern Counties Railway o. Broom, 8
Exch. 314, 15 Jur. 297, 20 Law J. ¥ 8.
Exch. 196,

¢ The State v. Morris and Essex Rail-
road, 3 Zab. 860, . :

-7 Commonwealth v New - Bedford
EBridge, 2 Gray, 339,

- 8 The State v. Verment Central Rail.
road, 27 Vt. 103, 80- Vi. 108.

* Louisville and Nashville Railroad #.
The State, 3 Head, 523.. . :

1 Bee also, a8 Jending support to thia
doctring, Wartman. v. FPhiladelphia, 9
Cagey, 202; Whitfield ». Scutheaatemn
Railroad, ¥ Eilis, B. & E. 115 ; Benson »,
Manufacturing Co., ¢ Met, 562, -And
see Commonwealth ». Ohio and Penneyl-
vania Railroad, 1 Grant, Pa. 329; The
Btate v». Cincinnati Fertilizer Co., 24
Ohio State, 611 ; Two Sicilies r. Wilsox,
1 Sim. x. a. 832, :
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§ 421. Limit to Indictability for Non-feasance. —To render a
corporation indictable for & non-feasance, it must have the power
of acting; the same rule applying here as to an individual.
Thus, — .

- Railway controlled by Reocelver,— If the affairs of a railway cor-
poration are under the sole management of a receiver appointed
by the Court of Chancery, over whose acts the corporation has no
control, it is not liable 0 a criminal prosecution for the nuisance
of obstructing a highway by stopping thereon its trains ; because,
gaid Bennett, J., no man or corporation should be made crimi-
nally responsible for acts which he has no power to prevent.” !

§ 422. Limit to Indictability for Misfeasance. —— Not every act of
misfeasance is indictable in a corporation which would be in an
individual. It must come within the scope of corporate duty.?
Therefore, — )

Treason — Felony —- Perjury — Assault — Riot, &o, — In a case
cited a little way back,? Denman, C. J., said: “Some dicta occur
in the old cascs, * A corporation cannot be guilty of treason or
of felony.” It might be added, ‘of perjury, or offences against
the person.”* The Court of Common Pleas lately held, that cor-
porations might be sued in trespass; but nobody has sought to
fix them with acts of immorality. These plainly derive their
character from the corrupted mind of the person committing
‘them, and are violations of the social duties that belong to men
and subjects. A corporation which, as such, has no such duties,
cannot be guilty in these cases ; but it may be guilty, as & body
corporate, of commanding acts to be done to the nuisance of the
community at large.” So it is said, that a corporation cannot be

guilty of an assault, or riot, or other erime involving personal

violence, or any felony.®

§ 423. How these Limits in Principle. - But, in principle, the

1 The State v. Vermont Central Rail-
road, 50 Vt. 108.

2 See ante, § 417. :

8 Reg. v. Great North of England
Railway, 8 Q. B. 315, 526.

4 But see ante, § 420, note.

& Reg. v. Birmingham and Gloucester
Railway, 2 Gale & D. 286, 9 Car. & P\
489, 6 Jur. 304, 8 Q. B. 223 ; Orr ». Bank
of United States, 1 Ohio, 88, “ A cor-
poration aggregate of many is invisible,

immortal, and rests only in intendment
and consideration of the law. . . . They
cannot commit tresson, nor be outlawed,
not excommunicate, for they have no
souls, neither can they appear in person,
but by attorney.” Case of Sutton’s Hos-
pital, 10 Co. 28, 825, Bee, however, a
note to the last =ection, in which it ap-
pears that a corporalion may commit
assauli znd battery. -
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limits of the liability to indictment depend chiefly on the nature
and duties of the particular corporation, and the extent of its
powers in the special matter. And, though a eorporation cannot
be hung, there is no reason why it may not be fined, or suffer the
loss of its franchise, for the same act which would subject an in-
dividual to the gallows.

§ 424. Individual Members Indictable, — Though a corporation
is indictable for a particular wrong, still the individual members
and officers who participate in it may be also for the same act.!
But they are not so liable in all cases in which the corporation

is.? This question is governed by principles sufficiently explamed
elsewhere in the present volume,

! Reg.v. Great North of England Rail- also Sloan ». The State, 8 Blac H
way, 9 Q. B. 315, 327; Kane v. People, Kane v People, 8 Wen,d. 2035 ; klfieiﬂlv’
8 Wend. 363; Edge v, Commonwealth, 7 Kingston, 8 East, 41. ' )
Barr, 275; Kimbrough v. The State, 10 1 The State =. Barksdale, 5 Humph,
Humph. 97; Rex v Gaul, Holt, 263; 154. And see Vol IL § 1270’ 1282
The State v. Conlee, 25 Tows, 23? Sea '
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CHAPTER XXIX.

BY WHAT WORDS THE INTENT 'I8 IN LEGAL LANGUAGE IN-
DICATED.

§ 425. Inadequacy of Language.— Human language originated
in the wants of men at a period when they had not learned to
think, but their ideas were indefinite. And it has been perfected
(if that is the right word) by constant nse in the conveyance of
more vague thoughts than exact ones. Certain scientific terms
have been made precise in meaning when scientifically employed ;
and this is so, to some extent, in legal science.l But though the
language of the common law is in a high sense cultivated, and
many of its words have acquired fixed meanings, there are not
separate ones to designate every differing form of the criminal
intent., Thus,— t

§ 426. Intent in Larceny.— To constitute larceny, there must -
be the specific intent to deprive the owner of his ownership in
the thing taken ; but to express this intent, the langnage bas no
single word. So it employs a circumlocution. And the form
which usage has established as adequate, is, to say that the de-
fendant “feloniously did steal, take, and carry away ” the thing.?
By force of constant use and adjudication this circumlocution, -
in the paucity of our language, has been made to answer the pur-
pose, and he would be a bold pleader who should dare now fo

. attempt the substitution of another.

Other Forms of Intent. — But there are some other forms of the
criminal intent which can be more shortly and aptly expressed.
The principal single words are the following.

§ 427. Pelonious,— This word, standing singly, rather desig-
nates the grade of the erime — that it is “ felony ” in distinction
from misdemeanor — than any particular form of the felonious
intent. Yet, in a sort of general sense, it points to the intent
which enters into a felony.8

1 Stat. Crimes, § 269. # Crim, Proced. L. § 522, 683-537.
3 Crim. Proced. IL § 897, )
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Wiltul — Maliclous. — The appropriate place for these words is
in criminal pleading, where they are established too firmly to be
uprooted.! They are too vague in meaning to be often employed
in diseussions of the law itself, except by one who has no dis-
tinct ideas to convey, and who wishes to appear learned when he
is not. Naturally, therefore, they are not unfrequently found in
statutes. _ _

- § 428, witful — « Wilfully ” sometimes means little more than
plain intentionally, or designedly.? Yet it is more frequently
understood to extend a little further, and approximate the idea of
the milder kind of legal malice ; that is, as signifying an evil
intent without justifiable excuse? And Shaw, C. J., onee re-
marked in a Massachusetts case, that, “in the ordinary sense in
which it is used in statutes, it means not merely ¢ voluntarily,’
but with a bad purpose; ”* in other words, it means corruptly.b

§ 420. Malice — Malice Aforethonght. — * Malice,” “ malicious,”
“ maliciously,” are words more purely technical in their legal use
than « wilfully.”® « Malice aforethonght ” is a technical phrase

employed in indictments ; and, with the word “ murder,” distin-

guishes the felonious killing called murder from what is called
wmanslaughter.” In opinions of courts and other law writings we
frequently meet with language from which it might be inferred
that the word “malice ”.alone signifies the same thing as “ malice
aforethought ;" ® but the better use makes a distinction, and
assigns to the former a meaning somewhat less intense in respect
of wickedness than to the latter? Malice, in legal phrase, is

CHAP, XX1X.]  WORDS TO INDICATE INTENT, § 429

never understood to dencte general malevolence, or unkindness
of heart, or enmity toward a parficular individual; but it signi-
fies rather the intent from which flows any unlawful and inju-
rious act, committed without legal justification.! A Massachusetts
case decides that the word * maliciously,” in the statute against
malicious mischief, is not sufficiently defined ag *the wilfully
doing of any act prohibited by law, and for which the defendant
had no lawful excuse;”.but it means more.? And the words
‘wilful and malicious” cover together a broader meaning than
the word ** wilful * alone.? Sometimes malice i3 a mere inference
of law from facts proved.* Hence the distinction between ex-

pressed and implied malice.?

Mason, 60, H ; The Btate ». Will, 1 Dev.
& Bat. 121, 163; Beauchamp ». The
State, 8 Blackf. 209 ; The State v Sim-
mons, 3 Ala. 497; Vol. IL. § 672 et seq.

! (smmonwealth ». Snelling, 15 Pick.
837; The State ». Crawford, 2 Dev. 425,
448 420; Commonwealth » Green, 1
Ashm. 289, 206; Bromage v. Prosser, 4
B. & C. 247, 265; Dexter ». Spear,.4
Mason, 115; Commonweaith ». Bonner,
9 Met. 410; The State ». Doig, 2 Rich.
179; Reg. v. Tivey, 1 Den. C. C. 68;
Rex », Balmon, Rusa. & Ry. 26; Respub-
lica v. Teischer, 1 Dall. 835 ; Bex v Rey-
nolds, Russ. & Ry. 465; Rex ». Hunt, 1
Moody, 98; Griffin ». Chubb, 7 Texas,
68015, 616; 2 Greenl. Ev. § 453. And see
Taylor v. The State, 4 Ga. 14; McGum

Pierce, 7 Ala. 728; Dozier ». The State,
26 Ga. 156; United States ». Taylor, 2
Sumner, 534, o

2 Commonwealth ». Walden, 8 Cush,
568, And see Btat. Crimes, § 434, 435,
437 ; Reg.v. Pembliton, Law Rep. 2C. C.
119, 12 Cox C. C. 807; Reg.v. Upton, b
Cox C. C. 298.

%8 The Siate ». Alexander, I4 Rich.
247.

1 Worley o. The State, 11 Humph.
172; Commonwealth » Green, 1 Ashm.
289, 206 ; Beauchamp » The State, &
Biackf. 299 ; The State v. Town, Wright,
75; 1 East . C. 371. .

6 Anthony ». The State, 13 Bm. & M.
263; Bromage v. Prosser, 4 B. & C. 247.
256, 266 ; Vol IIL. § 675.

! Rouv. Law Dict., Malice, Wilfully;
Rex v. Richards, 7 I & R. 866; Bex ».
Stevens, 5 B. & C. 248,

2 Boav. Law Dict., Wilfully ; Reg. ».
Holroyd, 2 Moody & 1. 339; Common-

. wealth v. Bradford, 9 Met. 268 ; Harrison
v. The State, 37 Ala. 154

3 The Btate ». Abram, 10 Ala. 928;
Carpenter ». Mason, 4 Per. & D, 439, 12
A. & E. 629; McCoy v The Btate, 8
Eng. 451 ; Chapman ». Commonwealth,
& Whart. 427, 429, .

4 Commonwealth ». Kneeland, 20
Pick. 208, 220,

& The State ». Gardner, 2 Misao. 23;
Reg. v. Ellis, Car. & M. 584; TUnited
Btates », Railroad Cars, 1 Abb. U. 8.
186 ; The State ». Preston, 34 Wis, 675,
Bee Trimble ». Commonwealth, 2 Va.
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Cas. 148; Smith ». Wilcox, 47 V. 537;
The State v. Towasell, 3 Heisk. 6,

¢ Ante, § 427.

T 1 Chitty Crim. Law, 243; Bouy.
Law Dict., Malice Aforcthought; Rex .

Nicholson, 1 East P C. 346. But see,as °

to Arkansas, Anderson ». The State, 5
Pike, 444. And see Crim. Proced. IL
§ 497-602, 544-549.

8 4 Bl Com. 198, 199; 8 Greenl. Ev.
§ 144 ; Beanchamp ». The State, 6 Blaclkt,
280 ; Commonwealth v. Green, 1 Ashm.
280, 206,

? Reg. v, Griffiths, 8 Car. & P. 248;
Anonymous, 8. 0. £ Moody, 40. And see
Wright v. The State, 9 Yerg. 342. As to
the meaning of the words * malice afore-
thought," zee Reg. v. Tyler, 8 Car. & P.
616, 620; United . States ». Cornmell, 2

. Brackett, 33 Maine, 831 ; The State ».
¥OL. I. 18 273
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BOOK V.

TIIE ACT WHICH MUST COMBINE WITH THE EVIL
INTENT TO CONSTITUTE CRIME,

CHAPTER XXX,
THE GENERAL NATURE OF THE REQUIRED ACT.

§ 480. Act and Intent Combining. — In & previous chapter! was
considered the dootrine that only by a combination of act and
intent 1s crime constituted. No amount of intent alone is suffi-
cient; neither is any amount of act alone : the two must combine.?

§ 431. The Sort of Aet.— Also, in the foregoing discussions,
gome further preliminary views relating to the act have appeared.
There must be an act, else the public, which prosecutes, has not
puffered, and has no occasion to complain®— it must be of a
naturé injuring the public, in distinction from an individual, or
such a private injury as the public proteets the individual against,
for public reasons, - and, finally, it must be sufficient in amount
of evil to demand judicial notice.

What for this Chapter. — It is proposed, in this chapter, to pre-
gent some further general views of the act required in crime.
‘We shall lock at it more in detail in ehapters further on.

§ 432. Conspiring as an Act. — If two or more ¢ persons conspire

~to do a wrong, this conspiring is an act rendering the transaction
a erime, without any step taken in pursuance of the conspiracy.?

1 Ante, § 204 et seq. & Ante, § 212-214, 223-229.

CHAP. XXX.] GENERAL NATURE OF THE ACT. § 485

Statutes have modified. this rule in some of the States; as, in New
York, where under the Revised Statutes the result is.stated to be,
that, «in all cases, except agreements to commit felony upon.the
person of ancther, or to commit arson or burglary, the indictment
must contain -a charge of one ox more overt acts, one.-or more of

~which must be proved upon thetrial to. have been done to effect

the object of the conspiracy.”

§ 433, Neglect viewed as Act—- There arg cases in which men
are indictable for what the law calls neglect.® . A mneglect is. in
the legal sense an act. It is a departure from the order of things
established by law, —a checking of action.  If is'like a man’s
standing still while the company:to which he is attached moves
along, when we say, he le1ves the company. . On this principle, —

Continving Nulsance.— One under legal obligation to remove a
nuisance is indictable when he suffers it to continue.?

§ 434. Injurious Nature of -Act. — An act may be in 1tsel£ evﬂ, or
evil in consequence only of its tendency. -And though the state
does not punish a mere intent to do wrong, not developed into
any thing done.to the public injury, it often holds indictable .an
act which is indifferent in its” nature, but of evil tendency, and
prompted by an evil motive.! If a man were to go upon his own
land, and, as a trial of skill, discharge loaded fire-arms at a mark,
this would be in no sense harmful ; but if, with the intention to
tuke the life of a human- being, he aimed his gun at'a man, and
the charge accidentally hit the mark instead of the man, a
grave offence would be committed ; though the thing accom-
plished was in both the supposed instances the same. -

- § 435. Attempt. — Therefore, if a man intends te eommit a
particular crime, and does an act toward it, but is interrupted, or
some accident intervenes, so that he fails to accomplish what he
meant, he is still punishable. This is called a eriminal attempt.®

Morgan v. Bliss, 2 Mass. 111, 112; Mather, 4 Wend. 229, 250; The State ».
JConnell ». Reg., 11 Cl. & F. 155, 9 Jur. Norton, 3 Zab. 83,

% And see Chatfield ». Wilson, 28 Vi.
49; Morgan ». Bliss, 2 Mass. 111; Tay-
lor . Alexander, & Ohio, 144 ; Bancroft
v. Biizzard, 13 Ohio, 3). These are ¢ivil
cases; yet, viewed together, they ad-
mirably illustrate the doctrine of the
text.

3 Ante, § 204, 408.

+ Anie, § 230-254.
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¢ Commonwealth ». Manson, 2 Ashm.
81; The State ». Tom, 2 Dev. 569.

T Commonwealth v Judd, 2 Mass. 329,
837 ; Commonwealth . Tibbetts, 2 Mass.
636, 638; Commonwenlth ». Warren, 6
Mass, T4; People v. Mather, 4 Wend.
20 ; The State v. Cawood, 2 Stew. 360;
The State ». Buchanan, 5 Har. & J. 317;
Colline v. Commonwealth, 8 8. & K. 220;

25; Commonwealth ». Eastman, 1 Cush. -

189 Commonwealth ». McKiason, 8.8, &
R. 420; Sydserff v. Reg., 11 Q. B. 244;
FPeople . Richards, 1 Mich., 216; 'The
State ». Ripley, 81 Maine, 386; Reg. ».

* Turvy, Holt, 364; The State ¢. Noyes,

25 Vi. 415; Vol. IL § 192.
1 People », Chase, 16 DBarb. 495, 498;
Vol. IL § 192. And see People ».

? Bee ante, § 313 et seq.
% Indianapolia v. Biythe, 2 Ind. 76.

4 “The intent may make an act, in-
nocent in itself, criminal.” Rex o. Sco-
field, Cald. 847, 400, by Lord Mansfield
and by Buller, J, .And see the cases
eited ante, § 204, 206; also the chapter
beginning at § 823. :
- & Pust, § 723 et seq.

275



§ 485 'THE ACT REQUIKRED. [BOOK V.

And by this name “attempt” every act of this sort, which the
courts hold to be indictable, is, with us, known.! But,—
Endeavor short of Attempt (Procuring Dies for Counterfeiting). —
In England, an indictable endeavor, not proximate to the sub-
stantive crime intended, appears not to be termed attempt.
Thus the linglish judges snstained an indictment at the common
law for simply procuring dies to make eounterfeit half-dollars of
the currency of Peru. The statute would have been viclated
only on the making of the coin; and they considered, that the
mere procuring of the dies was not an act sufficiently proximate
to this offence to constibute an attempt. Still they held it to be
a sufficient wrong to be indictable. Said Jervis, C. J.: «This is
not an indictment for an attempt to commit the. statutable
offence, as was the case in Regina ». Williams?2 No doubt, if
that were the ease, this conviction must have failed, for here
there has been no direct attempt to coin; but this is an indict-
ment founded on the criminal intent, coupled with an act. I
will not attempt to lay down any rule as to what is such an aet
done in furtherance of a eriminal inteut as will warrant an indict-
ment for a misdemeanor, for I do not see the line precisely my-
self; but it is not difficult to say, that the act done in this case iy
one which falls within it. If a man intends to commit murder,
the walking to the place whers he purposes to commit it would
not be a sufficient act to evidence the intent, to make it an in-
dictable offence ; but in this case no one can doubt, that the pro-
curing of the dies and machinery was necessarily connected with
the offence, and was for the express purpose of the offence, and
could be used for no other purpose.” And Parke, B., observed:
«“ Had the prisoner, with the intent to coin, merely gone to Bir-
mingham with the object of procuring the dies for coining, and
* had not procured them, the act, I agree, would have been too re-
mote from the criminal purpose to have been the foundation of a
criminal charge. Am attempt to commit a felony is not the only
misdemeanor connected with it. It is a ‘misdemeanor to do any
act sufficiently proximate to the offence, with the intent of eom-
mitting it. Now, I do not see for what lawful purpose the dies
and apparatus could have been made. The case of statutory
attempts to commit felonies is very different; there, to support

1 Poat, § 724. . % Reg. v. Williams, 1 Den. C. C. 89.
276

CHAP, XXX.] GENERAL NATURE OF THE ACT. § 437

the conviction, proof must be given of an attempt to do the very
criminal act.”?

§ 436. Magnitude of Act — Proximity to Injury Intended. - Here
we come to one of the illustrations of the doetrine, that our law,
in the criminal department the same as in the civil, does not take
cognizance of things trifling and small.? Two questions concern-
ing the act are always to be considered together, — first, whether
it is of the sort which the criminal law takes cognizance of;
secondly, whether, being such, it has procceded far enough for
the law’s notice. And it must proceed more or less far — he
nearer or less near to the end meant — according as it is more or
fess intensely criminal in its nature,

§ 437. Bubstantive Offences in Nature of Attempt. - There are
some things which in law are techmically substantive offences,
while truly they are, in whole or in part, attempts only; and
they fall within the principle of attempts. For example, —

Uttering Forgery — (No Fraud accomplished). — If a statute for-
bids the putting off of a forged bank-note, with intent to defrand
the bank ; and one with this intent puts off the note to an agent
of the bank employed, unknown to him, to detect offenders, and _
s0 not imposed upon, —he commits the offence ; beeause the law
leaves it unimportant whether or not a fraud is effected, provided
it is attempted, and the putting off is complete.® And, —

Burglary. — If a jman in the night-time breaks into a dwelling-
house, intending to commit thercin some act which in law is
felony, he is guilty of burglary, whether he succeeds in doing
what he meant or not.? Likewise, —

Perjury. - Perjury appears to be regarded as an attempt (to
subvert justice in a judicial proceeding); for a man commits this
offence who testifies to what he believes to be false, or what he
knows nothing about,® though it turns out o be truef So—

1 Reg. ». Roberts, 38 Eng. L. & Eq.
643, Dears. 539, 25 Law J. w. 8. M. C. 17,
The language of the judges, quoted in
the text, is copied from the English Law
& Equity report, differing verbally from
the report of Dearsly.

? Ante, § 212-214, 223229,

¥ Kex ». Holden, 2 Taunt. 334, Russ.
& Ry. 154, 2 Leach, 4th ed. 1019; Vol
I § 605, And see, as ilustrative, Cas-
sels r. The State, 4 Yerg. 149; Wright v.
The State, 5 Yery. 1564,

1 The State » Wilson, Coxe, 439;
Commonwealth v. Newell, 7 Mags. 245;
Rex r. Hughes, 1 Leach, 4th ed. 405, 2

‘Fast P.C. 491; Rex ». Enight, 2 East

P, C. 519; Anonymous, Dalison, 22; Vol
II. § 90, 109-113.

5 People ». McKinney, 8§ Parker C. C.
510, .
¢ Rex v. Edwarde, 2 Russ. Crimes, 8d
Eng. ed. 597, and the other authorities
there cited; 1 Hawk, P. C. Curw. ed.
p- 433, § 6; Vol. IL § 1043, 1044,
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: ~TPreason.— Tt is not essential, in treason, that the treasonable
purpose be successful ; therefore, if letters to an enemy are inter-
cepted; they may still constitute a-sufficient overt act.!
.+ § 438. Isjurious Nature of Act, continued. — But, unless the act
i8 within some exceptional principle, as in'the cases just stated,
it must be in its own nature criminal, or tending to mischief, or
-prohibited by law; and no offence is committed when one, sup-
-posing himself to be executing some evil design, yet mistaking
faets, accomplishes -neither the wrong meant nor any thing else
of a publicly injurions nature.? Thus, —

.. Robbery — (Pear, or not). — To constitute a robbery, if there is
no violence, actual or constructive,? the party beset must yield
through fear ; and, when his fears are not excited, but his secret
motive for parting with his money is to prosecute the offender,
this crime is not. committed.* But if there is an assault which
would furnish ‘a reasonable ground for fear, the robbery is com-
plete, though the person assaulted relinquishes his money for the
‘purpose of bringing to punishment the wrong-doer® In like
manner, —

- . Falue Pretences — (Collecting Debt — Pretence without Effect). —
Under the statutes against. false pretences, it is not indictable to
induce one by the pretence to pay what he justly owes; because
he is not thereby legally injured. And nothing is a false pre-
‘tence which -has no tendency to, and doos nqt, induce a man to
part with his goods ; since it neither harms nor tends to harm.?

§ 439. What the Aim of this Discussion. — The purpose of these
illustrations is to help us to some general views, not to furnish
that complement of doctrine which alone can be the safe guide
for the practitioner: as, when we would examine a city, to be-~
.come familiar with its streets, its buildings, and its people, we
first look upon it from some eminence, and there gain a general

t Rex v. Jackson, 1 Crawt. & Dix .
€. 149. And see Rex v. Gordon, 2 Doug,.
590; 1 East P. C. 68,

2 And see ante, § 204, 330.

3 ] Rusa. Crimes, 3d Eng. ed. 875, 879,
§91, 892,

4 Rex ». Fuller, Russ. & Ry. 408;

‘Reane’s Case, 2 East P. C, 734, 2 Leach,
4th ed. 616, 1 Rues. Crimes, 3d Eng. ed.
800 ; Rex », Jackson, 1 Rosa. Crimes, 3d
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Eng. ed. 892, 1 East P, C. Addenda xxi.;
Vol. IL § 1174, 1176,

5 Norden’s Case, Foater, 129, 1 Russ,
Crimes, 5d Eng. ed. BBO, 8§91, 892.

¢ People ». Thomas, 3 Hill, N. Y. 169;
Rex v Williams, 7 Car. & P. 864 ; Vol.
IL. § 486,

1 Commonwealth v. Davidson, 1 Cush.
83; Rexw. Dale, 7 Car. & P.852; The

_State v. Little, 1 N. H. 257, 258; Vol. IL

§ 438-456, 461-464.
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idea of its situation, magnitude, and larger aspect ;- then, descend-
ing, take our more exact-ochservations, relying, for positive
knowledge, mostly on the Iatter. - One or two more illustrations
of the dootrine-of the last section may be helpful to this end.
 §440. Treason — (Mistaking Priends for Enemy). — Even in
treason, which, we have seen,? is an offence in the nature of an
attempt, if a man intending ‘to go-over- to the enemy mistakes
some troops of his own eountry for the enemy’s, and goes to
them, he does not become thereby a traitor? So, —

Btedling Letters not Bubjéct of Larceny.— Under the English
statutes against larceny of letters from the post-office, —con-
strued to apply only to those depesited in the erdinary way,—if
a letter is dropped in for the purpose of detecting a suspected
carrier, and: this carrier steals it, supposing it to have come in the
usual course, he is not guilty.® Also,—

Resisting Officer without Warrant. — It appears, that, where one
is justified in resisting an officer by reason of his having no war-
rant or an imperfect one, the justification is effectual equally
whether the person resisting knew the fact or not* Likewise, —

Perjury when Proceedings Invalid. — Perjury cannot be com-
mitted when the proceedings in court, in eonnection with which
the false oath is taken, have no legal validity, but are simply
void.8 '

§ 441, Shooting in Ignorance of Justifying Pact — In England, a
constable was indicted under a statute for shooting at a man with
intent to do him grievous bodily harm. The man was committing
what would be a misdemeanor if a first offence, or a felony if a
second: in the former alternative, the shooting would be un-
lawful ; in the latter, lawful. In fact, this was a second offence,
but the constable did not know it, therefore the judges held him
to be guilty of the statutory crime.® This decision eannot be
reconciled with the prineiple, believed to be sound, and sustained
by various cases already cited in this chapter, that a defendant

1 Ante, § 437. 4 See Foster, 311 ef seq. ; T East P. O,
2 Respublica ». Malin, 1 Dall. 23. 326 et geq.
* Reg. v. Rathbone, 2 Moody, 242, & Rex v Cohen, 1 Stark. 611,
Car. & M. 220; Reg. v. Gardner, 1 Car. . & Reg. » Dadson, 2 Den. C. C. 35,
& K. 628. As to the statutes of the Temp. & M. 885, 14 Jur. 1051, 1 Eng. L.
United Statea on this subject, sec United & Lig. 666. !
States » Foye, 1 Curt. C. C. 364. And
ece Vol IL § 904, note, par. 6.
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may rely on any fact which justifies him in law, though he was
ignorant of it when the transaction occurred. If one should go
out and take the life of a wild monster, believed by him to be
human, but a scientific examination should disclose that it was
not,— would he be guilty of murder? No lawyer probably
would so hold!

. §442. conclusion. -~ If these general views concerning the
nature of the act seem, at some places, to be indefinite, they are
as exact as the adjudications at present existing will enable a
writer to make them, and perhaps as exact as in the nature of
things they can ever be made. The complications of human
affairs are vast, and it is not possible that, in & brief ehapter, the
products of all their changeful forms-—as well those which are
to arise as those which have already transpired — should be, in
perfoct outline, presented.

1 And see, for further illustrative mnd by accident does not kill an English-

matter, Rex ». Ady, T Car. & P. 140;
Reg. v. James, 2 Den. C. C. 1, 12, note;
Rex » Lovel, 2 Moody & R. 39. Aiso,
The Abby,5 Rob. Adm. 231, 264, where
Lord Stowell observed: “ If a man fires
& gun at sea, intending to kill an Eng-
lishman, which wonld be legal murder,
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man, buf an enemy, the moral guilt is
the same, but the legal effect is different.
The accident has turned up in his fevor;
the ¢riminal act intended has not been
committed, and the man is innocent of
the legal offence,”

CHAP. XXX1.|] HOW SUBJECT OF ACT DIVIDED. § 446

CHAPTER XXXI.
HOW THE SUBJECT OF THE ORDINAL ACT MAY BE DIVIDED.

§ 443. Scope of this Chapter.—— The object of this chapter is
simply to look at the act which, in connection with the intent,
constitutes erime, and inquire into what divisions this criminal
thing may be separated, for the purposes of the minuter investi-
gations which are to teach us what is, and what is not, indictable
at the common law..

§ 444. Blackstone's Division of Crime, — Various divisions have
been proposed or adopted; Blackstone’s is as popular as any,
thus: 1. Offences against God and religion; 2. Offences against
the law of nations; 8. Offences against the king and -govern-
ment ; 4. Offences against the commonwealth ; as, against public
justice, public peace, public trade, public health, public economy ;
5. Offences against individuals; namely, against their persons,
their habitations, and their property.

$ 445. Purposes of Division.— Whatever division of crime we
make, it is arbitrary, — a mere device of an author to bring the
subject aptly to the comprehension of “his readers. The law
itself is a seamlegs garment on the body politic. Perhaps, in the
hands of Blackstone, his division was, for his book, the best. In
the hands of the present author, and for this work, another will
be better. In theory, there is no choice in divisions; the ques-
tion is a mere practical one, and that is the best by which the
particular author can convey the clearest and most exact idea te
his readers.

§ 446. Division in Present Work. — In this work, we shall con-
sider, in successive chapters: 1. The protection of the criminal
law to the government, in its existence, suthority, and functions;
2. Its protection to the relatious of the government with other
governments; 3. Its protection to the public revenue; 4, Its
protection to the public health; 5. Its protection to the public
morals, religion, and education; 6. Its protection to the public
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wealth and to population; 7. Tts protection to the public con
venience and safety; 8. Its protection to the public order and
tranquillity ; 9."Tts protection to individuals; 10. Its protection
to the lower animals.

§ 447. Oservationa on this Division. — If the purpose of division
were to make the chapfers of equal length, this one would be
unfortunate. But it will enable us to traverse the whole field, and
keep constantly within the subjects indicated by the titles to the
several chapters. Thus it will accomplish all that any divisions
can do. :

- § 448, Uses of these Chapters on the Act.— The question first
presenting itself to a practitioner asked for-advice in a criminal
eause, on whichever side, is, whether or not the thing assumed to
have been done is a erime. To enable him to answer this ques-
tion is the purpose of this series of chapters.  Their usefulness,
in localities where there are common-law crimes, as there are in
most of our States, is obvious. But they are almost as important
in those States in which all crimes are statutory. This arises from
the fact; that the statutes are to be construed by the rules of the
common law, and so are never truly understood by one ignorant
of it.l :

- §449. What accomplisked in these Chapters. — No book can be
80 written as to enable persons mmaequainted with the subject to
decide, at a glanee in it, on the indictability of a transaction in
question. ‘So- many considerations enter into every inquiry of
this sort, — it depends so much on technical reasoning, so much
on gpecific precedent, so much on principles of law which no
author can crowd into his index in a way to enable a reader to
find them, so much on combinations of thought possible only to a
trained mind, — that, unless one has studied, not merely law in
general, but eriminal law in particular, it is useless for him to
consult & book in an emergency, however well it may be written,
He must first study the book ; and, if he will not do this, honesty
demands that he withhold advice on a question of this nature,
Bat, if he will first carefully read the whole of these ele-
mentary discussions, he can then investigate, in the usnal methods,
‘s particular topic with effect.

1 Stat. Crimes, § 6, 7, 75 82, 88, 114, and many other places.
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- CHAPTER XXXIL

PROTECTION TO THE GOVEBNMENT IN- ITS EXISTENCE, AU-
THORITY, AND FUNCGITONS,

- §450. People and- Governient fnséparable.-—It was a cardinal
doctrine with our English ancestors, that the king was for the
people, and their interests and his: were inseparable. Much
more, in our country, where, in a higher-sense, the government
is of the people, a part of whom it is, are they and the govern-
ment one in interest.: Indeed, neither can exist without the
other. Hence— S ] ]

§ 451. Protectiod to: Government. — There is nothing So;dll‘ecﬂy
and certainly injurious to the whole people as an act aga.mst the
existenee of the govérnment, or its authority, or im‘pe-dmg any of
its functions. Nothing, therefore, is more clearly indictable than
such an act, even a minute one, if not too trivial! for the law’s
notice. Yet plain and undisputed as this pro'position is, there
are, apparéntly within it, acts which occupy disputable groun-d,-
others which were once indictable but are not now, and still
others which are indictable now, yet formerly they were not.
For the conditions of - society, the views of mankind, and the
positive enactments change in some degree from age to age,
though in the main they are in all ages the same.

§ 452. Popular Interests and @Governmental blending. —- In an_old
book,? written for the people, and obnoxzious to kings because
coneeding too little to thém, the anthor, in praise of Edward IIL.,
says: “ He had a rule upon his private expenses,a good gloss
upon the public, and a platform for thie augmenting of the treasure
of the kingdom, as well for the benefit of the people as of the

- ‘1 Ante, § 212 et eeq. .+ yindication of the ancient way of Parlia-
. % % An Historical snd Political Dis- ments in England. Collected from some
eourse of the Laws and Government of manuscript notes of John Selden, Esq.,
England, from the first times to the end by Nathaniel Bacon, of Gl;:ly"s Inn, Esq.,
of the Reign of Queen Elizabeth ; with & 6th ed. &e,, London2,8 1;60
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Crown.” Although he « was a king of many taxes alove all his
predecessors, yet cannot this be interpreted as a blot to the honor
of the law or liberty of the people ; for the king was not so unwise
as cither to desire it without evident cause, or to spend it in secret,
or upon his own private interests ; nor so weak and irresolved as
not to employ himself and his soldiers to the utmost to bring to
pass his pretensions ; nor so unhappy as to fail of the desirable
issue of what he took in hand. So as, though the people parted
with much money, yet the kingdom gained much honor and re-
nown ; and, becoming a terror to their neighbors, enjoyed what
they ha.d in fuller secunty, and so were no losers by the bargain
in the conclusion.”

§ 453. Compelling to Work — Fixing Wages. — And this good

king, not only taxed the people, but compeiled men to work, and

fized by law the wages. “ A sick and very crazy time question-
less it was, when the clexgy were stately, and the poor idle. The
priests’ wages for this cause are now settled; and they that
would get much must get many littles, and do much. But the
greater sore was amongst the poorer sort; either they would not

serve, or at such wages as could not consist with the price of the

clothes, and the subsistence of the clothier. Laws, therefore,
are made to compel them to work, and to settle their wages; so
as now it is as beneficial to them to serve the meaner sort of
clothiers as the richer sort: for the master must give no more,
nor the servant take more ; and thus became labor eurrent in all
places.”1
§ 454. Work and Wages, continued.— In just principle, there
is nothing which a government has more clearly the right to do
than to compel the lazy to work, and nothmg is more absolutely
beyond its jurisdiction than to fix the price of labor. In the time
of Edward III. it might have been in a sense pardonable to do
_the latter, while highly commendable to do the former. Even
the former would not be tolerated by the sentiment of the present
age, except as to paupers and criminals. Yet it ought to be, if
necessary. And the reason is, that men are dependent on one
another, and people and government are mutnally dependent;
" while, at the basis of all prosperity, and even life itself, lies
active industry, He who lazes his life away, or spends it in use-

1 Discourse, ut sup. Part 2, p. 38-41.
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less sports, lives, directly or indireectly, at the public expense,
and pays nc equivalent for what he eats, drinks, or wears. He
does what is as intrinsically dishonest as to pilfer from door to
door. If he has inherited money or lands, this inheritance has
come to him through the laws of the country, and as such is the
gift of the country ; and, so far fiom its justifying him in pursu-
ing a life of idleness or dissipation, it places him under a still
greater obligation to work.

§ 455. Idleness as a Crime. — The English ‘statutes thus re-
ferred to have probably all been repealed; but, if they had not,
we should know, as a result of the altered opinions upon labor
pervading the United States, that they are not to be deemed a
part of the common law which our forefathers brought to this
country from England. Yet we see also, that, in just principle,
wilful idleness in any persom, male or female, rich or poor, is
criminal ; and, if two things existed together which d6 mnot, —
first, if just views on the subject of labor prevailed, and, sec-
ondly, if the punishment of idleness ag crime were practically
expedient, — then idlencss should be indictable with us now.
Hence, —

As to what is Common-law _Crime.—:[f' we would determine
whether or not a particular thing is punishable by our unwritten
law, we are not only to inquire whether it-is competent for the
government to punish it, but whether ite punishmenrt is expedi-
ent, and accords with the eurrent understanding of the enlight-
ened mind of the country, particularly as expressed in judicial
decision.? If decision has pronounced neither one way nor the
other in this country, we are to inquire what was the law of Eng-
land when this country was settled, and whether any sufficient
reason appears why such law should not be deemed to have
traversed the ocean with our forefathers and become established
here, '

§ 456. Treason. — The heaviest offence known to the law is
treason ; because, with governments, as with individuals, self-
preservation is the first duty, taking precedence of all others.
In this country, treason is either against the United States or a
patticular State2 In England, the crime is of wide range ;® but

1 And see ante, § 42. * Sea Vol IL § 12061207,
2 Ante, § 177. _
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in this country it has been greaily limited, treason against the
United States consisting “only in levying war against them, or
in adhering to their enemies, giving them aid and comfort,”1
And, in most of the States, the offence against the State has been
restricted within nearly or quite as narrow limits.?

§ 457. Obstructions of Government less than Treason. — But it is
not the whole duty of a subjeet to abstain.from the overthrow of
the government. He shounld avoid what tends to its overthrow ;
nor should he weaken it, or bring it into contempt, or obstruct its
functions ir any of its departments.. And he should render to it
his active aid whenever oceasion demands, . Therefore every act
or neglect, in violation of what is- thus pointed out as duty, is,
when sufficient in magnitude,® eriminal. Thus, — .

Bedition.— In England, there are various misdemeanors, which,
not amounting to.treason, are of like nature with it, known under
the general name of sedition ; such. as libels upon the govern-
ment, oral glanders of it, riots to its disturbance, and the like?

! Conet. U. 5. art. 3,§8,c. 1. And
gee Vol. IL § 1214-1222 ; Charge on Law
of Treason, 1 Story, 614; United States

v. Hoxie, 1 Paine, 266 Ex parte Boll-

man, 4 Cranck, 75; Respublica ». Mc-
Carty, 2 Dall. 86 ; Respublica ». Malin, 1
Dall. 33; Respubliea » Carlisle, 1 Dall.
35 ; United States v, Vigol, 2 Dall. 346 ;
Dhnited States » Burr, 4 Cranch, 469;
United States ». Hanway, 2 Wal, Jr. 139;
United States v. Mitchell, 2 Dall. 348,

2 As to New York, see Poople o
Lynch, 11 Johna. 549. See also, as to
several of the States, 8 Greenl. Ev. § 287,

& Ante, § 212 et 8eq. ]

¢ 1 Hale P. C. 77; 1 East P. C. 48,49;
Stroud’s Case, 3 Howelt 5t. Tr. 235; Rex

- v. Frost, 22 Howell 8t. Tr. 471; In re
Crowe, 8 Cox C. C. 128, Tu Archbold it
fs said: *A man may lawfully diecuss
and criticise the measures adopted by the
queen and her ministers for the govern.
ment of the country, provided he do it
fairly, temperately, with decency and
respect, and without imputig to them

Rex ¢, Lambert, 2 Camp,. 898. . , . If a
man curse the gueen, wish Ler ill, give
out scandalous stories concerning her
{se¢ Reg. v. Harvey, 2 B. & C. 267, 3 D.
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& R. 484), or do any thing that may
leszen her in the esteemn of her subjects,
may weaken her government, or may
raise jealousies between her.and her peo-
ple, . . . all these are zedition. Tn Rex
v. Tutchin, 5 Harg. 8t. Tr. 627, 532, Holt,
424, Lord Holt said, that, if men shall
not be called to mccount for possessing
the people with an ill opinion of the gov-
ernment, no government can sohsist;
nothing can be worse to any government
than to endeavor to procure animositieg
a8 to the managemecnt of it; this has al-
ways been looked upon ag & erime, and
no povernment can be safe unless it be
punished,” And Lord Ellenborough, in
Rex v. Cobbett, Holt on Libel, 114, Stark.
on Libel, 622, seid, that, if a publication
be calculated to alienate the affections of
the people, by bringing the government
into disesteem, whether the expedicent
resortad to be ridienle or obloguy, the
writer, publisher, &c., are punishable.
And whether the defendant really im.

-tended, by hiz publication, tp alienate
any corrupt or improper motive, See

the affections of the people from the gov-
erntent, or not, i3 not méiterial ; if the
publication be calenlated to have that
effect, it ia a peditious libel. Rex ». Bur-
dett, 4 B. & Ald. 55; Rex v. Harvey,

OFAP. XXXTI.] PROTECTION TO GOVERNMENT, § 459

Offences of this sort against the United States could be punished
only under a statute,! and there has been little occasion for pur-
suing like offences against the States. Moreover, with us, popular
sentiment tolerates great latitude in the discussion of govern-
mental affairs. We have, therefore; no cases informing us to what
extent sedition is an offence at- common law in our States.

§ 458, Refusal to accept Office. — The government can be car-
ried on only by officers. Therefore, as already observed,? a refu-
sal, without lawful excuse;® to accept a public office to which one
has been elected, is indictable.* Happily there is in this counfry,
widely diffused, a commendable willingness to do this duty;
therefore indictments for the breach of it are rare. DBut though
this doctrine is of little practical applicability with us, it plainly is
a part of our common law. For a like reason, —

- § 459. Breaches of Official - Duty — (Ministerial :Glstinguished from
Judicial). — Any act or omission, in disobedience of official duty,
by one who has accepted public office, is, when -of public concern,®
in general, punishable as a crime.® This is particularly so where
the thing required is of a ministerial or other like nature, and
there is reposed in the officer no discretion.” DBut this doctrine

has its exceptions and qualifieations ; thus, —

supra.’”  Archb. Crim. PL. & Ev. 13th
Yond. ed. 831, 682. For sedition under
the “cotch Iaw, see Sinclairs Cese, 23
Howl St. Tr. 778 ; McLaren’s Case, 83
Howel. 8t. Tr. 1.

1 Ante, § 199,

2 Ante, § 246 ; Reg. ». Vincent, 9 Car.
& P, 91; Rex v. Burder, 4 T. R. 778.

¥ Attorney-General v. Read, 2 Mod.
2095; llex w. Grosvenor, 1 Wils. 18, 2
Btra. 1193; Rex v. Denison, 2 Keny. 2569 ;
Rex v. Prigg, Aleyn, 78; The Stule v,
MecEntyre, 8 Ire. 171, .

* As to the form of the procedure, ses
Crim, Proced. IT. § 820-822.

& Ante, § 232, 235, 243-246. A pri-

vate person injured may have his action
against the officer for damages. Jenner
v. Joliffe, O Johns. 381. See ante, § 237
and note, 264,

¢ The 8tate ». McEntyre, 8 Ire. 171,
174; Reg. v. Neale, 9 Car. & P. 431;
Respublica ». Montgomery, 1 Yeates,
410; Reg. ». James, 1 ¥ng. L. & Eq. 552,
2 Den. C. C. 1, Temp. & M. 300, 14 Jur.

040 ; Rex ». Howard, T Mod. 307; Rex ».
Angell, Cas. temp. Hardw. 124 ; Anony-
mous, 6 Mod. 95; Crouther’'s Case, Cro.
Rliz. 654; Smith v. Langham, Skin. 60,
61; W.'s Case, Lofft, 44; Adams v. Ter-
tenants, Holt, 179 ; The State v. Leigh,
3 Dev. & Bat. 127; Rex v. Commings, 5
Mod., 179; Rex v Hemmings, 3 Balk,
187 ; Smith’s Case, Syme, 185; Wilkes
. Dinsman; 7 How. U. 8 89; Rex »,
Barriaon, 1 East P, C. 382; Reg. » Buck,
6 Mod. 308; Mann v. Owen, 3 B. & C.
696, 4 Man. & R. 449; Rex v. Boolie, 2
Bur. 864; 8. ¢. nom. Rex v. Booty, 2

Keny. 475; Bex v Fell, 1 Salk. 272,1
Ld. Raym. 424; Reg. v. Trrey, 6§ Mod.
80; The State v. Buxton, 2 8wan, Tcnu
b7. :

. ¥ Rexv. Osborn, 1 Comyns, 240; Com-
monweslth v. Genther, 17 5. & R. 135;
People ». Norton, 7 Barb. 477; Anony-
mous, Lofft, 185; Rex v. SBeymour, 7 Mod.
882 ; The State ». Maberry, 3,.8trob. 144;
Taylor ». Doremus, 1 Harrison, 473;
Stone v. Graves, 8 Misso. 148 ; The State
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§ 460. Judicial — Ministerial, with Discretion.— One serving in
a judicial or other ecapacity in which he is required to exercise a
judgment of his own, is not punishable for & mere error therein,
or for a mistake of the law.! His act, to be cognizable erimi-
nally, or even civilly, must be wilful and corrupt? And if it is
strictly judicial, and he is, for instance, a justice of the peace, and

‘has jurisdiction, he will not be liable to the suit of the party,
however the law may be as to a eriminal proseeution,® though
corruption is alleged.* To allow such an action would be inpoli-
tie ; and, since other remedies are open, needless.

§ 461. Legislator — (Contempt — Impeachment — * Civil Officer”).

— The king, according to English Iaw, can do no wrong ; that is, -

he is not punishable, in any form, for what he does® In this
country, there is no king, and no official person is so completely
exempt as he.* DBut nearest to him, in this respect, is the legisla-
tor, acting officially.” If a legislator misbehaves himself, the leg-

v, Staleup, 2 Ire, 50. And see Arnold ».
Commonwealth, § B. Moor. 109; Stod-
dard ». Tarbell, 20 Vi, 321,

L Ante, § 209,

2 The State v. Porter, 2 Tread. 694 ;
FPeople ». Coon, 16 Wend. 277; In re
—— 14 Eng. L. & Eq. 151, 18 Jur. 995;
The State ». Odell, 8 Blackf. 398; Reg.
v. Badger, 6 Jur. 994 ; Commonwealth ».
Rodes, 6 B. Mour. 171; Lining v. Ben-
tham, 2 Bay, 1; The State ». Johnson,
2 Bay, 383; The State ». Gardner, 2
Misso. 28; The State » Glazgow, Con-
ference, 38; Cooper v. Adame, 2 Blacki.
294 ; People ». Norton, 7 Barb. 477 ; Rex
v, Phelps, 2 Keny. 670; Rex ». Okey, §
Mod. 46; Rex ». Allington, 1 Stra. 678;
Garnett ». Ferrand, 8 B. & C. 611,99 D. &
R. 857; Rex ». Webb, 1 W, Bl 19¥; Rex
v. Halford, T Mod. 193; Rex ». Seaford,
Justices, 1 W, Bl. 432; Rex ». Lediard,
Say. 242 Cope v. Ramaey, 2 Heisk. 197;
Downing ». Herrick, 47 Maine, 462.

& Bee post, § 462,

4 Pratt v. Gardner, 2 Cugh. 63; Flayd
. Barker, 12 Co. 23, 25; Cunningham »,
Bucklin, 8 Cow. 178 ; Garnctt ». Ferrand,
6 B.&C. 81,9 D. & R.657; Tyler w
Alford, 38 Maine, 580 ; Broom Leg. Max.
24 ed. 81; Furr ». Moss, 7 Jones, N. C.
5256; Kelley v. Dresser, I1 Allen, 81;
Weaver v. Devendorf, 3 Denio, 117;
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Steele ». Dunham, 26 Wis, 393, Beo
Cooper v. Adams, 2 Blackf. 204 ; Linford
v. Fitzroy, 13 Q. B. 240, 3 New Sess. Cas.
4838 ; Muse ». Vidal, 6 Munf. 27; Cole-
man v. Frazier, 4 Rich. 146; Sthreshley
v. Fisher, Yardin, 267; Alcxander o,
Card, 3 R. I. 145; Bessell ». Wilson, 1
Ellis & B. 489, 22 Law JI. n. 5. M. C. ¥4,
17 Jur. 664, 18 Eng.-L. & Eq. 294; Hil
v. Sellick, 21 Berb. 207. But see Gar-
field v. Douglass, 22 TIL. 100. No Juris-
diction. — If the magistrate has no juris.
Ziction, he is not protected. Suilivan ».
Jones, 2 Gray, 570; Piper ». Pearson, 2
Gray, 120; Clarke ». May, 2 Gray, 410;
Tracy v. Williams, 4 Cono. 107 ; Grumon
v, Raymond, 1 Conn. 40; Bradley v.
Tisher, 13 Wal. 835; 860 ; Lange v. Bene-
dict, 45 How. I'r. 466. And so0 also of the
members of a court-martisk Wise n,
‘Withers, 3 Cranch, 331. And see Macon
v. Cook, 2 Nott & McC, 379; Shoemaker
v. Neshit, 2 Rawie, 201, Naval Com-
mander. — As to a naval zommander,
see Wilkea v Dinsman, 7 Hrw. U. 8. 80,

% Broom Leg. Max. 2d ed. 40,

% 1 Kent Com, 289,

T SBtory Const. § 795; 1 Kent Com.
235, note ; Lord Brougham in Ferguson
». Kinnoull, 9 CL & F. 251, 289,200; Mr.
Justice Coleridge, in Howard v. Gosset,
May Parl. Law, 2d ed. 151,
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ialative body can deal with him for the contempt.! Yet it is the
better doctrine, that he is not a * civil officer,” subject to im-
peachment, within the meaning of the Constitution of the United
States ;2 and- opinions of great weight have been expressed
egainst his being impeachable on general principles.?

. § 462. Indictable or not — (Legialators — Judges - Jurors — High
Governmental Officera — Justices of Peace).—- It is sufficiently set-
tled, that legislators,t the judges of our highest courts and of all
courts of record acting judieially,® jurors,® and probably such of
the high officers of each of the governments as are intrusted with
responsible discretionary duties,” are not liable to an ordinary
criminal process; like an indictment, for official doings however
corrupt. There is some apparent authority for including with
them justices of the peace, in respect of things judicial, and
within their jurisdiction ;® but the plain weight of authority,
probably of reason also, excludes them ; holding them liable to
the ordinary criminal processes, though not to the civil as we
have seen,? in cases of corruption, not of mere mistake or error.?

L May Parl, Law, 2d ed. 60, 70, 78,
102; 1 Kent Com. 235, 236; Anderson ».
Dann, 6§ Wheat. 204. A Massachusetis
case decides, that the. House of Repre-
sentatives of the Commonwealth haa
power to expel & member; and the
courts can inguire neither why it ex-

-pelied him, nor whether .it. gave him dune

opportunity for defence ; but, when he

cleims a privilege ae member before a

judicial tribunal, the fact of his expul-
sian is conclusive against him. Hiss v,
Bartlett, 3 Gray, 468. And see Vol IL
§ 247. -

2 Story Const. § 7193, 794

- & Story Const. § 786; 1 Kent Com.
235, note, . Lord. Coke says, that, “if
any lord of Parliament, spiritual or tem-
poral, have commitied any oppression,
bribery, extortion, or the like,” he may
he impeached, 4 Inst. 24, :

+ Ante, § 461, and suthorities cited in-

the notes. . .
5 1 Hawk. P. C. Curw. ed. p. 447, § 8;
Yates r. Larsing, §.Johns, 282, ¢ Johns.

-895; Cunringham ». Bucklin, 8 Cow.

178; Hammond o. Howell, 2 Mod, 218;
Floyd v..Barker, 12 Co, 23, 25. Judge,

- a8 to Ciwil Buik. — Neither-is the judge

YOL, I 19

linble to & civil suit. Ante,§460; Ham
ilton ». Williams, 26 Ala. 627 ; Yates ».
Lansing, & Johas. 282; Taylor » Dore-
mus, 1 Harrieon, 473; Stone ». Graves, 8
Misao, 148;: Lenox ». Grant, 8 Misso.
244 ; Upshaw ». Qliver, Dudley, Ga. 241;
Morrison ». McDonald, 21 Maine, 660.
Otherwise, if he knows he acts withons
jurisdiction. Lange ». Benediet, 45 How.
Yr. 4686 ; Bradley ». Fisher, 13 Wal. 335.

8 1 Hawk. P. C. Curw. ed. p. 447, §6;
Yatee r. Lansing, &6 Johna. 282, 208; yet
see Rex v. Bynon, 2 Show. 504. See
Wyld ». Cookman, Cro. Iiliz. 402.

¥ 4 Bl Com. 12t ; 2 Woodd. Lect. 355.

B The State v. Campbell, 2 Tyler, 177;
Yates ». Lansing, supra ; Floyd v Barker,
12 Co. 23, 25.

% Ante, § 460.

¥ Wallace ». Commonwealth, 2 Va.
Caa, 130; Commonwealth v. Alexander,
4 Hen. & Munf. 622 ; Rex v. Borron, 3
B. & Ald. 432 ; People ». Norton, 7 Barb.
477, 490; Rex # Harrison, 1 East P. C,
882: Rex » Seaford Justices, 1 W. BL
432 ; Rex ». Smith, 7 T. R. §0; Rex =
Fielding, 2 Bur. 719; Rex v. Allington,
1 Séra. 678; Lord Brougham, in Fergu-

son v, Kinnoull, 9 Cl. & F. 251, 200; Rex
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Impeachable or not. — Judges, not jurors, and the high officers
mentioned other than legislative, are answerable in another form,
impeachment. :

§ 463. Effect of Impeachment — (Indictment afterward ). — Ac-
cording to the English practice, the officer impeached may suﬂ"o-ar,
not only the forfeiture of his office, but also any other penalties
known to the law, even the deprivation of life.! But the Consti-
tution of the United States provides, as to the national officers,
that «judgment in cases of impeachment shall not extend further
than removal from office, and disqualification to hold and enjoy
any office of honor, trust, or profit under the United States ; but
the party convicted shall nevertheless be Hable and subject to

indictment, trial, judgment, and punishment according to law.

"y

As the United States courts have no common-law jurisdiction,?
doubtless they eannot take up a case after judgment is rendered
on the impeachment, and proceed to convietion, without the aid
of a statute. But some of the State constitntions have similar
provisions ; and it would be an interesting question, whether,
after a judgment by impeachment and removal from office, or
before, a court of ordinary criminal jurisdiction could, without
help from a statute, inflict for the crime the additional penalty

which in England the House of
impeachment, would impose.

». Okey, 8 Mod. 45; Rex ». Phelps, 2
Keny. 570; Rex ». Davis, Lofit, 62; In
re Fentiman, 4 Nev. & M. 126, 2 A. & E.
127 ; Rex v. Brooke, 2 T.R.180; Rex v
Jones, 1 Wils. 7; Rex ». Cozens, 2 Doug.
436; Jacobs v. Commonwealth, 2 Leigh,
709; Rex ». Angell, Cas. temp. Hardw.
124; The State ». Gardner, 2 Misso. 23 ;
Lining v. Bentham, 2 Bay, 11 The State
v. Johnson, 2 Bay, 385; In re —, 14
Eng. L. & Eq. 1561 ; People » Coon, 15
Weand. 277 ; The State ». Porter, 2 Tread.
694 ; Rex v. Rye Justices, Say. 25; Rex
v. Baylis, 83 Bur. 1318; Rex v. Jackson,
Lofft, 147; Rex v. Wykes, Andr. 233;
Rex v. Harries, 13 East, 270; Rex ».
Bishop, 5 B. & Ald. 612; Reg. ». Jones,
9 Car. & P. 401; The State v. Porter, §
Brev. 175; and other cases cited asnte,
& 459, 460. In some Btates it is so by
statute. Wickersham v. People, 1 Scam.
128, As to Texas, see The Sate v. Bald-
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Lords, on conviction under the

win, 89 Texas, 76 ; The State v. Baldwin,
39 Texas, 155,

1 May Yarl. Law, 2d ed. 474-476; 2
Wooidd. Lect 864, 865; 8Story Coust
T84,

% Const. U. 8. art. 1, § 8; Story Const,
§ 759, 760, 781

& Ante, § 189 ef seq.

t See, as helping at pome of the ateps
in thia inquiry, ante, § 14, note, 188; 1
Bishop Mar. & Div. § 680-682; 2 Th.
§ 291, 292; Btat. Crimes, § 171. Relat-
ing to the subjects of this and accompa-
nying sectione, the following are some —

1. Purther Views — {Executive Of~
ficer).— In onr system of government,
where the execative, legislative, and ju-
dicial fanctions are dietinet, —-pee the
discugsion in the chapter concerning mili-
tary and martial law, ante, § 43 ct seq.,
— there seems to be ne good reason why
- an executive officer should be required

CHAP. XXXTI.] PROTECTION TO GOVERNMENT. § 464

§ 464. officer de Facto ~ De Jure. — In the actual affairs of gov-
ernment, a man sometimes holds an office to which he has not
been duly appointed. But if he does the duties of it, under color
of title, he is called an officer de facto; and his official acts are
binding on third persons,! though they are said not to be valid in

to answer, in the judicial tribnnals, for a
departure from duty, on any other prin-
ciples than wonld prevail if he were &
Jadicial officer, sued or indicted in respect
of alleged error or corrupiion in that
office,

2. It cannot be, that, under any cir-
cumstances, thore who administer our
gnvernment in one of its depariments
should be justly entitled {o overrule what
those of another department decide, or to
inflict punishment on them when acting
honestly and within the general rcope of
their official duties. If it were proper to
extend this diseussion, I should show,
that the attempt to do this would be a
palpable infraction of the Constitution ;
which, by dividing the governmmental
functions into separate departments, left
each one free from the conirol of any
other. And for a judge to punish, or
amerce in damages, an executive officer,
because differing from him in opinion as
to his official duty, would be as palpable
a ngurpation of the office as it would be
for the executive officer to undertake the
same thing against the judge. But I
cannot pause to trace the line of argu-
ment fully here. There are several pop-
ular errors on this subject, —popular as
prevailing in the legel profession as well
as out of it.

3. A digest of a few eases will be con-
venient, —to be consulied in connection
with those cited to the last few sections.
Justice of Peace.—If a justice of the
peace, in the discharge of a ministerial
or judicial duty, acts corruptly to the
injury of & party, this is a breach of his
official bond. The State ». Flinn, 8
Blackf. 72. And see The State v, Jen-
nings, 4 Ohio State, 418. Not Trespass
in Party.— If a jodicial officer, of either
general or special jurisdiction, scte erro-
neously or oppressively, he in whose suit
this occurs is not therefore a trespasser
Taylor ». Moffatt, 2 Blackf. 305. See
Poulk p. Slocum, 3 Blackf. 421, "What

is Judicial.— All that a justice of the
peace i§ required to perform, from the
commencement to the close of a suit, ap-
pears to be deemed judieial rather than
ministerial, on a question of responeibili-
ty for his ncts. Where a justice issued
an execution, but by mistake made it re-
turnable in sixty days, instead of ninety,
#& required by law, whereby the plaintiff
lost his deht, he was held not liable for
the loss, Wertheimer ». Howard, 30
Migso. 420 And see The State ». Dun-
niogton, 12 Md. 340. Officer’s Fraud.
— An action lies against a public officer
for a fraudulent representation in rela-
tion to property, made at a sale of it, in
his official capacity. Culver v. Avery, 7
Wend. 880. Inadequate Allegation. —
Where a magistrate iszued a warrant,
upon which one was arrested and fined,
for a viclation of the Sunday law, he was
held not liable in an action of trespass,
though the facts alleged may not have
Leen an offence within the statute. Nor
is the constable, executing such warrant,
liable in trespass. The magistrate had
jurisdiction over the subject-matter, and
he is not responsible for consequences
flowing from an error of judgment,
Stewart v. Hawley, 21 Wend. 652. Con-
tradicting RBecord. —In an saction
against & magistrate, he capnot defend
himself by contradicting hia record.
Kendsll ». Powera, 4 Met. 553. Juris-
diction. — A justice of the peace is liable
for exercising authority where he haa

none. Ely v. Thompson, 8 A. K. Mar.

T0.

1 Thompson . The State, 21 Ala. 45
People o. Gilbert, Anthon, 191; McBee
v. Hoke, 2 Speers, 138; The State =
Hill, 2 Speers, 150; Doiy v. Gorham, b
Pick. 487 ; Bucknam v. Ruggles, 15 Maass,
180; Nasom ». Dillingham, 15 Mass. 170;
Plymouth v. Painter, 1T Conn, 685 ; Hoag-
land ». Culvert, Spencer, $587,; Farmers
and Merchanta . Bank v Chester, 6
Humph. 468; Fowler v. Bebee, 9 Mass
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‘his own favor. Onme duly appointed -and commissioned, aervmg
:in the office, is called an officer de Fure. - Now, clearly, —

981 ;“Clommaonwealth v, Fowler, 10 Mass. -
299 ; People v. Cook, 4 Seld. 67; The-

State v. Rerkins, 4 Zab, 409; The State
v. Alling, 12 Ohio, 16; Mclnstry ». Tan-
sgigr, 9- Johne. 185; Blackmasn ». The
Btate, 12 Ind. 556; People v. Collins, 7
Johne_'549 ; Burke ». Elliott, 4 Ire. B66;
'Gilliath ». Reddick, 4 Ire. 868 ; Stokes v,
Kirkpatrick, 1 Met. Ky. 138 ; Gilmore ».
Holt, 4 Pick. 258 ; Pool ». Perdne, 44 Ga.
454; The State ¢. Carroll, 83 Conn. 449;
Kelley v, Story, 6 Heisk. 202 ; ' Douglas
». Neil, T Heigk. 437; Diggs v. The State,
49 Ala. 311; Waller » Perkins, 52 Ga.
23%; McCahon ». Leavenworth, 8 Kan.
437; The State v. Lewis, 22 La. An. 38;
Wayne ¢ Benoit, 20 Mich. 176; Scho-
‘hiarie ». Pindar, 8 Lang, 8; The State ».
Tolen, 4 Vioom, 196; McCormick »
Fitch, 14 Minn. 252; Durrah ». The
Btate, 44 Missia. TR ; Laver ». McGlach-
‘1in, 28 Wis. 364; Moore ». Graves, 8
N. H. 408; Ex parte Strang, 21 Ohio
State, 610, 618; Commonweatth » Me-
Combs, & Smith, Pa. 436; The State 2.
Beloit, 21 Wis. 280, As to who iz an of-
ficer de facto, Howard, J., in the Supreme
Court of Maine, said : * A mere claim to
be apublic cfficer, and exercising the of-
fiee, will not constitute one an officer de
“facto ; there must be, at least, a fair color
of right; or an scquiescence by the pub-
lie in his official acts 20 long that he may
be presumed to act as an officer by right
‘of ‘appointment or election.” Brown ».
Lant, 37 Maine, 423, 420; Wilcox v,
Smith, & Wend. 231; Cummings ¢ Clark,
16 V+. 853 ; Burke ». Elliott, supra; Cor-
nish ». Young, 1 Ashm. 163. The Maine
court held, thist a deed of real estate sold
for non-payment of taxes iz void if ie-
sued by an acting collector of taxzes who
has not teken the oath of his office.
Shepley, C. J., observed: “ When con-
stables or sheriffs perform acts by virtue
of judicial precepts, it is useally suffi-
cient to show that they were offlcers de
Jfacto, without producing proof that they
were legatly qualified to do so. A per-
son injared by such acta has a remedy
by action against the officer, and his
rights are secured by a flnal resort to the

292

offieldl boud. Put one injured by the
misconduct of & caliector of taxes eannot
be protected by a resort to Lis official
bond for redress, that having been made
for the security of -the town alone.”

Paysom v, Hall, 80 Maine, 819, 325. Sece
Cavis » Hobertson, @ N. H. 524. In In-
digha; a town charter provided that the
mnershal ‘should give bond in-ten days
after his efection. And it was held thas

“his failure to do'this &id’ not necessarily

vacate the office. The State ». Porter, 7

JInd. 204, If a Governeor holds his office

after his term has expired, believing him-
self re-clected, and having received a cer-
tiflcate of election, he is3 Governor de
Jacto, and his approval of a legislative
act is valid. Thé State v. Willinms, &
Wid. 808. As to officers de fucto in a
State in rebellion, see Hawver ». Bel-
denridge, 2 W. Va. 274 ; Brown ». Wylie,
2 W. Va, 502; Cooke v. Cooke, Phillips,
583, One disqualified to hold office as
having participated in the rebellion, may
still be an officer de fucto. Lockhart »
Troy, 48 Als. 679.

} Rhodes » MceDonald, 24 Missis. 418;
Neale ». The Overseers, 5 Waits, 538;
Pearce ». Hawking, 2 Swan, Tenn. 7.
See Eldred ». Sexton, & Ohio, 215, Dis-
tinctions, — The acta of officera de _facio
are valid when they doncern the publie,
or the rights of third persons who have
an interest in what is done. Aect for
Officer’s Benefit. —But & different rule
prevails where the aet is for the henefit
of the officer, because he is not permitted
to take advanizge of his own wrong.
Venable v, Curd, 2 Head, 582 ; Patterson
v. Miller, 2 Met. Ky. 493; Gourley v.
Haokins, 2 Iowa, 76. And see People ».
Tremza, 30 Barb. 198; People v Al
bany, &c., Railroad, 55 Barh. 34. Bvi-
dence, — That one acis as an officer ia
prima facie evidence of authority to act.
Rex v. Verelst, 3 Camp, 432 ; Eldred »
Sexton, 6 Ohio, 215; Commonwealth ».
Tohin, 108 Mass. 426 ; Crim. Proced. IT.
& 885, 886. See United States ». Phelps,
4 Day, 469; Commonwealth » McCue,
16 Gray, 224,
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:Malfeasance of Officer de. Faotox — An officer de facto, indicted
for malfepsance in office, canneot abject that he is not such.de
jure; because his acting in the office estops him to deny his
right to.it.! And-—: :

. Pmbezzlement.— He ig-an oﬁ'iaen, hable to pumshment, within
the statutes against embezzlement.? But, — .

‘Non-feasance, — Having the . right to-cease to do wrong, — that
is, to stop acting in the office: to which he has no just title, — the
mere officer de faeto cannot be indicted for refusing to act in his.
office. Buch is the general doctrine;?® yet perhaps, in special
circumstances, as:where the refusal is to take a particular step
constituting a part of a whole which he has taken upon himself
to.do, his not doing of the party when.he might have declined:
the whole, will subject him to punishment.t

. Resisting or Assaulting Officer de Facto.— The difficult questlon
is, whether third persons are indictable, for« resisting, or for the
sggravated offence of assaulting,-a mere officer de faete. And,
though the decisions on it are not harmonious,’ the better opinion
is, that they are; the law not permitting them to test in this way
the claim to an office of one who exercises it under an apparent

rlght Other methods of testing the right are open.® -So, also,—

1 Rex ». Barrett, 6 Car. & P. 124
Weale ». The Ovorseers, 5 Waits, 538;

The State o..Maberry, 3 Strob. _144; The -

State v. Cansler, 76 N. C. 442; The State
¢. Long, 76.N. C."25¢; Kitton ». Fag, 10
Mod. 288, 200. But see Commonwealih
v. Rupp, ¥ Watia, 114. See Rex ¢ Clay,
2 Bast I’. C. 580; Williams ». Lunenburyg,
21 Pick. 75; Miller ». Callaway, 32 Ark.
G66; Peaple ». Beach, 77 Il 52.

2 Forteoberry ». The State, 58 Missis,
288; The State v. Goss, 69 Maine, 22.
And see Rainey ». The State, 8 Texas
Ap. 82; Burke ». The State, 84 Oblio
State, 79 Hamilton » The State, 34
Obio State, 82,

3 Olmeted v, Dennis, 77 N. Y. 378, 887 ;

People ». Weber, 89 IlL 347; Common-

wealth v. Rupp, 8 Watts. 114.

* This doctrine was expressed by Ruf-
fin, . J, in.a North Carolina case, in
torme which, it ia submitted, are quite too
broad, After admitting that such an of-
fleer caenot be indicted for not aceepting
the office, he adde: “ A persen who un-
dertakes an office and is in office, though

he might not have been duly appointed,
and therefore may have a defeasable
title, or not have been compelluble to
serve therein, is yet, from the possession
of its aunthorities, and the enjoyment of
its emoluments, bound to perform all the
duties, and liable for their omission, in
the same manner aa if the appointment
were atrictly. legal and his right perfeet.”
The State v. McEntyre, 3 Ire 171, 174.
Compare People . Staton, 73.N. C. 546;
Kitton ». Fag, 10 Mod. 288, 260. .

3 See People ». Hopson, 1 Denio, 574;
Commonwealth ». Dugan, 12 Met. 233;
Rex ». Gordon, 1 Leach, 4th ed. 515, 1
Fast I'. C. 812; United States v. Wood,
2 Gallis. 361 ; Bell v. Tooley, 11 Ire. 506;
Muir . The State, 8 Blacki. 1564; Reg..
». Newton, 1 Car. & K. 469; The State .
Boies, 34 Maine, 235; People » .Cook, 4
Seld. 87; 1 Hawk. P. C. Curw, ed. p. 432,
See, a8 to the Scotch Law, Gunn v I'ro-
rurator-Fiseal, 2 Broun, 664 ; Crim. Pro-
ced. I § 885, 886 895, ’

% See McKim ». Somers, 1 Pa. 297 ;
Aulanier z. The Governor, 1 Texas, 653,,
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© Asuisting Officer da Facto.— The command of an officer de facto
will justify one who assists him to make an arrest or seizure.!

. § 464 a. Office distinguished from Offcer. — One exercising an
office which does not exist in matter of law is not an officer de
Jacte. ‘There must first be an office, of which there might be an
incumbent de jure.?

.. § 465. Obatructing Officers.— The public good requiring officers
duly to perform their official functions, it results that persons who
obstruct them therein, in any matter of public concern and of
sufficient magnitude,® ars punishable.t ‘Thus, —

Resisting Process, or Arrest. — The resisting of judicial process
*is at all times an offence of a very high and presumptuous
nature ; but more particularly so when it is an obstruction of an
arrest upon a criminal process. And it hath been holden that
the party opposing such arrest becomes thereby particeps crimi-
nis; that is, an accessory in felony and a principal in high trea-
son.” % Still, as to the technical form in which the guilt of such
person shall be viewed, the doctrine — at least, the better doe-
trine — appears to be, that, as in the case of a prison breach, a
rescue, or an escape,® so in this, the offence is substantive, while
in proper cases it is also accessorial. And where, by the rules
which govern the law of principal and accessory, it may be treated
a8 accessorial, it may equally also, at the election of the prose-
cuting power, be proceeded against as substantive.? If the in-
dictment is on a statute, of course it must conform to the

CHAT. XXXII.] PROTECTION TO GOVERNMENT, § 468 .

§ 466. Rescue! — One is indictable at the common law who
rescues another from an officer,? or from prison® And-—

Prison Breach — Bscapes — Porging Discharge! ~— A prisoner who
himself breaks away from an officer having him in custody,® or
from prison,® whether before or after conviction, or gets released
by forging his discharge,’ is in like manner punishable. Even —

§ 467. Obstructing Private Suit.— Private justice administered
in the courts is deemed to be of public concern; therefore if is a
crime, at least under various ¢ircumstances, to obstruet civil pro-
ceedings® Yet—

Rescuing Goods — Resisting Civil Process. — The South Carolina
court held it not indictable to rescue goods in execution from a
constable on whom no assault is made.? And in Alabama, there
being a statute which probably did not alter the case, a warrant
reciting that A opposed B, a constable, in the execution of eivil
proeess, by concealing property of C, was adjudged not to charge
a crime.® In these cases, however, the real objection seems to
be, not alone that the proceedings are civil, but that the act of
obstruction is not sufficiently near and direct. Abundant analo-
gies teach us that the crimihal law regards private justice as
within its protecting care.

§ 468. Other Obstructions of Justice, — Doubtless, and in the.
nature of things, not all the possible forms of obstructing justice
have been passed upon in specific adjudications reported. in the

statutory terms, whatever they may bed Again, —

In re Boyle, 3 Wis, 264 ; Morse o. Calley,
O N. H. 222

t Soudant ». Wadhams, 46 Conn. 218,
And see Gunby v. Welcher, 20 Ga. 336.
And see Crim. Proced. L § 185, 188,
So an execution issued by ade jaelo
clerk of the court rany be valid. Blount
v. Wells, 65 Ga. 282; Threadgill v. Car-
olina Central Railway, 74 N, €. 178.
Compare with Biggerataff », Common-
wealth, 11 Bush, 169,

i Ex parte Snyder, 84 Misso, 58, See
Bmith v. Lynch, 29 Olio State, 261

* Ante, § 212 et seq.

4 Vol 11, § 1009 et seq.

8 4 BL Com. 129; 1 Gab. Crim. Law,
281; 2 Hawk. P. C. Curw. ed. p. 445
§ 26; The State ». Buchanan, 17 Vt. 573;
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The State ». Caldwell, 2 Tyler, 212; The
State ». Hailey, 2 Strob. 73; The State
#. Downer, 8 Vi. 424, 420; Conunon-
wealth o Sheriff, 3 Brews. 343; Reg. o
Marsden, Law Rep. 1 C. . 181, 11 Cox
C. C. 60; United States v, Tinklepaugh,
8 Blatch. 425.

8 Vol. Ii. § 1066-1069.

? Commonwealth » Miller, 2 Ashm.
61. And pee Rex v. Shaw, Russ. & Ry.
526 ; Reg. r. Allan, Car. & M. 295; Rex
w. Fell, 1 Ld. Raym. 424; The State ».
Murray, 16 Mrine, 100; Rexv. Stokes, 5
Car. & I'. 148; The Staie ». Buchanan,
17 Vt. §78. Contra, The State ». Cath-
bert, T. U. P. Charl. 13.

& Horan r. The State, 7 Texas Ap.
183; Reg. ». Bailey, Law Rep. 1 C. C

847, 12 Cox . C. 129; RBeg. v. Cump-
ton, 5 Q. B, I. 341; United States ».
Fears, 3 Woods, 510; The State v. Fut-
nam, 35 Iowa, 581; The State ». Welch,
87 Wis. 136; Woodworth v. The Siate,
28 Ohio State, 196 ; United States ». Lu-
kins, 3 Wash., . C. 335; Jones ». The
State, 60 Ala. 99; The State v. Smith, 24
Texas, 285, And see The State v, Mzlo-
ney, 12 R. I 261.

1 8ee Vol, 11 § 1064 et seq.

2 2 Hawk. P. C. Curw. ed. p. 445, § 27;
4 Bl. Com. 131 ; Anonymons, Jenk. Cent.
171 ; Rex » Stokes, 5 Car. & F. 148; The
State v. Cuthbert, T. U. . Charl. 13

2 The State v. Murray, 16 Maine, 100;
Rex v. Martin, RBuss. & Ry. 19%; Reg. ».
Allan, Car. & M. 295 ; Anonymous, 1 Dy.
99, pl. 0 ; People v. Tompkins, § Johns,
70.

¢ See Vol. IL § 1064 et zeq.

¥

5 Commonwealth v, Farrell, 5 Allen,
130; Reg. » Nuogent, 11 Cox C. C. 64,

6 Rex » Haswell, Buss. & LRy, 468;
People r. Duell, 3 Johne. 448; Common-
wealth ». Miller, 2 Ashm, 61 ; The State
v. Doud, 7 Conn, 384, ]

T Rex ». Fawcett, 2 ¥ast P, C, 862;
Vol. 11 § 148,

8 Reg. v. Allan, Car. & M. 295; The
State ». Buchanan, 17 Vi 578; United
States ». Lowry, 2 Wash. C. C. 169;
The State . Caldwell, 2 Tyler, 212;
The State v. Hailey, 2 Strob. 73; The
State v. Lovett, 3 Vt. 110; Rex ». Faw-
cett, 2 East P. C. 862. 8ee Comfort v.
Commonwealth, 5 Whart. 437.

3 The State v. Sotherlen, Harper, 414
See ante, § 465; Vol. IL. § 1012, 1018,

19 Crumpton ». Newman, 12 Ala. 199,

U As to Rescuing Cattle,— whils
being driven 1o pound, eee The State r
Barrett, 42 N. [{. 466.
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books. And when new forms appear,-the principles which: con-

trolied the former decisions should be applied to them. . Among:

those already found to be indictable are —
Fraventing Attendance on Conrt — Bribery -—— Parjury —~ Less' than

Perjury — Tampering with Witnesa — Tampering with Judge or Juror

— Preventing Coroner's Inguest — Burying Body — Personating Offf-
cer — Acting as Officar — Forging Records,: &g, — Preventing, or
attempting to prevent, a witness, -juror,. or officer of the court
from attending upon it ;¥ bribery, actual or attempted,.of a judi-
cial or other like officer;? persuading a witness to take, in a
judicial proeeeding, a false oath, which he does, calied in-law
subornation of perjury ;% attempting to induce him to take such
oath;* even tampering with him, short of this direct act? as by
undertaking to intimidate him ;® endeavoring, by indirect means,
to influence the judge or jury concerning the merits of a .cause
on trial or on the eve of trial,” as by circulating papers respecting
its merits ;¥ committing perjury ;? making or publishing false.
affidavits, prejudicial to justice, or to the workings of the govern~
ment, in cases not amounting technically to perjury ;1° prevent-
ing & coroner from holding an inquest, as by burying the body or
otherwise, in a case where an inquest is required by law; 1! per-

CHAP, XXXII] PROTECTION TO GOVERNMENT. § 469

one having authority to discharge svldiers,!:and acting as such
counterfeiting the processes, or altering the records, of & conrt;2
— these and other like obstructions of publw Just.ma are indict-
able at. the common law. . Again, —.

..§ 468. a. . Corruptly peglecting bt doing. Official Dutiam-—-One who
has assumed office is, within limits already appearing,? indictable:
at the common law, as well a8 under: statutes which prevail im
most of our States, if he wilfully or corruptly neglects or declines’
any official duty, equally whether: prbscnbe& by the written- la.w
or by the unwritten.* Even,— . -

Not giving Bond — (Offlcer ‘de Pacto) ~ It has been held, that
an indictment lies against a constable for acting in his office with-
out giving bond ;5 while still, the. reader peroeives, the exercise
of the office under color of title made him a constable: de faeto.5

~.§ 469. Refusing to assist Officer.— From principles already laid
down7 it results, that, when the law permits, as in various eir-
cumstances it does, an officer to call -upon private persons for
assistance in the execution of his office,? one’s refusal ‘without
lawful excuse to undertake the service, or to proceed. therein in

sonating or falsely pretending to be an officer, or a juryman,? or

1 The State v Carpenter, 20 Vi. 9;
The State ». Keyes, 8 Vt. 57; The State
v. Early, 3 Harring. Del. 562; Rex .
Chaundler, 2 Ld. Raym. 1368; 8. ¢, nom.
Rex v. Chandler, 1 Stra. 612, 8 Mod. 338,
which Iast see ; Hoberts’s Case, 3 Inst.
139; Commonwealth v Feeley, 2 Va. Caa.
1; Commonwealth ». Reynolds, 14 Gray,
87, 80; Martin ». The State, 28 Ala. 71;
Crim. Proced. 1. § §66; II. § 897; The
. State v. Ames, 64 Ma.me a86; Reg o
Hamp, 6 Cox C. C, 167. Asto t.he Penn-
sylvania statute against absconding wit-
nesses, gee Commonwealth v. Phillips, 3
Pitish. 426 ; post, § 695,

2 Barefield v. The State, 14 Ala. 603;
The State v. Carpenter, 20 Vi, 9; 4 BL
Com. 139; Vol IL § 85 et aeq. o

% Vol. IL. § 1197,

4 2 Russ. Crimes, 3d Eng. ed. 593;
Vol II. § 1597. And see Ashley’s Case,
12 Co. 90.

5 Rex p. Johnson, 2 Bhow. 1; Reg. v.
Darby, 7 Mod. 100,
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§ Reg. ». Loughran, 1 Crawf. & Dix
C.Cm.

-1 4 BL Com. 140,

% Rex v Burdett, 1 Ld. Raym. 148;
Rex v. Jolliffe, 4 T. R. 285; Anonymous,
Lofft, 462; Rex ». Lee, & Esp. 123; Bex
v. Figher, 2 Camp. 563.

¥ %4 Russ. Crimes, 3d Eng ed. 596;
Rex v. Aylett, 1 T. R 63; Vol II.
§ 1015.

¥ Omealy » Newell, 8 East, 884 ; Rex
v. De Beauvoir, 7 Car. & P. 17; Rex »..
O’Brian, 2 Stra. 1144, 7 Mod. 378 Vol.
IL §1014, 1029,

1 Rex » Soleguard, Andr 231; Anon-
ymous 7 Mod. 10; Rex v, Proby, 1 Keny.
250.

12 Bearlet's Caae 12 Co. 08; Anony-
mous, March, 81, pl. 132. Usurpmg Ot
fice. — By the Constitution of Kentucky,
“no peraon shall be eligible to the office
of commonwealth’s or county attorney,
unless he shali have been & licensed prac-
tising attorney for two years” Aond g

statute makes it punishable, *if any per-
gon ghzll usurp any office established hy
the constitution or laws of this common-
wealth.” Consequently, if che who has

not been a licensed practising attorney -

for two years accepis the office on being
elected, and receives its emoluments, he
commits the statutory - offence. ~ Com-
monweslth v, Adams, 8 Met, Ky, 6. And
see Wayman » Commonwealth, 14 Bush,
468. Im Ohio, an officer who, after serv-
ing his time, in good faith holds over till
his successor is qualified, believing this to
be bis duty, is not punishable under the
statute for usurping office. Kreidler v
The State, 24 Ohio State, 23. And see
Daniel v, The State, 3 Heisk. 257; Lan-
sing ». People, 57 Iil. 241;  Common-
wea th 2. Connolly, 57 Maas. 501; Brown
t. The State, 43 Texas, 475; 'I‘he State v.
‘Withers, 7 Baxter, 18, -

L Berlested’s Case, Latch, 262 In this
cage, Mohey wae taken from the soldier
for discharging him ; so it would perhaps
e more accurate to regard the offence as

cheat.

* 2 Eaet ¥. C. 865, 366 And see

Saunders » People, 88 Mich. 218; The
Btate . Williams, 30 Maine, 484. -

3 Ante, § 462, 464 Lnngﬁ v. Benedlct
TEN. Y. 12

% Vol. IL § 971 et veq.; Reg. w Wyat,
1 8alk. 380; #. ¢, nom. Reg. v. Wyatt, 2
Ld. Raym. 118%; The State ». Furguaon,
76 N. C. 197; The State v. Halsted, 10
Vroom, 402; Ex parte Harrold, 47 Cal.
120; Anonymous, Lofft, 285; The Stale
v. Laresche, 28 La: An. 26; The Staté v
Hawking; - 77 N. €. 494 ; Allizén v. The
Btate, 60 Ala. 54; Commonwealth o,
Morriesey, & Norris, Pa. 416;- IFoush ».
Peaple, 76 Iil. 487; The State v. Wedge,
24 Minn. 150; The State » Morse, 52
lowa, 509 ; Watson ». Hall, 48 Comn. 204 ;
Gordon ». The State, 2 Texas Ap.-154;
Snowden v. The State,’17 Fla. 386 ; The
Btate v. Ferrigs, 3 Lea, 700 Jones B, Com
monwealth, 1 Bush, 34.

& United States v. Evans, 1 Cnmch
0. C. 149,

& Ante, § 464 and note Soumr "
Wadhams, 46 Conn. 218, '

T Ante, § 457.

§ Crim. Proced. I. 5135 135 antq
§ 464,
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good faith after undertaking it, will subject him to indictment.
Thus, —

In Arreat, &. — Of this nature is a declining to aid a constable
or sheriff in arresting a person, or in otherwise serving process,
civil or criminal, or in preventing an escape.! In like manner,
says Mr. East, * the mere act of refusing personal assistance to
the king, either against rebels or an invading army, . . . is & high
misdemeancr.”? So,—

Disobeying Statete or Judicial Order. — Within this doctrine are
the already-specified offences of disobeying statutes,® magistrates’
orders,* and the like® At the common law and by statutes they
are made crimes. Again, —

§ 470. Oral Slander of Officer. — Slanderous words, spoken of
official persons, especially spoken to them, may be indictable

Xil:n they would not be if uttered of or to a private individnal.s
i —

CHAP. XXXII.] PROTECTION TO GOVERNMENT. § 477

defeat these objects —as, foreibly or urlawfully preventing an
election from being held! bribing or corruptly influencing an
elector,? Teceiving as an elector a bribe? casting more than one
vote,! *the taking or giving of a reward for offices of a public
nature,”® and the like —is punishable under the criminal com-
mon law. But offences of this class are now so fully defined and
made punishable by statutes State and National, that seldom is
an indictment for any of them brought at the common law.
They are explained, both 88 to the law and the procedure, in
¢ Statutory Crimes.”” 8 :

§ 472-476. Bpreading Palse News.— One of the old common-
law offences, confirmed by statutes early enough in date to be
common law in this country, is termed the spreading of false
news. It relates primarily, if not exclusively, to public affairs,
— 5 make discord,” as Blackstone expresses it, « between the

Asgsault on Officer. — Assanlts and other like offences are aggra~
vated by being committed against persons in official station, par-
ticularly when in the actual discharge of official duties.”

§ 471. Offences against Flectlons — (Preventing Election — Brib-
ery — Donble Voting — Buying Ofice). — It is indispensable to the
functions of the government that persons be designated to con-
duct its several departments, and in the highest degree important
that the choice be free and wise. Therefore any act tending to

1 Coyles v. Hurtin, 10 Johns. 86: The
State v. Deniston, 6 Blackf. 277, decided,
however, upon a statate ; Reg. ». Brown,
Car. & M. 314; The State ». Hailey, 2
Strob. 73; Comfort ». Commonwealth, 5
Whart. 437,

1 East P. C. 80. And eee 4 Bl

Com. 122
: ! Ante, § 287; Reg. v. Walker, Law
Rep. 10 Q. B. 356.

¢ Ante, § 240; Rex ». Kingston, 8
Easf, 41; Rex v Gilkes, 8 B, & C. 439, 2
Man. & R. 454 '

5 The State ». Soragan, 40 Vi 450;
Drake ». The State, 60 Ala. 62; Avery v.
The State, 52 Ala. 340; Commonwealth
v. Chase, 127 Masa. 7; Thomas v. People,
19 Wend. 480.

€ Vol. II. § 946; Rex » Focock, 2
Btra. 1157; Rex ». Revel, 1 Stra. 420;
Rex ». Darby, 8 Mod. 139, Comb. 65; Ex
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parte Chapman, 4 A. & E. 773; Reg. v
Nun, 10 Mod. 186, 187; Reg. r. Langley,
3 Balk. 190, 8 Mod. 124; Rex ». Spiller, 2
8how. 207, 209; Anonymous, Comb. 48,
G5, 66; Rex v. Staples, Andr. 228; Reg.
v. Wrightson, 11 Med. 166; Rex », Leafe,
Andr. 228. Query, whether verbal slan-
der of & justice of the peace is indictable,
unless the words are spoken to him in his
presence. Rex 2, Weltje, 2 Camp. 143;
2 Stark. Slander, 194-197. Bat several
of the above cited cases are opposed to
this distinction. As to granting a crimi-
nal information, see Ex parte Marlbor-
ough, b6 Q B. 956; Reg. v». Rea,.7 Ir.
Com. Law, 6584, As denying that verbal
slander is indictable in this couniry, sce
The State v. Wakefleld, 8 Misso. Ap. 11.

T Vol IL § 42, 45, 49-51; Oldfield’y
Case, 12 Co. 71,

king and nobility, or concerning any great man of the realm.

ny

§ 477. Continued. — What were the precise limits of the doc-
trine in England, when our ancestors brought the common law

1 Reg. v. Soley, 11 Mod. 115.

* Rex v. Cripland, 11 Mod. 387;
7. Plympton, 2 Ld. Raym. 1877; Rex m.
Pitt, 3 Bur. 1335, 1338; Rex v. Jolliffe, 1
East, 164, note; Commonwealth v Cal-
laghan, 2 Va. Cas. 460. And see 1 Gab.
Crim. Law, 164, note, 185; 1 Russ.
Crimes, 3d Eng. ed. 154; Vol. 1I. Brip-
EEY. :

% Commonwealth v. Callaghan, 2 Va.
Cas. 460.

4+ Commonwealth v. Silsbee, 9 Mass.
417 ; The State v. Bailey, 21 Maine, 62;
The State ». Williams, 25 Maine, 561
See algo Walker v. Winn, 8 Mass, 248;
Clark v. Binney, 2 Pick. 113. Feraonat-
ing Voter at Municipal Blection.— It
has been beld in England (Rex ». Bent,
1 Den. C. C. 157), and in Canada {Heg. v.

" Hogg, 25 U. €. Q. B. 66), that falsely to

personate & voter at a municipal election
is not indictable at the common law.
The Canada case does not explain why,
but it purports to proceed sitmply on the
authority of the English. In the English
case, the election was for counsellors;
and, before the Municipal Corporstions
Act was passed, no such clection could
be had, But that Act made provision for
the exact offence ; tbercfore, as it could

not exist at common law before, it ecould
1ot now, the statute baving ocenpied the
place of the common law. Voling at
Municipal Election.—In The State v
Liston, 9 Humph. 608, the Tennesace
court, not referring to any authorities,
held, that for a person to vote ai a muni.
cipal election, without being qualified, ia
Dot indictable at the common law. We
may doubt whether, as general doctrine,
this decision should be elsewhere fol-
lowed. See ante, § 248,

61 Hawk. P. C. 6th od. ¢ 67,§ 8;
‘Rex v. Taggart, 1 Car. & P. 201.

¢ Stat. Crimes, § B02-843..
© 7T 4Bl Com, 149. In the fifth edition
of the present work, § 472-478, as above,
this subject is explained at length. In
§ 473, Stat. Westm. 1 (3 Edw. 1) c. 84
in given; in § 474, 475, are Lord Coke's
comments upon it, from 2 Inst. 226, 227;
and, in § 467, is given the statute of 3
Rich. 2, stat. 1, e- 5. I do not think it
necessary to encamber the later editions
with this matter in fuil, There are also
State. 1& 2 Phil & M. ¢ 3, and 1 Eliz,
c. 6 but they concern marely the Crown,
and do not therefore appeay important in
this contection.
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to.this counfry, we may not. be able to state ; and'this branch of
the inquiry is left here, with a mmple reference o some sources.
of authority.l - - .

How with us, -—Thls old dectnne of the English law belongs
to & class 2 which, if received by us, are -by the courts. shaped to
our institutions and times.. But: whether,: under. any modifica~
tions, it shall be deemed law in our States is a question upon
which judges may differ. Plainly-enough, properly Limited, it is
adapted to our institutions, circumstances, and:meeds. : But it
has long been practically unused. Lying in print and with the
naked tongue, to the detriment alike of individuals and the pub-
lie, Iying in every possible pernicious form, has been so long and
with so great éclat practized -among us, and so immense would
seem the scandal of requiring writers and. speakers to confine
themselves to the truth, thet judges might well hesitate to en-
force. the doctrine. 'And sinee there can be no. common-law
offences against our national government,® it can have effect only
in the Sfates. -An application of prime: impartance: would ‘be

to—

1 Du.rmg the triel of a cause, in 1680,
Seroggs, C. J., £aid: # Lt is not long since
that all the judges met by the king’s
eommand, aa they did some time before
too, and they both times declared unani-
mously; that all persons that-do write or
print or sel] any pamphlet thas is either
peandalous to public or private persons,
such books may be seized, and the per-
son punished by law;. that .ail books
which sre scandalous to the government
may be seized; and all persons. 80 expos-
ing them may be pnnished. And, far-
ther, that all writers of news, - though
not seandalous, seditious, nor reflective

. upon the government or the state, yet, if
they are writers {aa there are few oth-
ers}) of falee news, they are indictable
and punishable upoen that account,” Rex
v. Harris, 7 Howell, Bt. T'r. 925, 920, 030,
And see the marginal notes and referen-
eeu in Ruffhead and the other printed edi-
tiona of the above-mentioned statutes;
2 Inst. 2256 et seq.; 8 Inst. 193; 4 BL
Com. : 149. . Mistake of Fact. — Form
of Indictment.—In 1778, Alexander
Bcott was indicted at the Oid Bailey *for
that he, on the 23d of April last, unlaw-
fully, wickedly, and maliciously did pub-
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lish false newe, wherehy discord, - or
occesion of discord, might grow between
our lord the king and his. pepple,. or the
great men of ‘the realm, by:publishing. &
certain printed paper, containing such
false news; which said. printed paper is
of the temor following: *In pursuance of
i Majesty's order in counsel to me
directed, these are to give public notive,
that war with France will be proelaimed
on Friday next, the 24th instant,.at the
Ppalace royal, St. James’s, at one of the
clack, of which ail heralde and pursui-
vants ‘at arme are to take notice;, and
give their attendance accordingly. Given
utder my hand this. 22d day of April,
1778, Effinghawm, D. M.’” The defend-
ant was & biil-sticker; and, it appearing
on the trial that he had been impased
upon, and . induced to stick up the il
containing. the false matier believing it
to.be true, whereas it was a forgery, he
was aequited. There does not seem to
have been any doubt that the act with
which. he was charged was indictable.
Heott’s Cue, & New. Newgate Cnlendar.
284,
2 Ante, 592. 97., oo
8 Ante, § 189 et geq, -

.CHAB.XXXII.] PROTEGTION TO GOVERNMENT. '§ 480

§ 478. Political Blanders, &o.— On principle, and as ma.tte? ?.d-
dressing itself to the legislative discretion, if not to the :!udlcxal,
the political falsehoods, as they are called, whereby official per-
sons and candidates for office, and those who seek to influence
voters, are made to speak, do, and intend what they never
dreamed of, and their-real views -and purposes are perverted,
and all other falsehoods with respect to the views and purposes
and declarations of men régarding: public affairs, are- among' the
highest erimes, next to treason itself, of which any person can be
guilty.

- 8479, - Counterfelting’ Cofri, — Counterféiting the coin? appears
‘to be regarded, in England; as an offence. against the king, or
‘government. - It used there to be treason,? though now it is only

felony2 Perhaps this was hardly the just view of it in England ;
for East aptly observes, that it «is in truth & species of the erimen
falst, or forgery”+ It touches -at several points the forbidden

"ground ; but i¢ analogous to forgery, which is & peculiar species

of attempt, successful or otherwise, to defrand individusls® T&
is indictable at the common law.? .
§ 480. In Conclusion:— The foregoing illustrations of the gen-

‘eral doctrine of this chapter -are not meant to be exhaustive.

Not even, at all points, are its exact. bounds known. And many
of the wrongs set down under the other heads in the follo_wing
chapters are likewise, in a measure, governmental obstructions
properly enough belonging also to the present division.

1 Discussed Vol. IL § 274 et seq. t 1 East P. C, 1563,
2 4 Bl Com. 99; 1 Hawk. P. C. dth & Post, § 572.
ed. e. 17, § 54; 1 Easi P. C. 158, - : ¢ Yet see, as to this couniry, Vol. IL
¥ 1 Russ. Crimes, 3 Fng. ed. 54 et § 281, 285-287.
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CHAPTER XXXIII

PROTECTION T0 THE RELATIONS OF THE GOVEENMENT WITH
OTHER GOVERNMENTS.

§ 481, Scope of this Chapter, — The principal doetrines on the
subject of this chapter will be stated in it ; but they will be less
expanded, because less important, than if it were not understood
that our national tribunals have no jurisdiction of offences under
the common law of nations.!

Leading Doctrine. — The leading doctrine is, that nations should
conduct uprightly in their intercourse with one another ; and
each should abstain from acts justly offensive to other nations,
or injurious to them, or to their subjects, according to the

common understanding of mankind as expressed in the law of

nations. And the subject who violates this duty, due from his
governimnent to another nation, is by his government punishable.

§ 482. Neutrality. — One of the most important duties of a
nation, recognized in modern times, is to forbear taking sides
against a friendly power, in its quarrel with another power.
Hence our neutrality laws.? DBut as these are of infrequent
application, it will be sufficient simply to refer to some cases
under them and the like English statute.? Fnactments of this
sort are not in affirmance of an unwritten law ; but are aids to
the government in preserving the peace with friendly govern-
ments, and dealing with them in harmony with the modern law
of nations,

§ 483, Law of Nations.— Governments are no more capable
than individuals* of existing together without law to regulate

L Ante, § 199-202,

? R, 8. of U. 8. § 5281-5201.

# The Hstrella, 4 Wheat. 298; The
Gran Para, T Wheat. 471 ; United States
v. Reyburn, 6 Pet. 352 United States v.
Quincy, 6 Pet. 445; Ex parte Needham,
Pet. C. C. 487 ; United States ». Kazin-
ski, 2 Sprague, 7; Unpited Btates u.
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Lurmsden, 1 Bond, 5; Attorney-General
v. Sillim, 8 Fost. & F. 646; 8. c. nom.
Attorney-General v. Sillem, 2 H. & . 431
Reg. v. Jones, 4 Fost. & ¥, 25; Reg. o,
Rumble, 4 Fost & F. 175; Reg. v. Cor-
bett, 4 Fost. & F. 555,

* Ante, § 5, 14; Bishop First Book,

48-45.

CHAP, XXXITI.] RELATIONS WITH OTHER GOVERNMENTS. § 485

their mutual relations. This law is called the law of nations.
It is in truth common law ;! or, rather, the common law has
appropriated the law of nations, making it a part of itself.

§ 484, What punishable under Law of Nations, — fkn.y conduct,
therefore, in one of our citizens, or in a foreigner w1thm.our hLor-
ders, tending to involve our government in diﬂieultj.r w?th a for-
eign power, is an offence for which, on general pr1n01ples. and
according to English doetrine, an indictment can be maintained.

18, -—

Thﬂ::::ite to Revolt — Libel on Forelgn Prince. — Endeavors to creata
a revolt against a government in amity with ?m'sF libelling a for-
eign prince® or other person in official station abroad,*and the
like, are offences against the law of nations. ) .

Passporta — Food for Prisoners of War. — The same,. in a. time
of war between our government and another, are the violation of
safe conducts or passports given under aut:horif.:y of ours to'an
enemy ;% and the deceitfully, maliciously, and wilfully supplying
of prisoners of war with unwholesome food, not fit to be eaten by
man.’

§ 485, Conoluston. — Such.is the general scope of the la.w. of
nations as to crime. This law has provided rules to determine
the jurisdiction, on the high seas and elsewhere, of f.he several
governments ; and the classes of persons who are gubject to, and
exempt from, the municipal regulations of each ; but these ques-
tions were treated of in the early chapters of this volume.

1 Russ. Crimes, 8d
1 4 Bl, Com. 67. 1 Rex », (Gordon, s .

¥ Phillim. International Law, 418, En.g. ed. 246;: Rex v. Vint, 1 Russ.
417; 124 Hansard Parl. Deb. 1046. Crimes, 84 Eng. ed. 248.

3 Phillim. International Law, 41I7; & 4Bl Com, 68.

Yint’s Case, 27 Howell St. Tr. 627; Pel- ¢ Treeve's Caae, 2 East P. C. 521
tier’s Case, 28 Howell St. Tr, 629. %08
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CHAPTER XXXIV.
PROTECTION TO THE PUBLIC REVENUE.

§ 486. In General of the Revenue — AS governments cannot be
conducted without revenue, protection to it becomes of prime
importance. - And-separate revenues are required by the United
States and the States. But the State governments are not per-
mitted to levy duties on imports ; therefore their revenues come
exclusively from internal taxation and other sources of this kind.
The United -States government has both sources of revenue ;
though, till of late, it has come mainly from the sale of publie
lands, and from duties Jaid on imports. ' :

-§ 487, Continued. — But-the emergencies of a eivil war and the
debt following have compelled the United States to-add to her
other sources of revenue what comes from internal taxation.

§ 488.. Common Law of Revenue. — There do not appear to be
any offences, at the common law, founded distinctly and sepa-
rately on the duty to protect the governmental revenues. But—
- - Btatutes. — The statutes on this subject are numerous. In
‘general, they are not classed as criminal laws.! Their primary
object is the collection of duties? and other taxes. Still, by these
laws, some crimes have been constituted.?

" T United Statea » Hodsom, 10 Wal.
395 ; United States v, Three Tons of Coal,
6 Bis. 379. .

? Btat. Crimes, § 195.

3 As to Smmggling, sce United States
v. Nolten, b Blatch. 427; United States o,
Bettilini, 1 Woods, 654; United States
v. Cases of Books, 2 Bond, 271; United
States ». Thomas, 4 Ben. 370, 2 Abb. T7. S.
114; The Missouri, 4 Ben. 410. Tllicit
Dietilling. — United States v. Chaffee, 2
Bond, I10; United States » Spirits, 4
Ben. 471; United States . Fox, 1 Lowell,
199; Tnited States ». Boyden, T Lowell,
2066 ; United States ». Three Hundred, &c.
Pipes, 5 Saw. 421 ; Dabbins’s Distillery ».
United States, 98 T, S. 805 Other
Casos on United States Internal Reve-
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nue.— Tnited States v, Jacoby, 12 Blatch.
401; United States v. Page, 2 Saw, 358;
United States ». One Crse, 6 Ben, 493;
United States ». Foster, 2 Bis. 453; Fein
v. United States, 1 Wy, Ter. 246; Unit-
ed States . Harries, 2 Bond, 811 : United
States v. Smith, 2 Bond, 323; TUnited
Btates ». Feigelstock, 14 Blatch, 321;
Boyd ». United States, 14 Blatch. 317;
United States ». Two Hundred Barrels
of Whiskey, 95 U. 8. 571; United States
v. Buzzo, 18 Wal. 125. Kentucky Tax
Lawd. — Olds ». Commonwealth, 3 A, K
Mer. 465; Taylor . Commenwealth, 15
B. Moor, 11. 8outh Carolina. — The
State v. Chapesu, 4 8. C. 378, Tlinois.
— Faulds ». People, 66 111 210.

CHAP. XXXV.] PROTECTION TO PUBLIC HEALTH. § 490

CHAPTER XXXYV.
PROTECTION TO THE PUBLIC HEALTH-

§ 489, Indictable to endanger Fublic Health. — The p1_1blic health
is an interest of supreme regard. Therefore every thing of suffi-
cient magnitude,! caleulated to impair it, is indictable at the com-
mon law., Thus, — )

§ 490. Exposing to Contagicus Diseaze. — It is no crime for'a.
man to be sick of a contagious disease in his own housfa, even 11;
& populous locality, or for his friends to decline Temoving him ;
yet, if he goes into a public way carrying the: infection .to :,he
danger of the public, or if one so takes out an 1n.fected chﬂd,i or
a horse having a disease communicable by infection to man,® an
offence indictable at the eommon law is committed. And, —

Filthy Houses — Unhealthful Manufactories — (Private A'batement
of Nuisance). — A8 observed in a New York case: « It is a com-
mon nuisance, indictable, to divide a house in a town for poor
people to inhabit in, by reason whereof it will be more dangerous
in time of sickness and infection of the plague’ Ho manufac-t-
ures, lawful in themselves, may become nuisanceis, if erected in
parts of towns where they cannot but greatly incommode the
inhabitants, and destroy their health.” Therefore, when cholt?ra
was supposed to be eontagious, —a consideration, howev:g.r, which
does not directly appear to have influenced th.e dec.:smn,'— a
dwelling-house, divided into small apartments, thickly- 1{1hab1ted,
and kept in a filthy eondition, during the cholera _tune,- was
adjudged to be a nuisance, even abatable by persons residing
near.® Again, —

£ e . elaer, 16 Wend.

* o 3, Ution, 2 Barb. 104 307, Soa The Seate . Parse, 4 MeCord,

3 Rex o, Vantm‘idillo, 4 M. & 8.73; 472: Peopls v. Townsend, 53 Hill, N. Y‘.
Rex v Rurneit, 4 M. & 5. 272; 1 East 479; and as to the abatement of the nui-
P. C. 226, ’ ' sence, Welch 2. Stowell, 2 Deug. Mich.

+ Reg. r. Henson, Dears. 24, 18 Eng. 882, and Moffett » Brewer, 1 Greene,
L. & Eq. 107. : Iowa, 348 ; Barclay o. Commonwealth, ]

& Referring to 2 Rol. Abr. 139, Casey, 508.
VOL. I. 20 305



§ 491 THE ACT REEQUIRED.

§ 491. Unwholesome Food and Drink.— It is indictable at the
common law to corrupt a fountain of water which is to be drank,?
or to render unwholesome any food which is to be consumed in the
community,? or to sell or cause to be used for food ® what is inju-
rious to the health. Indeed the mere exposure for sale, as fooil,
of unwholesome provisions, in an open market, or the sending ol
them there for the purpose, constitutes the complete offence at
common law.* And even the common carrier who brings them
to market, with knowledge, is indictable.® But the act is not
indictable if the unwholesome provisions are not intended to be
used for food.® And the mere private administering, to a single
individual, of what is unwholesome is not an indictable publie
nuisance, however it may be viewed as an assault or battery.”

014 Btatutes — Modern. — If this were not so under the ancient
common law, still there are English statutes to this effect, so

[BOOE. ¥.

old as to be common law with us? And there are modern

1 The State ». Buckman, 8 N. H. 203,
And see Commonwealth ». Lyons, 1 Pa.
Law Jour. Rep. 437; Stein ». The State,
37 Ala. 123,

% Rex ». Dixon, 3 M. & 8. 11, 4 Camp.
12; Rex » Haynes, 4 M. & 8. 214.

2 The State ». Smith, 3 Hawks, 378 ;
The State ». Norton, 2 Ire. 40; Rex o
Treeve, ¢ East P.-C, 821; The State ».
Buckman, 8 N. H. 203; Huntet v. The
State, 1 Head, 160 ; People v, Parker, 38
N. Y. 85; Goodrich ». Iecple, 3 Parker
C.C. 822,19 N. Y. 574,

4 Reg. v. Stevenson, 3 Fost. & F. 108,

& Reg. v. Jarvis, 3 Fost. & F. 108,

% Reg. v. Crawley, 3 Fost. & F, 100,

7 Administering as Assault.— In the
jury ease of Reg. v. Hanson, 2 Car. & K.
012, 4 Cox C. C. 138; il was held, by
two judges, not to be even an assanlt.
But the correctness of this deeision is,
in principle, more than deubtful. And
in Massachusetts such an act is held
to be assault and battery. Common-
wealth ». Stration, 114 Mass. 503
The noxious thing was a force put
in meotion by the party administering it,
and it inflicted an intended physical io-
jury,-— why, then, waa not the act an
asagult? And see Vol IL. § 82 and note.
Afterward the defeet, if auch there was,
in the law, was in England cured by leg-
islation. Stat. 28 Viet. ¢. 8, § 2, re-
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enacted in 24 & 25 Viet. e, 100, § 24, pro-
vides (I copy from the latter} that
“ whosoever shall unlawfully and mali-
ciously administer to, or eause fo be ad-
ministered to or taken by, any other
person any poison or other destructive
or noxious thing, with intent to injure,
apgrieve, or annoy such person, shall be
guilty of & misdeineanor, and,” &. And
it has been held, that the administering
of cantharides to a wowman, in order to
excite her zexual passions, and thus ob-
tain a criminal connection with her, is an
offence within the statute. Reg. ». Wil
kings, Leigh & C. 89,9 Cox C. C. 20. The
same was held in Michigan, at an earlier
date, on a similar statute. People .
Carmichael, & Mich, 1. Where the
ulterior object is to obtain, by stealth,
the properky of the person injured, it is
the same. People v. Adwards, 5 Mich.
22. The principle is, that, since the de-
fendant meant to inflict the injury which
the statute pointed out, this intent, with
the act, filled the statatory terms; and,
though be had also another intent, and it
wag the principal one, still a surpluszage
of intent could not take away what,
without it, was fully within the statute.
And eee ante, § 889, _

. % Burnby » Rollitt, 11 Jur. 827; 4 BL
Com. 162, where this learned commenta-
tor saya: “ A second offence against pub-

CHAP:. XXXV.] FPROTECTION TO PUBLIC HEALTH. § 494

statutes, English and American, in affirmance of the ancient
law

Noxious Trade.— Injury to the public health is one ground on
which the carrying on of noxious trades in thickly settled neigh
borhoods is held to be a crime.?

§ 492, Quarantine, &c¢. — Considerations of public health enter
into the regulations of quarantine3 and uthers of a like nature.t

§ 493. Belling Liguors — Lotteries — Gaming, &c. — Congidera-
tions of public health lie, in part, at the foundation of statutory
regulations and prohibitions, existing in most of the States, con-
cerning the sale of intoxicating liquor, concerning lotteries,
gaming, and various other like things. - They are discussed in
« Statutory Crimes.” The wisdom of this sort of legislation is
for the legislature ; the constitutional right to adopt it is generally
conceded by the courts.®

§ 494. conclusion. — There are. offences besides these, into
which a regard for the public health enters as one of the consid-
erations ; but they are reserved for other connections. .

lic health is the selling of unwholesome
provisions. To prevent which the stat-
ute 61 Hen. 3, stat. 6, apd the ordinance
for bakers, e, 7, prohibit the sale of cor-
rupted wine, contagious or unwholesomne
flesh, or flesh that is bought of & Jew;
under pain of amercement for the first
offence, pillory for the second, fine and
imprisonment for the third, and abjura-
tion of the town for the fourth. And by
the statute 12 Car. 2, ¢. 25, § 11, any
brewing or adulteration of wine is puan-

ished with the forfeiture of £100 if done.

Ly the wholesale merchant; and £40 if
done by the vintoer or retail trader.”

1 Pope v. Tearle, Law Rep. 6 C. P,
499; TRoberts ». Egerton, Law Rep. 9
Q. B. 494; Fitzpatrick v. Eelly, Law
Rep. 8 Q. B, 337; Commonwealth v,
Raymond, %7 Masa. 567; The State v.
Tayler, 29 Tod. 517; Vason v. Augusta,
88 Ga. h42.

2 Rex ». Davey, & Eap. 217; Rexwo. -

Neil, 2 Car. & P. 485,

& See Rex v Harris, 4 T. R. 202, 2
Leach, 4th ed. 549; The Btate ». Patter-
gon, 14 La. An. 46. -

4 See Commonwealth » Fahey, 5
Cush. 408; Harrison » Baltimore, 1 Gill,
264, As to Importing Infected Cafile,
— Yeazel v Alexander, 58 11l 254 ; Som-
erville ». Marks, 68 IIl. 871. Noxious
Trades in Cities. — Taunton ». Taylor,
116 Mass. 254; Watertown v. Maye, 109
Maga. 316. Other Nulsancea in Citiea.
~ Underwood ¢, Green, 3 Rob. N. Y. 86;
Reed » People, 1 Parker C. C. 481. Beil-
ing Adulterated Millc. — Stat. Crimes,
§ 358, 385, 661, '

% And sce, ini illustration, The State v,
Figher, 62 Misso. 174, Caitle Guarda.
— Se the Vermont court has held, that
the railroads may be compelled by legis-

-lative act to tmaintain cattle guarde at

the crossings. Thorpe ». Rutland and
Burlington Railroad, 27 Vt. 140,
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§ 496 THE ACT REQUIRED. [BoOK ¥.

CHAPTER XXXVI.

PROTECTION TO RELIGION, PURLIC MORALS, AND EDUCATION.

- §495. Introduction.
496-499. Religion.
500-606. Publie Morala.
507, 508. Tublic Education,

§ 495. General Doctrine. — Upon religion, morals, and education
society and the state itself rest. Therefore, within practical lim-
its, yet not to the full extent which mere theory mwight indicate,
the law protects them, and holds to be indictable acts wrongfully
committed to their detriment.

How the Chapter divided. — But the protection given to one of
these interests is not necessarily the measure of that awarded fo
another. - Therefore we shall consider them separately, as re-
spects, I. Religion ; 1I. Public Morals ; IIL. Public Education.

I. Religion.

§ 496, Religlon as distinguished from its Forms.—- The mind of
man consists of many faculties and propensities, on the harmo-
nious action of which his happiness depends. And among these,
is the faculty which takes cognizance of a Higher Power, and the
propensity to look to that Power, in conscious feebleness, for help.
Such is what we witness of man, in all ages, in all countries, and
in all grades of civilization and of barbarism. If there are indi-
vidual instances in which this seems not to be so, it is becanse
the religious part is apparently hidden by an unnatural and
deformed growth of some other; and it may be equally observed
of parts not religious. But in most men, of whatever class, age
of the world, or country, a religious part distinctly appears.
And this is a thing quite separate from the multitudinous forms
of religion in which it manifests itself.
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JHAP. XXXVi.] RELIGION, MOBALS, AND EDUCATION.  § 498

Form established by Law.— When this country was settled,
there was in England, as now, a form of religion established by
law., But it was not brought hither, in a way to become a part
of our common law ; for the early emigrants deemed, that relig-
ion, in 1ts essence and spirit, flourishes best when left to its own
forms.

Simony — Non-conformity, &e. — In England, therefore, growing
out of its church establishment, there are statutory and common-
law offences unknown in the United States. Such are simony,
being a corrupt presentation to an ecclesiastical benefice ;! non-
conformity to the worship of the church;? beating a clerk in
orders, ag an offence higher than an ordinary battery ;¥ and some
others. :

§ 497, Christianity a part of our Common Law.— Yet, in a more
general sense, while religion, ‘as above explained, is a part of
universal law, Christianity is a part of our common law.t
But—

Apostasy, &c. — Imposture — Pretended Prophecisa. — Whether
it follows from this, that apostasy, which is a total renuneciation
of Christianity by those who have embraced it;3 those darker
heresies which tend to overturn Christianity itself, and not merely
some form of it;% religious imposture,” false and pretended
prophecies,® and the like, — were ever subjects of indictment here,
as they were in England when our forefathers came to this coun-
try, we have probably no adjudications. Practically they have
dropped silently out of the catalogue of crimes even on the other
side of the Atlantic. And the good sense of the present age has
taught, that opinions should not be restrained by law, unless
developed in some injurious act. This, indeed, we have seen to
be fundamental in the common law itself?

§ 498. Profaneness snd Blasphemy.-— Public profane swearing
and blasphemy are in this country indictable at the commeon law ;
yet less, according to some views, as tending to sap the founda-

I £ BlL. Com. 62; 1 East P. C. 35. See Cincinnati Board of Education 2
2 4 Bl Com. b1. Minor, 28 Ohio State, 211.
& 4 Bi. Com. 217. 5 4 Bl Com. 43,

4 Updegraph v. Commenwealth, 11 8. €4 Bl Com. 44. And see Reg. v
& R. 394; People ». Ruggles, § Johns. Gathercole, 2 Lewin, 237.
200; Bhover ». The Sinte, & Hng. 259: T 4 Bl. Com. £2.
1 Bancroft Hiat. U. 8, 243; Vol IL. § 74, & 4 BlL. Com. 149.
. » Ante, § 204, 206, 480, 481,
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§500 ' THE ACT REQUIRED. - [BooK V.

tions of Christianity, than as disturbing the peace.and corrupting
the morals of the community.!

* §499. Lora's Day.-- The observance of the Lord’s day is, both
here and in England; so fully enforeed by statutes that it is of
little -consequence. to :inquire what the law would be without
them.® One of our State courts® has deemed that its violation is
not a eommon-law offence in this eountry. Yet if we reflect, that
its observance contributes to the public repose, health, morals,
and convenience, as well as religion ; that.our ancestors were a
Sabbath-keeping people ; and that the law in both countries rests
on exactly the same reasons, — we shall see room for at least the
doubt, whether this part of the English system did not come to
us with the great body of English law. If it should be found to
have originated in ancient acts of Parliament, rather than in jm-
memorial usage, the result would not therefore be different.t

II. Public Morals.

§ 500. How protected by Law.— But however uncertain may
be the extent to which the eommon law protects Christianity,

OHAP, XXXV1.] RELIGION, MORALS, AND EDUCATION. § 501

and writings ;1 the public utterance of obscene words;? the inde-
cent and public exposure of one’s person, or the person of an-
other ; and, generally, all acts of gross and open lewdness ;*
are indictable at the common law. But,—

§ 501, Adultery — Fornloation — Privete Exposure of Person —
Solicitations. — For reasons already considered,’ the same things,
— as adultery and fornication,® though committed with many
persons,’ solicitations to permit these offences,® exposure of a
man's person to one female only,? — done in 4 more private man-
ner, are not punisha.ble-crimihal‘ly, except indeed under statutes,
which exist in many of the States.

Open Adultery. —-In South Carolina, an open living in adultery
has been held not to be.indictable at the common law, though
charged as an offence against public decency.’’ The courts of
gome of our other States recognize the better doctrine in princi-
ple, that adultery and fornication may be so notorious and gross
as to be common-daw crimes. The line may not easily be drawn,
yet, in a just view, some things of this general class should be
deemed punishable, others not.1!

plainly it cherishes fully the public morals. And every act
which it deems sufficiently evil and direct,? tending to impair
them, it punishes as crime. - Thus, —

Bawdy-house — Open Obscentty, &c.— The keeping of bawdy-
houses ;9 the public exhibiting or publishing of obscene pictures

! Peaple ». Ruggles, 8 Johna. 260;
The State ». Jones, 9 Ire. 88; The State
v. Chandler, 2 Harring. Del. 558 ; Upde-
graph v. Commbnwealth, 11 §. & R: 394,
And see The State ». Kirby, 1 Murph.
254; Commonwealth v. Kneeland, 20
. Pick. 206; The State v. Ellar, 1 Dev.
267; Vol T1. § 74. o

2 1 East P. C.5; The State ». Brooks-
bank, 8 Ire. 78; Nabors ¢ The State, 6
Ala. 200; The State ». Schnierle, 5 Rich.
209. And se2 The State v. Williams, 4
- Ire. 400.

¥ The State v. Brooksbank, 6 Ire. 78.

+ It is a mistake to suppose, that Sab-
baih-keeping is 2 thing only of religious
observance, or a2 mere tenet of m sect.
There are, indeed, views aa to the man-
ner of the cbeervance, or the particular
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day, peculiar to sect; yet the setting
apatrt, by the whole community, of one
day in seven, wherein the thoughts of
men and their physical activities shalt be
turned into another than their accus-
tomed chanrel, is a thing as much per-
taining to the law of nature as is the

-alternation of night with day, and the

rest and restoring influence of sleep.
Those who, out of dislike to sect or
party in religion, seek to abolish the Sab-
bath, are as unwise as he who, to destroy
a bird of prey, should atm his gun where
the ball would take effect on his nearest
friend. .

5 Ante, § 212 et seq. :

8 4 Bl. Com, 168; Reg. ». Williams,
10 -Mod. 83,1 Sulk. 384; Bumith ». The
State, 6 Gill, 425; The State v. Evans,

5 Ire. 808; Smith ». Commonwealth, 8
B. Monr. 21; Ross ¢, Commonweslth, 2
B. Monr. 417 ; Peuple ¢. Brwin, 4 Denio,
129; Commonwesalth v. Harrington, 8
Tick. 26;: Reg. ¢ Piérson, 1 Salk. 382;
Jennings ». Commonwealth, 17 Pick. 80;
Warren » People, 3 Parker C. C. 544
And sce The State v, Bailey, 1 Fost,
N. H. 843 :

1 Commonwealth v. Holmes, 17 Mass.
836 ; Commonwealth v. Sharpless, 2 8. &
R. 91; Willis ». Warren, 1 Hilton, 53 ;
Reg. v. Grey, 4 Fost. & F. 73; Common-
wealth v. Landis; 8 Philad. 453.

2 Bell v. The State, 1 Swan, Tenn. 42.

& Britain . The State, § Hamph. 203 ;
The State o. Roper, 1 Dev, & Bat. 208;
TReg. v. Webb, 1 Den, C. C. 838, 2 Car. &
K. 933, Temp. & M. 28, 13 Jur. 42; Mil-
ler . Peoplie, 5 Barb. 203; The State n.
Rose, 82 Misso. 660 ; People » Bixby, 4
Hun, 636; Reg. v. Reed; 12 Cox €. C. 1,
2 Eng. Bep. 167; Rep. v SBaunders, 1
Q- B. D, 15, 19, 18 Cox C. C. 114.

+ 4 Bl. Com. 84; Brooks v. The State,
2 Yerg, 482,

5 Ante, § 235, 226, 243-246,

¢ Beg. v. Pierson, 1 Salk 382; Gali.

¥

zard ». Rigaunlt, 2 Balk. 552; s.c. nom.
Gallisand ». Rigaud, 2 Ld. Raym. 809
The State ». DBrunson, 2 Bailey, 14%;
Apderson ». Commonwealth, 5 Rand.
627 ; Commonwealth » Isaacs, 6 liand.
684; Commonwealth ». Jones, 2 Grat.
b6b; The Btate ». Cooper, 16 Vi. 551;
The State ». Yaster, 81 Texas, 578; The
Siate ». Bahl, 38 Texas, 76; The State
v. Bmith, 32 Texas, 167; ante, § 38,

7 The Btate v. Evans, 5 Ire. 803; Reg.
v. Pierson, 1 Salk. 382; The State v.
Moeore, 1 Swan, Tenn. 136,

8 Reg. v. Pieraon, 1 Salk. 2352, Solicl-
tation sn Attempt. — Where a statute
maket aduoltery an indictable felony, the
solicitation is punishable as an attempt.
The State v. Avery, T Conn. 268, Seo
Shannon ». Commonwealth, 2 Harris, Pa,
226 ; post, § 767.

*¥ Béx v Webb, 1 Den. C. (. 838, 2
Car. & K. 933; Heg v Watson, 2 Cox
. C, 876, 20 Eng. L. & Eq. 699 ; eg. v.
Holmes, 20 Eng. L. & liq. 397; ante,
§ 244, ’

- 18 Phe State v. Brunson, £ Bailey, 140,

- 11 The State ». Moore, 1 Swan, Tenn.
13%; Andetson » Commonwealth, §
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Night-walking. — Common night-walking may be classed among
the offences against morality. There are, in many of our States,
stabutes against it, and it is also indictable at the common law.
Night-walkers are persons who make themselves a common nui-
sance by going abouf nights, committing bawdry, or other petty
offences, or annoyances.!

§ 502, Public selling and buying Wife. — The public selling and
buying of a wife has been held, in England, to be a common-law
crime.?

Incest. — Incest is punished by statutes in a large number of
the States;? but it seems not to be otherwise an indictable
offencet

Polygamy.— Polygamy — that is, simple polygamy, as distin-
guished from open and notorious echabitation — was not an of-
fence in the temporal courts until 1 Jac. 1, e. 11, made it such
when committed ¢ within his majesty’s dominions of England
and Wales” ;% consequently in this country its criminality rests
only on our own statutes.®

CHAP. XXXVI.] RELIGION, MORALS, AND EDUCATION. § 504

§ 508. Bodomy.— For other reasons, as well as to protect the
publie morals, sodomy -— called sometimes buggery, sometimes
the offence against nature, and sometimes the horrible crime not
fit to be named among Christians, being a ecarnal copulation by
human beings with each other against nature, or with a beast .—
is, though committed in secret, highly eriminal. Hawkins says,
it ¢ was felony by the ancient common law ” ;! yet Blackstone
remarks, that, in the times of popery, it was subject only to eccle-
siastical censures.? Stat. 25, Hen. 8, e. 6, sufficiently early in
date to be common law in this country, made it felony;? and
either by the adoption of early English enactments, or the earlier
English common law, we have received it into the catalogue of "
our common-law crimes.*,

Attempt at Bodomy -~ (Divorce).— An attempt to commit sod-
omy, much more the offence itself, is, in that body of the English
unwritten law which was formezly administered in the ecclesiasti-

 cal courts, a ground of divorce.

. § 504. Immoral Public Shows. — But chastity is not the only
form of morality protected by the common law. It has been laid
down that the erection of a mountebank’s stage is indictable ;8

Rand. 627; Commonwealth », Isaacs, &
Rand, 834; Commonwealth v, Jones, 2
Grat. 656. And sce Rex v. Johnson,
Comb. 877 ; Rex ». Talbot, 11 Mod. 415;
Claxton’s Case, 12 Mod. 568; The State
v. Cagle, 2 Hunph, 414; Stat. Crimes,
§ 654,

L In The State r. Dowers, 45 N. H,
643, it was said to be indictable as well
at the common law as under the statute
to be a cernmon night-walker. And Bel-
lows, J., gave the following exposition
of the offence: “In Watson v, Carr, 1
Lewin, 6, Bayley, J., laid it down, that
by night-walkers were meant such per-

. 8ons 48 are in the habit of being out at
night for some wicked purpoge. Sce Ros-
coe Crim. Ev. 745, where this case is cited.
In T Burn's Justice, 765, niglt-walkers
are #aid to be those who eave-drop men’s
houses, cast men's gates, carts, and the
like, into ponds, or commit other out-
rages or misdemeanors in the night, or
shall be suspected to be pilfering or
eflicrwise like to disturb the peace, or
inat be persons of ill-behavior or of evil
fame or report gemerally, or that shall
keep company with any such, or with
other suspicions persons in the night.
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In other places night-walkers are said to
be those whe are abroad during the night
and sleep by day, and of suspicions
appearance and demesnor. [Referring
to Bouv, Law Dict. tit. Night-walkers,
and Haunters of Bawdy-houses; 2
Hawk P. C, ¢ 8, §88; ¢ 10,§ 24 and
85; §12,§20.] From these authorities,
it is obvious, we think, that, to consti-
tute this offence, the halit should exist
of being sbroad at night for the purpose
of committing some crime, of disterbing
the peace, or doing some wrangful or
wicked act. If some erime iz actually
committed, that ia the subject of a scp-
arate indictment ; but the power to ar-
Test znd punish for the offence of night-
walking is conferred for the preservation
of the peace, and to prevent the commis-
sion of erime.” p, 544, 546. :

2 Rex ». Delaval, 3 Bar. 1454, 1438;
4 Bl Com. 64, note; Commonwealth .
Sharpless, 2 8, & &, 91, 102,

4 Bee Commonwealth », Goodhue, 2
Met. 193 ; United States ». Hiler, Morris,
830 ; Siat, Crimes, § 727-738,

4 4 Bl Com. 64.

¢ 1 Bishop Mar. & Div. § 207.

& Stat. Crimes, § 577-613.

and more broadly, that so is * every public show and exhibition
which outrages decency, shocks humanity, or is contrary to good

morals.” 7

Gaming and other Disorderly Houses.— And the keeping of a
common gaming-house,’ or of a disorderly ale-house or inn,?® or of
any other disorderly house, is a common-law offence, on account,

11 Hawk. P. €. 6th ed. c. 4, p. §,
Curw. ed. p. 857.

2 4 Bl Com. 216. And see Rex v.
Mulreaty, I Russ. Crimes, 3d Eng. ed.
698, :

3 Hawk. P. C. utsup.: 1 Ruses, Crimes,
2d Eng. ed. 658; 1 Hale P. C. 669; 1
East P. C. 480.

4 Commonwealth v. Thomas, 1 Va.
Cas. 307 ; Davis ». The State, 3 Har. &
F. 154,

% 1 Bishop Mar. & Div. §780; 2 Ib.
640,

48 Rex » Bradford, Comb. 304, And
see Hall’s Casze, 1 Mod. 76.

7 Knowlea ». The State, 3 Day, 103.
SBee Jacko ». The State, 22 Ala. 73; Reg.
v, Grey, 4 Foat. & F. 72; Reg. v. Saumn-
dera, 1 Q. B. DD, 15, 19, 18 Cox C. C. 118.

“ The common law, which sanctions pru-
dent theatrical performances, denounces
a8 untuwful such as are demoralizing,
licentious, or obscene.” Robertson, J.,
in Pike ». Commonwesalth, 2 Duvall, 89,

8 1 Russ. Crimes, 3d Eng. ed. 323;
Rex ». Dixon, 10 Mod. 835; People v.
Jackson, 8 Denio, 101 ; United States ».
Dixon, 4 Cranch C. €. 107 ; The State ».
Haines, 30 Maine, 656; Yanderworker .
The Siate, 8 Eng. 700; Rex v. Medlor, 2
Show. 86; The State v. Savannah, T. U,
P. Charl. 285; The State v. Doon, R. M.
Charl. 1; Commonwealth ». Tiiton, 8
Met. 232, 235.

® Stephens v. Watson, I Balk. 45;
Hall 2. The State, 4 Harring. Del, 182,
146.

0 The State v. Bailey, 1 Fost. N. H
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emong other reasons, of its evil influence on the public morals,

But, —
- Gaming—- Cock-fighting. — In

the absence: of statutes, ‘gaming

alone is not cognizable criminally ; !-thongh perhaps some kinds
of games.are, from their peculiar nature, such as the cruel game

of e.ocl::-ﬁghting.2 And, —

§ 505. Ale-house.— At the -gommon law, an ale-house, if not
disorderly, was lawful ; no- license being- required to keep it.3
But early English legislation regulated considerably this subject,4
and the example of ‘our ancestors has been widely followed by us

during all periods of our history.

5

- §506. Offences ugainst Sepulture, As corrupting to the public
morals, and disturbing to the sensibilities, are such acts as casting
a human dead body inte a river without the rites of sepulture ; 8
the stealing of 1 corpse ;7 the digging of it up, when bwried, or
conveying of it from the burial-ground for sale 8 or dissection ;@
and the selling, for dissection, of the dead body of one executed
when the death sentence did not.so direet 0. These acts are sev-
erally indictable at the common law. 12

IIL. Public Education,.

§ 507. Boelesiastical Cognizance in Bogland. — When onr country
was settled from England, the public education was there a thing

843 ; Commonwealth . Stewart, 1 8. &
R. 342; Hunter ». Commonwealth, 2 S,
& R. 289; The State v Mathews, 2 Dey.
& Bat. 424; The State ». Bertheol, &
Blackf. 474 ; Wilson . Commonwealth,
12 B. Monr, 2; Smith ». Commonwealth.
6 B. Monr. 21; Bloowhuff o, The State,
B Bleckf. 206; The State . Muliikin, §
Blackt, 260, See Rex », McDonald, 2
Bur. 1646; poat, § 1083-1007, 1106-1121,
1135-1137.

1 West 2. Commonwealth, 3., J. Mar,
041 ; The State », Cotton, 8 Texus, 425 ;
. People v; ergeant, § Caw. 139; Reg. ».-
Ashton, 16 Eng. L. & Eq. 846, 1 Kllis &
B.286. And ses The State », Pember-
ton, 2 Dev. 281; People ». Jackson, B
Denio, 101; Dunman ». Strother, 1
Texas, 89, 92 For & discussion of the
etatutory offence, see Stag Crimes,
§ -844-530.
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2 Commonwealth 1. Tilton, 8 Met,
232, 234; Squires z, Whisken, 3 Camp,
140. Az to wages, see Ball o, Gilbert, 12
Met. 397; McEIroy v. -Carmichael, 6
Texas, 454,

3 Rex v. Ivyes, 2 Shaw. 468,

t Biephens ». Watson, 1 Salk. 45
And see Rex ». Holland, 1 T. R. 602,

& The unlicensed seRing of intoxicar-
ing drinks is diseussed, Stat. Crimes,
§ 082-1070.

% Knnavan's Case, 1 Greenl, 226,

T 2 East P. C. 652,

& Rex v. Gillos;, Russ. & Ry. 367, note,

® Rex » Lynn, 2 T. R. 733, 1 Leach,
dth ed, 497; Commonwealih o, Cooley,
10 Pick. 87 ; Kanavan's Cige, 1 Greenl,
236,

% Rex», Cundick, D. & R. N.P. 18.
‘I See Vol. IL. SErvLrur.

08
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of ecclesiastical cognizance. There were some acts olf P:;]éz
ment upon the subject, as on others within the ecclesia:
- u. L) L) '1 And -
]“1:::‘313;3:201; Bchoo;maatar. — To teach a school, c;;ne mus(i; ‘hai::
had a license from the authorities of the chlurch.l I.Bu:ic;ﬁ; >
i i ished only ecclesias )
i of this requirement was punis
3:5;1 c:;ot indictable? This ecclesiastical oﬁ"enc;, therefore, was
- ] 4 . AD —
ized - by our unwritten law. nd, .
ne::rerei:aglmz Thgrugh the commeon law seerns, i various wzlx)j)lff;,
e T r -
to recognize the bemefits of education, considered ai; a p}; el:
good, séparate from: morality and religion,-. no common-.tawu:;nﬁo n;
restirlg solely on this basis, have, it is believed, come to
: ountry. ) o .
tht;zz;l::r-@ Norryhave we many statutes resting solely on this
§ - . 5
foundation. But they are not quite unknown. e
§ 508. In Part as to Public Education. — There were, in ; gf th;
some common-law offences founded in part on the %ntt.areasls 00 e
government in the public education. -As to the principal on
LT s
, an American judge has sai N ‘
thif:yﬂaﬂons of Trade — Wages'~— Apprenticeshipa -— ¢ All latho;(:
laws of the parent country, whether rules of the eommonf ::' or
early English statutes, which were made for the purpose of r fnd
1 tiy the -wages- of laborers,’ the -seftiement of' paupers, ad
rzaiigng it penal for any one to use a trade or ha,mil.lcrai;;d to t\:d r}:ﬂ
he had not served a full apprenticeship '*'r not being .tafb ]
the circumstances of pur colonial condition — were not [by

adopted, used, or approved.” ¥

Ec. Law, Scheols. b Commonwealth v, Sheflield, 11 Cush.
1 Burn Eec. Law, .

? Ib.; Rex o York, 6 T. B 490; Bex 1T« s as
p. Litchfield, 2 smﬁ:fé:;t 3 Salk. 818; T Anonymens, 2- Show.'155;'§1{;3;‘6 v
? Mutthows v R n:; 672, Fox, 12 Mod. 251 ; .Stat. Crimes, S -
Rex v. Douse, 1 Ld. Raym. " B Shaw, C. J., in Commonwealth »
¢ And sce ante, § 38, Hunt, 4 Met. 111, 122.
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§ 510 THE ACT BEQUIRED. [Book v,

CHAPTER XXXVII.
PROTECTIOR TO THE PUBLIC WEALTH AND TO POPULATION.

§ 509. In General. — By the public wealth, is meant the per-
sonal wealth of the individuals constituting the public at large.
The revenue of the government depends on it, and the govern-
ment on population. To promote this wealth, our civil laws
secure to every man the enjoyment of his own acquisitions, and
to promote population, they provide such rules as that the husband
may hold the lands of his deceased wife during his life, if, while
the connection continued, a living child was born, but not other-
wise, thus in effect offering a reward for issued The eriminal
laws protect both wealth and population by various means, only
the more direct of which will be specified in this chapter.
Thus, —

Abortion. — Though matrimony is not compelled, because this
t:1;r0ulﬂd infringe private rights, the criminal law punishes abor-

on.

§ 610, Homicide.— The destruction of a human being born
wito the world is a still graver offence against population. While
it is a erime also against the individual whose life is taken,? it is
such against all who compose the state ; since it deprives each of
a support on which he is entitled to rest. For it is neither pos-
sible nor desirable that men should be independent of one an-
other.t Therefore, —

!_I!ak.i.ng Life of one requesting — Persuading to Suicide.— If 3 man
voluntarily deprives of life another, who even requests it ; or
stands by persuading him to take his own life, which is done, —

he thereby commits murder.b

I 1 Bishop Mar. Women, § 473 et seq.

2 See 1 Rusa. Crimes, 3d Eng. ed. 671;
Stat. Crimes, § 740-762, where this of-
fence is discussed.

3 Post, § 547. :

4 “The crime of homicide partly con-

816

eerned the king, whose peace was in-
fringed, and partly, as Bracton exXpresses
it, the person who was killed.” 2 Reeves
Higt. Eng. Law, 8d ed. 9.

51 East P. C. 228, 220; Rex v.
Hughes, 5 Car. & P. 126 ; Reg. v. Alison,

CHAP. XXXVI.] WEALTH AND POPULATION. § 512

§ 511. suicide. — So, by the English common law, suicide is
felony ;! but our law does not, like the English, allow, in felony,
those forfeitures 2 which alone can be inflicted on one whose life
is ended ; therefore self-murder is not practically an offence with
us. Yet we recognize it as eriminal when the opportunity arises
indirectly.?2 There are writers who have maintained, that men
are naturally entitled to end their own lives at pleasure;* but
this view accords neither with our instincts nor with our better
reason, as certainly it does not with our law,

§ 512. Leaving Country. — Leaving the country, to take up a
residence abroad, is not regarded by the law as equivalent ta
suicide. In most civilized countries, it is deemed to be the right
of the government, if it" will, o prevent emigration to foreign
countries. In practice, this right is not generally exercised,
except in emergencies ; and then it is. And in England it is laid
down, even in a very old case, that a man may lawfully depart
from the realm * solely with the intent that he might live there
free from the laws of this realm here, and not for any cause of
traffic,” when no “ express prohibition or restraint by proclama-
tion or writ " stands in his way.> In our ceuntry, there are no
restraints on expatriation, which is free to all. - Yet it is believed
that a special emergeney may justify a temporary restraint here,
the same as in England ; and, on this idea, our government in
some ingtances acted during the late civil war.

Changing Alleglance — Calling Home Cltizens.— On the question
whether a man may cast off allegiance to one government and
take another, there has been some judicial discussion and a great
deal of diplomatic, and of late the subject has become in a
measure regulated by treaties. It would seem, that, according to
the American doctrine, anterior to the treaties, though a citizen
cannot lawfully leave his country when it needs his services and
makes demand for them, yet, if, not forbidden, he goes to another
country and there contracts a new allegiance, the new discharges

8 Car. & P, 418; Rex v. Dyson, Russ. & 11 East P. C. 219; Rex ». Russel], 1

Ry. 523; ante, § 269; Vol. IL § 1187.
There ig some diversity of judicial opin-
iofl as to the legal Liability of a party a
whose persnasion another, in his absence,
kills himself. See Vaux’s Case, 4 Co.
44; Bex » Ruszell, 1 Moody, 356 ; Reg.
v. Leddington, % Car. & P. 79; Common-
wealth v. Bowen, 13 Mase, 8566,

Moody, 356 ; Reg. » Clerk, 7T Mod. 16;
Haler v, Petit, 1 Plow. 253, 260, 261;
Rex v. Ward, 1 Lev. 8; Vol. IL. § 1187,

3 Post, § 615, 616, 970.

3 Vol. IL. § 1187.

4+ Dawes on Crimes, 72,

5 Anonymous, 8 Dy. 206, pl. 19,
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§ 515 THE ACT BEQUIRED. - . [BooE.v,

him from the old. Doubtless, dceording to both American and
English doctrine, if, while no intent to cast off the old.allegiance
has been manifested, a citizen is abroad, and his eountry demands
his services, he may be called home, —though this is a question
not much disenssed among us. Bat, according to what has
hitherto been generally understood to be the English and perhaps
the prevailing European law in the absence of a treaty, contrary
to what the American publicists maintair, no native-born subject
can ever so change his allegiance; by going abroad and taking
upon himself the obligations of a new one, as to freg him from
the claims of the government under which he was born, provided
it chooses o exercise its right.!

§ 518. Injuring or Neglecting Belf. — For the same reason that a
man may not deprive the community of what he might do for it
by taking his own life, he may not deprive it.of the equivalent of
his life in another form. And the reason would seem to carry ua
still further ; namely, that he may.not be idle, or waste his goads,
or neglect oppertunities for self-improvement. Practically, how-
ever, to conduct the doctrine to this extent would be unwise, and
it would trench on personal rights. Let us see, in a few examples,
how far it is carried. - Thus, —

Mayhem. ~— We have already seen, that a man is answerable to
the criminal law who inflicts on himself a mayhem.? But—

§ 514. Injuries to One's own Property. — The law gives men, fuil
contrel over their own property,? to do what they will with it,
only not to the injury of their neighbors. They may, for instance,
burn it. This rule promotes public wealth, by stimulating pri-
vate industry. Also— : _

§ 515. Vagrancy, ldleness, &:.— Men may ordinarily dispose of
their time as they will. = And it is not clear that the ancient com-
- mon law of England took notice of mere idleness and vagrancy as
criminal ; indeed, one case lays it down that a vagrant, ag such, is
not indictable.* But we find, from early times, atatutes authoriz-

1 I have stated the docirine in & gen- ¥ See ante, § 260; United States v,

eral way, but I trust with reasonable ac-
curacy, for the benefit merely of the
stadent. It would be out of place here
to collect the maltitudes of authorities

refating to the queetion. .
t Anie, § 260. See Vol. I § 1001 et

teq.
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Johns, 1. Wash. C..C. 863. .

% Reg. v. Branworth, 6 Mod. 240; it
being sdded : - But, if he be an idle and
lpase pergon, you may take him unp as a
vagrani, and bind him- to his good beba-
vior, by the common. law.” See Rex o
King’s Langley, 1- Stra, 631; Reg. =

CHAP. XXXVIL] WEALTH AND POPULATIUN, § 518

ing summary proceedings against idlers, vagabends, and rogues;

to be regarded perhaps by us as regulations coneerning paupers,

not therefore belonging to our common law.! Generally, in our
States, vagrancy has been legislated upon to such an extent as to
leave it unimportant what is the anterior, or common law, on the

subject.?

§ 516. Wandering Mariners, &c. — Gypaies, — There are old Eng-
lish enactments against wandering mariners and soldiers,? and
against gypsies,® probably never accepted as common law in any

of the States.

Game Laws. — The same may be said of the game laws of Eng-
land,® thongh some of the older States have statutory regulations
of their own for the preservation of game And we have stat-
utes for the protection of domestic animals and fish.

§ 517. owling. — Owling is an old offence, both at the common
law and under statutes ; consisting, says Blackstone, of ¢ trans-
porting wool or sheep out of this kingdom, to the detriment of its
staple manufacture.” It ceased by & Geo. 4, ¢. 47, § 2, to be in-
dictable in England ; 7 and probably no one considers that it was

ever g crime in this country.®

§ 518. Forestalling, Regrating, and Engrossing :9 — - -
In General. — These are kindred offences, indictable both under

Egan, I Crawf. & Dix C.C, 338 ; Anony-
mous, 11 Mod. &; Rex » Miller, 2 Stra.
1103; Rex #. Talbot, 11 Med.415; Clax-
ton’s Case, 12 Med. 586; Rex ». Brown;
8 T R. 26; Rex v, Patchett, 6 East, 339 ;
Soldier's Case, 1 Wils. 881; Rex v,
Rhodes, 4 T. R. 220; Rex v. Hall, 3 Bur.
1636 ; 4 Bi. Com. 169; Dawes on Crimes,
g1,

1 For a compariscn of the English
and Irish statutes, see 1 Gab. Crim. Law,
D08. And see ante, § 508, )

2 In The State » Maxey, 1 Mchul-
Inn, 501, the court held the South Caro-

ling statute of 1836, concerning vagrants, -

to e constitutional. Likewise the New
York statutes are constitntional. People
v. ¥orbes, 4 Parker C. C.611. For sev-
ergl points under ‘the statutes, see this
case; also, People v. Gray, 4 Parker C. C.
616; Commonwealth » Holloway, &
Binn. 516; Commonwealth v. Murray,
14 Gray, 897 ; Commonwealth ». Carter,
108 Mass. 17; The State v. Custer, 65

N. C. 323; Boulo ». The. State, 49 Ala.
22; Allen v. The State, 51 Ga. 204 ; Wal.
ters ». The State, b2 Ga. 574, :

¥ 4 Bl. Com. 164 -

t 4 Bi, Com. 166,

§ 2 BL. Com. 419, note; 4 Th. 143, 178,
See Reg. v. Nickless, 8 Car. & P. 7567;

. Bex p. Passey, T-Car. & P. 282; Bex v

Lockett, 7 Car. & I'. 300; Rex », Cara-
dice, Russ, & Ry. 205; Reg. v. Uezzell, 2
Den. C. C. 274, 4 Eng. L. & Eq. 568; Rex
v. Southern, Russ. & Ry. 444; Rex r.
Smith, Rusa. & Ry. 368; Reg. ». Hale, 2
Car. & K. 326. .

& Deer-killing, — A statute of Ve
mont, forbidding, for ten years, the kill-
ing of deer found running at large, has

-been adjudged constitutional. The

State ». Norton, 45 Vt. 268,
7 4 Bl. Com. 154 and note.
¥ See ante, § 4562 et seq.

- ¥ For the procedure comnected with
these offcnces; eee Crima. Proced: IL
§ 8458-850, 806, 307,
81y
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the ancient common law and by early English statutes, yet sel-
dom made the subject of a criminal prosecution in modern times.
And in England they were abolished, in 1844, by 7 & 8 Vict.
c. 24, both as common-law offences and statutory.

§ 619, How defined. — To define these offences, as recognized by
the old common law, would be difficult; because, in England,
the early statutes practically took the place of the nnwritten rule,
Blackstone gives us the definitions furnished by 5 & 6 Edw. 8,
c. 14, as follows : —

Porestalling— is “ the buying or contracting for any merchan-
dise or victual coming in the way to market; or dissmading per-
gons from bringing their goods or provisions there ; or persuading
them to enhance the price, when there.”

Regrating — is ** the buying of corn, or other dead victual, in
any market, and selling it again in the same market, or within
four miles of the place.”

Engrossing — is “ the getting into one’s possession, or buying

. up, large quantities of corn or other dead victuals, with intent to

- sell them again.” He adds: *“ And so the total engrossing of any
other commodity, with an intent to sell it at an unreasonable price,
is an offence indictable and finable at the common law.” ! But in
a late English eagse it is said that the common-law offences of
engrossing and regrating extend only to the necessaries of life.2

§ 520. Under our Common Law. — It is reasonably plain that the
common law of our States has not adopted these offences in terms
as thus defined. Yet, under modifications, they are, in legal
principle, criminal misdemeanors with us. Thus, —

§ 521. Hoarding to defrand. — If men, to enrich themselves by
losses or sufferings which they contemplate bringing upon others,
knowing that an article of commerce, especially one pertaining to
the necessaries of life, is in sufficient supply, buy in large quanti-
ties and hoard the article for a higher price, — stimulating, there-
fore, production unduly, and compelling consumers to pay, while
the stimulant is on, too much for it, —they do a wrong alike to
producer, to consumer, and to the honest retail trader who is
obliged to keep it in stock for his customers. The hoarder,

1 4 Bl Com. 168. And see Rex v. v. Rushy, Peake Add. Cae. 189, and poat,
Davies, 1 Rol. 11; Rex v. Waddington, § 528, note.

1 East, 148 ; Réx ». Webb, 14 East, 406; 2 Pettamberdass v. Thackoorseydaes,

Pratt ¢. Hutchinson, 15 East, 611; Rex T Moore P. C. 209, 2¢2.
820
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in this instance, would, in- the end, be heavily punished, though
nof 5o heavily as he deserves, by the pecuniary loss suffered when
the crash came, if he did not, foreseeing its coming, succeed in
working off his goods in season to save himself by casting the
ruin on others. Now, he who uses -the power which money or
credit gives him to play a prank like this upon the community ig

- an enemy to the race,and as deserving of punishment as the thief

or the robber.

- § 622.. Under owr Common Law, continued. — What is thus said
is suggestive of the form which these offences must be deemed to
assume in this country, if accepted as pertsining to our eommon
law. And, modified to our circumstances, they would seem, in
reason, to have been as well adapted to our country, when it was
settled, as to England. Our own Mr, Dane observes: *“ The
common law against these offences of forestalling, engrossing,
regrating, and monopolies, has borne the test of ages, and has
been wise and useful. The fault has not been in this law in .the
United States, but in the non-execution of it. Its notorious vio-
lations have often been complained of, but scarcely in any instance
prosecuted ; partly owing to the difficulty there has ever been in
defining and proving these offences, and therefore the possible
failure of prosecutions when commenced ; but not wholly to this
cause, for this diffieulty is nearly the same in every country; yet
in many countries in Europe, and in which there is a tolerable
share of freedom, this kind of law has usually been tolerably well
executed.. But the principal cause to which the inexecution of
this portion of the common law is owing, in the United States, is
the easy and indulgent temper and character of the people gener-
ally, who have ever been disposed to suffer themselves to be
chested and imposed upon in these ways, by these kinds of
offenders, in hundreds of instances, compleining generally, but
never prosecuting.”! Let us now see more exactly what, under
the English common and statutory law, these several offences
were, in England, when our country was settled. e

§ 523. Forestalling, 2. &c. — In Runssell on Crimes,? we have the
foljowing : * Every practice or device by act, conspiracy, words,
or news, to enhance the price of victuals or other merchandise,

1 7 Dane Abr. 38, end eee to the end . 2 See Crim. Proced. IT. § 296. . .
of the chapter. See also Louisville ? 1 Ruea. Crimes, 8d Eng. od. 168,
Toupe, 8 B. Monr. 591.
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has been held to be unlawful ; as bemg prejudicial to trade and
eommerce, and injurious to the public in general.! Practices of
this kind come under the notion of forestalling ; which anciently
comprehended, in its signification, regrating and engrossing, and
all other offences of the like nature? Spreading false rumors,
buying things in the market before the accustomed hour, or bay-
ing and selling again the same thing in the same market, are’
offences of this kind? Also if a person within the realm buy
any merchandise in gross, and sell the same again in gross, it has
been considered to be an offence of this nature, on the ground
that the price must be thereby enhanced, as each person throngh
whose hands it passed would endeavor to make his profit of it.t
So the bare engrossing of a whole commodity, with ar intent to
sell it at an unreasonable price, is an offence indictable ab the
common law ; for, if such practices were allowed, a rich man
might engross into his hands a whole commodity, and then sell it
at what price he should think fit5 And so jealous is the common
law of all practices of this kind, that it has been held contrary to
law to sell corn in the sheaf ; upon the supposition, that, by such
means, the market might be in effect forestalled.”

§ 524. Continned. — The author then proceeds to say, that,
¢ the offences of forestalling, regrating, and engrossing were for
a considerable period prohibited by statutes; and chiefly by the
8 & 4 Edw. 6, c. 21, and 5 & 6 Edw. 6, c. 14; altered by 5 Eiiz.
¢. 5, § 18, 5 Eliz. ¢. 12, and 18 Eliz. c. 25, § 18. But the bene-
ficial tendeney of such statutes was donbted ; and, at length, by
the 12 Geo. 8, ¢. T1, they were repealed,” as being detrimental té
the supply of the laboring and manufacturing poor of the king-
dom.”8 This repealing statute of 12 Geo. 3, e. T1, A.D. 1772, 18
too recent to have any force in our States. But those of Edw. 6

CHAP. XXXVII,| WEALTH AND POPULATION. § 526

3 & 4 Edw. 6, c. 21, but it relates merely to the sale of butter
and cheese. The statutes of Eliz. are unimportant, except per-
haps a single section. The only old statute, therefore, which
much concerns us, is 5 & 6 Edw. 6, ¢, 14, which must be deemed
common law with us, as far as it was found applicable.!

§ 525. continued. — Russell proceeds: * It has been sometimes

contended, that forestalling, regrating, and engrossing were pun-
ishable only by the provisions of these statutes;? but that doc-
trine has not heen admitted, and they still continne offences at
common law ;3 though their precise extent and definition at the
present day may perhaps admit of some doubt.”* Whers, in
this country, 5 & 6 Edw. 6, c. 14, has not been repealed, we have
not the same doubt whether these are common-law offences ; but
we have the doubt as to their precise extent and nature,
. § 526. Forestalling, what, in Principle.— In reason, forestalling,
considered distinet from engrossing and regrating, seems to be
commitied whenever a man, by false hews, or by any kind of
deception, gets into his hands a controlling amount of any one
article of merchandise, and holds it for an undue profit, thereby
creating a perturbation in what pertains to the publie interests.
If he circulates the false news, or uses the other deception, to
enable others to operate in this way, or to operate himself, but
fails, still he has committed, if not the full offence, at least the
criminal attempt.’

and Eliz. are of dates to render them common law with us. So is

* 3 Inst. 196; Bac. Abr. tit. Forestall-
ing A.
3 Ib.

31 Hawk. P. C.c.'80,§ 1.

4 8 Inst. 196 ; Bac. Abr. tit. Forestall-
ing; A; 1 Hawk P.C.c.80,§3 Butit
was held, thai any ‘merchant, whether
subject or foreigner, bringing victuals or
other merchandise inté the malm majr
mell ‘it in gross. 8 Inst. 196

5 1 Hawk..P. C. c. 80,§ 8; 31:13:.196.

& 3 Inat. 19'? Bae. Abr. tit. Foreata.ll-
mg: A, :
- ¥ The acts repealed are 3 & 4 Edw, 6
c. 21: 6 & 6 Edw. 6,c. 14; '3 Phil. & M.
c.'8; 6 Eliz. ¢, 83 lbcar2 e 8: and s0
much of b Anne, c. 34, as relates to
butchers selling catile alive or dead in
London or Westminster, or within ten
miles thereof; and all the acts made for
the better enforcement of the same.
& 1 Russ. Crimes, 3d Eng. ed. 168,

1 In the fifth edition, the firat niné
sectiona of thia act were copted here;
but T do not deem it essentlal to repeat
them.
© % Rex v. Maynard, Cro. Car. 231 ; Rex
v. Waddington, 1 Bast, 143,

? 1 Hawk. P. C. ¢. 80, § 15.

4 1 Russ. Crimes, 3d FEng. ed. 188,
169; see ante, § 618

~ See both the foregoing and the sub-
sequent sections, and the authorities

. there cited. - Also 2 Chit. Crim. Law,

627 ot seq.; Gordon on Patents, 16 et
Beq. Lord Coke says, that, on one oces-
mi the jndge had in consideration a

which he seems to approve, * where

‘it was prescuted thata Lombard did pro-

ceed to promote and enhance the price
of merchandise, and showed how. The

‘Lombard demanded judgment of the pre-
‘sentment for two causes. . 1. That it did

not zound in forestalling; 2. That of his
endeavor or attempt by words no evil
was put in ure, that is, no price was en-
haneed, et non alloeutur, and therenpon he
pleaded not miilty. Whereby it appear-
eth, that the attempt by words to enhance
the price of merchandise was punishable
by law, and - did sound in forestallment;
and it appeareth by the book, that the
punichment wasz by fine and ransom.
And in that case Knivet reported, that
certain people (and named their names)
cnme to Cateswold in Herefordshire, and
#aid, in deceit of the people, that there
were guch wars beyond the seaz ae no
wool could pase or be carried beyond
sea, whereby the price of woals was
abated; and, npon presentment hereof
made, they appeared, and upen their
confession they were put te fine and ran
gom.” 8§ Inst. 196,

-823



§ 528 THE ACT REQUIRED.

[BUOK V.

§ 527. Bngrossing.! — Engrossing, with us, must doubtless.be
deemed of kin to forestalling, as it was in .the English common

law.  And whenever a man, to

put things, as it were, out of

joint, and obtain an undue profit, purchases large quantities of an
article of merchandise, holding it, not for a fair rise, but to com-
pel buyers to pay what he knows to be much more t.ttan_ can be
regularly sustained in ‘the market, he may, on principle, be
deemed, with us, to be guilty of the common-law offence of

engrossing.?

§ 528, Regrating. — It is not easy to see how regrating, simply,-
as defined by Blackstone,® and distinguished from forestalling
and engrossing, can be a common-law offence in this country.
We may expand the definition, and thus make it such; but
the terms forestalling and engrossing would seem to cover a.ll
practical forms of the offence, as properly understood in this

country.t

1 See Crim. Proced. IL § 848-850.

7 1. In 1801, two cases against the
same defendant — Rex v. Waddington, 1
East, 143; Rex v. Waddington, 1 East,
167 — came before the Court of King's
Bench, wherein the zubstance of the
charge seems to have bren engrossing,
though there was no effort to give name
to the crime. They grew out of a villan-
ous xpeculation in hops, and the defend-
ant was held to be rightly convicted.
These cases will. repay an attentive ex-

amination. And see 1 Rusa. Crimes, 8d .

Eng. ed. 168-174 ; Rex v. Gilbert, 1 East,
683,
2. The doetrine of the text, the reader
perceives, tones down the ancient com.-
mon law greatly in favor of trade and
speculation. For Lord Coke says: “It
wasupon conference and mature delib-
eration resolved by all the justices, that
any merchant, subject, or stranger, bring-
ing victuals or merchandise into this
realm, may sell them in groes; but that
vendor cannet aell them again in gross,
for then he ia an engrosser according to
the nature. of the word, for that e buy
in gross and sell in gross, and may be in-
dicted thereof at the common law, ua for
an offence that s malum in se. 2. That
no merchant or any other may bay with-
in the realm any victual or other mer-
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chandise in gross, and sell the same jn
gross again, for then he-is an engrosser,
and punishable wt supra: for by this
means the prices of victwals and other
merchandise shall be enhanced to the
grievance of the subject; for, the more
hands they pass through, the dearer they
grow, for every one thirsteth after gain.”
3 Inst. 196.

1 Ante, § 6519.

4 1, The last English cdse of regrat-
ing at the eommon law, of which I have
knowledge, is Rex v, Bushy, Peake Add.
Cas. 189, .. 1800. I have also before
me & pamphlet report of the trial, some-
what more full. Lord Kenyon presided,
Mr. Erskine wap the leading counsel for
the prosecution, Mr. Law for the defence.
The learned judge obeerved to the jury
{I gquote from the pamphlet), that, "_nl-
though all the.acte of Parliament which
had been on the statute-book a hundred
and fifty years had in- an evil hour been
done away, notwithetanding the ravagesd
made by the Conqueror- and pome other
princes of the Norman ling it had been
discovered, in some .Saxon laws which
had been found since, that this was an
offence at common  law, and there could
be no doubt but hy the law of the land
these offences mre provided against.”
After some discuzeion econcerning  the

CHAP. XXXVII.] WEALTH AND POPULATION. § 529

§ 529. Conspiracies to Forestall, &c. — A conspiracy to commit
any of the acts formerly punishable in England under the name

evidence, the case was submitted to the
Jury, and they returned a verdict of
guilty. Whereupon . his -lordship said :
" Gentlemen, you have conferred as
great benefit on your country as, I be-
lieve, almost any jury did confer.” I
am not able to draw from this case the
precise limit which Lord Kenyon would

have given to the offence. *“The de..

fendunt,” says the pampblet report,
“stood indioted for having, on the Sth of
November last, at the Corn Exchange,
purchased thirty quariers of oats, which
he had exposed to sale and sold again on
the same day.” Nething is thus said
about any enhancement of the price; but
the title-page of the pamphlet deseribes
the trisl as having been *for regrating
in buying corn &t Mark Lane, and after-
wards selling it on the same day at an
&dvanced price.” Mr. Erskine said:
“The crime of regrating was that of
buying any commodity in & market, und
selling it again in the same market on the
same day.” Lord Kenyon gave, in his
address to the jury, his views of the rea-
son of the law as follows: “ When pro-
visions arrive at a high price, they be-
come a mighty injury and vppression
io the poor. All must have the necessa.
ries of life; and, when they become en-
hanced, the consequences are dreadful in
the extreme, In speculations it has been
sid that nobody can be hurt. I deny it:
that great writer and learned man, Dr.
Sinith, had said that mencpoly is no more
to be dreaded than witcheraft. If that
great writer was here now, he would teil
me that it does exist. In a county which
I know, all the buiter, cheese, fresh pro-
visions, &c., were bought up by the large
consumer, and resold to the poor and in-
digent at a profit of near fifty per cent.
I would ask Dr. Smith if this is not more
to be dreaded than witeheraft.”
According to a note in Peake, this
ts the same case which Chitty mentions
under the name of Hex ». Rushby, 2
Chit. Crim. Law, 536 ; where the form of
the indictment appears. The first count,
from which the others vary but slightty,
charges that the defendant, on a day

mentioned, “at London aforesaid, that ia
to say, at the parish of Allhallows Bark-
ing, in the ward of Tower in London
aforesaid, in a certain market, there
called the Corn Exchange, unlawfuily
did buy, obtain, and get into his hands
and -possession, of and from J. 8., J. G.,
and J. H., a large quantity of oats,of the
growth and prodoce of this kingdom of
Great Britain, to wit, ninety quarters of
oats, of the growth and produce of the
kingdom of Great Britain, at and for the
price or sum of forty-one shillings for
each and every of the said niuety quar-
ters of oats, part of the said oats, by way
of sample of the said ninety quarters of
oats, tfien being brought to the said mar-
ket by ihe said J. 5., J. G., and J. H., for
the sale of the szid ninety quarters of
oats in the same market; gnd afterwards,
to wit, on the same, &e., he the said
Rushby, at, &ec., in the swme market
there called the Corn Exchange, unlaw-
fully did regrate a large quantity, to wit,
thirty quarters of the said oats, and sell
the said thirty guarters of the said outs
again to one W. H. at and for the price
or sum of forty-three shillings for each
and every of the said thirty quartera of
the said oats, in contempt, &c., to the
evil example, &e., and against the peace,
&.” Apd Mr. Chitty adds, thas, after
eonviction; “ and after an ineffectual ap-
plication for a new trial, Mr. Law (the
late Lord FEllenborongh), Mr. Sergeant
Best {the now chief justice of the Com-
mon Pleas), and Mr. Marryatt, moved in
arrest of judgment,” &e.,on the ground,
that, since the repeal of the statutes, the
acts alleged against the defendants wers
not punishable. * Upon this suggestion,
the court granied a rule to show cause
why judgment should not be arrcated;
and, after argument, the court were di-
vided in opinion, and no judgment was
passed upon the defendant.” 2 Chit.
Crim. Law, 537 and note. And see 4 Bl,
Com. Chit. ed. 158, note; Godson on
Fatents, 83. Lord Campbell, who waa
not a1 admirer of Kenyon, comments, in
his Lives of the Chief Justices {iv. 84
et seq. of Am. ed.), very disparagingly
R25



§529 - THE ACT REQUIRED. ' [BOOE V:

of forestalling, engrossing, or regrating, is, of course, indictable
with us if the acts themselves are. Buf it may be so, even
though we should hold that these are not common—law oﬂ'ences in

our States.!

upon this case and Rex ». 'Waddingten,
cited to the last section. Dui he admits
thut the doctrines *‘were at the time
highly popular,” and coniributed to en-
hance Kenyon's “reputation as a great
judge.” His pages are very racy where
he states what the judges held; and, if
they really iaid down ezactly what he
paye they did, we may doubt whether
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their expositions were true to any law

ever prevailing in any country. And
still we ghould be at liberiy to agree or
not with the biographer as to the cause
which he assigns; mnamely, Kenyon's
lack of an early classical and general
education in the schools. Campbell vites
no authorities against these cases.
1 See Vol. IL. ConspiracCY.

CHAP. XXXVill.] PUBLIC CONVENIENCE AND SAFETY. § 581

CHAPTER XXXVIII
PROTECTION TO THE PUBLIC CONVENIENCE AND SAFETY.

§ 530. In General. — All unjustifiable disturbances of the pub:
lic convenience and safety, sufficient in degree,! are indictable at
the common law. ‘Therefore —

§ 581, Nuisances — (Ways — Other Public Places — Trades —
Noisea — Gunpowder, &c.). — Obstructions of highwa,yss,2 public
squares,? harbors,! navigable rivers,® and the like ; ¢ injuries done

~to such ways and places;? neglect or refusal, by those whose

duty it is, to keep them in repair ;3 the carrying on, in populous
localities or near a highway, of trades which render the air either

unwholesome or disagreeable to the senses ;* making great noises,

1 Ante, § 212 et seq-

2 Commonwealtbh . Milliman, 13 8. &
R. 408; Reg. v. Scott, 2 Gale & . 729,
Rex o Cross, 8 Camp. 224 ; Rex v Jones,
8 Camp. 250; Rex ». Morris, 1 B. & Ad.
441: People ». Cunningham, 1 Denio,
524; Reg. v. Beott, 3 Q. B. 543; Rex v.
ltuseell, & Easi, 427; The State ». Dun-
can, 1 MeCord, 404; The State ¢ Spain-
hour, 2 Dev. & Bat. 547; Rex v Moore,
3B.& Ad. 134; Reg ». Watts, 1 Salk.
857; Justice ». Commonwealth, 2 Va.
Cas. 171; Commonwealth v. Wilkinson,
18 Pick. 175; The State ». Pollok, 4 Ire.
303; The State v. Hunter, 6§ Ire. 869;
Commonwealth ». Gowen, T Masa. 378;
Rex v, Carlile, 6 Car. & P. 636; Rex »
West Riding of Yorkshire, 2 Eust, §42;
Commonwesnlth v, King, 13 Met 115;
Reading ». Commonwealth, 1 Joues, Pa.
186 ; Rex v. Sarmon, 1 Bur. 616 ; Rex ».
Wehb 1 Id. Raym. 787; Bex v Dob-
s, 11 Mod. 317 ; Reg. v. Derbyshire, 2
Q. B 745 ; The State v Knapp, 6 Conn.
413; Reg. v. Sheffield Gas Co., 22 Eng.
L. & Eq. 200; Vol. IL § 1272 et seq.

2 [he State ». Commissioners, Riley,
148 ; Rung v. Shoneberger, 2 Watts, 23;

The State ». Commissioners, 3 Hill, 8. C.
149; Commonwealth » Rush, 2 Hams,
Pa. 188,

+ Rex ». Tindall, 1 Nev. & . 719, 6
A. & E 143, And see Commonwealth v,
Alger, 7 Cush. 563.

3 Commonwealth ». Church, 1 Barr,
105; The State » Thompsoa, 2 Strob.
12; Rex v. Trafford, 1 B. & Ad. 574, 887;
Rex ». Watts, 2 Easp, 875; Renwick ».
Morris, ¥ Hill, N. Y. 576; Rex ». Russell,
6 B. & C. 666; Cumming v. Spruance, 4
Harring. Del. 315.

% See Vol. IL §1266—1271

7 Rex ». FEdgerly, March, 131; Reg.
v, Leach, 6 Mod. 145; Rex ». Stanton, 2
Show. 80; Commonwealth ». Eckert, 2
Browne, Pa. 249.

2 Bex o Hendon, 4 B. & Ad. 628;
Rex v, Stoughton, 2 Saund. 157 ; Reg. v.
‘Wilts, Holt, 339 ; Rex v». Dixon, 12 Mod.
198 ; Waterford and Whitebsll Turnpike
». People, 9 Barb. 161; Payne v. Par-
tridge, 1° 8how. 266; The State ». Mur- -
freesboro’, 11 Humph. 217; Vel IL
§ 1280-1283.

9 Hex v. White,”1 Bur. 333 ; Commaon-
wealth v Brown, 13 Met. 866; Rex a
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§582 - THE ACT REQUIRED. : [Boox v,

to the disquiet of the neighborhood ;1 keeping large gquantities
of gunpowder in populous places, to the danger of the public
safety ;2 and other acts of a similar tendency ; 3— being, with
some which were mentioned under previous heads, termed in
legal language nuisances, are severally common-daw offences.
Statutes have more or less confirmed or enlarged them, or added
to their number. Thus, —

Raflways. — Though the obstruction of a railway track is in-
dictable at the common law,’ there are statutes making it spe-
cially so, and more particularly if endangering life.f And, —

- Railway causing Death. — Where through negligent management

a railway causes the death of a passenger, there ave statutes under

which the corporation is indictable therefor, and the fine imposed
in punishment is payable to the representatives of the deceased
person’ In these cases, the rules applicable to civil actions,
which in essence they are, prevail in a good measure.s

§ 532. Inne — Refusing Travellera. — Since inns® are for the
public convenience, and the keepers have certain privileges given
in return for the public good they do, —“an indictment,” says

Waltts, Moody & M. 281, 2 Car. & P. 486,
Rex ». Neville, I'cake, 91; Ray ». Lynes,
10 Ala. 63; The State v. Hart, 34 Maine,
36; post, § 11381144,

1 Rex » Smith, 1 Stra. 704; The
State v. Haines, 30 Maine, 65. And see
Commaonwealth ». Smith, 6 Cush, B0,

2 Anonymous, 12 Mod. 242; Cheat-
ham » Shearon, 1 Swan, Tenn. 213;
Rex v. Taylor, 2 8tra. 1167; Bradley ».
People, 56 Barb, 72; People ». Sands, 1
Johns. 78; post, § 1097-1100. And sce
Williams ». Augnsta, 4 Ga. 500. Duiy
of Licensed Seller,— One licensed to
gell punpowder, if he sells it to one whom
he knows to be incapable of taking
proper care of it, is civilly liable for the
consequences. Carter v Towne, 98
Mass. 567.

3 Rex ». Wharton, 12 Mod, 510; Reg.
r. Wigg, 2 Salk. 480, 2 Ld. Raym. 1163 ;
* Commonwealth v, Webb, 6 Rand, 726;
Commonwealth », Chapin, & Pick, 199.

+ Ante, § 490, 500, 502, 504; post,
§ 1071 et geq.

5 Vol 11§ 1266, 1270,

& Reg. ». Upton, 6 Cox C. C. 268;
Reg. v. Monaghan, 11 Cox C. C, 608;
Reg. v. Hadfield, Law Rep. 1 C. C. 258,
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11 Cox C.C.574; Reg. v». Hardy, Law
Rep. 1 C. C. 278, 11 Cox C. C. 856 ; Reg.
v. Braidford, Bell C. C. 268, 8 Cox . C,
30%; Reg. v, Sanderson, 1 Fost. & F. 87;
Roberts ». Preston, 9 C. B. n. s 208;
Reg. v. Court, 6 Cox C. C.202; Reg. v.
Bowray, 10 Jur. 211; McCarty ». The
State, 37 Missis. 411; Allison v The
State, 42 Ind. 364; Commonweslih .
Killian, 109 Mass. 345,

7 The State v. Grand Trunk Railway,
5% Maine, 189; The State ». Grand
Trunk Railway, 60 Maine, 145; The
State v, Grand Trunk Railway, 61 Muine,
114; The State ». Maine Central Rail-
Toad, 60 Maine, 430; Commonwealth ».
Sanford, 12 Gray, 174; The State o
Manchester and Lawrence Railroad, 52
N. H. 528; Commonwealth v. Metropoli-
tan Railroad, 107 Mass. 236; Common-
wealth » Vermont and Massachusetts
Railroad, 108 Mass. 7. .

¥ The State ¢. Grand Trunk Railway,
58 Muine, 176 ; post, § 1074-1076.

® See Hall v. The State, 4 Harring.
Del. 182, 141, Ag to what is an “Inn,”
“Tavern,” * Hotel,” &ec., see BStat.
Crimes, § 297.

CHAP. XXXVIIl.] PUBLIC CONVENIENCE AND SAFETY. § 532

Coleridge, J., lies against an innkeeper who refuses to ?eceive a
guest, he haviftg at thke time room in his house, a.nd' either the
price of the guest’s entertainment being tendered to him, or Suﬁli
eireumstances occurring as will dispense with that tender; i
though, from a later case, it would appear that the tender is
always necessary.? So. if, having received 't_he .guest, he refuses
to find for the guest food and lodging, he is 1n(}xcta.ble.3 But, to
produce these consoquences, the person applymg..as: guest mubt
be a travellert Such is the clear English doctrine; al.ld it is
affirmed in & dictum of the North Carolina court® Coleridge, J.,
seemed to put the liability on the ground that ¢ innkeepers are 4 ‘
sort of public servants;”® and in this view perhaps we 'ShO]Jld
have discussed the topic under a previous title.” Ax-mther view
is, that the innkeeper who allures a travefller to hig house by
holding himself out as ready to entertain him, an.d the:n refuses,
assumes toward the traveller an unfair ground ; in-which aspect
the question pertains to our chapter after the next.? But,. unless
we call in the aid of principles like these, we do Il..Ot readily find
s foundation for the indictment, where the refusal is not ge.neral 3
because the traveller is merely an individual, and the public sus-
tains mo separate injury.’ Perhaps, however, the wrong may be
likened to an obstruction in a public way. At all events, the
law on this subject is probably as above stated ; -beca.use no sufli-
cient reason appears for discarding the old doctrins. Yet it has

little practical effect at this time, being rather a relic of the past
than a living thing of the present. . :

1 Rex v. Ivens, 7 Car. & I 218, 218.
Se¢ Newton ». Trigg, 1 Show. 268, 268,

2 Fell p. Knight, 8 M. & W. 260, 5 Jur.
O 1 Hawk. P. C. Curw. ol p.714, § 2.

4 Rex v. Luellin, 12 Mod. 445.

5 The State v. Mathews, 2 Dev. & Bat.
2 I Bex . Tvens, 7 Car. & P. 213,
219

T Ante, § 458 et zeq.

8 And see ante, § 232.

% Offences by Innkeepers emmrmer-
“!ted.— Hawkins says: “ It seema to be
agreed, thet the keeper of an inn may,
by the common law, be indicted a1_u'i
fined, as Leing guilly of a public nbi-
gance, it he usually harbor thicves, _or
perscns of scandalous reputation, or suf-

fer frequent disorders in his house, or
take exorbitant’ prices, or set up-'a new
inn in a place where there is no manner
of need of one, to the hindrance of nther
ancient and well-governed inns, or keep
it in a place in respect of its sltuation
wholly unfit for such a purpose. And it
geems also to be cléar, that, if one who
keeps & common inn refuse either to re-
ccive a traveller as a guest into his house,
or to find him victuals, or lodging, upon
his tendering him a Teasonable price for
the same, he is ot only lizble to render
damages for the injury in an action on
the case at the suit of the party grieved,
but may also be indicted and fined at the -
sait of the king.” 1 Hawk. I C. Cumf.
ed. p. 714, § 1, 2. And see Reg. v Rj
mer, 2 Q. B. D. 136, 13 Cox C. C. 378,
329



§ 634 THE ACT REQUIRED, [BoOK v,

CHAPTER XXXIX.
PROTROTION TO THE PUBLIC ORDER AND TRANQUILLITY.

§ 033. In General.— Whatever, of sufficient magni
law’s notice,! one wilfully does to the disturbaneegoftﬁz f;));lfl}i:
order or tranquillity, is indictable at the common law. Thus, —
§ 634. Riot— Rout— Unlawfal Assembly. — Riots, routs ,and
un.lm.zvful assemblies, three allied disturbances of the ,public,tran—
quillity, are thus punishable. They severally require, says Black-
stone,? “ three persons, at least, to. constitute them. An unlawful
assembly is when three or more do assemble themselves together
to do an unlawful act, as to pull down enclosures, to destroy a
warren, or the game therein ; and part without doing it, or mik-
ing any motion towards it.3 A rout is where three or more meet
f;o do an unlawful act upon a common quarrel, as forcibly break~
ing down fences upon a right claimed of common or of way: and
make some advances towards it.* A riot is where three o{ ,more
actually do an unlawful act of violence, either with or without
common cause or quarrel: as, if they beat a man; or hunt and
kill game in another’s park, chase, warren, or liberty ; or do an
other unlawfl.Jl act with foree and violence ; or even ,c'lo a Iawfuyl'
act, a3 yemoving a nuisance, in a violent of tumultnous manner.” 5

1 Ante, § 212 et seq.

9 4 Bl Com. 146, .

* And see The Stafe ». Stalcup, 1 Tre.
30; Reg. » Vincent, P Car. & P. 91
Reg. v. Neale, 9 Car. & P. 481; Rex a;
Hunt, T Russ. Crimes, 8d Eng. ed. 278:
Rex v. Blisset, 1 Mod. 13; Rey ». Birt, &
Car. & P.164. For other definitions, s’ee

Vol II. § 1258 and note i
. Addison, 274; R 5 P
h A ’ ; Rex o, it, 2B
< And 9a;ee The Btate ». Sumner, 2 1 W. Bl 350 ; Reg. v.c %"i;lceutu rl‘J Igﬁ »
Specrs, g 9. olor other definitions, seo & P. 91; Rex v, Sudbury, 12 Mod,
CIL and note. 262; Re : . ! i
1 ; Rex v, Hant, 1 Keny, 108; -
Richj&glac!f .szt:h;l‘gfn tStm‘ae », Connoll_'_r, 3 monwealth v. Runnels, 15 Mna’s. %Cil;l
e The' o Se ». Boow, 1{5 Maine, Pennsylvania ». Craig, Addison 190:
3 T e u.sstgaw, 23 Mgme, 554_; _A_non}'mous, 6 Mod. 43; Reg. ». S;]ey,ﬂ’

Williams v. The State, § Misso. 270
Scotts. United Statés, Morris, 142 ; The
State ». Brooks, 1 Hill, 8. C. 261 ; Tar.
pin ». The State, 4 Blackf. 72; The State
t. Calder, 2 McCord, 462; The State ».
Jackson, 1 Bpeers, 13; Theé State v. Cole
2 McCord, 117; Yennsylvania v. Crihs,
Addigon, 277; Pennsylvania v. Morrison:

PHAP. XXXIX.] PUBLIC ORDER AND TRANQUILLITY. § 535

There are some English statutes, anicient as well as comparatively
modern, making the riotous assembling of twelve or more persons;
under certain circumstances and for certain specific purposes, &
heavier offence ;! but we have no reported instances of attempts

to give them a common-law force in this country.

§ 585. Afiray. — Of a similar

pature to riot and the like is

affray ; being the fighting together of two or more persons, either
by mutual consent or otherwise, in some public place, to the ter-
ror of the people. It is indictable at the common law.?

Salk. 534, 695; Reg. v Ellis, Holt, 638;
The State ». Russell, 45 N. H. 83. For
other definitions, pee Vol. IL § 1143 and
note.

1 4 Bl Com. }42. The fellowing ie
what Blackstone says in the place thus
referred to: *The rictous assembling of
twelve persons, or more, and not dispers-
ing upon proclamation. This wre first
made high treason by Statute 3 & 4 Edw.
6, c. 5, when the king was a minor, and
A change in religion to be effected : but
that statute was repealed by Statute 1
Mary, c. 1, among the other treasons
ereated since the 25 Edw. 3; though the
prohibition was in substance re-enacted,
with an inferior degree of punishment,
by Statate 1 Mar. etat. 2, ¢ 12, which
made the same offence a single felony.
These statutes specified and particular-
jzed the nature of the riots they were
meant to suppress, as, for example, such
as were set on foot with intention to offer
violence to the Privy Comnil, or to
ciiange the lawe of the kingdom, or for
eertain other specific purposes ; in which
cases, if the persons were commanded by
proclamstion te disperse; and they did
not, it was by the statute of Mary made
felony, but within the benefit of clergy;
and alsg the fact indemnified the peace
officers and their assistants, if they kilied
any of the mob in endeavoring to sup-
press such viot. This was thought a nec-
essary security in that sanguinary reign,
when popety was intended to be re-estab-
lished, which wes like to produce great
discontents : but at first it was made only
for a year, and was afterwards continued
for that queen’s life. And, by Statute 1
Eliz. c- 16, when a reformution in religion
wae to be once more attempted, it was
tevived and continned during her life

also: and then expired. From the ac-
cession of James the First to the death of
Queen Anne, it was never once thought
expedient to revive it: but, in the first
year of George the Firet, it was judged
necessary, in order to support the execu-
tion of the act of settlement, to renew it
and at obe stroke to make it perpetual,
with Targe additions. For, whereas the
former acts expressly defined and speci-
fied what should be accounted a riot, the
Statute 1 Geo. 1, ¢. 5, enacts, generally,
that if any twelve persons are uniawfully
assembled to the disturbance of the
peace, and any one justice of the peace,
sheriff, under-sheriff, or mayor of a town,
shall think proper to command them by
proclamation to disperse, if they contemn
his ofders and continue together for one
hour afterwards, such contempt shall be
felony without benefit of eclergy. And
farther, if the reading of the praclama-
tion be by force opposed, or the reader
be in any manner wilfully hindered from
the reading of it, such opposers and hin=
derers are feloms without benefic of
clergy: and all persons to whom such
proclamation ought to have begn made, and
knowing of such hindranee, and not dis-
persing, are felons without beneflt of
clergy. There is the like indemnifying
elanse, in case any of the mob be unfor-
tunately kilied in the endeavor to dis-
perse them; being ecopied from the act
of Queen Mary. And, by a subsequent
clause of the new act, if any persons, s¢
riotously assembled, begin even before
proclamation to pull down any ehurch,
chapel, meeting-house, dwelling-house,
or out-houses, they shall be felons with-
out benefit of clergy.”

2 Yol.II. § 1; 4 BL Com, 145; The
State », Sumner, 6 Strob. 58 ; Simpson. u.
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@P:g:;e 'P;.lghting-togethar. — Fighting in a private place is either
o off ce ! or an assault and battery, according to the circum-
Public.— (Priz t). ~— Of. ;& ic pri is i
Mg (Prizo-fight) f. course,: a  public prize-fight is in-
1-) § 586. . Breaches of Peace.— These: offences are also known as
reael'les of the peace, —a term of indefinite ‘yet larger meaning,
;omehm.es.greatly expanded, but commonly it signifies in the
'la?]‘:r a cnmu;;al.l act-of the sort which disturbs the public repose
ere are still indi ;
Thes _1-3 still other forms of indictable breaches of the peace.’
Porcible Detainer — (Defence of Self ang Property). — While all
reasonah{e and necessary force may lawfully be used by one to
defend .hm rea.l. or personal estate, of which he is in the actual
p'ossessilon, 2gainst another who comes to dispossess him without
right ; ¢ yet, if a man undertakes to retain what he knows > to be
& wrongful possession, by & force or by numbers reasonably excit-
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real ? property, éven though he is proceeding under a just claim.?
But this doctrine does not apply where one, having lawful right,
immediately recaptures what has been wrongfully taken from him.3
When the property is personal, the demonstration must be in the
presence of the possessor, from whem it is taken away.?

§ 587, Riotous Injuries and Enforcementa of ‘Rights. ——In like
manner, the riotous entry into a house by the landlotd, on the
termination of a lease, or for the enforcement of a forfeiture ;5
the riotous pulling down of enclosures, even under a claim of
right ;% the breaking, with wood, and stones, of the windows of a
dwelling-house in the night, to the terror of the occupants;’ the
unlawful throwing down of the roof and chimney of a dwelling-
house in the peaceable-possession -and actual occupancy of an-
other, who is put in fear ;8 the riotous breaking into another’s
dwelling-house, and making a great noise, whereby a woman in
it miscarries,? — are severally indictable at the.common law, as
either foreible entries, or other breaches of the peace. -

ing terror, he is indictable. This offence is called in law a forci-

ble detainer.f So —
Forcible Entry — Forcible Tres

forcible entry or trespass, who,

wrests from another’s peaceahl

The State, b Yerg. 356; Curlin » The
Btate, ¢ Yerg, 143; O’Neill ». The State,
16 Ala. 65; Csih ». The State, 2 Tenn.
198; Kium ». The State, 1 Blzckt. 377 -
The State ». Heflin, § Humph, 82; The
Btate #. Allen, 4 Hawks, 356 ; Common-
wealth » Perdue, 2 Va. Cas. 227 ; Dan-
ean v.- Commonwealth, & Dana, 205 ;
Hawkins v. The State, 13 Ga. 822, '
s 31&Anta,- § 280 .a.nd note; Vel IL
* 2 Reg. . Brown, Car. & M. ;

& 21:0, note; Vol IL § 85, Bl nte,

‘3 And see The Stite ». Hanley 4

200 ; ‘The State v, Matthaws, 42§;t.'{i4v2t:
The State v. Warner, 34 Conn, 278, The
State v. Lunn, 49 - Misso. 90 ; post; ,§ 548

' . £ Weaver v. Bush, 8 T. . 78,- Hms
rington ». Feople, 6 Barb, 607 ; Cm,umon-
wealth ». Kennard, § Pick. 133 . The
State v. Godsey, 18 Ire. 348: The Stata
v. Johnson, 12 Ala. 840; The State »,
Morgan, 8Ire. 186; Monroe . The State,

5.Ga. 85; ‘Rex « Ford, J. KoL 61 ‘Mo,
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pass. ~— A man is indictable for a
by strong hand, awakening fear,
€ possession either personal” or

Daniel v. The State, 8 Sm, & M, 401 :
The State v, Zellers, 2 Halst. 290 The
State », 8mith, 3 Dev. & Bat. 117; i{oore
v. Hussey, Hob. 3, 96 ;- Semayne’s Case

5 CaNa; Hollowaye’s Case, Palmer,
b45; 8. ¢. nom, Halloway’s Case, Cro:
Car. 131; Commonwealth v. Drew, 4
Mass. 391; Rex », Longden, Russ. & Ry.
228; United States ». Wiltberger, 3
Wash. C. C. 515; The State v. Briggs, 3
Ire: 867; The State ». Clements, §2
Maine, 279 ; The Siate v, Lazarus, 1 Mill,
83; 1 Buat P. C. 402 And see, for 3 fuil
discussion of the Hght to defend one’s
self or property, post, § 836-877.

5 Ante, § 208
® Vol..IL § 489 et peq.: The Sta

Godeey, 13 Tre. 848; Commonweaitl, o
Roﬁg:;s,--l- S.4&CR. 124; Commonweaith
» eman, ush, 597; Mi
lewm, 2 Car. & B. 17, 0 iumer o. Mac-

-7 ¥Wol. M. §517; The State w. -
fleld, b Ire. 207 ; The State ». McDo?::II;
1 Hawks, 449 ; The State v, Watkine, i

§ 538, Limits of Dootrine. — In these cases, the trespass. is not
alone indictable, for the thing done must go further ; ©. while the

Huamph. 258; The State v. Benmett, 4
Pev. & Bat. 43; The State v. Mills, 2
Dev. 420; The State v. Ray, 10 Ire. 33;
The State v. Phipps, 10 Ire. 17; The
State v. Flowers, 1 Car. Law Repos. 97.

1 Vol I, § 489: Commonwealth v
Shattuck, 4 Cush, 141; Burt ¢, The State,
3 Brev. 418; The State v. Speirin, 1
Brev. 119; The State ». Pollok, 4 Ire.
805; The State ». Pridgen, 8 Ire. B4
Reg. v. Newlands, 4 Jur. 822; Rex o
Nicholle, 2 Keny. 812; The State v. Tol-
ever, b Ite. 452; Rex v Smyth, b Car. &
P. 201; Harding’s Case, 1 Greenl. 22;
The State v. Morris, 8 Misso. 127.

2 The State ». Bennett, 4 Dev. & Bat.
48; Rex . Marrow, Cas. temp. Hardw.
174 ; The State v. Pearson, 2 N. H. 550;
People ». Teonard, 11 Johns, 504 ; Beau-
champ » Morris, 4 Bibh, 812; Bex &
Storr, 3 Bur. 1698, 1699,

* The State v. Elliot, 11 N. H. 540.

* Vol. IL. § 517; The State ». Mc-
Dowell, 1 Hawks, 499; The State o.
Watkins, 4 Humph. 266; The State ».
Mills, 2 Dev, 420; The State v. Farns-
worth, 10 Yerg. 261; Reg. v. Hapris, 11
Mod. 118. And see Bex ». Gardiner,.I

Russ. Crimes, 8d Eng. ed. 53; The State
», Flowers, 1 Car. Law Repoa. 97. Bee,
as to real estate, The State ». Fort, 4
Dev. & Bat. 192, : :

5 Rex v. Stroude, 2 Show. 149,

% Bex.p, Wyvill, T Mod. 286. And
see The State ¢, Tolever, 5 Ire. 452; Reg.
#. Harris, 11 Mod. 113.

T The State v Batchelder, § N, H.
549,
& The State w. Wilson, 8 Misso. 125,
The State ». Morris, & Misso. 127.

-# Commonwealth v Taylor, & Biun
2. - :

10 The State w Phipps, 10 Ire. 173
Henderson ». Commonwealth, § Grat.
708; Commonwealth». Keeper of Prison,
1 Ashm, 140: Rex v. Bake, 3 Bar. 1731;
Rex ». Smyth, 6 Car. & F. 201, 1 Moody
& R. 165; The State v. Follok, 4 Ire. 805;
The State.r. Ray, 10 Ire. $9; The State
». Mills, 2 Dev. 420; The State v. Wat-
kina, 4 Homph. 256 ;. The State #. Arm-
field, b Ire. 207 ; Rex v. Gardiner,] Russ.
Crimes, 3d Eng. ed 53; 6 Mod. 175, note;
2 Mod. 806, note ; Kilpatrick v. People, &
Denio, 277 ; Rex v. Storr, 3 Bur. 1898;
Bex v. Atkyns, 3 Bur. 1708 ; Bex v.-Gil-
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terror may be excited as well by numbers! as by other means:
Therefore, for example, — :

Exzoeaslve Distress — Abusing Family. — A landlord does not
commit erime by taking an excessive distress ;2 nor does any one
by merely going often to the house of another, and in words so
abusing his family as to make their lives uncomfortable; the

* injury being only of a civil nature8 '

§ 630, Peace actually broken ~— Tending to Breach. — To lay the
foundation for a criminal prosecution the peace need not be actually
broken. If what is done is unjustifiable and unlawful, tending
with sufficient directness to break the peace, no more is required.
Thus, ~—

§ 540. Challenge to Duel — Going dangerously armed. — Libel —
‘Words to stir Quarrels — Eavesdropping — Common Scold. — Send-
ing a challenge, verbal or written, to fight a duel ;4 going about
armed, with unusual and dangerous weapons, to the terror of the
people ; ® riotously driving in a carriage through the strests of a
populous city, to the hazard of the safety of the inhabitants;®
publishing libels,” even in some extreme cases uttering words 8
calculated to stir up resentments and quarrels; eavesdropping ;9
‘being a common scold ;° and the like; are cognizable criminally
by the common law. For —

The Reason. — The criminal law is as well preventive as vindic-
let, 8 Bur. 1707; The Btate v. Flowers, 1 monwealth ». Worcester, 8 Pick. 462;

Lar. Law Repos. 97. Stat. Crimes, § 20.
1 The State v. Simpson, 1 Dev. 504-
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tive.! And a threatened danger demands correction the same as
an actual one. Moreover, the community is disturbed when it 1s
alarmed. Attempts are indictable,® and the before-mentioned
acts are in the nature of attempt.

§ 541. Barratry — Maintenance — Champerty. — We have a tri-
angle of analogous offences known as barratry,® maintenance, and
champerty ; ¢ which are rather actual than attempted disturbances
of the repose of the community. The gist of them severally is,
that they embroil men in lawsuits and other like quarrels.
Blackstone defines barratry to be the “frequently exciting and
stirring up of suits and quarrels between his majesty’s subjects,
either at law or otherwise ; ” ® maintenance, “ an officious inter-
meddling in a suit that no way belongs to one, by maintaining or
assisting either party, with money or otherwise, to prosecute or
defend it ;7 ¢ champerty, * a bargain with a plaintiff or defendant
to divide the land or.other matter sued for between them, if they
prevail at law, whereupon the champertor is to earry on the par-
ty’s suit at his own expense.”? .. . . : ' :

Selling Land in Adverse Possession. — The sale of real estate, of
which anotber holds an advérse seisin, is usnally a species of
champerty.3 ' : _
 § 542, Disturbing Meetings. — When people assemble for wor-
ship,® or in their town meetings,™ or in others of the like sort, or
probably always when they come-together in an orderly way for

Milnér v Maclean, 2 Car. & P. 17; Com-
monwealth ». Bhattuck, 4 Cush. 141;
Rex ». Jopson, cited 8 Bur. 1702, And
pee The State v. Wilson, 3 Misso. 125.
2 Rex v. Lesingham, T. Haym. 204;
8. ¢. nom. Rex v. Leginham, 1 Mod. 71.:
8 Commonwealth », Edwards, 1 Ashin.
46. Sce The State », Caldwell, 2 Jones,
N. C. 468; The State ». Bordesux, 2
Jones, N. C. 241,
% 4 Bl. Com. 150; Rex ». Newdigate,
‘Comb. 10; Reg. ». Langley, 2 Ld. Raym.
1029, 1081, 6 Mod. 124; Bmith » The
-Btate, 1 Btew. 506. .
& The State v. Huntly, 8 Ire, 418 ; Sir
John Enight’s Case, 8 Mod. 117, Comh.
38 - .

"350.  Fast Driving. — As to fast driving
contrary to a ciiy ordinance, see Com-
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6 United States v. Hart, Pet, C. C.

i T Commonwealth v Clap, 4 Mass. 163,

168, 169; Commonwealth ». Chapman,
13 Met. 68; Rex v, Topham, 4 T. R, 126
Rep. v. Coltins,  Car. & P. 456; Rex ».
Kinnersley, 1 W. Bl. 294; Reg.v. Lovett,
9 Car. & P. 462 ; Rex » Fain, Comb, 268;
The State ». Burnham, 9 N. H. 34,

? Reg. v. Taylor, 2 Id. Raym. 879;
Ex parte Marlborough, 1 New Sess. Cas,
195, 13 Law J. w. 8. M. C, 105, 8 Jur. 664 ;
ante, § 470. .

2 The State v. Williams, 2 Tenn. 108;
4 Bl. Com. 168 ; Commeonwealth ». Lov-
ett, 4 Pa. Law Jour, Rep. 5; post, § 1122
et seq. .

- 1 4 BL Com. 168; Reg. ». Foxby, 6
Mod. 11: James ». Commonweaith, 12
5. & R. 220; United States ». Royall, 3
Crabch C. C. 620; Commonwealth ».
Mohn, 2 Smith, Pa. 248; post, § 948

1101 et geq. - .

1 Ante, § 210 ]

2 Ante, § 484, 435 ; post, § 723 ot seq.

8 Tiscuseed Vol II. § 68 et eeq.

t Discussed Vol. IL. § 121 et, seq.

# 4 Bl Com. 134 ; Case of Barretry, §
Co. 383, 87b; Rex ». ———, 3 Mod. 97;
The State ». Chitty, 1 Bailey, 379; Com-
monwealth ». McCulloch, 16 Mase. 227,

¢ 4 Bl Com. 134; Brown v. Beauo-
champ, 6 T. B. Moor. 413,

7 4 Bl Com. 135; Thurston v, Perei-
vid, 1 Pick, 415; Bust ¢. Larue, 4 Litt.
411, 417; Douglass ». Waod, 1 Swen,
Tenn. 393; Knight v. Bawin, 6 Greenl.
861; Byrd v. Odem, 9 Ala. 766; Keyv.
Vattier, 1 Olio, 132; McMullen ». Guest,
6 Texas, 275; Lathrop v, Amherst Bank,
9 Met. 480; Holloway ». Lowe, 7 Port.
485,

& Vol. T1. § 186-140; Cockell » Tay-
lor, 16 Eng. L. & Eq. 101; Hoyt ».

Thompson, 1 Seld. 820; Van Dyck ».
Yan Beuren, 1 Johns. 8456, 363: White-
sides ». Martin, 7 Yerg. 384 ; Williama »,
Hogan, Meigs, 187; Wellman ». Hickson,
1 Ind. 581; Michael v Nutting, 1 Ind.
481; Truax ». Thorn, 2 Barb. 166 ; Tut-
tle » Hills, & Wend. 213, 224 ; Anderson
v. Anderson, 4 Wend. 474, Whether
Stat. 32 Hen. 8, e. 9, is common law in
this country, see Brinley ». Whiting, 5
Pick. 2848, 868; Hall ». Asghby, 9 Dhio,
96 ; People r. SBergesnt, 8 Cow.139; Ses-
sions ». Reynolds, 7 Sm. & M. 130; Vol.
1. § 187, 188.

% Bell v, Graham, 1 Nott & McC. 278,
280; The State v, Jasper, 4 Dev, 828,

1 Commonwealth ». Hoxey, 16 Mass,
885,

11 Campbell ». Commonwealth, 9
Smith, Pa. 268.
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a purpose not. unlawful, the common law holds any disturbance
of the meeting to be a crime. JIn England, statutes were passed
to protect dissenters in their worship,! said to be negessary,
because their assembling was unlawful. In- this country, where
all forms of worship are favored,? it-is-admitted that such statutes
are not required.® And opposed to this view; even of the English
law, is a strong dictum by Lord Mansfield, who said: +I would
have it understood in general, that Methodists have a right to the
protection of this court, if interrupted in their decent and quiet
devotions ; and so have dissenters. from the established church
likewise, if so disturbed.”* What amounts to disturbance varies
with the nature and objects of the meeting.®.

. § 548. Conclusion. — There are statutory: oﬂ‘ences within the
scope of this chapter, but they are sufficiently explained in
¢ Statutory Crimes.” And those which are mentioned here are
discussed more fully in other connections in the present work ;
the nuisances, in the closing chapters of this wolume, and the
others in the second volume.

1 Rex v. Hube, Peake, 132, 5 T. R. Crimes, 83 Eng. ed. 209, Astotherights
B42. And see Rex ». Richardson, & Car. of an audience at a theatre, Bex ».
& P, 335; Rexwv. Warren, Cowp. 371 Forbes, 1 Crawf. & Dix C. C. 157; Vol

2 Ante, § 496. . 11. § 808, note. And see the subject of
3 The State ». Jasper 4 Dev, 328. thia section further discussed, Vol IL
4 Rex v. Wroughton, 3 Bur. 1683, § 301-310
& As to religious meetinge, see IRm
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CHAPTER XI.

PROTECTION TO INDIVIDUALS.

§ 544-546. Introduction. :
B847-664. Offences against Personal Preservation and Comfort.
6656-590. Against acquiring and retaining Property.

591, Against Personal Reputation.
692, 598. Combirations to commit Private Injuries,

§ 544. Scope of this Chapter.— We have already seen some-
thing of the principles on which the criminal law casts its protec-
tion over the individual, and of the extent of such protection.!
The purpose of this chapter is to lead that topic into minuter
detail, in connection with a general survey of the part of the
criminal field to which it relates.

§ 545. Fair Ground. — The main proposition, already explained,
is, that, while one occupies what the law deems fair ground,
assumes no unequal position, toward another in any controversy
or fraud, he is mnot indictable, however deep the wrong he
may inflict. And, on the other hand, he is indictable if he as-
sumes unfair ground, and thus does an injury to the individual.
Now, when we descend to the minuter discussion, we must call
to our aid a distinction of another sort ; namely, —

§ 6. Two Kinds of Force — (Mental— Physical). — There ara
two kinds of force known among men,— mental and physical.
The physical force has its just uses, but it should never be
wielded aggressively by one private person against another. If
oue, therefore, does wield it thus to another’s injury, he disturbs
the order of the community ; and, violating its repose, assumes
toward his victim an unfair ground. But it is otherwise with
mental force. Though, through it, a wrong is often done to an
individual, its employment is, within certain limits, deemed on
the whole a public benefit. Still there is an unfair ground, which

1 Ante, § 281-233, 260-263.
YOL. L 22 387
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one may occupy, in the employment even of this ‘forc?e; a.n-d
when, from such ground, he injures an individual by it, he 18
indictable. In other words, the use of physical force, to the
injury of a private person, is of itself an assump'tion of unfair
ground toward him ; but the use of mental force is not such of
ituelf, yet it may become such from the manner of its use, or from
special circumstances attending- the particular instance. Carry-
ing these distinctions in our minds, —

How the Chapter divided. — We shall eonsider, L Offences
against the Right of Personal Preservation and Comfort; IE.
Offences against the Right of Acquiring and Retaining Property ;
III. Offences against Personal Reputation ; IV, Combinations to
commit Private Injuries.

I Offences against the Right of Personal Preservation and Com-
Jort. :

§ 547. Homicide. — The heaviest offence against the individua.l
is the unjustifiable taking away of his life, called felonious homi-
cide. The common law divides it into murder and manslaughter ;
that is, what in this country is termed the common law does,
though the division proceeded from an early English statute.l
And there are in many of the States other divisions also, intro-
duced by statutes We have seen,® that it is likewise a crime
against the public. _ )

Mayhem. — Another like offence, but less grave, 1s mayhem..‘
It is an injury to a man by which he is rendered less able, in
fighting, to defend himself or annoy his adversary.®

§ 548, Assault and Battery. — Two offences against the person
and personal security, usually existing in the facts of " cases
together, and practically regarded by the law as one, are assault ®
and battery.? A battery is any unlawful beating, or other wrong-
ful physieal violence or constraint,® inflicted on & human being

without his consent;® an assault is less than a battery, where the ‘

1 Vol. TL. § £23-628; Crim. Proced. 7 Vol. IL § 70 ct seg.
1%, § 498 et geq- ’ ) ® Long v Rogers, 17 Ala. 540; Reg.
7 Ante, §409; VoL IL § 728-T81, . v. Cotesworth, 6 Mod. 172; Edsall ». Rus-

3 Ante, § 510. sell, & Jur. 996 ; Pike v, Hanson, 9 N. K
4+ Ante, § 267, 259, 513. 491,
5 Vol. IL. § 1001, ® Ante, § 268-250.
& Vol. II. § 22 et seq.
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wiolence is cut short before actually falling; being committed
whenever a reasonable apprehension of immediate physteal injury,

- from a force already partly or fully put in motion, is created.!

An assault is included in every battery.? :

§ 549. Roise to injure Bick Person.— In like manner, if one
knows that another is sick, and that the discharge of a gun near
him will make him worse, yet discharges the gun producing the
effect, this is indictable at the common law.2

§ 550. Reason why — (Assault and Battery).— These offences
are generally spoken of in the books as breaches of the peace,
which in a qualified sense they are. But they are more. For
the common law deems, that one assumes toward another .unfair
ground, and gives occasion for public interposition, when wrong+
fully undertaking to injure him by any kind of physical force.®
There are, indeed, passages in. the books in effect denying this,
by maintaining that, in these cases, the liability to indictment
rests solely on the disturbance to the publie reposs. But that
such is not the doctrine of the law is plain ; because, in consider-
ing these offences, it never inquires whether the act was com-
mitted under circumstances fo create a public tumult, - If the
accused person inflicted unjustifiable blows, however privately,
even.on an.infant® a day old, having ne power to create a tumult
or to revenge them, and no knowledge of the wrong, it holds him
to be guilty of the offence.”.

§ 551. Further of Reasons — Erroneous Old Diota, &c.— Nothing
s0 embarrasses the progress of true legal learning as the tenacity
with which judges and text-writers adhere to such ancient forms
of expression as, falling inadvertently from the lips of some old

1 Vol. IL. § 28; Stephena v. Myers, 4
Car, & P. 349 ; The State ». Davis, 1 Ire.
125 ; The State ». Crow, 1 Ire. 876; Tho
State ». Morgan, 8 Ire. 185 ; The State n.
Cherry, 11 Ire. 475; Commonwealth p.
Eyre,1 8. & B. 347; The State v. Sims,
3 Strob. 137; United States ». Hand, 2
Wash. C. C. 435; The State v. Black-
well, 9 Ala. 79; Reg. v. St. George, &
Car. & P. 482; Blake v Darpard, ¥ Car.
& F.626; The State v. Smith, 2 Humph.
457.

. %1 Hawk. P. C. 6th ed. c. 62, § 1.
And see, on this, and as additionsl to the
above notes, Reg. v. Case, 1 Den. C. C,
680,1 Eng. L. & Eq. 644, Temp. & M.

318, 4 Cox C. C..220; Anonymous, 1
Eaat P. C. 305; Reg. ». Button, 8 Car. &
P.660; Forde ¢ Skinner, 4 Car. & P.
239; Rex v Nichel, Russ.. & Ry. 180;
Evans ». The State, 1 Humph. 394 ; The
State v, Freels, 8 Humph. 228; Rex ».
Ridley, 1. Russ. Crimes, 8d Eng. ed. 752,
2 Camp. 650, 653; Reg. v. Miles, 6 Jur.
248; Rex v. Rosinski, 1 Moody, 19;
Keay's Case, 1 Swinton, 548.
- % Commonweslth ». Wing, § Pick. 1.
* Ante, § 536. . :
¢ Ante, § 252, 545, 646, .
& Commonweslth ¢ Stoddard, 8 Allen,
280, :
. T See ante, § 232, 258, 274,
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judge, or erroneously reported to have done so, have come to us
conveying no correct legal meaning. The langnage in which a
judicial opinion is clothed constitutes no part of the law of the
‘case ; and, though mere words transmitted to us from the bench
are, 1f words of wisdom, properly regarded with reqpect yet
when they are inconsiderate and inaccurate, they should not be
permitted to disfigure the pages of books in after times.

§ 552. Continued. — These observations are applicable, not only
to the foregoing offences, but also to most of the others mentioned
in this chapter. And it is not easy to see how lawyers, from gen-
eration to generation, could be so deluded by a form of inaccurate
and careless words as to hold these various offences to be indicta-
ble solely as wrongs to the community.

§ 553. Other Physical Wrongs.— There are other physical
wrongs, indictable on the same ground with those already men-
tioned. To some of these, as well as to those, the law has given
gpecific names ; as —

Kidnapping — False Imprisonment. -— Kidnapping ! and false im-
prisonment,? two offences against the individual, of which the lat-
ter is included in the former? are punishable by the common
law.

Robbery. — Robbery, another common-law offence, is a vio-
lent larceny from the person (or from the immediate presence,
which is termed in law the person ) of one usunally,’ not always,?
assaulted. Or, in more apt legal phrase, it is larceny committed
by violence from the person of one put in fear.”

CHAP. XL.} PROTECTION TO INDIVIDUALS, § 5567

§ 554. Rape. — There is no form of violence more odious either
in law or in morals than rape. It is the having of unlawful car-
nal knowledge, by a man ‘of a woman, forcibly and against her
will,! or when she does not consent ;% and it is committed only
by a male person (that is, as principal in the first degree),
arrived at his age of legal puberty, which is conclusively four-
teen years.® Puberty in the female is not essential.*

§ 555. Forcible Marriage (or Abduction). — Every form of un-
lawful physical constraint being indictable, it is particularly so to
carry off forcibly a woman to marry her against her will® For
the force is greatly aggravated by this intent. An old Enghsh
gtatute, 3 Hen. T, ¢. 2, made such forcible abduction, if for lucre,
the woman being an heiress, felony ;8 but whether this statute is
common law with us is a question not settled by adjudieation.”

§ 556, Further of Physical Force.— Leb us proceed to further
illustrations, — the doctrine being, it is remembered,® that one is
indictable for every wrongful act of physical force, whereby he
injures another.

Acting through Agent — Physical Elements. — It is not necessary
the force should be immediate and direct; we have already seen,
that a erime may be committed through the instrumentality of a
third person, innocent or guilty ;* so may it be equally through
the agency of the physical elements. Thus,—

§ 557. Abandoning Child or Servant — Neglect to provide — (As-
sault — Homicide). — If one exposes or abandons a child, incapa-
ble of taking care of itself, to cold or wet, whereby it receives an
injury, he is indictable for misdemeanor;* or, if the child dies,

1 4 DL Com. 219; 1 Tast P. C. 420;
The Siate ». Rolling, 8 N. H. 650; Rex
¢, Baily, Comb. 10.

% 4 Bl Com, 218; Fleyd ». The State,
7 Eng. 43. And see Breck » Blanchard,
2 Fost. N. H. 303; Pike v Hanson, 9
N. H. 491; Vol. IL § 746 et seq.

8 Click v. The Biate, 3 Texas, 282;
Yol I1. § 750.

4 Rex v. Peat, 1 Leach, 4th ed. 228;
Rex v, Lapier, 1 Leach, 4th ed. 520, 821;
Vol II. § 1177, 1178,

6 Hit v. The State, 11 Humph, 187;
Commonwealth ». Snelling, 4 Binn. 379;
Rex ». Mason, Russ. & Ry. 41%; Rexn
Edwards, 5 Car. & P. 518 ; . . nom. Rex
v. BEdward, 1 Moody & R. 257; United
States v. Jones, 3 Wash, C, C, 209, 216;
Rex v Fallowa, & Car. & P. 508; Rex ».
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Simons, 2 Bast P. C. 731; 2 East P. C.
707 ; Rex v. Moore, 1 Leach, 4th ed. 335;
Rex v. Knewland, 2 Leach, 4th ed. 721,

6 Rex ». Donnally, 1 Leach, 4th ed,
193; 2 Kast P. C. 713, 783 ; Rex v. Bim-
stead, 1 Russ. Crimes, 3d Eng. ed. 894 ;
Rex ». Jones, 2 East P. €, 714, 7i5, 1
Leach, 4th ed. 139; Rex » Harrold, 2
East P. C. 715; Bex v llickman, 1 Leach,
4th cd. 278, 2 East P. C. 728 ; Rex ». Ast-
ley, 2 East P. C. T20; Rex ». Brown, 2
Esst 1% €. 731 ; Rex » Reane, 2 East P.
C. 734, 2 Leach, 4th ed. £18; Rex »
Gardner, 1 Cur. & P. 479; EBritt r. The
State, 7 Humph., 45; Bex ». Egerton,
Russ. & Ry, 375; Rex ». Fuller, Russ. &
Ry. 408 ; Reg. v. Stringer, 2 Moody, 261 ;
People v. MeDaniels, 1 Parker C. C. 198

T Vol IT. § 1156.

t Vol XL § 1113; 4 Bl Com. 210; 1
Hale P. C.624; 1 East I, C. 484; 1 Russ.
Crimes, 34 Eng. ed. 676; The State v
Jim, 1 Dev. 142;: Reg.v. Camplin, 1 Car.
& K. 746,1 Den. C.C. 89,1 Cox C. C.
220; Reg. v. Haliet, 9 Car. & P. 748;
Rex » Jackson, Russ. & Ry. 487; The
State v. Shepard, 7 Conn. 54.

2 Vol 1L § 1114, 1116.

% Ante, § 878, it appearing, however,

that sume courts allow evidence of act-
ual puberty in boys uader fourteen. See
Vol. IL § 1117.

* Vol IL § 1118.

% Attempt.— So the attempt iz ine

‘dictable &t common law. HRex » Pigot,

Holt, 758; Stat. Crimes, § 619,

4 BL Com. 208; 1 Hawk. P. C. 6th
ed. e.42; 1 East 1. C.462; Reg. v. Swan-
son, 7 Med. 101, 102; Reg. ». Whistler,

7 Mod. 129, 132,

7 Btat, Crimes, § 018, We have stat-
utes of our own against this and analo-
gous offences, as see Stat. Crimes, § 614~
652,

5 Ante, § 546, 548.

? Ante § 810; post, § 504, 631, 678,
B77.

% Reg. v. Renshaw, 11 Jur, 616, 2 Cox
{. C. 285, 20 Eng. L. & Eq. 693 ; Reg. .
Mulroy, 8 Cawf. & Dix C. C. 815; Reg.
v. Cooper, 1 Tlen. C. C. 459, Temp. & M,
125, 18 Jur. 502; Reg. ». Hogan, & Eng.
L. & Eq. 533, 2 Den. C. €. 277, 16 Jur
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§ 659 THE ACT REQUIREL. [BooK ¥.

for a felonious homicider And the same consequence follows if
he neglects,? being under legal obligation, o furnish it with suit-

able food and clothing ;3 or thus negleets a servant, apprentice,
or other person, where there is a legal duty.t - pe

§ 658. Malpractice by Physician. — We have seen, that, if a
medical man takes the life of a patient by gross malpractice, he is
answerable for a felonious homicide ; ® so, if the injury falls short
of the deprivation of life, he may be punished for 2 misdemeanor.®

And — .

Unwholesome Food. — Partly on this ground rests the offence,

already mentioned,” of providing unwholesome food to be con-

sumed in the community.

§ 559. Burglary — Arson. — Dwelling-places are bailt :to- pro-
tect people from the physical elements and. from the violence of
beasts and men. Offences, therefore, against the habitation are
indirectly such against the person. Of these, the common law
has two, burglary and arson. The former? is the breaking 1 and
entering,!! in the night,2 of another’s dwelling-house,* with intent
to commit a felony therein.* The latter 2® is the malicious ¥ burn-

ing 17 of another’s house.18

806 ; Gibson’a case, 2 Bromn, 366 ; Reg.
v. Phillpot, 20 Eng. L. & Eq. 591.

1 Reg. v. Waters, 1" Den, C. C. 856,
Temp. & M. 57, 13 Jur, 180,

2 Ante, § 241, 318, 317, 433; Vol. IL
§ 643, 650-662, 699, :

3 Rex v Friend, Russ. & Ry. 20; Rex
v, Bmith, 2 Car. & P. 449.

4 Rex ». Ridiey, 2 Camp. 650; Rex r.
Bquire, 1 Ruse. Crimes, 3d Eng. ed. 19;
Rep. v. Pelham, 8 Q. B, 958, 10 Jur, 859,
15 Law J.n. 8. M. . 106; Rex v. War-
ren, Russ. & Ry. 47, note; Rex ¢ Mcre-
dith, Russ. & Ry. 46 ; Rex ». Booth, Rusa,
& Ry. 47, note; Reg. v. Gould, 1 Balk.
381; Rex v. Clerke, 2 Show, 193; Rex v,
Barney, Comb. 405 ; Rex v. Friend, Russ.
& Ry. 20.

® Ante, § 217, 814, :

8 Greonvelt’s Case, 1 Ld. Raym. 218;
Parke, J. in Bex v. Long, 4 Car. & P. 898,
406,

7 Ante, § 484, 491.

8 Treeve's Case, 2 East P €. 821.

¥ Vol. IL § 90.

W Ftat. Crimes, § 260, 312.

-1 Rex v Rust, 1 Moody, 183; Rex v
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Reoberts, Car. Crim. Law, 3d cd. 203 ; Rex
v, Bailey, Russ. & Ry. 341; Rex v Bailey,
1 Moody, 23 ; The State v. McCall, 4 Ala.
#43 ; Rex v. Hughes, 1 Leach, 4th ed. 4086,
2 Bast P. C. 491; Rex » Davis, Hues. &
Hy. 499. '

12 Btat. Crimes, § 276,

18 Stat. Crimes, § 277287,

14 1 Russ. Crimes, 2d Eng. ed.785; ante,
§ 427; Commonwealth », Newell, 7 Mass.
245; The Btate » Wilson, Coxe, 439;
The State ». Bancroft, 10 N. H. 105;
Towis », The State, 16 Conn. 32; Rex v,
Enight, 2 East 1>, Q. 510 ; Reg. ». Segar,
Comb. 401 ; Rex ». Dobbs, 2 Xast P. C,
513 ; Rex r. Dingley, cited 1 Show. 58;
‘Fhe Btate ». Cooper, 16 Vi. 551, )

i Vol H. § 8. '

% Ante, § 427-429.

1 Beat. Crimes, § 310.

18 Stat. Crimes, § 277, 289 ; anfe, § 329,
834; 2 Russ. Crimes, 84 Eng. od. 548; 4
Bl Com. 220; 2 East P. C. 1015 ; Bloss ».
Tobey, 2 Pick. 320, 325; Curtan's Case,
7 Grat. 619: Sullivan ». The State, §
Stew. & P. 175; Ritchey v. The State, 7
Blackf. 168 ; McNeat ». Woods, 8 Blackf

CHAY. XL.] PROTECTION TO INDIVIDUALS. § 560

§ 560, Mental Poros — (“ Cruelty * in Divorce Law). — The fore-
going are illustrations of the law’s protection to the persou
against wrongful physical force.. Mental force,! when directed
against the personal safety and comfort, is not, like physical, uni-
versally indictable:: - But we shall see under the next sub-title,
that, in some circumstances, it is so' when employed to injure a
man. in his pecuniary interests;2 and, in reason, it should be
equally so when directed against his physical well-being. [Prac-
tically, this question cannot often arise ; because it is seldom that
what proceeds only from the mind, with no aid from any thing
physical, can injure a person in his. physical existence. And
there is no authority for holding that the production of mental
nnhappiness, by whatever means, is indictable. LEven in matri-
monial law, as administered in England and in mos$ of our States,
it is not, however extrems, the cruelty which-authorizes a divorce.?
And in the criminal law, we have seen, that one is not punishable
for going. frequently to a neighbor’s house and so abusing his
family as to render their lives uncomfortable.* Yet in matrimo-
nial law, aecording to the better opinion, it is-cruelty for a hus-
band to. injure his wife physically, as in her health, by conduet
addressed primarily to her mind.5: Assuming, then, that a physi-
cal injury produced by mental causes is in like manner indictable,
still it results from the differing nature of the eriminal law, that
the mental foree must be of a sort, or attended by circumstances,
to. place him who employs it .on unequal ground toward the
other.?! Thus, —

Yielding to Persuasion — Kidnapping — In a North Carolina
case, Pearson, J.; observing upon the construction of a statute
against carrying free negroes out of the State to make slaves of
them, said :  As a subject of the State, he [the free negro] has
a right to expect protection against force; but, if he yields. to
seduction or persuasion, or allows himself to be beguiled by fraud,
and of his own accord goes out of the State, it is his own folly.

485 ; Rex u. Pedley, Cald. 218, 1 Leach, 1 Ante, § b46.
Ath ed. 242, 2 Fast P. C. 1026; Rex ». 2 Post, § 581-589.

Scofleld, Cald. 397 ; Rex v. Spalding, 1 8 ] Bishop Mar. & Div. § 722-725,
Leach, 4th ed. 218, 2 East P. C. 1025; 4 Commonwealths. Edwarde, 1 Ashm.
Rex-v. Breame, 1 Leach, 4th ed. 220, 2 48; ante, § 588,

East P. C. 1028; Rex v. Gowen, 2 East & 1 Bishop Mar. & Div. § 728-782.

P €. 1027, 1 Leach, 4th ed. 246, note; & Ante, § 262, 546; post, § 581, 532
Rex v. Harris, 2 East . C. 1023. H85-658. .
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§ 562 THE AUT REQUIRED, [BOOK V.

And although he has the protection of the State, and can bring
an action for damages, he has no right to call for protection by
the use of the strong arm of the criminal law, when he consents
to the act, and does it of his own folly.” 1

- §661. How in Principle. — Nothing can be clearer in legal
prineiple than that, in the proper circumstances, mental force
employed to create a physical injury to an individual may be
punishable. For while it is established, that, as to various other
things, particularly as to property, there can be guile or fraud
cognizable by the criminal law, —being, indeed, a plain and
admitted ground of common-law liability to indictment, — surely
such guile or fraud employed to the detriment of a man’s physical
nature deserves reprehension, and merits punishment, quite as
much as if it merely took away a little of his property.

§ 562. Mental Force in Homicide.— If life may be taken by
mental force, and the act of so taking it be deemed murder or
manslaughter, that will settle the entire question. Lord Hals
says: *“If a man either by working upon the fears of another, or
possibly by harsh or unkind usage, put another into such passion
of grief or fear that the party either die suddenly or contract
some disease whereof he dies ;™ this, though murder or man-
slaughter in the sight of God, is not such at the common law,
because of the difficulty of making proof.? And later ¢lementary
writers follow Hale.? But this proposition rests merely on pri-
vate opinion, having never been affirmed in adjudication. And

1 The State v. Weaver, Busbee, 9, 12,

2 1 lale P. C. 429,

% 1 East P. C. 225. And see Commis-
sioners Phillips & Walcott’'s Report on
the Peual Code of Massachusetts, - D.
1844, tit. Homieide, p. 12, note, These

. commiggipners recommend that it he

not an indictable homieide *to occasion
death by the operation of words or signs
upon the imagination of persons.” They
say this rule accords with the French
code. ‘They alao deem it to be the rule
- of both the comnon and the Scotch law;
but they add, that the British commis-
sioners recommended the opposite for
the code in India. As to the common
law, they cite simply Lord Huale, and
writers who cite him. Aas to the Scotch
law, they refer to 1 Hume Crim. Law,
207, 2d ed. 177,—an authority which

844

hardly sustzing them. For instance, it
is there said: “Among other charges
agaibst Patrick Kioninmouth is that of
breaking into & person's house, and
grievously alarming his wife, recently
delivered, to the great injury (the libel
says) of her health, and 8o that her child
died, acon after, at her breast. The inter-
locutor sustains the personal injury done do
the mother ae a ground of arbitrary pain ;
but it takes no notice of the death of the
child.” The learned Scotch author cites
this case, with another, to the point that
the death wmust eafficiently eppear to
have been cansed by the injury alleged
in the libel. So much it shows; and also
ehows, it seems to me, that the principle
of the Beotch law is mot in accordance
with the recommendation of the Massa~
chueette commissioners.

CHAP. XL.] PROTECTION . TO INDIVIDUALS, § 564

the reason assigned by this eminent authority is unsatisfactory;
since -~ why cast out from court a case, the proof of which is
plain, simply because it may be difficult to prove cases not in
court? On the other hand, a learned judge more recently said

" to the jury: * A man may throw himself into & river under such

circumstances as to render it not a voluntary act, by reason of
force applied either to the body or to the mind. It becomes then
the guilty act of him who compelled the deceased to take the
step. But the apprehension must be of immediate violence, and
well grounded.”! And —

Command from a Buperior. -—— There are other cases which recog-
nize the doctrine, that threats,? or a command from one who
stands in a relation entitling him to command,? requiring an act
dangerous in itself, and not neeessary to be performed, in conse-
quence of which the person threatened or commanded does what
causes his death, may lay the foundation for an indictment.

'§ 563. Mental Porce in Homicide, continued — These cases may
not be deemed to meet directly and fully the point of our present
inquiry, but they do in effect. When one, who sustains to an-
other a relation entitling him to command, compels by a mere
unlawful order, accompanied or not by threats of violence, the
person in subjection to do an act which causes his death, he
applies mental force alone. The person threatened is not moved
by external physical impulses to obey; the threat, indeed, is no
more a physical foree than is a lecture from a moralist, who incul-
cates the doctrine of physical suffering following immoral acts ;
hut the foree is purely mental, from mind to mind.

§ 564. Distinguished from Act through Another. — This doctrine,
of the indictability of mental force, is not related to the familiar
one, that he whose will contributes to an act performed by the
physical volition of another is in law guilty, As resting on the
latter doetrine, —

Procuring Capital Conviction by Perjury — (Homicide), -— The
old common law held it to be murder intentionally to cause
the death of a human being, on trial for his life, by appearing as
a witness against him, and committing perjury.? So all the books

1 Erskine, J. in Reg. v, Pitts, Car. & - 3 United States ». Freeman, 4 Mason,

M. 284, BB,
2 Rex v. Evana, I Ruse. Crimes, 8d 41 Rusa. Crimes, 3d Eng. ed. 494
Eng. ed. 489. Andeee ]l Hawk. P. C. 6thed. c. 81, § 7
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§ 564 THE ACT REQUIRED. . [Booxk v.

8ay ; but there is room for doubt whether this was ever. truly the
law.. Perjury is an offence distinet from murder: the inflicting
of a capital punishment, by officers of the law, in- conformity to
& judicial record, can hardly be deemed the.act of the false wit-
ness ; and, should we undertake to regard the government as the
innocent agent of the witness,! there is a difficulty in making the
ket and intent appear concurrent in point of time,? because. he
has lost power over this agent, and he. cannot prevent the execu-
tion if he repents. Probably . this .old doctrine is not to be

deemed law at the present day.s®

1 Ante, § 810.

¥ Ante, § 207. )

¥ 1. 1 Rues. Crimes, 88 Eng. ed. 404,
495 ; Commissioners Phillips & Walcott's
Report on the Penal Code of Maspachu-
sotts £. D. 1844, tit. Homicide, p. 11, nbte;
Rex ». Macdaniel, 1 Leach, 4th ed. 44.
Sée, as illustrative, Peckham ». Tomlin-
son, 6 Barb. 258,
;2. Btatutory Ofences within this

Bub-title. — My endeavor, in the text,:

hae been to prezent a view of the com-
mon law of the subject. Probably every
one of the offences thers mentioned has
been more or less legislated upon. Arson,
for example, which by the common law
van be committed only of a house, has

keen made to include the hurning of shops, -

and other atructures not used for habita-
tion: And burglary has been cxtended
in like manner.  These exiensions are
considered, in connection with the com-
mon-law offences, in the second volume,

And there are more or less distinet

crimes, created by statutes, discussed in
“ Statutory Crimes.” Twao, of consider-
able consequence, not included within
either of those volumes, yet not such as
it is deemed best to occupy much epace
with, are the Slave Trade and Revolt.

. 8. The #lave Trade.— There are
statutes, English and American, intended
to suppress the carrying away of slaves
from Africa, and the trading in them.
See R. B. of U. 8. § 620, 1046, 5875, 6352,
5661-5568. But questions do not often
grise under these statutes, therefore &
meére reference to.the adjudicaticns is
gufficient. DBesides, the slave trade, with
slavery, is passing away.. The. Josefa
Segunda, 5 Wheat. 388; The Emily, 9
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. Wheat. 381; The St. Jago de Cuba, 9

Wheat. 409; The Antelope, 10 Wheat.
88 ; United States », Gooding, 12 Wheat:
460 ; United States v. Preston, 3 Pet. 67;
Umted States v. The Garonne, 11 Pet. 73
United States . The Amistad, 15 Pet. 518;

United States ». -Schoomer Kitty, Bee,
252 ; United States v. Smith, 4 Day, 121;
Fales v, Mayberry, 2 Gallia. 560; United
States v. La Coste, 2 Mason, 129; La
Jeung Eugénie, 2 Mason, 409; The Brig
Alexander, 8 Mason, 1756; United Statea
v, Battisto, 2 Sumner, 240 ; United Rtates
. Libby, 1 Woadhb. & M. 221 ; The Brig
Caroline, 1 Brock. 884; United States v.
Kennedy, 4 Wash: C. C. 91; Brig Try-
phenia .- Hatrison, 1 Wash. C. C. 522;
The Porpoise; 2 Curt. C. C. 307 ; United
States v, Darnaund, 3 Wal. Jr. 143 ; Strohm
v. United States, Taney, 418; The Slav.
ers, 2 Wal. 350, 375, 383 ; United States
v. 8mith, 3 Blateh. 256; United States
v The Ials de Cuba, 2 Clif. 295, 458, 2
Spragae, 26 ; United States v, Catharine,
2 Paine, 721 ; United States v. Smith, 2
Mason, 143; United States v Kelly, 2
Bpragne, 77; The State ». Caroline, 20

Ala. 19; Neal » Farmer, 9 Ga. 566;

Commonweaith ». Greathouse, 7 J. L.
Mar. 530; Commonwealth ». Griffin, 7 J.
d. Mar. 686; Commonwealth ». Nix, 11
Leigh, 636 ; The State v. Turner, 5 Har-
ring. Del. 501 ; Commonwealth ». Jack-

gon, 2 B. Monr. 402 ; Commonwealth v,

Griffin, 3 B. Monr. 208. For the English.
Jaw, gee 1 Russ, Crimes, 3d Eng. od. 163;
Reg. ». Zulueta, 1 Car. & K. 215 Reg.v.
Berva, 1. Den. C. C.'104, 2 Car. & XK. 53.

4. Revolt. — Making and endeavoring
to make a revolt ar mutiny on shipboard
are aleo stetutory offences against the

.oau'. XL.] PROTECTION' TO INDIVIDUALS. § 567

II. Offences against the Right of acquiring and retaining Propertfy%

§ 565. Order -of ‘this Discussion.-— We shall first call to mind,
by name, the several common-law offences within this sub-title,
and the definition or a general description of each, then inquire
after the-rules of law which govern: them, as viewed in 4 sort of
collective way. And, as we proceed, we shall now and' then
bring within our vision some-statutory modification of the com-.
mon law, or analogous statutory crime.

§ 566, The Several Offences :—

Larceny. — Larceny is the taking and removing, by trespass, of
personal: property which the trespasser. knows to belong either
generally or specially to another, with the intent to deprive such
owner of his ownership therein ; and, perhaps it should be added,
for the sake of some advantage to the. trespasser, —a propomtlon
on which the decisions are not harmonious.!

Compound -Larcenies. -— A larceuy committed under ocertain
circumstances of aggravation is termed a compound larceny.?
Thus, —

From the Peraon-— from Shop — from Dwalling-house — Robbery.
— Of this class are Iarcenies from the person,® from the dwelling-
house, from the shop,* robbery, and the like ; a part of which,
however, exist in their aggravated form only by force of statutes.
Again, —

§ 567. Receiving Stolen Goods,— Under the old common law, it

United States.. R. 8. of T. 8, § 5359,  Forbes, Crabbe, 568; United States ».

5360. - But a simple reference to author-
jties relating to these offences will be
sufficient. United Stater » Kelly, 11
Wheat., 417; United States v. Savage, 5
Mason, 460; United States v. Smith, 8
Wash. C. C. 525; United States v. Bmith,
8 Wash. C:C. 78; United States ». Smith,
1 Mason, 147 ; United States ». Eeefe, 8
Mason, 475; United States v. Hamilton,
1 Muson, 443 ; United -States v. Barker,
5 Mason, 404 ; Tiniled States ». Gardner,
§ Mason, 402 ; United Statea ». Haines,
§ Mason, 272 ; United Statea v. Morrison,
1 SBumner, 448; United States ». Mat-
thews, 2 Bumner, 470; United States ».
Ashton, 2 Sumner, 13; United States v.
Cageedy 2 Sumner; 582 ; United States v,

Borden, 1 Sprague,374; United States v.
Nye, 2 Curt. C. C. 225; Ely v. Peck, 7
Conn. 289; Galloway ». Moms, 3Yeatea,
445,

L For other deﬁm!:wns and autlmntles
to sustain them and tlus one, sce Voi. I
§ 758, note.

2 Vol. I1. & 892 et seq.

& 2 Yast P, C. 700, 703-706 ; Commen-
wealth ». Dimond, 3 Cush. 235; Rex w.
Thempson, 1 Moody, 78; Reg. v. Walls,
2 Car. & K. 214,

- 4 Bee 5tat. Crimes, § 233 ; Reg. v. Ash.
ley, 1 Car. & K. 198 ; The Btate v. Cham-
bers, 6 Ala. 855,

5 Ante, § 668; Vol. II. § 892, 1158,
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§ 569. THE ACT REQUIRED. [BOOK V.

was an indictable misprision to receive stoler goods knowing them

to be stolen ; but, before this country was settled, the receiver was
by statute made an accessory after the fact.! In our States gener-
ally, the receiving is now, by statute, a substantive offence.

Embezzlemegt. - Embezzlement is a gort of statutory larceny,
committed by servants and other like persons where there is a
trust reposed, and therefore no trespass, so that the act would not
be larceny at the common law.2

§ 568. Malicious Mischief. ~~ There is an offence at the common
law known as malicious mischief ; but it has been so much legis-
lated upon, and some of the statutes are of dates so early, that
its common-law limits are indistinet. Blackstone says, that it
“is sueh as is done, not arimo furand:, or with an intent of gain-
ing by another’s loss; which is some, though a weak, excuse:
but either out of a spirit of wanton cruelty, or black and diaboli-
cal revenge. In which it bears a near relatién to the erime of
arson ; for, as that affects the habitation, so this does the other
property of individuals. And fherefore any damage arising from
this mischievous disposition, though only & trespass at common
law, is now by a multitude of statutes made penal in the highest
degree.” And he goes on to enumerate several statutes which
have elevated it to felony.8

§ 569. How in our Btates— (Misapprehension from * Trespass *).
— As accurate a writer as Blackstone would, at the present day,
use, in a pussage like the above, the word * misdemeanor,” where
he has “ trespass.” 4 But if we consider the slight change which
the current language of the law has undergone, the passage is
plain. Some judges, however, not rightly apprehending it, and
relying on his authority, have denied that this offence exists
under the common law of this country ;5 but the prevailing and
better opinion is, that it does.t

L Post, § 699. 276; Reg. ». Norman, Car. & M. 501;

2 See, as illustrating the nature of this
offence, Rex ». Grove, 1 Moody, 447;
People ». Dalton, 15 Wend. 581 ; Reg. v.
- Chapman, 1 Car. & K. 119; Rex r. Tay-

lor, 8 B. & P. 59; Reg. ». Jackson, 1
Car. & K. 854; Rex v. Hail, Russ, & Ry.
463, 8 Stark. 67; Commonwealth v. Simp-
son, 9 Met. 188; Reg. v. Creed, L Car. & KL
63 ; Commonwealth v. Libbey, 11 Met. 84 ;
Rex v. Murray, 5 Car. & P. 145, 1 Moody,
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Rex ». Headge, 2 Leach, 4th ed. 1038,
Rusa. & Ry. 160; The State v. Soeil, 9
R. L 112; Vol. I1. § 318 et aeq.

& 4 Bl. Com. 243, 244.

t Bee post, § 625.

3 The State v. Wheeler, 8 Vi. 344,
And see Illies v. Enight, 3 Texas, 312;
Black ». The State, 2 Md. 876.

8 People v. Smith, 5 Cow. 268 ; Loomis
v. Edgerton, 19 Wend. 419; People ».

CHAP. XI.] PROTECTION TO INDIVIDUALS. § 570

Limits of the Offence. ~— One of the doubtful questions is, whether
this offence extends at the common law to real property, or is
limited to personal. The North Carolina court defined it to be,
“ the wilful destruction of some article of personal property, from
actual ill-will or resentment towards its owner.”! And this
definition, thus limiting it, is sustained alike by considerable
authority * and legal reason. Other courts, with great force,
maintain that it includes also injuries to real estated The stat-
utes on this subject have generally, perhaps universally, extended
it to real estate, the same as to personal.

§ 570, How ILimits in Reason.— This question is of a sort
which can be settled by no judicial reasoning; it must- depend
on authority# On the one hand, it may be said that malicious
mischief is of like nature with larceny ; and, as the latter can be
commitied only of personal property, so therefore can the former.
On the other hand, we have the view that all wrongful and wan-
ton injuries to another’s property, whether real or personal, are,
when of a certain degree of turpitude,’ and with certain exceptions,

an assumption of unfair ground toward him ;® and, as such, are

Moody, 5§ Parker, C. C. 568 ; Common-
wealth ». Leéach, 1 Mass. 59; The State
v, Simpson, 2 Hawks, 460 ; The State v
Landreth, 2 Car. Law Bepos. 445 ; The
Btate r. Robinson, 3 Dev. & Bat. 130;
Respublica v. Teischer, 1 Dall. 336; The
State v Council, 1 Tenn. 305. And see
Commonwealth ». Taylor, § Binn. 277.
Shell . The State, 6 Humph., 238, can hard-
1y be understood 8a oppesing sur dactrine,

bat rather as indicating one of its limita.’

How in Secotland. — A standard Sceteh
law writer says: “Tt may be affirmed
generally, with respeet to every act of
great and wilful damage dene to the prop-
erty of another, and whether done from
malice or misapprehension of right, that
it 38 cognizable with ue as a crime at
common law ; i 1t is done, a8 ordinarily
happens, with circumstances of tumult
and disorder, and of contempt and indig-
nity to the owner. For instance, to enter
a neighbor’s lands, with a convoeation of
servants and dependants, and cast down
the houses, or root out or spoil the woods,
or throw open and deface the enclosures;
to brerk down, in the like fashion, the
sluices and agueducts of a mill ; to break

or burn the boats and nets at a fishery,
to tear and destroy the peats, turf, and
fuel in a heath or moss; all these are
competent articles of dittay. Thesame is
true even of the bare usurpation of posses-
#ion, though without any great damnge
done to the property, if itis accomplished
with the show of a masterful force; so
as to have R mixture of rinf, as well a8 mo-
lestation or intrusion.” 1 Hume Crim.
Law, 2d ed. 119.

1 The State ». Robinson, 8 Dev, & Bat.
130. .
2 The State v. Helmes, 5 Ire. 364;
Brown's Case, 8 Greenl. 177. And see
The State v, Burroughs, 2 Halst. 426;
Commonwealth . Powell, 8 Leigh, 719
See, as to deptroying an account stated,
Reg. v. Crisp, 6 Mod. 175 and notes.

% Loomis v. Edgerton, 19 Wend. 419;
Comfort v. Fuiton, 33 Barh. 58. And ace
Rex ». Westheer, 2 Stra. 1138, 1 Leach
4th ed. 12; Rex ». Joyner, J. Kel. 29,
For a fuller view of thiz question, see
Vol. IX. § 984, 085.

+ Vol. II. § 584, 985.

5 Ante, § 212 et seq.

¢ Post, § 574, 575,
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§ 570 THE ACT BEQUIRED: - [BOOK -V,

indictable. The injury called- larceny was by the common law
separated from the mass and elevated to felony. (so the reasoning
will run) ; leaving the other injuries, whether to real or persenal
property, indictable as misdemeanorss. Te repeat, then, thiz ques-
tion cannot be settled by legal argumentation. -

1 Stetutory Malictous Mischiefs, —
As to statutory malicions mischiefs, see
Vol. IL. § 983, 936-091, 094, 995, 097,
1000; and particalarly Stat. Crimes,
§ 156, note, 248, 814, 431-449. There is
one forn of malicious mischief not there
discussed ; namely, —
© Destroying Vessels : =

Onder United States Laws.— The

Revised Statutes of the United States’

make punishable, by fine and impriscn-
ment, a conspiracy to destroy a vessel in
order to defraud underwritera or per-
pona kaving a lien upon it, and the build-
ing or fitting out of a vessel to be g0 de-
siroyed. And they make it a capital of-
fence actually to cast away or otherwise
destroy the vessel for this purpose ; alao,
withont reference to underwriters and
persons having liens, they make it capi-
tal for one not the owner *corruptly ”
to cast away or otherwise destroy a ves-
sel ““ to which he belongs ¥ on the high
geas. And they make the unsuccessful
attempt punishable, but less severely.
These provision® are B mere re-enack-
‘ment, with unimportant changes, of for-
mer ones ; ag see Act of March 26, 1804,
and Act of March 3, 1825, 2 State. at
Large, 200, and 4 Ib. 122, And see,ns
perhups reluting to some changes in
phraseclogy, Roberts » The State, 2
Head, 80i; United States v. Johns, 1
Wash, C. C. 363, 4 Dall. 412 For Eng-
lish statutes which served me the . origi-
nals of our own, see 2 East P. C. 1006 et
seq. The meanings of some of the terms
employed in this statute are explained in
Statutory Crimes. Thus, " Destroy.* —
This word does not require an irreparabla
disruption of the parta: it is saiisfied
when the vessel is unfitted for service
Yeyond recovery by ordinary ‘means.
Stat. Crimes, § 224. And seo § 214 and
note, 223, 448. Therefore, when loles
were bored in & vessel’s bottom, and she
filled and waeg abandoned, but the crew
of another vessel, flnding her, pumped .
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her out and towed her to port, she was
held to have been destroyed. United

- States v. Johns, T Wash. C.-C. 363, 4

Dall. 412. -And see United States .

. Vanranst, 8 Waeh. C, C. 146. DBut, says

Mr. East, “If the ship be only run
aground or stranded upon & rock, and he

- afterwards pot off in a condition. to be

capable of being easily refitted, she can-
not be paid to be ‘cast away or de-
stroyed.””. De Londo's Case,  Iiast B.
C.1088. *"To injure any Person that
may have underwritten,” &q,-— A cor-

‘poration is e person ”. within this pro-

vision. Stat. Crimes, § 212. And, on a
trial, the &et of incorporstion being
proved; it is enly further necessary to
show that the company wae. de fucto or
ganized, and conducting as a corporation,
and persons usaally doing business as its
officera signed the policy. It wae also

‘observed: “ The law punishes the act

when done with an intent to prejudice;

‘it does not require that there should ha

an actual prejudive. The prejudice in-
tended is to be to 3 pemson who has un-
derwritten, or whe shall underwrite, a
policy thereou, which, for anght the pris-
oner knows, is valid; and does not pre-
scribe that the policy shonld be valid-so
that & recovery could be had thercon.

It points to the intended prejudice of an

underwriter de facts.” - United States ».

Amedy, 11 Wheat. 892, 410, apinion by

Story, J.  Conspiring. — The act of
March 8, 1825, making =»* conspiring

‘punishable, was -intended .io: protect the
‘commerce on-our Tivers and lakes as well

a8 on the high seas; and, as such, it does

‘not exceed the coustitutional power of

Congress. United States z. Cole, 6 Me-
Iean, 513, The Procedurs, — See, ae

{0 -the form- of the indicttnent and fur
‘ther as to the proofs, United States ».

McAvoy, 4 Blateh. 418 ; United States v.

Johna, 1 Wash. C. C. 368; Reg v. Kobn,

4 Fost. & F, 68.
. TUnder Btate Taws. — Ft.seems to fod

CHAP. XL.]

PROTECTIORK TO INDIVIDUALS. § 5672

§ 571. Cheat at Gommon Law. — The common-law cheat is im-
portant to be understood, though practically it is mearly super-
seded by the statutes against false pretences. It is a fraud
accomplished through the instrumentality of sdme false symbol
or token,! of a mature against which common prudence - can-
not. guard,? to the injury? of one in some pecuniary interest.
And there are indictable public wrongs analogous to cheatd
The Englich statute, 83 Hen. 8, c. 1,5 against obtaining money or
goods by a false privy token or countexrfeit letter, affirmed the
prior common law, to which it seems to have added little, if any

thing ;¢ and it is common law in this country.”
Falae Pretences. — Later English and American legislation has
extended the doctrine to false pretences, where no symbol or

tolien is employed.?

§ 572. Forgery. — One class of common-law cheats, including
as well the unsuccessful attempt ® as the executed act, is forgery.

low, from principles slready discussed
{see ante, § 152, and other places), that
it is not competent for the States to pun-
ish offences of this sort, committed
beyond their territorial limits. For il-
luatration: The Massachusetis staiute
provides, that “whoever wilfully casts
away, burns, sinks, or otherwise destroys
g stiip or vessel, with intent to injure or
defraud any owner of such ship or ves-
sel, or the awner of any property laden
on hoard the same, or an insurer of such
ship, vessel, or property, or of any part
thiereof, shall be punished,” &c. Mass.
Gen. Stats. ¢. 161, § 76. Bat though the
writer is not able to refer to any decision
of the question, it would seem the courés
sliould not construe this statute to apply
to acts committed out: of the State; and,
should they do so, the construction would
render the statute so far unconstitutional.

i Rex ». Lara, 2 Leach, 4th ed. 647, 2
East P.C. 814, 6 T. R. 565; Common-

werlth ». Boynton, 3 Mags. 77; Reg. v. -

Jones, 2 Ld. Raym. 1613; Anonymous,
Lofft, 146; Anonymans, 7 Mod. 40; Bex
t. Govers, Say. 206; The State v. Grooms,
6 Strob. 158; People v. Stone, 9 Wend.
182 ; Commonwealth ». Warren, & Mass.
72; Respublica v. Teischer, 1 Dall. 885;
Commonwealth ». Bpeer, 2 Va. Cas. 60;
The Staie ». Patillo, ¢ Hawks, 848; Peo-

ple ». Gatee, 13 Wend. 811, 319 ; Respab-
lica ». Powell, 1 Dall. 47; The State o
Wilson, 2 Mili, 135, 189; Harimann ».
Commonwealth, 5 Barr, 60; Rex »
Fowle, 4 Car. & P. 592; Rex ». Fawcett,
2 East P. C. 862 - -

2 Anonymous, 8 Mod. 105; People v
Babeock, 7 Johns, 201; Cross ». Peters,
1 Greenl, 376, 887; Commonowealth v
Warten, 6 Mase. 72; People #. Stone, 3
Wend. 182; The State ». Stroll, 1 Rich.

244; The State v. Patillo, 4 Hawke, 848;

Respublica »: Powell, 1 Dall 47, - And

_see Rex v Flint, Russ. & Ry, 460.. -

3 Rex v. Fawcett, 2 East P. C. 862; -
Commonwealth o. Davidson, 1 Cush. 83;

‘Rex v, Dale, 7 Car. & F. 852; The State

». Little, 1 N. H. 257, 268; Deople ».
Thomas, 8 Hill, N. Y. 189; People =
Galloway, 17 Wend. 540, As to the
timit of the doctrine on this point, ece
The State v. Mills, 17 Maine, 211..

4 Vol IT. § 161-164.

& Aponymous, 6 Mod. 105, note; 2
Enst P. C. 826..

8 1 Gab..Crim. Law, 208.

T Commonweaith v. Warren, 8 Mass.
2. And see Respubiica v Powell, 1

- Dall. 47.

8 Vol. II. § 409 et zeq. :
¥ Ante, § 434, 487, It is said.that for-
gery wae indictable ae a cheat at:common
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§ 572 THE ACT REQUIRED. [BoOK V.

It is the false ! making or materially altering,? with intent to
defraud,? of any writing which, if genuine, might apparently be 4
of legal efficacy, or the foundation of a legal liability.® And the
act may be equally forgery, though the person purporting to be-
come liable in the writing is & mere fictitious name, becanse this

may be equally an attempt to defraud.?®

taw only when suecessful. 2 East P. C.
825; 1 Gab, Crim. Law, 205. Clearly
this must be 3o, owing to the distinction
between a complete offence and an in-
dictable atternpt. Stat. Crimea, § 225
and note. But thiz distinction refers
only to the form of the indictment; an
unsuceessful forgery being an attempt to
cheat. That there need be no fraud se.
taally effected, see The State r. Washing-
ton, 1 Bay, 120; Rex v Crocker, 2 Leach,
4th ed. 987, Russ. & Ry. 97, 2 New Rep.
87; Rex » Ward, 2 Jd. Raym. 1481, 2
East P. C. 861; Commonwealth » Ladd,
16 Mass. 526, Contra, Reg. v. Boult, 2
Car. & K. 604.

1 Rex ». Story, Russ. & Ry. 81; Reg.
v. Inder, T Den. C. C. 325; Rex v. Wehbb,
8 Brod. & B. 228, Russ. & Ry, 405, cited
& Moovre, 447; Rex ». Aickles, 1 Leach,
4th ed. 438, 2 East P. C. 968; The State
. Sharcliff, 18 Maine, 868 ; Mead ». Young,
4 T. R. 28.

T The State » Floyd, 5 Strob. 58; The
State . Robinson, 1 Harrison, 607; Reg.
¢ Blenkinsop, 1 Den. C. C. 276, 2 Car. &
K. 531 ; Rexv. Dawson, 1 Stra. 19, 2 Eaat
P. C. 978; Rex p. Post, Russ. & Ry. 101
Rex v. Treble, 2 Leach, 4th ed. 1040, 2
Taunt, 328, Russ. & Ry. 164: The State
v. McLeran, 1 Aikens, 311 ; Rex ». Kinder,
2 Eaet P. C. 854; The State ». Waters, 2
Tread. 660 ; The State v, Gherkin, 7 Ire.
206 ; The State v Thormburg, 6 Ire. 79;
The State ». (Greenlee, 1 Dev. 523; Peo-
ple ». Fitch, 1 Wend. 198.

? Blake # Allen, Bir F. Moore, 619;
The State ¢. Odel, 3 Brev. 562; Reg. ».
Cooke, 8 Car. & P. 582 ; Reg. v. Beard, 8
. Car. & P. 143,148 ; Grafton Bank ». Flan-
ders, 4 N. 1. 239, 242 ; People v. Peabody,
256 Wend, 472%; Rex » Crocker, Busa. &
Ry. 97, 2 New Rep. 87, 2 Leach, 4th ed.
9387: Reg. v. Page, 8 Car. & P, 122;
Jackson # Welgiger, 2 B, Monr. 214;
The State v. Givens, 5 Ala, 747. Asto
principles which limit this intent, see
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Reg. v. Hill, 2 Moody, 30; Rex ». Whiley,
Russ. & Ry. 90; Reg. 0. Beard, 8 Car. &
P. 145; Reg. ». Wilson, 2 Car. & K. 527,
1Den. C. C.284; Rex v. Forbes, 7 Car.
& P, 221; Reg. v Parish, 8 Car. & P. 84.
. % People v. Gallowny, 17 Wend. 540,
642 ; Rex v. Teague, Russ. & Ry. 33, 2
Rast P. C. 979; De Bow p. People, 1 Ile-
nio, 9; Reg. v. Pike, 2 Moody, 70; Rex
v. Deakins, 1 Sid. 142 ; Rex ». McIntosh,
2 East P. C. 942 ; 8. 0. nom. Rex v. Mac-
kintosh, 2 Leach, 4th ed. 883 ; Common-
wealth v, Linton, 2 Va. Cas. 476, Yet
see People r. Fitch, 1 Wend. 198,

5 Ames’s Case, 2 Greenl. 865; Rex o,
Jones, 2 East I*, C. 931 ; Reg. v. Toshack,
1 Den. C. C.492; Commonwealth #. Ayer,
8 Cush. 150 ; The State ». Smith, 8 Yerg.
150; Rex » Knight, 1 Salk. 875, 1 Ld.
Raym. 5630; Reg. » King, 7 Mod. 1560;
Rex ¢, ('Brian, 7 Mod. 378 ; Rex ». Har-
ris, 1 Mondy, 393 ; People v, Shall, 9 Cow,
778; People v. Harrison, 8 Burb. 560;
Harris ». People, § Barh. 864 ; The State
v. Van Hart, 2 Harrison, 327 ; Van Horne
». The State, b Pike, 340; Reg. v. Boult,
2 Car. & K. 604; Commonwealth ».
Chandler, Thacher Crim. Cas. 187; Rex
v. Burke, Russ. & Ry. 496; Common-
wealth » Mycall, 2 Masa. 136; Barbum
v. The State, 15 Ohio, 717 ; Rex v. Ward,
2 Ld. Raym. 1481, 9 Stra. 747; Rex ».
Harris, 8 Car. & P. 120; Rex », Wall, 2
East P. C, 953; Rex v. Gade, 2 Leach,
4th ed. 732, 2 East P. C. 874; Upfold ».
Leit, 5§ Esp. 100; Foulkes ». Comton-
wealth, 2 Rob. Va. 836; The State »,
Jones, 1 Bay, 207 ; The State v. Gutridge,
1 Bay, 285 ; People ». Cady, 6 Hill, N. Y
480,

€ Rex ». Marshall, Ruoss. & Ry. 75;
Rex ». Taft, 1 Leach, 4th ed. 172, 2 Fast
P. C. 959; People ». Peabody, 25 Wend.
472; Rex ». Peacock, Russ. & Ry. 279
Rex v. Bontien, Russ. & Ry. 260 ; Reg.».
Hill, 2 Moody, 20; Rex ». Francis, Russ.
& Ry. 209; Bex r. Shepherd, 2 East P.

CHAP, XL.] PROTECTION TO INDIVIDUALS. §572a

- § 672 a. Fraudulent Conveyance — (Secreting — Mortgaged, &¢.)
~— The statute of 13 Eliz. ¢. 5, against fraudulent conveyances, is
very familiar in our civil jurisprudence. It is, in its principal
provisions, common law in our States.! By § 8, “all and every
the parties ” to the fraudulent conveyance, “ and being privy and
knowing of the same,” who * shall wittingly and willingly put in
ure, avow, maintain, justify, or defend the same ” as being true
*and vpon good consideration,” or * shall alien, &e., any the lands,
&e., goods, leases, or other things to him, &c., conveyed as is
aforesaid, &c., shall incur the penalty and forfeiture, &c.,and also
being thereof lawfully convicted shall suffer imprisonment for
one-half year without bail or mainprise.” An indictment lies
upon this statute in England,? and there is no reason why iv
should not also in our States. But the author is unable to refer
to any case in which this proceeding has actually been attempted.
Yet, in some of our States, there are similar statutes, generally in
broader terms, and extending to secreting property, selling it
when mortgaged, and the like, on which there have been indict-

ments.?

C. 967; s. 0. nom. Rex v. Sheppard, 1
Leach, 4th ed. 226; Rex » Parkes, 2
Leach, 4th ed. 775, 2 East P. C. 963, 092
Rex ¢ Bolland, 1 Leach, 4th ed. 83, 2
East P.C. 958 : Rex ». Lewis, 2 East P.
€. 957, Foater, 116 ; Rex ». Whiley, Russ,
& Ry. 90; Commonwealth # Chandler,
Thacher Crim. Cas. 187; The State ».
Givens, 6 Ala. 747; Bex ». Wilks, 2 East
P, C. 957; Reg. v. Avery, 8 Car. & P.
696G ; Rex ». Dunn, 1 Leach, 4th ed. 57.

. "1 1 Bishop Mar. Women, § 737-740;
Report of Judges, 8 Binn. 595, 621 ; Kilty
Rep. Stats. 234,

2 Reg. v. Smith, 6 Cox C. C. 31,

3 People ». Underwood, 16 Wend. 548
People v. Morrison, 18 Wend. 399; Com-
monwealth v. Brown, 15 Gray, 18¢; Coru-
monwealth . Strangford, 112 Mass. 280,
Commonwealih ». Damon, 105 Maes. 580 ;
The State ». Marsh, 36 N. H. 196; The
State v. Small, 31 Texas, 1584 ; The State
v. Devereaux, 41 Texas, 383; Stow »
People, 25 Ill. 81; People ». Stone, 16
Cal. 869 ; People v. Garnett, 35 Cal. 470;
Goodenongh ». Spencer, 46 How. Pr. 847,
And see Christopher ». Van Liew, 57 Barh.
17.. Of the like kind with the offences
mentioned in our text are — )

YOL. L 23

Frauds against Bankrupt Acts.- -
It is not proposed to discuss these fraunds,
There have long been statutes in Eng-
land against them and the like, nander the
insolvent laws: as see 1 Hawk. P. C,
Curw. ed. p. 586, 5588 ; 2 Russ. Crimes, 3d
Eog. ed. 228 et seq., 236; 4 Bl Com, 156.
And the English booke contain varicus
reported eases on this subject, as -— Rex
v. Mitchell, 4 Car, & P. 251 ; Bex »#. Wal-
ters, b Car. & P. 1388; Reg. v. Radcliffe,
2 Moody, 68; Reg. ». Marner, Car. & M.
628 ; Reg. v. Lands, Dears. 567,23 Eng. L,
& Fq. 636; Reg. . Gordon, Dears, 586 ;
Reg. v. Bloggett, Dears. 658, 386 Eng. L.
& Eq. 620 ; Reg. v. Seott ,Dears. & B. 47,
86 Eng. L. & Kq. 644; Reg. v. Miluer, 2
Car. & K. 310; 1 Gub. Crim. Law, 441;
Rex » Page, 1 Brod. & B. 808, Ruas. &
Ly. 392, 8 Moore, 656, 7 Price, 616 ; Rat-
cliffe’s Caze, 2 Lewin, 57, 82; Rex o
Forsyth, Russ. & Ry. 274 ; Reg. ». Harris,
1 Den. C. C. 481, 3 Cox C. C. 585,
Reg. ». Jones, 4 B. & Ad. 345, 1 Nev,
& M. 78; Rex wv. Frith, 1 Leach, 4th
ed. 10; Rex » Burraston, {dew, 210;
Rex r. Punshan, 8 Camp. 98; Rex ».
Britton, 1 Mooty & R. 207 ; Rex v. Evani,
1 Moody, 70; Reg. ». Dealtry, 1 Den. G
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§ 575 THE ACT REQUIRED. [BOOK V.

§ 578. ®Bxtortion. — Extortion is defined by Blackstone to “ con-
sist in any officer’s unlawfully taking, by color of his office, from
any man, any money or thing of value, that is not due to him, or
mere than is due, or before it is due” 1 .

§ 574. Qeneral Rules of Law governing the foregoing Of
Jeneesr — - -

Physical Force. — Recurring to the two kinds of force, physica
and mental,? directed agsinst the property-rights of individuals,
we have seen,? that, whenever one intentionally injures another
in his person, by physical force, he must answer for his act as a
crime ; because the law deems, that, in employing this instru-
mentality, he places himself toward the other on unfair ground.
Therefore, —

As ipjuring Property. — In reason, this rule. is mot restricted to
injuries to the person; it applies to injuries to the property as
well. And this doctrine of reason has a sort of status in the ad-
judged Iaw. But,—

§ 575. Limitations of Doctrine.—As.applied to property, the rule
meets with many qualifying rules, intercepting it, and cutting it
short ;¢ and, unless we bear them in mind, we shall go astray.
Indeed, these qualifying rules are so numerous, and some are 80
wide in their influence, that, overlying at places the rule which
they qualify, they render it an ungafe guide to a practitioner not
well versed in this department of our law. In other words, the
rule is theoretically correct, but practically it should be applied

C. 287; Reg. v. Hill, 1 Car. & E. 168;
Reg. v. Hillam, 12 Cox C, C. 174, € Eng.
Rep. 227; Reg. v. Beaumont, 12 Cox C,
C. 183; Reg. v. Watkinson, 12 Cox C. C.
271, 4 Eng. Rep. 547; Reg. ». Widdop,
Law Rep. 2 C. C. 3; 8.0. nom. Reg. v,
. Widdap, 12 Cox C. C. 251. We have
hed some American statutes of the like
port ; as to which see Dyott v. Common-
wealth, 5 Whart. 67 ; Guldin ». Common-
wealth, 6 8. & B. 664; United States
v. Dickey, Morris, 412. Under the pen-
- alties of the present Bankrupt Act of
the United States, some questions have
ativen; as to which see ~ United States
p. Preseott, 2 Abb. T. 8 169; United
Statea v. Prescott, 2 Dillon, 406 ;- United
States v. Frank, 2 Bip. 283 ; United States
». Latorre, 8 Blatch. 134 ; United Statean.
Clark, 1 Lowell, 402, 4 Bankr. Reg. 63;
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TUnited Statea v. Pusey, & Bankr. Reg.
284,
1 4 Bl. Com. 141; 1 Russ. Crimes; 3¢
Eng. ed. 142; 1 Hawk. P. C.c. 65, §1;
Reg. z. Tracy, 6 Mod. 80; Rex v. Bur-
dett, 1 Ld. Raym. 148, 143; Runnells ».
Fletcher, 15 Mass, 625; Respublica v,
Hannum, 1 Yeates, 71; The State ».
Stotts, 5 Blackt. 460; People ». Whaley,

6 Cow. 661; Reg. ». Best, 2 Moody, 124;

Smythe's Caee, Palmer, 818; Rex ».
Bainea, 6 Mod. 192; Commonweadth ».
Bagley, 7 Pick. 279; Shattuck ». Woods,
1 Pick. 171; Reg. v. Woodward, 11 Mod.
187. See Vol. I11. § 890, for a definition
differing slightly froin thie in terms. -
-1 Ante, § 548,
$ Ante, § 550, 550. -
¢ Btat. Crimes, § 80-00, 123 et eeq.

OHAP. XL.] PROTECTION TO INDIVIDUALS, § 578

cautionsly, and only by.one somewhat familiar with the doetrines
of the criminal lJaw and with the adjudged cases. Let us call to
mind sonse of the qualifying rules. :

--§ 876. Clailm of Ownership. — It is familiar doctrine, that z man
may do what he will with his own if he does not injure his neigh-
bor.! This doctrine, illumined by the principles relating to the

- intent, shows, that what one .does-of damage or destruetion: to

another’s property, under the bona fide belief of being himself its
owner, does not subjeet him to. criminal liability, however it
may to civild .
~ § 577. Real Bstate. — Again, real estate, being stable and firm,
is deemed by the commen law not to require protection in the
criminal courts ; therefore no offence to ity other than perhaps
malicious mischief,? is indictable. But, upon the doctrine of this
proposition great innovations have been made by statutes. It
originated in rude times, when such estate consisted chiefly in lands
and castles; and it is not adapted to modern conditions. We
have indeed seen! that— - :
Arson. — Arson is.a crime at common law ; but, though the
thing burned is realty, the offence is rather against the security

- of the habitation than the property in it. Therefore, if the les-

see of a house burns it, he does not commit common-law .arson.’

Burglary. — Burglary is an offence against the security of the
habitation, not at all against the dwelling-house as property.
And — '

Forcible Entrles and Detainers. — These are indictable, not to
protect the realty, but because of their disturbing the public
peace.® -

§ 578. Choses in Action — (Larceny). — Once nore: a man
cannot at common law commit larceny, for example, by taking
and carrying away a mere evidence of indebtedness ; asa promis-
sory note, bank-note, or bond, termed a chose in action ; because
he does not thereby get either the money due, or the right to

! Bloss v. Tobey, 2. Picle. 820, 826; . & McNeal o. “Woods, 3 Blackf. 485;

m‘:-‘_: § 260. Rex v, Breeme, 1 Leach, dth ed. 220, 8

. Ante, § 303; Vol IL § 851, 998, East P, C. 1026; Rex ». Spalding, 1

* Ante, § 565-570. Leach, 4th ed. 218, 2 East. P, C. 1025, -
Ante, § 559. - & Vol. II, § 480, 400.
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§ 681 : THE ACT REQUIRED. [BOOK V.

recéive it.! * This exception has also been abrogated by statutes
in most or all of the States® So—

Wild Animals. — Animals fere nature and unreclaimed are nof
sufficiently property to be the subjects of common-law larceny ;3
and, of this doctrine, only a few* statutory modifieations have
been made.

§ 579. Too Small — (Larceny). — Lastly, we have the extensive
influence of the maxim, that the law does not regard small things.®
In applying this maxim, we are to be guided rather by what has
been held, than by any abstract reasoning. For example, while
it is indictable to steal a chattel of the smallest valueS it is not
to take the mere use ™ of one even of large worth; yet it would
be difficult to sustain this distinction by any abstract reasoning
which would be generally accepted as satisfactory.

§ 580. Whether other Exceptions.— The foregoing are such
exceptions as oceur to the writer to the rule, that physical force
wrongly directed against the property rights of individuals is
indictable at the common law., There may be others. This con-
sideration of rule and exceptions is useful in a general way, but
practitioners will need to consult the minuter expositions in our
second volume.

§ 581. Mental Porce.— We come now to consider the question
of mental force, applied to the injury of individuals in their

1 2 Russ. Crimes, 3d Eng ed. 70,78

2 East P. C. 397; Reg. » Murtagh, 1
Crawi. & Dix C. C. 355; Spangler v.
Commonwealth, 3 Binn. 533; Rex e
Pearson, 6 Car. & P. 121, 1 Moody, 313;
Raicliffe’s Care, 2 Lewin, 57, %; Culp
v. The State, 1 Port. 33; Vol. IL § 769.
2 Damewood v, The State, 1 How.
 Miesis. 202; Greeson ». The Biate, b
How. Miseis. 33; Commonwealth v
Rand, 7 Met. 475; Boyd ». Common-
wealth, 1 Rob. Va. 691; The State ».
Diobson, 3 Hurring. Del. 663; Sylvester
r. Girard, 4 Rawle, 1856; MeDonald v,
. The State, 8 Misso. 283; Potmeroy ».
Commonwealth, 2 Vi Cas. 342; The
State ». Tillery, 1 Noit & MeC. 9;: The
State v. Casados, 1 Nott & McC, 91 ; Culp
v. The Btate, 1 Port. 88; Cummings ».
Commonwealth 2 Va. Cas. 128; Com-
monwealth v. Mezsinger, 1 Binn.- 273-
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Rich v. The State, 8 Ohio, 111; People v.
Wiley, 3 Hill, N. Y. 104, 211; The State
v. Allen, B. M, Charl. 518; Vol. 1L § 782,
763, 786

% 2 Rnes. Crimes, 84 Fng. ed. 84 ; Nor-
ton ». Ladd, 6 N. H. 208; Reg. ». Chea-
for, 2 Den. C. C. 361, 8 Eng. L. & Eq.
508; The State r. Marphy, 8 Blackf.
498 ; McConico v, Singleton, 2 Mill, 244 ;
Broughton . Singleton, 2 Nott & McC.
838 ; Wallis ». Mease, 8 Binn. 546; Pier
son v. Post, 8 Caines, 176; Rex r. Sear-
ing, Russ. & Ry. 860 ; Reg. v. Cox, 1 Car,
& K. 494 ; Rex v, Brooks, 4 Car. & 1. 131 ;
Vol. IL § 771-779.

4 Stat. Crimes, § 232.

6 Ante, § 212 et zeq.

& Ante, § 224. :

7 Rex v Philipps, 2 Eaut P.C 802;
and ante, § 666,
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property. And although such force, thus applied, is indictable
under some circumstances, we find the rule relating to it not
so broad as prevails respecting physical force. Men acquire
physical strength by the eultivation of the soil, and by the vari-
ous other active labors and pleasures of life, without exercising
themselves upon one another; while mind is developed almost
solely by collision with mind. Therefore in such ecollision the
government, consuiting the general good, allows its subjects free
scope, if no one assumes toward another what we have called
unfair ground.! Fhus,—

§ 582. Cheata - Breach of Contract — Enticing Apprentice. -
When one injures his neighbor by telling him a falsehood, the
common law says, the neighbor should not have believed him ;2
when, by a breach of contract, or of a duty in the nature of
contract, the injured person is admonished that he should have
learned better than to frust him:2 and so, in these and other like
cases, as, where an apprentice is enticed from his master’s ser-
vice,! the government merely permits the party injured to carry
on, in its courts, a suit for civil redress, but declines itself to
interfere by a criminal prosecution. What would be the conse-
quence if the like injuries were produced by physical force may
not be quite plain ; yet, —

Robbery — Larceny. — Where one gets away the persona.l prop-~
erty of another by the use, actual or even sometimes only threat-
ened, of physical force, he commits robbery or larceny ;¢ while,

1 Ante, § 252, b46.

2 Anonymous, § Mod. 105; Reg. ».
Jones, 2 Ld. Raym. 1018, 1 Salk. 8379;
Commonwealth ». Warren, 6 Mass. 72;
The State ». Delyon, 1 Bay, 363; Rex ».
Rower, Cowp. 323; People ». Babeock, T
Johns, 201 ; The State v. Justice, 2 Dev.
199; People v. Miller, 14 Johns. 371;
Reg v. Hannon, 6 Mod. 811; Rex w
Lewie, Say. 2056; Rex ». Driftield, Say.
146 ; Rex v. Botwright, Say. 147; Rex v,
Grantham, 11 Mod. 222; Rex ». Usborn,
& Bur. 1697 ; Rex » Bryan, 2 Stra. 866.

4 Rex v. Channell, 2 Stra. 798 ; Rex »,
Dumnage, 2 Bur, 1130; Rex ». Bradford,
1 Ld. Raym. 8668; Commonwealth ».
Hearsey, 1 Mass. 137 ; Rex ». Wheatley,
1 W. Bl 273; e. 0. nom. Rex v. Wheatly,
2 Bur. 1125; Rex v. Watson, 2 T.R. 189,

+ Reg. v. Daniel, 8 Mod. 182, 1 Salk.
880, 3 Salk. 191; s. 0. nom. Reg. v. Dan-
iell, 6 Mod 99; Rex v. Pettit, Jebb, 151.

5 Ante, § 251.

8 Rex v, Blackham, 2 East P, C. 711;
Bex v, Taplin, 2 East P. C. 712; Reg. ».
Walls, 2 Car, & K. 214; Rex v. Macau-
ley, 1 Leach, 4th ed. 287 ; Rex v. Robins,
1 Leach, 4th ed. 200, note; Rex ». Hor
ner, 1 Leach, 4th ed. 270; Rex v, Lapier,
1 Lesch, 4th ed. 520, 2 East P. C. 567,
708; Rex v Frances, 2 Comyns, 478, 2
Stra- 1015; g. . hom. Rex ». Francis,
Cas. temp. Hardw. 118; Rex v Simons,
2 East P. C. 712 ; Rex v Bpencer, 2 East
P. C. T12; ante, § 261, 553-066. And
sec Rex v. Phipoe, 2 Leach, 4th ed. 673,
2 Kast P. C. 599; The State v, Vaughan,
1 Bay, 282,
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if he obtains it by any fraud, short of what will presently be ex-
plained,! his act is not a crime.?

- §688. Xarceny, continned — (Possession of Property — Cheat),
— The little regard which the common Iaw of crimes pays to
mental force directed against property rights appears from a dis-
tinction in the law of larceny. I one, meaning to steal another’s
goods, fraudulently prevails on the latter to deliver them to him,
under the understanding that the property in them is to pass, he
commits neither larceny® nor any other erime by the taking,
unless the transaction amounts to an indictable cheat.t .But if,
with the like intent, he fraudulently gets leave to take the pos-
session only, and takes and converts the whole to himself, he
becomes guilty of larceny ; because, while his intent is thus to
appropriate the property, the consent, which he fraudulently
obtained, covers no more than the possession.’ Again, —

§ 584. Forgery — Cheat. — According to a doetrine apparently
just in reason, and sustained by numerous authorities, while yet
they are conflicting,® one does not commit forgery,” who, fraudu-
lently misrepresenting the contents of an unexecuted instrument,
-or misreading or altering it, thereby prevails on another to sign
it, supposing himself executing what is different? Yet eircum-
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stances may arise in which this kind of fraud will be indictable
a8 a cheat of a different character.?

§ 585. Cheat; continued — (False . Folen — Larceny — Forgery ).
— When, however, one makes use .of a false token, of such a
nature that, according to the necessary customs end order of
society, men must place confidence in it, and thereby persuades
another to-part with property, he is indictable, as we have seen,
for the cheat;? though the act is not larceny.® Some of the
cases imply that the token must be a public one ;* but, according
to the better view, it need only be calculated to deceive men
generally ;® for we have seen,® that the criminal common law i3
not administered on the principle of extending a particular pro-
tection to the weak and feeble. Such a cheat, indeed, is forgery ;7
which need not be of a public document.

:§ ARG, False Pretences. — We have seen,® that various modern
statutes make. it indictable to obtain goods by false pretences,
though no false token is employed ; for the extended trade and
more refined culture of modern times?® require a certain degree
of universal confidence to be placed in mere verbal representa-
tions. Yet these statutes are interpreted in the spirit of the
common law and by its reasons;!® and they do not, therefore,
extend, as the non-professional reader might suppose, to every

1 Post, § 565, 1 Leach, 4th ed. 520, 2 Bast P. C. 673;

1 Post, § 583.

-% Rex v,.Coleman, 2 East P. . 672;
Rex v. Nicholson, 2 Leach, 4th ed. 610, 2
East P. C. 669; Rex v. Parkes, 2 Leach,
4th ed. 614; s.c. nom. Rex v. Parks, &
Easi P. C. 671; Reg. ». Barnes, 1 Eng.
L. & Eq. 679, 2 Den. C. C. 69, Temp. &
M. 387; Wilson ». The State, 1 Port. 118;
Rex v. Adams, Russ. & Ry. 225; Reg. v,
Adams, 1 Den. C. C. 38; Reg v. Thomas,
9 Car. & P. 741; Reg. v. Wilson, 8 Car.
& P. 111; Rex v. Hawtin, 7 Car. & P.
281 ; Mowrey ». Walsh, 8 Cow.233: Ross
». People, 6 Hill, N. Y. 294: Lewer ».
Commonwealth, 16 8. & R. 83; Vol 1.
§ 808.

4 Ante, § 571; post, § 585.

5 Rex v. Semple, 1 Leach, 4th ed, 420,
2 East P. C. 691; Rex v. Hench, Russ. &
Ry. 163 ; Rex ». Aickles, 1 Leach, 4th ed.
294, 2 East P. C. 675;. Rex » Pear, 1
Leach, 4th ed. 212, 2 East P. C. 685, 697 ;
Rex ». Tunnard, 2 East P. C, 687, 1
Lench, 4th ed. 214, note ; Rex ». Wilkina,
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Bex v. Patch, 1 Leach, 4th ed, 238, 2
Exat P. C. 678; Rex». Marsh, 1 Leach,
4th ed. 346 ; Rex ». Watson, 2 Leach, 4th
ed. 640, 2 East P, C. 680; Rex v. Pearce,
2 East P. C. 603; Reg. v. Johnson, 14
Eng. L. & Eq. 570, 2 Tren. (0. C. 310; Rex
v. Robson, Ruse, & Ry. 413; The State 2.
Gorman, 2 Nott & MeC, 90; The State v.
Thurston, 2 McMullan, 332; Common-
wealth v. James, 1 Diek. 875; Starkie ».
Commonwealth, 7 Leigh, 762; Rex .
Longstreeth, 1 Moody, 137; Hex ». Pratt,
1 Moody, 250; Rex » Summers, 3 Salk.
184 ; Anonymous,.J. Kel. 85, 81, 82; The
Stete ». Lindenthall, 5 Rich. 237. Con-
tra, in Tennessee, Felter ». The State, 9
Yerg. 397, And see Vol II. § 809, 818, 814,

& See Vol. 1L § 166, 689-591,

7 Ante, § 572

? Reg. v. Chadwick, 2 Moody & R.
545; Reg. v. Collins, 2 Moody & R. 461 ;
Woodward's Case, cited 2 Leach, 4th ed
T82; Reg. ». White, 1 Den. C. C, 208;
Marvin's Case, 3 Dy. 288, pl. 62; Rex v

imaginable kind of false pretence.’ So that, notwithstanding the

Maddocks, 2 Russ, Crimes, 3d Eng. ed.
499; Putnam v, Sullivan, 4 Mass. 45;
Commoenwealth v. SBankey, 10 Harrie, Pa.
890; Hill v. The State, 1 Yerg. 78. Con-
tra, The State ». Shurtliff, 18 Maine, 368.
And see Vol. 11 § 156, 589-59L.

! Ante, § 571; Hill v, The State, 1

Yerg. 76. And see Rex ». Hevey, Russ.
& 1y, 407, note, 2 East P. C. 856, 1 Leach,
4th ed. 229;: Rex v, Webb, 8 Brod. & B.
228, Russ. & Ry. 406, cited 6 Moore, 447 ;
1 Hawk. P. C. Curw.ed. p. 818,§ 1. But
see The State v, Justice, 2 Dev. 189 ;: Vol.
11. § 1586,

2 Ante, § 671,
- % Anpte, § 588,

* The Siate » Stroll, 1 Rich., 244
People v. Stone, § Wend. 182,

5 People ». Babrock, 7 Johns. 201;
Cross v. Peters, 1 Greenl. 876, 387; Com-
monwealth ». Warren, 6 Mass, 72; Bex ».

Ogborn, 8 Bur. 1647; Rex ». Atkinson, 2
Bast P. C. §73; ante, § 871. And see and
compare Rex v. Jackson, 8 Camp. 370,
and Rex v. Lara, 2 Leach, 4th ed, 647, 2
East P. €. 819, 827, 6 T. R. 566.

& Ante, § 261.

T Ante; § 572; Butler 7. Common-
wealth, 12 8. & R. 287.

$ Ante, § 671,

% Ante, § 262

¥ Stat. Crimea, § 123, 133, 141, 154,
155.

1i Rex v Fuller, 2 East P. C. 837 ; Peo-
ple v. Williams, 4 Hili, N.Y. 9; The State v.
Bimpson, § Hawks, 620; Commonwealth
v. Wilgus, 4 Pick. 177, 178: People v.
Crissie, 4 Denio, 525; People v. Haynes,
14 Wend. 646, 557; McEenzie ». The
State, 6 Eng. 504 ; Burrow ». The State,
7 Eng. 66; Rex v. Wavell, I Moody, 224
Rex v. Goodhall, Russ. & Ry. 461.
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statutes, there are cheats and frauds not indictable either under
them or at the common law.!
§ 587. oOfficer — (Extortion). — Moreover, when one in office

takes advantage of his official position to extort money, he is in-

dictable for this, as we have seen ;2 because, in drawing thus on
the obedience due from the subject to the government and its
agents, he places himself on unfair ground toward the person
whom he injures.®? Perhaps this offence may be traced also to
the general obligation of the officer to discharge well his official
dutiest Likewise, — '

False Personating. — It seems, that, if a man cozens another by
falsely representing himself to be an officer, he is indictable for
this ;5 and he may be so though the one personated is a mere pri-
vate individual.® _

§ 588, Abusing Legal Proceedings.— One not an officer may
subject himself to punishment by an oppressive use of legal pro-
ceedings. When, therefore, 3 man purchased three several prom-
issory notes against another, and brought on them three separate
suits instead of one; and, on obtaining judgment, caused the
executions to be levied oppressively ; the eourt considered, that,
though this was not barratry” it was an indictable eommon-law
offence.® Perhaps this conduct may be deemed an exercise rather
of physical force than of mental.?

§ 589, Perjury. —Perjury, in a eriminal proceeding, is an
offence against the public, rather than the individualL® And this
may be also one ground on which it is cognizable criminally,
though committed in a civil cause ;2 since the government fur-
nishes courts for the redress of private wrongs. But it is also
an offence against the individual; it is such, even in a criminal
cause, if committed to the injury of the prisoner; for he who
thus wrongs him does it standing toward him on an unequal
ground.1?

1 Commonwealth o. Eastman, 1 Cush. ¢ 2 Fast P. C. 1010; Vol. IL § 162-155,
189, 223 ; The State », Roberis, 34 Maine, 439.

820, . 7 Ante, § 641,

2 Ante, § 673; Vol IL § 390, ® Commonweaith v. McCulloch, 16
. & Ante, § 2562, Mass, 227,

t Ante, § 460. ? And see ante, § 564

¢ Berlested’s Case, Latch, 202; ante, b Ante, § 468,
§ 468, 1 Ante, § 467.

. 12 Ante, § 262,
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. § 590, Bummary, as to Mental Force. — This doctrine of mental
force, employed to injure men in their property, is briefly thus:
When minds combat with one another, a strength is generated
useful to the community. This is the general rule ;-and, so long
28 the conflict is of this sort, the one who obtains an advantage
over the other is not indictable. But, when one of the parties,
agsuming an unfair ground toward the other, changes the combat
from a strengthening to a destructive process, he commits a pub-
lic offence.l ' '

II1. Offences against Personal Reputation.

-~ §691. Damage to Réputation not punishable. — It is the policy
of the law to leave the care of men’s reputations to themselves.
No damage done to a reputation, therefore, at least by a single
individual,? is foundation for & eriminal prosecution.

Libel and Slander — {Obsacene}. — In libel _and slander.® the ex-
ception to this propoesition is apparent, not resl. For the courts,
whether correctly or not in principle, hold these wrongs to be
indictable, not because of injury to the reputation, but by reason
of their tending to create breaches of the peace.t Thus it is of
libels against the individual ; but obscene libels are indictable as
tending to corrupt the public morals.® Hence the common-law
rule, that it is immaterial whether what is said in a libel is true
or false,® — a question vital in the suit for damages, — but, the
tendency to disturb the public tranquillity or corrupt the publie
morals being the same in either alternative, the offence is the same.
This legal rule is somewhat modified by other doetrines, but not
80 as to impair it for the present illustration.” And modern legis-

1 Ante § 230 et seq., 268-260.

2 Conspirscy egainet Reputation. —
A conspiracy, see post, § 592, to charge
one with an indictable offence, or with
being the father of a bastard child, is in-
dictable ; but possibly this is not on the
gronnd of injury to the reputation. Comm-
monwealth . ‘Tibbets, 2 Mass, 536 ; Reg.
v.-Best, 2 Ld. Raym. 1167, 6 Mod. 127,
185; Timberly ». Childe, 1 8id. 68; Rex
v, Armstrong, 1 Vent. 304 ; 1 Gab. Crim.
Law, 262. Yet, on the whole, the doe-
trine geems pretiy clearly to be, that a
conepiracy to injure one’s repuiation is

indictable.~ Rex ». Riapal, 1. W, Bl. 368, 8
Bur.1320. And see Vol. IL. § 216, 217, 235,

3 Ante, § 540.

4 Vol. I1. § 907, 909.

- 8 Aute, § 600, 604; Vol. 1L § 910,

¢ Vol. IL. § 918. i

T Cropp » Tilney, Holt, 422; Com-
monwealth ». Clap, 4 Mass, 163, 108, 169;
The State ». Burnham, ¢ N, H. 84; Peo-
ple ». Croawell, 3 Johns. Cas. 386 ; Com-
monwealth ». Blanding, 3 Pick. 304 ; Rex
v. Draper, 8 Smith, 860; The State e
Lehre, 2 Tread, 809; Rex ». Halpin, 9 B.

& C. 66,
361
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lation has, to a still farther extent, permitted the truth of a libel
against the individual to be given in evidence by the accused.!

IV. Combinations to commit Private Injuries.

§ 592. Conspiracy.—In the foregoing discussion we have as-
sumed, that the wrongful thing is dene by one only. But often
numbers combine for wrong ; and. then.the combination may be
criminal, even where the thing contemplated would not be so if
actually performed by one.? Because obviously two or more per-
sons, united in skill and endeavor, may stand toward another on
unfair ground ; while, if one alone had undertaken the same
thing, there. would be no inequality. - Therefore, in the former
instance, a eriminal liability is ineurred, whether what was agreed
upon is aceomplished or not ; but not in the latter, even though
the thing is aetually done.® - This combination is ealled conspir.
acy.* The offence is not confined to injuries to individuals; but
it extends also to those injuries which concern directly the
public$

§ 593. witohoraft. — Like conspiracy, is the anmqua.ted offence
of witcheraft. ¢ Of offenders of this pature there are said to be
three kinds,--first; conjurers, who by force of certain magic
words endeavor to raise the Devil, and compel him to execute

{1 Commonweslth v. Bonner, 9 Met. -

410 ; Barthelemy ». People, 2 Hill, N. Y.
248 ; The State ». White, 7 Ire. 180; Peo-
ple v Croswell, 8 Johns, Cas. 336; Rex
». Burdett, 8 B. & Ald. 717, 4 B. & Ald.
95; Vol IT. § 920,
2 Vol 1. § 172, 173, 178,181, 182. -
3 Twitchell ». Commonwealth, 9 Barr,
211, 21%; Reg. ». Orbell, 6 Mod. 42; Rex
v. Macarty, 2 Fast P. C. 528, 8 Mod.501;
8. ¢. nom. Rex ». Mackarty, 2 Ld. Raym.
1179; 2 East P. C. 824 ; People v, Stome,
9 Wend._ 182; People v. Babeock, 7 Johns.
201; Commonwealth ». Warren, 6 Mass.
.12 ; Anderson ». Commonwealth, 5 Rand.
627 ; The State v. Burnham, 15N, H. 806 ;

The. State ».. Murphy, 8 Ala. 765: Com.’

monwealth o. Judd, 2 Mags. 829; Lam-
bert: v People, 7. Cow. 168, & Cow. 578;

Commonweaith v, Hunt, 4 Met. 111, 181;

The State v. Rowley, 12 Conn. 101 ; Byd-
serff ». Reg., 11 Q. B. 245, 12 Jur. 418;.
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Rex v. Hilbers, 2 Chit. 183 ; Common-
wealth ». Ward, 1 Mass, 473 ; Patten 2.
Gurney, 17 Masas. 182, 184; Bean v. Bean,
12 Maes, 20, 21 ; Commonwealth ». East-

‘man, 1 Cush. 159; Rhoads v. Common-

wealth, 8 Harris, Pa. 272; People »,
Figher, 14 Wend, 9; Commonwealth v.
Ridgway, 2 Ashm. 247; Rex v. Cope, 1
Stra. 144 ; Reg. v. Gompertz, ¢ Q. B.824;
Miflin v. Commonwealth, § Watts & S.
481 ; Commonwealth ». Tibbetts, 2 Mass.
638; Reg. ». Best, 6 Mod. 137, 185, 2
Id. Raym. 1167, Holt, 151 ; Timberly ».
Childe, 1 Sid. 68; Rex v. Armstrong, 1
Vent, 304; The State v. Buchanan, &
Har. & J. 817 ; Rex v. Worrall, Skin. 108;
Reg. v. Blacket, 7 Mod. 89; The State .-
De Witt, 2 Hill, 8.:C. 282. Contra, The
Btate . Rmkey, 4 Halat. 203, 800. :
-+ And see ante, § 482,
- & For the full diseussion, see Viol. I].

'§.189 ot zeq.
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their commands ; secondly, witches, who by way of friendly con-
ference are said to bargain with an evil spirit to do what they
desire of him ; thirdly, sorcerers or charmers, who, by the use of
certain superstitions forms of words, or by means of images or
other odd representations of persons or things, &c., are said to
produce strange effects, above the ordinary course of nature.”?!
This offence appears to have been misdemeanor at the eommon
law ;2 but, by 1 Jac. 1, ¢. 12, it was elevated to felony.® Belief
in the existence of the thing called witcheraft having become
obsolets, —

Falsely pretending Witchcraft, — Later English legislation, not in
force with us, abolished the crime of real witcheraft a.nd created
another of falsely pretending to it.*

How in our States.— In this country, witchcraft is in_ effect no
offence, because its existence is not believed. But if the opinion
should again become general, that spirits hold intercourse with
mortals, and have such power over them as to render conspiracies
between the embodied and disembodied to the injury of their
vietims practicable, no reason appears why such confederations
would not be indictable by force of the common law. It might
be difficult to seize and bring to punishment the rognes out of the
flesh, yet this would furnish no reason why those in the flesh
should escape.

- 171 Hawk, P. C, Gth ed. ¢. 3, § 1.
“Witcheraft seems to be the gkill of ap-
Plying the plastie apirit of the world un-
to some untawful purpose, by means of
& confederacy with evil spirits.” Cotton
Mather's Wonders of the Invisible
World, Eng. ed. of 1862, p. 161. For
interesting matter on witcheraft, see
Smith's Caze, 2 Howell St. Tr. 1049;
The Essex Witches® Case, 4 Howell St.
Tr. 817; The Suffolk Witches’ Case, §

Howell 8t. Tr. 647 ; The Devon Witches”
Case, 8 Howell St. Tr. 1017 ; The trial of
Witches, befors 8ir - Matthew . Hale,
bound up among other papers with Ja-
cob’s Bupp. to Hale P. C.  And see 3
Inst. 43.

% Hawk. ut sup. § 2. But see 1 Halo
P. C, 429,

2] Hawk. P. C. 6th ed. . 8 §4

4 1 East P’ C. b.
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CHAPTER XLI
PROTECTION TO THE LOWER ANIMALS.

§ 594. Malicious Mischief, distingnished. — Malicioug mischief 1
to personal property, wherein commonly and by the old rules
the intent is to injure the owner,? can be committed as well by
doing damage to an animal considered as property as to any
other subject of ownership. Protection to the creature as a
sensitive being is not the thing sought, either under this branch
of the unwritten law, or under the malicious-mischief statutes.?
As to the animals themselves, —

No direct Protection.— Man has always held in subjection the
animals below him, to be used or destroyed at will, for his ad-
vantage or pleasure. The right to take their life, and to make
property of them, includes all other rights of theirs; so that the
common law recognizes as indictable no wrong, and punishes no
act of cruelty, which they may suffer, however wanton or un-
necessary.* Contrary to this, some, misintérpréting cases of mali-
cious mischief to animals, and cases of public cruelty amounting to

i Ante, § 568, 569. v. The State, 14 Ind. 590; The State o.
T Ante, § 298; Vol. IL § 996-908; Painter, 70 N. . 70; Commonwealth ».
Stat. Crimes, § 430, 433-486. Falvey, 108 Masz. 304 ; Rex v. Mogg, 4

% Stat. Crimes, § 432, 437-448; Brown
v. The State, 26 Ohio State, 176; The
State v. Rector, 34 Texas, 565; Reid v.
The State, 8 Texas, Ap. 430; Reg. v.
Welch, 1 Q. B. D. 23, 13 Cox C. C. 121;
Lott ». The State, 9 Texas Ap. 206; The
State ». Linde, 64 Towa, 139; Street v.
The State, T Texans Ap. 5; The State ».
Bimpeon, 78 N. C. 269; The State
v. Hill, 70 N. C. 666; Shubrick . The
Seate, 2 8. C. 21; Gaskill ». The State, 56
Ind. 660; The State v. Butler, 65 N. (.
30%; Thomas v. The Stute, 80 Ark. 43%:
Oviatt v. The State, 19 Ohio State, 573;
Branch ». The State, 41 Texas, 622 ; The
Siate v. Heath, 41 Texas, 428 ; Ilayworth
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Car. & P. 383; Burgess ». The State 44
Ala. 180 ; Bwartzbaugh ». Peaple, 85 TIL
457; Caldwell v. The State, 49 Ala. 34;

‘Duncan ». The State, 4% Missis, 381;

Darnell v. The State, 6 Texas Ap. 482;
The State v. 'arker, 81 N. C. 548. And
see Rex v. Buck, 1 Btza. 679, “It is an
oppression, &c., to cut or cause to be cut
out the tongue of any tame beast, being
alive, of any other persons.” Pulton de
Pace, 104 2. Among lawful assemblies
are those “at the baiting of 8 hbull or
bear.” Th. 25 5. And see Ex parte Hill,
8 Car. & P. 225 and note.
1 Bee Stat. Crimes, § 1093, 1094,
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nuisance,! and the like, have, therefore, deemed mere cruelty to
animals punishable at the common law.? But even —

§ 595. In Malicious Mischief, —there must be other malice than
simply against the animal to make any injury to it indictable
either by the common law or.under the statutes. Equally under
the old statutory and the unwritten law, no malice would suffice
except against the owner ; and, though the construction of some
of the modern enactments is not quite so, there is nothing in the
interpretation of any of thém favoring the idea that mere cruelty
to animals, regarded as creatures suscepfible to pleasure and pain,
is a commen-law offence® Now,—

Conolusive as to Cruelty, — The doctrine thus stated relating to
malicious mischief to animals is conclusive as to this of cruelty.
If, in the numerous cases wherein the indictment failed because,
though malice was proved toward a cruelly-abused animal, none
appeared toward its owner, the law had made cruelty to animals
punishable, there would have been convietions for this offence ;
the indictments being, in this view, sufficient, and the prose-
cutor’s misnaming the offence making no difference.* For the
rule is universal, that, whehever an indictment sets out an
offence, whether the one really meant by the prosecuting power
or not, there may be a conviction upon it. Se that, as often as
cruelty to an animal was alleged as malicious mischief, without
an averment of malice against the owner, if the eruelty alone had
been punishable, the prosecution would have been sustained on
this ground. Each of the decisions referréd to in the last para-
graph is, therefore, a direct adjudication that cruelty to animals
is not indictable at the common law. But—

§ 596. Collateral Effect. — A learned judge once observed; that
¢ cruelty to a domestic animal has, in some cases, been hel(?. to
change what otherwise would have been a simple trespass into
a erimizal offence ;5 and from other judges have fallen words

1 Post, § 507.

? Btage Horse Casea, 15 Abb, Pr. w. 8,
81; Roes’s Case, 8 City Hall Ree. 191.

% The State ». Pierce, 7 Ala. 728; The
Btate v. Wilcox, 3 Yerg. 278; The BState
v Jackson, 12 Ire. 329;: Rex v Austen,
Rusa. & By. 490; The State ». Latham,
13 Ire. 33; Rex .v. Pearce, 1 Leach, 4th
ed. 6527, 2 East P. C. 1072; Rex ». Eean,
2 Eaet P. C. 1073; 8. ¢, nom. Rex v,

Hean, 1 Leach, 4th ed. 527, note; Ran-
ger’s Case, 2 East P. C, 1074; Rex ».
Shepherd, 1 Leach, 4th ed. 539, 2 Easi
P. C. 1078; Stat Crimes, § 483, 435,
Vol. I1. § 096, 007; Reg. v. Tivey, 1 Car.
& K. 704 ; Stat. Crimes, § 434

4 Crim. Proced. L § 416, 417.

B Beardsley, C. J, in Kilpatrick ».
People, 6§ Denio, 277, 270,
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approximating’ more or less nearly tothe same meaning.! We
cannot find in the common law itself any general doctrine of this
nature ; though perhaps cruelty to such animals may enter into
the consideration when an act is sought to be made pumsha.bl&
as ‘corrupting to the public morals,? and the like.. So—

Btatutory Cruelty. — Cruelty to animals is in modern times
a -statutory offence- in England and perhaps all our Btates?
And, — :

§ 597. Public Cruelty. — Quite consistently with the foregoing
doctrines, the public, cxuel beating of :a cow or other animal in &
street of a city has been held to be indictable at the common
law as a public nuisance. ¢ The gist of the offence,” said the
learned judge in a case in the District of Columbia, “was the
public cruelty to the common nuisance, and it was not necessary
for the United States to prove that the cow died of the beat-
ing.”* The same was adjudged, during slavery, of the beatmg
of a slave in the streets of a city, in public view.S

§ 597 a. Conspiracies againat Animals.— A conspiracy, to be in-
dictable, does not, we have seen,f require that the contemplated

‘wrong shall be such as would be punishable criminally if per-
formed by one. Nor need its purpose be to injure an individual.
Equally, also, if its aim is the disturbance-of any public interest,
of a sort within the care of the law, it will, where the .other
essential elements are present, be a crime.’ And, within these
and the other prineiples of the law of conspiracy, plainly it would
be punishable to conspire to do such cruelty to any part of the
animate creation as would constitute a.public, or even a private
nuisance. We have no authorities on this question ; but, so far,
the steps in the argnment are plain, and the reasoning is conelu-
sive. Here the contemplated end is, in the language of the
books; “ unlawful.” Still again, in all conspiracies, for an indiet-
ment to lie, either the means or the end proposed must be of a
gort which, though not necessarily criminal, is indicated by the
word unlawful.” 8  Within this distinetion would fa.]l, on the in-

1 Commonwaa.lr.h v, Tilton, 8 Met. C.C. 483; People v Stakes, 1 Wheeler

232, 284, Crim. Cas. 111,
2 Ante, § 400 et seq. 5 United States v. Crose, 4 Crlmcll
% For a discussion of the statatory C.C.603. . .
offence, sce Btat. Crimes, § 1003 et seq. -8 Ante, § 502.

4 United ftates v. Jackaon, 4 Cranch = - 7 Vol. IL § 181, 196-234,
- 8 Vol IL § 171, 172, 176, 178.
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dictable side, varions cruel shooting-matches, not only in the
nature of nuisance, as just gaid, but of gaming,! and of unlawful
sport.? So far, again, the steps of the argument are, in a general
way, plain and conclusive ; but into the particulars it is not pro--
posed here to descend, Nor are these intimations meant to indi-
cate absolutely the outer limits of the doctrine. Conspiracy is
an offence of gradual growth in the law.? Undoubtedly it has
not yet reached its maturity, and precisely what it will be when
it has no one can say. So that, though dumb animals have

no direet protection in our unwritten law of crime, they have
much of what may be termed indirect. And at last the written
laws have come pretty fully to their defence.

1 Stat. Crimes, § 848—851; Bishop between lawtul and mlawful aports, see

Con. § 489, 490, 1 Rusa. Crimes, 5th Eng. ed. 818-832L
% For esomething of the distinction # Vol. IL § 176.
. ' 367
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CHAP. XLIL ] OUTLINES, § 603

itself not unfrequently makes an offender more heavily punish-
able who adds to a specified offence an aggravation which it
points out ; but, in this instance, he becomes guilty of another
and distinet crime. Thus, —

In Homicide. — At an early period in the history of this offence,
it was punishable with death to kill a man by any of the unjustifi-
able means which now render the killing manslaughter. If the
killing was also of * malice aforethought,” which now makes it
murder, it was worse in morals but not in law. A%erward the
law adopted the rule of morals, by making the killing murder
when done of “malice aforethought ;™ while, if it was without
such malice, it was called by the name of manslaughter ; axd pun-
ished only murder with death, manslaughter less severcly. Still,
if the malice aforethought with which a murder was committed
was “ deliberately premeditated,” it was in morals more aggra-
vated, not in law. Of such a circumstance, the law took no cog-
nizance. At last, however, the law has in most of our States
taken this aggravation alse into account ; punishing the marder
capitally only when thus aggravated, while a milder punishment
is provided for simple murder, called murder in the second
degree. Yet there remain aggravations, recognized in morals, of
which the law even now takes no notice.

§ 601. Aggravations as to Discretionary Punishment. — Yet where
the punishment is discretionary with the tribunal, the considera-
tions which aggravate an offence in morals may be taken into the
account. In the instances depending on positive law, the aggra-
vations must be set out in the indictment;! in these they need
not be, though sometimes in practice they are. Let us now pro-
ceed to consider —

§ 602, The larger Technical Divisions : —

Diagram. — The other technical divisions of the criminal field
are displayed on the accompanying * Diagram of Crimme.” The
colored part represents what is indictable, and around it there is a
space to denote * public wrongs not indictable, because too small for
the law to notice.” Let us look a little into the indictable part.

§ 603. Treason — Pelony — Misdemeanor.— At the comnmon law,
every crime is treason, or felony, or misdemeanor. Treason is
the heaviest, misdemeanor the lightest, and felony holds an inter-

! Crim. Proced. I. § 77 et seq., 95 ct seq., II, § 562-589,
YOL. L. 24 369
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mediate ground. These three gradations are represented by three
distinot colors on the Diagram.
- §604. Degrees of Partivipation. — As there are thus grades in
crime, so also there ate degrees of participation in the criminal
thing. - These degrees are represented on-the Diagram by what
lies within the nearly vertical lines ; as, — : :
Attempt, -——If & man undertakes. to do a thing which in law i3
a orime, and, after proceeding a certain way in the doing, is inter-
rupted, or if his effort: otherwise miscarries, 50 that the intended
crime is not committed, he is still indictable for what he does,
under the name of « Attempt.” This sor of wrong is indicated,
in the Diagram, by A B P\ Now, A B P does not extend quite
to the top of the indictable space. The explanation is, that soma
of the lesser misdemeanors are of too small magnitude in the
eriminal field to draw the indictable quality to the mere attempt
to commit them. _
Acceasory before. — Persuasion is one form of attempt. It is,
therefore, indictable to persuade or hire a person to commit &
erime, especially of the heavier sort, though he declines to do if;
or undertakes it and fails. Yet if this person actually does what
he is persuaded or hired to do, the effort of the proeurer ceases to
be called an attempt, because it has become a success. If the
thing is felony, the procurer is now termed an “ Accessory before
the Fact;” or, if it is treason oT misdemeanor, his conduct 18
still in its nature accessorial, though in strict law he is a prinei-
pal offender. His position on the Diagram i8 indicated by B G
O P. Yet here we come fo a mere point at O, indicating that
there may be some small misdemeanors for which even the pro-
curer is not indictable, the quality of indictability being restricted
to the actual doer. :
. Piincipal of First Degree. — The offence of the actual doer
appears next on the Diagram, indicated by CDNO. Tt requires
no special observation. He is called * Principal of the First
Degree.”
. Next we have the offence of him

Principal of Second Degree.
who stands by, encouraging the act of crime, while the hand of
der is “ Principal of the Sec-

another performs it. Such an offen
ond Degree.”- Yet, even in felony, this sort of principal may, in
strict 1aw, be regarded the same a3 the other, if the prosecuting
power chooses. His crime is indieated.on the Diagram by D E
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MN. i i i
e ?nﬁlssd;;gzzzot;:?;s 1:::»hia. }I:Olnt at N, denoting that there are
of _:he second degree is not inc;:ict(;?);}el;n the position of -Pﬂnﬁipa}-_
. c;i:]c;::sog | :::::. ——hjon?e harbt:)ring another who has .committ-eti
> nm .,an o en from justice, incurs legal guilt. He is
o coessory after the -Fact.” In the Diagram, his
posi tha:-’s ::;;:‘iis;ent;d. by E F . M. His guilt is less intense
s that of | Gﬁmw :. star.lds -by- encouraging the other; and
the space duvotod es ?Whlch it does not attach, Consequentl
! ed to this form of offence ends at M 1
ing to the top, at N, A nob extends
Compounding. — ¢ Compbunding a Crime,” or agreei
E:(E;:i(;uatse 1:;’;3 a p'a.rticipation in it after :ﬁhe facir?)i‘liien:;:
nature 2 a]; t;scnbed, except that the guilt is less intense., On
the DI .gli; nd,.t erefore, it is placed further from the principal
ot ﬂ;‘;m ar it extends less far among the misdemeanors, showin:
s (for:;;emc:%’?;(;e:hi]:;ere, than under tho last speciﬁcag-
I b epreaonto to B JGcK e sort of participant to indictment.
Be:":ﬁnﬁzi}n — F;ngﬁly, “.F’e have « Misprision.” The reader will
feh;n oo g; at t e Diagram, that it attaches to treason and
o z,crim i;l;)l to imsdemeauor.. It is represented by G H K.
i o forbr;:f;ct; a.ntgkconsmts eithe? in not preventing the
otion gz to take steps to bring the perpetrator to
§ 605. Treason, Pelony, and Misdemeanor, agai i
ffl;);.‘: E.i-; I:;hefl’;agram, jihe reader perceives tm H }I:‘;;ﬂi:fa:;{l:g
vaﬁogu'ls a;-)ts Treason.” But this * Region ™ ig divided into the
yaron RI,) T hijuls:t specified. Beginning at the left hand, we have
Ohservm, o c 11‘ep'resents the ¢ attempt ” to commit a treason
Obsarvin ég'mle :ﬂc;i onTnE; v:sl sﬁ; th:lt tl'lis attempt is not treason:
b.efore the fact in treason is a g’aitso(; ;ng;,ci?:;}::;ﬂ}e :}‘:0933(31'5'
fupal, whet.‘.her of the first or second degree. ButE ,FIS “denot.
gg the guilt of the accessory after the fact in treason eisd’cgf Ii:l.;;:
D 1:.1%::1:1‘;0'0101-&(1 for felony. ?o, according to views ir.: th,is work
it in our States. But in England the crime of the acces:
oy & arls treason. Cm_npounding treason, and misprision of
e , are, as the coloring shows, misdemeanors. It is not
ssary to go over the * Region of Felony ” in this way, the
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" reader can do it for himself. He will notice that all of it is
felony, except attempt, compounding, and mlspnsxon,—these
three are misdemeanors. All the * Region of Misdemeanor ” is
misdemeanor.

§ 606. Course of the Discussion.— What is thus given in out-
line in this chapter will, in a series of chapters next following, be
presented in detail, sustained by the authorities. It will be most
convenient, however, to proceed in an order differing from that
in the foregoing sections.

Heavier and Lighter Offences. — Since offences differ in turpi-
tude, the heavier and lighter are, on the Diagram, distinguished
in a general way by the heavier and lighter shadings from the
ink. But this, which ig palpable both to the eye and the under-
standing, requires no particular explanation.
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CHAPTER XLIII.

THE DIVISION OF CRIMES INTQ TREAS0ON, FELONY, AND MISDE~
MEANOR.

§ 607-610. Introduction,
811-613. Treason

. 614-622. Felony.
623-625. Misdemeanor, .

§ 607. Uses of Division, — Divisions and classifications are
essential to the orderly disposition and mastery of every science.
It is so in the law. Those of the criminal department are more
than mere helps to the learner ; they adhere in the law itself,
And though some of them are quite techmcal even they are
practically promotive of justice.

§ 608. Divislon 1nto Treason, Felony, and Misdemeanor. — An old
division is into treason, felony, and misdemeanor. Though tech-
nical, it proceeds on the reasonable idea of classifying ecrime
according to its turpitude; what is most reprehensible being
treason, felony occupying a middle ground, and the rest being
misdemeanor.

§ 609. Importance of this Division. — Technical as this division
is, it is one of the most important in our law. In other pages of
this work, and in the works onr Criminal Procedure and Statutory
Crimes, the reader will see numerons instances in which questions
the most grave turn on this division. Let us note some of them.
A man may be guilty of a misprision of felony, but not of & mis-
prision of misdemeanor.! One, in misdemeanor or treason, may
commit the crime of a principal by procuring another to do the
&et in his absence ; but in felony such a procurer is only an acces-
sory before the fact.2 A person against whose property a misde-
meanor has been committed may immediately sue the offender;
but, when the wrongful act is felony, he must, according to the

1 Post, § 717. * Post, § 678, 675, 681, 652, 685.
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better opinion, wait until he has set on foot a criminal prosecution.!
These illustrations might be continued to great length; and,
among them, uncertainties and contradictions of doctrine would
appear, more than on any other line of inquiry in the entire
criminal field. :

§ 610. How this Chapter divided. — We shall consider, I. Trea-
son ; IL. Felony ; III. Misdemeanor.

1. Treason.

§ 611. English Treasons — High and Petit:— When our ancestors
brought the common law from England, treasons were numerous
there. And they were divided into high and petit. But what is
now meant by the simple word treason, is high treason. By the
ancient common law, there were :several. forms of petit treason,
which, by 25 Edw. 8, stat. 5, ¢. 2, were reduced to three. They
were the killing, by a servant, of his master ; the killing, by
wife, of her husband ; and the killing of & prelate Dby an ecclesi-
astic owing obedience to him.? In 1828, these petit treasons were
abolished.® _

How with us. — Treason, with us, is reduced to a single form
of what was formerly termed high treason® And petit treason
is unknown to our laws.

§ 612. Treason is also Felony.-—In the language of Mr. East,
«gll treason is felony, though it may be something more.”®
Consequently, — ' -

What was Treason. — An offence which, on the settlement of
‘this country, was in England. treason, is here, when the traitorvas
quality is taken from it, felony. ,

§ 613. Does. not follow Rules of Felony.— Since, therefore,
treason is composed of felony and the aggravation which makes
it treason, we might suppose it would follow rather the rules of
felony than of misdemeanor. But we shall see, further on, that

CHAP. XLIlI.] TREASON, FELONY, AND MISDEMEANOR. § 615

I1. Felony.

§ 614. Diffeultes — Btatutes. — The common-law doctrine of

‘felony is in some particulars difficult, but in the general it is

plain. We shall see that, in pome -of our States, statutes have
been passed to remove obscurities, creating others of their. own..

§ 615. How Gefined. — Felony is any offence which by the stat-
utes or by the common law is punishable with death, or to which
the old English law attached the total forfeiture of lands or goods
ar both, or which a statute expressly declares to be such.!

Bxposition - of Doctrine. — Gabbett says: “ The word felon is
(according to the best opinions) derived from -two mnorthern
words,? fee which signifies fief, feud, or beneficiary estate, and
lon, which signifies price or value ; and the word ¢ felony * imports
rather the feudal forfeiture, or act by which an estate is forfeited
or escheats to the lord of the fee, than the capital punishment to
which lay or unlearned offenders were formerly liable in all cases
of felony. In proof of this, —

Suicide — Homicide — Heresy — Treasan. — * Suicide has been
always considered to be a felony, because it subjected the person
committing it to forfeiture, though the party, being already dead,
could not be the object of capital punishment: and homicide by
misadventure, or in self-defence, is, strictly speaking, a felony
also, being followed with forfeiture, though according to the bet-
ter opinions it never was punished with death; while heresy,
which was a capital offence by the common law,?but not a felony,
never worked any forfeiture of goods.? And, as a further prool,
treason was anciently held to be a felony ;. which can only be
accounted for upon the prineiple that forfeiture was one of the
consequences of attainder in high treason. Though this is the

it more resembles misdemeanor than felony.

1 Ante, § 264 et seq.
2 1 Hawk. P. C. Curw. ed. p. 105.
% By 9 Geo. 4, ¢ 31, § 2, providing,

that “ every offence which, before the.

commencement of this act, wonld have
amounted to petit treason, shall be
deemed to he morder only.” Thie pro-
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vision is. continued by 24 & 25 Viet.
100, § 8

4 Ante, § 460. ' - :

5 1 East P.C. 824, 336; 1 Hawk. P.
C. Curw.ed. p. 71, §2: 4 BL Com. 94,
95. And see Co. Lit. 891 a.

. 1 See and compare, 1 Gab. Crim. Law,
15, 16; 1 Hawk. P. C. Curw. ed. p. 71—
73; Co. Lit. 891 a. See also 4 Bl, Com
94, 95; Gray v. Reg. 6 Ir. Law Rep. 482,
602; Adams v. Barrett, 5 Ga. 44 ; Fox-
ley’s Case, 5 Co. 100a; Finch’s Case, 6
Co. 63, 68; Reg. z. Whitehend, 2 Moody,
181, ¢ Car. & P. 429; Whituker ». Wis-
bey, 9 Bag L. & Kq. 467; United States
v. Jacoby, 12 Blutch. 491 ; United States
v. Crosa, 1T Mcir, 149.

2 Spelman (los. tit. Felon ; 4 BL Com.
o4, 86, -
% The life, however, was tzken by
burning, not by hanging, 8 Inst. 43; and
possibly this difference was what pie-
vented the offence from being a felony.

4 4 BL Com. 97; 3 Inat. 43, where it
appears, however, that there was forfeit-
ure for this offence by 8tat. 2 Hen. 5,
¢. 7, which was repealed by Stat. 1 Eliz

el
815



§ 618 DIVISIONS AND DISTINCTIONS. [BoOK VL

proper definition of felony, yet this term has been so generally
connected with the idea of capital punishment, that, . . . when-
ever a statute made any new offence a felony, the law 1mphed
that it should be punished with death by hanging, as well as for-
feiture, unless the offender prayed the benefit of clergy.” !

§ 616. How under our Common Law.— Now, forfeitures and @,,.-—4""‘"
corruptions of blood, consequent upon crimes, are almost® un-
known in this country ;3 yet the distinction between felonies and
the other two grades is a part of our common law.* The punish-
ment of felony with us is neither always nor usually death, and
the same is now true also in England. In both countries, therefore,
the term, at the present day, simply denotes  the degree or class
of crime committed.”® And the former test to determine what
is felony, and what is not, has little or no practical use in either
country. Consequently, where no statute has defined felony, we
look into the books npon common-law crimes, and see what was
felony and what was not under the older laws of England. And,
though we have lost the old test, we hold that to be felony which
was such when the test was operative., For, with us, if a statute
reduces the punishment of a capital felony to mprlsonment, it
does not cease to be a felony.

§ 617. continned. — The general rule, therefore, is, that what -
is felony under the English common law is such also under ours.
But there may be exceptions,” founded on special reasons. Also
we have seen,? that, if what is treason at the common law is cut
off from being such by a constitutional or legislative provision, it
will then be felony.

§ 618. Statutes regulating the Question :—

Punishable by Death or Imprisonment. — In a considerable num-
ber of our States, statutes have defined, that all offences punish-
able either by death or by imprisonment in the State prison shall

CHAP, XLI1.] TREASON, FELONY, AND MISDEMEANOR. § 621

§ 619. Bffect of Diseretion as to Punishment. — If, by the terms
of the statute, the court or jury is at liberty to inflict some milder
punishment instead of imprisonment or death, this discretion, it
is held, does not prevent the offence from being felony. That -
the heavier punishment may be imposed is sufficient.! And the
majority of the New York court adjudged, that the case is not’
different, though, by reason of immature age, the particular de-
fendant is by law subject only to & milder penalty.?

§ 620. BEffect of Statntes on Common-law Felonies, — There may
be an offence which at common law is felony, while yet it is pun-
ishable neither by death nor by imprisonment in the State prison.
What is the effect, upon it, of this sort of statute? DBy a general
rule of i‘nterpretation, a statute without negative words does not
abrogate the common law, but both stand together? On this
sound prineiple, the Michigan court has held, that common-law

felonies, punishable less severely than the statutory standard, do

not cease to be felonies because of this provision® So slso it has
been said in New York ;® but later authority there, is possibly (the
auther does not say it is) the other way.® And special terms in
a statute may require an interpretation contrary to what we have
thus seen to be the better general doctrine. It is so in some of
the States, or the ordinary words are se construed.’

§ 621. How in Particular States — (Vermont -— Lonisfana — Scath
Carolina). — The judge in a Vermont case intimated, that, in this
State, common-law felony is unknown, things indictable being
divided simply info crimes and misdemeancrs.®? Yet, from other
cases,? and a consideration of the statutes and jurisprudence of the
State, it seems not improbable that the question is here much as
in the States just mentioned, where eapital offences, and all pun-
ishable in the State prison, are felonies. Even in Louisiana,

be felonies.?

11 Gab. Crim. Law, 15, 16.

2 See Wooldridge ». Lucas, T B. Monr.
49,

& Ante, § 273 post, § 070,

4 «Phe rule onee fixed must remain
antil altered by the legislature.” Lord
Campbell in Reg. ». Gray, 3 Crawf. &
Nix C. C, 238, 843. And zee ante, § 275

3 1 Russ. Crimee, 3d Eng. ed. 44.

% The State ». Dewer, 656 N. C. 872
See post, § 621. '

376

7 Commonwealth ». Newell, 7 Masa.
246; A.v. B, R. M. Charl. 228, 252, 234,
note. And see Commonwealth &, Lester,
2 Va. Cas, 198.

8 Ante, § 612,

% Weinzorpfiin o. The State, 7 Blackf.
186, 188; Wilson v. The State, 1 Wia.
184 ; The Stute ». Smith, 8 Blackf, 489;
People v. Brigham, 2 Mich. 550; Randall
». Commonwealth, 24 Grat. 644 ; Nichola
v. The State, 35 Wis, 808; Buford »

Commonwealth, 14 B. Monr. 24, and the
cases cited in the next three notes,

1 The State v. Smith, 32 Maine, 369;
Johnaton v. The State, T Misao. 183; In-
gram #. The State, 7 Miszo. 203; Pecople
v. Yan Steenburgh, 1 Parker C. C. 89;

‘People 2. War, 20 Cal. 117; The State o,

Magherry, 48 Maine, 218; Chandler ».
Johnean, 39 Ga. 83; Smith v. The State,
83 Maine, 48. Contra in Illinois, Lamkin
v, People, 94 TIL. 501.

2 People », Park, 41 N. Y. 21.

% Stat. Crimes, § 154 ¢t seq.

1 Drennan v. People, 10 Mich. 169,

5 Ward ». People, 3 Hill, N. Y. 395;
yet see Carpenter v, Nizon, 5 Hill, N. Y.
2.

¢ Shay ». People, 22 N. Y. 317. See
Fassett v. Smith, 23 N. Y. 2562,

7 Nathan v The State, § Misso. 631;
Tharp ». Commonwealth, 3 Met. Ky. 411;
FPeople ». War, 20 Cal. 117,

8 The State v, Scott, 24 V. 127; R. 8.
of 1839, . 102,

? The State v. Wheeler, 8 Vi 344,

847.
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whose jurisprudence is not purely of the common law, the dis-
tinotion of felony and misdemeanor prevails.! In South Caro-
lina, the act of 1801 made forgery a felony ; that of 1845 changed
the punishment from death to whipping, imprisonment, and a
fine ; and the court held, that forgery was still, according to the
act of 1801, a felony.? _

- § 622. What Btatutory Words create Felony. — The statutes thus
far discussed are in terms express; but, where 8 statute is not
so, it will not create & felony except by necessary implication.’?
If, however, it makes the penalty for its violation death by hang-
ing ;# or provides for the punishment of accessories after the fact,
there being in law none in misdemeanor ;¢ or declares that one
doing the forbidden thing  shall be deemed. to- have feloniously
committed such act;”® the effect will be to create & felony.?
« But an offence shall mever be made a felony by any doubtful or
ambiguous words ; s, when an act is prohibited under pain ¢ of
forfeiting all that & man has,’ or of forfeiting body and goods,’
or “of being at the king’s will for body and lands and goods;’
for such words will only make the offence a high misdemeanor.” 8
So, where the provision: was, that one aseanlting another as
pointed out should *be deemed a felonious assaulter,” and pun-
jshed by imprisonment, it was held not te ereate a felony; for
« the word * felonious’ may be applied to the disposition of the
mind of the offender, as aggravating a misdemeanor, and not as
descriptive of the offence.”

III. Miademeaner.

§ 623. How defined. — All crime less than felony is misde-

meanor.1®

1 The State » Rohfrischt, 12 La. An.
8R2.

2 The State o. Rowe, 8 Rich.17. And
see ante, § 614

8 1 Hawk. P. C. Curw. ed. p. 72, § §,
6; ante, § 128. And pee United States
». Lancaster, 2 McLean, 431; Common-
_wealth v. Macomber, 8 Mass. 254; Com-
monwealth o. Barlow, 4 Maass, 439; Com-
‘monwealth #. Bimpson, § Met. 138.

+1 Hale P. C. T03; 3 Imst. 91; 1
Hawk, P. C. Carw. ed. p. 72, § 5.

& Commonwealth v, Macomber, 8
Mase. 254 ; Commonwealth v. Barlow, 4
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Masg. 480, And see Hughes ». The State,
12 Ala. 458, . _

¢ Rex v. Johmeon, 8 M. & §. 539, 556.

T Hee also Rex v Wyer, 1 Leach, 4th
ed. 480, 2 East P. C.763, 2 T.R. 77; Rex
. Bolomons, 1 Moody, 202; Rex ». Cale,
1 Moody, 11

& 1 Gab. Crim. Law, 17; . 1 Hawk. P.
C. Curw. ed. p. 72, §6; 1 Co. Lit. 391;
Bac. Abr. Statute, I L

v Comanonweslth ». Barlow, 4 Mass.
439. See Mead v. Boston, 3 Cush, 404,

1 ] Busa, Crimes, 3d Eng. ed. 463

Commonwealth v. Callaghan, 2 Va. Cas
460; Rex v. Powell, 2 B. & Ad. 76

N
L]
i
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€HAP. XLII1.] TREASON, FELONY, AND MISDEMEANOR. § 625

§ 624. Further of the Word‘ *Misdemeanor.” — The word: mis-
demeanor is sometimes loosely used in meanings less broad than
as thus defined.! - But its employment in the sense of our defini-
tion is sufficiently established. -Russell? observes: “ The word
misdemeancr, in its usual acceptation, is applied to all those
erimes and offences for which the law has not provided a particd-
lar name; and they may be punished, according to the degree of
the offence, by fine, or imprisomment, ar both.? A misdemeanor
ig, in truth, any crime less than felony ; and the word is gener-
ally used in contradistinction to.felony; misdemeanors compre-
‘hending all indictable offences which ‘de not amount to felony,
as perjury, battery, libels, conspiracies, and public nuisances.
Misdemeanors have heen sometimes termed — '

<! Misprisions. — Indeed, the word misprision, in its larger
sense, is used to signify every considerable misdemeanor which
has not a certain name given to it in the law; and it is said that
a misprision is contained in every treason or felony whatsoever,
and that one who is guilty of felony or treason may be proceeded
against for a misprision only, if the king please.® But generaliy
misprision of felony is taken for a concealment of felony, or a
procuring the concealment thereof, whether it be felony by the
common law or by statute.”®

§ 625. “ Trespasa” — (Bacape). — The word trespass sometimes,

in the older law writings, and occasionally in those of recent

date,” means substantially misdemeanor, in distinction from
felony ;® or, more especially, a misdemeanor of the less aggra-

1 On the other hand, the word * mis-
demeanar ¥ may even denote a mere eivil
trespass. The State ». Mann, 21 Wis.
692.

2 1 Ross, Crimes, 8d Eng. ed. 45. 1
copy, in connection with the extract, the
author’s notes.

3 2 Burn Just. tit. Misdemeanor, cit-
ing Barrow Just, tit. Misdemeanoz.

4 4 Bl Com. §, note 2; 3 Burn Just.
tit. Misdemeanar.

5 ) Hawk. e, 20, § 2,and ¢. 59,§ 1, 2;
Burn Just. tit. Felony.

s 1 Hawk. P C. c. 69, § 5.

7 See, for a modern illastration, 1
TRuss. Crimes, 34 Tng. ed. 6756, where it
is said, that, though rape was anciently
a felony, the statute of Weaits. 1, ¢ 18,

“redaced the offence éo a trespass, and
subjected the party to two years’ impris-
onment, and a fine at the king’s wili”
The word * trespass ” is also used in the
game sense by Parsons, C. J,, in Com-
monwealth ». Newell, 7 Mass. 245, 248.
80 also by the court in Commonwealth v.
Miller, 2 Ashm. 61, 88; Chanet o Par-
ker, 1 Tread. 333. And see Wortham ».
{ommonwealth, § Rand. 669; The Siate
v, Hurt, 7 Misso., 821.

# For example, in Reg. » Tracy, §
Mod. 80, 32, Holt, C. J, said: “It is
known, that a-fact which would make
one accessory in felony, in frespass and
in treason makea him a principal.” In
Rex v. Weatbeer, 1 Leach, 4th ed. 12, 14,
we are informed, that the question arode,
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§ 625 DIVISIONS AND DISTINCTIONS,

[BOOK V.

vated kind, or embracing some such element as is signified by
the same ferm in the civil department. Thus it is used in vari-
ous places by Blackstone; as, where, speaking of officers who
voluntarily suffer prisoners to escape, he says: “It is generally
agreed, that such escapes amount to the same kind of offence
and are punishable in the same degree, as the offence of whic}:
the prisoner is guilty, and for which he is in custody, whether

treason, felony, or trespass.”1

and thig is our only word to desi

Since there are civil trespasses,
gnate them, the precision of legal

language is .best. preserved by limiting its use to the civil wrong,
and employing instead of it the term misdemeanor when treating

of the criminal law.

* whether the prisomer should be dis
charged, or receive judgment as for a
trespass.” In an srgument in favor of
the latter course, * it was answered, that
the prisoner would, In this case, lose
many advantages to which, if he wers
indioted for the misdemeansr, he would in
law be entitted.” Examples without end
might be added. The reader may refer
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to Rex v.Joyner,J. Kel. 29; Rex z. New-
tom, 2 Lev. 111; 2 Hawk. P. C. Curw. ed.
D. 55, § 63; 2 East P. C. 742; or he may
open at randem the old books of erimingl
law, and the coflections of ancient stat-
ates,

14 BL Com. 130. See also 4 BL
Com. 38.

CHAP. XLIV.] PROXIMITY TO COMPLETED CRIME §e2r

CHAPTER XLIV,

' ' PROXIMITY OF THE OFFENDEE TO THE COMPLETED CRIME.

§ 626. Wearnesa of Participant — We saw, in the last chaptei,
that the law makes three degrees of crime, as o its enormity.
Now, in like manner, we shall in a series of chapters consider
how the law regards erime as to the nearness of the several par-
ticipants in its commission. For example, one man may under-
take to commit & erime but not accomplish what he meant, a
second may excite a third to go elsewhere and do it, the third
may stand by and encourage a fourth, and the fourth may with
his own hands accomplish what all intended should be done.
And we say that these four persons, all of whom incurred legal
guilt, stand in different degrees of proximity to the completed
crime. Does the law treat them alike? Thisis what is to be
explained in the chapters on which we are now to enter.

§ 627. In what Order discussed. — But, before we enter upon
the direct inquiries thus suggested, we shall examine, in the next
chapter, thé general doctrine of the combination of persons in
crime, as to the degree and nature of the participation which,
when it is committed, will make one, in any form, guilty. The
transition will then be easy, in subsequent chapters, to the degree
and nature of his guilt. Further on, we shall consider compound-
ing and misprision, wherein one, without combining with another,
still incurs a guilt in respect of the other’s wrong-doing. After-
ward, under the title Attempt, we shall consider how a man, not
combining with another, becomes guilty in respect of an offence
which neither he nor any one else in fact commits.
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§ 631
: " DIVISIONS AND DISTINCGTIONS, . .

CHAPTER XLV,
- COMBINATIONS OF PERSONS my- CRIME

§ 628, In General -If .
-4k one employs anoth .
commend or blame him Precisely ag though ite:vto 408 thing, we

0wn hands. In Iike

ey manner, w

i his will concurred, the same a: _:}? mmend or blame the -other,
moved. And if twe act togeth

prineiple, - 3 . .
the purpose of the Present chait?a;as seen in the criminal law, js
K § 629. Doctrine deflned )

i the h ica\l e
broceeding severally or co]lerf]tiv)f?]y’ ea‘:}’lhtlon of one, or of a]]

L)

individual whose will

.- [BOOK VI,

ere done with hig

though he -had proceeded g If-.
eran the doing, it is the same aseto

be particularized thus, —

inifsﬂ. Aoting jointly — Beverany.
t, perform & crimina] act jointly,

wnaided.?. And, —
§ 681, Actng by

Agent, —

law .the. offect of a personal

a eriminal thing for him,

bad done it himsgelf.4 ,

1 People o, Mather
. 4 W, :
Reg. ». Haines, 2 Car, & K.eggé@, o
Mz;xe;: 9 Car. & B. 676, i eg.
X 9. Lockett, 7 Car
Reg. v Nickless, 8 Car, & P&'?G? ggo;
v Whittaker, 1 Den. C. C. 810; pep >
[Hurse, 2 Moody & R. 380 ; Rex ’n. St:.l;l:{:
l::f)’u tlilyus;. fg 1;13; 305; Reg, ». Gerrish, 2
. 219; Rex », Puassey 7C’
& P. 282; Reg. ». Rogers, 2 Moody, Bﬁfg
382

ng-doing jg
whole, the same as though perfcimed

in lav.v responsible for the
by himself alone. Iy may

~—If persons, combining in
the guilt of each is the

Smscfa an act by an agent hag ip

eacii:; if '(1);10 employs another to do
- guilty the same ag thoy

> iy . zh he

Nor is his guilt the less if the agent

é.evéinl,'zllls, 29_7; Reg. v Eelly, 2 pox

Iél. . ; Smith », People, 1 (), Ter,
4 Broom Leg. Max. 29

» . - 2d ed. 643,

¢ United States p, Morrow,sti Wash

C . - o Williams, Car. & X

is;), Schrpidt . The State, 14 Miasl;o. 13??1:

ans ¢, People, 1 Comgt, 173, Cum’

gmwealth v. Stevens, 10 Msss.. ]81:

olmonwealth p, Nichols, 10 Met. 259:

4

CHA!. XLV.] - COMBINATIONS OF PERBONS. § 633

proceeds equally from his own desires or on his own account.t
Finally, — .

§ 682, Wil coatributing. — By this sort of reasoning we reach
the conclusion, that every person whose corrupt intent contributes
to & criminal act, in a degree sufficient for the law’s notice,? is in
law guilty of the whole erime.® Thus, — ' S

Present countenancing — (Prize-fight). — It may be said in a sort
of general way, that ail who by their presence countenance a riot
or a prize-fight or any other crime, -~ especially if ready to help
should necessity require,! — are liable as principal actorsS. Bub
this statement needs to be made more exact.

§ 633. Mere Presence — What more. — A mere presence is not
sufficient ; ¢ nor is it alone sufficient in addition, that the person
present, nnknown to the other, mentally approves what is done.
There must be something going a little further ;3 as, for example,
some word oract.? The party to be charged «must,” in the langnage
of Cockburn, C. J., “incite, or procure, or encourage the act.” 10

Rex v. Dyson, Russ. & Ry. 523; The And see Beg. ». Young, 8 Car. & P\

State v, Dow, 21 Vt.484 ; Commonwealth 644,
¢ Butler ». Commonwealth, 2 Duvall,

v, Hill, 11 Maes. 136. And see Ewing .
Thompseon, 13 Miseo. 132; Caldwell ».
Saera, Lits. Sel. Cas. 118; Leggett v.
Rimmons, 7 Sm. & M. 348,

t Rex o, Russell, 1 Moody, 356 ; Rosa
v. Commonweaith, 2 B. Monr. 417,

2 Ante, §212 et seq.

8 Tord Mohun’s Cass, Holt, 479; 1
Tast P. C. 89; Rex v Plummer, J. Kel.-
109, 114, 118; Rex v». Whithorne, 3 Car.
& P, 394; United States = Jones, 8
Wash, C. C. 209; The State v. Heyward,
2 Nott & Mc(C. 812; Howlett ». The State,
b Yerg. 144 ; Reg. v. Howell, 8 Car. & .
437; Collins v, Commonwealth, 8 8. & R.
290 ; The State v, Caldweit, 2 Tyler, 212;
Reg. v. Swindall, 2 Car. & K. 230; Reg.
v. Harris, Car. & M. 661, note ; Green ».
The State, 13 Misso. 352 ; Reg. v. Young,
8 Car. & P. 844 ; Rex ». Skerritt, 2 Car.
& P.427; Rex » Douglas, 7 Car. & I
644.

% Doan ¢. The State, 26 Ind. 495,

% Bex ». Hunt, 1 Eeny. 103; Rex».
Porking, 4 Car. & P. 537 ; Rex ». Billing-
bam, 2 Car. & 1. 234; Rex v Murphy, 8
Car. & P. 108 ; Rex v. Fursey, 6 Car. &
P.81; The State v. Btraw, 83 Maine, 554 ;

Williams v. The Biate, 9 Misso. 270.

435; The Btate v. Farr, 38 Iowa, 653}
The State » Hardy, Dudley, S. C. 238;
People ». Woodward, 45 Cal. 203; Peo-
ple ». Ah Ping, 27 Cal. 489. S0 mere
knowledge that an offence is about to be
committed will not involve in gnilt a per-
zon who takes no part in it, and is not
present at its commission. Tillis v. The
State, 41 Texas, 598,

T Clem ». The State, 88 Ind. 418}
Plummer ¥ Commonwealth, 1 Bush, 74
And see Thompson v, Commonwealth, 1
Met. Ey. 13; Ring » The State, 42
‘Texas, 282; People ». Ah Ping, 27
Cal. 489; Smith ». The Siate, 37 Ala.
472

2 Burrell v. The State, 13 Texaa, T13.
And sece United Btates ». Poage, 6§ Me-
Lean, B9, -

? Reg. » Atkinson, 11 Cox C. C. 830;
Commonwealth ». Cooley, & Gray, 350,
And ree The State 2. Cockman, Winsion,
No. 2, 95; The State v David, 4 Jones,
N. C. 368 ; Huling v. The State, 17 Ohio
State, 588 ; Cubbell v. The State, 46 Ala.

195.
- # Reg. v. Taylor, Law Rep. 2 C. O,
147, 149, 13 Cox C. C. 68, 12 Eng. Rep
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§ 631 DIVISIONS AND DISTINCTIONS. [BoOE VI

His will must in some degree contribute to what is done. To
illustrate, —

False Pretence — Conspiracy. — If one of several persons utters
a false pretence in the presence of the others who coneur in i, all
are guilty.! And if several conspire to peize and run away with
s vessel, and death comes to one opposing, all who are present
abetting are punishable criminally for the murder.?

§ 634. Applications of the Doctrine in Varying Circumstances : —

Bometimes Difienit. — It is believed that the foregoing illustra-
tions sufficiently explain the general doctrine ; but its application
is sometimes difficult; and, as to this, further views will be

- helpful.

Persons Lawfully together — Crime by One, — From the proposi-
tion that mere presence at the commission of a crime does not
render a person guilty,? it results, that, if two or more are law-
fully together, and one does a criminal thing without the concur-
rence of the others, they are not thereby involved in guilt.* Bat,
however lawful the original coming together, the after conduct
may satisfy a jury that all are guilty of what is done.?

Unlawfully together,— Even where persons are unlawfully to-
gether, and by concurrent understanding are in the actnal perpe-
tration of some crime, if one of them, of his sole volition, and not
in pursuance of the main purpose, dees a eriminal thing in no way
connected with what was mutually contemplated, he only is liable.®
Thus, —

Robbery after joint Wounding — Resfsting Arrest. — If, in Eng-
land, poachers join in an attack on the gamekeeper, and leave him

636, and Moak’s note. Compare this case \

with Vol. IL § 311.

1 Young v. Rex, § T. R. 98, Aad see
Reg. v. Tisdale, 20 U. C. Q. B, 272,

2 United States v. Bosa, 1 Gallis. 824,

3 Ante, § 833,

¢ J. Eel. 47; 1 East P. C. 334; Anon-
ymous, § Mod. 43; The State v. Stalcup,
1 Ire. 30; United States » Jones, 3
" Wash. C. C. 209, 228; Reg. v. Luck, 3
Fost. & F. 483. And sce Reg. v. Howell,
9 Car. & P. 437,

% Vol. I1. §1150; The State ». St.
Clair, 17 Iowa, 140, See slso Kelly ».
Commonwealth, 1 Grant, Pa. 484 ; Brown
v. The State, 28 Ga. 199; Strawhern ».
The Siate, 37 Missis. 422.
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¢ Rex v. Hodgson, 1 Leach, 4th ed. 8;
8. ¢, nom. Rex ». Hubson, 1 East I, C. 258;
Bex v, Mastin, 6 Car. & P. 306; Bex v.
Collison, 4 Car. & P. 565; Rex ». Haw-
kins, & Car. & P. 392; Rex ». Plummer,
J. Kel. 109, 111, 113; United States v,
Gibert, 2 Sumner, 19, 23; Rex » Mell-
hone, 1 Crawf. & Dix C. C, 166; Reg. ».

Boley, 2 Salk. 594, 6056; Anonymous, 6

Mod. 43; Rex ». Southern, Rusa. & Ry.
444; Reg. v. Price, 8 Cox C. C. 96; Reg.
v. Doddridge, 8 Cox C. C. 885 ; Common-
wealth v, Campbell, 7 Allen, 541 ; Reg. v,
Luck, 2 Fost. & F. 483; Manier ». The
State, 6 Baxter, 595 ; Mercersmith ». The
State, 8 Texae Ap. 211. And see Reg. v
Howell, 9 Car. & P. 437.

CHAP. XLV.] = COMBINATIONE OF PERSONS. -§ 636

senseless, — then, if one of them returns and steals his money,
this one alone can be convicted of the robbery.! So, if two have
committed a larceny fogether, and one suddenly wounds an
officer attempting to arrest both, the other one cannot be con-
victed of this wounding unless the two had conspired, not only
to steal, but to resist also, with extreme violence, any who might
attempt to apprehend them.? Again, —

§ 635. Maiming by one to prevent Arrest — If several are out
committing a felony, and, on alarm, run differént ways, and one
to avoid being taken maims a pursuer, the others are not guilty
parties in the mayhem.! And —

Assault ending in Mayhem. — It has been even held, that, where
two join in an assault, and one commits mayhem, the other is not
liable for the latter offence, unless he also intended to maim.?
But the correctness of this decision is doubtful.® So, —

Homicide by One. — If two are riding rapidly along a highway
as in racing, and one of them passes a third without harming him,
but the other rides against his horse and it throws and kills him,
this one alone is responsible for the manslaughter’ Yet a man
who invites another to a place to be murdered by an accomplice
is accessory to the homicide when committed.” Again, —

Robbery by One, — Where a statute had made the obtaining of
goods on a false charge of sodomy ® a different offence from rob-
bery,? and two combined thus to obtain goods of a third, and,
while they were jointly in the execution of this plan, one of them
without the other's concurrence got possession of the goods by
force, the one only was held to have committed robbery.1?

§ 636. Acts within Common Plan. — But, as we saw in another
connection,” a man may be guilty of a wrong which he did not
specifically intend, if it came naturally or even accidentally
from some other specific, or a general, evil purpose. When,
therefore, persons combine fo do an unlawful thing, if the act of

1 Rex » Hawking, 3 Car. & P. 892,
And see Sloan v. The State, 9 Ind. 565.

2 Rex ». Collison, 4 Car. & P. 665.
And aee Reg. v. Howell, 9 Car. & P. 437.

1 Rex v, White, Russ. & Ry. 99.

i The State ». Absence, 4 Port. 387,
And see Frank ». The State, 27 Ala. 87;
Brennan v. People, 16 1. 511; Thomp-
son v. The Btate, 25 Ala. 41.

§ Post, § 636.

YoL. I. 25

% Rex v. Mastin, 6 Car. & P. 394,

7 Reg. v. Manning, 2 Car. & K. 857,

8 See Vol. IL § 1172,

? In a subsequent case, it war doubted
whether the statute — 1 Vict. ¢. 87, §8
—did so operate. Reg. v Stringer, 2
Moody, 261.

10 Reg. v. Henvy, 9 Car, & P. 808,12
Meoody, 118. '
1 Ante, § 313-336.
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one, proceeding according $o the common plan, terminates in a
criminal result, though not the particular result meant, -all are
liable.!

§ 637. Degres of Departure from Plan. ~—'There is a degree, not
exactly definable, in which a departure, by a.confederate, from the
contemplated plan will relieve the rest from responsibility for
what he does, and another less degree which will not relieve.
Some instances are jhe following, - -

Rioters, and Homicide by those suppressing. — IT there:is a riot,
and an innocent third person is accidentally killed by those sup-
pressing it, the rioters are not guilty of the homicide ; for in no way
did they concur im or encourage the act which caused death.?
But, —

Killing Person. opposing -~ If several are committing. a crime
together, and one of them Lills an officer or other person who
opposes or attempts to arrest them, the rest are not necessarily, as
we have seen,? to be deemed participants in the homicide ; bat in
vartous circumstances they are, although it was not their origina.
design to take life.?

Libel. — If one requests another to write a libel, which he does,
but swells it beyond the matter contemplated, the former. is ve-
sponsible for the whole?

Homicide not contemplated. — If two combine to fight a third
with fists, and death accidentally results from a blow inflicted by
one, the other also is responsible for the homicide. - But if the

CHAP- XIV.]  COMBINATIONS OF PERSONE, § 640

the words of Popham, C. J.,.4 many do conspire to-execute trea
gon against-the prince in one manner, and some. of them do exe-
cute it in another manner, yet their act, though different in the
manner, is the act of all them who conspire, by reason of the
general malice of the intent” !  Thus, also,~— -+ .

§ 639, Joining in Part— (Rescus — Homicide), — If a person is
present aiding.in the commencement.of. an assault with intent to
Tescue a prisonex, he does not eease t¢ be guilty though his fears
prevent him. from geing. all. lengths with his party2 Yet East
ohserves, that, **in order to make tha killing, by any, murder in
all of .those who are confederated fogether for an unlawfyl pur-
pose, merely on aceount of the unlawful act. done, or in.contem-
plation, it must bappen during the aciual strife or endeavor, or
ab least within such a reasonable time afterwards.as may leave it
probable thai ne fresh provoeation intervened.” . :

§ 640. Prompting to & Crime.— It is within a prmclple already
stated,* that, if one purposely exciles another to.commit an
offence, — as, if he harangues people inflaming them ¥o a riot, —
and the offence is accordingly committed, he is guilty, thongh he
personally takes no part in it. - But the conneection between what
is done by him and them must be reasonably apparent.’ . And it
may be a nice question what departures from the plan w:ll reheve
from responsibility the person who sets it on foot.® :

one resorts to a deadly weapon without.the other’s knowledge or

consent, he only is thus liable.

§ 658, Changing Means to agreed End — (Treasom), — “If” in

1 United States v. Ross, 1 Gallis. 624;
Hex » Plummer, J. Kel. 109, 114, 118
United States v. Gibert, 2 Sumner, 19,
29; Maneseli’s Case, 2 Dy. 1285, pl. 60;
Rex ». Murphy, & Car. & P. 103 ; Ashton’a
Case, 12 Mod. 256; Rex v. Keat, 5§ Mod.
288, 292; RBir C. Stanley’s Case, J. Kel.
86; Rex v, Edmeads, 8 Car. & F. 330; 1
East P. C. 268; BReg.w. Tyler, 8 Car. &
P. 616 ; Reg. v. Howell, 9 Car. & P. 437 ;
PBrennan v. People, 16 Tl 611; Thomp-
gon v. The State, 26 Ala. 41; Reg.-w
Bernard, 1 Fost. & F. 240; Reg. v. Jack-
gon, 7 Cox (. C. B5T; Reg. ». Caton, 12
Cax C. C. 624, 10 Eng. Rep. 506; Reg. v.
Harrington, 5 Cox C. C. 281 ; Ferguson
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v. The State, 32 Ga. 658. But see Frarnk
v, The State, 27 Ala. 37; The State »,
Absence, 4 Port. B97.

2 Commonwealth v Cn.mpheﬂ 7 Al-
len, 541.

% Ante, §635.

4 Ruloff ». People, 46 N..Y, 213, 11
Abb, Pr. x. p. 945, 5 Lans. 281; Moody
v. The Biate, 6 Coldw. 209,

. 5 Reg. v. Cooper, 1 Cox C. C. 268.

5 Reg. v. Caton, 12 .Cox C. C. 624, 10

Eng. Rep. 506, - And eee Watta ¢. The

State, b W, Va. 532; Reg. ». Skeet, 4

Fost. & F. 931 ; Reg. v. Lee, 4 Fost. & K.
68; Reg. v. Phillips, § Cox C. C, 225,
The State v. Shelledy, 8 Iowa, 477,

1 Blun‘l.‘s Cage, 1 Howell St Tr. 1409,
1412. And see 1 East P, C. 98.

3 The State ». Morrie, 8 Hawks, 888 ;
Reg. v.Wallis, 1 Salk. 334, Holt, 484; Rex
v, Warner, 1 Moody, 880, 5 Car &s . 525,

E1 East P. C. 269.

4 Ante, § 631,

5 Reg. v. Sharpe, 8 Cox C. C. 298;
Vol. TI. § 1148, 1153,

& Hawking says: “If a man command
another to commit & felony on = particy-
lar pepson or thing, and he do it on an-
other: as, to kill A, and he kill B; or, to
burn the house of A, and he burh the
house of B; or, to steal an ox, and he
stenl an horse ; or, to steal such an loree,
and he steal another; or, to commit a
felony of one kind, and he commit an-
ather of a quite different nature, —ae, to
vob J. B. of his plate ae he is going to
market, and he break open his house in
the night and there steal the plate, —it
is paid, that the commander is net an ac-

cessory, because the act done varies in
substance from that which was com-

. manded.  But it ie obeervable, that Plow-

den, in his report of Saunders’s Case
{Reg. #. Sannders, 2 Plow. 478, 475),

- which seerns to be the chief foundation

of what is snid by others concerging
these points, in putting the case of a com-

~mand to nirn the house of A, which ahall

not make the commander an sccessory
to the baraing of the house of . B unless
it were eaused by burning. that of A,
statea in this manner: ‘If I.command a
man to burn the -house of such an one,
which he well knows, and he burn the
house of. anether, there I ghall not be ac-
cessory, because it is another distinct
thing, to which I did not give assens,’ &c.
By which it seems to be implied, that it
is & necessary ingredient in such a case
to make B no accessory, that he kmew
the houge which he was commanded to
hurn; for, if he did not knew it, but mis
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§ 641, Rules to determine Responstbility.— The frue view is

doubtless as follows: One is responsible for what of wrong flows
directly from his corrnpt intentions; but not, though intending
wrong, for the product of another’s independent act. If he set
in motion the physical power of another, he is liable for its result.
If he contemplated the result, he is answerable though it is pro-
duced in a manner he did not contemplate. If he did not con-
template it in kind, yet if it was the ordinary effect of the cause,
he is responsible, If he awoke into action an indiseriminate
power, he is responsible. If he gave directions vaguely and in-
cautiously, and the person receiving them acted according to
what he might have foreseen would be the understanding, he is
responsible. But, if the wrong done was a fresh and indepen-
dent product of the mind of the doer, the other is not criminal
therein, merely becanse, when it was done, he meant to be a par-
taker with the doer in a different wrong. These propositions
may not always be applied readily to cases arising, yet they seem
to furnish the true rules. '
" § 642, Joining in Act partly performed. — If, while persons are
doing what is eriminal, another joins them hefore the erime is
completed, he becomes guilty of the whole; beeause he contrib-
uted to the result.! Should the offence be one requiring a speci-
fic intent,? and the charge be that he was present abetting the
others, his knowledge of their intent must also be shown® If, in
these cases, there is no mutual understanding of each other’s
purpose, then each who contributed in act to the result will be
responsible simply for what he personally meant.*

After Offence completed. — When a erime has been fll]_ly com-
mitted, one not already guilty is too late to be a sharer in it;®
though, if it is a felony, he may become an accessory after the

took amother for it, and, intending only
to burn the hounse which he was com-
manided to burn, happen by such mistake
to burn the other, it may probably be
argued, that the commander ought to be
" esteemed an accessory to such burning;
becanse it was the direct and immediate
effect of an act wholly influenced by his
command, snd intended to have pursued
it.” 2 Hawk,P. C. Curw. ed. p. 444,§ 21,
22,
1 People v. Mather, 4 Wend. 229, 269;
Rir Charles Stanley’s Case, 4. Kel. 88;
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Anonymous, § Mod. 43; 1 East P. C. 70;
Reg. v. Simpson, Car. & M 689 ; Keithler
v, The State, 10 Sm. & M. 192.

2 Ante, § 320, 342,

8 Reg. v. Cruse, 8 Car. & T'. 541. And
see Rex v Southern, Russ. & Ry. 444;
Brown ». The State, 28 Ga. 199,

1 Beets v. The State, Meigs, 106 ; Rex
v, Murphy, § Car. & P. 103; Reg. v.
Howell, ¢ Car. & P. 437.

% Rex v. Hawkins, 3 Car. & P. 392;
Rex ». King, Russ. & Ry. 332; Hex &
MeMakin, Russ. & Ry. 333, note.
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fact Therefore, it appearing on an indictment against three for
cutting and wounding, that the third came to the spot only after
one of the others had gone away, and there kicked the wounded
man struggling on the ground with the remaining one, he was
deemed entitled to an acquittal.?

§ 643. Conclusion. — Having thus seen under what circum-
stances the law holds different persons responsible for a crime
committed by more than one, we are prepared to inquire what is
the particular form of guilt which it attributes to each.

1 Rex v. Lee, 8 Car. & P. 536, 2 Reg. o. McFhane, Car. & M. 212.
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CHAPTER XLVL
* THE PRINCIPAL ACTOR.!

§ 644, 845. Introduction.
- §46-664. A3 to Felony. -
665. As to Treason.
656-869. As to Misdemeanor,

§ 644. Bcope bf this Chapter — {Principals of First and Second
Degrees ). — On the * Diagram of Crime,”2 the scope of this
chapter is indicated by CE M N O. It includes principals of the
first and second degrees in felony, and those who sustain the like
relation in treason and misdemeanor. But participants who are
treated as prinecipals in treason and misdemeanor, by reason of
their having advised what another performs in their absence, will
be considered in the next chapter.

§ 645, How the Chapter divided. — We shall examine the doc-
trine, . As to Felony; II. As to Treason; ITI. As to Misde-
IMEeanor.

1. As to Felony.

§ 646. Participants how named. — A mers attempt to commit
felony,? or a compounding 4 or misprision® of it, is misdemeanor.
Bat there are four differing methods of participation in it which
make the participant a felon® He may be an accessory before
* the fact,” or an accessory after the fact,? or a principal of the first,
or a principal of the second degree. The last two are now for
consideration. '

§ 647. Contribution of Will. — We saw, in the last and preced-
_ ing chapters, that, for a man to be criminal in respect of an act
performed either by his own physical volitions or another’s, his

1 Bee Crim. Proced. IL § 1 et seq. & Post, § 716 et seq.
2 Ante, § 602, $ And pee Vaux's Case, 4 Co. 44.
* Post, § 728 et seq. T Post, § 672 et geq.
£ Tost, § T0D et seq. 8 Poat, § 692 et seq,
390
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will must contribute to it. In these chapters, we assuine thaf the
will does thus contribute.

§ 648. Two degrees of . Prinoipals. — In felony, there are two
degrees in- which men become principal offenders.

Principal First Degree defined. — A principal of the first degree
is one who- does the aet, either himself directly, or by means of
an innocent agent.! '

Principal Becond Degres. — A principal of the second degree is
one who.is present lending his countenance and encouragement,
or otherwise aiding, while another dees the act.?

. Distinction Formal — {Its Oxigin ~~How the Indictment). — But
the distinction between the two degrees iz without practical
effect.? Its origin is, that anciently those only who are now
called principals of the first' degree were deemed principals at
all: persons present abetting were accessories at the fact. But
when the courta came: to hold the latter to be- principals, they
termed them principals of the second-degree* And now an in-
dietment against one as principal of the first degree is sustained
by proof of his being principal of the second ; and, on the con-
trary, an indictment against liim as principal of the second degree
is supported by proof that he is principal of the first5 The dis-
tinetion is in all respects without a difference ;® and it should not

be preserved in the books.

1 See ante, § 310; post, § 649, 851

2 Williams v. The State, 47 Ind. 568,
574. :

3 Grim. Proced. IL. § 8.

% 1 Rusa. Crimes, 3d Eng. 6d. 28; Grif-
fith’s Case, 1 Plow. 97, 96; Foster, 347,
848. :
& Crim. Proced. IT. § §; The State ».
Mairs, Coxe, 468; The Btate ». Anthony,
1 MeCord, 285; Rex » Cunningham,.1
Crawf & Dix G. C. 106; Rex v. Greene,
1 Crawf. & Dix C. C. 198; The State ».
Cameron, 2 Chand. 172; Bauson v. Offley,
3 Salk. 38; Reg. v Wallis, 1 Salk. 384 ;
Reg. v. Crisham, Car. & M. 187; Rex ».
Towle, Ruse. & Ry. 314, 3 Price, 145;
Rex v. Gogerly, Russ. & By. 343 ; Foster,
8561; Show r. The State, 18 Ala, 5647
Archb, New Crim. Proged. 18, The State
v. Hill, 72 N. C. 845; Young ». Common-
wealth, 8 Bush, 366; People ». Ah Fat,
48 Cal. 61, DBut see Reg. »: Tylar, 8 Car,
& P. 6816, o B .

¢ The State v. Fley, 2 Brev. 328 ; Reg
v. Rogers, 2 Moody, 85; Griffith's Case, 1

Plow. 97, 58, 100; Reg. v. Phelpe, Car. &

M. 180; Rex ». Taylor, 1 Leach, 4th ed.
380 Shaw's Cuse,1 East P'. C.8561; Rex
v, Folkes, 1 Moody, 364; Reg ». Wil
liams, Car. & M. 359; Rex ». Gray, 7
Car. & P. 164; Rex ». Poits, Russ, & Ry.
363; Rex ». Royce, 4 Bur. 2073; Rexv.
Moore, 1 Leach, 4th ed. 814,.2 East 1>, C.
670; Dennis v. The State, 5 Pike, 230 ;
Fugate v. The State, 2 Homph. 397 ; The
State ». Arden, 1 Bay, 487; Hately v
The State, 156 Ga. 846; McCarty ». The
State, 26 Misais. 209, 303 ; United States
v. Wilson, Bald. 78; The State v. Ross,
29 Misso, 82; Hill ». The State, 23 Ga.
604 ; The State ». Simmens, 6 Jones,
N. C. 21; The State ». MeGregor, 41
N. H. 407; King ». The State, 21 Ga,
220 ; The $iate . Elis, 12 La. An. 390;
Brown u. The Staie, 28 Ga. 199; The
State v. Merritt, Phillips, 134; Common-
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Under Exceptional Btatutes. — (Occasionally, however, we meet
with a statute so drawn upon this distinction as necessarily to
keep it alive for its particular purpose.!

§ 649. Who a Principal.—It being, therefore, unimportast to draw
any nice distinctions between the two sorts of prineipal, let us see
where the line separates the prineipal of either degree fromn the
accessory. One plain proposition is, that there can be no crime
without & principal. There may be more principals than one;
but there must be, at least, one. Therefore 3 man whose sole
will procures a criminal transaction is principal, whatever physical
agencies he employs,® and whether he is present or absent® when
the thing is done. Or, if he is present abetting while any act
necessary to constitute the offence is being performed through
another,* though not the whole thing necessary, — and perhaps,
while any act is being done which may enter into the offence,’
though not strictly necessary, — he is a principal. But he is not
such if what is accomplished in his presence is in no sense a part

of the offence.! Again, —

§ 650. Distinct Acts to one End — (Forgery). — Where several
acts constitute together one crime, if each is separately per-
formed by a different individual in the absence of the rest, all are
principals as to the whole.” For example, where forgery is a
statutory felony, if persons make distinet parts of a forged in-
strument, each is a principal as to the whole, even though he
does not know by whom the other parts are executed, and one
finishes it alone while the rest are absent.? Were the law not so,
no one could be punished ; for a person whose own hand does

wealth z. Fortune, 105 Mass. 592; The
Btate ». Jenkins, 14 Rich. 215; Clay ».
The State, 40 Texas, 67; The State v.
Squaires, 2 Nev, 226 ; The State p. Dyer,
69 Mnuine, 803; The State ». Center, 35
Vt. 378; Washington v. The State, 38
Ga. 222; People ». Cotta, 49 Cal. 186.

L And see Foster, 855 et seq.; Bren-
naq v. People, 16 11l 611; Reg. v. Whist-
ler, 11 Mod. 26, 2 Ld. Raym. 842 ; War
den v. The State, 24 Ohio State, 148.

? See post, § 651.

¥ Pinkard », The State, 30 Ga. 757.

* Reg. 7. Kelly, 2 Car. & K. 879 ; Reg.
v. Bimpson, Car. & M. 869: Rex ». Jor-
dan, 7 Car. & P. 432; Rex o. Harding,
Russ. & Ry. 125; Rex v. Palmer, Russ. &
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Ry. 72, 2 Leach, 4th ed. 978, 1 New Rep.
96; Rex v. Btandley, Russ. & Ry. 205;
Rex ». County, 2 Russ. Crimes, 8d Eng.
ed. 118 ; Rex ». Butteris, 6 Car, & P, 147;
Cornwal's Case, 2 Stra. 881 ; Hawkinga
Case, cited 2 Eapt P. C. 485; Rex v. Har-
rvig, 7 Cer. & P. 416; ante, § 642,

5 Rex v. Dyer, 2 East P. C. 767; Rex
v. Hormby, 1 Car. & K. 805,

¢ Rex v. King, Ruse. & Ry. 832 Rex
v. McMakin, Russ. & Ey. 833, note; Rex
v. Badcock, Russ. & Ry. 249,

7 Bee, as illustrative, Rex ». Cope, 1
Stra. 144. And see post, § 663.

% Rex o Kirkwood, 1 Moody, 804-
Rex v. Dade, 1 Moody, 807 ; Rex v. Bing
ley, Russ. & Ry, 444, :
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the criminal act, either wholly or in part, is not an acces-
sory.!

§ 651. Act through Innocent Agent. — And because there must
always be a principal,? one is such who does the criminal thing
through an innocent agent,® though personally absent. If a dose
of poison,! or an animate object like a human being, with® or
without 8 general accountability, but not eriminal in the particu-
lar instance, inflicts death or other injury in the absence of him
whose will set the force in motion, the latter is deemed in law a
principal offender, for there is no other. But, if the agent em-
ployed incurs guilt, then the employer is simply an accessory
before the fact.?

§ 6562, Counselling to Sulcide. — If one counsels another to sui-
cide, and it is done in his presence, the adviser is, in every view,
guilty as principal® Accordingly where two persons, agreeing to
commit suicide together, employ means which take effect on one
only, the swrvivor is a principal in the murder of the other?

But does the person who takes his own life occupy the position

1 In an English jury case, Cresswell,
J., on consultation with Patteson, J.,
ruled, that, if one of iwo confederates
unlocks the door of & room in which a
larceny is to be committed, then goes

would appesar not unreasonable to hold,
that, as the unlocking of the door in the
ohe, and the enticing away of the owner
in the other, were not necessarily parts of
the crime, it would have been competent

away, and the other confederate

and steals the goods, the former jia not a
principal in the theft. Reg. v, Jeffries, §
Cox C. C. 85. T doubt the soundness of
thia ruling. If eastainable, it must be on
the ground that the unlocking of the door
constituted no part of the erime. But it
peems to me that it was a part of the
crimirnal transaction, distinctly contrib-
uting t0 the end. In Ohio, one of
several confederates enticed the owner
of & store 8 mile away and deteined
him, while the others broke open the
store and took the goods; and the court
held, it seems to me correctly, that he
was a principal. The decision was put
upon the ground that be was construe-
tively present. He not merely ad.
vised, but bore a part in the criminal
trangaction; that constitutes a principal,
whether we call it being constractively
present or not. Breese ». The State, 12
Ohio State, 146, In these two cases,
which seem on principle alike, but de.
cided differently by different courts, it

for the pr ting power, at its election,
ta deal with these persons as accessories
before the fact. Bee post, § 668, 664,

2 Ante, § 049,

% Ante, § 310. .

4 Vaox's Case, 4 Co. 44; Reg. v. Mi-
chael, % Car. & P. 366, 2 Moody, 120.

& Rex v, Giles, 1 Moody, 166, Car.
Crim. Law, 3d ed. 191 ; Commonwealth
v. Hill, 11 Mass. 136; Adams ». People,
1 Comst. 178; Reg. v. Mazean, 9 Car. &
P. 678; Beg. v. Saunders, 2 Plow. 473;
The State v, Fulkerson, Pillips, 233,
and other cases cited ante, § 310,

& Anonymous, J. Kel. 63. And see
Reg. v. Tyler, 8 Car. & P.616; Reg. v
Michael, @ Car. & P. 366, 2 Moody, 120.

T Wixson » People, 5 Parker C. ¢
119; Reg. v. Manley, 1 Cox C. C. 104,

8 Vol II. § 1187; Rex v. Dyson, Ruse
& Ry. 623; Reg. ». Alison, 8 Car. & P
418 ’ .
9 Reg. v. Alison, 8 Car. & P. 418
And see 1 Eaat P, C. 220; The Siate v
Ludwig, 70 Misso. 412.
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ot: an.innocent or.a guilty agent ?: The latter is the English. doc-
trine ; so that, if the adviser is absent at the commission of the

act, he is. anly an accessory before the fact, who cannot be con- -

victed except: after or with. his principal;— which is never.! It
is not quite certain whether this is the :American doctrine also;
ar 'fvhether, with us, the person committing suicide is to be deemed
an innocent agent in:inflicting: the violence.on himself? so that
the adviser will be principal, theugh absent when the deed is done.
In Massachusetts, two prisoners being. confined in adjoining cells
within hearing of each other, one advised the: other to take his
own life, which he did ; and it was muled, that, if the advice wus
the cause moving to the deed, the adviser was guilty of murderd
T; ‘Some. extent, ab present, this question is regulated by stat-
utes, :

;-§ 653. In Presence of Frincipal.of First Degree. — Somae of the fore-
going doctrines, the reader- perceives, grow out of the necessity
of -there being a principal. But. where there is unguestionably
a: principal of the first: degree,— that is, a . responsible person
in the actual commission of the offence through his own volition,
—no other person will be a principal as abetting him, unless
in a position to render, if necessary, some personal assistance. If
the will of the other contributes to the act,* the test, to determine
whether he is a principal rather than an aceessory,’ i3, whether he
is 80 near, or otherwise so situated, as to make his personal help,
if required, to any degree available® He need not be in the
actual presence of the other principal ; but, if he is construetively
there, as thus explained, it is enough.” And, for reasons already

-1 Rex ». Romeell; 1: Moody, 856 ; Reg. Gtste, 8 Blackf. 110; Rex ». Davis; Rusa.

o. Leddington, § Car. & P.79.. See Reg.
. Fretwell, Leigh & C. 161, 9 Cox . .,
152. . I . :
2 And see:Vol. . § 1187,

8 Commanwealthv.. Bowen, 12 Mass..

§66. Bee, as perbaps illustrative, Berry
v. The State, 10 Ga. 511, 518, .
+ Ante, § 628 ef seq.
- .& Post, § 668. :
® Commonwealth v Knapp, 9 Piek.
108, 516-561¢; Rex.». Manners, 7 Car; &
E. 801 ; Rex v. Stewsart, Russ. & Ry. 868;
Green ». The State, 18 Misso. 382;. Rex
u. Boarce, Ruse. & Ry. 25, 2 East P. C.
574; Rex. Kelly, Rues. & By. 491 ; Reg.
v. Jones, 9 Car. & P.. 761; Tate ».. The
894

& Ry. 113;: The State ». Wisdom, 8 Port.
5113 Norton e. People; & Cow. 137 ; Reg.
n Perking, 12 Eng. L. & Eq. 687,; Breese
v. The State, 12 Ohio State, 146, 154;
Wizeon .v. People; & Parker €. C. 119:
Trim v Commonwealth, I8 Grat. 963:
The State v Nash, 7 lowa, 347; Doan ».

- The BState, 26 Ind. 495 Selvidge ». The

Biate, 80 Texas, 60. . ) L

. 7 Pate v, The. State, 6.Blackf. 110
The State v, Heyward, 2 Nott & MeC.
812; Coyles ». Hurtin, 10 Johns. 86;
Commonwealth :», Lmcas, 3 Allen, 170;
Reg.  v. Vanderstein, 16 Ir. Com: Law,
574, 10 Cox C. C. 177 ; The State v. Ham.
ilton, 18 Nev. 388. . :
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gee;! this-is especially so when he does something: whieh: enters
into the offence, as constituting a part-of it2. Thus,-- -

4 664; Tn’ Larceny -« Dusiling - Uttering Forgerica. —- A; persen
waiting outside of a house:to Teceive goods which his confederate
is stealing within, iy & prineipal -of the second: degree:in the lar-
ceny.® 80 may one be who-is in wa:lower room while .his con-
federate ig operating in an upper room.t - And if death ccemrs in a

- duel, the seconds are prineipals in the murder.®. Bui it was held

not sufficient in evidence to:donvictione as principal in the uster-
ing of a forged- note (assumed to be felony), that he came with
the utterer to town,; put up at the same inn with him, walked out
with him; and, two-hours later, the other:alone passed:off the
note ; in- twenty: minutes more, the two-came -together;.and,
when he saw that the utterer was arrested, he ran from the
officer, and ezch affected-ignorance of the other.® T

11. In Treason.
© §-655. In General.— We shall see, in the next chapter, that, in
treason, not only are they prineipals who would be such if the
offence were felony; but they alse who would be accessories before

the fact: - There ig, therefore, relating to treason, nothing which
demands consideration in this chapter. : i

II1. Aé to Misdemeanor.

§ 656. In General. — Likewise, in misdemeanor, the distinetion
between prineipals of the first and second degree is unknown.
Neither is there any distinction between accessories before the

fact and principals ;. all participants being principals, the same as
in treason,” -~ a question for the next chapter. '

1 Ante, § 649, : LR

% Rex v. Passay, 7 Car. & P, 282; Rex
r. Locleett, 7 Car. & P, 800 ; Bex v, Frank-
lyn, 1 Lesch, 4tk ed. 255, Cald. 244, And
see Rex v. Borthwick, ¥ Doug. 2075 Re
v, Harris, T Car. & P. 416,
"% Rex v Owen; 1 Moody;, 98, And see
‘Rex v. Bkerrit, 2 Car. & P, 427, !
o Commonwealth ‘v, Lueas, 27 Allen,
170. :
“ - & Réx'v. Cuddy, ICar. & K. 210; Reg.

v. Young, 8 Car. & P. 644; Reg.r. Bar
ronet, Dears. 51; Vol IL § 811.
¢ Rex ». Davis, Russ. &Ry. 118. And
gee for similar facts, Rex-v. Else, Hass.
& Ry. 142, The judges, in both of these
canes, were under the misapprehension .
that the offence was felony ;. it wae really
misdemeanor, therefore the casea were
wrongly decided, bus they are good in il
1ustration of the doctrines of the
- 1. Ante, § 856, ) .
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Persons acting together. — If persons are proceeding together in
the commission of & misdemeanor, the aet of each is the act of all,
the same as in felony ; for the same reasons control the one case
ag the other.! And the possession of a thing by one, contrary to
the prohibition of a statute, is the possession of all.2

§ 667, Lighter Misdemeanors distinguished, — But when we as-
cend among the lighter misdemeanors, we find some differences
occasioned by the smaller degree of blameworthiness involved in
an offence, or the special terms of the statute creating it. The
cases are neither sufficiently numerous nor uniform to enable an
author to state precisely and fully what the doctrine of the courts
is on this subject; but the principle is reasonably plain, as fol-
lows. If the terms of a statute distinetly limit the penalty to
persons who participate in the act only in & certain way, those
terms furnish the rule for the court. Or,if the expression is gen-
eral, then, if the offence is of minor turpitude, and especially if
the thing is only malum prohibitum, the courts, by construction,
will limit its operation to those persons who are more particularly
within the reason or the express words of the enactment.
And there are misdemeanors of such a nature, and s0 small in
turpitude, that even a person present and lending the support of
his will to the commission of the act is, nevertheless, not pun-
ishable? Thus,—

§ 658. Retailing mquor. — Under the statutes making it penal
for unlicensed persons to retail intoxicating liquor, it is generally
held ¢ that one who, as purchaser, lends the concurrence of his will

I And see Edelmuth ». MeGarren, 4
Dialy, 467; The State v, Potter, 30 Iowa,
687.

2 Reg. v. Thompson, 11 Cox C. C. 362,

8684 ; Reg. 5. Goodfeltow, 1 Den. C. C. 81,
1Car. & K. 724,

¥ See ante, § 212 ot seq.

4 Why? And Connocted Viewn, —
In Commonwealth » Willard, 22 Pick.
476, the purchaeer of intoxicating lig-

. uor sold without license was held not to
be excusable from testifying against the
sefler, on the ground that he wounld crimi-
nate himself. Im delivering the opinion
of the court, Shaw, C. J., after observ-
ing that * no precedent and no anthority
has been shown for such a proseculion,
and no such prosecution has been at-
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tempted within the knowledge of the
court, although a similar law has been in
force almost from the foundation of the
government, and thousandes of proseco-
tiona and convictions of sellers iave been
had under ft, most of which have been
sustained by the testimony of buyers,”
proceeded ; < It is difficult to draw any

preciee line of distinction between the

cases in which the law holds it a misde-
meanor to counsel, entice, or induce an-
other to commit a crime, and where it
does not. In general, it has been con-
sidered as applying to cazes of felony,
though it hae been held that it does not
depend upon the mere legal and techni-
cal distinction betwaen felony end mis
demeanor. One coneideration, howerer,

CHAP. XLVL]
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to what is done, and tempts the seller with his money, and is
present ehcouraging hnn, iz still not liable to punishment.

But —

s manifest in all the cases, and that is,
that the offence propesed to be com-
mitted by the counsel, advice, or entice-
ment of another ia of a high and aggra-
vated character, tending to breachea of
the peace or other great disorder and vio-
lence, being what are msually considered
mala in se, or criminal in themselves, in
eontradistinction 1o mala prokibita, or acts
otherwise indifferent than as they are re-
strained by positive law.” p.478. And
see, ag confirming this doctrine, The
State v. Hopkins, 4 Joves, N. C. 805;
The State . Wright, 4 Jones, N. C. 808.
And see Rawles ». The State, 15 Texas,
581. The question thns adjudged in the
Massachusetis court was decided in the
same way in New Hampshire. The State
v. Rand, 61 N. H. 361. Smith, J., who
delivered the opinion, put the result in
part upon a consideration of the general
seope and purpose of the statute. And,
referring to the Massachusetis case, he
gaid : “ We are not prepared to adopt the
view there advanced, that one who ap-
proximates 8o nearly to the direct act, aa
a purchaser does, is uot liable as an aider
or accessory because of the comparative-
1y insignificant character of the main of-
fence.” p. 866. But, while he thue dis-
¢laimed, he affirmed a dectrine not differ-
ing essentially from this, as followa;
“The rules of statute interpretation,
enuncizted prior to the enactment of the
probhibitary liguor law, and still recog-
nized as sound, jnstify the court in giv-
ing weight to the above considerationa.
In cases of mala prohibita, the fect that
the penalty is in terma imposed upon
only one of two parties whose concur-
rence is requisite to the commission of
the offence, and that the statute was
made for the protection of the other
party, who is generally regarded aa the
less calpable of the two, has repeatedly
been congidered poed gmund for giving
the statute a constroction exempting the
party not named from criminal liability.”
p. 364. As sustaining this doctrine he
referred to Browning v. Morris, Cowp.
790; Williams v. Hedley, 8 East, 878;

Tracy v. Talmage, 14 N. ¥.162, 181-188;
Curtis ». Leavitt, 16 N.Y. 9; Buffalo City -
Bank v, Codd, 25 N. Y. 168; Richardson,
C.J., in Roby ». West, 4 N. H. 285, 288,
288 ; Perley, C.J., in Prescott ». Norris, 82
N. H. 101, 105; White ». Franklin Bank,
22 Pick. 181; Sargent, J., in Butler =
Northumberland, 50 N. H. 23, 88, 39,
Now, as we have seen (ante, § 833), the
subetance of the distinction between
malum in se and malum prohibitum is that
the former is more intensely evil than
the Iatter; so that in essence this New
Hampehire doctrine does not differ from
what is held eleewhere. And zee, as con-
firming in a general way the foregoing
views, Commonwealth v. Wood, 11 Gray,
86; Commonwealth ». Boynton, 116
Mass, 843, On the other hand, there is
& Tennessee case, the reporter’s head-
pote to which is as followa: “ The sale
of liquor hy a slave is a criminal offence,
and a white man who tempts him to com-
mit the offence, by purchasing liguor
from him, is an aider and abettor, and as
much guilty, as 8 principal offender, of a
misdemean.rt, as if the seller had been of
hiz own color.”, And McKinncy, J., said:
“In the case of a white man, we snppose
it cannot be seriousty controverted, that,
upon genersl principles, the purchaser of
spirituous liquors, in violation of the atat-
utes passed to suppress tippling, is as
much guilty of the violation of the law,
and as much amenable to criminal prose-
cution aud punishment, 28 -the setler
They are, in all respects, particeps crimi-
nis; they are alike wilful violators of the
law. The express prohibition to sell, up-~
on every just principle of construction,
must be considered as implying a prohi-
bition to purchase. The purchaser —
whether we regard his intent, or the ef-
fect and consequences of his act —is no
less guilty, no less within the mischict
jntended to be suppressed, than the seller.
It maiters not that the former is not
placed under the obligation of a bond or
oath. ‘Tlis takes nothing from the fores
of the argument. He still stands guilty
of wilfully particlpating in, snd aiding
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Agont of Retaller. — One is indictable who himself sells. as. an-
other’s servant, though without compensation.! And —

Participants in Riots, &o. — Al who by their presence counte-
nance & riot,? or an affray,? are criminally responsible.t

§ 659. Treason and Fomication compared. — Another illnstra-
tion, distinguishing the lighter offences. from. the heavier, is the
following : The statute of 25 Edw. 8, stat. 5, ¢. 2, made it high
treason « if a man do violate the king’s companjon, or the king's
eldest daughter unmarried, or the wife of the king’s eldest son
and heir;” and the construction was, that the woman, if con-
senting, was guilty as well as the man.’. But when, in Tennessee,
it was enacted, that, “if any white man or woman shall pre-
sume to live with any negro or mulatto man or woman, as man
and wife, each and every of the parties so offending shall be liable
to forfeit and pay the sum of five bundred dollars to any person

and encouraging the commisaion of, &
eriminal offence. Does not this, upon
the soundest prineiples of criminal law,
constitute him a principal in the offence 1
‘We think it does. And perhaps it would
searcely be going: toe far to say, that he
ought to be regarded as less excusable
than the eeller, He hae not the poor pre-
text of the latter, that the forbidden teaf.
fle is in part his means of procuring
living.” The State v. Bonner, 3 Head,
135,187. For further views ou this topic,
gee, a4 respects small things, ante, § 212
et seq. Ses alse Brown ». Perkins, 1
Allen, 89; Stamper v. Commonwealth;.7
Bush, 612, Malicious Shooting, —In
the case last cited it was held, that one
who abets at the fact & malicious ahoot-
ing is not pursuable mnder the Kentucky
statute, which provides only for the pun-
_ishment of the principal offender. The
statutory worde are, that, “if any person
shall wilfully and maliciously shoot at
and wound another, with an intention to
kill him, ao that he does not die thereby,
« + + he ahall be confined in the peniten-
-tiary not leas than one nor more than dve
years.” Said Hardin, J.;  As a'general
rule, where a atatote crea.tes e felony
and preseribes a particular punishment
therefor, or where a etatute provides a
punishment for a common-law felony by
name, those who were present, aiding and
abetting in the commission of the arime,
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are held to be included by the etatute,
although not mentioned as such in. the
statute. But where, as. in thia case, the
punishment is imposed by the statute
upon the person alone who actoally come-
mitted the acts constituting the offence,
and not in general termae upon those who
were guilty of the offence, according to
eommon-law rales. mere siders-and abet.
tors, will:-not be deemed. to he within tha
act.” P. 614, referring to- Rose.. Crim.
Ev. 216. 1 do mot propose io inquire
how fxr these viaws would be-genemﬂy
accepied. ax sound. .

1 The State ». Bugbee, 22 Vt 33
And pee Commonwealth -». Hadley,, 11
Met. 86; Geuing v. The State, 1 McCord,
678 ; Hays v.. The Btate, 18 Misso. 246;
The State v. Bryant, 14 Misso..840 ; Rob-
erts v. (!Conper, 88 Maine, 496 ; Vaugha

. The State, 4 Misso, 530.

* % Rex-v. Hunt, 1 Keny. 108 ; erha.ml
v. The Sute., 9 Mieso. 270; ante, § 628
et seq‘ R

-# Hawkins m The State, 18 Ga. 322,

- *Pnrﬁuipanhmﬂammx. Andnea._

a8 to gaming, Smith w The State, b
Humph, 168; Howlett v. The State, §
-Yerg. 144; The State ». Bmitherman, 1
‘tre. 14, . In Perjury.--:As to perjury,
United States ». Stants, 8 How. 1. 8. 4].

. %1 Xast P. C. 65; 1 Hale F.C.89,

128 ; 31nst12,9 EdenPenuIImw,&l
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who shall or will sue for the same, by action of debt, and more-
over be liable to be indicted and punished at the discretion of the
court ;” the white person only was held to be liable, not also the
colored.! So, —

Hiring Time. — In North Carolina, a former statute to pre-
ven$ slaves from hiring their time of the owners, was con-
strued to make the slave:alone. guilty in ease of its violation.?
Now, —

Reason why.— The different: degree of wrong in the offences
vreated by these statutes accounts for the different construction
given them ; and this result comes in spite of what might seem
to be the opposing rule,? that the graver the offence crea.f_;ed by
a legislative enactment, the stricter must be its interpretation.

1 The State v. Brady, 9 Hamph. 74, And see Rawles v. The State, 16 Texas,

2 The fSiate o, Clemone, 3 Dev, 472, 881, .

' * Stat. Cnmes, § 199.
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CHAPTER XLVIL

THE ACCESSORY BEFORE THE FACT, AND THE LIER.J

§ 660, 661, Introduction,
682-671. General Doctrine of Arccessory.
672-080. Before the Fact in Feleny.
'681.684. In Treason.
685489, In Misdemeanor.

§ 660. Scope of this Chapter.— On the * Diagram of Crime,"”?
the subject of this chapter is indicated by B C O P. It embraces
the accessory before the fact, properly so called, in felony; the
party who sustains the like relation in treason, being himself, in
law, a principal offender; and the one thus related in misde-
meanor, also regarded, in law, as a doer.

§ 661. How the Chapter divided. — We shall consider, I. The Gen-
eral Doctrine of Aceessory, whether before or after the Fact; II.

Before the Fact in Felony; III. In Treason; IV. In Misde-.

meanor.

1. The General Doctrine of Accessory, whether before or after the
Fact.

§ 662. Limit of Term * Accessory.” — The word accessory
. properly refers only to one who participates as sach in a
felony. In this chapter, for convenience, we consider also the

party who sustaing the like relation in treason and misde-

meanor. _
. § 603, How defined. ~— An accessory is one who participates in
a felony too remotely to be deemed a principal.®
Distingnished from Principal. — If the participant is a principal,
though but of the second degree, he cannot be held under an

1 See Crim. Proced. IL § T ot seq. 4 Sea ante, § 663
3 Ante, § 602, -
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indictment charging him as accessory ;! if he is an accessory, he
cannot be held as prineipal 2

§ 664. Separate Acts — (Both Principal and Accessory).-— Y et,
by separate acts, one may become both principal and aceessory in
the same felony : as, by commanding another to kill a third per-
son, rendering him an accessory when the murder is done; and
afterward joining with the person commanded in doing it, which
makes him a principal:® Also, —

Aoccessory both Before and After.— By separate acts, a person
may be both an accessory before, and an accessory after, the
fact.t _

§ 665. In Statutory Felonies. —And, in a statutory felony, one
may be an accessory, precisely as in a felony at the common
law, unless special terms in the statute-preclude this construc-
tion.s '

§ 666. Accessory follows Principal. — An accessory follows, like
a shadow, his principal® Thus, —

Guilt not exceed Principal's. — He can neither be guilty of a
higher offence than his prineipal ; nor at all guilty as accessory,’
unless his principal is guilty. : For illustration, —

In Petit Treason and Murder.— When petit treason was an of-
fence separate from murder,® « if a wife or servant cause a stranger
to murder the husband or master, and are absent when the mur-
der is committed, they cannot be said to be accessories to petit
treason, but to murder only ; because the offence of the principal
is but murder. But if such wife or servant had been present
when the murder was committed, they would have been guilty of
petit treason, and the stranger of murder ; because, in respect to

1 Rex ». Gordon, 1 Leach, 4th ed. 515, 8 Tnst. 139; Reg. ». Hilton, Beil C.C. 20,
1Eagt P.C, 352 : Yeg. v, Perking, 12 Eng. 8 Cox (. C. 87.

L. & Eq. b87; The Btate ». Larkin, 45
N. H. 33. That in some respects this
was formerly thought otherwise by some
writers, see Foster, 361, 362,

2 Course’a Case, cited TFoster, 349;
Hughes v. The State, 12 Ala. 455 ; Hate-
1y v. The State, 15 (Ga. 546 ; The State 2.
Dewer, 65 N. C. 672; McCoy ». The
State, 52 Ga. 287; Wicks ». The State,
44 Ala. 308 ; The State v. Larkin, supra;
Reg. v. Munday, 2 Fost, & ¥, 170. And
see Rex v. Plant, 7 Car. & P. 675.

# 2 Hawk. P. C. Curw. ed. p. 436, §1;

YOL. I. 26

1 Rex ». Blackson, § Cax, & P 42;
The State ». Coppenburg, 2 Strab, 273,
And see Rex v Dannelly, 2 Marshall,
471; Norton v. People, 8 Cow. 137;
Stoops ». Commonwealth, 7 8. & R. 491 ;
Bibithe’s Case, 4 Co. 48 0. :

5 Btat. Crimes, § 159, 146, 776; Rex v,
Bear, 2 Salk. 417, 4i8.

& Broom Leg. Max. 2d ed. 874; 4 D1
Com. 86; 8 Inst. 139,

1 See ante, § 851. And see People
Coltins, 53 Cal. 185.

B Ante, § 611.
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such ‘presence, they would. have been principals?® in; killing.??
Again, —

§ 667. Convioted only with or after Principal - Where no change
in common-law rules has been made by statute, not only is it im-
possible for one to be guilty as accessory unless there is & guilty
principal, but he cannot be convicted except jointly with or after
the principal, whose acquittal acquits him.® - According to what
Hawkins esteems the better opinion, he may be indicted and
arraigned before, yet can be tried before only with his consent?
After his conviction, judgment will not be amested:though -the
indictment does not allege the attainder of the prineipal® If
thers are several principals, the accessory may be: tried in respect
of such as are already attainted, before the. attainder of the rest.
But if, withont his consent, he is tried as to: all, and convieted
generally, the conviction will not be good.” Some of these doe-
trines, as concerns merely the procedure,are perhaps doubtful on
authority, though believed to be as above stated.. Indeed. the
earlier and later cases are not quite harmonious. In matter of
evidence, —

Proof of Principal's Guilt. — Where the accessory is tried after
the prineipal, it is prima facie sufficient, in proof of the latter’s
guilt, to produce the record of his convietion® .

§ 668. Omitting to - sentence Principal. — The accessory is at
common law 8o completely attached to his principal, that, if sen-
tence is not passed on the latter’s conviction (the consequence of
which is called in the English law attainder); no judgment can

CHAP. XLVil.] AOCESSORY BEFORE THE FACT, § 669

be, pronounced against -the accessory. Thus, said Lord Hard:
wicke : “ Before the statute of 1 Anne, stat. 2, ¢. 9, if the prin.
cipal was eonvicted only of a clergyable felony, and had his clergy
allowed ; }-or stood mute, or peremptorily challenged . above.the
number-of twenty jurors; the aceessory could not be arraigned.
By this.means accessories. to very: flagrant crimes frequently
avoided all manner of punishment.” 2. This statute is of a date
too recent to be generally received &8 common law in this couns
try? It provides, among other things, thaf, *if any. principal
offender shall be convicted of any felony, or shall stand mute, ae
peremptorily challenge ahove - the pumber of twenty. persons
returned to serve of the jury, it shall and may be lawful to pro-
ceed against any accessory, either before or after the fact, in. the
same manner as if such prineipal felon had been attainted thereof,
notwithstanding any such prineipal felon shall be admitted to the
benefit of his clergy, pardoned, or otherwise delivered before
attainder.” But, —

. Death or Bacape of Principal. — Since this provision was enacted,
as well as before, if, for 8 canse not mentioned in.it, as the escape
or death of the principal, he i§ not attainted, the accessory can-
not ha proceeded against.! Yet—

Attainder Brroneous. — An erronecus- att;a,mder of - the principal
unreversed justifies proceedings against the acecessory,’ though a
reversal of it discharges him6

Pardon. — A pardon of the principal, after he is not on]y con-~
victed but attainted, will in no way avail the accessory.” :

American Statutes. — This common-law impediment is in some

1 Ante, § 653. wealth v, Andrews, § Maes. }126; Com-

2 9 lawk, P. C. Corw. od. p. 442, § 15.
% The State ». Prbass, 4 Humph. 442;

United States v. Crane, 4 McLean, 817; .

Whitehead ». The State, 4 Humph. 278;
Commonwealth ». Weodward, Thacher
Crim. Caa. 63; 2 Hawk. P. C. Curw. ed.
p- 483, § 47; Baron ». People, 1 Parker
C. C. 24fi ; The Btate ». Yancy, 1 Tread.
241; Samps 7 C wealth, b
Watte & 5. 885; Smith », The State, 46
(Ga. 208. Bee Loyd » The State, 46 Ga.
67: Brown v The State, 13 Ohio State,
498,

4 2 Hawk. P. C. Corw. ed p. 451,

§ 45; 2-Hale P. C.224. See, for the con- -

trary doctrine as to the armignment, Git-
tin’s Case, 1 Plow. 98, 9¥; Common-
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monwealth 2. Woodward, Thacher Crim.
Caa. 63.

. & Harty v. The State, §: Blackf. 886.
But see, on this point, Stoops v, Com
monwealth, 7 8, & B. 401

§ Stoops v. Commonwealth, 7 8. &R
491 ; Commonweslth ». Knapp, 10 Pick.
477; Starin v. People, 46 N. Y. 388. And
see The State v. Pybass; 4 Hamph, 442 ;
Whitehead ». The State, 4 Humph. 278;
Commonwealth ». Woodward, Thacher

-Crim. Cas, 68,

7 Stoops v, Commonwealth 78.&R.
481 ; Starin z. People, supra.

Y The' Btate « Chittem, 2. '.Dev 49
Commonwealth v. -Knapp, 10 Pick. 477,

-Criwn. Proced. IL § 12

of our States removed by statute.®

§ 669. Deny Principal's Guilt. ~— Though .the ‘record of the
principal's attainder 1is, as against an accessory tried sepa-
rately, prima facie evidence of -the guilt of the former?. it

I Btevens’s Case, Cro. Car. 568, 687,

2 Rex ». Burridge, 3 P. Wma. 439, 485,
And see' 2 Hawk. P. C. Curw. ed. p. 460,
§41. Bee, as to Georgia, Loyd v The
Btate, 45 Ga. B7.

1 See post, § 700 and note.

t Commonweslth v, Phillips, 16 Mnsa,
423 The State v. McDaniel, 41 Texas,

‘ Rex v. Baldwin, 8 Camp. 265, Ruse.

& Ry. 241, 2 Leach, 4th =d. 928, note,
The State ». Duncan, 6 Ire. 236, - -

8 Marsh’s Case, 1 Leon. 325, o

7 Syer’s Case, 4 Co. 434; - Bibithe's
Case, 4 Co. 43 5; 8, ¢. nom. Goff v. Byhy,
Cro. Eliz. 540.

B Ag to Virginis, see Comlnonwe;lllh
v, Williamson, 2 Va. Cas. 21L.. Ard see
post, §:.670.. .

o Ante, § 667.
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" is not conclusive,! being in a proceeding between other par-

ties. :
§ 670. Btatutes making Accessory a Principat.— If a contrary
rule would be unjust ; so, in natural reason, it is unjust to hold
the State concluded, in its prosecution of one person, by its fail-
ure to conviet andther. Therefore, as already observed, legisla-
tion has in some of the States directed, that proceedings may be
carried on against the accessory, irrespective of the case against
the principal offender.? The statutes are not all in these terms;
but, in Massachusetts,? Maine,* Missouri,’ Illinois,® Ohio,” Iowa,?
California,? Nevada,® Kansas,! and probably some of the other
States, the accessory before the fact is in law, as in reason, either
actually or substantially a principal.® So he is in England, since
the statute of 11 & 12 Viet. c. 46.13 :

“ Gounsel or Procure” — In England, 24 & 25 Vict. e. 94, § 2,
makes it felony to * counsel, procure, or command any other per-
son to commit any felony ; ” and this is held to include only those
cases in which the felony persuaded to is committed ; the mere
attempt, throngh solicitation, remaining a misdemeanor.

“ Before or after Principal”— The Indiana statute, after provid-
ing punishments for persons abetting or counselling to a felony,
and being accessories after the fact, proceeds : ** Every person who
shall be guilty of any erime punishable by the [above] provi-

1 Rex z. Smith, 1 Leach, 4th ed. 285; 2 People v. Bearss, 10 Cal. 68 ; People

Comamonwealth ». Knapp, 10 Pick. 477;
Rex ». Turner, 1 Moady, 347 ; Keithler
r. The State, 10 Sm. & M. 192; The
State ». Duncan, 6 Ire. 88,

‘% Crim. Proced. IL. § 4.

3 R. 8. ¢ 132, § 2; Gen. Stats. c. 108,
& 4; as to the canstruction of which see
The State v. Ricker, 29 Mzine, 84, As
to the earlier law in Massachuseits,

« pee Commonwealth ». Knapp, 9 Pick. 498,

1 The State v. Ricker, 29 Maine, 84

& Loughridge v. The State, 6 Misso.
594, .

§ Baxter v. People, 8 Gilman, 368;
Breunan ». People, 15111, 511, 516 ; Demp-
scy - People, 47 Iil. 828 ; Yoe v. People,
49 I 410

1 Noland ». The State, 19 Ohio, 181.

8 Boneell v. United Btates, 1 Greene,
Tows, 111.
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r. Trim, 89 Cal. 76; People ». Campbell,
40 Cal. 120 ; People ». Uuteveras, 48 Cal.
10; People v. Shepardson, 48 Cal. 189.

1 The State v. Jones, T Nev, 408; The
Btate v. Chaptan, 6 Nev. 820.

1 The State v. Cassady, 12 Kan. 560,
., 12 As to North Carolina, see The State
v. Groff, 1 Marph. 270; The State p
Goode, | Hawks, 463, As to Kentucky,
aee Able ». Commonwealth, 5 Bush, 698.

¥ Reg. ». Manning, 2 Car. & K. 887,
o02; Reg. ». Hughes, Bell C. C. 242,
The statute now regulating the subject
in England is 24 & 25 Viet. e. ¥4
See Greaves Crim. Law Acts, 2d ed. 18;
Reg. v, Gregory, Law Rep. 1 C. C. T7.

14 Reg. v. Gregory, Law BRep. 1 C. C.
71, 10 Cox C. C. 459,
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sions, may be indicted and convicted before or after the principal
offender is indicted and convicted.” And this is construed not
to take away the common-law right of an accessory to be exempt
from prosecution if the principal has been tried and acquitted.
Even if a verdict has been rendered against him, then, if the prin-
cipal is aequitted, the accessory may show the acquittal in bar of
judgment, and demand his discharge.l

§ 671. Further of the Statutes.— In Massachusetts, a statute in
force before the present enactments provided, that, “if any per-
son shall aid, assist, abet, counsel, hire, command, or procure any
person to commit the crime, &e., he is and shall be considered as
an accessory before the fact to the principal offender or offenders,
and, being thereof convicted, shall suffer the like punishment as
is by law assigned for the crime to the commission of which he
shall be so accessory ;" and this was held, not to impair the common-
law distinction between principal and accessory. Consequently it
did not refer to persons aiding and abetting at the fact, as princi-
pals of the second degree.?2 Moreover, statutes like these do not
supersede the necessity of proving the guilt of the principal ; for,
in the nature of things, one cannot procure what is not done, or
receive the doer of what was never performed® Where the ac-
cessory is indicted separately from the principal, the latter’s con-
fession does not prove his guilt as against the former ; for, in this
issue, it is mere hearsay.

II. Before the Fact in Felony.

§ 672. Dootrines of last Sub-title. — What is said in the last sub-
title belongs also under this. It was separated from this because
relating equally to the accessory after the fact.

§ 673. How defined. — An accessory before the fact is a person
whose will confributes® to a felony committed by amother as
principal,® while himself too far away to aid in the felonious act.?

Nature and Origin. — The distinction between such aecessory
and g principal rests solely in authority; being without founda

1 McCarty p. The State, 44 Ind. 214. ¢ Ogden ». The State, supra.
% Commonweaith v. Enapp, 9 Pick. & Ante, § 628 et geq.
496. And see Stat. Crimes, § 142. % Ante, § 651

¥ Bimmons v. The State, 4 Ga. 465; T Ante, § 653,
Ogden v. The State, 12 Wie. 532.
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tion either in' natural reason or the ordinary doctrines of the law.
The general rule of the law is, that what one does through
another's agency is to: be regarded as done by himself.l-: And,
even in felonies, the common law makes no distinction in the
punishment between a principal and an accessory, — the crime
of each being felony, of which ‘the penalty was originally death.?
So likewise in morals, there are circumstanees in which we attach
more blame to the accessory before the fact than to his prineipal;
az where a husband commands. hiz wife,® or a master his servant,
to-do for his benefit a eriminal thing which, in his absence,*is
done reluctantly through fear or affection overpowering a sub-
ject mind. How this distinetion, them, came into the law, ean
only be conjectured ; probably-it originated in the same eonfused
legal apprehension from which sprang the now exploded. distine-
tion between principals and accessories at the fact® Having,
however, become established as a technical rule, it cannot be
removed by the courts.$ L
§ 674; Not favored = (Btatute interpreted).-— Since, however,
this distinction rests on no good foundation, our judges usuaily
permit-it to extend no further than compelled by the authorities.
Consequently, where a statute in New York provided, that « all
guits, informations, and indictments for any crime or misde-
meanor, murder evcepted,” should be brought within three years
after its commission ; the word “ murder.” was held to inclnde as
well accessories before the fact as principals. “ Writers on erimi-
nal law,” said Marcy, J., % make some. difference between the
offence of a principal and that of an accessory, but it is chiefly as
to the order and mode of proceeding against them.”7 '
- § 675, How" distinguish -Accessory. — In respect of the eriminal
intent, the rules of which have already been discussed, there is
no distinction between the aceessory before the fact and the prin-
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cipal! In many instances, the accessory is the one in whose
mind the idea of the crime originated, and he excites the doer to
it. But the legal consequence is-the same though the evil pur-
pose is born in the mind of the latter, and the former encourages
him therein. There must be, first, a prinecipal ; ® secondly, the
accessory must not be so near him as to be able to render personal
assistance ; because, if he is so able, he will be himself a principal*
Also, the thing counselled must be done,® else the counselling
will be only an indictable attempt. To illustrate, —

§ 676. In Murder of Child, — If, before the birth of a child, a
person advises the mother to murder it when born, and she does
8o, the adviser is an accessory before the fact in the murder.?
And,—

Uttering Forgery: — If several plan the uttering of a forged
order, where this offence ig felony by statute, and one of them
utbers it in the absence of the rest, he onlyis a principal, while
the others are accessories.” Again,—

. Larceny-in Dwelling-hotss ~ Barglary. — A servant, on a Satur-
day afternoon, let a man into his master’s house to rob it ;- con-
cealed him there till Sunday morning ; and then, by arrangement;
Jeft. - The man, after the servant’s departure, stole money ; and
he was held to be rightly-indicted as a principal in the larceny,
and the servant.as accessory before the fact.® If the charge had
been for the burglary of breaking into the house, both would-have
been prineipals.?

§ 677. Accessory ‘to an Accessory. — Where one employs an-
other to prooure a third to commit & felony, and it is committed,
~—in other words, beoomes an accessory before the fact to anothe:
like accessory,—he is an accessory also to the third ; that is, to the
principal.® « And it will be sufficient, even though the accessory

-~ 1 Ante, § 204 et seq., 286 et seq. These English cases were dteided under

1 Broom Leg. Max. 2d ed. 843; Co.
Lit. 266a. “The prineciple of common
law, Qui fucit per alizn, factt per se,’ia of
universal application, both in eriminal
and givil cases.” Hosmer, C.J., in Bark-
hamsted ». Parsons, 8 Cenn. 1, 8.

¢ 2 Hawk. P.'C. Corw. od. p. 340,§11;
Foster, 343, 369; 4 -BlL. Com. 89; ante,
§ 646 ; Rex v. Higgins, 2 Enet, §, 18,19,

M.
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. % See Rex v Morris, 2 Leach, 4th-ed,
1006. '

. % Ante, §355, 850; post, § 678,

5 Ante, § 648, _

8 Sce ante, § 2756 For some unsatis-
factory Teasons by Blackstone, see 4 BL
Com. 39, 40. B .

- T.People ». Mathetr, 4 Wend 229, 265,
Possibly the relation of the particular
words to their context:might have influ-
enced the construction. SR

‘2 Keithler ». The State; 10 Sm. & M.
192,
3 See ante, § 840051, 663-666.

% See ante, § 653, 663

& 1 Hale P. C. 622.

¢ Parker’s Case, 2 Dy. 156, pl. 2; 2
Bawk. P. C. Curw.ed. p. 43, § 18,

7 Rex v. Badeock, Russ. & Ry. 249;

Rex v. Boares, Rusa. & BRy. 25, 2 KEast P.
" (. 974; Rex v. Else, Rusa. & Ry. 142,

And see Bex v. Stewart, Ruse. & Ry. 868

the misapprebension that the uttering
was felony.

8 Reg: ». Tuckwell, Car. & M. 215.

. ® Rex » Jordan, T Car. & P. 483;
ante, § 648, 649, ’

12 Rex ». Cooper, 5 Car. & P'. 6356 ; Me-
Paniel’s Case, Foster, 121, 126;.4 Bl
Com. 37 ; & Hawk. P. C. Curw. ed. p. 436,
§1. And see Reg. ». Williams, 1 Den.
C. C. 39; poset, § 695.
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§ 679 _DIVISIONS AND DISTINCTIONS, [BoOK VI

does not name the person to be procured, but merely directs the
agent to employ some person.” 1

§ 678. Nature of the Ofence. — A particular felony may be of a
nature rendering it impossible there should be an accessory before
the faet in it. Thus, —

Manslaughter. — There cannot be an accessory before the factin
manslaughter ; because, when the killing is of previous malice, it
is murder.? Plainly this is the ordinary doctrine, yet probably a
form of manslaughter may appear, admitting of this accessory ;3
as, if one should order a servant to do a thing endangering life,
yet not so directly as to make a death from the doing murder, it
might be manslaughter, — then, why should not the master be an
accessory before the fact in the homicide ? And —

Principals of Second Degree. — There may be principals of the
second degree in manslanghtert Also, —

In Murder of Second Degree.-— Murder of the second degree
admits of accessories before the fact.® And —

wife.— A wife may be an accessory before the fact in a crime
by the husband.®

§ 679, Petit Larceny. — In England, when our country was set-
tled, larceny was divided into grand and petit, — the former being
" committed where the goods stolen were over twelve pence in
value ; the latter, where they were of the value of twelve pence
or under. * And this,” observes Lord Coke, * was the ancient
law before the Conquest.”? In the year 1275, the statute of
Westm. 1 (3 Edw. 1), ¢. 15, mentioned the minor offence as
“ petty larceny that amounteth not above the value of twelve
pence.”® ¢ In these prosecutions,” says East, following Lord
Coke, * the valuation ought to be reasonable ; for, when the stat~
ute (of Westm. 1, ¢. 15)? was made, silver was but 20d. an ounce,

CHAP. XLVIL| ACCESSORY BEFORE THE FACT. § 680

and at the time Lord Coke wrote it was worth 5s., and it is now
higher.” 1

How punished — Abolished in Bngland. — The leading distinetion
between grand and petit larceny was in the punishment; both
were felonies; but the latter was never visited by death. The
penalty was “only to be whipped, or some such corporal punish-
ment,” ? understood afterward to be imprisonment,? together with
the same forfeiture of goods * as in grand larceny. Petit larceny
wes, in England, elevated to the higher degree by Stat. 7 & 8,
Geo. 4, c. 29, § 2.5

Petit Larceny In our States.— In this country, the distinetion
has been recognized as having a common-law existence, and in
some of the States it seems fully to prevail, though perhaps more
or less modified by legislation. There are States in which petit
larceny is even reduced to misdemeanor.” In North Carolina, a
statute makes thefts of all kinds petit larcenies ; obliterating the
distinction between the two grades, in a manner the opposite of
that adopted in England.? In various other States, the distine-
tion has ceased to be of importance.

§ 680. No Accessories.— Where petit larceny is felony, still, in
consequence of the smallness of the offence,® it has no accessories.
Those who, in grand larceny, would be acdessories before the fact,
are principals in petit larceny ;¥ those who would be accessories
after are not, it has been held, deemed criminal at all in petit

b 2 East P. C. 786, referring to 2 Inst. State o, Murphy, 8 Blackf. 408; The
189, where Lord Coke says: “ The things State ». Smith, Brayt. 143; The State o.
gtolen are to be reasonably valued, for Wheeler, 16 Rich. 362; Montgomery w.
the ounce of silver, at the making of this The State, 7 Ohic State, 107; Jenk.ms o

1 Parke, I., in Rex v. Cooper, supra.
See Rex ». Giles, 1 Moody, 166; Com-
monwealth ». Glover, 111 Mass. 395,

? Bibithe's Caze, 4 Co. 435; Goose's
Casge, Bir F. Moore, 461; 2 Hawk. *. C.
Curw. ed. p. 444, § 24. See Reg. v. Gay-
lor, Dears. & B. 288, 7 Cax C. C. 253, 40
Eng. L. & Eq. a68; Btipp v. The State,
-11 Ind. 82

& Reg. v. Taylor, Law Rep. 2 C. C.
147, 13 Cox C. C. 68.

4 The State » Coleman, 5 Port. 82
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And, under the Ghio statate, Hagan v.
The State, 10 Ohio Btate, 450; under
the Indians statate, Goff ». Prime, 26
Ind. 196,

5 Jones ». The State, 18 Texas, 168.

9 Reg. v. Manning, 2 Car. & K. 887,

7 3 Inst. 109. -

8 And see 2 Russ. Crimes, 8d Eng. ed
1, and note; 11 Law Mag. & Rev. 288,

% Mr. East, by misprini, gives the
Stat. as Westm. 2, c. 25,

sect, wag at the value of 204, and now it
is at the valoe of bs. and above.” And
ece 4 Bl. Com. 230.

2 1 Hale P. C. 530.

2 2 East P. C. 787 ; 3 Inet. 218,

 Ante, § 615

t 2 Russ. Crimes, 3d Eng. ed. 1, 82.

& The State v. Larumho, Harper, 183
The State ». Wilson, 3 McCord, 187;
The State v, Spurgin, 1 MeCord, 2562;
The State v. Wood, 1 Mill,29; The State
v. Bennet, 2 T'read. 693; Ward v, The
People, 8 Hill, N. Y. 595, 6 Hill, N. Y.
144; The State v Goode, 1 Hawka, 463;

" The State v. Barden, 1 Dev. 518; Car-

penter v. Nixon, § Hill, N. Y, 260.; The

The State, 50 Ga. 253,

T Shay » People, 22 N. Y. 317; Peo-
ple z. Adler, 8- FParker C. C. 249, 254;
People ». Rawson, 61 Barb. 619; The
State v. Gray, 14 Rich, 174; The State
¢. Hurt, T Misso. 821.

% The State ». Gaston, 73 N. . 88.
And see The State ». Minton, Phillips,
196.

® See ante, § 212 et seq.; The State o,
Goode, | Hawks, 463; Chancellor Wal-
worth, in Ward ». Peopls, 6 Hill, N. Y.
144 ; Lasington’s Case, Cro. Eliz. 750.

0 The State v. Barden, 1 Dav, 518; 2
East P.C. 743; Ward v People, 8 Hill,
N. Y. 395 6 Hill N. Y. 144,
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§ 682 ‘DIVISIONS AND DISTINCTIONS. ‘[BooK VI

lareenyd .In North Carolina, these rules . apply to all larcenies,
even of things of the greatest value; because they are all by
statute made: petit.?.. How it is of lareenies of small suma under
statutes of. a different sort in other States, and the late Enghsh
enactment, we. are not informed by ad;uchcamon.

"I, In Preason.

~ § 681, -In Geveral.—In petit : treasom, never ‘known in this
country and asbolished in England,? there were accessories the
same as in felony.t But in high treason, now simply termed
treason, thers are,say the books, no accessories either before. or
after the fact ; those who would be accessories in felony and petit
treason being principals.® This propoesition, hewever, does not
accord with the adjudged law as to the accessory after the fact ;&
and, as fo the accessory before, it requires some observation,
though the present author accepts it as correct.

§ 682. Wo Accessories befors.— To repeat, there are no acesso-
ries before the fact in treason, but they who in felony would be
such accessories -are principals.”. Let us see wha.t this doctrine
impliés. S

- Regarded as. Doers —(How the Indictment). — The consequence
of this. dootrine is, that, at the election of the pleader, the in-
dictment may allege the criminal thing’ to have been done
through the agency of another, or, omitting this, charge it di-
rectly as the act-of him who procured the doing, the proofs at the
trial to proceed on the rule that what one does by an agent is in
law. his own act,’ — either method according with the established.

1 The State v.. Goode, 1 Hawks,
463,

.2 The BState: ».- Gaston, 78 N. C.

& Ants, § 611,

&4 Bl Com. 36; 1 RastP. 0888 1
Hawk. P, C. Curw. ed. p-106,§ &; Anon-
ymaus Dalison, 16,

§ 1 Hale P. C. 283, 287, 613; 8. In.nt.
16 138 ; Foster, 841; 4 BL Corn. 86, 86 ;
1 Hawk.-P. . Cu.rw. ed. p. 18, §39; 2
Ib. p. 437, § I; 1 Hume Crim. Law, 2d
ed. 525, 526, nota, where the Scotch law
appears to be the same; Charge on Law
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of Treason, 2 Wal. Jr. 134, 187 ; United
States v. Hanway, 2 Wal, Jr. 189, 195;
Anonymous, Dalison, 16; Anonymons, J.
Kel. 19, Dalison, 14; Throgmorton’s
Case, 1 Dy, 085, pt. 66; I East P. C. 93,
178,186; Reg. ». Tracy, 6 Mod. 30, 32,
12 Co. 81; Whitaker v. English, 1 Bay,
15; Chanet » Parker, 1 Mill, 388; Rex
7. Bear, 2 Salk. 417; &.¢. nom. Rex v’
Beare, 1 Ld; Raym. 414; Somervile’s
Case, 1 Anderson, 109,
8 Post, § T01.
- 7 Ante, § 681,
. B Ante, § 675,

CHAP, XLVIL.] ACCESSORY ‘BEFORE THE FACT. § 683

practice in all other. pleadings,.civil 1 and .criminal:?. “‘That such
is the only meaning which this doctrine can have is plain; beecause
the distinction between the accessory before the fact and his
principal, in felony, is merely in the form of the allegation, and
in the order-of the trial: while, as.we have seen?® the. accessory
would be a prineipal but for a techmical rule of the old common
law, introduced into it by a blunder, against reason, and. against
all its other teachings in both civil and criminal procedure.

§ 683, Soin Authority. == The authorities also seem to establish,

that. the allegation in the indictment against one who has pro-
cured:a treason may be in form as above stated.* But—
. ' Contrary - { Ordes- of Trial), — Lord ‘Hale has transmitted to us
his private opinion, not based on adjudication, that, in the erder
of trial, the procurer should not be convicted except afier or with
the person who did the act.®? This expression has been echoed
by later writers:® and, on the trial of Aaron Burr before Mar-
ghall, C. J., for the high treason of levying war against the United
States, the eounsel for the defendant argued thatthe English law
is 8o ; the counsel for the United States, quite against the inter-
est of the prosecution, conceded the point ; and the learned chief-
justiee, in his opinion, fell into the current; not, however,
deciding absolutely the question.? :

1. Brucker v. ¥romont, 6 .T. R. 859}
Heys v Heseltine, 2- Camp. 604 C‘ollls
v. Emett, 1. H. Bl $13, 3213 Fe‘ltmakers
v. Davis, 1 B. & P. 98, 102 ; 2 Chit. Plead.
117, note ; Lawes on Assumpsil;, 110, 111.

2 Reg. v. Tracy, 6 Mod. 30, 32 ; United
States v. Morrow, ¢ Wash. C. C. T83;
and other cases cited post, 5685 686 ;
Crim. Proced. 1. § 332.

3 Ante, § 673.

1 1 Hale P. C. 214, 238; 1 Gah. Cr:m
Law, 806; 1 East P. . 1277 Reg. ».
'I‘mcy-, [ Mo_d" 20, 82; Rex v, Foy, Vern
& 8. 540. - See- United .States ». Burr, 4
‘Cranch, 489, 470, 456498, -

& 2 Hale P. C. 223,
+° 6 Foster, 346; 1 East P. C. 100 01
1 Gub. Crim. Law, 839, - Hawkins, how-
ever,lays down the trwe doctrine; but
one of his editors; Leach; fullowing Lord
. Hale, sets him wreag. - 2 Hawky P. C. 6th
ed. e. 29, § 2, Curw. ed. p. 487, §1 and
note.

. T United States ». Burr, 4 Cranch,
489, 504;; Borr's Trial, passim. Too
many. Counsel and too FEminent. —
This waw a case of immense public inter-
est and .notoriety; and, on each- side,
were employed seversl very eminent
Iawyers. The reader, therefore, need not
be surprised at finding it within the com-
mon faet, that, in proportion as a case
attracts the public attention, and the
counsel engaged in it are :muttiplied, it
increases in -learned fervor, but dimin-
jshes in true wisdom and the genuine
learning of the law. A prineipal reason
is, that no one of the hali-dezen or dozen
lawyers on a eide feels & particular re.
@poneibility for these parts of the per-
formance which, with the honor follow-
ing, are. necessarily shared in common;
while each is- impelied, by the: instincts
which go out after fame, to lift his indi-
vidual light as high ss possible, in- tha
presence of:a community: better able fo
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§ 685 DIVISIONS AND DISTINCTIONS. [Boox VL

§ 684. Further Bxplanation. — Lord Hale, to whom the misap-
prehension is thus traced, says, in another place, the same thing of
the principal in the second degree in felony; mamely, that he
should not be tried in advance of the principal in the first degree.
But this dooctrine, we have seen,? was long ago exploded. As to
treason, the mistake of this eminent person may have arisen from
not distinguishing the procurer of the treason from him who after-
ward receives the traitor? And it is believed, that, in spite of
the doubts created by Burr’s case, a man may, according to the
law of this country, commit treason without being present at the
overt act ; and may be prosecuted in advance of those who were
present.t Still the authorities to this proposition are not very
distinet. :

IV. In Misdemeanor.

§ 685. Al are Principals — (How Procurers indioted). — The
authorities concur, that, in misdemeanor, there are no accessories
either in name or in the order of the prosecution. When, there-

CHAP. XLVII.] ACCESSORY BEFWORE THE FACT. § 686

fore, one sustaing in misdemeanor a relation which in felony
makes an accessory before the fact, if what he does is of sufficient
magnitude,! he is to be treated as a principal; the indictment
charges him as such, and, unless the pleader chooses, it does not
mention that the act was through another ;? and he may be pro-
ceeded against either in advance of the doer, or afterward, or
jointly with him.? Thug, —

§ 686. Asssult and Battery — Betting on Election — Passing
Counterfeita — False Imprisopment —— Selling Liguor — Obatructing

' ¥ay — Burning Building — False FPretences — Bawdy-House. — If

one employs another to commit an assanlt and battery;* or to
bet for him on an election ;& or to pass counterfeit money, where
this offence is.misdemeanor ;® or to make an arrest, amounting
to an indictable false imprisonment ;7 or to sell, contrary to a
statute, intoxicating Hquor without license ;® or to throw dirt
into the highway, being a common-law nuisance ;® or o set fire
to & building, where the burning is misdemeanor;° or to cbtain
money for him by false prefences ;! or to keep a bawdy-house ;12
the employer may be indicted, as doing the thing, either before

judge of eloquence than of law, Be-
gides, 2 man who is8 not answerable for
the whole of even a subdivision carnog
well bring his mind to so minute and ex-
act a study of the entire case as is often
indispensable to his seeing any one ob-
jeet, in any one part of it, correetly and
clearly. This may be an inflemity of his
nature ; but it is inherent in the human
mind, end no integrity, station, ealling,
or learning can rise entirely superior to
it. Again, if the lawyers employed are
men who feel themselves to be very emi-
nent, the care of each, which is necesan-
rily given most to what js most impor-
tant, is to sustain hig position, rather
. iban evolve troe legal docirine and win
£ just cause. A great case requires more
lawycrs than one on & side, because jt
jnvolves mere hard work than one ean
do. .But they should not be unduly
multiplied. And an eminent lawyer 18
- ot 8o good as a truly able one. Oeca-
gionally & lawyer is both able and emi-
nent; then, in a triel, hiz ability is of
gerviee, but hise eminence iz an impedi-
ment. An eminent lawyer without abil-
ity is always 2 demage. Judge and jury
resist what they deem the danger o*
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being captured by his wiles; and, when
they find nothing proceeding from him
worthy of regard, they conclude that the
fault iz in his cause, and lean against it,
and forbear to exercise their own inge-
puity in the discovery of merits which
otherwise they might see. It would be
interesting to draw, as I might, illus-
trations of these views from several
notarious cases, but I forbear.

11 Hale P. C. 613.

* Ante, § 848,

3 Bee post, § 692.

4 Charge on Law of Treason, 2 Wal,
Jr. 184, 187 ; United States ». Hanway, 2
Wal. Jr. 189, 196; Ex parte Ilcliman, 4
Cranch, 76. And see Throgmorton'a
Case, 1 Dy. 98, pl. 66. Judge Tucker
ecombata this doctrine. See 4 BL Com,
Tucker ed. Appendix, 49, and st various
other places. The following from Lord
Coke ig a3 sound in common sense as in
law: * All agree, that procurers of such
treason to be done, before the fact done,
if after the fact be done accordingly, in
case of treason, are prineipaly; for that
they are parlicipes criminis in the very act,”
8 Inst. 138,

or after or with the person whom he employs.

1 Apte, § 212 et seq.

2 See ante, § 682,

8 2 Hawk. P. C. Curw. ed, p. 437, § 2;
The State v. Cheek, 18 Tre. 114; The
State v. Wesifleld, 1 Bailey, 132; Wil-
liams v. The State, 12 Sm. & M. 58;
United States » Morrow, 4 Wash. (. C.
733; Floyd v. The State, 7 Eng.48; Cur-
lin #. The State, 4 Yerg. 148; Reg.w
Clayton, 1 Car. & K. 128; Rex r. Dixon,
8 M. & S. 11, 14; Commonwealth v. Me-
Atee, 8 TDana, 28; The State v. Lym-
burn, 1 Brev. 887; Reg. v. Tracy, 6 Mod.
30, 32 ; Reg. v. Greenwood, 2 Den. C. C.
453, 9 Eng. 1. & Eq. 635; Reg. v. Mo
land, 2 Moody, 276; United States ».
Mills, 7 Pet. 138; Rex v. Douglas, 7 Car.
& P.644; Rex v Jackson, 1 Lev, 124;
UhLv. Commonwealth, & Grat, 706 ; Com-
‘monwealth ». Gillespie, 7 8. & R. 469,
478 ; Banders v. The State, 18 Ark. 198;
Stratton v, The State, 45 Ind. 468 ; Low-
enstein u. People, 54 Barh. 200; Riley v,
The SBtate, 43 Misais, 347,

* The State ». Lymburn, 1 Brev. 307;
Rex o. Jackson, I Lev. 124; Bell ». Mil-

ler, 5 Chio, 260, a8 civil case; Greer »,
Emerson, 1 Tenn. 12, a civil case; Baker
v. The State, 12 Ohio State, 214.

5 Williama o. The State, 12 8m. &
M. 58,

§ 2 East P. C. 978; United States v,
Morrow, 4 Wash. C. C. 733; The Stiate
v. Cheek, 13 Ire. 114; Reg.». Greenwood,
2 Den. C. C. 453, 9 Eng. L. & Eq. 535.

7 Floyd v. The Stats, 7 Eng. 43; Reg,
v, Tracy, ¢ Mod, 178, .

8 The State v Dow, 21 Vi. 484
Commonwealth. ». Nichots, 10 Met. 259;
Schmidt ». The State, 14 Misso. 137;
The State ». Anone, 2 Nott & McC. 27;
The State v. Borgman, 2 Nott & McC.
84, note ; Smith s Adrian, 1 Mich. 496.
And pee The Btate v. Brown, 31 Maine,
§20; The Btate v, Stewaxt, 31 Maine, 515,
ante, § 653,

% Tuberville ». Stampe, 1 Ld. Raym.
264. .

1 Reg. v. Clayton, T Car. & K. 128

1 Reg. v. Moland, 2 Moody, 276.

12 Ross v. Commonwealth, 2 B. Monor
417.
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§ 689 DIVISIONS AND DISTINCTIONS. - [Boox v,

§ 687. Intent to concur with Act, ~— For one-to be guilty, his
‘fntent must concur sufficiently with his act> Apnd— . . -

§ 688. Small Offences — (Liquor Belking). — For reasans already
mentioned;? the accessorial act must draw-claser to the-principal
one as the misdemeanor is lighter. . Yet in-a small offence, like
the selling of intoxicating liguor without license,? if the-one who
instigates to the act is also to be benefited by if, he is, though
absent, eriminally responsible.t - The agent-in these cases is like-
wise, we have geen, responaible.’ . .Again, - '

Preventing Inguest — (Mistake -of Law ).~ Where the eaptam
of a man of war, mistaking his legal duty.® had-prevented the
coroner from taking an inquest on the bedy'of a man hanged in
his ship, the court, granting an information, refnsed to- proceed
also against his boatswain, who had participated ‘in the transaos
tion under his order.” = Yet an information is in a measure dis.
cretionary with the court, and on an indictment it may he the
boatswain would. have been deemed liable.

§ 689. Crimes of Pecullar Nature. — There are crimes which in
their nature can be committed only by -a personal doing of the
forbidden thing® They are probably notsc numerous as migh$
seem on the first impression. Thus, —

Rape. — A boy physically incapable or a woman may become a
principal offender in rape, by abetting a capable person.? Surely,
therefore, most other offences ¢an be commitied. in like manner.
And—

Btatutory Offences. -— The offences. of this sort are chiefly such
as are created by the special terms of a statute.l®

1 Ante, § 628 et seq.; The State ». ? See Stat. Crimes, § 145; ante, § 364,
Pollok, 4 Ire. 303 ; The State v. Hunter, 809; Rex r. Donglas, 7 Car. & P, 644;

b Ire. 369. Commonwealth » Dean, 1 Pick. 887;
% Ante, § 212 et zeq. 8576569, Mount -». The -State, 7 Sm. & M. 2775
¥ Beo ante, § 683, 686, and the anthor- O'Blennis ». The State, 12 Misso. 511;
ities there cited. - Vaughn ». The State, 4 Mizso. 530,
il Sta.t Crimes, §1024. And sée ante, - ? Vol. TL. § 1135; The State v Jones,
§ 873, 83 N. €. 805.
5 Ante, § €68; Stat. Crimes, § 1024, - 10 Bae the firet mote to this section;
& Ante, § 204 ante, § 857, 688; Stamper v. Commeén-
7 Rex v. Soleguard, Andr. 281, 284, wealth, 7 Busk, 612. -
236
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CHAPTER XLVIIIL

THE ACCESSORY AFTER THE FACT, AND THE LIKE.!

§ 690,891, Iitroduodtion.
692-700a. As to Felony.

v T01-704. As to Treasan. .
T05-708. As to Misdemeanor.

'8 690. Bcope of this Chapter. — On' the * Diagrdam of Crime,”
the subject of this chapter is represented within EF L M. It
includes the accessory after the fact proper in felony, and those
who sustain the like relation in treason and misdemeanor. -

§ 691. How divided. — Having, under the first sub-titie of the
last chapter, considered the general law of ‘the accessory, we
shall, in this chapter, examine the special doctrines pertaining to
the accessory after the fact, I. As to Felony ;s I1. Aﬁ to Treason;
III. As to Misdemeanor.

L As to Felony.

§ 692. Accessory after defined. — An accessory after the fact isa
person who, knowing a felony to have been committed, harbors the
felon, or renders him any other assistance to elude punishment.®

On what Principle punished — (Concurring Aot and Intent),-—
According to general principles, we have seen, one by corruptly
consenting to a eriminal fact already accomplished by another
does not become a partaker in the guilt of the doer; because,
only when an act and evil intent concur in point of time, is a
crime committed? An sceessory after the fact is one who is

made answerable for the principal's. offence.in violation. of this

1 Bee Crim. Proced. IL § 1 et aeq, .acceasory as & person who, “ knowing a
2 Ante, § 602, felony to have been committed, receives,
3 Rex v. Greenacre, 8 Car. & P. 35; relieven, comforts, or assists :the felon”

Wren ». Commonwealth, 26 Grat. 862; 4 Bl Com. 37. -

White v. People, 81 I11. 533. RBlackstone, = 4 Ante, § 207, 642.

following 1 Hale FP. C. 618, defines such
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§ 693 DIVISIONS AND DISTINCTIONS. [Book VI

rule. An accessory before is within the rule itself, but an acees-
sory after is different. The ground of his liability seems to be,
that the harboring or assisting eonstitutes a separate crime. And
we may presume, as explaining the origin of the doctrine, that
anciently the helping of a felon to elnde punishment was deemed
worthy of the same condemnation as the act of him who wae
helped ;1 that the judges, who gave shape to our common law.
thought it not safe, in a capital case, to convict the one rendering
the assistance in advanee of the one assisted; and, therefore,
this second offence, philosophically independent of the first, was
called acceseorial, and its perpetrator an sccessory. To distin-
guish him from an accessory before the fact, who is punishable

from a different reason,® he was termed an accessory after the .

fact. The law on this subject is not easily vindicated if this
view of it is not correct.?
§ 698, Felony completed. —If, when one assists a felon, the

felony is not fully accomphshed he becomes a principal with the -

othert It is only help given subsequently to the completion of
the felony that can make him an accessory after the fact.f
And,—

_Guilt known. — To be an accessory after the fact, a man must
be aware of the guilt of his prineipal.® Therefore —

Helping escapé. — One cannot become such an accessory by
helping a prisoner convicted of felony to escape, unless he has
notice of the conviction, or, at least, of the felony committed.”
S0, —

In Homicide. —— On this ground, and also, according to some
opinions, because of the non-completion of the felony, if a man

1 Ante, § 821, 673.

? Ante, § 678,

? Avatrian Law of Accessory.— Ac-
cording to the penal code of Auwsiria,
*The imiedixte criminal is not alome
guilty of a crime, but also he who, by
command, counsel, instruciion, or praise,
prepares the offence, or intentionally has
rendered assistance towarde the execu-
tion of the same, ov towards removing
the obstacles to ita commission; lastly,
he who has stipulated with the offender
beforehand to give him criminal assiat-
ance after the deed, or to participate
with him in the gait arising therefrom.
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Whoever after the commission of the
crime, and without preliminery stipula-
tion, gives assistance to the eriminal, or
divides the spoils with him, is not equal-
1y guilty, but by those acts becomes
guilty of another and epecisl crime.”
Banford Penzl Codes in Europe, 96.

4 Ante, § 842, 649, 650.

& 4 Bl. Com. 38.

¢ Rex z. Buorridge, 3 P. Wms. 439,
403 : Rex v. Greenacre, 8 Car. & P, 85;

4 Bl. Com. 87; 1 Hale P. C, 328, 622;

Reg. v. Butterfield, 1 Cox C. . 39; ante,
§ 301-303.
1 Rex v. Burridge, supra.
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has of malice aforethought inflicted a blow on another, a third .
canmot become an accessory after the fact in the murder, by
harboring the murderer, until death has rendered the result of
the blow certain.?

§ 694. How far Asmistance proceed — (Compounding — Mispris
ion). ~~ Compounding a felony,? and a misprision of it,® are
severally wrongs of the like nature with that of becoming an
accessory after the fact in it, but are less helpful to the felon and
of milder degrees of turpitude. When, therefore, the thing done
amounts to no more than a compounding of the felony, or a mis-
prision of it, the doer will not be an accessory. Thus—

Neglect to prosecute or arrest — Taking back Goods stolen, &c. —
A person will not be such, who merely neglects to make known
to the authorities that a felony has been committed, or forbears
to arrest the felon,! or agrees not to prosecute him. A fortionr,
one does not become an accessory who merely receives back his
own stolen goods,® or charitably supplies a prisener with food ;¢
for neither of these acts is any offence.

§ 695. The Pest. — The true test, whether one iz an accessory
after the fact or not, is, whether what he did was by way of per-
sonal help to his principal, to elude pumshment the kind of
help being unimportant.” Thus, —

' Bacaps — Money — Victnals — Instruments to break FPrison -—
Bribing failer.— He i3 an accessory who, with the requisite
knowledge and intent, furnishes the principal felon *with a
horse to escape his pursuers, money or victuals to support him, a
house or other shelter to conceal him, or opeun force and violence
to rescuze or protect him, So likewise to convey instruments to
a felon to enable him to break jail, or to bribe the jailer to let him
escape, makes 2 man an accessory to the felony.”® But—

Keeplng Witness away.— Ono is not thus chargeable who, by
persuasion or intimidation, keeps a witness from appeanng agamst

. 12 Hawk., P. C. Curw. ed. p. 448, § 35;
Harrel ». The State, 80 Missis. 702. As
to whether the blow is murder before
death, pee ante, § 113-115 and note ; Reg.
v. O'Brian, 1 Den. C.C. 8, 8 Car. & K.
116.

2 Post, § T09 of seq.

* Post, § 716 et seq.

% ] Hale P. C. 618, 619 2Hawk. P. C.

VOL. I. 27

Curw. ed. p. 444, § 23, and p. 447, § 29;
Wren 2. Commonwealth 25 Grat. T89.

51 Hale F. C. 619; 2 East P, C. 743,

¢ 1 Hale P. C. 620; 4 1B1. Com. 28.

7 See 2 Hawk. P. C. Carw. ed. p. 46~
447, § 26-31 ; Rex v. Lee, 6 Car, & P, 538 ;
Reg. v. Chapple, 9 Car. & P. 866; Loyd
v. The State, 42 (Ga. 221.

84 BL Com 38; Vol.TL § 1066—1069
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iho felon on his trial; ! though such ¢onduct: is -pumishable: :as:a
misdemeanor.?. . - - - ' : :

§ 606. Substantive Pelony.—A substantive feleny is .one ides
pending on itself alone, and not on another felony to be ‘first
established by the-convietion' of the person: who -directly com-
mitted it.3 Now, — S

Accessories distinguished. — We should ‘not:confound the guilt
of him who commits a substantive offence with his who becomes
‘an accessory after the fact: Yet, in various circumstances, the
prosecuting power may hold an offender for the ene or ‘the -other,
at its election. Thus,— o . '

§ 697. Prson Bresoh; Rescus, ‘Bacape. <« In discussing -:prison
breach, Tescue,-and escape, in:the second volume, we shall gee
illustrations of this4 One mode of helping a felon:is to rescue
him from lawful confinement, either before or after his-econviction ;
and the rescuer may be indicted for -the substantive. offence:of
rescue, or for-being an accessory after the fact-in the other’s:fels
ony, at the election of the prosecutor.® The idea on which the
prosecution proceeds differs a little in the two forms, but not
essentially. If 8 man is: committed on a charge of felony, though
only awaiting his trial, the rescuing of him; or helping:of: him te
break prison. is a distinet felony, equally whether he is guilty or
not + when the commitment is on & charge of misdemeanor, ib is,
irrespective of the question of his guilt, u. misdemeanor.®:. Still,
where the: commitment-is for felony, the rescuer is:-also, or may
be, an accessory after the fach in it; and, as-the crime- of the
accessory is itself felony,” it is immateriali-with whichform of
felony he is charged. - S

§ 698. Acoessory after to- Acesssory ‘beforei — Sines; also; acees»
gories in felony, whether before or after the fact; are felons?a
man may becoms ‘an accessory after, by helping the accessory

CEAP. XLVIMl.] ACCESSORY :AFTER THE FACT. § 700

before, the same as by helping the-principal felen, to elude jus
tice.! .- And such accessory after is- deemed an -aceessory to.the
principal felon.2 - He would seem,.on prineipla, to.be- likewise an
sccessory:to the other aceessarys: v 7 =

. How in. Manslaughter. -« We haxe: geen, that, in. general; man-
slaughter admits of ne accessories before: the fact ; ? it does, hows-
ever, admit of accessories after the faet.t. .. - - - -. . .

.§:699. ' Receiving Btolen Goods. —-Fhe-receiver.of: stolen-goads,
knowing:them to be:stolen, is not; within: onr:definition, an acees-
sory ; because he renders no personal help to the thiefs Ag
common law he is indictable for the, misprision ® of knowing the
felon and neglecting to prosecute him ; or, if he had agreed not
to prosecute him, or to pursue him bud faintly: his- offence would
be eompounding:felony? . But; in :England; by 3. Will.-& Mary,
¢. 9, § 4; the-receiver -was made an secessory after the fast ;% the
consequence of which was, that he could he punished ooly.as an
aceessory, agreeably to the rule stated in + Statutery Crimes,” ?
that; when a misdemeanor is by statute made a felony, the offence
is no longer-indictable. 28 a misdemeanor 0 Stat.-5 Anne, c. 31,
§ 5, confirmed that of William: & Mary ; and § 6, as also 1-Anne,
stat. 2, c. 9,.§ 2, provided, that, where the:prinvipal. felon ecould
not be taken, the:receiver of the stelen goods might-be:prosecuted
separately for the misdemeanor.!t By the later aud present Eng-
lish law, the receiver of stolen goods may be proceeded against
for felony, as a substantive offence, without any reference to the
principal offender.®. . . S

§ 700. How in our States. — The -statutes. just: mentioned, of

1 2 Hawk. P: C. Curw: ed. p. 468, § L: . ® Stat. Crimes, § 174. .. .

1 Roberte’s Case, 8 Inst. 139; Reg. v.
Chapple, 9 Car. & P. 8656. -~ - -
2 Roberts’s Case, supra ; ante; § 488,
8 The Stite r. Ricker, 20 Maine, 84.
¢ Vol IL § 1064 et séq. - -
& Bee, we affording much light-on thia
question, Rex.s. Burridge, 8 P. ‘Wou.

439, 483-485, 4087 Commonwealth-.- s

Miller, 2 Ashm. 61. .

¢ 1 @Gab. Crim. Law; 806, £10;:Jenk.
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Cent. 171; ante, § 321; Anonymons, 1
Dy.99, pl. 66; Eylé v. The State, 10 Ala.
286 5 The Staté . Moresy, 15 Maine, 100;
Reg: v. Allan, Gar:&: M. 2055 Yeople u.
Duell, 3 Johns. 440;. Rex: v..Stokes, &

Car & P. 148:: Commonwealtlr v. Miller,

2 Ashm. 81; Rex v, well, Rues, & Ry.
458. L

T Ante, § 078; post, § 700 .
o Ante GETE .. oo BT

See ma'to the law of Tennessee, The
State v. Payne, 1 Swan, Tenn. 388. .
2 Rex ». Jarvis, 2 Moody & B. 40;
Reg. v. Parr, 2 Moody & R 846 Cassela
v. The 8tate, 4 Yerg.149;  Wright . The

- Btate, 5 Terg. 164, And sec ante, § 677,

% Ante, § 878.

4 Rex ». Greenacre, § Car. & P. 85.

% Taoyd ». The State, 42 Ga. 221; Peo-
ple v. Stakem, 40 Cal.f99.- . . -

9 Poat, § 71T et seq - - -

T 2 Eust P. C. 743, 744; 4 Bl Com.
88, 133; 1 Hale P. C. 6195 2 Hawk. P.C.
Curw. ed. p. 447, § 30;:Foster, 873. -
& The Biate v Butler, 8 McCorsd, 383.

15 2 Rast P. C. 744 ; Foster,375; 4 BL
Com. 188.. - .. . .

312 Rant P..C: T4, 746 Toster, 378,
874; 4:Bl. GCom. 188. And eee- Rex m
Wilkes, 1: Lesch, 4th ed. 108,2 East P. C.
746 ;' Rex w. Pollard, § Mod. 264, 265
Bee ants, § 668, . . .

13 Rex ». Solomons, .1. Moody, 292;
Rex . Pulham, § Car. & P. 280; Rex v.
Wheeler, 7 Car. & P::170;- Rex ». Hart-
all, 7 Csr. & P.475;: Rex v. Austin, 7- Car.
& P. 796. - And see Rexwv, Wyer, 1 Leackh,
4th od. 480.. The .crime of the receiver,
howevaer, is not, like.that of the prinpipal,
larceny ... People v. Mazwell, 24 Cal. 14
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William & Mary, and of Anne (A.». 1691-1706), are subsequent
to the settlement of the older colonies which became our original
States ; therefore, on principle, they are common law in not all
of the States.! But in most, and perhaps all, the legislative
power has made provisions, following the Hnglish ones, whereby
the receiving of stolen goods is punishable separately from the
larceny of them, either as felony or as misdemeanor.?

§ 700 a. Offence of Accessory i Felony.— The offence of an
-accessory, whether before or after the fact, is, like his prineipal’s,
felony.?

1I. .As to Treason.

§ T01. In General.— The books tell us, that there are no acces-
sories after the fact in treason ; but they who in felony would be
guch, are, in treason, prineipals. Yet these persons are practically
treated, by whatever name called, in every particular as accesso-
ries ; the charge in the indictment against them must specify the
accessorial nature of their offence, and they cannot be convicted
in advance of the one by whose direct volition the fraitorous act
was performed.t Evidently, therefore, it is a mere abuse of terms
to call them prineipals; for they are really accessories. The
English common law, however, makes them traitors ;% just as it
makes accessories after the fact in felony felons.

1 Kilty, in his Report of Statutes, 276; The Staie . Sanford,lNott&McC;
says: “ The 4th section {of the statute 512; The State ». Coppenburg, 2 Strob,

of William & Mary], which made the re-
ceiver of stolen goods an accessory to the
felony, did extend to the province [of
Maryland], as appears by cases of prose.
cutions under it, as did aleo those of 1
Anne, e, 9, and 5 Anne, c. 81, by which
such receiver was liable to be prosecuted
for a misdemeanor before the convietion
of the principal offender ; but both these
cases are provided for by the act of 1508,
e. 138" p.179,180. And see The State
v. Butler, 3 McCord, 383 ; Loyd v. The
State, 42 Ga. 221.

2 Bee Yeople v. Wiley, 3 Hl" N.Y.
194 ; Rohan ». Bawin, & Cush. 281; Com-
monwenlth v, Andrews, 2 Muss. 14 ; The
Btate v. 8. L., 2 Tyler, 249; The State o.
Coumeil; Harper, 53 ; The State #. Butler,
& McCord, 383; The State » Scovel, 1
Mill, 274 ; The State v. Harkness, 1 Brey.
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273 ; Commonwealth v. Frye, 1 Va. Cas.
19; The State ». Weston, ¥ Conn. 527 ;
Cassels ». The State, 4 Yerg. 149;
Wright ». The State, 5 Yerg. 164; Bwag-
gerty v. The State, 9 Yerg, 338; The
ftate v Ives, 13 Ire. 358 ; Commonwealth
v. Elisha, 3 Gray, 460; Bieber » The
State, 45 (3a. 569,

3 4 Bl. Com- 39; 2 Hawk. P. C. c. 20,
§ 11; Crim. Proced. IL. § 7. And see
Long v. The State, 1 Swan, Tean. 287;
ante, § 678,

1 1 Hale P. . 233, 237, 238 ; 2 Hawk.
P. C. Curw. ed. p. 437, 441, §3,14; 1
East P, C. 101 ; Kpster, 341 et seq.

5 DBensted’s Case, Cro. Car. 6588,

" There was doubt ancicatly, whether the

guilt of the receiver of a traitor rose

above misdemeanor. 1 Hule P. C, 288,

234; 2 Hawk. P. C. Curw. ed. p. 437, § 3.

CHAP. XLVIIL] ACCESSORY AFTER THE FACT. §704

§ T02. How in Statutory Treasons. — The English statutes of
treason were evidently intended to abolish all common-law trea-
sons ;1 yet they have not been always, in all respects, so inter-
preted? And if the view, that the accessory after the fact is
really guilty, not of his principal’s erime, but of a distinct one of
his own, suggested several sections back,? is correct, it follows,
that, where the treason is statutory, he is not a traitor under the
statute, but at the common law : just as, when a legislative enact-
ment forbids a thing, yet provides no penalty, the person violating
it is indictable at the common law, not under the enactment; or
as an unsuccessful attempt to commit a statutory erime is a com-
mon-law offence, — doctrines already explained in these pages.t

§ 703. Under United Btates Constitution — (Btate Constitutions).
— From this view it follows, that, under the Constitution of the
United States, and State constitutions on the same pattern, the
accessory after the fact is not a traitor. As against the United
States, we have seen, not only there are no common-law crimes,’
but the Constitution prohibits any thing not mentioned in it from
being made treason. Its words are : * Treason against the United
States shall consist only in levying war against them, or in adher-.
ing to their enemies, giving them aid and comfort.”® But—

Misprision. — Doubtless the receiver of a traitor is guilty of a
misdemeanor, within the act of Congress concerning misprision of
treason.” _

§ 704, In States having Common-law Offences. — Even in States
where the common law prevails, — if the question arises under a
constitution providing that treason against the State shail consist
only, &c., — the effect of the negative * only ” must be to exclude

1 8ee Rex v. Speke, 8 Balk. 868; 1
Hale P. C. 88, 89; 1 Gab. Crim. Law,
832 4 BL Com,76; 1 East P. C. 65; 1
Hawg, P.C. Curw. ed. p. 7, § 2.

2 4 Bl Com. Tucker ed. App. 16; 1
Hale P. C, 236, 237; 1 Gab. Crim. Law,
895, “You are deceived to conclude all
treasons be by the statuie of 25 Edw. 8;
for that statute is but » declaration of
certain treagons, which were treasons be-
fore at the common law. Fven so there
do remain divers other treasons at this
day at the common law, which be not ex-
pressed by that statute, ze the judges
can declare.” Throckmortons Case, 1

Harg. St. Tr. 63, 72, 1 Howell St. Tr.
869, 889. And Lord Coke, with this stat-
ute before him, said: * High treason is
either by the common law or by act of
Parliament ;” and he went on to men-
tion the receiving, comforting, and aid
ing of “any man who committeth high
treagon,” as an “ example ” of {reason at
the common law, 3 Inst. 138.

% Ante, § 692.

¢ Stat. Crimes, § 138; ante, § 287.
And see 1 Esat P, C, 06.

5 Ante, § 198,

8 Counst. U. 8. art. 8, § 8.

T Post, § 722.
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tommon-law treasons.? But in such States it would seem,
from principles already ‘laid: down,? that. the accessory after the
fact to the treason is-a felon. - Yet his felony must remain acces-
gorial to the treason, and retain also the peculiar quality of admit-
ting-¢he produrer to'sustain to it the same legal relation as the
doerd This question, however, both as concerns the States and
the United States, is one on which we have no light of authority ;
only there has been manifested: an ‘undefined repugnance to ac-
cepting in this country the entare Engl:sh doct.rme of accessorlal
{reason.*

IIL. As to Misdemeanors.

'§ T05. In- @eneral. ==Those who would: be accessories after the
fact in felony and treason-are not such in misdemeanor. When
their offénce is-cognizable at-all: by ‘the cnminal law, 11; is 1tseif &
distinét misdemeanor.t

§ 706. Sman Offencés. — There are nnder thls hea.d thmgs tno
smal} for the law’s notiee.?  -Therefore —

‘Receiving Vagrant — One charged with Bastardy. — No indictment
lies for entertaining a vagrant knowingly ;7 or for harboring one
against-whom there is a warrant'in a bastardy case; knowing him
to be guilty3 - Indeed, —

© § 707, Receiver in Other Misdémeanors. ~—If we were 1o look
merely for direct adjudications, we might doubt whether the
asstiting of B person, guilty of-any mere isdemeanor, to elude
justice; is cognizable by the criminal law. But —

- Becdpes -in ‘Misdemeanor; —~ A ‘gonstable has: been held to be
indictable for suffering & street-walker, delivered to his custody
by one of the night watch, to escape.? And we have seen,’ that,
generally, €scapes and: prison breaches are punishable when the
offence charged.or committed is a misdemeanor, the same as when
it is a felony.! : :

- 1 Stat. Crimes,'§ 151, 152 R - 8 Ante, § 212 et seq.
2 Ante, § 612. - 7 Rex v. Langley, 2 Ld. Raym. 790
3 Ante,'§ 612, 498, - -+ & ¥aughen’s Cask, Popham, 184, 2
4 Umted ‘Btates v. Burr; 4 Crmc]l Rol. Abr. 76.

469, 470, - 9 Rex ». Bootie, 2 Bur. 864 ; ». 0. nom.

- 8 3 Hawk. P: €. Cuiw. ed. p. 488,34 4; Rex v. Booty, 2 Eeny. 575.

1Hale P. C.684; 2 Eaet P. (. 078; Com- - ¢ -Ante, § 687.

monwealth ¢ Macomber, 8 Mass., 254 ; 11: And see Rex v Stokes, 5 Car. &P
Commonwealth’ v: Barldw, 4 Mass. 480; 148; Reg.-v. ‘Allan; Car. & M. 2046,
Stratton v. The SBtate, 456-Ind. 468, :
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In Prineiple. — What i3 conclusive in principle is, that, as we
shall see in the next chapter, the compounding of the higher mis-
demeanors is indictable ; and compounding is precisely of the
same nature as harboring, yet one degree further removed from
the act of the principal offender.! Since, therefore, the agree-
ment not to prosecute a person’ guilty’of & high misdemeanor is
indictable, much more must be the a.sslstmg of him to elude
justice.

§ 708. Law of this Sub-title little cultivated. — There is & reason
why this .branch .of the law has been practically neglected in
England; namély, that: the statutes.taking away clergy from
specific: felonies .did not wsually extend. to accessories after the
fact 32 therefore, if -auch. accessories wers: convicted, they. could
not be punished to any effect. So it became . common to overlook
their offence: altogether; and, this being the course in felony, the
game thing would naturally follow in misdemeanor, else he who
had harbored a small offender would be.in a.worse condition than
he who had harbored.a great one.

1 Ante, § 894, _ .2 § B1. Com. 89,
' 423
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CHAPTER XLIX.
COMPOUNDING.

§ T09. Bcope of this Chapter.— The subject of this chapter is
indicated on the * Diagram of Crime” 1 by F G K L. We there
see that compounding is a misdemeanor, and it extends through
the entire regions of Treason and Felony, and in part through
that of Misdemeanor.

§ 710. How defined. - Compounding crime is an agreeing with
one who has committed an offence not to prosecute him.?

Theft Bote.— A species of compounding was anciently called
theft bote, “ which,” says Blackstone, % is where the party robbed,
not only knows the felon, but also takes his goods again, or other
amends, upon agreement not to prosecute.” ¥ In very early times,
contrary to the later and present law, a person so condueting was
beld to be an accessory after the fact.*

How accessorial, — Still, in the sense discussed in the last chap-
ter, the offence of compounding is accessorial’ net after the man-
ner of felony and treason, but of misdemeanor,” where the
offender may be proceeded against without reference to any
prosecution of the principal.s

§ T11. Compounding of Treasom, Felony, Misdemeanor. — The
language of the books is general, that the taking of money to
forbear or stifle 2 eriminal prosecution of any sort, whether for
felony or misdemeanor, or, of course, treasen, is an indictable
offence.? Yet-—

CHAP. XLIX.] COMPOUNDING. : § 718

Small Offences.— Various teachings of the criminal common
law, already considered, show, that a misdemeanor may be so
small, or so much of the nature of a private injury,! as will ren-
der the compounding of it not indictable. But we have almost no
direct authority on this question?

§ 712, Compounding Penalties — (18 Hiix ). — The English st&t—
ute of 18 Eliz. ¢. 5, provided, says Blackstone, * that, if any per-
son, informing under pretence of any penal law, makes any
composition without leave of the court, or takes any money or
promise from the defendant to exeuse him (which demonstrates
his intent of commencing the prosecution to be merely to serve
his own ends, and not for the public good), he shall forfeit £10,
shall stand two hours in the pillory, and shall be for ever disabled
to sue on any popular or penal statute.” 3

How in our States.— This statute is sufficiently early to be com-
mon law in our States, while yet it is of & penal elass not gener-
ally so regarded. We have no decisions on the direct question
of its common-law foree,* or informing us what was the anterior
common law ; but we have, from an American judge, a dictum,
that **the compounding of pénalties is 'an offence at common
law,” — which, if in any degree correct, must be accepted with
modifications.’ A penal statute, imposing only a pecuniary
penalty, should make it very heavy to cause a compound-
ing under it, especially if the prohibited act is not malum in se,
indictable, aceording to just principles of jurisprudence. But, —

§ T13. Private Settlement under Banction of Gourt. - In the lan-
guage of Blackstone, * it is not uncommon, when a person is con-
victed of a misdemeanor which principally and more immediately

1 Aute, § 602.
2 The Siate v, Duhammel, 2 Harring.

© Del. 582 ; Bothwell v. Brown, 51 1il, 284,

2 4 Bl. Com. 1388; 2 East P. C. 748,
790; 1 Hawk. P. C. Curw.ed. p. 74, § 5.

i Anonymous, Sir F. Moore, 8; 1
Hawk. P. C. Curw.ed. p. T4, § 7.

& The State ». Dubamme]l, 2 Harring.
Del. 532 ; The State v. Henning, 33 Ind.

189.
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¢ Ante, § 692, T01.

7 Ante, § 705,

# People v. Buckland, 13 Wend. 592,

? Jonea v. Rice, 18 Pick. 440; Com-
monwealth . Pease, 18 Maes. #1 ; Plomer
v. Smith, 5 N. H. 563; Rex r. Stone, 4
Car. & P. 870; Colling » Blantern, 2
Wils. 341, 349; Joknson . Ogilby, 3 P.
‘Wms. 277, commented on, § Q. B. 318;
Train & Heard Freec. 136. And ses Por.

ter v. Jones, 8 Coldw. 818; Chandler ».
Johnson, 30 Ga. 86; Brown v. Padgett,
86 Ga. 609 ; Cannon »v. Rands, 11 Cox C.
C. 831 ; Golden ». The State, 49 Ind. 424,

I Ante, § 212 ot seq., 287, 247.

? See Fallowds v. Taylor, 7 T. R.475;
KReir v. Yeeman, 6 Q. B. 808; Golden w
The State, 48 Ind. 424. )

% 4 Bl Com. 186; 1 Russ. Crimes, 8d
Eng. ed. 182; 1 Deac. Crim. Law, 269;
Rex ». Crisp, 1 B. & Ald. 282; Rex ».
Southerton, 6 East, 126; Rex ». Goiley,
Buse. & Ry. 84, 1 Russ. Crimes, 3d Eng,
ed. 138 ; Beg. v. Best, 2 Moody, 124, 9
Car. & P. 808.

¢ Hilty deems that a part of this stat-
ute, not eaying what part, was received
in Maryland. Kilty Rep. Stats. 235,
The Pennsylvania judges do not mention
it among the statutes accepted in the lat-
ter State. Report of Judges, 3 Binn. 598,
621.

3 Collamer, J., in Hinesburgh ». Sum-
ner, 9 Vt. 23, 26. And see Edgcombe 0.
Rodd, 6 East, 204,

& Bee Hex v Crisp, 1 B. & AlM. 282;
Rex o. Southerton, ¢ East, 126; ante,
§ 711.
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affects .some individual,.as a battery, imprisonment, or the. like,
for the. court to.pexmit..the;defendant to speak with, the. prosecutor
befere: any judgment-is. pronounced ; and, if the prosecutor de-
clazes himself satisfied, {o:inflict-but & irivial punishment,” — a
proceeding, however, which this.commentator considers.danger-
ous, except in particular ccases, before.the higher courts.! Yet
the proeeeding is well established by Englishauthority2 And,-—
-+ Amends Mitigating Punishment. — Both in:England and the United
States, the court will take into its eonsideration; in determining
the. amount. of. punishmﬁnt, that the offender has shown repent-
ance by demg;a.ll in -his- power to: ‘repair: the wrcmg3 More-

CHAP. XLTX.] . COMPOURDING. ..} §:715
receive them back, but he wust not also agree to forbear prose-
cuting the offender. And it is believed that the right to take
amends applies in all other private injuries from public wrongs.!
Yet this does not justify a compoundmg under the guise of
amends.

Enforcing Agreements to fo:r‘bear Brosecution. — Under what cir-
cumstances a court will decline to enforce a private undertaking
to pay damages for acts done in committing a public offence, as
being :calculated - to obstruct the- eonrse:of ;justice,? is an inquiry
not lying in our present.path. -Ifyinarparticular case; the plain-
if is mot (permitied. to'prevail in his civil suit, he may still not

over,

. Btatutes. mﬁmmng Private Settlenient. <— In BOTHG: of our Sta.ﬁes,
leglslatlon has provided for the discharge of. the wrong-doer alto-
gother, in. e fow.special. uﬁ'encea, on his. ma.kmg fall repamuon to

the injured person.t

ot

«-§:T14. Reclaiming Stolen Goods—- 'l'arkh:g Amends. -—We have
:al_‘tisen,El 4hat.one from whom -geeds have been stolen may lawfully.

. 1 4 Bl Com. 333. [
* 1 Ross. Crimes, 3d Eng ed 182
Bedley ». Wingfield, 11 Eadt, 46; Ba.ker

o Fownsend, § Tannt. 4%2; Klrk Ta:

Strickwood, 4 B. & Ad. 421; Rex 2 Eng:
land, Cas. teinp., Hardw. 158 Reg. v.
Roxburgh,12- Cox- G C.-8; 2: Eng. Rep,
165, . Where . part. of the. penalty was
going to the crown, a motjon to permit
the defendant “to - compoeund -with -the
prosccutor was denied - afier .verdict: of
guilty ; “for the king’s: moiety of - the

penalty is veésted by the convietion, and

then it is too late to compound.” Brery
rI.ev:y.J.W.BlMS it

5 Beelay o ngﬁeld, 11 Enst 46,48;;

Rex v, Grey,. 2 Keay, 807, See: post
§ 048-950. .

.4 See Poople ».. Blshop, & Wend. 111 H

Bradway v. Le Worthy, 9. Johns. 361;
Price ». Van Doren, 2 Southard, 518.
In Goorgia the statute provides, that « it

shall:he lawful in .all crimisel offences:

egainat the person or property of the.eit-
izen, net:punishable -byfine. and jmypris-
onment, er/hy & mose sexere panalty, for
the offender to eettle the case with' the

prosecutor, upon the consent of the in-’

jured party being obtained, at any time
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B before. verdict.” . The statutory offence

of trading with a elave has been held not
to be so exclusively “ against the person
or property of the citizen” az to come
within the provision. Duunn e, The State,
15 Ga. 419. And see McDaniel v. The

“Btate, 27 -Ga. 187 ; Chandler v. Johnson,
89 Ga; 85; Statham ». The State, 41 Ga.

507. In Louisiana: “In all cases of as-

-sgult’ and battery and misdemeanors,

when the . parties: compromise, and the
prosecution iz withdrawn, no charges
ahall be brought against the parish; the
parties compromising shall pay all costa
in sach eascs ; it ahail be lawfal for the
Attormey-General or Districk Attorney to
enter a .polle prosequi” And, Nolla
Proseqgui.—— The court - has:held, that
the prosecuting officer -ia not bound,
under this statute,; to enter as of eouree a
nolle presequi whenever & case for as-
sault and battery has been compromised
batween the parties: he is to consult the
public goad, apd. act as in his judgment
it dsmands...'The Statev. Hunter, 14 La,
An. 71, Bee also.Bone » The State, 18
Ark. 109,
« B Aunte, §804. And see ante, § 699,

be indictable.

-:§ T15. Bxtortiom. «u Thera' ave extortions” by officers; and other
obstrustions .of publie- justice: by persons in-and:out of office,
anslogous to compoundingy and :punishable:on rneardy the - same
grounds, while not’ nsually -classed under thls title.?

. 1 Plumer v.. Smith, § N. H_.:553 ;_Bee.
ley ». Wingfield, 11 East, 46, 48; Baker
v. Townsend, 7 Taunt. 422, 426.

. % See Bell v. Wood, 1 Bay,-249 ;- Mxzi-
tocks v. Owen, & Vt. 42;. Plumer ».
Bmith, § N, H. §53; Cameron » McFar

land, 2 Car, Law Bepon 415} Cotley v. -

Williams, 1 Bailey, 683: Hinesburgh ».
Sumner, 9 Vt. 25, 26; Bailey v Buek, 11

“Vi: 252+ Stste Dank: » Moere; 2 Seuth-
ard, 470.;. Murphy ». Bottomer, 40 Misso.

87; Ford v. Cratty, 52 111. 313; Brown o.

Tadgett, 38 Ga. 609; Porter ‘v, Jones, €

Coldw. 318 ; Colline v. Blantern, 2 Wila.
241, 850 ;. Edgecombe v. Rodd, 5 East, 204;
Keir v. Leeman, 6 Q. B. 808, where there
‘is a general review: of-the autheritiesy
Fillowes -». Taylor,.7 T B.475; Kings- .
bury v. Ellis, 4 Cush. 578; Daimouth ».
Bennett, 16 Berb. 541; Kirk v Strick-
mood, 4 B: & Ad. 421 ; Logmis . Cline,

-

4. Bs.rb. 453 A, ma.n,aeculqdhls cuh:er
of stealing money, but did Kot set on Toos
any prosecution; the cashier -scknowl-
edged.thiat be:had omitted. to enter s ur-
tain sums, begged the employer nok to
expose him, and: gave his note, secuced
+ by his father’s tindorsement and mort-
gage, for the awount which he sajd he
‘had taken, The employer made no

-+ agrebmend: not 10 prosecute; neither did

he agree that the amount. po secursd wag
all which had been taken.. And it was
“held, that ‘the note was not extwted by
threats; and sras 1ot given to-corupound
a felony. - -Catlin ¢. Henton, § Wia. 476.
And see Reg. v. Daly, 9 Car. & I'. 342

5 9 Sewr Rex », Harrisgon, 1 East P. C

+382;: Bex ».Buekls,-1 Russ. Crimes, 34
Eng. ed. 408 ; ReguLoughrnn ICrnv!
& Dix C. C. 79 '
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CHAPTER L.
MISPRISION.

§ 716. Scope of this Chapter. — On the “ Diagram of Crime,”1
the subject of this chapter is represented by G H K. It extends
through the regions of treason and felony, but not into misde-
meanor.

§ T17. Meaning of “ Misprision.” - The word misprision is some-
times employed to denote ‘all such high offences as are under

- the degree of capital, but nearly bordering thereon.”2 The term
“ high misdemeanor,” however, belter conveys this meaning,
while the precision of our language is promoted by restricting
“ misprision ” to neglects; and such, it is believed, is the better
modern usage.

How defined.— Misprision of felony, therefore, is a criminal
neglect, either to prevent a felony from being committed, or to
bring to justice the offender after its commission.! Misprision of
treason is the same of treason.

Misprision of Mindemeanor — i3 unknown equa.lly m the facts
and the language of the law; because, for reasons already ex-
plained,* it is too trifling a dereliction from duty to engage the
attention of the tribunals.

Is Misdemeanor. — Misprision of treasom, on the other hand,
being an appendage to the highest crime, was anciently held to
be a common-law treason ; but now both it and misprision of fel-

- ony are misdemeanors.

§ 718. Two Ferms — The reader perceives, that the negleet
which constitutes & misprision may be in either of two forms, —

a neglect to prevent a treason or felony, or to bring to justice its

CHAP, L.]. : MISPRISION. § 720

perpetrator. Our law treats the two forms as of equal furpitude,
though few would regard them so in morals. By the laws of
Egypt, observes a learned historian, « whoever had it in his power
to save the life of a citizen, and neglected that duty, was punished
as a murderer,” — a provision which the same . authority deems
+ remarkably severe.”! By our law, it is not murder even for
one to stand by and see another murdered, without interfering,
where his will does not contribute to what is done? It is only
misprision of felony. But any law would be regarded as some-
thing more than “ severe ” which should condemn to the gallows
a man who was merely too slothful or toc humane to procure the
execulbion of another guilty of a capital erime.

§ 719. Misprision as to Libel.— Lord Coke says: *“If was re-
solved in the Star-chamber, in Halliwood’s Case, that, if one finds
a libel (and would keep himself out of danger), if it be composed
against a private man, the finder either may burn it, or presently -
deliver it to a magistrate ; but, if it concerns a magistrate or other
pubhc person, the finder onght presently to deliver it to a magis-
trate, to the intent, that, by examination and industry, the author
may be found cut and punished.”# This seems to carry the doc-
trine into cases of aggravated misdemeanor ; but there is no

" ground for believing that any courts of the present day would

follow this lead of the old Star-chamber.

§ 720, Doctrine of Misprision, stated.— The doctrine of mis-
prision, as now understood, is as follows: A man, to be respon-
sible for a crime directly committed by another, must give to the
eriminal act some contribution from his own willt But, i it is

" treason or felony, and he stands by while it is done without using

means in his power to prevent it, though his will does not conour
in it;® or, if he knows of its having been done in his absence,
yet neither makes disclogure of it to the authorities, nor does any
thing to bring the offender to punishment, — the law holds him
to be guilty of a breach of the duty due to the community and,
the government.®

1 Ante, § 602,

2 4 Bl Com. 119. See further, as to
the meaning of the word, ante, § 624,

1 Hale P. C. 434

+ Ante, § 212 et seq. 207, “It may
be the duty of & citizen,” aaid Marshall,
C. I, “to accuse every offender, and to
preclaim every offence which comes to
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his knowledge ; but the law which would
punish him in every case for not per-
forming this duty is too barsh for man.”
Marbury v. Brooks, 7 Wheat. 566, 575.

54 Bl. Com. 120; Eden Penal Law,
8d ed. 202. And see 1 Hale P. C. 371.
And see ante, § 710

T 1 Tyiler’s History, Boston ed. of ed. p. 440, § 10; Foster, 850; The State

1844, p. 87.

1 Connaughty v». The State, 1 Wia.
169; Burrelt ». The State, 18 Texas, 713;
ante, § 533, 634,

# Cage de Libellis Famosis, 5 Co. 125.

4 Ante, § 620; 2 Hawk. P. C. Curw.

v. Hildreth, 0 Ire. 440,

51 East P. C. 877; 1 Rusa. Crimes,
2d Eng. ed. 45; 2 Hawk. P. C. Curw. ed.
p. 440, § 10; Foster, 350.

$ 1 Russ. Crimes, 3d Eng. ed. 45; 1
East P. C. 139, 140; 2 Hawk. P, C. Curw.
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. '§ T21. Limt of Duty as ‘to- Misprisiosy,= ¥ow much & man, t0
avoid ‘the:iguilt of misprision,: must do-to- prevent a: crime,. oF
bring the offender: to punishment, it is difficult to atate ;; and
doubitless: the rule will vary with the mature and magnitude. of
the offence, and the kind and- degree.of-public provision.made
for searching: out and: prosecuting offenders.! Russell observes,
in accordance with the general language of the English hooks,
that “a man is bound to discover:the crime:to a magistrate with
all possible expedition ;" ? and- Lord Coke says, that, « if any be
present when a man is slain, and cwit to.apprehend the slayer, i

[

is @ misprision.” 3 'We saw in -4 Criminal-Procedure” what a
private person may do to arrest offendevs ;- bnt one is not always
indictable for not doing all:that the law permite.t . .-

© §'722. United Staten Statutss.-— The-statutes: of - the United
States make punishable both misprision of felony,®and misprision
of treason,® against the general governmeant.:s.c .. - . . .. =«
¢d. p. 444, 447, § 28, 20; 1 Hawk. P.C.. The State. o. Teigh, 8 Dev, & Bat. 127;
Curw. ed. p: 73, §2; 4 BL Com. 121,1 Long v. The State, 12 Ga. 203, :
Hale P. C. 871, 874, And seé ante; -*B8Inst. 139, - ° - - .~
§ 287-278. . - . . S + Crim. Proced. I. §164-172. . ...
" 1 And sec.ants, §.271.. : 5 R. 8. of U. S. § 5390.

2 1 Ruse. Crimes, 3d Eng. ed. 45. And - * Th. §6838.° C
soel East P, C.189;. -1 Hale P,-C. 8725 - 2 . [ - _
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CHAPTER LL
ATTEMPT,!

§ 723-726. Introduction.
T27-730. Gemeral Docirine of Adtempd.: .1 -
781-786. The Kind of Intent. .
'737-769. Kind and Extent 6f "Aet. ~ .
776, TT1. Coinbinatioh of ‘Actsnd Intest, - =
712, 772 a. Degree of the Offtnee.,: .+ . oo

§ 723. Scope of this Chapter.— The subject of this chapter is
indicated on the « Diagram of Crime ”2 by A B P.. Attempt, i%
is seen, is misdemeanor, extending through the Regions of Trea-
son and Felony, and partly through that of Misdemeanor.

' §'724. Indictable Endeavor short of Attempt. — In England, the
courts speak of indictable endeavors, which are too remote from
the accomplished crime intended to be termed attempts® Ng
satigfdctoxfy reason appears why they should. not be so termed;
but there is ample reason why they should be.t. In no American
case, the writer believes, has this English. distinction: been made.
And it is to be hoped that no judge among us will ever under-
take to introduce a refinement so absolutely without practieal
advantage. If it were accepted, the thing thus. receiving & new
name would be indicated on the « Diagram of  Crime ” by a line
drawn from some point between A and B to somepoint. between
P and A. The changs would not enlarge the criminal field, but
assign to a minuter space in it 8 new name. . . .

. §725. subject Intricate and Xmportant.— The subject of. this
chapter is alike intricate and important, The reports are full of
cases upon it, yet it is but imperfectly undérstoed by the. eourts.
As for text-books, there was no one, English or American, until
the present author wrote, which contained more than a few para-

1 For the pleading; evidenee, and - . % Ante F802. - -

practice:in attempt, see Crim: Proced. II. -~ "% Ante, § 485,488: - - .
§ 71 et seq. T " 4 Crim Proced, TL§ 7L : -
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graphs of loose and inadequate statements of doctrine. The
reader, therefore, will not object if in this chapter he is delayed
more with discussion than in some others.

§ 726. Order of the Chapter. — We shall consider, I. The (Gen-
eral Doctrine of Attempt; II. The Kind of Intent; IT1I. The
Kind and Extent of Act; IV. The Combination of Act and
Intent ; V. The Degree of the Offence.

1. The Greneral Doctrine of Attempt.

§ 727. Why indictable.—If a man undertakes to do a par-
ticular wrong of the indictable sort, and does some act toward it
but fails to complete what he meant, his evil intent and act
together constitute what is shown in the foregoing discussions to
be a common-law crime ;1 provided the act is not too trivial and
small for the law’s notice.? For the intent is sufficient, and the
adequacy of the act is the only further object of inquiry.® There-
fore, — '

§ 728. How defined. — An attempt is an intent to do & particu-
lar thing which the law, either common or statutory, has declared
to be a crime, coupled with an act toward the doing, sufficient,
both in magnitude and in proximity to the fact intended, to be
taken cognizance of by the law that does not concern itself with
things trivial and small. Or, more briefly, an attempt is an intent
to do a particnlar criminal thing, with an aet toward it falling
short of the thing intended

§ 729. Two Eiements.— An attempt, therefore, is, like any
other crime, composed of the two elements of an evil intent and
a simultaneous resulting act. As to—

The Act.— We have seen,® that an act may be evil in itself, or
evil by reason of the intent prompting it,% or being in itself evil
may be rendered more so by the intent. Now, in attempt, the
act may be either evil or indifferent in itself; but, whether the
one or the other, its special reprehensible quality, as an element in
this form of indicteble wrong, is derived from the particular

1 Ante, § 204-207, 435. " The State'r. Marshall, 14 Ala. 411; Cun-

2 Ante, § 212, 223 et seq. ningham v. The State, 4% Missis. 685.

3 People v. Lawton, 56 Barb. 126; - & Ante, § 434 et seq. and other places.
Cunningham », The State, 40 Missis. 685. ¢ Hex v. Sutton, Cas. temp. Hardw.

4 See Johnson #. The State, 14 Ga. 66; 370
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intent whence it proceeds. An aet which, whether more or less
evil in itself, is punishable when done simply from general malev-
olence, i3 not classed with attempt, but is a substantive offence.
If a man, from this sort of wicked impulse, does less of such an
act than the law requires to constitute the substantive offence, he
ineurs no criminal liability. But,—

Specific Intent. — An attempt is committed only when there is a
specific intent to do a particular eriminal thing, which intenf im
parts a special culpability to the act performed toward the doing.!
It cannot be founded on mere general malevolence. When we say
that a man attempted to do a thing, we mean that he intended
to do, speciﬁea]ly, it; and proceeded a certain way in the doing.
The intent in the n:und covers the thing in full ;2 the act covers
it only in part. Thus, -

§ 780. Murder — Attempt to Murder.— To constitute murder,
the guilty person need not intend to take life ;2 but, te constitute
an attempt to murder, he must so intend.*

Further Course of Disoussion. — The object of this introductory
sub-title is to give the reader a general view .of the subject before
entering on its minuter consideration. But what is said here will
be in substance repeated in the subsequent discussions of this
chapter.

I1. The Kind of Intent.

§ 731. 'Po do what, if done, would be Substantive Crime. —It is
but another form of foregoing propositions to say, thas, in attempt,
the intent must be specific to do some act, which, if it were fully
performed, would constitute a substantive crime® Therefors, as
just seen, — ' '

General Malevolence — is not sufficient, even though of a sort

‘1 Cunningham v. The State, 40 Missis,

685,

2 Post, § 785, 736 ; Eden Penal Law,

84 ed. 86, 87; Rex ». Boayce, 1 Moody,
29; Commonwealth v. Martin, 17 Mass,
859; The State v. Mitchell, 6 Ire. 350;
Reg. v. Btanton, I Car. & K. 415; Rob-
erte v. People, 19 Mich. 401 ; The State
v, Jeffereon, 3 Harring. Del. 671 ; Reg. v
Cox, 1 Fost. & F. 664, And see Reg. v,
Adams, Car. & M. 200 ; Reg v. Fretwell,
YOL. I. 28

Leigh & C. 443, 9 Cox . C. 471; Salli-
vant v. The State, 3 Eng. 400.

% Vaol. TL § 676,

1 Vol. II. § 741; post, § 736; Maher
v. Peopie, 10 Mich. 212; Slatterty ». Peo-
ple, 58 N. Y. 364; Reg. v. Lallement, 8
Cox C. C. 204; Henderson v. The State,,
12 Texas, 5253; Reg. v. Donova.n, 4 Cox
C. C. 399.

& As to what is meant by “ substan-
tive crime,” sece anto, § 658,

433



§ 783 DIVISIONS AND DISTINCTIONS. [BoOK VL

which, added to the appropriate act, would constitute an ordinary
substantive offence. So-—

Civil Wrong. — We saw, under & previous title,! that sometimes
an act is indictable when the intent is no more than to eommit a
mere civil wrong. That doctrine applies only to substantive
offences, not to attempts. Buf, —

Entire Crime — (Rape). — The offender’s purpose must be to
commit an entire substantive crime ; as, if the alleged offence is an
assault with intent to commit rape, he must, to be guilty, have
meant to use force, should it be necessary, to. overcome the
woman's will.?

§ 782. Change of Purpose. — A crime, once committed, may be
pardoned, but it cannot be obliterated by repentance In reason,
therefore, if 3 man resolves on a eriminal enterprise, and proceeds
so far in it that his act amounts to an indictable attempt, it does
not cease to be such, though he voluntarily abandons the evil
purpose.! This doctrine may not be established absolutely beyond
controversy by the authorities, but it is reasonably so. Thus,—

§ 783, In Rape.— If a man assaults a woman fully intending
to ravish her, but this intent subsides before the act is committed,
and he desists, he may still be guilty of assault with intent to
commit rape® Or if, after he has made the assault with the

CHAP. I1.] ' ATTEMPT. § 734

intent to ravish, the woman, who had resisted, yields voluntarily,
so that there is no rape, the offence of assault with intent to com-
mit rape, which had been perpetrated, remains.! But-—

Purpose abandoned before Attempt. —If, in these cases, the
criminal purpose is abandoned before enough of the evil act is
done to constitute an attempt, guilt, of eourse, is not incurred.2

§ 734. Intent presumed — Tendency of Act.— It is a rule of
eriminal evidence, that & man is presumed to intend the natural,
necessary, and even probable consequences of what he intention-
ally does ; and that, in some circumstances, the presumption is
conclusive Upon this prineiple, —

Substantive Crimes — (Libel — Bawdy-house — Forgary — Perjury
—:Hinderlng Witness, &ec.). — Some acts are made substantive
cerimes, not 80 much on account of their inherent evil, as of their
tendency to promote ulterior mischief. Thus, libels are indicta-
ble, because they tend to break the peace,! or to corrupt the publie
morals, or to stir up sedition against the government;? bawdy-
houses, because their tendency is to corrupt the public morals ;
forgeries, as tending to defraud individuals ¢ or the public; false
oaths and affidavits employed in judieial proceedings,’ preventing
the attendance of witnesses,® and the like, because they are calen-
la?ed to pervert public justice; and illustrations of this sort
might be multiplied indefinitely.® Here, if a man intentionally

1 Ante, § 208.

2 Taylor o. The State, 50 Ga. 79;
Reg. v. Wright, 4 Fost. & F. 967.

8 ¥ol. IL. § 1028, 1122; Common-
wealth v. Tobin, 108 Maes. 426, 429.

4 See the cases to the next section;
aleo The State ». McDaniel, Winston,
No. 1, 240; observations of Gibeon, C. J.,
in Shannon ¥ Commonwealth, 2 Harris,
Pa. 226. Under Foreign Codes.— The
I’russian penal code, following that of
France, declares, as stated by Mr. S8an-
ford, that “an attempt is only punish-
gble when the same is manifested by
acts which constitute a c wement
of execution, and when the consumma-
tion is hindered only hy circumstances,
independent of the will of the auther.”
‘Banford Penal Codes in Europe, 6. So,
by the penat code of Spoin, * Criminal
attempt ie & direct coramencement of ex-
scution, by external acte, the realization
of which is hindered by causes indepen-
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dent of the will of the author.” Ib. 122
And by the Austrian code, “ Criminal
attempt is punishable when the criminal
has committed an action leading to the
commission of a ecrime, which crime,
however, was hindered by some circum-
stances independent of the will of the au-
thor. . . . An sttempt exists also when
a person endeavors to persuade another
to a crime which he dpes not commit.”
Ib. %6, But these codes cannot control
the principles of an unwritten jurispru-
dence.

# Lewis r. The State, 356 Ala. 380, 380,
In delivering the opinion of the court,
Stone, J., said : ¢ If the attemnpi was in
fact made, and had progressed far
enough to put Miss Ozlery [the prosecu-
trix] in terror, and render it necessary
for her to save herself from the consmm-
mation of the attempted outrage by
flight, then the attempt was complete;
and an afterabandonment by the de

d?es the. thing, he cannot be heard to say, in his defence, that he
did not intend the ulterior mischief.® And thence it is that these
wrongs are substantive crimes, instead of attempts.

fendant of hie wicked purpose, if he had
proceeded thus far, conld not purge the
crime.” See Taylor o. The State, 60 Ga.
79. ‘So, if one endeavoring to ravish a
woman is frightened off by persons com-
ing in angwer to her cries, he is still
lifhle for attempting to commit rape.
The State ». Elick, 7 Jones, N. C. 68,

1 The State ». Cross, 12 Iowa, 66:
post, § T66. '

2 Pinkard v. The State, 30 Ga. 757.

¢ Crim. Proced. I. § 10680.

* Hodges v. The State, 5 Humph. 112;
ReE. E Nun, 10 Mod. 188,

® Rex v. Woodfall, LofR, 776; W
Lovett, O Car. & P. 462 03 Reg-o

® Beg. v Marcus, % Cir. & K. 856;

Rex » Ward, 2 Ld. Raym. 1461, 1469
People ». Genung, 11 Wend. 18.

T Omealy v Newell, 8 East, 364;
Hamper’s Case, 3 Leon. 230. -

8 The State ». Carpenter, 20 Vt, 9.

Y See Williams v East India Com-
pany, 3 Enst, 192, 201 ; Reg. v. Chapman,
1 Den. C. C. 432; The State ». Taylor, 3
Brev. 243; Smith r. The State, 1 Stew.
606 ; Holmes’s Case, Cro. Car. 876; Bare-
field v. The State, 14 Ala. 603; Reg. v
Darby, 7 Mod. 100; Rex v. Thilipps, 6
East, 464 ; Reg. v. Renshaw, 11 Jur. 615 ;
Bmith’s Case, 1 Broun, 240; Gibeon’s
Case, 2 Broun, 366. :

W And eec Reg. v. Gathercole, 2 Lewin,
237; The State », Nizon, 18 Vt. 70; Rex
v. Farrington, Russ. & Ry, 207.
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- § 735.  Tendency of Act as Evidence of Intent.— On an indict.
ment for a technical attempt, the jury may take into view the
nature of an act proved, to deterinine the intent which prompted
it. And the court will instruct them, that the defendant should
be presumed to have intended the natural and probable conse-
quences of his act.! But—

Intent in Faot— (Iotent n Law not adequate). — They cannot
go further. The doctrine of an intent in law, differing from the
intent in fact, is not applicable to these technical attempts ; and,
if the prisoner’s real purpose were not the same which the indict-
ment specifies, he must, according to views already explained,?
be acquitted.? To hold otherwise would be unjust and absurd.
For the charge is, that the defendant put forth an act whose
criminal quality or aggravation proceeded from a specially evil
intent prompting. it;* and, in reason, we canpot first draw an
evil intent from an act, and then enhance the evil of the aet by
adding this intent back agsin to it. There are a few cases®
which seem to overlook this truth, and even possibly to deny it;
but it is sustained by the clear preponderance of judieial author-
ity, English and American.® Thus, —
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§ 736. In Homloide.— There are, as already said, circumstances
wherein the unintended taking of human lifs is murder. = Yet
there can be no attempt to murder, except where the death of
the victim was meant.? - For example, “if one from a housetop
recklessly throw down a billet of wood upon the sidewalk where
persons are constantly passing, and it fall upon a person passing
by and kill him, this would be by the common law murder.. But
if, instead of killing, it inflicts only a slight injury, the party
could not be convicted of an assanlt with intent to commit mur-
der ;3 since, in fact, morder was not intended. -Again, —

In Burglary. — If -one, to commit a- misdemeanor in another's
dwelling-house, breaks and enters it: at night, he does not thereby
become guilty of burglary, which requires an intent to commit
a felony,* though unintentionally his act therein amounts to a
felony. He may be convicted of the unintended ‘felony done
therein, but not of burglary.’ On the other hand, —

Name of Crime — Thing meant no Crime. — The name of a ¢rima
is no part of it.5 Therefore one, to be guilty of an attempt, is not
required to have in mind the name of a wrong meant. He need
only contemplate the doing of 'a thing which the law holds to be
an offence. And he is guiltless of the attempt if it is not such,

1 Reg. ». Jones, 9 Car. & P. 268; The
State v Davis, 2 Ire. 158; Cole v The
State, 5 Eng. 518; Rex » Howlett, T Car.
& P. 274 ; Rex v Holt, 7 Car. & P. 518;
Jeff v. The State, 37 Missis. 821 ; Jeff ».
The Stite, 3¢ Misgis. 593, And see Rex
¢. Moore, 3 B. & Ad. 184 ; Rex v Bailey,
Rusa. & Ry. 1; Southworth v. The State,
b Conm. 325; The State ». Jefferson, 3
Harring. Del. 571; Dains ». The State, 2
Humph. 439. Said Campbell, J., in a
Michigan case : * The intent to kill must
undonbtedly be established as an infer-
ence of fact, to the satisfaction of the
jury ; but they may draw thatinference,
ae they draw all other inferencea, from
any fuet in evidence which, to their
puinds, fairly proves its existence. In-
tentions can only be proved by acts, as
juries eannot look into the breaat of the
criminal.” People ». Scott, 8 Mich. 287,
296, .

2 Ante, § 728-730.

1 Reg, v. Ryan, 2 Moody & R. 213,
overruling Rex ». Lewis, 6 Car. & P. 161;
RBex v. Duffin, Russ. & Ry. 365; Rex w.
Thomas, 1 Leach, 4th ed. 330, 1 East P.
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C.417; Rex ». Holt, 7 Car. & P. 518;
Mooney 0. The State, 33 Ala. 419 ; Ogle-
tree ». The State, 28 Ala. 693; and cases
cited ante, § 729.

i Ante, § 729,

5 The State v. Bullock, 13 Ala. 4187
MeCoy ». The State, 3 Fng. 451; Rex v
Jarvis, 2 Moody & R. 40; The State ».
Beyden, 13 Ire. 505. .

& The State ». Jefferson, § Hatring:
Del. 571; Moore v. The State, 18 Ala.
532; Reg- ». Sullivan, Car. & M. 209,
Reg. v. Crase, 8 Car. & P.541; Rex ».
Holt, 7 Car. & P. 518; Rex v. Mcllhone,
1 Crawi. & Dix C. C. 166 ; Rex » Keliy,
1 Crawf & Dix C. C. 186; People w
Shaw, 1 Parker C. C. 327; Davidson w.

The State, 9 Lumph. 455 ; and see The
State ¢, Hailstock, 2 DBlackf. 267 ; Dains

v. The State, 2 Humph. 439; Cole ».
The State, 5 Eng. 818; Rex » Hunt, 1
Moody, 987 Reg. » Stringer, 2 Moody,
261; Reg. . Nicholls, 9 Car. & P. 267;
Reg. v, Griffiths, 8 Car, & P. 248; Rex =
Davis, I Car. & P. 308; Rex ». Mogg, 4
Car. & P. 864; Hoberts v, People, 19
Mich, 401; People v. Woody, 48 Cal. 80

though he supposes it is.” - Thus, —
Attempts at Murder and Manslavghter, distinguished. — One who
assaults another, meaning to take his life, becomes guilty of an

And see the cases in a previous nole to
this section, and ante, § 729,

1 Ante, § 314, 780.

? Bimpson ». The State, 59 Ala. 1;
Bmith . The State, 2 Lea, 614, 617; The
SBtate v. Seymour, 1 Houst. Crim. 508;
Washington v. The State, 53 Ala. 29;
The 8tate ». Neal, 37 Maine, 468; Seitz
v. The State, 28 Ala. 42; Rapp » Com-
monwenlth, 14 B. Monr. 614; The State
voBeaver, 5 Harring. Del. 508; Ogletree
v. The State, 28 Ala. 695; Jeff ». The
Btate, 37 Missis. 321; Walker v. The
State, 8 Ind. 200; Morman r. The State,
24 Missin, 64; The State v. Stewart, 29
Misso, 419; KEing » The State, 21 (a.
220. Btatutory Modificationg. — There

are Btates in which this Joctrine is more

or less modified by statates; as, in Tex-
as, “Whenever it appears upon n trial
for aseault with intent to murder, that
the offence would have been murder had
death reenlted therefrom, the person

committing such assault iz deemed to
have done the same with that intent™
Wilson ». The State, 4 Texas Ap: 637,641
Daniels. ¢. The State, 4 Texas Ap. 420,
430. And see Pugh v, Tle State, 2 Tex-
as Ap. 539; Stapp » The State, 3 Texas
Ap. 138; Gay v. The State, 3 Toxas Ap,
188 ; King v. The State, 4 Texas Ap.5d;
Ewing ». The State, 4 Texas Ap. 417;
Johnson v, 'The State, 4 Texan Ap. 598:
Fergusvn v. The State, 6 Texas Ap. 504 ;
Walker . The State, 7 Texas Ap. 627,

8 Moore ». The State, 18 Ala. 532.

4 Ante, § 559; Vol I1. § 90.

4 2 Fast 1. C. 509; Rex », Dobbs, 2
East P. C.513. And see Rex r. Thomas,
1 Leach, 4th ed. 330, 1 East P. C. 417;
Rex v. Trusty, 1 East P. C. 418; The
State v. Eaton, 3 Harring. Del. 654.-

% Crim. Proced. L § 416; ante, § 509.

7 Post, § 747, 7458, 753; The State »
Brooks, T6 N. C. 1. See United Statea n
Tharp, 8 Cranch C. C. 390, :
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assault with intent to commit murder, or to commit manslaughter,
according as the killing would be the one or the other if effected ;
and it is neither, if, under the circumstances, the killing would
not be an offence! To illustrate: where an officer, having a
proper warrant, undertakes to arrest a man, the latter by killing
bim to prevent being taken, commits murder;? or, if the assault
which was meant to kill fails, the offence is assault with intent
to murder ; while yet the offender may not know whether the
officer has a warrant or not, and therefore whether he is himself
endeavoring to perpetrate murder or manslaughter. But if the
officer, where a warrant is required, has none, then the offence of
the man who meant to kill him and failed will be assault with
intent to commit manslaughter, He eannot be convicted of
assault with intent to murder? For a like reason, —

- In Rape. — One does not become guilty of assault with intent
to commit rape, where, under the circumstances, an actial viola-
tion of the woman’s person would not be rape.t Again, —

Shooting at One to kill Another. — If 4 man, to murder A, shoots
at B, whom he mistakes for him, still, though he intends to take
the life of A, he also intends to take the life of the one at whom
he shoots, namely, B ; and, if the charge from his gun inflicts
only a wound, he may be convicted of wounding B with the intent
to murder B5 And, —

Shooting intoe Crowd.— If he discharges loaded arms into a
group, to inflict grievous bodily harm generally, and wounds one,
ke becomes guilty of wounding this one with intent to do him
grievous bodily harm.®? The greater includes the less.

1 And see Vandermark v, People, 47 meant an intent to murder. DBradley .

1. 122

? Vol IL § 652,

t Commonwealith ». MecLgughlin, 12
Cush. 815; Mitton’s Case, 1 East P. C.
411.  And see Rex ». Payne, 4 Car. & P,
568; Rex v Cuorrzn, 3 Car & I, 397:
Sharp v. The State, 19 Ohio, 379; Nancy
v. The State, 6 Ala. 483. Tntent to Kill
— There ig a difference between an intent
to kill and an intent to murder: the for-
mer may exist where the party intends
only such killing as emountis to man-
slanghter. People v. Shaw, 1 Parker C.
C. 827; The State ». Nichols, & Conn.
496; Nancy ». The State, § Ala. 483;
Bonfanti ». The State, 2 Minn. 123. It
peems, however, to he the doctrine in
Misgiseippi, that by an intent to kill is
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The State, 10 8in. & M. 615. See Morman
v. The State, 24 Missia. 64 ; post, § T47.
4 People v. Quin, 50 Barb. 128;

- Rhodes v. The State, 1 Coldw. 351 ; Peo-

ple ». Brown, 47 Cal. 447; The State v
Brooks, 76 N. C. 1 ; Johnson ». The State,
63 (Ga. 855; post, § 746.

& Reg. ¢. Smith, Dears. 659, 25 Law
J meMCC.29 7 Cox C C. 61, 1 Jur
%. 8. 1118, 33 Eng. L. & Eq. 5(7; Reg. =
Stopford, 11 Cox C. C. 643; The State
v. Gilman, 69 Maine, 163. But sce Lace-
field ». The Siate, 84 Ark. 276, See
Commonwealth ¢. Morgan, 11 Bugh, 601,
Reg. v, Howlett, 1 Fost. & F. 91.

5 Reg. v Fretwell, Lelgh & C. 443, 9
Cox C. C. 471. And see The Siate ».
Sloanaker, 1 Houet. Crim. 62.
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II1. The Kind and Extent of the Act.

§ T37. In General. — Qnuestions of the gravest difficulty, in-
volving some conflicts of judieial opinion, and a few departures
from sound doectrine, present themselves under thiz sub-title.
But the general proposition is plain, that any act sufficient in
turpitude for the law’s notice, and near enough to the offence
intended to create an apparent danger of its commission, will;
when done in pursuance of the intent described under the last
sub-title, complete the criminal attempt. But this proposition
can furnish practical help only as it is made definite by a com-
parison with the adjndications and the other principles governing
them. '

Offender in Condition to perform. — It is of no consequence that
the person accused was not in a condition to do the eriminal thing
which he meant,! if he appeared to be, and thus created the rea-
gonable apprehension reguired.

§ 738. Adaptation of Means.—Some of the cases, particularly
some of the English ones, seem to proceed on the idea, that the
means employed must be really adapted to the accomplishment
of the end, and not merely apparently so?2 DBut this, we shall
see,? is not the true doctrine; for the alarm created by the en-
deavor is the same whether the means are really adapted or only
appear to be. And generally the reason why an attempt is not
effectual is because of some occult inefficacy of the means. Thig
doctrine would overturn the law of attempt itself. But, —

§ 789, - Act foreign to Purpose — Too Remote.— If one, from a
wicked purpose, does an act quite foreign to what he intends, he
creates no apparent danger that his intent will be executed, and

1 Tn the Indiana case of Kunkle 2.

The State, 32 Ind. 220, 230, 231, Elliott,

J., after referring to the earlier case of
The Btate v. Swails, 8 Ind. 624, observes:
“If the case is to be understood as lay-
ing down the broad proposition that, to
constitute an assault, or an assault and
battery, with intent to commit a felony,
the intent and the present ability to exe-
cute must necessarily be conjoined, it
does mot command our assent or ap-
proval. . . . Buppose an aseault and bat-

tery is perpetrated om a woman, with
intent t6 ravish, and she proves the
sironger of the two, and thereby preventa
the accomplishment of the object in-
tended. The failure resulis alone from
the want of the present ability to accom-
plish the end ; and would it be contended
that the party could not, in such & ease,
be convicted of the felonious intent ¢ **

? Rog. v. Sheppard, 11 Cox C. C. 802;
The State v. Napper, & Nev. 113,

& Pout, § 740 ct seq.
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evidently he does mot become guilty of an attempt. And it is
the same if an act, though adapted, does not proceed far enough
for the law’s notice.!

§ 740. How, in Principle, determine Indictability.— The follow-
ing view will be belpful. An intent to commit a substantive
crime having been shown to exist, the prisoner cannot, as we
have seen,? complain though he is made to suffer the full punish-
ment for the act intended, while yet he has been unable to take
even one step toward its performance. And, as said in an old
case, “in foro conscientie the attempt is equal with the execution
of it:” % But, to justify the government in punishing the intent,
it must have developed itself in something done, whereby society
has received an injury# There are cases, as disclosed .in a pre-
vious chapter, wherein, while a person is intending fo do one
wrong, he, failing in it, does another ; and then, as a general rule,
he is punishable for the wrong done, as a substantive offence.
But where the thing done does not amount .to such substantive
offence, it is a criminal attempt, if the doing has proceeded far
enough for the law’s notice, and is also of a kind from which the
community suffers. And the community suffers from a mere

" alarm of crime.

§ 7141, Discussions of Cases and Doctrines ; —

Attempted Pocket-picking and Abortion in England.—The cases
are not all reconcilable with any uniform principle. Thus, in
England, some defendants having been, in 1864, convicted of an
attempt to commit larceny from a woman by picking her pocket,
the conviction was held to be wrong, because no evidence had
been produced, nor was it submitted to the jury to find, that she
had in her pocket any thing which was the subjeet of larceny.®
But, in 1846, it having been made punishable by 7 Will. 4 &
1 Vict. e. 85, § 6, unlawfully to “ use any instrument ™ * with
intent to procure the miscarriage of any woman,” one was held
to be guilty, though the evidence showed affirmatively that the
woman, supposed to be pregnant was not so in fact.” The acut-

1 Ante, § 112 et seq. intimated that this wouid be punishable

2 Ante, § 325 et seq- on the distinction stated ante, § 455, 436,
3 Rex » Kinnersley, 1 Stra. 193,198, 724 1 Russ. Crimes, 5th Eng. ed. 192,
¢ Ante, § 204, 384, note; Archb. Crim. PL. & Ev. 18th ed. 382.
5 Ante, § 823 et seq. T Reg. ». Goodhall, 1 Den. C. C. 187;

¢ Heg.v. Colline, Leigh & C. 471. Con- 5. . nom. Reg. v. Goodull, 2 Cox C. C.

tra, in the United States. See post,§ 743, 41; s . nom. Reg. +. Goodehild, 2 Car.
744, The English text-books have since & K. 203. In the earlier case of Rex o
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est understanding could not reconcile these two cases, — the one,
for putting the hand into the pocket, but not finding there any
thing to be removed ; the other, for penetrating to the womb, yet
not discovering an embrye or fetus.to be taken away —and the
differing decisions must have sprung from opposite views in
the two benches of judges. But he who adopts the line of argun
ment indicated in our last section will readily choose between the
two decisions. It being accepted.truth, that the defendant de-
serves punishment by reason of his criminal intent, no one ean
seriously doubt that the protection of the public requires the
punishment to. be administered, equally whether, in the unseen
depths of the pocket or the womb, what was supposed to exist

was really present or not.

8Scudder, 1 Moody, 216, the indictment
being for administering a drug to a wo-
man with intent to procure an abortion,
contrury to 4% Geo. 8, e. 58, § 2, it was
held, ** that,” in the language of the re-
port, * the statute did not apply when it
appeared negatively that the woman
wag not with child” But the termes of
the siatuie were, * with intent, &e., to
cause and procure the miscarriage of any
woman then being quick with child.” Ob-
viously thie decision was required by the
express atatutory words. See alse Rex
v. Phillips, 3 Camp. 76; Rex ». Phillips,
8 Camp. 8.

1 1, In the sécond edition of Bennett.

& Heard’s "“Leading Criminal Cases,”
vol. il. p. 482, 483, Mr. Heard has fallen
into a singuniar misspprebension, which,
as it peeurs in & book of much value, ex-
teusively hefote the profession, it be-
comes necessary for me to correct. He
quotes this section of mine, and adds:
“ Obviously the decision in Regina o.
Goodhall [miscarriage] was required by
the express language of the siatute.
The writer's reference to » statute, at
this place, has pothing to do with the
case, as perhaps he did not mean to be
undersiood that it had; it having been
enacted fifteen years after the decision
was pronounced.] And jt is equally ob-
vious that the decisien in Regina ». Cal-
lins {pocket-picking] was required by the
express language of the indictment. The
twir enses are thus reconciled. Daoring
the argument in Regina w». Collins,

Crompton, J., szid: ‘It is important to
notice how the indictment is framed,
The prisoners are charged with putting
their hands into the pocket ¢ with intent
the property of the eaid woman in the
said gowm pocket then being from the person
of the said woman to steal.”’ As the
patting a hand into a pocket with intent
to stead iz elearly an act accompanied by
a criminal intent, though there be noth-
ing in the packet, it is a common-law
misdemeanor, and & connt should in cases
of this kind be framed to meet this view
of the case. And the counpel for the
prisoner argued, ¢if the goods had not

‘been specifled as in the said gown pocket

then being, an indictment might perhaps
lhave been framed which would have
been supported by the evidence,' Cock-
burn, C.J.: ‘This case is governed by
Regina v. McPherson, Dears. & B. C. C,
197, T Cox €. C. 281. That case pro-
ceeds on the ground that yom must prove
the property as laid.' 9 Cox C. C. at p.
499.”

2. T zhall now show that Mr. Heard is
mistaken in both branches of his propo-
sitien. The decision in Reg. ». Goodhall
was not required by the express langnage
of the statute, nor did it proceed on any
such ground ; and the decision in Reg. ».-
Colline was not required in fact, and was
not understood by the judges to be re-
guired, by the express language of . the
indictment. _

3. As to the latter case, it containg no
two such connected sentences as My
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§ 742. Unseen Impediments, in Reason how regarded. — A further
word, as to how an unseen impediment shonld in legal reason be

Heard puts into the mouth of Cockburn,
C. J.,, or theit equivalent in meaning, but
the contrary. As Mr. Heard relies on
the report in Cox, whose series iz not
deemed regular, or consequently of the
highest authority, whatever be its intrin.
sic merit, I shall quote from this source
the whole of the maturc opinion of the
court, as delivered by Cockburn, C. J,,
at the rendering of flnal judgment. He
sald: *“ We are all of opinion that this
conviction cannot be sustained; and, in
a0 holding, it is necesaary to observe that
the judgment proceeds on the assumnp-
tion that the question, whether there was
any thing in the pocket of the prosccu~
trix which might have been the subject
of larceny, does not appear to have been
left to the jury. The case was reserved
for the opinion of the court.on the gques-
tion, whether, supposing a person to put
his hand into the pocket of anather for
the purpose of larceny, there being at the
titne nothing in the pocket, that is an at-
tempt to commit lareeny ? We are far
from saying, that, if the question whether
there was any thing in the pocket of the
prosecutrix had been left to the jary,
there was not evidence on which they
might have found that there was, and in
which case the conviction would Lave
been affirmed. But,sssuming that there
was nothing in the pocket of the prose-
cutrix, the charge of attempting io com-
mit larceny cannot be sustained. The
case is governed by that of Reg. v. Me-
Pherson, and we think that an attempt
to commit & felony can onty be made out
when, if no interruption had talen place,
the attempt could have been carried ous
successfully, and the felony completed of
the attempt to commit which the party
is charged. In this case, if there is noth-
ing in the pocket of the prosecutrix, in
our opinion the attempt to commit lar-
ceny cannot be established. It may be
illustrated by the case of a person going
into a room, the door of which he finds
open, for the purpose of stealing what-
ever property he may find there, and
finding rothing in the room, in that case
ng larceny could be eomunitted and there-
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fore no attempt to commit larceny could
be committed. In the absence, therefore,
of any finding by the jury in this case,
either directly, or inferentially by their

verdict, that there waa any property in

the pocket of the prosceutrix, we think
that this conviction must be quashed.”
And that this learned Chief Justice ex.
pressed no such idea as the words inter-
polated by Mr. Heard import, but quite
the contrary, ia further apparent from
what appears in the same report of the
ground taken by the counsel for the de-
fendants. * For the defence, it was con-
tended that to put a hand into an empty
pocket was not an attempi fo commit
feiony, and that as it was not proved af-
firmatively that there was any property
in the pocket at the time, it must he
taken that there was not, and as larceny
was the stealing of some chattel, if ihere
wae not any chattel to be stclen, putting
the Land in the pocket eould not be con-
sidered ss » step towards the completion
of the offence.” p. 447,

4, But Mr, Heard professes to tell us
what Cockburn, C. J., said at the urgu-
ment. If he said apy thing contrary to
his deliberate opinion prengunced at the
rendering of final judgment, it should be
disregarded. But he did not. Accord-
ing to Cox, when the case of Reg. v. Me-
FPherson was mentioned at the argument,
he remarked: ** That case proceeds on
the ground that you must prove the
property az laid.” He is not reported to
have obeerved also at this time that the
case under consideration must be gov-
erned by that one. He said so, indeed,
at the rendering of final judgment. Bug
he never said the two things in connece-
thon, as Mr. Heard reports him to have
done. Now, if the rcader will look into
Reg. v- McPherson {Dears. & B. 197,
post, § 767), he will see the explanation.
Two points were discussed in it: first,
whether the matter ag proved constituted
in law a criminal attempt; secondly,
whether, if it did, there could be a con-
vietion on the indictment gs drawn. And
the judges intimated opinions in the neg-
ative on both these points. When, there
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regarded, will be helpful on this most difficult part of the doctrine
of attempt. We have seen, that, if what a man contemplates

fore, at the argument of Reg. ». Collins,
this case of McPherson was alladed to,
and the learned Chief Justive used the
words reported, he had one peoint in
mind ; and, when he referred to it in de-
livering final judgment, ke had in mind
the other point. This is an obvious ex-
planation, assuming the report in Cox to
be correct, which quite likely it is. But
ua these words, if employed at the argu-
ment, might mielead a reader who did
not look inte McPherson’s case, when
this case of Collins came to be reported
in the regular series (Leigh & C. 471),
the learned Chief Justice seemns to have
taken care that the words should be
struck out. At all events, they are not
to be found in the regular. report.

B. Again; it is Iwpossible that any
legal tribunal eould have seriously enter-
talned so untenable a position as is at-
tribuied to this court by Mr. Heard.
None of the reports of this case give the
words of the indictment under marks-of
quotation ; bug, I have compared the re-
ports of Cox and of Leigh & Cave, and
they agree in saying, that the prisoners
were tried, &c.," on an indictment which
stated that they unlawfuelly did attempt
to commit & certain felony ; that is to
gay, that they did then put and place one
of the hands of each of them into the
gown pocket of a certain woman, whase
name is to the jurors wnknown, with in-
tent the property of the said woman, in
the said gown pocket then being, from
the person of the said woman to steal,
&o,” Now, if it ie in matter of law an
offence to put the hand into a woman’s
gown pocket, supposed to contain prop-
erty of hers, but iu fact containing noth-
Ying, * with intent the property of the said
woman in the said gown pocket there
being ” to steal, the person charged be-
ing mistaken in supposing there was in
it such property, surely these words de-
scribe the offence as accwvrately as any
words are capable of deing. They do
not say, that, in fact, there was such
property ; bat that the intent with which
the hand was thrast into the pocket wae
to steal such property., If they did say

there was such property, and it was not
in law necessary there should be any In
order to constitute the offence, then this
particular allegation would be simply
sarplusage. Thus, in this very case, the
allegation puts one band of each defend-
ant into the pocket, and the proof was

" that only one hand of one of the defend-

anta ‘was actually there; yet no one
thought that, therefore, the offence was
not proved as laid. Consequentiy it is
simply absurd to say that this waas & casze
of variance between the allegation and
the proof. To be sure, Crompten, J.,
dropped, at the argument, a Temark
which possibly lecks a little toward this
idea; but it was not foliowed up by any
other judge, it was evidently abandoned
by him aa untenable, if indeed he enter-
tained the idea, and nothing came of it
ae nothing could come.

8. Let us now look into the other case,
Reg. v. Goodhall, the decigion in which
Mr. Heard says “ was required by the
express language of the statute.” This,
the reader remembers, was an indictment
for an sttempt to commit an abortion ;
the proof showing thai there was no
fmtus to be removed, and the court hold-
ing thai there need be none. The stat-
ute on which the indictment was framed
{7 Will. 4 & 1 Vict. c. 85, § 6) is, in full,
¢ that whoscever, with intent to procure
the miscarriage of any weman, shall un-
lawfuily administer to her or cause to be
taken by her any poison or other noxiona
thing, or shall unlawfully use any instra-
ment or other means whatsoever with
the like intent, shail be guilty of felony,
and being convicted thereof shall be
lialile &% the discretion of the court to be
transported beyond the seas for the term
of his or her natural life, or for any term
not less than fifteen years, or to be Im-
prisoned for any term mnot exceeding
three years.” The reader can see for
himself, that here iz no “express lan-
guage,” as Mr, Heard says there is, ren-
doring pregnancy in the woman unmec-
essary. Nor is there in the report any
intirnation that the case was adjudged
on any such ground. To be sure, Mr
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doing would not be in law a crime, he cannot be said, in point of
law, to intend to- eommit the crime. - If he thinks his act will bs
a crime, this is & mere mistake of his understanding, where the
law holds it not to be such. His real intent being to do a par-
ticular thing, if the thing is not a crime he does not intend to
commit one, whatever he may erroueously suppose.l But, where
the thing he intends is a. crime, and what he does is of a sort
to create alarm, — in other words, excite apprehension that his
evil intent will be carried out, — the incipient act which the law
of attempt takes cognizance of, is, in reason, committed. Should
a man mistake an effigy in female dress for a real woman, and
undertake to ravish it,? he would not even intend to commit rape,
because the law holds the ravishment of an inanimate object noi
to be rape ; but, if a real woman occupied the place of the effigy,
and he undertook to ravish her, yet, unknown to him, she carried
a revelver, and with it disabled him, go that he could not effect
his object, surely, in reason, and, it is believed, in .law also, he
would commit a criminal atbempt. Again, if a man undertakes
to rob one who, contrary to appearances, hag no money, by reason
of which the undertaking miscarries, shall he, after having throt-
tled, stripped, and searched his victim, be permitted to deny his
intent to commit robbery? The victim was a real person capa-
ble of being robbed, on whom he reasonably expected to find
money ; and, had it not been for the accident of no money being
there, his offence would have been the completed crime. of rob-
bery. Thers is no analogy between. this case and one in which
an outrage is attempted on a mere inanimate substance.? There-
fore, —

Heard, in his report, p. 440, saye the
judges were of opinien the question of
pregpancy was immaterial “under this
statude,” and the authoritative report in
Dexnizon {1 Den. C. C. 187) says it was
igemed immaterial under this *indict-
ent,” — but Ldo not eonsider the partic-
ular wording of the report, in this in-
stance, important. Thus the matter
stands in fact. But, at the place where
Mr. Heard says thie decision *“ waz re-
guired by the express language of the
statute,” ke has the following note:
“The gtatnte 34 & 25 Viet. e. 100, in
terms makes it immaterial whether the
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woman was or was not with child, in ac-
eordance with the decision in Regina o
Goodhall.” A hasty reader might un-
derstand this io be. the statuie which
governed the case. I am not clear that
Mr. Heard fell into the error ;- I think he
did not. At all events, this statute of
Victoria was enacted in 1861, and Reg. v.
Goodhall waa decided in 1846, so that the
statute could not have governed the de-
1 Ante; §-788.. |

% See, for the principle, ante, § 441.

$ Poat, § 744 . E
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- Rulein Reason, — In reason-the rule is, that, if there is an intent
to do what in law constitutes a substantive crime, and the person
intending such crime proceeds in its coramission till interrupted
by some unforeseen impediment or lack, outside of himgelf, spe-
cial to the particular case, and not open to observation, he com-
mits the indictable attempt.

§ 748, American Dootrine — (Pocket-pioking, continued )—-In mere
form of words, the foregoing exposition may not be found among the
judicial utterances, but it is believed to embody the American —

* or, at least, the better American — doctrine. Thus, in Pennsyl-

vania, it was held, contrary to the English adjudication, that an
indictment for assault with intent to steal from the pocket is good,
though it contains no setting out of any thing in the pocket to be
stolen. And Duncan, J., in delivering the opinion of the court,
gaid : % The intention of the person was to pick the pocket of what
ever he found in it ; and, although there might be nothing in the
pocket, the intention to steal is the same.” ! Afterward, in Mas-
sachusetts, the same question arose on a statute which, in affirm-
ance of the common law, provided a punishment for *every
person who shall attempt to commit an offence prohibited by law,
and in such attempt shall do any act towards the commission of
guch offence, but shall fail in the perpetration, or shall be inter-
cepted or prevented in the execution of the same.”? And it
was held, that the indictment for an attempted pocket-picking
need not allege, and the prosecutor need not prove, that there
was in the pocket any thing which could be the subject of lar-
ceny. Said Fletcher, J., speaking for the whole court: ’.I‘o
attefnpt is to make an effort to effect some object, to make a {rial
or experiment, to endeavor, to use exgrtion for some purpose. A
man may make an attempt, an effort, a trial, to steal, by brfaakmg
open a trunk, and be. disappointed in not finding the object of

“pursuit, and so not steal in fact. Still he remains nevertheless

chargeable with the attempt, and with the act done toward the
commission of the theft. So a man may make an attempt, an
experiment, to pick a poeket, by thrasting his hand into it, and
not succeed, because there happens to be nothing in the pocket.
Still he has clearly made the- attempt, and done the act towards
the commission of the offence. So, in the present case, it is Dot

1 Commonwealth v. Rogers, 5 S. & R. 463, 2 Mass. R. S.c. 153, § 12,
445



§ 745 DIVISIONS AND DISTINCTIONS. [BOOR VI

probable that the defendant had in view any particular article, or
had any knowledge whether or not there was any thing in the
pocket of the unknown person; but he attempted to pick the
pocket of whatever he might find in it, if haply he should find
any thing; and the attempt, with the act done of thrusting his
hand into the pocket, made the offence complete. It was an ex-
periment, and an experiment which, in the language of the stat-
ute, failed ; and it is as much within the terms and meaning of
the statute, if it failed by reason of there being nothing in the
pocket, as if it had failed from any other cause.”?

§ 744. Contluued. — Afterward, in a pocket-picking case in

Connecticut, the same doctrine was affirmed. It would be a
startling proposition,” said Bufler, J., * that a known pick-pocket
might pass around in a erowd, in full view of a policeman, and
even in the room of a police station, and thrust his hands into
the pockets of those present, with intent to steal, and yet not be
liable to arrest or punishment, until the policeman had first ascer-
tained that there was in fact money or valuables in some one of
the pockets on which the thief had experimented.”2 This obser-
vation opens to view what the author has set down in these sec-
tions? to be the true legal reason for the conclusion; namely, that
the defendant, with the criminal intent, has performed an act
tending to disturb the public repose. On every principle of law,
therefore, the act is indictable. Again, —
- Attempted Robbery. — The Indiana court, following the Penn-
sylvania, Massachusetts, and Connecticut doctrine, has held, that
an assault on one with intent to rob him of his money may be
committed, though he has no money in possession.t

§ T45. Purther of Reasona in Pooket-picking. — The principle on
which the English judges hold the attempt to steal not committed
when the pocket contains no money appears to be, that, —

* . “If successful, Full Offence.” — “ There must,” in the words of
Cockburn, C. J., “be an attempt which, if successful, constitutes
the full offence.”® There can be no doubt of the soundness of
this doetrine. We have even seen$ that, in law, a man does not

1 Commonwealth v. McDonald, § & Ante, § 740, 742,
Cugh. 3856; affirmed in Commonwealth + Hamilton ». The State, 36 Ind. 280

v. Jacobs, 9 Allen, 274. 5 Reg. v. Colline, Leigh & C. 471, 474;
2 The State v. Wilson, 30 Conn. 500, ante, § 741, note.
606, $ Ante, § 736, 742,
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intend to commit a particular offence, if the act he intends would
not, when fully performed, constitute such offence. But if, in
these pocket-picking cases, the accused persons had f{)und the
money they meant to steal, they would have been gu11t.y of a
substantive offence: not finding it, their erime was, by this acci-
dent, interrupting their operations, reduced to attempt.

§ 746. ILegal Incapacity of Accused Peraon. — Oxne Wlthou-t I'egal
capacity to commit a ecrime cannot, in law, intend its commission.}
Nor can he do any act toward it; because, as he cannot accom-
plish the whole, so neither can he a part. Thus,-—.

Attempted. Rape by Boy.— A boy under fourteen is, as we have
seen,? incapable in law of committing rape, whatever be his phys-
ical abilities in fact; therefore he cannot be guilty of assault with
intent to commit rape.?

§ 74T. Where All meant is no Crime in Law. — It is but 'repeat-
ing what is already laid down! to say, that, if all w]iuch the
accuged person intended, would, had it been done, constitute no
substantive erime, it cannot be a crime under the name attempt,
to do, with the same purpose, a part of this thing. One reason
is, that the specific intent, which, we have seen, is always neces-
sary in a criminal attempt, is wanting. Another reason re}ates
to the act; namely, if a series of acts together will not constitnte
an offence, one of the series alone will not. Thus, —

§ 748. In Robbery.— A person who by violence compels
another to write an order for money or goods, intending to ta..ke
it away, but is intercepted, does not commit an assault with in-
tent to rob ; because, if he had got off with the order, the trans-
action would not in law be robbery® Again,— .

In Forgery. — Forgery, which is a substantive oﬁ'eneg, is Iz}a'rtly
in the nature of attempt’ And, though it may be of & fictitious
name,? yet, if there.is in existence no being or corporation to be

1 Ante, § 736. + Ante, § 736, T45, T45.

2 Ante, g 873; Vol. IL § 1117. & Ante, § 728730, 785, 736.

3 Reg. =z DPhilips, 8 Car. & P. 733; ¢ Rex v. Edwards, 8 Car. & P. 521.
Rex o. Fldershaw, 2 Car. & P. 806; Wil- T Ante, § 572 and note; Vol 11. § 168,
liams ». The State, 14 Ohio, 222; The 521
State ». Handy, 4 Harring. Del 666; 6 The State v. Givens, & Ala.‘z;i':'f 2"
People » Randolph, 2 Parker C. C. 213; Rex ». Taylor, 1 Leach, 4th ed . :
The State ». Sam, Winston, No. I, 300. East P. C. 960; Rex ». Bolland, 1 Leacn,
Contra, Commonwenlth v, Green, 2 Pick. 4th ed. 83, 2 East P, C. 068; Vol. 1.
$80, Putker, C.J., dissenting. BSee Smith § 543
p. The Siate, 12 Ohio State, 486; Vol
0. § 1186 ; ante, § 786. .
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injured by the cheat,!—or, if the forged writing, were it genu-

ine, would be neither apparently nor really valid in law,? —or if,

for any other reason, it could not defraud any one, — the trans-
action is not forgery.

§ 749, Means adapted. — We have seen something of the doc-

trine, that, to constitute attempt, the means employed must have
some adaptation to accomplish the intended result 34 for, without
this element, they create no alarm, and the public repose is not;
threatened.® Yet if the means are apparently adapted, that, in
reason, and on the better anthorities, is sufficient ; while there
are cases which seem to require, contrary to principle, a real and
complete adaptation.
- § 750. Perfectness of Adaptation. — Nor can we split hairs here,
and say that, even to outward appearance, the adaptation of
means to the proposed end must in all cireumstances be perfect;
for thus we should nearly do away with the doctrine of attempt
as a practical element in the law. In most cases, the reason why
the means employed proved unsuccessful is, that, as a looker-on
might have seen, there was some defect in the arrangement, or in
the tools, or in the steps taken in carrying out the plan, by reason
of which the enterprise failed. Overlooking these obvious
views, —

Defect in Loading of Fire-arms ~— (Attempted Homicide). — The
Indiana court once held, that a man does not commit the offence
of shooting at another with intent to murder, if, contrary to his
belief, the charge contains no ball, and the person shot at is dis-
tant forty feet; because, it was said, where the present ability o
commit the act contemplated is wanting, the offence of attempt-
ing to commit it is not complete.” In a subsequent Indiana case,

! Reg. ». Tylney, 1 Den. C. C. 819;
Feople v. Peabody, 26 Wend. 472 ; The
State ¢. Givens, b Ala, 747; Vol II
§ 599,

% Rex v. Burke, Russ. & Ry. 496;
People v. Harrison, 8 Barb. 560 ; Vol II.
& 533 et seq.

& Reg. ». Marcus, 2 Car. & K. 358, con-
cerning which see lteg. ». Nagh, 2 Den.
C. C. 493,12 Eng. L. & Eq. 6578 Rexw.
Knight, 1 Salk. 875, 1 Ld. Raym. 527;
Barnum ». The Btate, 16 Ohio, 717;
Yol. IL. § 592-595.

4 Ante, § 788,
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& Ante, § 740, T42.

& 8ee and compare Kunkle ». The
State, 32 Ind. 220; Mullen ». The Siate,
45 Ala. 43; The State ». Napper, ¢ Nev.
113 ; Reg. ». Gamble, 10 Cox C. C. 545
The State v Epperson, 27 Misso. 255;
Reg. ». Dale, 6 Cox C. C. 14; Sumpter
v. The State, 11 Fha. 274; People v.
Blake, 1 Wheeler Crim. Cas. 490; Reg.
o. Goodman, 22 T. C. C. P. 3338,

7 The State v. Swails, 8 Ind. 524, 5286.

See, as perhapa contra, Johnson » The .

State, 26 Ga. 611. And see Allen v. The
Biate, 28 Ga. 895. -In matter of statutory
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this conrt in effect overrule this doctrine, accepting the views of
the present and accompanying sections as sound.! Again, —

§ 751. Indiscriminate Shooting — (Mo Person in Range). — In a
Scotch case, it was held to be a crime wickedly and culpably to
discharge loaded fire-arms into an inhabited house, to the appar-
ent danger of lives within. And the lord justice-clerk said: « It
was not necessary, under the present libel, to prove real danger
to individuals within the house.. The mere firing of the gun into
the house constituted the crime, the panel having taken his
chance of the consequences. It would therefore be no defence
that the inmates of the bouse had accidentally left the room when
the shot was fired into it, fur less that there happened to be a
sereen which possibly might shield them from danger. If a per-
son standing upon one side of a wall, and hearing the noise of a
crowd collected upon the other, threw over some heavy substance,
the act was equally criminal, though the crowd chanced at.the
moment to have moved back from the wall. In the present case,
the act done was one by which lives were endangered, and would
in all probability have been lost had it not been for circumstances
which the panel could not havé foreseen.”? Again, —

§ 752. Demanding Thing of one not having it. — In Ireland, the
statute of 9 Geo. 4, c. 55, § 6, having made punishable any per-
son who *shall with menaces or by force demand any such prop-
erty (being any chattel, money, or valuable security) of any other
person, with intent to steal the same ;™ a defendant was adjudged

' to be rightly convieted who, with the required intent, demanded a

gun, at the house of its owner, of his housekeeper, while neither
the owner nor the gun was in fact in the house And, on the
whole, we may deem the true doetrine to be, that, -

Rule for these Cases. ~— Where the intended eriminal result is
not aecomplished, simply becanse of- obstruetions in the way, or
becaunse of the want of the thing to be operated upon, when the
impediment is of a nature to be unknown to the offender, who
used what seemed appropriate means, the criminal attempt is

interpretation, perhaps sach an act alse Rex ». Coe, 6 Car. & P. 403; Rex ».
wonld not be deemed, in England, dis- Crooke, 2 Stra. 901.

charging ““loaded arms,”  Post, § 758. - 3 Rex v. McBennet, Jebh, 148. Com-

! Eunkle ». The State, 82 Ind. 220, pare, with this case, Rex v Jenks, 2

232, . Leach, 4th ed. 774, 2 East P. C. 514;

2 Smith’s Case, 1 Broun, 240. 8ee Rex v. Lyona, 2 East P. C. 497, 498, 1
Leach, 4th ed. 185.
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committed, This doctrine, which was thus educed by the author
in the earlier editions of this work, has been adopted by the Mas-
sachusetts court; Gray, J., expressing it in the following words:
« Whenever the law makes one step towards the accomplishment
of an unlawful object, with the intent or purpose of acromplish-
ing it, criminal, a person taking that step, with that intent or
purpose, and himself capable of doing every act on hig part to
aceomplish that object, cannot protect himself from responsibility
by showing that, by reason of some fact unknown to him at the
time of his criminal attempt, it could not be fully carried into
effect in the particular instance.”? The Indiana court adopted
it in the terms of the author? ' '

§ 758. Impossibility — (of Taw — Faot). — Another form of
stating some of the foregoing doctrines is, that, as & man will not
in fact attempt, so neither will the law treat him as attempting,
what he knows he cannot do.? And, all being conclusively pre-
sumed to understand the law,! no man can legally intend what is
legally impossible. An instance of this is, that, as already
stated,® since a boy under fourteen eannot in law commit rape, he
cannot incur the legal gmilt of attempting it. This 15 an imposs
gibility of law. But the doetrines of the foregoing sections dis-
close, that, in various circumstances, the attempt may be indiet-
able when an impossibility of fact prevented the commission of
the substantive offence.

§ 764. Mistake of Fact. — Not only may there be an impossi-
bility of fact, but also a mistake of fact. The pocket-picking
cases and several others, before mentioned, involve this consider-
ation. On principle, the doctrine is —

Doctrine stated. — The necessary intent existing, the act must

1 Commonwealth v. Jacobs, § Allen, the person golicited thms to leave the
274,275. Entloing ont of Btate to en- State was not fit to become a aoldier

Ygt. — In thie case the indictment was
upon the second clause of the following
statute : “ It shall not be lawful for any

person within this Commonwealth to re- P

cruit for or enlist in military service, or,
&c. ; nor to entice or solicit any person
to leave the Commonwealth for the por-
pose of entering upon or enlisting, or
offering themselves as substiintes for
drafted peraons, in any military service
elsewhere.” And it was beld that a con-
viction might be maintained, although
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* there being 0o evidence that his unfit
ness for military service was manifest ol
known at the time of thie untawful act.’
. 276.

2 Kunkle ». The State, 32 Ind. 22
932, See ante, § 760 and note.

3 Rex v. Edwards, & Car. & P. 5}
And see Nugent o The State, 18 Als
B2l.

t Ante, § 294

b Ante, § 740.
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have some adaptation to accomplish the thing intended. But the
adaptation need only be apparent; becanse the evil to be cor-
recte(.I relates to apparent danger, rather than to actual injury
sustained. If the thing meant were accomplished, the offence
would be a substantive one; but, not being accomplished, the
danger as it appears to outside observation is the matter indict-
able under the name attempt.

‘ Why ? — The reasons for this dectrine will sufficiently appear
in the foregoing discussions under the present sub-title. |

§ 765. Special Terms of the Statute or Indictment : —

Statutory and Common-law Attempts similar, — Statutes are con
strued conformably with the common law, except where their
express wo-rds otherwise require.? Therefore, in cases not within
this exception, statutory attempts are subject in all respects to
the same rules as those at the common law; and, on the other
hand, constructions under the statutes govern also attempts at
the common law. But—

Exceptional Btatutes. — Oceasionally we meet with a statute in
special terms, taking it out of the common-law interpretations;
for express words cannot be disregarded. Also, — ’

Form of Iadictment, — Sometimes a pleader incautiously draws
the-mdmtment in such form as to restrict the proofs, or confine
their effects, within narrower limits than the common law would
do. And—

_Mixed Casés. — There are cases of a mixed nature, proceeding
either npon grounds peculiar to themselves, or partly on the
fzon.nnon-law rules and partly on special terms in the statute or
mdl:?tment. Thesg, are to be decided, in a measure, on special
considerations. The decisions, therefore, are of little weight in
other cases.

, § 756. Spectal Terms. — Let us call to mind some spocial terms
already interpreted by the courts. Thus, —

" Attempt to polson." — An *““attempt to poison ™ is not commit-
ted by administering a substance not poisonous, yet believed to
be; because, if it kills the man, he is not poisoned to death.?

1 Thia enunciation of doctrine was & Th

' ] e State v. Clarigea, 11 Ala. 57.
gt:z;edagnd followed in Eunkle ». The And see, as illustrative, Ca’ommonwealth

e, Ind. 220, 232. And see ante, t. Maunley, 12 Fick. 173: Rex ». Coe, &

§ 700. Car. & P. 403 flli

i . . f ; Reg. n. Wil ] .

15;; Stat. Crimes, § 88, 114, 119,'141, 144, C.C.39; Rex . I;fg‘:e:vg (]L;::.' ;,. }’.Il);.'
Reg. v. Leddivgton, 9 Car. & P. 79.
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This is.the English doctrine ; but:those whe have read the fore-
going. diseussions. will see, that the question liés very near the
debatable. ground. For, if- the substance administered should
resemble. poison, and appear to ordinary observation’ to'be such,
while yet it could be scientifically ascertained not to be, the re-
quirements of the statute would be filled to ordinary apprehen-
sion, in a case where the principles of the eommon' law would
demand. a conviction. .

§ 757. Attempting to steal Partiowlar Goods — Burglary. — The
English statute of 14 & 15 Viet. e. 100, § 9, having provided,
that, “if, on the trial of any person charged with any felony or
misdemeanor, it shall appear to the jury upon the -evidence that
the defendant did not complete the offence charged, but that he
was guilty only of an attempt to commit the same, such person
shall not by reason thereof be entitled to be aequitted, but the
jury shall be at liberty to return as their verdict that the defend-
ant is not guilty of the felony or misdemeanor-charged, but is
guilty of an attempt to commit the same ;” a prisoner, indicted
for the burglary of breaking and entering a dwelling-house and
stealing therein certain goods specified, was held to be wrongly con-
victed of the attempt, where the particular goods were not in the
dwelling-house. . The reason for this decision is not quite certain :
it may be brought into aceord with the late English doctrine as
to pocket-picking ; and, indeed, that doctrine was professedly
derived from.this pase.! But, except for the later exposition, we
might suppose the judges deemed the allegation, specifying arti-
cles as having been stolen, not sustained, even though the facts
constituted a eriminal attempt; while possibly they did not think
the facts indictable as such attempt. . In truth, both these points
appear in the case.? Again, it is held that—

§ 758. “@boot at” — One does not “sheot at any person ”
who 18 not, in faet, in the place toward which the gun is pointed,
or within reach of the charge, though believed. to be so.4

“Loaded Arms" — Neither does one attempt to discharge
“Joaded arms,” if the touch-hole is so plugged that the gun can-

1 Aunte, § 741 and note, under this statute it kas been ruled, that,

2 Reg. ». McPherson, Dears, & B 197. if the shot kit the person mentioned in

% Siat. 9 Geo. 4, ¢, 31, § 12 the indictment, it ie suffivient, though the

* Rex v. Lovel, 2 Moody & B. 8. defendant aimed his gun st another
And see Rex ». Kitchen, Russ. & Ry. 95; Rex v Jarvis, 2 Moody & R. 40..
Henry .v. The State, 18 Ohio, 32. Yet
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not possibly be fired ;1 or-if, from not being primed or otherwise,
it does not contain a charge capable of doing: the mischief in-
tended® In such a case the “arms” are not “loaded:” Yet,
scarcely in -harmony with this interpretation; or, as lying close on
the line between this class of cases and another,— - -

“ Poison” in Form not Harmful. — The English judges have held
under & statute against administering *-poison or other destruc-
tive thing” with intent to kill, that coculus indicus berries; in
their exterior unbroken pod, given to a child nine weeks old, are
“poison ;” though, by reason of the pod covering the poisonous
part, they could not, as they did not, harm the child.?

“Personating” — There: cannot be a “ personating ™ of 8 sup-
posed individual who never existed ;4 there can ‘be, of one who
has lived and. is dead.’? :

§ 7569, Magnitude of the Act and its Nearness to the consumma-
tion of the substantive offence intended : =—— - - :

Small or Remote. — An attempt may be too small a thmg,
proceed too short a way toward its accomplishment, for the law
to notice.® How great it must be, and how far progress, is mat-
ter not reducible to exact rulé.?

Attempt to commit Misdemeanor — Pelony — Treuson. — It seems
to have been formerly supposed by some, that no attempt to com
mit a mere misdemeanor is indictable;® but, if this was ever
law, it has not been in modern times. As generally stated, the
doctrine is, that every attempt to commit any crime,® whether

! Rex v, Hartia, B Car. & P. 159 ; Stat:
Crimes, § 522,

? Rex v. Carr, Russ. & Ry. 377; Whit-
ley’s Case, 1 Lewin, 123; Reg. v. Oxford,
9Car. & P. 5256; 1 East P. C. 412; Reg.
r. Gamble, 10 Cox C. C. 545;: BHtat.
Crimes, § 422 ; Vaughan r. The State, 3
Sni: & M, 553. And see Reg. v. Lewis, 9
Car. & P. 523; Bhaw.v. The State, 18
Ala. 547 ; Rex r. Mountford, 7 Car. & P.
242, 1 Moody, 441 ; Henry v, The State,
18 Ohto, 32; Rex v. Kitchen, Russ. & Ry.
85. See as illustrative, in regard to as-
saults, The Btate v. Cherry, 11 Tre. 475;
The State ». Sims, 3 Strob. 137; Reg. ».
8t. George, 9 Car. & P. 483; The State
v, Smith, 2 Humph. 457. -

% Reg. v. Cluderay, 1 Den. C. C. 514,
Temp. & M. 219, 14 Jur. 71; s. ¢. nom.

Reg. v. Claderoy, 2 Car. & K: 907. And
see The Btate ». Clarissa, 11 Ala. 67;
Rex v, Fhillips, 8 Camp, 7. Porm of
Indietment. — An indictment for mix-
ing spenge with milk, with intent to poi-
son, was held bad for not setting ouf that
the sponge was of a deleterious or poison-
ous nature. Bex v. Powels, 4 Car. & P
bTL.

% Rex v. Tannet, Russ. & Ry. 851

% Rex v. Martin; Rusa: & Ry. 324
Rex v. Cramp; Russ. & Ry. 827. :

6 Ante, § 212 et Beq.

T Ante, § 225.

% -See observations in Reg. v, Mere-
dith, 8 Car. & P. 589. . .
® Rex ». Scofield, Cald. 897, 403; Box
». Higgins, 2 East, .-
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treason,! felony,? or misdemeanor,? existing either al the common
law or under a statute,! is indictable as misdemeanor. Yet evi-
dently, —

§ 760. Magnitude of United Act and Intent —— (@reat and Small
Offences). — Though, in attempt, some act must accompauy the
special intent. still, as the thing noticed by the law is the sum of
both, the act may be less, and proceed less far, in proportion as
the intent is in enormity greater. Hence, —

§ 761, Too small for Attempt. — There are offences which, be-
cause of their little magnitude, cannot have the appendage of
attempt. This is so both in prineiple and authority.® Thus, —

In Liquor-selling. — A man is not indictable for attempting, or
persuading to, the sale of a glass of intoxicating liguor without
license ;7 or for making a mere contract to sell spirits, where only
the selling is interdicted.!® But -

Frocuring Obacene Print — Writing Libel. — Ome is indictable
who procures an obscene print, with the intent to publish it :?
and, it seems, who writes any libel with such intent.2

§ 762. As to Act being “Ilegal.” — Lord Abinger once sug-
gested, that, in an attempt to commit a misdemeanor, there must
he some “illegal act.” DBut, if he meant only that the act must
be iltegal by reason of the intent prompting it, such a rule would
furnish no practical help; if his idea was, that it must be illegal

1 Bex ». Cowper, 5 Mod. 208, Skin.
687; Rex v. Fursev, § Casr. & I 81,

? The State v Danforth, 3 Conn. 112;
The State v. Boyden, 13 Ire. 505; Com-
monwealth » Barlow, 4 Mass. 439; 1
Hawk, P. C. Curw. ed. p. 72, § 3;
Hoimes’s Case, Cro. Car. 376; Rex wv.
Hughes, & Car. & P. 126; Reg. v. Clay-
ton, 1} Car. & K. 128; Rex ». Higgioe, 2
East, §; The Siate ». Avery, 7 Conn.
258,

& Rex v. Scofield, 2 Fast P, C. 1028,
1020; Rex v. Burdeit, 4 B. & Ald. 95;
Reg. ». Martin, 8 Car. & P. 2156; Reg. ».
Martin,  Car. & P. 213, 8 Moody, 128;
Commonwealth v. Kingsbury, 5 Mass.
106, 108 ; Reg. v. Meredith, 8 Car. & P.
689 ; Dugdale ». Reg., 1 Ellis & B. 435, 16
Eng. L. & Iq. 380; Rex ». Phillipa, Cas.
temp. Hardw. 241; Rosa v Common-
wealth, 2 B. Monr. 417; Reg. v. Chap-
man, 1 Den. C. C. 432, 439,
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4 Stat, Crimes, § 1539, 140; Rex ».
Cartwright, Russ. & Ry. 106; Rex ».
Roderick, T Car. & P. 795; Rex » But-
ler, § Car. & P. #65; The State ». Maner,
% Hill, 8. C. 453; The State v. Avery, T
Conn. 206,

& Ante, § 204 ot Beq.

& Ante, § 760; Rex 2 Upton, 2 Stra.
816; Rex v. Bryan, 2 Sira. 866; Dob-
king » The State, 2 Humph. 424; Com-
monwealth ». Willard, 22 Pick. 476;
Pulse ». The State, 8 Humph. 108; Ross
v. Commeonwealth, 2 B. Monr, 417. Bo
also in the Scotch law. McColl’s Case, 1
Scotch Sess. Cas. 4th ser. Just. 22, 23.

T Commonweslth v Wiilard, 22 Pick.
476. And see ante, § 658 and note.

8 Polse ». The State, 5 Humph. 108,

¢ Dugdale ». Beg-, 18 Eog. L. & Eq-
280, 1 Ellis & B. 435; ante, § 206. _

10 Rex » Burdett, 4 B. & Ald. 95, 1569;
Vol. IL § 927,
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per se, such is not the adjudged law. The foundation principle
in attempt is, we have seen,! that an act in itself innocent, or not
completely criminal, is made « illegal,” or its illegality enhanced,
by the special evil intent whence it proceeds. The learned judge
illustrated his suggestion thus: —

Attempted Carnal Abuse.— If a man, meaning earnally to abuse
a girl between ten and twelve, “ was to take his horse and ride
tv the place where the child was, that,” said the judge, * would
be a step towards the commission of the offence, but would not
be indictable.”? Assuming this not to be an indictable act, as
probably no court would hold it to be, still the reason is plainly
some other than that it is not illegal. If the man, instead of
riding to the place, stole a rope with which to tie the girl, the
larceny would be a sufficiently “illegal ” aet, yet Lord Abinger
would doubtless not have deemed it indictable under the name
of attempt to commit a carnal abuse. Again, —

Attempt to Charge with Crime. — A comspiracy to charge one
falsely with crime is punishable at the common law,? and in some
circumstances it is so for a single individual to prefer the false
accusation.t There may, theréfore, be an indictable attempt to
commit the latter offence; and the act will be sufficient if one
puts into a man’s pocket « three ducats, with a malicious intent
to charge him with felony.”® Here the act is proximate to the
contemplated bringing of the accusation. Tt derives its criminal
quality wholly from the intent; for the deed would be good if
the man was poor, and the ducats were put into his pocket as
present.

As to a. Rule.— It may be difficult to lay down a rule to deter-
mine when the act is in magnitude and proximity to the contem-
plated full offénce adequate ; it need not, certainly according to
the American idea of attempt,? be the act next preceding the one
which would complete the substantive erime intended ;¥ and, in
reason, the act may be less in magnitude and nearness as the
erime is heavier! Perhaps the only practicable method is for
the judge, in each case, to consider the special facts without

1 Ante, § 720. % Rex v Simmons, 1 Wila. 328,
? Rog. v. Meredith, 8 Car. & P. 580. § Ante, § 724,
3 Ante, § 601, note; Vol IL § 216, 1 Poat, § 764
217, 220, 8 Ante, § 760; Rex ». Cowper, b Mad
‘ Ante, § 591 and note, 208.
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undertaking a complete generalization, and fo give directions to

the jury largely with reference to them.!

§ 763. Preparation. — It is probable that, in ordinary circum-
stances, the making of preparations, at a distance from the place
where the substantive offence is to be committed, will not consti-
tute an indictable attempt. Yet it would seem that some prepa-
rations of this sort, for the .commission of some crimes, may be
indictable at the common law ;% and they would, with us, be
called attempt,® though not known by this name in England. To
luastrate, — .

§ 764. Attempted Battery ~— (Procuring Switch).— If a man,
not standing in loco parentis, should simply procure a switch to
whip 2 child, it is not probable that any court would hold him to
be indictable for this ; though there may be an indictable attempt
to commit a battery.t On the other hand, —

"Last Prozimate Aot” — The act,.as already 1nt1mated,5 need
“not be the last proximate act prior to the consummation of the
felony attempted to be perpetrated.”® Still, if the offence, in-
stead of being a felony, was the lowest misdemeanor which admits
of the indictable attempt, doubtless the act, to be indictable, must
be the «last proximate ” one.

Attempted Incestuous Marriage — ( Preparation, continued). —In g
California case, declarations of an intent to enter into an incest-
uous marriage, followed by elopement for the purpose, and send-
ing for a magistrate to perform the ceremony, were held not to

1 See Uhl ». Commonwealth, 6 Grat.
706 ; Rex o Taylor, Holt, 634; Reg. v
St. George, 9 Car. & P. 488; Reg. ».
Lewis, 9 Car. & P. 523 ; United Staics v.
Twenty-cight Packages, Gilpin, 308;
The State ». Bruce, 24 Maine, 71; Rex
v, Parfait, 1 Leuach, 4th ed. 19, 1 East P.
C. 418, 417 ; Binclair's Case, 2Lewin, 49 ;
Reg. v. Renshaw, 20 Eng. L. & Eq. 583, 2
Cox C. C. 285, 11 Jur. 815; Gibson’s
Case, 2 Broun, 366

2 Ante, § 485, 436, Lord Denman, C.
J., once atated the doctrine in the very
strong terms, that “ any step taken with
8 view to the commission of a misde.
meanor ig a misdemeanor.” Reg. ».
Chapman, 1 Den. C. C. 432, 439. In Reg.
v. Eagleton, Dears. 515, 538, Parke, B.,
eaid:  The mere intention to commit &
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misdemeanor ie not criminal. Bome act
is required, and we do not think that aff
avts towards committing a misdemeanor
are indictable. Actz remotely leading
towards the commission of the offince
are not to be considered as attempts to
eommit it, but ac‘ls immediately con-
nected with it are.”

1 Ante, § T24.

¢ United States v. Lyles, 4 Cranch C,
C. 469; the form of attempt being s

. solicitation, . Bee Vol. TL §62. See alse,

and query whether contra, White v. The
State, 22 Texas, 608. And see Bnb 3
The Sta.te, 28 Ala. 20, 20,

& Ante, § 762,

& Thl ». Commonwealth, 6 Grat. 06
And see post, § T68.
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constitute the indictable attempt. It was even laid down, that,
for the attempt to be punishable, it must have proceeded to some
act which would end in the substantive offence, but for the inter
vention of circumstances independent of the will of the parties.
In this case, the rule would require them to be standing before
the magistrate about to begin the marriage ceremony. - Field, C. J.,
added: “ Between preparation for the attempt and the attemjé
itself there is a wide difference. The preparation consists in
devising or arranging the means or measures -necessary for the
commission of the offence; the attempt is' the direct movement
towards the commission after the preparations are made. To
illustrate : a party may purchase and load a gun, with the declared
intention to shoot his neighbor; but, uniil some movement is
made to use the weapon upon the person of his intended victim,
there is only preparation, and not an attempt.” ¥ - It is believed
that this ease lies near the partition line' between the indictable
and the unindictable, and we cannot safely assume thatit will be
followed by all courts. Indeed,—

Attempted Larceny. — A Georgia case of attempt to commib a
Jarceny cannot readily be brought into accord with this one, in
principle. It was held, that, to take an impression of the key of
a warehouse, and have a key made from it for use in commit~
ting a larceny therein, is a sufficient attempt, whether the of-
fender means to commit the theft personally, or procurse its com-
mission by anether. One judge dissented on the ground that, as
the plan in that instance was to get another to commit the lar-
ceny, the defendant * was not guilty of an attempt to gteal from
the store,” but rather of an attempt to procure ancther-to steal.

§ 165. Further of the Kind of Act:—

Any Act. — There is no doctrine limiting the act-to any partic-
ular species. In genera.l terms, any form of act, apparently
adapted to the purpose, is sufficient. Thus, —

Staking Counterfeits. — The staking, at a gammg-table, of coun-
terfeit coin as good, is an attempt to utter it> So—

Burning Own House to burn Neighbor's — Carnal Atbuse.— One
may sttempt to burn his neighbor’s house, by burning his own ;*.

1 People v Murray, 14 Cal. 159, 160.  Avson — Match zoes out. — Ag to at
% Griffin v. The State, 20 Ga. 493, tempt to commit arson where the mmaich
% The State v. Beeler, 1 Brev. 452 goes out, see Reg. v, Goodman, 22 U C
4 W, Jones, 851; 2 East P, C. 1027. C.I'. 335
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or, to carnally abuse a i
. : girl between ten and twel

?toi’ng with her consent what otherwise would ?): eaieisasii; »y

eing legally in the power of such g girl to consent to  as-
sault but not the carnal act.? b o tho s
- § 766. Rape attempted where Woman yields
mg1 to ravish a woman, assaults her, .
yields, he is guilty of assault with intent to commit rape. Her

consent does not undo what is
‘ one ; for, :
% The rules of the eriminal law are 1 s e 7.

. . : ot founded upon lecal fic-
tions ; and the doctrine of relation, however usefulpitnm:fabeﬁ;ﬁ-

: rl;!e d-eﬁm.ng or r.egula,ting private rights in a civil suit, has
application in criminal proceedings.”® But this h 1y beon
b owion, as already been
o 5 {')Tfl';m?;uci::tion. —.A common form of attempt is the solicit.
e T to commit a crime ; the act, which is a heeessary
- o every offence,® consisting in the solicitati
o : solicitation.s
To Larceny — Bodomy — Adult
. 8r'y — Brihery —
. g Yy Threatening NN
o:m ’It'o Inelte a servant to steal his master’s goods,? orgoth(;:
Eo 1:.1t 0 under:;ake a larceny ;8 to make overtures to one &
Oﬁl‘;‘m:n es:;(i;my,b 011') a.dltllltery where itis a statutory felony ;10 t::
) » @ bribe; ™ to request, it seems ’
. : , one to
:ﬁmatﬁmng notice; ®* are severally indictable misdeSt nors,
ocug Fhe person approached declines the persuasion
o t;:siu:cy. —A conspiracy to commit a crime is in some degres
r a.m-e of a solicitation, though it is more ; and it s, i |
part, .vnthm the rules which govern attempt.13 , .
Bolicitation not nearest to Bobstantive Qffence.

~— If & man, intend-
but before penetration she

emMeAnors,

— A solicitation

1 Reg. . .

'lriood_v,gi 2; Martin, 9 Car. & P. 213, 2 :}eg& & Mod. 99; 5. ¢. nom. Reg. v. Daniel
; Btat. Orimes, § 480, 485, 491403 Fost, & B jora = 07 g Quil 4

611; Vol It ;ﬁ.ﬂl?amgan. 3% Vt. 607, 5 8 1i’emm;ylvaniaa », MeGiil, Addison, 21
4 Ante eo Reg. ». Colli il

State o VV§1:8§&) See, nlso, Hull v. The 9 Rex o, Iﬁzkiflﬁoi?}ogiﬁ 2
b Ante, § 204 et seq., 729, Rowed, 6 Jur. 898, post, § 7685, 768,
S Rex o. Higgins, 2 Eas > The State ». Avery, 7 Conn. 206,

Tarvy, Holt, 364, 305; Peo*;;z ?Bﬁiﬁt 33;1 United States ». Worrall, 2 DallL

g.ﬁ; N:Aﬁg : Igf; The State ». Avery,, 7 IL §’ Slgege;t'on " Lister, Cooke, 83; Val.

. ; mmonwenlth . ing- P "l

tom, 3 Piok. 28 Reg. v Gregory, Tas, g3, 8 % Durey; 1 Crawt. & Dix . c.

?.Rex” .H‘?i?, 1_0 Cox (. C. 459, 13 Hee ante, § 432, T62-764: V. .
. ggn;a;_)ssupm; Reg. ». Dan- § 169, 173, 191-195, $ Vel L
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does not stand so near the substantive offence intended as some
other forms of attempt. It appears, properly viewed, to be the
first of a series of steps toward the execution, —a *commence-
ment of execution.”! While not « the last proximate act prior
to the consummation,” 2 it need not be. Consequently, —

§ 768. Solicitation to Lighter Offences. — Though, to render a
solicitation indictable, it is, as in other attempts,® immaterial in
general whether the thing proposed to be done ig technically a
felony or 2 misdemeanor;* still, as the soliciting is the first step
oaly in a gradation reaching to the consummation, the thing in-
tended must, on principles already explained,® be of a graver
nature than if the step lay further in advance. Thus, —

To Adultery. — In Connecticut, where adultery is felony, an
unsu scessful enticement to it bas been adjudged to be an indict-
able attempt;® but otherwise in Pennsylvania, where it is mis-
demeanor punishable by fine, and imprisonment not exceeding &
year. And this contrariety of conclusion appears to proceed, nob
8o much from differing views of the two courts, as from the differ-
ing enormity of the substantive offence in the two States” On
the other hand, — .

§ 768 a. "Solicitations to Higher Offences, — The illustrations
previously given 8 show, that all sufficiently-direct solicitations
to commit any of the heavier offences are punishable attempis.
And it would be within established principles to hold, that, in
proportion to the gravity of the particular crime, the solicitation,
to come within the law’s cognizance, may be less direct. Bub
of the latter distinction the explanatory instances are not very
plentiful.

Assassination. — The English statute of 24 & 25 Viet. c. 100,
$ 4, goes but little, if at all, beyond a mere affirmance of the un-
written law in declaring, that « whosoever shall solicit, encour-
age, persuade, or endeavor to persuade, or ghall propose to any
pexson, to murder any other person, whether he be a subject of

t Ante, § 732, note. & Aunte, § 767. The State v- Avery, 7
2 Th., And see, as iljustrative, ante, Conn. 266.
§ 320, 840; Reg. v. Eagleton, Dears. 515, 1 Smith ». Commonwealth, 4 Bmith,
£38, 24 Law J. v, 8. M. C. 158, 1 Jur. 5.s. Fa. 209. As to a conspiracy to eommit

940, 33 Eng. L. & Eq, §40. adultery, see Vol. 1L § 184; Shanoon v.
3 Ante, § 7oL Commonwealth, 2 Harris, Pa. 226; Miles
4 Sce the cases cited to the last sec- v. The State, 58 Ala. 390,

tion. : & Ante, § T67.

& Ante, § Y60, 764,
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her majesty or not, and whether he: be within the. queen’s do-

minions:or not, shall be guilty of a misdemeanor.”. Thereupon,

after .the Emperor of Russia had been assassinated, a:Glerman
paper in London published an article commending the act; and
urging the following of the example in all other countries. For
this the writer was indicted:under. the above statute,.and :the
jury were directed: to. conviet him if they thought that, by.the
publication, he intended to and did .encourage or endeavor to
persuade any person to murder any other person, whether a sab-
ject of her majesty-or not, and whether within the queen's do-
minions or net. They found him guilty, and on a.case reserved
the direction was adjudged to be correct.l. Still, if the offence
commended had been greatly lighter, there might be ground to
say, — the writer does not express any opinion whether or not it
would be just, —that this general encouragement to repetitions,
without mention of person, place, or time, was too remote for the
law’s cognizance? Yet, — '

§ 768 b.. Letter of Bolicitation not read — (Sodomy). — Where
one wrote to a school-boy; enticing him to meet the writer for the
purpose of committing sodomy, but the boy passed the letter to
the school authorities unread, being in no way made aware of its
contents, the English court held, on a ease reserved, that the
offence of attempt by solicitation was completed On the other
hand, — ' :

- § 768 ¢. Denying that Bolicitation is an Attempt. ~ [ one of the
Ameriean cases, already stated and explained,t the learned judge
who delivered the opinion uttered, in the way of argument; not
as affecting the adjudication which is quite harmonious with the
general doctrine, some propositions altogether in conflict with
the other cases English and American. He denied that a solici-
tation is an attempt, or that the cases hold it to be. “ The at-
tempt,” he said, “can only be made by an actual, ineffectual
deed, done in pursuance of, and in fortherance of the design to
commif the offence. I would have supposed that the case of Rex
v. Butler® would have fallen within this rule; and yet it was
held there that a count was not good, which charged that the

1 Reg. v. Most, 7 Q. B. D. 244, : 3 Reg. ». Ransford, 13 Cox C. C. 0.

2 Bee Poeol ». Sacheveral, 1 P. Wms. "¢ Smith v. Commonwealth, 4 Smith, -

875, and Plating Co. ». Farquharson, 17 Pa. 200.
Ch. D. 48, commented on in this case. # Rex v. Butler, & Car. &P, 368.
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defendant *did attempt to assault the said Sarsh Vernon, by
goliciting and persuading and inducing her to lie down upon a
certain bed in.the dwelling-house. of him the said J. B. there
situate, and. getting -upon the bedy of her the. said.S. V.’ &e,
This was soliciting and .persuading with overt acts that cloearly
manifested the _guiltys intent ; and, if .solicitation with such indu-
bitable  acts be mot indietable, it is quite. necessary to conclude
that mere. solicitation without any overt acts is not indictable.
It is easy to say-that solicitation is an attempt, but a study of the
cases will show that every case of attempt has included some-
thing more than mere solicitation.” ! . Not often does the author
suffer himself to copy dicta as loose as we have here, however
they abound in the reports. But. this exception seems neces-
sary asa means of checking the spread.of an error. The law a8

adjudged holds, and has held from the beginning, in all this class

of cases, an indictment sufficient which simply charges that the
defendant, at a time and place mentioned, * falsely, wickedl;?,
and unlawfully did solicit and incite” a person named to commi}
the substantive offence, without any further specification of overt
acts.? It is vain, then, to say, that mere solicitation, the mere
enlire thing which need.be averred against a defendant as the
ground for his conviction, is no offence. In the very case to
which the learned judge refers, Patteson, J., stated a case where-
in it was held, that soliciting an engraver to engrave a plate for
forgery is indictable. I drew.,” he said, ¢ the indictr_nent' ..
for soliciting the engraver to engrave the plate, and the prisoner
was tried and convicted on it.” 2 But plainly, in the prineipal
case, the allegation, which in substance was, that the defendant
golicited a woman to let him eommit an assault upon her, would
not be good ; because her yielding to the solicitation v?ould ren-
der the act no sssault. Nor was the. solicitation punishable aa
an attempt to commit adultery ; because, in Eungland, adultery is
not an offence, so that an attempt to commit it is not. On the
strength of the American case thus explained, a.n(.l an?ther#- and
following the blunder of a writer, without looking into either
case, — o
§ 768 d. Novel Distinction ~— (Incest — Sodomy).— The Illinois

1 8mith ». Commonwealth, supra, ai # Anonymous, stated 6‘Ca.r. &P 3&6.
p. 213, © . 4 Commonwealtk v. Willard, 22 Tick
2 Crim. Proced. 1I. § T4 478,
461



8 768d DIVISIONS AND DISTINCTIONS. [BOOK. VI

court drew a distinction before unknown. Itis, that solicitations
to offences which are breaches of the peace, or corrupting to the
body politic as interfering with public justice, are indictable at-
tempts, but other solicitations to erime are not. According to this
distinction, and contrary to the dicta copied into the last section, a
golicitation may be an attempt. That cage,’ therefore, supposing
it to be sonnd in every respect, is flat against the distinction.
The other case cited by the Illinois court? simply affirms the
doctrine as to the lighter offences® and statutory interpretation,
that the purchaser of liquors sold by an unlicensed person con-
trary to a statute is not indictable. But in this very cited case
the court expressly approves the doctrine that it is an offence to
solicit a servant to steal his master’s goods, —an act tending
neither to a breach of the public peace nor to the corruption or
public justice. The learned Illinois judge well observed, that
«{here are respectable authorities holding to a different rule” from
the one which he was laying down. On the other hand, it is be-
lieved that there is no single anthority, respectable or otherwise,
prior to this Illinois one, even by implication maintaining the dis-
tinction. The particular application of the distinction drawn by
the Illinois court was, that, a statute having made ineest heavily
punishable, & solicitation to commit it was still not an indictable
attempt.# Direetly contrary to this is a close analogy from the
law of England, the source whence our jurisprudence is derived.
A statute made sodomy heavily punishable.? Where it is com-
mitted between two men, or a man and woman contrary to
nature, it is & sexual dereliction in prineiple not unlike incest.®
And ever sinee the statute was passed, the English law has held
a solicitation to sodomy to be an indictable common-law attempt.?
No difference between classes of offences of equal turpitude, as
measured by the law’s standard the punishment, can in reason
be assigned. Where the same legal consequence follows incest,
buggery, adultery, and larceny, if a father should urge his son
and daughter to commit incest, then go to a neighbor’s house
and she steal a silver pitcher while he engaged the woman in

1 Smith ». Commonweglth, 4 Smith, & Ante, § 503.
Pa. 200. § Bee McColl's Case, 1 Seotch Sess

2 Commonwealth v. Willard, 22 Pick, Cas. 4th ser. Just. 23, 2 Couper, 538.
476, - 7 Ante, § 767; Reg. ». Ransford, 1
3 Ante, § 657-660, 888, 760-761,768. Cox C. C. 0 :

4 Cox #. Peuple, 82 Il 101,
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adaltery, and lastly visit the stables, no just prineiple of law
could make punishable the solicitation to one of the wrongs and
not to another. “True,” says the new doctrine, “ nothing of this
‘wonld be indictable; but let the solicitation be to inflict on a
neighbor’s boy a merited whipping for stealing the gon’s apples,
or to dissuade the boy from attending court as a witness to the
unlicensed sale of a gill of needed gin to the daughter, and the
law would have something worthy of its notice! Verily that
would be a crime.”! ' '

§ 769. Adaptation. — From the doctrine of adaptation, already
considered,? further illustrations may be drawn. If there is no
aptitude, real or apparent, in the thing done to accomplish the
criminal end meant, it does not approach sufficiently near the
consummation to create the alarm against which the law of at-
tempt proteots us, and it is not indictable. Thus,—

Similitude, &o.-— (Forgery). — In affirmance of common-law
principles, but resting mainly on statutes, we have in forgery and
counterfeiting the rule, that there must be in the false thing a
gimilitude to the supposed original; else it eonld not probably
accomplish apy intended cheat® And there are other derelic-
tions within the like principle.t But,—

Bort of Thing administered — (Abortion). — Under a statute
making it criminal to administer to 2 woman, with intent to pro-
cure an abortion, * any medicine or other thing,” a learned judge
intimated, that it was immaterial what the thing was, if given
with the intent, though only * a bit of bread.”® Yet should the
prisoner know it to be incapable of producing the result, plainly
he would not commit the crime; because he could not have the
required evil intent.f And, at least, a little different wording of
the statute would produce a contrary result.”

1 And pee post,§ 772«.; Int,, longnote. Varley, 1 Leach, 4th ed. 76, } East P, C.

2 Ante, § 788 et seq. 164

& Rex v. Hooat, 2 East P, C. 950; Rex ¢ Reg ». Stringer, 1 Car. & K. 188,
v. Flliot, 2 Best P. C. 951; 8. c. nom. Rex v. Griffith, 1 Car. & P. 288,
Rex v. Elliot, 1 Leach, 4th ed. 175, 179; 6§ Rex v. Coe, 6 Car. & P. 408
Rex v Collicott, Russ. & Ry. 212, 2 Vaughan, B. And see The State v. Fitz.
Leach, 4th ed. 1048, 4 Taunt. 808, 309; gerald, 49 Jowa, 260; Commonweslth ».
Rex v. Welsh, I East P. C. 87, 184, 1 Morrison, 18 Gray, 224,
Leach, 4th é&d. 364; United States v. & Ante, § 753.

. Morrow, 4§ Waeh. C. C. 733; Rasnick ». 7 Reg. v. Hennah, 13 Cox C. C. 547;

Commonwealth, 2 Va. Crs. 856; Rex v. People v. Van Deleer, 53 Cal. 147,
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- V. The Combination of Act and Intent.

. § 770.. Both Aot and Intent. — We have seen,! that every thing
indictable at the common law consists of a criminal intent and
an act proceeding from it. But, in attempt, this is specially so H
and what would be adequate as an intent in the greater part of
the substantive offences is quite insufficient here.? Now,—

Bpecific Intent. — The specific intent, without which there can
be no attempt, must, in reason, impel the act in every one of its
essential parts. For example, if a man should, as in a case al-
ready supposed,? ride to a place where there was a girl between
ten and twelve years of age, to commit a carnal abuse upon her,
then should bind her under the changed purpese to murder her,
then should resolve again upon carnal abuse, but, before taking
any further steps should be frightened away, he could not be
punished. for. the carnal attempt, whatever his liability might be
for the attempt to murder. Therefore, —

§ 771. Simultaneous. — Whether or not, in all other cases of
crime, the evil intent and act must be simultaneous,! plainly
they must be in all attempts. And the special intent must com-
bine with every part of the act which is essential to the attempt.
Yet if enough is done while this intent prompts, no objection
can be taken that something else, not essential, was done when
it was not present.®

V. The Degree of the Offence.

CHAP, LL] ATTEMPT. §772a

other who in his absence undertakes it and fails, both may ba
indicted together for the attempt;! though, had the effort suc
ceeded, the one would have been an accessory before the fact,
and the other a principal, in the felony ; and the indietment could
not have been in the same sense joint,3

Attempts at Treason. — Some of the English treasons, as the
imagining of the sovereign’s death, are so purely attempts as not
to admit of technical attempts.? But it is believed that both of
the forms of treason known with us, though in some sense at-
tempts,* admit, in the States, of indictable attempts besides,5
which are misdemeanors$

Under Statutes ~— (Punishment). — In a note are cited some
cases relating to the grade of attempt under statutes, and the
punishment.” Among these statutory attempts are some felo-
nies. ' . :
8 T72 a. General SBummary. — In conclusion of this chapter, the
doctrine, on this embarrassing subject of attempty may be summed
up as follows: An act toward an indictable wrong, if prompted
by the intent to do it, partakes of the culpability of the doing.
And if its not being done was cansed by some intervening ob-
stacle, while the evi]l purpose remained unchanged, the person
attempting it is morally as reprehensible as if he had succeeded
in what he meant. But the public has not suffered so much,
therefore it will not punish him so heavily. Still, if there was
an apparent danger of the thing meant being accomplished, it
suffered more or less according to the particular facts. If such
danger and suffering were too light for the law’s notice, it would

§ T72. 1s Misdemeanor.— In early times, an attempt to commit
a felony was supposed to be felony.® But this idea was long ago
exploded ; and now all attempts to commit either statutory or
common-law felony or misdemeanor are misdemeanors.? There-

fore, —

Counselling to Felony. — If one counsels to a felonioms act an-

1 Ante, § 204207, 287, 430 et seq.

T Ante, § 728, 730,

8 Ante, § 762.

t Ante, § 207,

5 Ante, § 339-341. .

%1 Hawk.P. C. Curw.ed. p. 72, § 3;
1 East P. C. 413 ; Dwar. Stat. 2d ed. 704.

7 1 East P. C. 85, 411, 415; Holmes’s
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Cape, Cro. Car. 876; The State v. Boy-
den, 13 Ire. 685; Commonweslth v. Bar-
low, 4 Mass. 439 ; Rex v. Scofield, Cald.
897 ; Hackett ». Commonwealth, 3 Han
ris, Pa. 95; Rex v. Kinnerstey, 1 Stra.

183; Smith ». Commonwealth, 4 Smith, -

Pz. 209; Rice r. Commonwealth, 3 Busgh,
14; The State v. Jordan, 76 N. C. 27.

1 Reg. v. Clayton, 1 Car. & K. 128;
ante, § 685, 686,

? Ante, § 663, 664; Train & Heard
Prec. 15.

8 Rex v. Jackson, 1 Crawf. & Dix C,
C. 149; 1 Hawk. P. C. Curw. ed. p. 12,
§ 27, 30-33; Rexv. Tooke, 1 East P. C.
60; Beg. v. Harris, Car. & M. 661, note.

4 Ante, § 437, 440; Rex ». Stone, 0
T. . £27; Rex ». Gordon, 2 Doug. 590;
8 Inst. 9. And see Respublica r. Roberts,
1 Dall. 39.

& See 1 East P, C, 85. “If there be
only & conspiracy to levy war, it is not
treason.” Holi, C. J., in Freind’s Case,
13 Howell §t. Tr. 1, 61, See ante, § T67;
Rex v. Cowper, & Mod. 207.

VOL. L. 30

8 And see ante, § T17.

1 Ex parte Max, 44 Cal. 578; The
Btate v, Swann, 65 N. C. 330; Mackay o.
People, 1 Parker C. C. 469 ; Pinson ».
The State, 23 Texas, 579 ; Usher ». Com-
monweglth, 2 Duv. 884 : O'Neil ». People,
16 Mich. 276; Reg. v. Woodhall, 12 Cex
C, C. 240, 4 Eng. Rep. 529; The State o.
Archer, 54 N, H. 4656; Hamilton ». The
State, 86 Ind. 280; People ». Murat, 45
Cal. 281 ; Nevills v. The State, 7 Coldw.
78; Jones v. The State, 3 Heiak. 445;
The State ». Scott, 72 N. C. 461; The
State » Brown, 60 Misso. 141; Hill ».

‘The State, 53 Ga. 125; Meredith ». The

State, 60 Ala. 441 ; The State ». Doering,
48 Towa, B50.

465



§712a DIVISIONS AND DISTINCTIONS. [BOOK: . VI.

not visit the doer with punishment:. If they were: sufficient in
degree, the punishment would be greater.or less according to: the
circumstances ; the rule being, that .the sum of the evil in the
intent and of the evil in the act would furnish.the proper
measure of the punishment. One.whose attempt consists: of
unsuccessfully soliciting -another to. eommit the proposed erime
does not morally differ from him:who, in' felony, solicits success-
fully, and is termed an accessory before.the fact. . And his legal
position is the same, except that the public hag suffered less,.s0
it punishes him less severely. In both cases, what was done was
by operating on the will of another ; in the one successfully, in
the other not. The principle is identical -in both. To turn now
to the unindietable : where steps are taken of a-sort to end ina

substantive erime, and even steps which would' so end were they -

not interrupted, yet he who takes them does not mean this result,
the reasons thus stated do not control the case, because of the
absence of the intent to do the wrong.. An essential element ig
wanting, Either, therefore; the party is not punishable, or:his
offence is of some other class.
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CHAPTER LIL
THE LAW'S METHODS OF Dm_e' CRIME.

§ 773. Course of Discussion. — In this and the next following
two chapters, we are to consider divisions of the criminal field not
admitting of representation on our « Diagram of Crime.” Some
of the doctrines have already been stated in a general way.!

§ 774. Surplusage of Wrong.-—In looking into any criminal
transaction, we shall find more or less of wrongful things com-
mitted, of a sort not taken cognizance of by, the law, or not
entering into the particular crime of which the party may be
accused. = We have seen, that there may be a surplusage of crim-
inal intents, and that an intent not essential does not vitiate an
essential one, if it also exists.2 And it 'is the same with the ach
As a general rule, it is immaterial what wrongful things, whether
made crimes by the law or-not, a man may have committed in
connection with the one charged against him ; if he has commit-
ted this one, he should be convieted of “it, otherwise not.

§ 775. Unavoidable.— It is not possible the law should be
otherwise. Tt could not so completely adapt itself to all the facts
of wrong-doing as to take cognizance of every shade of motive,
and every minute variation of the act, which might attend upon
each separate criminal transaction. The transactions of life are
nearly limitless and constantly shifting. Even if the law-making
power had prophetie vision, it could not so multiply inhibitions
as fully to cover all future combinations of evil. ' It must draw
its lines around particular things, and say: These I forbid; and
it is immaterial whether or not they are accompanied by things
around which my lines are not drawn; whatever lies outside of
my lines, T disregard.”

§ 776. Speoific Crime — Wame. — When the law-making power
thus draws its lines around a particular combination of act and

1 Ante; § 509-601.- % Ante, § 387389, -
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intent, and prohibits the thing under a penaity, it creates a spe-.

cific crime. It may give to the crime a name, or not. This has
already been explained.!

§ T77. Transaction and Crime distinguishad. — There is a differ-
ence between a crime and =2 criminal transaction. A crimi-
nal transaction is a series of acts proceeding from a single

; impulse or connected series of impulses of
the will, such that one or mare of them will
be indictable. A crime consists of whatever
of these acts a single line of the law will
enclose. To illustrate: If,in the figure here
presented, A B C represents a particular
criminal transaction, then A D E may repre-

sent a erime ; A B C E D denoting so much of the transaction as
is not indietable, or, if indictable, is not a part of the particular
crime,

§ 778, More Crimes than One in One Transaction. — [n reason,
there may be more crimes than one in a single transaction. The
law, in advance, draws its lines around & particular combination
of act and intent, and makes what is within those lines punish-
able as a speeific crime; then around another, and another, and
g0 on, until it is deemed to have gone far enough, and stops. I
is, therefore, found, not only theoretically, but practically, com-
petent for a person to do, in one transaction, what will be within
more than ome of these circles of the law; and this fact the
courts recognize in their adjudications.? But, —

Punishing more than One.— Whether a prosecution for one
crime carved out of the one transaction should be held to bar an
indictment for another, carved out of the same, is a different
question; the authorities appear to be, that, in some eircum-
stances, it will be, and in others it will not.2

1 Ante, § 589.

2 Brown ». Commonwealth, 26 Smith,
Pa. 319 ; Womack v. The State, 7 Coldw.
508 ; Peaple ». Alibez, 49 Cal. 4562; Peo-
ple v. Smith, 57 Barb. 46 ; Bonsall ». The
State, 36 Ind. 460; Communwealth »,
Butterick, 100 Mass. 1.

3 Stat. Crimes, § 143; The State w».
Standifer, 5 Port. 528 ; The State v. Da-
mon, 2 Tyler, 887; The State v. Fife,
1 Bailey, 1; Hinkle ». Commonwealth, 4
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Dana, 518; Smith v. Commonwealth, T
Grat. 693; The State ». Fayetteville, 2
Murph. 871; Rex » Champneys, 2
Moody & R. 26, 2 Lewin, 52; The State
». Johnson, 12 Ala. 840; Holcomb w.
Cornish, 8 Conn. 375; The State v.
Squires, 11 N. H. 87; Commonwealth .
Tuck, 20 Pick. 356 ; Josslyn v. Common-
wealth, 8 Met, 236; The State ». Thurs-
ton, 2 McMuilan, 382; Reg. ». Brettel,
Car. & M. 609; Rex v, Jones, 4 Car. & P
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§ 779. Parting of Criminal Transaction into Specific Crimes. —
Often a criminal transaction presents combinations which leave a
wide election in methods of dealing with the offender. In other
transactions, the alternatives are but few, or even the prosecuting
power may be without any choice. Let us look at some of the
forms: — _

Law punishing Part only.—If a son knows that his father,
prompted by a special affection, has made a will providing for
him more largely than for the other children, yet he meditates a
series of frauds on the discovery of which he fears the will may
be cancelled ; and, to prevent this and gain immediate possession
of the property, takes the father’s life ; the law cannot punish his
meditated fraud, his ingratitude, or his want of filial duty. Ii
cah proceed against him only for simple murder, as it would
against a stranger. If the son were also a servant, the English
law, as it stood when this country was seftled, not as it stands
now in either country,! would hold him to he guilty of petit
treason, which is murder aggravated by the single circumstance
of the person whose life is taken being the master or husband of
the offender;? but the other-aggravating matter supposed eould
not be included in the charge against him in such a way as to
enhance his legal guilt. Something like this was illustrated by
the figure produced at a previous section.?

§ 780, Crime enclosed within Crime. — A common sort of com-
bination ocours where one crime is, in & sense, enclosed within
another, as represented in the figure here-
to attached. Thus, A K L may represent
a simple assault; A HI a battery, which
inclndes an assault; A F G a manslangh-
ter, produced by the assault and battery ;
ADE o murder of the second degree,
where whdt constitutes manslaughter is
aggravated by its being done of *malice
aforethought;” and A B C murder of the first degree, where the
“malice aforethought” is aggravated by being «deliberately
premeditated.”

§ 781. Other Forms. — But this doctrine is not limited to whai

217; Rex ». Britton, 1 Moody & R. 207; t ] Hawk P. C.6thed . 82,451, 3
Lorton v. The State, 7 Misso. b5. § Ante, § 777,
1 Ante, § 611,
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may be termed erimes within crimes. Here, therefore, is a figure

more complicated than the preceding ones, and of a somewhat’

A different nature. Suppose ACBD to
comprehend. the whole of what was done.
The law may, or may not, have a way of
dealing with the whole. If it has, then,
" perhaps, the prosecuting officer may elect

B to indiet for the whole, or to indict for
ACBE or for AEBF,or AFBD, or ACBF, or AEBD.
For there may be, .in one transaction, different offences which
will be partly, not wholly, included within one another ; or there

may be. different offences  neither ‘one of which will embrace

any thing lying within any other. : To illustrate the former sort,
a man may be. guilty of arson in burning a dwelling-house
wherein & human being is consumed, and thus be guilty also, by
the same aet, of murder.!. The murder and the arson are two
offences, each one of which, in the particular instance, includes
gome element belonging to the other.?

§ 782. Continwed. ~— There is really no limit to the variety of
combinations. Thus, a man may be-a common seller of intoxicat-
ing liquor without license, contrary to & statute making this pun-
ishable ; and, in carrying on the business of ¢common seiler, he
may be guilty of specific sales againat.another statute, which
makes each particnlar sale an offence.®. Or we may suppose, that
the law has its lines so drawn as not to include, as constituting
any one crime, the whole of & particular criminal transaction ;
but, instead, it cuts the transaction up into, it may be, three
parts, while no one of them inecludes any thing which is also
within another.* :

'§ T83. Continued, — No solid inatrunetion can be drawn from
further elucidations, in this connection, of particular forms. At
the same time it should be borne in mind, that no limit can be set
lown to what is actual, or especially to what is possible, in these

1 The Staté v. Cooper, 1 Green, K. 3. 2 Lewin, 52 ; Hinkle v. Commonweaslth, 4
861. Dana, 518. .

2 Bee post, § 815, t See Torey v. The State, 18 Mizso.
& The Staté . Maher, 35 Maine, 225; 455; Wilson v. Commonweslth, 12 B.
The State ». Coombs, 32 Maine, 623. Moor. 2; Bmith ». Commonwealth, T
And see The- State v. Bugbee, 22 Vi.82; Grat. 593; The State v. Fayetteville, 2
Commonwealth ». Perley, 2 Cush. b59; Murph. 871; The Siate v. Fife, 1 Bailey
Rex » Champnoeys, 2 Moody & R. 26, 1; The State v, Standifer, b Port. 528,
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eombinations. Two: further figures.are here attached by way of
suggestion.. - In them, the reader sees what may be ; and, to some

G . B -

H

extent; what is..- Suppose; for example, in the first of these fig
ures, D G C H represents the whole criminal transaction, the law
may make all indictable as one crime ; or it may make indictable
GCAD,or ACBE,or ACBF,or AEBY, and s0c on. But
these .combinations require no further explanation.

- § T84.. Purther of the Reason, &o.— Let it be still bhorne in
mind; that this appearance.of the law cannot be avoided by any
akill. of scientific arrangement; or by legislation. The reason is,
as already intimated, that, because of the diversity of human
actions, no two acts, of the past or the present, viewed in refer-
ence to all their surronndings, and the inner motives prompting
to them, are precisely alike. - And no single future act, viewed
with reference to all these things, can be foreseen. We can
merely foreses, that, in its own minuter qualities, and in its rela-
tions to ite surroundings, each future act will differ from every
preceding one, and thus the course of events will continue for
ever. The consequence is, that the law, statutory and common,
must forbid things in terms broad enough to comprehend an in-
finite variety of shades and particular qualities of wrong-doing.
The inhibition must also be specific, descending somewhat to the
minute. When it thus descends, it, of course, can include only
a part of the wrong things possible to be done. Then must fol-
low another somewhat minute direction, then another, then
another; until the lawgiver thinks he has gone far enough.
Each new defining or drawing of lines around a thing thus newly
made indictable is just as likely to embrace within it some acts
which were indictable before, by reason of lying within different
lines, as to embrace what was not before indictable. The new

and the old stand together, and a particular element of wrong
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may thus be found to be within any number of the law’s enclos-

ing eircles. And what is thus said applies, as mentioned already,

to the common law as well as to the statutes. The common law
would be the perfection of folly, instead of meriting. the praise
bestowed in days past upon it as the perfection of wisdom, if it
attempted to divide the indictable into such classes of things that
no one transaction would fall into more than a single class.

§ 785. Committed in Different Ways, — Some single offences
may be committed in different ways. For example, & statute
provided a punishment for “ every person who shall buy, receive,
or aid in the concealment of, any stolen goods, knowing the same
to be stolen ;” and the construction was, that it described only
one offence, the guilt of which might be incurred by either buy-
ing, or receiving, or aiding in the concealment of, the goods ; and,
if an indictment alleged all three of these together, no objection
could be taken to it as multifarious, though it might equally wel
have charged but one.! On a principle somewhat similar, fre-
quently a man may be indicted for the same thing, either under
a statute, or at the common law, at the election of the prosecut-
ing power2

! Crim. Proced. L § 434426 Stevens 358 ; The State ». Woodward, 25 Vt. 618,
v. Commonwealth, & Met. 241 ; The State But see Miller ». The State, 6 How
». Slocum, 8 Black~. 315. And see Reg. Missis, 250. o
v. Bird, 2 Eng. IL. & Eq. 448, 2 Den. C. C. 2 Btat. Crimes, § 164, 178,
94; Commonwealth v. Tuck, 20 Pick. .

472

CHAP. LIIL] MERGER OF OFFENCES. § TRY

CHAPTER LIL
MERGER OF OFFEKCES.

§ 786. To what applicable. — The doctrine of merger is applica-
ble to two classes of cases, — the one, where a eriminal aet falls
within the definitions of two or more separate offences; the other,
where offences are so graded thgt the less culpable are included
in those involving a larger guill, a3 shown at § 780 in our last .
chapter. The general rule is, as there explained,! that the prose-
cuting power may select for conviction any one of these offences,
and the defendant cannot object though his guilt covers also a
larger or different one. But—

Merger. — Merger, to be discussed in this chapter, creates a gort
of exeeption to that doctrine.

§ T87. Merger defined.— Merger, in the criminal law, occurs
where the same act of crime is within the definition of a misde-
meanor and likewise of a felony, or of a felony and likewise of
treason ; and the rule is, that the lower grade of offence merges”
in the higher, so that the act can be punished only as felony in
the one instance or treason in the other. Or,—

More fully. — There i, at the common law, & wide distinction
between felony and misdemeanor? It affects alike the punish-
ment, the procedure, and several rules governing the crime itself,
Out of this distinction grows the doctrine that the same precise
act, viewed with reference to the same consequences, cannot be
both a felony and a misdemeanor,®—a doctrine which applies
only where the identical act constitutes both offences* Hence,
as seen in another connection, if a statute creates a felony of
what was before a misdemeanor, or a misdemeanor of what was

1 And see post, § 791, 804, wealth o, Parr, 5 Waits & 8. 845; John.
2 Ante, § 609, 618, gon v. The State, 5 Dutcher, 463.
* Reg. v, Button, 11 Q, B. 920; Rex v £ Johnson ». The State, supra.
Harmwood, 1 Eaet P. C. 411; Common- 5 Stat. Crimes, § 174.
wealth v. Roby, 12 Pick. 406; Common-
4738
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before a felony, there can be no subsequent prosecution of the act
for what it was before the statute. In like wanner, if a statute
elevates a felony to high treason, it is, as Sir Michael Foster
observes, “absorbed in the treason.””! For illustration, —

§ 788, In Rape — Murder. — An act which gamounts to. the
common-law felony of a rape? or a murder? eannot, at the same
time, be such an assault as is a misdemeanor. Yet, —

Application of Doctrine. — There is much obscurity in the books
as to the application of this doctrine. We shall look again at
this question in our next chapter.t The Connecticut. court has
held, that proof-of & rape will sustain an indictment for an assault
with intent to commit a rape But Hawkins says: It seems
that, if a man be-indicted for a felony generally, and upon the

. evidence it plainly appear that the fact amounts to no more than
a bare trespass [misdemeanor ], he cannot be found guilty of the
trespass, but ought to be indicted anew.” Yet if the special eir-
cumstances of the case be set forth in an indictment for an
offence laid as felony, and the defendant be found guilty gener-
ally, and. afterwards the: court be of opinion that the fact doth
not amount to felony, but only to an enormous trespass, it seems
agreed, that judgment may be given as for a trespass only.8
Also, if the jufy find a special verdict on a general indictment
for felony, and the crime be adjudged upon such verdict to be

* but a. trespass, judgment ‘may be given upon it as for a trespass
only. - Also, if on an . indictment of trespass the faet appear to
have been felonious, it hath been adjudged, that the de‘endant
may be found guilty of the indictment as it is Iaid, because the
king may proceed against the offender as he thinks fit, either as
& trespusser or a felon.® But the contrary is said to have been
helden by the late Chief Justice Holt.” 1

§ T89. Btatutes changing Common Law.— The rule, that an act

cannot be. both felony and misdemeanor, may, of ocourse, be

altered by an. express statute; and we have seen,! that it has

1 Foster, 873. - 8 The State w Shepard, 7 Conn. 54.
2 Rex v. Harmwood, 1 East P. (. 411 i But see post, § B04-809.
The State r. Durham, T4 N. C. 447, See, ¢ Ante, § 626,

however, Reg. v. :Allen, 2 Moody, 179, T As to which see post, § 804 et seq,
& Commonwealth. ». Roby, 12 Pick. 8 See post, § 810

458. % See post, § 812-815.
t Post, § 804-815. 1 2 Hawk. P. C. c. 47, § 6.

1 Ante, § 699, 700.
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been so altered as to prosecutions, under some circumzftances, for
knowingly receiving stolen goods.! An-d j:here are, in some of
our States, statutes abrogating or modifying the rule in other
cases.? . . ] )
§ 790. Course of Discussion — Conclusion, — This subject w1]l
be continued in the next chapter, to which the present one is

introductory.

tate, 19 Foster v. Peopls, 1 Col. Ter. 208; Can

Oh;osiglalm Noland . The _S. . ‘ada: v, Cmnnfonwealth, 22 Grat. 899;

2 bommonwea.'lth v. Dean, 109 Mass. Wolf 2 The St'a.te, 41 Ala. 412; Ha.m-:la

849 ; Stephen v The State, 11 Ge. 225; ». People-. 13 Mlch_. 316; People v. Bris-
Hardy ». Commonwenlth, 17 Grat. 662; tol, 23 Mich. 118; p4°2:3§ 808,
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CHAPTER LIV.

THE RELATIONS OF THE SPECIFIC OFFENCES TO ONE ANOTHER
AND TO THE CRIMINAT, TRANSACTION,

§ 791. Election of Offences. —Subject to whatever exception
may be found in the doctrine of merger, discussed in the lagt
chapter, a criminal person may be holden for any crime, of what-
ever nature, which ean be legally carved out of his ac,t. He is
not to .elect, but the prosecuting power is.2 If the evidence
shows him to be guilty of a higher offence than he stands indicted
for, or of a lower, or of one differing in nature, whether under a
statuto or at the common law, he cannot be heard to complain, —
the question being, whether it shows him to be guilty of the :)DB

charged.® Thus,—

§792. 1 Conspiracy — Manslaughter — Larceny — Robbery —

Malicious Mischief — Battery — Non
Where the indictment is for a conspirac

~repair of Way -— Accessory, —
¥ to commit an’offence,

?,nti the proofs establish that the conspirators actually committed
1657 or for manslaughter, and murder is shown ;® or for larceny,

1 In connection with this cha;
sult Crim. Proced. I § 415 et seﬂfer' o

2 Cole ». The State, 5 Eng. 818, 822.
Reg. ». White, 9 Car. & P. 262; Reg, v,
F}*anklin, 6 Mod. 220; Reg. v. Brighiside
Bierlow, 4 New Sese. (s, 47, 14 Jur. 174 ;
The State v, Jesse, 3 Dev. & Bat, 98
S1.mpsou #. The State, 10 Yerg, 525:
Hickey v, The State, 23 Ind. 21 ; Uniteti
States vtegmm}r, 8 Cranch, 337, and the
eages gited in the remaini i
section and the next. 78 notes to this

3 Reg. o. Neale, 1 Car. & K.
Den. C. C. 36; Reg. », Howell, 9 g’;ll" é
P. 437, 464 ; Lohman v, People, 1 Comst.
879; The State v. Sonnerkalb, 2 Nogt &
MeC. 280; Thayer ». Boyle, 30 Maine,
475; Reg. ». White, 20 Eng. L. & Eq. 585;
The State v. Keen, 84 Maine, 500 ; Rex’
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e. Davis, 1 Car. & P. 804; The Stater.
Coppenburg, 2 8trob. 278 ; Rexs. Wilkes,
1 Leach, 4th ed. 103, 2 East P. C. 74683
Relx o. Cramp, Rues. & Ry. 827; Reg. v,
Pringle, 9 Car. & P. 408, 2 Moody, 127;
The Btate v. Parmelee, 9 Cona. 259 ; The
State ». Munco, 12 La. Am. 825 ; Johnsom
o. The State, 14 Ga. 65; The State .
ﬁmin;r,liigN. H. 4656; Commonwealth v,
urke, Tay, 100 ; Har ., C -
wealth, 17 Grat. 592, 7 = Common
* The State v. Murphy, 6 Als. 765
People v. Mather, 4 Wend. 22, 265 ; The
State v. Murray, 16 Maine, 100; Com-
monwealth v. Delany, 1 G Pa. }
post, § 814, et =t
¥ Commonwezlth v. McPike, 3 Cush,’
181; Barnett ». People, 54 i1, 825, )
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and it was perpetrated in the course of a burglary! or a rob-
bery ;2 or for malicious mischief, and the facts appearing would
equally sustain a charge of larceny ;? or for inflicting a battery
on one man, when in truth the blow took effect on two ;¢ or for
the non-repair of one street, when the neglect covered several
streets ;5 or for being accessory to one person, while more per-
sons also were guilty of the principal offence,® -—in these and the
like oases, the prisoner may be convicted of what is eharged
against him, if, like what is not charged, it is sustained by the
evidence.

§ 793. Separating ‘Franeaction into 8peoific Offences. — It is some-
times a nice question into what parts & criminal transaction is
geparable, and where the lines must run. We shall see some-
thing of this in the second volume, and in * Criminal Procedure ™
and “ Statutory Crimes,” where the several offences are discussed.
In all cases in which there is no merger of misdemeanor in felony
or felony in treason, as shown in our last chapter, the transaction
is divisible at whatever place it can be so cut that the part will
fill the law’s definition of any erime. Again, when the division
has been made, and the wrong-doer has been prosecuted for one
offence, he may or may not be punishable for a second, properly
carved out of his act,—a question for a future chapter.” More-
over, as a practical suggestion, the prosecuting power ought to be
cautions how it carves; becanse, not only may a miscaleulation
in the exercise of the discretion result in a failure to eonvict, but
in some ecircumstances it will enable the prisoner, after trial, to
plead the prior proceedings in bar of any subsequent ones.
These propositions need not be drawn out into their details in
this connection ; but a reference to some cases illustrating them
will be convenient.® o

1 Wyatt v. The State, 1 Blackf. 257; The State ». Benham, 7 Conn. 414; The
People v. Smith, 67 Barb. 46, State ». Fife, 1 Bailey, 1; The State ».
2 Hickey v. The State, 28 Ind. 21; Fayetteville, 2 Murph. 371; The Btate v.
Bonsall v. The State, 35 Ind. 460. Johnson, 12 Ala. 840; Rex » Champ-

8 'The State v, Leavitt, 82 Maine, 188.

4 The State v. Damon, 2 Tyler, 387.

¥ The State v Fayetteville, 2 Murph.
87l

% Stoops v. Commonwealth, 7 8. & B.
€01, And see ante, § 668,

T Post, § 973 et seq.

8 The State v. Moultrieville, Rice, 158 ;

peys, 2 Moody & R. 26, 2 Lewin, §2;
Hinkle v. Commonwealth, 4 Dana, 518 ;
The State v. Damon, 2 Tyler, 387; Hol-
comb ». Coroish, 8 Conn. 875; Frasier ».
The State, 6 Misso. 195 ; People v. Ward,
15 Wend. 281; The State v. Cooper, 1

- Green, N. J. 861 ; The State v. Plunkett,

8 Harrison, 6; The State v. Coombs, 83
477
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~ § 794. . offences. within One Another < ('The Indictment ).~ W here
offences .are included one within pnother, as before explained,! a
person indicted. for a higher one may be convicted of any below

it not merged in that for which he is indicted 2 unless the allega-"

tion: should happen to be.in .a form not charging the lower;?3
for, should this oceur, contrary to the ordinary course of practice,
the want.of averment will be fatal to any .verdict for the lower.4
Thus, assuming the allegation for the heavier offence to be in
such form 2 to include the lighter, — :

§ 795. In Homicide — Robbery — Assault with Intent — Mayhem
~— Carpal Ravishment—— Adultery — Formlcation — Rape — Incest —
Riot— Seoond Offence.—First Offence: —One indicted for murder
may be found guilty of .manslaughter;® for robbery, may be
convicted of larceny ;% for an assault with an intent to commit

CHAP, LIV.] 'RELATIONS. OF OFFENCES. - § 797

murder, or manslaughter,’ or. mayhem,? or a carnal ‘ravishment;
may be convicted of either a simple assault or a compound assaulé
of aless degree than that.alleged;4 indicted for adultery, may
receive judgment for fornication’;® indicted for rape on the per-
son of his daughter, convicted. of incest;® indicted for riot and
assault, convicted of assault only;7? indicted for. larceny as &
second offence, eonvicted of the larceny as a first offence.? - Like«
wise, — -

§ 796. Burglary and Larceny, &c. -~ In-burglary and statutory
breakings into shops and dwellinghouses, if the. indictment sets
forth a larceny within the building, as a part of the larger offence,?
the conviction may be for the larceny alone.®. But-if the charge
of burglary is simply that the defendant broke and.entered the

Maine, 620; The Siate. ». Maher, 35
Maine, 225 Skith v, Commonwealth, T

Grat. 693 ; Rex ». O’Brian; T Mod: 378 4

Rex ». Reynell, 5 East, 316; The State
v. Spurgin, 1 McCord, 252; Shaw 4, The
State, 18 Ala. 547, In Larceny. — Ag

1o larcenies, see Reg. v. Brettol, Car. &

M. 60%; Rex v, Jones, 4 Car. & P. 217;
The State » Williams, 10 Humph, 101;
Lorton 7. The State, T Misso. 55; Reg.

v. Bleasdale, 2 Car. & K. 765; The State .

v. Nelsan, 20 Maine, 829; The State ».
Thurston, ‘2 McMullan, 382; Rex v,
Birdseye,4 Car. & P. 386, In Burglary,
— Az to burglary, and the like, see Com-
monweslth ». Hope, 22 Pick. 1; Josslyn

v. Commonweaith, 6 Met, 238 ; The Stite :

v. Squires, 11 N. H. 37; Commonwealth
v, Brown, § Rawle, 207; The State v.
Brady, 14 Vt. 353; Jones o. The State,
11 N. H. 269; Stoops » Commonwealth,
75.& R. 491; Rex ». Comer, 1 Leach,
dth ed. 36; Rex v. Vandercom, 2 Best P,
C. 512; 8. c. nom. Rex o. Vandercomb,
2 Leach, 4th ed. 708 ; Commonwealth o
Tuek, 20 Pick, 866; The Statew. Moore,
12 N. H. 42; Commonweslth p. Dovea, 2
Va. Cas. 20,0 . -

1 Ante, § 780. . e

¢ Ante, § 787-789; post, § B04 et seq.

2 Post, § 803,

4 Swinney v The State, 8 Sm, & M., ;

676; Reg. v. Beid, 1 Eng. L. & Eq. 585,
699, 16 Jur. 181 ; The State ». Nichols, B
Conm. 496; Durham v.. The State, 1
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- Black!. 83; Wilson v. Commonweslth,

12-B. Monr. 2; Reg. v. Wynn, 1 Den. C.
C. 885, 2 Car. & K. 859 ;- Rex v, Comp-
ton, 3 Car. & P.418; Commonwealth »,
Harney, 10 Met. 422; Wills ¢. The State,
4 Blackf. 467 ; Reg. v. Yeadon, Leigh &
C. 81,9 Cox C. C. 01 Heg. ». Smith, 34
U. C. Q. B. 56562; Heller ». The State,
£8 Ohio State, 582; Hanna v People,
19 Mich 816 ; Wood v. The State, 48 Ga.
192; Reg. v. Canwell, 11 Cox C. C. 262;
Reg. ». Taylor, Law Rep. 1 C. C. 194, 11
Cox C. C.261; Reg. v. Dingman, 22 1. G,
Q B.233; and the othér cases cited. to
sections next following. And see Smith-
ermen v. ‘The State, 27 Ala. 23; post,
§ B0 Crim: Proced, 1. § 418, 419,

& Lisle’s Case, J. Kel. 89-108; The
Btate v. Fleming, 2 Strob. 464 ; Rey-
nolde v. The State, 1 Kelly, 222 ; King v
The State, 5 How, Missia. 780; Watson
v. The State, 5 Miseo. 497 ; Plammer ».
The State, 6 Misso. 231; The State .
Gaffrey, Rice, 481; Commonwealth v.
Gable, 7 8. & R. 428 ; The State v. Arden,
1 Bay, 487; The. State o. Flannigan, 6
Md. 167 ; Gordon.v. The State; 3.Iawa,
410; Wroe o, The State, 2 Ohio State,
460; The Btate ». Huber, § Kan. 447;

Davie. p. The. State,:39 Md. 355; The

State o. Sloan, 47 Misso. 604, 614.

5 Hickey. v. ‘The Btate, 28 Ind. 21
And see The Btate v. Taylor, & Oregaa,
10; Hamilton v. The State, 36 Ind. 280.

place with intent to steal, the want of allegation: precludes his
conviction for larceny.?* Again, — : :

§ 797, Murder of First and Second Degreés. — Where, as in gome
of our States, murder is by statute divided into two degrees; one
may be .convicted of it in- either degree if the indictment is in

1 Gardenheir ». The State, 6 Texas,
248 ; The State v. Stedman, 7 Port. 495 ;
The State v. Coy, 2 Aikens, 181; Stew-
art v. The State, 5 OQhio, 241; Clark ».
The State, 12 Ga. 350,

2 McBride ». The State, 2 Eng. 874.

2 Commonwealth v. Fischblatt, 4 Met.
854 ; Rex o Dawson, § Stark. 62; People
v. McDonald, # Mich. 150.

£ And gee Smith ». The State, 85
Texas, 600; The State v. Shepard, 10
Jowa, 128 ; White v. The State, 18 Ohio
State, 560,

i Respublica ». Roberts, 2 Dall, 124, 1
Yeates, &; The State ». Cowell, 4 Ire.
231. And see The State v. Pearce, 2
Blackf. 818; The State ». Cox, N. C.
Term R. 165.

% Commonwealth ». Goodhue, 2 Met.
198. And see Crim. Proced. L. §419.

T Rex v. Hemings, 2 S8how. 98; The
State v. Townszend, 2 Harring. Del. 543;
Rex ». Heaps, 2 Salk. 593. It would ap-
peatr, bowever, that an indietment for:
riot may be so framed as, on the princi~
ple siated post, § 303, not to include an
assault. . Reg. v. Ellis, Holt, 638. And
see The State v. Allen, 4 Hawks, 356 ;
Commonwealth . Perdue, 2 Va, Cas. 227
Chiide . The State, 15 Ark. 204

¢ Palmer v. People, 6 Hill, N. Y. 427,

‘® Stoops & Commionwealth, 7 8. & R.
401 ; The State r. Squires, 11N, H. 87;
Crowley v. Commonwealth, 11 Met. 675;
Kite v. Commonweslth, 11 Met. 581; .
Jones ». The State, 11 N. H. 269 ; Com-
monwealth ». Hope, 22 Pick. 1; Josslyn
v. Commonwealth, 8 Met. 236 ; Common-
wealth v. Tuck, 20 Pick. 358; Berry v.
The State, 10 Ga. 51I; The State n.
Moore, 12 N. H. 42; Rex v. Comer, 1
Lesach, 4th ed. 36; Rex ¢ Vandercom, 2
Eaat P. C. 519; s8.¢. nom- Rex ¢. Vanden
comb, 2 Leach, 4th ed. 708; Common-
wealth v, Brown, 3 Rawle, 207 ; Clarke
v. Commonwealth, 20 Grat. 908; The
State ». Alexander, 56 Misso, 131,

1¢ The State » Brady, 14 Vt. 353;
Anonymous, 81 Maine, 592 ;: The State v.
Grisham, 1 Hayw. 12; Rex » Withal, 1
Leach, 4th ed. 88, 2 Ezst P. £.'615, 617;
Commonwealth v.. Hope, 32 Pick. 1; The
State: . Cocker, 8 -Harring. Del. 554;
Reg. ». Reid, 1 Eng. L. & Eq:-595, 699, 15
Jur, 181. See Reg. v Clarke, 1 Car. &
K. 421. 5

1 Figher v The State, 46 Ala. 717;
Bell 2. The State, 48 Ala. 884 ; People »
Garnett, 20 Cal 822. : - . - :
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§ 799 DIVISIONS AND DISTINCTIONS, fBOOR VI

terms to charge the higher; the statutes preseribing that the
degree shall be specified in the verdict.! Or the conviction may
be for any lower grade of killing.? And some of the courts have
indulged in the strange absurdity of holding, in violation alike of"
the fundamental principles of pleading, of guarantees in the
constitutions of most of our States, and of common sense, that,
if an indictment does not contain any allegation of the aggra-
vated facts which constitute murder in the first degree, still, in
some mystic manner which no judge ever undertook to explain
or himself saw, it is an indictment for murder of the first degree
as well as the second; and, upon it, a convietion for the murder
in this higher degree may be maintained. It happened in this
way: the first court that considered this sort of statute made a
blunder. Judges of other courts shut their eyes and followed
the lead. Some other judges have latterly opened their eyes to
look ; and every one who has looked has refused to follow the
old lead. It would be interesting to see any man, on the bench
or off, after looking into the question so as to understand it,
undertake to answer the argument which explodes the old error.
No one ever did undertake it; no gift of prophecy is required to
enable a writer to say, with absolute certainty, that no one ever
will? '

- §798. General Result.— The conclusion is, that, whatever the
offence alleged, there may be a conviction for any other, if within
the words of the ullegation.t Exceptions to this rule will appear
in subsequent sections. :

§ 799. Offences not within One Another. — The rule is not con-
fined to these cases of a crime within a erime, but it is general,
that the defendant may receive judgment on so much of the alle-
gation proved as constitutes an offence, whether what is thus

OHAP. LIV.] =  RELATIONS OF OFFENCES. § 801

proved is the same in degree as the entire matter charged, or
different in degree, or in nature.! For example, —

In Libel — Larceny {Grand and DPetit) — Possessing Counter
fetts. — One indicted for printing and publishing a libel may be
acquitted of the printing, and convicted of the publishing ;2 one
charged with a larceny of property of more than one hundred
dollars in value may be found guilty of the larceny in a less
value ; charged with having in possession, with intent to utter,
more than ten pieces of counterfeit coin, may be found guilty of
having less than ten.® So, on an indictment for grand larceny,
— that is, a larceny in which the property stolen is alleged to be
worth more than twelve pence,! — the conviction may be for petit
larceny’ And— -

Alternative Clanses of Statute. — We have seen,’ that, when a
statute makes punishable several things in the alternative, the
indictment may be in one count for the whole, while the proof
need cover only so much as constitutes a erime.’

§ 800. Joint Indictment against Two or More. — In like manner,
where two or more persons are indicted together for one offence,?
a part may be convieted and the rest acquitted;® or some may
be found guilty of the offence in a higher degree, others in a
lower.® But if the acquittal of one shows the others to be neces-
sarily innocent, they will not be adjudged by the eourt to be
guilty, thongh the jury find them so.! Therefore, —

§ 801. 1n Conspiracy. — Though one of two conspirators may
be proceeded against after the other one is dead,!? or they may

! McGee ». The State, 8 Misso. 495;
The State ». Dowd, 19 Conn. 338; Peo-
ple v. Doe, 1 Mich. 451; McPherson ».
The State, 3 Yerg. 279; Thomas ». The
State & How. Misgsis. 20, 82; Johnson v,
The Htate, 17 Ala. 818. And see People
v. White, 22 Wend. 167; The State o,
Town, Wright, 756; The State z. Wil-
liams, 3 Fost. N. H. 821.

% Wroe ». The State, 20 Ohio State,
460; The State v. Huober, 8 Kan. 447;
Davig v, The State, 89 Md, 355; The
Steje v. Sloan, 47 Mieso. 604, 614.
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3 Bee, for a full view of this question,
Crim. Proced. IT. § 560-506. See, also,
Bishop First Book, § 401 and note, 4556;
Stat. Crimes, § 371, 372, 471. And see
The State ». McCormick, 27 Iowa, 402,
where, in an able opinion, the court unan-
imously affirm the doctrine which I had
laid down in Crim. Proced.

¢ Crim. Proced. L § 416~420 ; Benham
#. The State, 1 Iowa, 542; Prindeville v,
People, 42 T11. 217; The Siate ». Butman,
42 N. H. 490; The State v. Dumphey, 4
Mion. 438.

1 Rex ». Newion, 2 Lev. 111, and the
other cases cited to this section; also
Btat. Crimes, § 491-403.

2 Rex v. Williams, 2 Camp. 646,

$ Commonweslth ». Griffin, 21 Pick.
528,

+ See ante, § 679,

5 The State v. Bennet, 8 Brev. 515, 2
Tread. 698 : The State p. Wood, 1 Miil,
23 ; The State ». Murphy, 8 Blackf, 408;
2 Hawk. P, C. Curw. ed. p. 620, § 6.
And see The State v, Arlin, 7 Foat. N. H.
116 ; Wills ». The State, 4 Blackf. 457,

¢ Btat. Crimes, § 833; ante, § 785.

T Btevens ». Commonwealth, 6 Met.
241.

$ Crim. Proced. L § 463.

* Reg. v. Dovey, 2 Den. C, C. 86,2

YOL. I 31

Eng, L. & Eq, 532; The State ». Allen,
4 Hawks, 356 ; Bloomhuff v, The Siate,
8§ Blackf, 206; Ward v. The State, 22
Ala. 16. And see Commonwealth v, Per-
doe, 2 Va, Cas, 227; The State v, Adlison,
3 Yerg. 428,

10 Rex v. Butterworth, Rusz. & Ry.
520; Shouse r. Commonwealth, 5 Barr,
83; The State v. Arden, 1 Bay, 487.
Query as to Bex » Quail, 1 Crawf. &
Dix C. €. 191 _

11 Reg. ». Eliis, Holt, 636 ; The State
t. Mainor, G Ire. 340, As to the Imita-
tions of the rule, see The State ». Alli-
aon, 8 Yerg. 428. And see Rex w
Hughes, 4 Car. & P, 878.

2 Hex » Nicolls, 2 Stra. 1227 ; People
v. Oleott, 2 Johns. Cas. 801.
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have separate trials;! yet, if-one is‘acquitted, where two only
are charged in the allegation, this is in effect an aequittal of the
other, it being legally impossible for a man to conspire a.lone 3

And,— v

In Grand and Petit Larceny.-— If two are jointly indicted for
stéaling the same goods, one cannot receive judgment for grand
larceny and the other for petit larceny, beecause the fact could
not be 5033 yet, when the proof shows & grand lareeny, if, never-
theless, the jury return a verdict against both for petit larceny,
they may have sentence accordingly, because the evidence is for
the jury, and there is no impossibility -of record against thxs
finding .2

§ 802, Charge Joint or Beveral — When two are on trial for an
offence laid in a single count as committed jointly,>and each is
shown ‘to ‘have done the whole while acting separate ‘from the

" other, in disconnected transactions, a verdiet should not be taken
against both; because the conviction of one exhausts the indiet-
ment, and no charge remains for the other:® -But when the alle-
gation is of an offence committed severally, the word “ severally”
separates the defendants, so that all may be convicted on the one
indictment; unless the court interferes with this form of proceed-
ing in the earlier stages of the cause.” '

§ 803. Allegation to be Suffidient.— The law never condemns
without accusstion.  So that, as dlready mentioned,® the fore-
going doctrines do not apply where the thing proved is not ade-
quately set down in allegation.? Therefore, for example,— . -~

Principal and Accessory — Assaults — Battery, — One indicted
as prineipal in a felony cannot be convicted of being an aceessory

1 Crim. Proced. I. § 1022, T 1 Stark: Crinv. Plead. 24 ed. 48, 44;
2 The State r. Tom, 2 Dev. 689; Rex Crim. Proced. L § 478-475.

GIIA.‘P..;EV.] . :RELATTONS: OF omﬁg.-,— %804

before the faet;! or, indicted as such accessory, cannot be found
guiltpy as & principal felon;*. or, indicted for.an. assault with intent

to murder, cannot be convicted, not only of a simple assault, bat
also of a dattery® :

. §804. Ezwp&om and Lzmttatwm it
", Merger — Rights of : Defendants in Felony and Misdemesdnor.. -«mLat
us now go back to the doctrine- of merger, discussed in.the last
chapter. It appeared there to be yery uncertain in its limits and
nature.. The proposition,* that the.same act cannot be both félony
and misdemeanor, is only a particular deduction from a principle
familiar in-the interpretation of criminal statutes, whereby two
statutes punishing 6 thing differently eahnot. stand together, but
one ‘must be adjudged repealed.or.void.5.. Another:proposition
brought to view under the head -of merger is, that; on an indict-
ment for felony, there can be no conviction for a misdemeanocr
included within it; though, we saw,'the contrary has someﬁmes
been, held with us.f: This proposition, we are about-to see, is
derivable from certain distinctions of the old -common law as to
the differing rights. of defendants in irials for felony. and misde-
meaner. . So that, if there is in merger any thing beyond these
deduetions . from, familiar prineiples, it-is very.little. Indeed,
such:appears to be-the whole of the doctrine of merger, with: iis
reagons. But this presentation of the doctrine does not deny its
existence ; on the other hand, it explains and confirms it..-
. Misdemeanor on. JIndictment for Felony.— The common. law ig
distinet, that there can be no convietion for'a misdemeanor on an
indictent for a felony.”. If. the allegation-.includes. a.misdes
meanor, and the proofs sustain this part, but not the felony, there
must be'a general acquittal, which will be'no bar to-a subsequent
prosecution for the mmdemeanor The reason usually assigned
is, that,— - S o S

¢. Hilbers, 2 Chit. 163 ; Commonwealth &,
‘Manson, 2 Ashm. 81. And zee Reg. v.
Gompertz, # Q. B, 824; The State .
Covington, 4 Ala, 603,

3 Wilson v, Davis, 3 HcCond, 187,

4 The State v. Bennet, 2 Tread, 693,
8 Brev. 516; Crim. Proced. IL § 985;
ante, § 795, :

& Crim. Proced. I § 471.

& Stephens r. The State, 14 Ohjo, 886;
Reg. ». Davey, 2 Den. C. C. 88, 2 Endg.
L. & Bq. 532. See also Elliott v. The
Btate, 26 Ala. 78.
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5 Ante, § 794, T08.

% The State v, Shoemaker, 7 M]sso.
177; Rex v, Hughes, 4 €ar. & P. 873;
Rex v. Furnival, Ruse. & Ry. 446; Reg
#. Paice, I Car. & K. 13; Vanvalken
burg v. The State, 11 Ohio, 404; Tlhe
State ». Jesse, § Dev. & Bat. 98; Regi v
Reid, 2 Tren. £.C. 88, 1 Eng. L. & Eg
505; Reg. v. Holerofi, 2: Car. & K. 341
Caipenter v. People, 4 Beam. 1967 ; Com
monwealth z. Fischblatt, 4 Met. 854 ; Th
State v. Raines, 8 McCord, 688; Child
o, The State, 16 Ark. 204.-

! Rex vp. Plant, T Car.. & P. 575.

.. 2 Rexuo. Gordon, lLemh,ith ed.. 515,
1 East P. C. 352,

? Swoeden v The Sute 19 Ark. 206.
& Ange, § 787
. % Btas. Crlmes, § 153 148, 174

# Ante, § 758, 789.. :

.7 Ante, § 788; The State », Durham
721«1 C. 47; Johneon v. The State, 2
Dutchery, . 315 384, and the anthorities
cited in the next note, . . .

¥ 2 Hawk. P. C. Curw. ed. p. 821;
Rex v, Westbeer, 2 Stra. 1133, 1 Leach,
dth ed.:12; Commonweslth v, Gable, 7
8.& B. £28; Reg. v. Eaton, B Car. & P.
417;: Reg..v. Gisson, 2 Car. & E.781;
Reg. v Goadby, 2 Car. & K. 782, nots;
Commonwenlth v. Roby, 12 Pick. 486,
605, 506 ; Wright v.-The State, 5. Ind
527 ; Reg. ». lungey, 4 Foat. .& F. 96,
Reg. ». Woodhall, 12 Cox C. C. 240, 4
Eng. Bep. 529; Reg. ». Nichoils, 2 Cox
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Doctrine derivable from Procedure.— When this rule was estab-
lished,! persons indicted for misdemeanor had certain advantages
at the trial, such as to make a full defence by counsel, and to

have a copy of the indictment and a speeial jury, not permitted -

in felony. And it was deemed that they could not be deprived
of ‘these rights through ‘the device of a too heavy allegation in
the indictment. This plain dictate of justice was disregarded in
a few of the early English cases,® wherein, as it was said after-
ward, “ the judges appear to be transported with zeal too far.”3
But, —

§ 805. Changed Procedure — How with us. — It is inequitable to
deny one charged with felony any privilege which he ought to have
in misdemeanor. Therefore the old practice has been gradually
done away with in England, and it was never recéived in this
country. If, with us, there is any diserimination, it is usually in
Javor of those indicted for the higher crimes; while, in prosecu-
tions for the lower, any peculiar rights of defendants are raerely
incidental. Henee, ~—

‘Whether Conviction for Misdemeanor.— The courts of some of
the States have permitted convictions for misdemeanor on indict-
ments for felony ;* discarding the old rule, in obedience to the
maxim, Cessante ratione legis, cessat ipsa lex ;% while in other
States it has been followed.$

§ 806.” What, with us, the True Rule.— It is a nice question
whether or not our changed procedure should, as thus indicated,
be held to abrogate the old rule on this subject. For, besides the
difficulty of casting off a rule solely because of the removal of

C. C. 182, See Gillespie v. The State, 9
Ind. 880. )

L See ante, § 275.

% Rex v, Joyrer, J. Kel. 20, and cases
cited in Rex ». Westbeer, supra,

? Rex v. Westbeer, a3 reported 2 Stra.
1133.

* Btewart ». The State, § Ohio, 241;
The State v. Kennedy, 7 Blackf, 233 ;
People v. White, 22 Wend. 167; People
v. Jackson, 3 Hill, N. Y. ¢2; Burk on.
The State, 2 Har. & J. 426 ; The State 2.
Sutton, 4 Gill, 494; Cameron » The
Btate, 13 Ark. 712; The State v. John-
son, 1 Vroom, 185; Hanna ». People, 19
Mich. 816; Foster ». People, 1 Col. Ter.
293; Canada v. Commonwealth, 22 Grat.
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899 ; Hunter ». Commonwealth, 8 Cent.
Law Jour. 129;: ante, § 788. See The
State ». Bridges, 1 Murph. 134; Sweeden
v. The State, 19 Ark. 203; People v.
Trler, 36 Cal. 553,

5 Ante, § 278, 275, .

& Black #, The State, 2 Md. 376 ; Com-
monwealth ». Gable, 7 8. & R.423; Hack-
ett ». Commonwealth, 8 Hurris, Pa. 95 ;
Braddee ». Commonwealth, 6 Watta, §80;
Commonwealth ». Roby, 12 Pick. 496 ;
Commonwealth ¢, Newell, 7 Mass. 245
The State ¢. Valentine, 6 Yerg. 538;
dohnson v. The State, 2 Dutcher, 313,
324, And see United States ». Sharp;
Pet. C. €. 181. As to Vermont, see the
notes {0 the next section. :

CHAP. LIV.] RELATIONS OF OFFENCES. § 808

its original reason,! other reasons for adhering to it may exist in
addition to the oftener-mentioned ones.? So thought the Ver-
mont court, which, having in some earlier cases put aside the

. English practice, took it back, saying: * On an indictment for a

felony, the prisoner must appear in person, and on trial must here
be taken and retained in custody in discharge of his recognizance ;
whereas, on an indietment for a misdemeanor, he is allowed to
remain on bail, and may in general appear and plead by attor-
ney. These are privileges of which the party ought not to be
deprived by changing the mode of proceeding against him, and
they appear to be of sufficient importance to require an adherence
to the common-law rule.”# Yet this court, at a later period,
turned again and embraced its former doctrine, apparently with-
out being aware of the intermediate decision.*

§ 807. Continned. — And there are reasons of a different nat-
ure, entitled to weight: as, for example, one indicted for felony
cannot be convieted on evidence showing him to have advised
the act as an accessory before the fact, while one indicted for
misdemeanor can ; and the judge must be embarrassed as to the
admission -of the testimony, if in donbt whether the verdiet,
should it convict the defendant, will find him guilty of felony or
misdemeanor. In England, at the present time, the before-men-
tioned reasons for the rule have practically ceased, defendants
there having substantially the same privileges on indictments for
felonies as for misdemeanors ; yet the rule itself remains® And
the court of Massachusetts, sustaining the rule, rejected alfo-
gether those more common reasons, deeming it to rest on * the
broader consideration, that the offences are, in legal contempla~
tion, essentially distinet in their character, and that this is mani-
fest from an examination of the authorities.”® We may doubt,
however, whether the Massachusetts reason is broad enough alone
to support the rule in all circumstances where it is_ found in the
English law. o

§ 808, Btatutory Alterations of the Rule.— Yot this rule, that
on indictments for felony there can be no conviction for misde-

1 Ante, § 276. b Greaves Lord Campbell's Acts, 14;
9 Ante, § 274, - Reg. ». Thomas, Law Rep. 2 C. C. 141,

8 The State v. Whecler, 3 Vt. 344, 347,
overruling The Biate v. McLeran, 1 Aik-
ens, 311, and The State ». Coy, ¢ Aikens,
181.

¢ The State . Scoit, 24 Vt. 127.

13 Cox C. C. 62 Tie statutes, in some
special cases, provide otherwise. Ib.;
Rep. ». Rudge, 183 Cox C. C. 1T.
§ Commenwealth » Roby, 12 Fick
496, 506,
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‘mettor, has beén partly or fully-overturned by statutes in' some
of the States into ‘which it ‘was received frofm the common law,!
‘Therefore, — R
Hotnlotae —~ Rape, &¢. — Under the Tater latw in Massachusetts,”
one tried on an ‘allegation of manslaughter ‘or of rape, which are
{elonies, imay be found guilty of the misdemeaior of an assault
"E‘md' battery And, by force of ‘statutes, s like practice- pr'eva.ils
in some of the other States3 B o -
~ § 809, conviction of Attempt ot Indictotént for Fall Offence. — It
is perceived, therefore, that, by the tules of the corhm'on"law',
though an ‘attempt tonsists of the’ full offence partly executed,*
yet, if, on an indictment for felony, the proof shows only e:’l‘dﬂ’gﬁ
of the ‘act to constitute the -misdemesnor of an attempt, there
can be no conviction even' though -the allegation charges an
'atte;trpt‘ in form. - 'Where the attempt and subsiantive offence
are of one grade, —being either both felonies or both misde-
meanors,—it is plain that; if the allegation sets out ‘the attempt
as well as the completed offence, the common-law rules will per-
fm't'_a conviction for the attempt. It is believed, however, that,
n most instances, our forms of indictment for substantive offences
do not charge the abtemipt; though, in other instances, doubtless
they do. 'Tn England, the common-law doctrine js changed by
14 & 15 Viet. . 100, § 9, already cited,® now in forée, and 7 Will
4 & 1 Viet. c. 85, § 11, repealed,® which provides, * that, on the
trial of any person for any of the offences hereinbefore mentioned,
or for any felony whatever, where the crime charged shall include
an’ assault agaihst & person, it shall be lawful for the jury to
acquit of the felony, and to find a verdiet of guilty of assault
against’ the person indicted; if the evidence shall warrant such
finding.”7 There are some American statutes following more or
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less olosely these English ones.! . This subject has not been much
examined by our courts. . The English Parliament. is omnipotent,
Bat, while our legislatures may break down all barriers founded
on the distinction between felony and misdemeanor, it is not clear
that, by our constitutions, they can authorize a conviction for the
attempt on an-indictment for the full offence, should the allega-
tion not include a charge of the less offence.?

-§ 810. Misdemeanor alleged *feloriously.” — We have seen that,
according to Hawkins, if an indictment sets out the facts of an
offence and lays it as felony, yet in matter of law it is found to

-be misdemeanor only, a judgment for the misdemeanor may be

sustained upen it,® notwithstanding there can be no. conviction of
misdemeanor.on an indictment for felony.  But, in this instance,
the indictment is, in law, for misdemeanor, not felony ; the word
« feloniously,” in the allegation, being rejected as surplusage.
For it is & prineiple in all legal pleadings, that mere. surplusage
does not vitiate.? . If, however, the judge at the trial should, con-
trary to the claim of the defendant, treat the indictment as for
felony, and deny him privileges due to persons indicted for mis-
demeanor, this would be error like any other erroneous ruling.
Or, if the defendant admitted, at the trial, that the charge set
out was felony, and did not ask for any ruling on the ground of
its. being misdemeanor, the case would be the same as any other

Reg. v. Brimilow, 9 Car. & P. 368, 2 State, 41 Ala. 412; Hanna ». People, 19

1 Ante, § 789, e

% Commonwealth », Drum, 19 Pick.
479; Commonwealth v. Dean, 109 Maas.
849, 852, . - :
... % Prindeville. v.. People, 42 T)I. 7;
The State ». Johnson, 1 Vroom, 185;
QGarden v. The State; 8 Heed, 287. Aszto
other iAmerican séatutes and the deci
siona apon them, sse’ The State v. Flani-
g, 5 Ala. 477, 482, Brittein » The
State, ¥ Humph. 1539 ; The State ». Val-
ehtine, 8 Yeorg. 4588; The Siate v. Bowl-
ing, 10 Hamph. 52; Commonwealth v,
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Newell, T Mass. 245 ; Commonweslth »

Roby, 12 Pick. 496, 506 ; Commonwealth
v. Cooper, 15 Mass. 187 ; ante, § 759,

#+. Ante, § 746,

% Ante, § 757, . .

¢ Koown ss Lord Denman’s Act, Reg.
v, Dungey, 4 Fost. & F, 04, :

7 Greaves Lord Campbell’s Acts, 14
For the constrnetion put upen these atat-
wtes by the English courts, pee Heg. m
Bird, 2 Den. C..C. 84, 2 Eng. L. & Eq.
448; Reg. » Watkins, 2 Moody, 217, Car.
& M. 254 ; Reg.v. Eaten, 8.Car. & F.417 ;

Moody, 122; Reg. v. Williams, 8 Car. &
P. 285 ; Reg. v. Sannders, 8 Car. & P.

2856; Reg.v. Cruse, 8 Car. &: P 51, 2.

Moody, 53; Reg. r. Folkes, 2 Moody &
R. 480; Reg. v. Crumpton, Car. & M.
597+ Reg.w. Nicholls, 9 Car. & P.287;
Reg. o. Ellis, 8 Car. & I'. 664; Reg. ».
Pool, 9 Car. & P. 728 ; Reg. v, Gutiridges,
9 Car. & P. 471; BReg:w.-Barnett, 2 Car.
& K. 604 RBeg: v.Greenwood, 2 Car. &
K. 383 ; Reg. v. Holeroft, 2 Car. & K.
341; Reg. v. Barrati, 9 Car. & P.-887
Reg. v, Lewis, 1 Car. & K. 418; Reg. ».
Reid; 2 Dea. C. C. 85, 1 Eng. L. & Eq.
685; Reg. v. Birch, 2 Car. & K. 193;
Reg. v. 8t. George, 9 Car. & P. 4837 Reg:
v. Phelps, 2 Moody, 240; Rep. » Birch;
1 Den: C: O. 185; Reg. v. Gisson, 2 Car.

& E. T81; 2 Taschereaw Canada Crim.:

Law Acts, 254-263. :
1 And see, on this subject, Wol{f v. The

Mich, 316: The State v. Jarvis, 21 Iowa,
44; The Stete ». Wilson, 80 Conn. 508 ;
Cliford ‘s, The . State, 10 Ga. 422;
Stephen v. The State, 11 Ga. 225: The
State v. Shepard, 7 Conn. 54, citing Com-
monwealth ». Cooper, 16 Mass. 187;
which: last ease was-subseqnently dis-
approved. of by the Massachusetts court,
though for a reagon. not distincily affect-
ing the doctrine of the text, Common-
wealth v. Roby, 12 Pick. 496, 507.
. 3 Bes Crim. Proced. I. § §0-112. .

2 Ante, §788. And zee Crim. Froced
I § b37. i C

+-Btephen Plead. 378, 424:; Larned v
Commonwealth, 12 Met. 240; Rex ¥
Redman, 1-Leach, 4th ed: 477; Rex »
Hall, 1 T..R. 320, 822; People ». Loh-
man, 2 Barb. 218, 230; Lohmaxn ». Peo-
ple, 1. Comst. 379; Crim. FProced. L

§ 478.
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in which erroneous directions not objested to had been given; the
general doctrine being, that the party cannot take advantage of
such an error. These propositions, too clear to need further
elucidation,! have often lain but indistinetly in the minds of”
judges; yet they are sufficiently deducible from the decisions.?
Some cases, therefore, in Massachusetts,? Vermont,* and Mary-
land,® which seem to hold such an indietment not adequate to
sustain’ & conviction for misdemeanor, are not elsewhere good
law ; and, in the first-mentioned State, partly by the operation of
statutes which do not change the principle, the early determina.
tion has been overruled. '

§ 811. Jurisdiction. — Want of jurisdiction in the tribunal may
prevent & conviction for the less offence on an indictment for the
greater. Thus, in Tennessee, during slavery, the circuit court
had cognizance of murder, but not of manglaughter, committed
by a slave, the latter being triable in another tribunal only; and
the consequence was, that, when a slave was charged in the eir-
cuit court with murder, the verdiet could not be for manslaughter.?
But in New Hampshire, a statute having given to justices of the
peace exclusive jurisdiction over larcenies to the value of ten
dollars and under, directing them to commit the defendants for
indietment and trial in the Common Pleas Court when the value
was greater ; it was held that the latter might render judgment
on a verdicet of guilty, valuing the property at less than ten dol-
lars. The reason was, that the committing magistrate had con-
clusively settled the question of jurisdietion; while the jury had
determined the degree of the defendant’s guilt? In Vermont, it

1 See ante, § 140, note, * Commonwealth v. Newell, 7 Mass.

? Holmes’s Case, Cro. Car. 876; Rex

Scofield, Cald. 897, 2 East P. C. 1028,
1029 Rex v, Caradice, Russ. & Ry. 205;
Rex v. Turner, 1 Moody, 47; The State
z, Upchurch, 9 Ire. 454; Lohman o. Peo-
ple, 1 Comst. 379; People v. Lohman, 2
Barb. 216; Tha State ». Wimberly, 3
MeCord, 190; Hackett » Commonwealth,
8 Harris, Ps. 95; Commonwealth ».
Squire, 1 Met. 258; 2 Hawk. P. C. Curw.
ed. p. 621; The State v. Knouse, 29 Iowa,
118; The Btate ». Boyle, 28 Iowa, 622;
The State v, MeNally, 32 Iowa, 580. See
The State v Bridges, 1 Murph. 134.
Axnd see ante, § 274, 330, note, 361, note.
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245; Commonweslth v, Macomber, 8
Muea. 264.

* The State v. Wheelor, 3 Vt. 344, 347,

¥ Black ». The State, 2 Md, 876. Fol-
lowed in Delaware, The State v. Darrah,
1 Honst, Crim. 112,

¢ Commonwealth v. 8quire, 1 Met. 258,

1 Nelson p. The State, 10 Humph,.
618. The like doctrine is also. held in
New York, People ». Abbot, 19 Wend.
182 i

8 The State v. Arlin, T Fost. N. H. 118
Overruled in The State v. Dolby, 49 N. H.
483. 8ee The State v. Brown, 24 Copn,
314,
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was adjudged, that, if an information in one count charges the
larceny of divers articles, some valued above seven dollars and
others below, and the verdict finds the respondent guilty as to
one article only, of a value less than seven dollars, the &ourt will,
on motion, dismiss the case. Said the judge: * Where the prop-
erty is of less value than seven dollars, the offence is within the
jurisdiction of the justice of the peace; who may sen:t.teEnce the
prisoner, on conviction, to imprisonment in the county jail. 'I:he
county court have no jurisdiction over eriminal offences which
are cognizable before a justice.”?l

§ 812. Felony proved on Indictment for wademeanor.'_——-.-lt .has
already been explained that the same criminal thing which is &
felony cannot also be a misdemeanor;? for the differing conse-
quences of felony and misdemeanor cannot exist -together,—a.i.s,
& man caunot be hung and imprisoned at the same time. But, if
to what constitutes'a misdemeanor some circumstance is added,
the aggregate may well be a felony. In such. a case, according
to Hawkins,® should the indietment be for the misdemeanor, and
the aggravation which makes the act felony appear at the trial,
opinions are divided on the question whether or not there can be
a conviction for the misdemeanor. There is great weight in the
reason which he gives for the affirmative of this proposition;
namely, “because the king may proceed against the offender as
he sees fit, either as a trespasser or a felon.” And this is the
better doetrine. In England, it appears, if on a trial for misde-
meanor the wrongful act is shown to have been carried to an ex-
tent which makes it felony, the court will, in its discretion, not
as of coutse,* order the proceedings to be suspended, until an in-
dictment can be brought forward for the felony.® It is not be-
lieved that this practice would be proper with us, or that itis
ever resorted to; it wonld lead to embarrassing complications
under our constitutional guaranties against a second jeopardy.
If the judge declines to give this direction, the prisoner cannof
complain ; because it is for his advantage to be prosecuted for the

1 The State v. Nutting, 16 Vi. 261. section and the next twe, with citationa’
% Ante, § 787, 804; Bex v. Cross,1 of authorities, Reg. ». Button, 11 Q. B.
14. Raym. 711, 929, 12 Jur. 1017, 18 Law J. x. 8. M. C
¥ Ante, § 788, - 1 8 Cox . €. 220. And see 1 Chit

% Bank Prosecutions, Russ. & Ry. 878,
5 See, for a full discossion of this
point and of the matter generally of this

Crim. Law, 689; 2 Hawk. P. C. Curw. ed.

p- 621 ; Reg. ». Boulton, 12 Cox C.C. 87, 83;

Reg. v. Selsby, 6 Cox C. C. 465, 497, notes.
4RG
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Yighter matter, rather than for the heavisr.l:: There are some de-
eisions :in -Messachusetts,? founded partly on statutes since re-
pealed,? apparently holding, contrary to this better doctrine;:that
the - prisofer should be found not guitty:uf the misdemeanor; and
then indictod for the:felony:; bub-no satisfactory legal reason for
this smethod  appears ; moreover, if the same evidence were not
produced on the second trial; the party would altogether escape.
As observed by Lord Denman, C. J,:: *#'The felony may be pre-
tended 4o extinguish the:misdemeanor; and :then may be shown
to be but a false pretence; and entire impunity has sometinres
besn obtained by varying the- description” of the offence accord-
ing to the prisoner’s interest; he has been lberated on both
charges, solely beeause he was guilty upon both.”4 - In confirma-
tion of the liability to conviction for the misdemeanor, the books
tell us that, — : : S

§ 813.. Misprision of Felony or Treason.-— Every treason in-
cludes & misprision of treason’ and'every felony a misprision of
felony,® for which ‘misprision, though only a misdemeanor,” the
person guilty of ‘the higher erime may nevertheless be proceeded
against, « if the king please.” :

. 8 814. Metger in Conspiracy. — A conspiracy to eommit a fel-
onyiis a step toward the consammation, but it is only misde«
meanor, --There are: American .cases which seem to hold, that, if
partiesare on trial for-such a:conspiracy, and:they are shown to
have proceéded in it to the ‘actual eommission of the felony, the

- misdemeanor is merged; and they eannot be convicted,? — a rule,
the authorities agres; not applicable where the object of the con-~
spiracy is a misdemeanor.® This:doetrine, the reader. perceives,

-1 Reg. v. Bution, supra; Reg.». Neale,
1 Den. €. C. 83; The State v. Leavitt,
82 Msine, 183 Bank Prosecutions, Buss.
& Ry. 378; Lohman = People, 1 Comat.
879, 383; People v. Lohiman, 2 Barb. 216,
2907 - The ‘Biaté v Vadnais, 21 Minn
2 Commonwealth v, Roby, 12 Pick.
498, 508; Commonwealth v Kingsbury,
& Massi 308, The like under the Georgia
statiite. - - Kelséy v. The State, 62 Ga, 558,

4 Commonwealth ». Squire, 1 Mei.
258, 201, 262.

4 Heg. »: Buttoh; miprs, 11:Q B: 0481 °

§ 1 Bast P.C. 140, e

-# 4 Bl Cam. 119.
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T Ante, § 717. _
® Commonwealth ». Kingsbury, &

Magan. 108. And see the cases cited in

the zmext note, which, on this peint, con.
tain mere dicta. Also, Commopnwealtly
v Delany, T Grant, Y&, 224 ; Jahneon v.

. The Btate, 6 Butsher, 4563; Elkin v, Peo-

ple, 28 N. Y. 177. In Eentucky, it haa.
been laid down that a congpiracy te com-
mit w felony, consuminated by cofmmit-
ting treason, merges. - Commonwealthi v,
Blackburn, 1 Davall, 4.~ L

® The State v. Murray, 156 Maine, 100;
FPéople. v Mather; 4 "Wend. 229,7285;
People v Richards, 1' Mich; 216; Com-

¢ monwealthow, MeGowan, 2: Parsdis, 841+
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is contrary to just principle: it has been reject:ed m ]'E}ugland;l
and, though there may be States in which it is binding on the
pourts, it is not to be deemed general American law.? '

§ 815. Misdemeanor committed by Means of Felony. ——Therfe is
authority for saying, that, When a mari ‘undertakes to commit &
misdemeanor by means of an act Whlc‘,h is fel?ny,_the law st:?ps
with the felony, being the ¢ulminating point mn ‘thetransactioh,
and punishes him for it, to the disregard of the mmor c?nse-
quence beyond. This doctrine is not so co.mpl.etely.estabh.she-d
by adjudication as to preclude future inquiry into it. Still it
seems not unjust in principle. Therefore — .

False Pretances. — 1t has, been held, that, if one obtains goods
by false pretences, where such obtaining is'; a migdenqeapor,
through the instrumentality of & forgery; which is°a felony; he

c¢an be ¢convicted only of the f.or.ggry.s.

“Thi Stabe »: Noyes, 25 Vi 416; The*

-Btate v. Mayberry, 48 Maine, 2183 Com-
monwealth v. O'Brien, 12 Cush. 84; ante_,
1 Reg. v. Button, 11 Q. B. 92% 12 Jur.:
1017, 18 Law J. x. 6. M. G. 19, 3 Cox
C. C. 229 ; Reg. v. Boulton, 12 Cox e,

87, 93.

. % Johoson v. The State, 'B_Dnt._ch_er,
453; ante, § T91.

" '8 Rex'e, Bvani, & Car. & P. 558; Reg.’

v. iAnderson, 8 Moody & B. 469.. As to.

this, however, Lord Denman hx_m ob-
gerved, “that'the misdemesnor of obtain-

ing goods on false pretences congists of &

series of aets, the false pretence, and the

obtsining of the goods, and tlie firss step’

in: the' serien may also . be -a-felony.
Where that is the case, there appears 16
reagon why the prisoner should be al-
lowed to defedt: she clintge of the }emr
affence by alleging. his own. guilt in re-
spect of the greater offence. The sama
act may be part-of several ‘offencen; the
ssme blow may be the subjeet of inguity
$ consecntive charges of murder and rot_»-
bery; the acquittal on the firsy charge 1s

.no ' bar $0 & -second imguiry where both

chaxges of felony ; neither aught it to
lt:?w}h’::g ihe one charge ia of felony and
the othdr of misderreancr.” Reg. v. Bul- .
ton, ‘suprd, }1 Q. B. 946, ':9_4.7,' SCpxC. Q.
9909, 240, And see United States z.
Rindskopf, 6 Bis. 259.
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