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“Pursuant to the Order of the Day, the Honourable Senator Robertson
moved that the Bill (O), intituled: “An Act respecting the Criminal Law”, be

now read the second time.
After debate, and—

The guestion being put'on the said motion, it was—
Resolved in the affirmative.
The said Bill was then read the second time, and—

. Referred to the Standing Committee on Banking’ and Commerce.”

L. C. MOYER, _
Clerk of the Senaie.



Monpay, December 15, 1952,

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 8.30 p.m.

Present: The Honourable Senators:—Hayden, Chairman; Aseltine, Baird,
Buchanan, Burchill, Crerar, Davies, Gouin, Hawkins, Horner, Howden, Huges-
sen, Kinley, Lambert, Mclntyre, Paterson, Pratt, Quinn, Robertson, Roebuck,
Taylor, Vien, Wilson and Wood., 24,

In attendance: Mr. John F. MacNeill, Q.C., Law Clerk and Parliamentary

Counsel, the Senate. : ,
Messrs. A. A. Moffat, Q.C., and Mr, A. J. MacLeod, Counsel,
Department of Justice. _ 7
The Official Reporters of the Senate.

Bill O, intituled: “An Act respecting the Criminal Law,” was considered.
The Honourable Stuart 8. Garson, P.C., Minister of Justice and Attorney
General of Canada, was heard with respect to the Bill with Particularity as to
clauses 46, 474 and 727. ' :

At 10.30 p.m. the Committee 'adjourned. _ o S
At 10.30 a.m., Tuesday, December 18, 1952, the Committge_resumed.

) Present: The Honourable Senators:—Hayden, Chairman; Aseltine, Baird,
Bouffard, Buchanan, Burchill, Campbell, Crerar, Davies, Emmerson, Euler,
© Gouin, Hawkins, Horner, Hugessen, Kinley, Lambert, MacLennan, McIntyre,
Paterson, Pratt, Robertson, Roebuck, Taylor, Wilson and Wood. 26.
In attendance: Mr. John F. MacNeill, Q.C., Law. Clerk and Parliamentary
. Counsel, the Senate. ' _
Messrs. A. A. Moffat, @.C., and Mr, A. J. MacLeod, Counsel,
Department of Justice. i
The Official Reporters of the Senate.
"The Committee proceeded to the con_sideration of the report of the Sub-
Committee and to the consideration of the Bill, clause by clause. :
' At 1 pon. the Committee adjourned.
At 4.10 p.m. the Committee resumed.

" Present: The Honourable Senators: —FHayden, Chairman; Aseltine, Bouffard,
Buchanan, Burchill, Campbell, Crerar, Davies, Emmerson, Gouin, Hawkins,
Hugessen, Kinley, Lambert, MacKinnon, McIntyre, Paterson, Pratt, Robertson,
Roebuck, Taylor, Vien, Wilson and Wood. 24,

In attendance: Mr. John F. MacNeill, Q.C., Law Clerk and Parliamentary
Counsel, the Senate. _

Messrs. A. A, Moffat, Q.C., and Mr. A. J. MacLecd, Counsel,
Department of Justice. ’

The Official Reporters of the Senate.
The consideration of the report of the Sub-Committee and the Bill, clause
by clause, was resumed. :

After discussion it was Resolved to report the Bill with several amendments.
(See appendix “B” to these proceedings.) :

At 6 p.m. the Committee adjourned.
~ Attest. . :
James D. MacDonald,
Clerk of the Committee.
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MINUTES OF EVIDENCE

THE SENATE

Orrawa, MonNDAY, December 15, 1952.

The Standing Committee on Banking and Commerce, to whom was referred ‘
Bill O, an Act respecting the Criminal Law, met this day at 8.30 p.m.

‘Hon. Mr. Hayper in the Chair.

The CHamMAN: Honourable senators, you all have received a copy of
the sub-committee’s report on the Criminal Code Bill. I am filing the original
report, which 1T have signed, for purposes of having it incorporated into the
report of the main committee, I am given to understand that it will appear as
" an appendix to the report. : T : _

The purpose in calling this meeting tonight was to get the sub-committee’s
report before you as quickly as possible, so that we may be able to deal with
it when the Banking and Commerce Committee meets tomorrow ‘morning. The
Minister of Justice, Mr. Garson, has been given a copy of the report, and
_he has some views to express in connection with certain of our recommenda-

tions. We expect him to be here within a few minutes to speak io the various
-points in the report about which he is concerned. I thought that after that we
might adiourn consideration of the report until tomorrow morning, when -
we could go into it and see how much of it we want to accept.

We should have a motion at this stage, I think, recommending the print-
ing of the proceedings of this commitiee. The motion, which follows the
usual form, should read this way: '

Your committee recommend that they be authorized to print 606
copies in English and 200 copies in French of its proceedings on Bill O.

- Hon, Mr, HAWKINS: 1 move that motion. _
The motion was seconded and agreed to.

Hon, Mr. CRERAR: Are there many sections left to be considered here?

- The CHAIRMAN: There are about ten sections which we have left for con-
- sideration of the main committee. But included in those ten, if I am not
mistaken, are some sections in respect of which we &id indicate how we thought
they should be amended. Some of the other amendments become consequential
amendments if our recommendations on those sections are accepted; they are
mainly the sections relating to treason and associated offences.

Hon. Mr. RORERTSON: They are in addition to what is in the sub-committee’s
report, are they? i . : .

The CHarRMaN: No. In our report that is before you we have referred
to every section of the bill. Where we have approved of a section without
amendment we have indicated that, and where we have felt an amendment
was necessary we have, with certain exceptions, made the amendment, which
has been incorporated. In some cases where we thought it was important to
do so we have siated the reason for our recommendation. Then there are
certain sections, like those dealing with treadon, io which we felt the main
committee might want to give its own consideration, notwithstanding the views
that we have expressed. So notwithstanding the fact that we have expressed
certain views, it is still open to the main commitiee to deal as it pleases with
those. ;Of course, that is true of all the séctions. There are more than one
hundred amendments in ail, I think.

—_—

5. ’ ’ ' R



BANKING AND COMMERCE~-Bill (O) - 7

is done, for I realize that had some person—probably the government—had to
pay a fee for the advice of such able lawyers as yourself, Sehator Roebuck and
Senator Farris, it would have been exceedingly expensive.
~ Hom. Mr, AsgLying: They will be rewarded in the next world.
" Hon., Mr. GarsoN: Yes; we will arrange that with St. Peter.
Hon. Mr. RoEeUuck: We may not be up there. .
Hon, Mr. Garson: The first provision to, which T would direct. your atten-
tion is clause 46 of the bill, dealing with {reason. Your committee has sug-,
gested at page 19, line 2, of the bill, that an amendment should be intreduced
making paragraph (a) of subsection 1 of clause 46 read as follows:
Every one commits treason who, in Canada,
(Ct) kills or attempts to kill Her Majesty, or does her any bodlly harm
" tending to death or destruction, ma1ms or wounds Her, or imprisons
or restrains her; - :

We feel that the first half of your addltlonal wordmg, namely, “‘or does
her any bodily harm tending to death or destruction”, is included in the
phrase “attempts to kill Her Majesty”. That is to say, that doing any bodily
harm tending to death, is an attempt to kill, and therefore we think the addi- -
tional words would be surplusage. We do, however, agree that the words
f‘maim; or wounds her, or imprisons or restraing her” should be added.

If our proposed amendment to your amendment were accepted, subsection
(1) of section 46 would then read:

Every one commits treason who, in Canada,
{a) kills or attempts to kill Her Mazajesty, or maims or wounds her, or
' imprisons or restrains her;

The CrarMan: Perhaps I should point out that all the committee did
was to . restore the language that presently exists in that subsection of the
_ code.’ You prefer, I understand, to take your language and add to it the

balance of the wording in the subsection existing in the code, omlttmg the
words which might be repetitious. '

Hon., Mr. GARSON: That is right, with no mgnlﬁcant d:ﬂerence in the
meaning.

Hon. Mr. Crerar: May I ask what is the meaning of the word “restrains’?

Hon. Mr. GARSON: “Restraint” would mean physical restraint; to go into
her palace and restrain her.

The CuamrmaN: To restrain her;in any of her functmns

Hon. Mr. Roesuck: To kidnap.

Hon. Mr. KINLEY: Suppose Her Majesty were run into by a car, and were
hurt in a collision? .

The CHAIRMAN: 'That would be “maims”, ,

Hon. Mr. Roesuck: If the collision was accidental, it would not be
criminal. ' _ )

Hon. Mr. Garsow: Would ymi not say, Mr. Chairman, that in all of these
cases of ireason, they import mens rea to commit treason. If it were a mere
accident, and she were hit by a car, it would not be treason. It would be
necessary to prove intent.

The CHATRMAN: Yes; one cannot be treasonable unintentionally.

- Hon. Mr. GarsoN: That is correct. I now come to the second suggestion.

Hon. Mr, CRERAR: May I ask whether that section would have any applica-
tion to Her Majesty’s representative in Canada?

' The CuamrMAN: No, this is as to the King or Queen.-



8 STANDING COMMITTEE

Hon. Mr. Garson: This. applies to Her Majesty’s person. The original
treason section, 1351, was drafted at a time when the King was a personal
King who was the actual leader for example in war; and if any person attacked
his person that was treason, ’

I now come to the next suggestion, at page 19, line 5 of the new drait code,
where you suggest the insertion of the word “knowmgly The suggested
amendment appears on page 2 of your report. “Knowingly assxsts an enemy
at war with Canada, or any armed forces”, and so on.

We respectfully suiggest that the word should not be included, for the
reason that. was mentioned a moment ago, that in all offences of treason it
is necessary to establish a mens rea, or guilty mind, and that involves the proof
of intention, the intention to commit treason.

As an example of the application of that principle, in the case of Rex Vs,
Ahlers, 51 K.B., 616, the accused was charged with adhering to the King’s
enemies by aldmg and comforting them, The accused, who was a naturalized
British subject, acted as a eonsul for the German government in the first world
war. He assisted German subjects to return to Germany in August 1914,
after a state of war existed between Great Britain and Germany. His defence
was that he believed that under international law nationals of the belligerent
countries were allowed a certain time to return to their own countries if they
so desired, and that he had no evil intent in assisting Germans to return to
Germany. It was held that the jury should have been told in the Judge’s
charge that they must consider whether the acts of the appellant were done
by him with the intention of assisting the King’s enemies, or whether on the
other hand he acted without any such evil intention. The Crown must prove
intention.

In the case of William J oyce the learned Judge gave the following mstruc-
-tions to the jury:

I think that is the whole of the very short material upon which you
.have to come to a conclusion as to whether it has heen.proven to your
satisfaction beyond all reasonable doubt that during the period in
question this man adhered to the King’s enemies, comforted and aided
them with the intent to assist them, and that he did so voluntarily.

Then, as another example, Tremeear cites, at page 108, on a charge of
treason, of levying war on the Queen in her dominions, Chief Justice Tyndall
held it must be established that there had been an insurrection, that it had been
accompanied by force, and that its object had been of a general nature, It
was not incumbent upon the prisoner to show an innocent object of his acti-
vities and an innocent meaning for his acts, but it was for the prosecution
{0 make out a case against him.

Now, that being so, seeing that treason as an offence requires proof of
intention, we are afraid that as the law now stands on the decided cases,
that the addition-of the word “knowingly” will not do any good, and it may
do harm.

Hon, Mr. ViEn: What k_ind of harm ean it do?

Hon. Mr. GarsonN: That is the very point I was coming to, S'en'ator. The
word “knowingly” is generally construed as importing an evil design, and
therefore it could be in that sense construed as indicating bad faith or wrong
doing. On the other hand the word-‘knowingly” can also be interpreted as
not necessarily in the context indicating bad faith or wrong doing, but merely
knowledge. It is put this way in “Corpus Juris”, volume 51, page 403:

In its ordinary acceptation the word “knowingly”, as applying to
an act or thing done, imports knowledge of the act or thing so done as
well as an evil intent or a bad purpose in doing such thing.  On the

_ other hand, the word may be employed without any indication of bad

. faith or wrong doing.
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Hon. Mr. VieN: But could he have a bad intent if he did not know the
purpose or the purport of.the act that he is accused of having committed?
Mens rea is necessary in every case. How could he have a mens req if he
thinks that he is doing something which does not constitute {reason, the criminal
act of treason?

Hon. Mr. Garson: That is my point, sir. My point is that in &1l cases of
treason it is necessary to prove mens ree, and mens rea includes knowledge
plus intent. A man has to know that he is committing treason, to know what
he is doing, and he has to intend to commit freason. In other words it is very
difficult to prove that a man intends to do a certain thing if you cannot first
prove that he knows that he is doing it. '

Hon. Mr, Vien: That is right. '

Hon. Mr. Garson: Now, then, if that is presently the law, to insert the
word “knowingly” into this section adds an ambiguity which contributes.
nothing whatever to the clearness of the section and may cause difficulty,
because some defence lawyers may come into court and say, “Now, my Lords,
we know that treason involves the proof of intent. We know that intent

. includes knowledge. But parliament in its wisdom came along and inserted
the word ‘knowingly’, so therefore what meaning are we going to attribute to
the inclusion of the word ‘knowingly’ unless it was that parliament intended
that they did not have to prove intent, and if they proved knowledge that
would be sufficient to establish a case?” .

So I cannot see how the insertion of the word “knowingly” would improve
matters at all, and the more likely result is to at least create an ambiguily
and perhaps, if a poor judgment were given on the aci so amended, the

. Judges might say that the intention of parliament was to simply prove mere
knowledge, and that is all. Now, I cannot see that there is any necessity, when
through all the ages since the Treason Act was passed in 1381 we have got
along with the idea of proving mens rea and intent, we should now attempt to
gild- the lily by inserting the word “knowingly”,

The CiHaIRMAN: Except that the sort of thing in relation to which “know-
ingly” is used is broader now than it was in the early history of treason.

Hon., Mr. GARsON: Yes, that is true, Mr. Chairman. But would you not
- say that, upen a charge laid under this section 46, subsection 1 (e}, of assisting -
an enemy at war with Canada, it would be necessary, as the law now stands,
to prove mens rea, and that to establish mens rea, that he intended to commit
a statutory equivalent of treason, you would have to bring home to him, as
in the case of Rex vs. Joyce, that he did the acts complained of knowing that
he was assisting the armed forces against whom Canadian forces were engaged
in hostilities, whether or not a state of war existed.

Hon. Mr. LAMBERT: Would it be conceivable, Mr. Chairman, that a human
instrument in committing treason could have the intent of doing it but might
be the tool of a master mind behind him, and not “knowingly” do it? 'The
person who commits the act of violence or whatever it is might not have
‘the same knowledge of the law that is involved as the master mind.

Hon. Mr. GARsON: There are two headings consisting of an enemy at war
with Canada. There is the ordinary case of treason or this new wording “or
. any armed forces against whom Canadian forces are engaged in hostilities
_ whether or not a state of war exists between Canada and the country whose
forces they are”. Now, you would have to prove that he knew that these forces
that he was assisting were engaged in hostilities with Canadian forces.

The CuamrMan: Is that what you have to prove? .

. Hon. Mr. GARSON: More than that. You have to prove the knowledge
and you would also have to prove intent. So that, as the law now stands, in
all these cases of treason you have to prove mens reg and intent, which includes
knowledge. ‘There is no purpose, it seems to me, in adding “knowledge! to that.

s

.
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The CHAIRMAN: No, mens red means with a guilty mind.
Hon. Mr. GArsoN: That is right.

The CHAIRMAN: Now, if a person assists forces that are engaged in hostili-
ties against Canada, even though a state of war does not exist, what he does
he may very well intend to do, and therefore there is that guilty intent, but he
may or may not know that in doing what he is deing he is committirig treason.

Hon. Mr. GarsoN: Yes. With great respect I think that would have 1o be
established because you would have to show that not only did he know what
he was doing—whatever physical act that might be—but in relation to what
he did do he intended {o assist the enemy, It is like the case of this German
consul. These Germans were going back, irying to get back home right after
war was declared, and he said, “I helped them but I was under the impression
that according to international law, if they got back home within so many days
they had a perfect right to go there, and that is what I was doing”.

Hon. Mr. HUGESSEN: Your answer, Mr. Garson, is that if you insert the
word “knowingly” here, this man would be convicted under this language
‘whereas he would not be convicted if you were to leave it out? .

" Hon. Mr. Garson: That is right. Exaetly That is to say, assuming that -
when il eame before the court the judges of the court in an endeavour to give
some meaning to the 1n5ert1_on of the word “knowingly” held—as I would think
myself in error—that the intention of parliament was to change the law as
it has stood for the Iast several centuries and required only proof of knowledge
and not proof of intent or mens rea.

Hon. Mr, HUGESSEN: Yes.

Hon Mr VIEN: I doubt very much that we could do away w1th mens red.
Hon. Mr. GA:RSON Oh, not on something you hang a man for.

" Hon. Mr; ViEN: Yes, but even if we applied the word “knowmgly” it would
hardly be possible that any court of the land could say “Well, as long as he
knows we have not to prove the gmlt‘y mind”. I do not believe that could
be done.

Hon. Mr, GarsoN: I agree with you. I think that if this did come before

- the court the court would say, “We don’t know why parliament put the word
‘knowingly’ there, but whatever the reason was we are not going to dispense
with the necessity of proving mens rea”,

Hon, Mr. Vien: Would it not be obvious that parliament intended to convey
the idea that the person committing the crime must have not only a guilty
mind but the full knowiedge of the act that was being committed?

Hon. Mr. Garson: Well, sir, I suggest that it would be very difficult to
establish a guilty mind unless it eould be brought home to the accused that -
ke didn’t know the facts. :

The CHAIRMAN: Well, then, what is wrong" If we proceed on your basis
of argument, then, in order to get at a guilty mmd you prove knowledge

Hon, Mr. GarsoN: Yes.

The CHAIRMAN: Then, what is wrong with saying “knowmgly” because
treason implies a guilty mind. It is part of the offence of treason, is 1t not?

Hon, Mr. Garson: Yes.

. The CHAIRMAN: Well, then you get at that through the road of knowledge

Hon. Mr. Gagson: Yes., - N

The CHamrMaAN: Well, then, it does not complicate things at all?

Hon. Mr, GarsoN: Well, at best it wowid be mere surplusage. At worst,
the court in endeavouring to give some meaning to fhe amendment of adding
the word “knowingly’ might say, “Well, there must have been some intent and
the intention was to do away with the necessity of proving a guilty mind” and
all you do under it is prove that they knowingly did it.
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The CHAIRMAN: I suppose vou could resolve the problem by taking the
word “knowingly” out and by putting in the word “wilfully”?

Hon. Mr. GarsoN: I do not think it needs that. I think it could be left as 1t
stands. I think it is part of the sectmn of treason to prove mens red.

Hon. Mr. LAMBERT: There may be more than one person invelved in an
act of treason.

Hon. Mr. GaRsoN: Yes.

The CHAIRMAN: Yes. C

Hon. Mr. LAMBERT: Supposing it is a matter of giving information to the *
enemy which could be termed 1o be very adverse to Her Majesty's Forces,
Take a scientist working in a laboratory. The master mind of intrigue knows
that that person is conveying certain information to the enemy and he knows
that he is doing so without knowledge of what is involved.” e knows that
the person swore under oath not to give out information, but the person really
does not realize what the effect of it will be, Anyhow, that person is arrested
and the real responsible person is not. Would not “knowingly” be an added
protection in that case? . _ .
, Hon. Mr. GarsoN: That would come under paragraph (e). Bui, even in
that case I do not think it would be a protection because the knowledge that
is required here is not a scientific knowledge of the secrets that are being
imparted, but it is’ whether he knows that he is imparting secrets that he
should not be imparting. For example, let us say a bank messepger in the
ordinary course of his duties was instructed by a traitorous bank manager to
take a parcel from one place to another. He has no way of knowing what
the contents of the parcel are, and it turns out that they are military secrets
that he has conveyed. In this caseI do not think that mnens reg could be proved
against this messenger. =

Hon. Mr. LamserT: No.

Hon. Mr. GARSON: But on the other hand, if he had had several meetmgs
with ‘the bank manager and knew very well that he was trying to harm
his own country “in’-—whether or not he had any idea that the contents were
atorn bomb secrets or something else—then he would have knowledge and
intent and mens req.

Hon. Mr. LAMBERT; It is guite concewable that a scxen’ust could be used
by spies and would not realize it.

Hon. Mr. GarsoR: I think it would certainly be p0551b1e for a set- of cir-
cumstances to exist under which a man would actually be innocent, although in
most of the cases which have occurred in real hfe the partles have been pretty
guilty. -

¥on. Mr. LamseerT: He just as well might be guﬂty, so far as the effect
goes, but I am speaking of the intent. .

~Hon. Mr. GarsonN: That is right,

The third suggestion deals with paragraph (e), which reads:

(e) conspires with an agent of a state other than Canada to com-
municate information or to do an act that is likely to be prejudicial to
‘the safety or interests of Canadaz;
The suggestion is that this paragraph be deleted from the present b111—~—you witl
- pcorrect me, Mr. Chairman, if I am wrong on this—that it be deleted from the
present bill and left where it is in the Official Secrets Act.

The CHAIRMAh No.

Hon. Mr. GARSON: Oh, I beg your pardon the suggestion is that it be
transferred to section 50, where it would attract a penalty of fourteen years
rather than the penalty of life imprisonment. -
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Hon. Mr. ROERUCK: A penalty of death, is it not? -
Hon. Mr. GaRSON: A penalty of death or imprisonment for life,

The CuaranaN: The report recommends that paragraph (e) be trans-
ferred cut of the present section 46 to section 50, which deals with assisting alien
enemies.

Hon. Mr. Garson: The death sentence is not mandatory, and the penalty
of imprisonment need not be for life but may be such lesser period as the
Judge in his discretion may impose. So it is only in cases where the facts
were particularly heinous that the court, in the exercise of that discretion,
presumably would imposé a sentence of imprisonmeni greater than fourteen
years. . :

- But the main reason why I suggest that the paragraph should be left in
section 46 is that it seems to me that the conveying of, let us say, the secret
of the atomic bomb, is fully as serious to the country against which that kind
of treason it committed as almost any other conceivable act of treason. It

- has to do not with the safety of the person of the sovereign, but probably with
the life of the sovereign herself and the lives of millions of her subjects.

The CHAIRMAN: Is your point there, Mr. Minister, that by transferring the
paragraph we have reduced the possible punishment or penalty? Is that the
objection, or is it that you wish to have the label and title of treason on the
offence? i '

Hon. Mr. GaRson: It is both,

The CuaIrMAN: The first objection can easily be resolved by the providing
the penalty. And as to the second one, treason has a well-known meaning
which it has had throughout the ages. I am using your own argument with
regard to another matter, about there being imported into this law the
mens rea. Throughout the ages treason has been known as an offence against
‘the sovereign in relation to the person of the sovereign.

- Hon. Mr. Garson: Well, no, I submit not. I submit that you are entirely
right in this, that the original Treason Act of 1351 applied to a personal sov-
ereign and therefore to the person of that personal sovereign. But even apart
from any amendments to the statutory law, the interpretations which the
judges have from time to time put upon the Treason Act of 1351 have intro-
duced what the texthook writers refer to as constructive treason to accommo-

. date the law to the change in the character of the sovereign from a perscnal
sovereign to a constitutional sovereign. That is my rather feeble way of put-
ting it, so I will quote from Stephen’s Commentaries on Criminal Law,
published in 1850, which states the same principle in more apt language. The
learned author says: :

The present law of treason rests almost entirely upon the Treason
Act of 1351, as interpreted by the judges through the succeeding cen-
turies. This interpretation has of necessity been so generous as sub-
stantially to alter the conception of treason as determined by the statute.
Tt is clear that a political offence of this gravity could not remain con-
stant in character while the relations of the individual to the staie
suffered a complete revolution. The original wording of the statute was
directed to the protection of a personal King. The present congtruction
is designed to effect the security of the state, of which the Crown is
the legal and political embodiment. The creation by the judges of the
so-called “constructive treasons,” while often the subject of ill-formed
criticism, has thus filled an essential need.

Carrying that ici'ea a short step farther, into the atomic age, what I say
is that the traitorous disclosure to the enemy of secrets of the atomic bomb is
the most colossal act of treason that can possibly be imagined. And there is
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the difference between what the judges did and what we are proposing to

do; the judges had to inferpret the old Treason Act of 1351, whereas we are

legislating with regard to the same subject-matter in order to accommodate
the old conception of treason to modern conditions.

The CHarrMaN: You used the word “enemy”. 1 do not see anything in
{e) that imports “enemy” or a “state of war”. The Acts referred to in {e)
could occur at any time - _ C -

Hon. Mr. Roesuck: And the kind of state referred fo there includes the
United Kingdom. : '

The CrHalRMaN: Yes. It sayg that everyone commits treason who, in
Canada, conspires with an agent of a state other than Canada to communicate
information, and so on. Is the United ngdom a state other than Canada?

-Hon. Mr. Garson: Yes,

The CHAIRMAN: ~ And is Australia a state other than Canada?

Hon. Mr. Garson: Yes. . ’

The CHAIRMAN: The offence is conspiring with an agent of a state other
than Canada to communicate information or to do an act that is likely to be
prejudicial to the safety or interests of Canada. Now, “interests” 15 a pretty
broad. term. s

Hon. Mr. Garson: That is rlght.

. The CHAIRMAN: It might Be a purely economic concept, in that sense.
. Hon. Mr. Garson: That is right. ' '

The Caairman: And the act might cceur at any time in the course of
the existence of the state, without regard to the conditions at the time. The
essential elements under this paragraph are that there is a conspiracy with
an agent of a state ather than Canada-—which might, for instance, be Aus- -
tralia—to communicate information or to do an act that is likely to be preju~
dicial—i{ does not even have to be in fact prejudicial, but only likely to be
prejudicial—to the safety or interests of Canada. Now, I can understand why
it is important to have “safety” in there, but this word “interests” might apply
to something that was likely to be prejudicial to the interests of Canadas
trade with Austraha, for instance. - :

Hon. Mr. GagsoN: 'The fact that this paragraph is in a section dealing
with "treason would in itself be the c¢learest indication to a court that the
information or aci referred to was not something that had to do merely with’
economic interests.

The CHAIRMAN: Why not? You have said that the interpretations by the
courts have introduced constructive treason into the law. Well, constructive
" treason is exactly what you make it in the statute, and is as broad as you make
it in the statute.

Hon. Mr. Garson: Is this not so, that the conveying of information as an
act of treason might be-—to take an extreme case, the disclosure of the secret
- of the atomic bomb. Or, on the other hand, it may merely be the disclosure
of information with respect to the arms program of the country concerned.
In modern warfare, which requires for its success factones, fields and work-
shops behind the front lines—in other words,. an economic base—it is difficult
in the abstract, without having before one the facts of a particular case, to say
just how serious is the disclosure of the information in question.

_ The CHAIRMaN: Mr. Minister, you keep using the word “warfare”. 'The
section does not say anything about warfare '

Hon. Mr. Garson: I know it does not say anything about wartare, and I
also know it does not necessarily say anything about communicating informa-
ticn to an enemy state; but it could very well be, for instance, the disclosure of
information to a country like Czechoslovakia with whom we are not at war
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but which country could in turn see to it that the information got to an enemy
state. If this section is left in the form in which it is at the present time, it is
up to the court to decide upon the facts of the case before ii, whether {he
accused is guilty of any offence at all-—and of course the Crown must prove
mens rea—and if so, how serious the offence is. If there is an offence of a
less serious character, in spite of the fact that it might come under this sub-
section, and if the jury finds the accused guilty, the judge may impose a
sentence of imprisonment for life, but he can also impose a sentence of imprison-
ment for such lesser term as he thinks fits the erime. :

The CxHairman: But, Mr, Minister, haven't we got to the stage where an
offence is complained of under paragraph (e), when you have established com-
munication to an agent of a state other than Canada-—that is as far as the
communication is concerned? : o

Hon. Mr. Garson: Ves. : '

The CHaRMAN; Your other suggestmn, namely that the information goes
to the agent of a state not at war with Canada, and be communicated by that

- state to another state which is at war with Canada or engaged in ‘hostﬂltles
with Canada. : :

Hon. Mr, Garson: Yes. -

The CHaIRMAN: If you are in a position to prove that the. mformatlon got
to that state which was at war with Canada or engaged in hostilities with
Canada, the offence would not likely be under paragraph (e), but would be
under paragraph (c¢)}? Paragraph (¢) reads: “aggist an enemy at war with
Canada or any armed forces against whom Canadian forces are engaged in -
hostilities. . . .” '

Hon. Mr. GagrsoN: No, I would not think it necessarily would be that
paragraph. - ' _ \

Hon. Mr. Rozsuck: Charge him with conspiracy. ' '

Hon. Mr. GArRsoN: With conspiracy?

Hon. Mr. ROEBUCK: Consplracy to convey mformatlon to an enemy,

Hon. Mr. GarsoN: That is right.

Hon. Mr. ROEBUCK: That point is completely covered.

The CHAIRMAN: You can do all that without paragraph (e)-

Hon. Mr. Garson: Under what section?

The CuATRMAN: Under paragraph ().

Hon. Mr. RoEBUCK: Under the conspiracy section of the code; it is right in
the treason section.

The CHAIRMAN; Paragraph (f) reads “conspires with any person to do
anything mentioned in paragraphs (a) to (d)”

Hon. Mr. GarsoN: No; I would suggest with great deference, that (e) covers
the point which is not covered by (c). Under (¢} you would have to prove
that an accused assisied the enemy; whereas, under (e) that Is complete
whereby you can prove in the circumstances mens rea. If it was shown to be
prejudicial to the safety or interest of Canada, you do not have to show that the
information assisted the enemy.

The CHAIRMAN: Conspiracy to assist means that parties agree illegally to
assist the enemy or an armed force that is engaged in hostilities with Canada,
whether at a state of war or not, You do not have to prove fait accomph to
prove. conspiracy. .

Hon. Mr. RoEpUCK: And in treason you do not have to prove an overt act.
The fact of a conspiracy itself is an overt act. If you look at paragraph (f)
just below the paragraph we are now con51dermg you will see it reads “conspires
with any person to do anything mentioned in paragraphs (a) to {d)”.
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-.'The CHAIRMAN: You prove the agreement, and that is it.

Hon, Mr. GarsonN: Well, you prove the agreement, but the agreement may
not assist the enemy; in which event you do not get a conviction under {e);
however, it may nevertheless be prejudicial to the interests of Canada. If you
do not have paragraph (e) you would not get a- convxctmn under those
c1rcumstances

Hon, Mr. ROERUCK: If 1t ig pre;udlclal to the interests of Canada, it must
be to assist the enemy.- : :

.Hon. Mr. GarsonN: No, no.

Hon. Mr. ROEBUCK: You are not going to widen it still farther are you?

Hon. Mr, GarsoN: Mr. Senator, with great deference, I would point out
that (e) says—and the Chairman pointed this out a few minutes ago . . .

The CHAIRMAN: I said I could understand “prejudicial to the safety” but that
“prejudicial to the interests of Canada” is very broad.

" Hon. Mr. GarsoN: The point 1 would refer to is, as the paragraph reads,

“conspires with an agent of a siate other than Canada—-" it does not say to
the enemy. I say there are two concepts in (e) which are not in these other
paragraphs to which we have referred PFirst, it 35 not a551stmg the enemy but
it is prejudicial to Canada. .

The CHAIRMAN: Then. it is broader; it is more inclusive than “enemy”.

Hon. Mr. GargoN: Yes. The second one is, it is not to the enemy—it is
the communication of 1nformat10n under a conspiracy with an agent of a state
other than Canada. :

Hon. Mr. ViEN: Should an oﬂence under (e} be in the same category as
that under (c)?

Hon. Mr. Garson: That.is the whole question.

The CHarrMAN: That is the question. We did not think so. We thought it -
should be an offence, for we are movmg along in our concepts, and criminal
law is progressive the same as science and everything else. : -

Hon. Mr. RoeBUcK: That is new law. _

.Hon, Mr. VIEN: When one assists an enemy, he does a much more serious
thing than when he conspires to communicate information which might likely
“be prejudicial to the safety or interest of Canada. “Prejudicial” is a very wide
word. .

The CHAIRMA}N: Yes.

Hon. Mr. VIEN: And “inferest” is also very wide.

The CHAIRMAN: Yes,

Hon. Mr. KINLEY: So is “hkely”

Hon. Mr. ViEN: I would suggest that it should include the words “v1ta11y
prejudicial to the safety, ete.”, because any prejudice suffered by Canada or
any injury affecting the mterests of Canada seems to be far different from
assisting an enemy at war.

Hon. Mr, Garson: Perhaps it might clear the matter if I were to quote from
the judgment in the case of Rex vs. Rose, a comment concerning this provision
~—or substantially the same provision—when it was part of the Official Secrets
Act. 'The judge said “The purpose is to prevent any foreign power from obtain-
ing in whole or in part any information whatever as to military secrets of the
country, and more particularly as to our scientific methods and material of
production”. In other words, under modern conditions, when all of these items
of information are so important to our welfare, and, maybe, to our security, the
purpose of legislation of this sort is to prohibit a subject of Canada from convey-
ing that information to any other foreign state, whether enemy or not,
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Hon. Mr. RoEBUCK: I suppose Massey-Harris would be guilty of treason if
they showed the people of South America how to compete with us in the grow-
ing of wheat.

Hon. Mr, GarsoN: No, I would not suggest that for a moment.

Hon, Mr. RoEruck: That is certainly contrary to our interests.

Ion. Mr. Garscon: I would say this, Mr. Senator, that a section of this sort
would be applied to the facts of the cases which might arise, and if the Crown
were unable to show that the disclosure of the information was something more
than the act you speak of, or the mere carrymg on of commercial activities,
there would not be any offence, and no jury would think of holding a man
Euilty.

The. CHAIRMAN: .Where does it say that?

" Hon, Mr. RoEBUcK: It certainly does not say that, _

The CHATRMAN: The offence is complete if you establish that the informa-
tion communicated is likely to be prejudicial (1) to the safety, or (2) to the
interesis of Canada in peace or a2t war, at any time—any information that a
judge and jury could cenclude was likely to be pre;ud:cxal to not only the
safety but the interests of Canada.-

Hen, Mr. GarsoN: That is right.

. The CHAIRMAN: “Interesis” is a very, very broad term.

Hon. Mr. RoEsuck: Given to any government other than Canada-the
United Kingdom or Australia, or New Zealand, or the United States, any agent,
and “any agent” is any emp]oyee of the country, and there are thousands of
civil servants now.

The CHAaIRMAN: Don’t you wonder we did not stnke it out entlrely, rather
than just transfer it?

e Hon. Mr. GarsoN: No, I would not want that. It served a very good pur-
‘pose. As a matter of fact, if 1t was not for this section Mr. Rose could not have
been convicied. '

The CHAIRMAN: That section was in the Official Secrets Act. That is a
good place for it.

" Hon. Mr. Garson: It may be. That is for you to decide. ) :

The CHATRMAN: We left it in. We just thought it should not come under
the tag of “treason”, because treason as such has a well known connotation,
and {o call anything that might be classed as being. likely to prejudice the
interests of Canada in peacetime—to call that treason is going pretty far.

Hon. Mr. VIEN: I think that the words might be “vital interests” of Canada
It should be a vital interest, not a mere interest, ’

The CHalrMaN: We took out the word “interests” in transposing that para-
.graph to section 50.

" Hon. Mr. GarsoN: I would submit that “treason”, using the word not in
a legal sense now but in the broad sense of any one of those traitors that con-
veyed these atom secrets and the like to the enemy, is not matched by any
other kind of treason.

The CuHAaTRMAN: I agree. If you can establish that they are guilty of con-
veying secrets to the enemy, there is no person who would say more strongly
and quickly than myself that is treasonable, and you have an offence. But
this section goes at least a million miles further than\ that. '

Hon. Mr. Garson: I think you will probably find that at a time when, not
being at war, we have not any enemy to convey them to, you would have a
lot of difficulty without this sub-section in proving in a court of law that the
conveying of these bomb secrets to even Russia today—which is not an enemy,

’
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we have not declared war on Russia—you could not make another section
stick in those cases in which it was vital to the country that the law should
be made to stick.

The CHaIRMAN: No, now you are taking the section out entirely. I am
leaving the section in, but I am just transposing it. Certainly, if some scientist
in Canada, or some civil servant, or any person else who was in possession of
some of the atomic secrets, conveyed that information to an agent of Russia,
or Czechoslovakia, or any one of those countries, today, there is not any court
in the land but would hold him guiliy under paragraph (e) of conspiring to

.communicate information that is likely to be prejudicial to the safety of Canada

- Bon, Mr. GArsoN: That is precisely my point.. :

The CrRAIRMAN: 'That is precisely what we have left in.

Hon, Mr, Garson: Your argument is that it 1s a questlon where it should
be placed.

The CHAIRMAN: That is apparent!y what we are argumg about not
whether it should be in or not, but where it should he. .

Hon. Mr. KiNteY: And the penalty, of course,

The CHArRMAN: And the penalty, yes.

Hon. Mr. BurcHILL: You are also taking the word “interests” out..

The CHAIRMAN: Because all the illustrations we have had and all the illus-
tratlons you have given are illustrations that have come under the heading of

“prejudicial to the public safety of Canada”. I think the word “interests™
there is & meaningless and dangerous sort of word to use. If you cannot get
them under the “safety” of Canada, “prejudicial to the safety of Canada", then
I do not know how it can be an offence, because criminal law is concerned
with the public safety. :

Hon. Mr. GarsoN: Now, I have not directed my remarks to this question
of the use of the word “interest”, but on that subject I would suggest that this
phrase “safety or interests of Canada” is not a new one. It is an expression
that is commonly used in legislation relating to the security of the state. It
appears in the Official Secrets Act of Great Britain, and in our own Official
Secrets Act, and it is used not only in relation to the securily of the state in
a military sense, but involves other considerations as well; and what is most
important of all, this expression has been judicially interpreted; and therefore
I think—

Hon. Mr. RoeBucK: Ah, ves, but in connection with secrets. That is
another matter. Here you have got an official informed of certain secrets, and
he goes and gives these secrets away, You might well say he is guilty, if they
are contrary to the interests of Canada. Make it as broad as you like. You
can eéven strike that out and say, if he gives them away he is guilty;

Hon. Mr. Garson: In that very Rose case, Judge Bissonnetfe—

Hon. Mr. RoeBuck: He was giving secrets to the enemy.

The CHAIRMAN:; We were in a sfate of war at the time..

, Hon. Mr. GARSON: Whether or not he was giving it to the enemy, it was

not necessary, in the terms of your own argument a few moments ago, to
prove it was the enemy, merely that we prove it was another state, within the
terms of the section. And in dealing with this section which prohibits the
doing of acts which are prejudicial {o the safety or interests of the state Judge
Bissonnette pointed out it was not limited to the military secrets of the country,
but involved also scientific methods and.materials for production. That was
the intention of that expression; and where we have had the advantage of that
expression having been interpreted, I submit that there is really no good pur-

.pose to be served by interfering with the expression because we know that the‘- -

68189—2
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judges have said what it means. We can count on that meaning. ¥ we take
away the word “interests” we cannot be sure of the meaning judges or courts
would give to it if the same expression, so changed, came before them,

Hon., Mr. RoeBUCK: The word “safety” is well known, It has been
thoroughly interpreted and understood., It is an old English word, the word
“safety”. There is no question about what it means. .

The CHAIRMAN: "“Against the public welfare and security”.

Hon. Mr. Garson: We have used these same phrases in other statutes,
- and these statutes have been interpreted by the couris and we know what
they mean, - They mean what the courts say they mean.

The CHATRMAN: I am not sure about that,

Hon, Mr. Garson: Is there any purpose in changing them now?

The CHATRMAN: We know what the courts have said they mean in certain
cases, but we are thinking of the broader application. We are not complain-
ing about the meaning in this particular case because when they were dealing
with this they were dealing with secrets passed on to another state, I am
talking about the broader application of the word. When you use the words .
“prejudice to the interests of Canada” you have the broades! possible scope.

Hon. Mr. Hawkmnvs: What is the argument about anyway? T{ is not that
you eliminate these words but put them in another section. What is the objec~
tion of the Minister? .

‘The CHATRMAN: He still wants to call it treason '

Hon. Mr. Hawking: Well, to get it down fo two pomts, why do you not
want tn call it treason?

Hon. Mr. VIEN: One is death and the other is fourteen years.

Hon. Mr. RoEBUcK: And because treason is an ancient connotation. Tt goes
“..away back to the dawn of history, and you can find it in the ancient writings
of the first men who describe treason, There are three elements in treason.
An attack upon the King's person is the first. There is the levying of war
against the King, which today is the levying of war against the state. The
third is adhering to the King’s enemies. That has come down to us through
the ecenturies, Some changes have been made from time to time but always
they have come back to these three factors. These are very serious factors.
They are so serious that special provisions for irial have been made, and there
is the special penalty of death. We do net want to include in that definition
of treason things which have not in the past been considered. If in giving
information we adhere to the King's enemies, it is treason now. If it is levying
war against us it is treason now. If it is an attack on the new Queen, it is
treason now. For the sake of clarity and the acceptance of thiz code we
should not clutter up the definition of treason with a lot of offences which
we may deprecate and wish fo suppress.

- Hon. Mr., VieN: Mr. Chairman, I am very much impressed by the state-
ment made by the Minister in explaining why this old definition of treason,
which wag made centuries ago, should now be modified so as {o apply to our
present-day living conditions. I must confess that I have not very much
sympathy with those who conspire to communicate information which may be
prejudicial to the safety of Canada.

The CHaRMaN: Neither have 1.

¥on. Mr. RoEBUCK: None of us have. .

Hon. Mr. ViEn: It is a question of degree in punishment, and I have not
very much to say against punishment by death of a man who would be found
to have conspired to communicate information or to do an act which is likely
to be prejudicial to the safety of Canada, whether in time of peace or in time
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of war. These are undesirable individuals and I do not believe that we
should be over-concerned about the degree of punishment being attached to
an Aet which revelts the public conscience. There is only one point in my
mind and that is the degree in respect of the interest of Canada, as regards
the safety of Canada. If the safety of Canada is vitally involved and somebody
has conspired, an agent of another state, to communicate information likely to
be prejudicial to the safety of Canada, I am not opposed to a death penalty
in such case. There may be a slight difference with respect to minor interests, .
but I do not believe thai any court in the land today would impose a death
penalty on a matter affecting trade interests or economical interests. '

Hon, Mr. KiNLEY: How about the craft knowledge of an engineer, for
instance? Would he come under this if in his enthusmsm he said something
about his work that proved prejudicial?

Hon. Mr. Garson: In all these cases it is necessary to prove agamst the
accused that he conveyed this information with the intention.of doing his
couniry bharm. The information that might be wvery prejudicial indeed to
Canada or {o any other country under modern conditions might be by ifself
under certain circumstances fairly innocent information. Supposing, for
example, that we have here a spy ring tryving to get information as to our
economic and military potential just before a war or during a war, and the
spies have lined up from one source or another a pretty nearly complete
picture. They want ceriain information which, though it may be lacking
in significance by itself, may nevertheless be the final part of the jig saw
puzzle which the spies require to fit into their whole mass of information in
order that -the whole pattern may make sense, This information may not be
military information at all. It may have to do with economic matlers entirely.
If some man like Rose, for example, comes along and supglies that key infor-
mation—which is innocent encugh in itself but fifs into the general pattern—
it may sew up.the entire espionage plan of the enemy and put us in a far
worse position than some other traitor could put them by indulging in violence.
This information may not be conveyed directly to the enemy at all; it may
be conveyed through a whole scries of agents until it finally gets to the
master spies who can attach some meaning to it. So that it seems to me that
we are not protecting our own interests properly if we surround this section
with too many conditions that we have to apply fe its application.

The Crarkman: We have not surrounded it with any.
Hon. Mr. Garsoxn: And you do not wish to do so?

The CHatrmawn: We have not put any condxtlons there All we have
done is put it in the section of “dealing with the enemy”,

Hon. Mr. GarsoN: If under the circumstances I have just outlined any
Canadian who supplies this information to the enemy is not a {raitor in the
corminon garden variety sense of a traitor, then I do not know what a traitor
is. If that is not treason, what is'treason? Such a traitor may do far more
damage than one who may shoot at Her Majesty the Queen. .

The CHAaIrMAN: You have used the word “enemy” again, and once you
use the word “enemy” you get yourself into the other paragraph on treason.

Hon. Mr: Garson: With respect, I suggest we do not.
The CHATRMAN: Yes, because it is assisting the enemy.

Hon. Mr. Garson: The pith and substance of this particular section is
that we prejudice the interesis of Canada by communicating information not
to the enemy, to any other state, That is the essence of that. .

The CratrmaN:  All right, we have left that in as an offence.

68169—2%
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Hon, Mr. GarsoN: In many cases it is information on the way to the
enemy but it does not have to go to the enemy directly, and we do not have
to prove that it goes to him directly. Now, you say it should not come under
this section, and 1 think you gave two reasons why. One was that it should
not be considered as treason. I do not wish to labour the point any more,
for if you do not consider it as treason I do not think I can throw any further .
light on that point. The second point was as to the penalty. It i quite true
that the maximum penalty under the Official Secréts Act, from which this
wording was taken, is fourteen years or any lesser term that the ]udge sees
fit to impose.

Hon, Mr. Roesuck: That is still in the Official Secrets Act is 1t not'?

Hon.; Mr. Garson: Yes, and will be until this bill is passed.

Hon. Mr. RoEBUCK: Then you may repeal it in that Act? : R

Hon. Mr. GarsoN: Yes, it would have to be repealed in that Act. 'The .
purpose of the present code is to bring into one statute all the criminal law
of Canada, so that people will not have to hunt for it in different places.

Hon. Mr. RoEBUCK: Of course, you widen it greatly by putting it in here,
because the Official Secrets Act refers only to official secrets.

Hon. Mr, GarsoN: Mr. Moffat points out that {the Official Secrets Act, as it
stands at the present time, contains an absolute outright prohibition of the dis-
"closure of information in substantxally the same language as we have it here.
You don’t have to prove mens rea at all.

Hon, Mr. RoEBuckK: Is there not a good deal of mlsunderstandmg as to -~
what mens rea is? Mens ree is meaning to do the thing that you do. For
instance, if a man hits another man over the head you do not have to prove
that the offender knew it was going to hurt the other man, nor do you have
to prove that he knew it was against the law; you only have to prove that he

~intended to hit him.

Hon, Mr, Garson: That is right. But to draw the parallel with what we
are discussing here, if you prohibit an aet of that kind and one man hits another
by accident, he is for it.

Hon. Mr. ROEBUCK: In these sections here, mens rea gces only this far,
that the person aciually intended to give the information, not that he knew
the information to be prejudicial to Canada, nor that he knew it would go to
an enemy. The Act says that he shall not give information that is, as a fact,
prejudicizl to the safety of Canada. Now, if he gives such 1nformatmn and
intended to give if, that satisfies the requirements of mens rea.

Hon. Mr. GarsoN: I do not know that I would agree entirely with that,
senator; I think you would have to prove something more than you have siated.

Hon. Mr. RoErUCK: You might have to prove something more than that
in order to get a verdict, because a jury might not go all the way with you,
but I think I have correctly stated the principle of law.

Hon. Mr. GarsoN: In all these cases you have to get your verdict from the
jury, and it is what the jury will convict on that is the real essence of the

matter. As I was saying a moment ago, the penally is for the judge to deter-
mine, but under this new law the penalty for an offence that is serious enough,
can be death.

Hon. Mr. KinLEY: If the ]udge thinks the offence is that serious.

Hon. Mr. GARSON: Yes.

Hon. Mr. KINLEY: Should a judge have the’ dlscretlon to sentence a man
to death if the law does not specifically direct him to give such a sentence?
‘Of course, when a inan is convicted of murder, the law says that the judge
must sentence him to be hanged,
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Hon. Mr. Gargon: But for the offence we are discussing the death penalty
is not mandatory. The judge does not have to give a death sentence; he may
do that, but he does not have to. And he can impose life imprisonment or such
lesser term as he thinks fit in the circumstances. So if the circumstances of
a given prosecution are not serious, the mere fact that the section has been
transferred from the Official Secrets Act into this section does not make it any
more difficult for the judge to fit the punishment to the crime.

The CHAIRMAN: You talk about transferring this section from the Ofﬁczal
Secrets Act to the bill. I am not sure in my own mind that you are ever going
to repeal the section in the Official Secrets Act. It is a different kind of offence
dealt with in the Official Secrets Act. There is an absolute prohibition against
giving information in certain instances, and mens rea is not a factor. PBut here
you are creating an offence of conspiring with an agent of another state to
give information which is likely to be prejudicial to the safety or, interests of
Canada, That is an entirely different kind of offence, an offence of conspiring
to do something which is likely to be prejudicial. So the two kinds of offences -
in the two acts can exist at the same time; they are not repetitive.

I think the committee understands your peint. You feel that the kind of
offence dealt with in this section should be properly described as treason, and,
secondly, that the penality for it should be death or life imprisonment or such

lesser time of imprisonment as the judge sees fit to impose in his discretion.
' Hon. Mr. Garson: Yes.

The CHAIRMAN: Sections 47 and 49 are only consequential on any changes
- that we make in section 46, so we do not need to waste any time in discussing
.them. C v

' Hon. Mr. GarsoN; No. The next one has to do with election and re-elec-
-tion in indictable offences, '

- The CHaiRMAN: Perhaps I mighi make a brief explanation to the com-
mittes. - The bill gives an accused person the right when he is before the
magistrate to elect for summary trial before the judge which is going to try
the case. All that we have done here is to add the extra provision that if
before the date fixed for his trial before 2 judge without a jury the accused
persen changes his mind and feels that he would be better off with a judge
‘and jury than with a judge alone, and that he made a mistake in electing trial
by judge alone, he shall have the right to elect the trial by judge and jury.
- We felt that he should be given that second chance. But we did not make
it subject to certain provisions, as you will notice by page 21, where we say
- “Where an accused has elected under section 450 or 468 to be tried by a
judde without a jury he may, at any time before a time has been fixed for his
trial or thereafter with the consent in writing of the Attorney General or
counsel acting on his behalf. " 8o as to prevent an accused from playing ducks
‘and drakes with the prosecution of the law, he has only the right to re-elect
up until a date has been fixed for his trial. Up until that time he can say:
“I want to be tried by a judge and jury, notwithstanding the fact that I have
elected to be t{ried by a judge without a jury.” But, as I say, the moment the
date of his trial is fixed he cannot change his mind and re-elect without the
approval of the Attorney General or counsel acting on his behalf.

Hon, Mr. IHawkINS: It gives him a chance to change his mind.

Hon. Mr, Tavies: What is meant by the “Attorney General or counsel
acting on his behalf*?

The CHamrmMaN: Usually the Attorney General acts through counsel,

Hon. Mr. RoEBUCK: That is the Crown Attorney.

Hon. Mr. KiNLEY: The Crown has to agree,
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The CHAIRMAN: . After the date for trial has been fixed, the Crown has
to agree to a re-election. _ : :

Hon. Mr. RoEBUCK: You see, under the old practice an accused in police
court is asked whether he wishes to be tried summarily by the magistrate or
by the next court of competent jurisdiction. If he chooses the next court of
competent jurisdiction, that is a jury trial. Then he may—although there
are some hedges about this—he can change and elect to be trie@ by a judge -
without a jury. Under this new code an accused man may elect before the
magisirate to be iried by a judge and jury, by the magistrate or by a judge
alone. The election at that time may be of a snap nature and he may know
little about it.

Hon. Mr. KiNLey: Or he may change his counsel.

Hon. Mr. Rogpuck: Perhaps so, but the likelihood is that he has had no
opportunity -for consultation. While some chance was given him to change,

the code as we now amend it will give him this privilege: he may elect to be

tried by jury up until the time that his {rial is fixed; and then he can say to the
sheriff “I want to be tried by 2 judge” Or he may have elected to be tried
by a judge, and he can then say to the sheriff “I want to be tried by a
judge and jury”. But as soon as the date for trial is set and he goes to the
sheriff and asks for a change, he must then get the consent of the Crown,
hecause certain witnesses may have already been called in preparedness for
the trial. If nothing like that has taken place, I would think that the Crown
would consent to a change.. ' _

Hon. Mr., ASELTINE: Have you any objection to that, Mr. Garson?

Hon. Mr. Garson: Yes I do object to it. Under the law at the present
time an accused when he is before the magistrate has the right to elect trial -
by judge alone or by judge and jury; if he elects trial by judge and jury, he
can then re-clect a speedy trial before a county judge.
~~~ The CHAIRMAN: Ai the present time, under the code, he is asked by the
magistrate if he would like to be tried summarily by the magistrate or to be
tried by the next court of competent jurisdiction—that is {o be tried by jury.

Hon. Mr. Garsow: That is right. _

The CHAIRMAN: Under the present law if he wants to change that election
4rom a jury trial he can go before the county judge and elect a speedy trial.

Hon. Mr. Garson: Yes. - o T

The CHAIRMAN: This proposed amendment streamlines all that and is
‘much better, because he does all his electing in the magisirate’s court, We
thought that because he perhaps did not have advice he should have a chance
to change his mind later.

Hon. Mr. GARSON: Mr. Chairman, is this not what you propose to do:
The accused now has the right to elect trial by jury, and if he has elected
trial by jury he has a right to change his mind and take a speedy trial before
a judge alone? That is the law as it is at the present time.

Hon. Mr. Rogpuck: Yes. _ '

) Hon. Mr. Garson: That is the way in which it was intended to be carried
into this bill. But you say that in addition to that he should have the right
to change back from a trial by single judge to a trial by judge and jury.

The CHAIRMAN: No. When he is before the magistrate he may elect to be
tried by a judge without a jury or by a judge with a jury.

~ Hon. Mr. GarsoN: But the point we are discussing is whether he can
‘change his mind later on. : ’
The CHAIRMAN: Yes.

i
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Hon. Mr. GARSON: The law as it stands before this goes into effect, and as
it will stand if you do not amend it, is that an accused can change his mind
from an election of trial by jury back to trial by a single judge, but he cannot
change his mind from a trial by a singlé judge to a trial by jury. The Crown
has to provide the jurymen to try an accused person. If he has the right
before the magistrate to elect trial with or without a jury, and he has the
privilege of switching to trial by a single judge, why is it necessary to give
him a further option so that he may change from trial by a single judge back
to trial by jury?

The CHAIRMAN: What is wrong with that option? ' .

fIon. Mr. ASELTINE: It is just carrying the principle in the other direction. -

Hon. Mr. Garson: True, but the information that we get from persons in
charge of law enforcement in the provinces is that they are afraid that with
this further choice they will not know until the last minute how many
jurymen will have to be empanelled for any assize. It may be that they have
2 number of accused persons who have elected trial by a single judge, and at
the last moment decide they would like to be fried by a jury, with the
result that there will be the confusion of empanelling more jurors.

Tt comes to the question of whether you think the practice which has
prevailed through the years, without any great amount of complaint, namely,
that when an accused is before a magistrate he can choose o be tried by a
judge and jury or by a single judge, or by the person before whom he makes
that choice, that he is to have the further election after having elected
to be tried by a judge alone, to be tried by a judge and jury.

The CHAIRMAN; You have asked a guestion. Now may I answer it?

Hon. Mr. Garsox: Yes. . .

The CHAIRMAN: There is this fundamental difference, in my view: Under

the present law when an accused decides to be tried by the next court of

competent jurisdiction, that is where he makes a snap judgment under

‘the pressure of things in the magistrate’s court, and he elects a jury trial;

thereafter, he can re-elect before a county judge and take 2 speedy trial.

Hon. Mr, GarsoN: That is correct.
 Hon: Mr. RoEBUCK: Mr. Chairman, after he has made his election and until
the date of trial is sef, he still has the right to re-elect. :

" The CHATRMAN: And now you are giving -him something less: You are
saying if in the magistrate’s court or the court of first instance, under the law
as it now stands, he elects to be tried by judge alone, he is stuck with it.
His position is not as good there as it is under the present law. Under the
present law he has two choices which persist right down to the time he elects
to be tried by a judge at a speedy trial. ' )

Hon. Mr. KINLEY: Does not the sheriff, in balloting for a jury, call enough
jurymen to serve on a number of trials? He does not call the jury for one
trial. There is nobody hurt, because when the court meets the sheriff has,
some time before, balloted for a jury and sent his notices out. .

The CHAIRMAN: They provide a number that will take care of a number
of cases at the same time. : '

Hon. Mr. KINLEY: Or if people are sitting around, the sheriff puts his
finger on some of them and says “Come up and serve on a jury”. I do not
think that anvbody is hurt. N - -

Hon. Mr. RoepucK: They go on hearing cases in the Police Court and
sending them on to the Supreme Court while the jury trials are going on.

The CHAIRMAN: While the session and county courts are sitting at that

‘ yery time, Police Courts are sending people up for trial, and the sheriff dees

not know. they are coming up, but he has a jury to take care of them.

—
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Hon. Mr. ASELTINE: It would improve things a litile. 'We are now remodel-

ling the whole criminal law. Why not let us do it the way we think it should

* he done?

Hon., Mr. ROEBRUCK: Supposing the jury court was over-loaded and there
were some people that had elected to be tried by 'a judge, and they might

change their election, and jam up the werks in the jury court, all you have to do

is to set a date.

The CHAIRMAN: Set a date, and that ends it. You have cut out all that

possibility. _
Hon. Mr. GarsoN: By setting a date you force them into an early election.

The CHAIRMAN: You not only force them, but thereafter the accused can

only re-elect with the consent of the Attorney-General
Hon. Mr. GarsonN: That is what I mean. : .

The CHAIRMAN; So you can make the thing as expeditious as you want- :

by saying, "“Notify him as soon as he is committed, the date of trial is such-and-
such a date”, and the thing is right in the control of the Attorney-General.

Hon. Mr. Garson: I will leave it to you gentlemen. The only other thing .

is the matter of trial de movo, section 727. The suggestion I would like to
propose for your consideration is—

The CHAIRMAN: Some of the members who are not lawyers may not under-
stand the expression “irial de novo®.- .

Hon. Mr. GARSON: At the present time, when an accused is tried on a

summary conviction offence, that is a lesser offence, in the Folice Court, and -

if found guilty, he has the right to an appeal from the Police Court fo the
appeal court that is named. In most provinces it is the County Court. 'When
the appeal comes on before the County Court it takes the form of a trial de novo,

_that is a trial all over again, a new trial. “Novo” is the Latin word for “new”.

On ihe other hand—and I mention this other one to explain the first principle,
by distinguishing it, if -a man is tried by a magistrate in a summary trial of an
indictable offence, some serious offence for which a heavy penalty may be
imposed, and the magistrate convicets him, and he appeals, then the appeal takes
the form of the accused showing the appeal Court—and the onus of this is upon
him-——that the judgment of the magistrate is wrong. :

The CHAIRMAN: It may be by way of an appeal, or a stated case. At any .

rate the point is this, that where it is a serious offence, when the appeal comes
on before the appeal ecourt the conviction sticks unless the accused can show
that appellate court—and the onus is upen him of so showing—-that the convic-
tion is an improper one. Now, on the other hand, in a trial de novo the fact of
the appeal having been taken makes it necessary for the trial to be started all
over again, and the prosecutor, who has already had to prove his case in the
lower court, starts all over again and has to prove it all over again in the
appeal court. The onus is upon him. The proposal that I am urging as a
compromise in this matter is, not that the trial de novo on summary conviction
appeals te abolished entirely, but that we are meeting the viewpoint of your
committee, which I want to say, in all fairness, I think in some provinces has

-~ a good deal to recommend it,

Hon, Mr. ASELTINE: In Saskatchewan I have talked .it over with many
magistrates, and they want the old provisions left. '

Hon., Mr. Garsox: VYes, I would agree with that.

Hon. Mr. ASELTINE: They are far away from® counsel; they have no
opportunity of consulting anyone; and the trial is probably not a fair {rial at all.
Therefore they should have a trial de novo.

Hen. Mr. Garson: Right. As I say, to be fair with your commitiee, I

think there is a good deal of force in their argument where conditions obtain.

under which it appea_rs'_that the {rial before a magistrate. for some reason or
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another, is not an entirely satisfactory one. What we are suggesting is this,
that in order to meet their viewpoint we put a provision in here leaving it to
the provincial authorities by order in council to determine whether there
shall be a irial de novo or an appeal without a trial de novo; and I think you
will find that in most of these cases where the conditions are not favourable
the provincial authorities, from what they hHave told us—they themselves say
“We think that we should continue to have the tnal de novo m our province”,
That is true of Saskatchewan.

Hon. Mr. Davies: Would they both be hefore the same Judge‘? .
Hon. Mr. Garsow: Yes, both before the same appellant judge.

The CHAIRMAN: Buf, Mr. Minister, under the present law in a proper
case, if the parties consent—that is the appellant and respondent both consent—
the record in the magistrate’s court may be used as the basis for appeal; but
if they do not consent for any reason, then the irial proceeds again. I know.
this applies in some large cities, and it may apply in smaller places as well,
~ but where there is a rush of work in the magistrate’s court, there is not the
~ same attention given to any particular case. - -

Hon. Mr. ASELTINE: The evidence is not always taken down either.

The CraiRMaN: No, in some places it isnot. In Ontario it is taken down
in shorthand, but it is not what is taken down that 1 am complaining about;
- it is the rush with which the thing is done, and very often when a person
goes into the magistrate’s court he does not realize the seriousness of the
charge, and only when he is convicted dees he realize he is in.a mess. Then
he gets himself a lawyer and if at this stage he is stuck without a record he
has no proof of what is evidence and what is not, and there is just the Crown’s
.case without any effective cross-examination and he may as well forget about
appealing and pay his fine or take his sentence, yet he may have a perfectly
good defence to the charge. Now, the Code has had that provision in it
for a trial de nove in all these years-in order to take care of the cases where
the parties felt that they had a good enough record of the evidence of the
trial. There was a provision put in the Code some years ago, during the last
five or six years, that where the parties felt they had a proper record they
could go ahead and argue on the record; but it is to cover the other ¢ases, and
there are a lot of them because they just cannot get the evidence in there for
a variety of reasons where there is more work than the court can reasonably
handle. That is the situation in Toronto. ,

Hon. Mr. Roesuck: That is the situation thai exists all over Canada.

Hon. Mr. HawkiNg: This has no effect on treason?

- 'The CrAlRMan: Oh, no.

Hon. Mr. GarsoN: No, it is for minor offences. " Mr. Chairman, I think in
fairnesz to the provincial Attorneys-General I should read into the record
the views of some of them who favour changing it. They say we have already
provided in an offence under provmcxal statutes for the abolition of the
trial de novo. The fact of the matter is that when the accused goes before -
the same maﬂstrate on a very serious offence, an indictable offence and is
tried by him there is no trial de novo.

" Hon, Mr. Rogruck: No, but the degree of care in which these {irials are
conducted is very different 1ndeed from the summary trials.

"Hon, Mr. Garson: Well, they argue by that analogy that the trials
de nove should be abolished. We here in Ottawa do nob enforee the crimiinal
law. ‘We just enact it in this parliament, but there is a sufficiently
good case, it_seems to me, that the provincial Attorneys- General have, that I
should put one or two of their letters on the record so that the committee may

know what their viewpoint is, and then whatever you in your wisdom decide o

“to do will be up to you. .
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The first is a letter from the Honourable Dana Porter of Ontario. I reads
as follows: R '

Toronto 2
June 18, 1852

The Honourable Stuart Garson, Q.C,
Minister of Justice,
OTTAWA

Re: Cnmmal Code_AboIztzon of Trial De Novo in Appeals from .
Summa'ry Conwvictions

Dear Mr. Garson:

I have your letter of June 11. I anticipated of course, that there
would be a good deal of opposition to the abolition of trials de novo in
summary conviction appeals, partlcularly by lawyers who appear ag
defence counsel,

The practice has been in a number of cases to freat the trial before
the Magistrate 2s an examination for discovery and if there is a convie-
tion, to enter a notice of appeal and have the real trial with additional
witnesses (who were known and could have been called at the first trial)
before the County Court Judge.

I of course, can only speak for the Province of Ontario. Here, with
the exception of four or five cases, our Magistrates are lawyers. All
Magistrates’ Courts are served by a stenographic reporter. The same
Magistrate who presides in summary trials of indictable offences, pre-
sides in summary conviction cases. As you know, the appeal in indictable
cases is on the record and in my opinion there is no logical reason why
the appeal in summary conviction cases should not be on the record.
_We have so provided in appeals under The Liquor Control Act of Ontario.

. 1 1 : kS
~ The CHAIRMAN: Right on that point, could I make this distinction, In the
~summary trial of an indictable offence I only get before the magistrate because
I choose to be before him, and therefore I have the opportunity to be satisfied.

But on the summary convictions of the smaller offences I am there willy-nilly

“and I have to go on. )
Hon. Mr. (GARSON: That is rlght

The CHATRMAN: I have a matter of chome in the other, and the Attorney-
General may very well have gone on to point that out. If I do not take
advantage of my choice it is another thing.

Hon. Mr. DAVIES: Are you now speaking as a lawyer or an accused? -
The CHAIRMAN: I am speaking as one of the general public.

Hon. Mr. Garson: He is speaking as an accused lawyer.

Some Hon. SENATORS Oh, oh. ' '

Hon. Mr. GARSON Not as an accused lawyer but as an accused’s Iawyer.
Some Hon. SENATORS: Oh, oh. '

T A
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Hon. Mr, Garson: The next letter is from the Attorney-General of Mani-
toba. It reads:

j _ ' : ‘ _ July 8, 1952,

The Honourable S. S. Garson, Q.C,
" Minister -of Justice, '
OTTAWA, Canada. .

Re: The Criminal Code—Abolition of the Trial De Novo in Appeals ,fror;l. -
' Summary Convictions. :

Dear Mr. Garson:

Your letter of June 11 was duly received. ‘While one or AT
members of the profession have indicated to me their desire that the
trial de novo should not be abolished, our own views in the department
are clearly in favour of such abolition,

_ Since receipt of your letter I have had some further enguiries made
but our conclusions are as follows, dealing with the two main grounds
of objection suggested in your letter. _

The two main grounds of objection to the proposed change as set
out in your letter are scarcely applicable to this province because of the
manner in which summary conviction trisls are conducted here. .

The magistrates in this province are all qualified lawyers of
experience and although it is true that the greater percentage of the.
justices are ordinary laymen, they are not permifted to hear any con-
tested cases. The justices’ work is largely confined to the taking of
informations and the disposition of pleas of guilty. I might also point
out that the facilities for accommodation for Magistrates’ Courts in this -
province are such that there could be no eriticism of magistrates’ hear-
ings on that ground. . )

. The second ground of objection is not at all applicable in Manitoba,
since a duly qualified court reporter is in attendance at all Magistrates®

“Courts, and there would be a record of proceedings available for the
Appeal Court equally as comprehensive as that which is available at a
speedy trial or assize case. - :

" We in this Province, that is, in this department of the Government,
are strongly in favour of the abolition of the trial de novo in appeals
from summary convictions.

Hon. Mr. ASeLTINE: Mr, Minister, are you willing to put a clause in this
Code to the effect that all magistrates must be qualified lawyers?

The CHAIRMAN: 1 do not think we can. '

Hon. Mr. Garson: No. _ .

Hon. Mr. ASELTINE: We have not the advantage of trying these cases before
magistrates who are lawyers in every case. :

Hon. Mr. GARSON: Mr. Aseltine, the Attorney-General of the province of
Saskatchewan says that he thinks the abolition of the trials de novo would work -
a hardship there, and so they would not change it. Our thought is that these
law enforcement officers who have the responsibility of enforcihg the law are
. in close contact with the legal profession in their province and they are not
going to do_anything to which the profession will object. Our thought was
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that we would place a provision in the Code enabling the provincial authorities
to adopt the one method or the other as they choose. I should not say this,
perhaps, but I have always known Mr. Porter to be a very reasonable genile-
man and-1 think if some of the powerful arguments we have heard here from
Ontario were made to him he would agree that they should not do it unti!
these conditions you speak of, Mr. Chairman, are changed. But if the
Attorney-General of Manitoba has convinced the Bar of Manitoba that the
trial de novo should be abolished, well, why should they not have it that way,
if they have encugh qualified magistrates and stenographic reporters and so
.forth? Why should they drag these witnesses in for a second time to try
‘these smaller cases? .

The CHamrManN: Of course, that argument would apply also to abolition
of grand juries, would it not? : . ' .

. Hon. Mr. Garson: Well, they have been abolished in most previnces.
.~ The CHamrMAN: They are still operating in some provinces,
Hon. Mr. Garson: I think Ontario is the only one, is it not?
The CHAIRMAN: Oh, no. ' ' -

Hon. Mr. RoeBuck: May I attempt to answer the question that has been
asked? I think we should try to answer any questions. One of the great virtues
of our criminal law—and it differentiates us to a certain extent from the
United States—is that we have one criminal law for the whole of Canada.
Fortunately we did not allow the provinces to enact the criminal law, and 1
am opposed to their doing it now. And I am particularly opposed to allowing
4n executive by Order in Coun]cil to change or draft our criminal law. And
it seems to me that if it is necessary to have this trial de novo in the province
of Ontario, which is older and better settled than the other provinces, except

- berhaps Quebec, it is equally necessary to have it in some of the outlying
"provinces. I am more interested in the accused than I am in the Attorneys
General anywhere. I would be very much opposed to giving Attorneys
General or executives the right to decide our criminal law. We are the anes
who should determine it. '

The CHATRMAN: Yes, it is our responsibility.

Hon. Mr. Roreuck: I have had a great deal of experience with trials
de novo over many years. 1 do not wish to be taken as casting any slurs on
magistrates, for I know they do the very best they can in the circumstances.
I do not know how many of you gentiemen here go into our opolice courts
at all, but those of you who do will have seen that thev have large deckets,
sometimes perhaps twenty-five cases. The magistrate himself in those cir-
cumstances will do the best he can, but he knows that some cases must
go by without an adequate investigation. I was in a police eourt in one of our
cities the other day. The magistrate served under me when I was Attorney
General of Ontario, and I had a great deal of confidence in him and appointed .
him to his present position. He tock occasion to come across to me, where
I.was concerned in some proceedings, and to say “For heaven’s sake do not
. let them change this trial de nowve.” He said “Cases come before us that we
cannot adequately investigate and we have to deal with them as best we can.”
But they always feel that the accused is protected, if the investigation has not
been sufficient and a mistake is made, because he can go to a county court judge
and have the case heard over again. We have had this provision in the law
for a long time and we know that the number of cases that come up for
trial de novo are not very large. _ -

We have given the parties the right to have an  appeal on the record,
when they feel the record is sufficient. I have had one of those appeals
recently myself. Within a year;-at all events, I argued a case in court on the
record. And we can still go on doing that if you allow us to amend the code
as we have suggested. ' :
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Hon. Mr. GARSON That is, you take the case to court on the record by .
consent?

Hon., Mr. RoEsUCK: The Crown's representative and I agreed that the
record was sufficient and we went before the judge and argued.

The CHAIRKMAN: And remember, when you are noi able to argue an appeal

on the record in many cases 1t is because the Crown wants another chance to
call witnesses.

Hon. Mr. GarsoN: I do not want to labour that pomt but is that’ fair,
to suggest that the Crown try to convict a chap and afterwards feel they have
not made a good case and so want to start all over again?

‘The CHatRmaN: I do not say that they deliberately do not put in a good
case, but sometimes the Crown figure they have enough to get by and after-
wards they realize they did not put in the best case they could and they
apply for permission to put in another one. _

Hon. Mr. Roesuck: Or they might feel they made a mistake.

Hon. Mr. Garson: With all deference, Mr. Chairman, I do not think that
is a good argument. '

The CamrMan: We have left the Crown with all the rights they have now.

Hon. Mr. GarsoN: That is all I have to say, Mr. Chairman, and I thank you
very much for your attention.

Hon. Mr. Roesuck: I would like to say something about the Minisfer
and his attitude. It was very nice of him to come over here and talk about
. these matters with us. Last session I was having a discussion with him—

* may repeat this story in the house, because I think it is good—and he said

something about government policy. I replied “I don’t care a hoot for govern-

ment policy; I want a pgood Code.” And the Minister's answer was “A good

Code is the government's policy.” Now, nobody has got an axe to grind in
‘this case. The effort that we have put forth in the Senate so far has been purely
_objective, with the idea of geiting the best Code we can, and I myself am much

concerned that in the new Code we preserve as far as is reasonable all the

protections for the accused in the interests of good justice, so that guilty men
- will be convicted and innocent men will not be convicted.

Hon. Mr. KiNLEY: T¢ is better that two guilty men go free than that one
innocent man be convicted. That has been said many times.

Hon. Mr. RoEsuck: Yes. 1 wish to express my sincere thanks io the )
Minister.

The CHAIRMAN: And I am sure we all do.
The committee thereupon adjourned until tomorrow at 10.30 am.



MINUTES OF EVIDENCE

THE SENATE

Orrawa, Tuesday, December 16, 1852,

The Standing Committee on Banking and Comnmerce, to whom was referred
Bill O, an Act respecting the Criminal Law, met this day at 10.30 a.m.

Hon. Mr. HAYDEN in thé Chair. ‘

The CaamrmaN: Gentlemen, we now have a quorum, and we propose {o
continue consideration of the Criminal Code and the report of the committee
-which we started last night. Before giving an explanation of the amendments
which are proposed, Senator Roebuck would like to say a few words. Perhaps
this is as good a iime as any to hear Senator Roebuck.

Hon. Mr. ROEBUCK: Mr. Chairman, I would like to speak first about treason.
Members of the main committee should realize that in the consideration of
treason by the sub-committee it was decided that it should be left for the main
committee and therefore there was not the thorough discussion of the whole
subject which applied t6 some other sections. There was, however, agree-
ment between Senator Farris, the Chairman and myself with regard to the
changes we propose in the ireason section. .

Asg I said last evening, treason is as old as the monarchy; it goes back to
the dawn of history. It was not until the time of Edward III that an act of
treason was passed; however, we have the old writers on the common. law of
treason even back before that time. It was described as imagining the death
of the King--that is Granville’s language. The definition codified into the
law in the reign of Edward III, the year 1352, was “levying war against the
King or adhering to the King’s enemies.” That amounted to: forming and
displaying by any overt act an intention to kill the King.

. That definition, honourable senators, has remained all through the stress
of England’s history. True, at times they have become excited and expanded
the law, made it more severe, and all that sort of thing. For instance, in the
time of Henry VIII when many revoluticnary reforms both civil and ecclesias-
tical were carried out by that dominating king, there were amendments
made which were repealed on his death. Then when Mary—whom we know
as Bloody Mary—came to the throne there were further amendments of a
drastic character made. 'That trend persisted through Elizabeth’s reign,
chiefly because of the Spanish situation, and they too were repeaied on her
death. . '

Then there was the time of the Stuarts after the restoration of Charles II
when some more bad law was passed and repealed on the death of Charles II.

So, as I say, the old definition of treason has come down to us through
the ages, and has survived the stress of England’s history. When we codified
our law of treason in, I believe, 1892, we took the English law as it existed
in England at that time. There has been little or no change from that time
down to the present. :

We are now proposing to make some excellent changes. We have left
out of ‘the codification a good deal of immaterial matter which may bhe

regarded as archaic and not applying to Canada, This smalt section now before
© us is rather anexcellent codification of what is required,

31
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I wish to compliment the commissioners for what they have done, because
it must be undersiood that when we pick out some points in their work for
further consideration, we are not denouncing them. They have done a good
job, but we have our work to do too. There are some matters here which
are difficult to explain. For instance, the commissioners reduced all the
material in the present code with regard to Her Majesty to this one line
“kills or attempts to kill Her Majesty”. Then among the offences we find
“every one who lawfully in the presence of Her Majesty does an act with
intent to alarm Her Majesty, or breaks the public peace, or does an act that
is intended or is likely to cause bodily harm to Her Majesty is guilty of an
indictable offence and liable to imprisonment for fourteen years.”

- That is a prohibited act; that is not freason at all. The whole matter
boils down to one phrase; and in that respect, I do not see how we can
" justify the leaving out of the section the words as they now stand in the
code, “or does her any bodily harm intending to death or destruction, maims

- or wounds her, or imprisons or restrains her”.. .

One of the things we have to guard against so far as the person of the
monarch is concerned, would be kidnapping, or attempting to centrol her
actions by threats and force, and that kind of thing. I can see ne earthly
reason why we should not make the section broad enough to cover what
it has covered in the past, namely, “kills or attempts to kill Her Majesty, or
‘does her any bodily harm intending to death or destruction, maims or wounds
_her, or imprisons or restrains her.”

Hon, Mr, Davies: Is there any protection to the heir to the throne?

Hon. Mr. Roesuck: No, that is in the present code but is not in the new
revision. Indeed, there is a good deal of matter left out of the revision.
For instance, violating the consort, and such things. The guestion was asked

. -last evening whether the provision extended to the Governor General. Well,
it does not, and we do not want it to. It has. beén suggested that we leave
out “does her any bodily harm tending to death or destruction.” It was
argued that that was covered in the words “attempts to kill”. In my opiniocn
it is obviously not covered. One might make an attempt to kill without doing
bodily harm. I am in favour of letting that stand as it now is in the code.

The next paragraph, (c) of clause 46 was considered, and is now, I think,
giving us some concern, It reads: “assists an enemy at war with Canada,

- or any armed forces against whom Canadian forces are engaged in hostilities. . .”
There is nobiody around this table who is not ready to make it a crime to
assist an enemy at war with Canada. The ancient definition of treason,
“levying war against the King...” The paragraph continues: *“...whether or
not a state of war exists between Canada and the country whose forces they
are;"” _

What concerned us there was not the legislating against existing forces that
are at war with Canada but simply the indefiniteness of this new law. Now you
will observe that at the present time our forces are engaged in hostilities with
the Chinese forces—I think they are engaged also with the Russian forces—

. and we have no declaration of war against either of these countries: and we
have not got very good control of our own forces. We had an example of if
the other day, when our men were sent down to Keje Island without our khowl-
‘edge and without our consent and, I think, with a good deal of hesitation on
our part to leave them there. Under those.circumstances it is most necessary
that the government take some responsibility of the matter of saying whose
forces you can aid; and we thought it would help just a litfle, at least, if we
put in “ ‘knowingly’ assists an enemy at war with Canada, or any armed
forces . . ., because then it would be necessary to show that the person who
is assisting armed foreces in conflict with our forces knew that they were in
conflict, not that he just gave assistance, :
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Last night there was some talk about mens req, the principle of law which
would import that; but it is easy io misunderstand what mens rea means. Mens
rea means a guilty mind, which again means that you mean to do the thing that
you do do, not that you know that it is contrary to law. Everyone is expected
to know the law, Not that you know the consequences or all the consequences
of your act. But if you hit a man, it is mens rea if you intend te hit him
although you may not know it is contrary fo law or you may not know that it
will have certain consequences that were not, perhaps, readily observable., The
intention to do the thing that you do is mens req, and that is all it is. ’

Now, we thought that it would help a bit if we put “knowingly” there, so
that an accused person who, perhaps, trades with Chira, which is not even
banned—I understand, although I do not know, that you have to get a permit
to trade with China or Russia—but any person who does something that may
be of assistance to the armed forces must know that they are in conflict with
Canadian forces and that he therefore must not do it. Noéne of us are very
much “het up” about that word “knowingly”. The Minister of Justice seems
to think that it might dispense with the common law offence of mens ree. We
use “knowingly” numbers of times through the Code, and it does not have that
effect, so I am for letting it stand.

The other change that we made in the Code with regard. to treason reads
like this: o . , .
Conspires with an agent of a state other than Canada to com-

municate .information or to do an act that is llkely to be prejudicial .
to the safety or interests of Canada.

" Now, that is new law. What does it mean? It does not say what kind of
information, except that it is prejudicial to the interests of Canada. What “the
interests of Canadsa’ are, I do not know. It may be the interests of the land
of Canada, the people of Canada, or some group in Canada. It is so indefinite,
~ and so imports the economic into this thing that we did two things. That is

not in keeping with the ancient definition of treason, the idea of ireason, the

dictionary definition of treason. It is not levying war against Canada, adhering
to the King’s enemies, or killing the King, or something of that kind; it is an
ordinary offence. And so we removed it from the treason sections and put it
~ immediately following the treason sections in what are known as prohibited
acts, and we struck out the word “inferests” so that it leaves some idea of -
what the information is—information that is prejudicial to the safety of the
state. That is all the change that we made,

Hon. Mr. EuLEr: What is the penalty? Fourteen years?

Hon, Mr. ROEBUCE: Yes.

Hon. Mr., Evier: Is there any partlcular reason why an arbxtrary figure
like “fourteen” was faken?

The CHammaN: It is up to fourteen.

Hon. Mr, Rorpuck: In the old Code there were all kinds of penalties. In
this new Code they have regularized it,—I think, wisely. They have said:
death; then life; then fourteen years; then ten years; then seven years. Those -
are the figures. .‘Those are maximum figures only; they are round figures, and
very much better. Fourteen is outside of twenty; twenty is practically life,
you know, because most men in. prison for life gel out of prison in twenty.
* years unless they are still dangerous. We, if you like, can change this to
“twenty. years” but do not Ieave it where it is called What it is not, that is
treason.” .. \

Then there-are some consequenhal changes as a result of that “(g)", for
instance, goes out of section 47. Now, I am going to suggest, because it is..
not in this material before you, that we divide the treason section from the
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other ones, Here is: “Everyone who does a prohibited aet for a purpose
prejudicial to the safety or interests” and so on “of Canada”—that is ten
years, 1 think. Now, over that, I think it would improve it if you put’
“prohibited acts”, to separate these prohibited acts from treason.

The CHalRMman: It is a heading you are suggesting?

Hon. Mr. Roesvuck: Yes, Just put in a heading over section 49, We did
not do it, but I have already explained that we did not go over all these
in the same detail that we did some others. This is purely off my own bat;
1 am not speaking as a representative of the three who did all this work on .
it. But I am not satisfied; I am a litile bit disturbed about it. There is
. nothing about this in the report. This is what it says:

49. (1) Every one who does a prohlblted act for a purpose pre— :
judicial to .
{a) the safety or interests of Canada, or _
{b) the safety or security of the naval, army or air forces of any state
' other than Canada that are lawfully present in Canada,
is guilty of an mdlctab]e offence and is liable to imprisonment for
ten years.

(2) In this section, “prohibited act” means an act or omission that
"{a) impairs the efficiency or impedes the working of any vessel, vehicle,
aircraft, machinery, apparatus or other thing, or
‘{b) causes property, by Whomsoever it may be owned to be lost,
damaged or destroyed :

_ There _are other. sections that are along that same line—we can hold
"the motion on this until we get to the others—which would prohibit a strike
that might interfere with a vessel, vehicle, aircraft, machinery, apparatus or
other thing, In the Code in conspiracy and restraint of trade there is a clause
which says that a combination in restraint of trade shall not be understood
to mean a combination of workmen, a union, for its own purpose. It acts for
the furtherance of the purpose of a union. I am ready to move that we do
the same with regard to section 49: “bui does not 1nclude lawful acts done
in furtherance of the purpose of a trade union®.

Hon. Mr, DAVIES: What would be the position in time of war? Would
strikes be prohibited under some Act? :

The CHaIRMAN: Under the War Measures Act, ves.

Hon. Mr, Roesuck: Yes, but that does not come into effect until a war
comes on.

Hon. Mr. Davies: You are speaking now of time of peace?

. Hon, Mr. RoEsuck: Yes. May I leave that at the moment and come back
to it because there is another section which is similar. In the meantime just
bear this in mind. I want fo deal next with section 53. .

Hon. Mr. REm: May I be permitted one question at this time. I should
bave brought this up when we were dealing with section 46. Are you pro-
posing to change paragraph (e)? 1t is proposed {o strike cut paragraph (e)
and reletter paragraphs (f) and {g) as paragraphs (e} and (f). I understand
that paragraph (e) at the preseni time cemes under the category of death or
sentence for life? . .

Hon. Mr. RoEBUCK: That is right.

Hon. Mr. Rerp: It says, “Conspires with an agent of a state . ., .” Would
that take care of the doctor in Great Britain who gave away certain information
to Russia and was sentenced .to ten years in prison? If that happened here,
then under this proposed amendment as recommended by you, he could only
get fourteen years? .
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Hon. Mr. Roesuck: That is right. .
‘Hon. Mr. Remp: Well, I think this should be given life,

" Hon. Mr. RoEsuck: I have no objection to making that an offence punish-
able for life, if you like. That is what I have already said. I have said that
you can increase the penalty if you care to do so, but do not leave it as it
stands at present. You see, you are taking there the most extreme act vou can
imagine under that section. I am thinking of the least exireme. “Information

_preJudlc1al to the interests’ of Canada” might mean, well, almost anything. I
can imagine-—

The CHAIRMAN: It is not information prejudicial; st is 1nformatmn even
likely to be prejudicial.-

Hon. Mr. RorBUCK: Yes, and it is giving that mformatwn to any state
other than Canada. That would include the United Kingdom, the United
States, and all members of our commonwealth. . It is an extraordinary law.
What is required, Senator Reid, is a proper dealing with this subject. They
did it during the war in the Official Secrets Act, which is still on the statute
books, and there is a place for it. 1f you are going to say giving away atomie
energy or that kind of information, then describe it, but do not leave it as
any information which you might pick up in the newspaper or give to a
representative such as a British ambassador in Ottawa. I know the attitude
of a prosecuting attorney when he is drawing an Act of this kind, He says,
“Oh, but we would never do anything like that”. Well, perhaps he would not,’
‘but our job, gentlemen, is to carry our own responsibility and not hope that
a prosecuting attorney will have more sense than we woquld have, Qur job is
to make law that will stand on its own feet without being misinterpreted by
some administrative official, and to the best of our ability it is our intention to
do so0.

I am gomg to suggest now a rather inconsequential change. Section 52
reads '
Every one who wiltully, in the presence of Her Majesty,
{a) does an act with intent to alarm Her MaJesty or to break the pubhc
peace, or

{b) does an act that is intended or is hkely to cause borhly harm to
Her Majesty,

That is a prohibited. act. It is not treason. I should like to move that
to the head of prohibited acts. Why it gets off there inte section 52 1 do not
know. I think it should be put in at the first.

Hon, Mr, KiNLEY: You recommend that in your report.

Hon. Mr. Roeruck: No. Remember that these sections we are now at
were referred to the generat commitiee, and while we have made some
recommendations we did not withdraw the general recommendation to refer
it to the whole committee. As to this particular point, I think it would improve
the thing to put the Queen at the head of the list of prohlblted acts rather
than just mix it in somewhere down helow.

Hon. Mr. GouiN: Would it replace section 497 _ _

. Hon. Mr. Roesuck: It would replace 49 and it would mean a renumbering
of 49, 50 and 51 accordirvigly. That could easily be done. I so move.

Ho'ln. Mr. CrerAR: That is, that section 52 be incorporated in section 407

The CHamMAN: No, it would mean to renumber 52 as section 49.

Hon., Mr. RoerUcK: And sections 4%, 50 and 51 would be renumbered
accordingly.
6816933



36 . STANDING COMMITTEE

Hon., Mr. Gouwny: We considered the very interesting report of the sub-
committee of which Senator Roebuck was a member, and now we are consider-
ing amendments which Senator Roebuck suggests. I want to know where we
stand because I want to speak but I want to do so at the proper time.

Hoen. Mr. RoEsuck: No, I am not suggesting ameniments to the report,
The report provides that these sections I am now discussing stand for the
consideration of the whole committiee, and on top of that I—

The CHATRMAN: No Senator Roebuck. Section 52 was approved by the '
committiee. "

Hon. Mr, LamseRrT: Sections 51 to 54 were approved.

Hon. Mr, Roesuck! Then, notwithstanding the fact that we approved the
substance, I suggest the change in numbering would be a-slight improvement.

Hon. Mr. LAMEBERT: Section 49 is the one you object to mostly, is it?
The Cuamman: No, the senator wants a clarification of section 49.

. Hon. Mr., Roesuck: I want it made clear that section 48 does not Irefer -
to lawful acts done in furtherance of a trade union.

. Hon, Mr. LaMBERT: I noted what you said at the begmnlng when compar-
ing that with the restraint of trade clause in the Criminal Code, Surely there
is no analogy.

Hon. Mr., RoepucK: Let me go on until I come to ancther section. I
would like to go ahead and finish what I have to say.

My next subject is section b7, which is marked “Stands for the main
committee”, * Section 57 says this:

Every one who

-~ {a) procures, persuades or counsels a member of the ROyal Canadian
Mounted Police to desert or absent himself without leave.
(b) aids, assists, harbours or conceals a member of the Royal Canadian
Mounted Police who he knows is a deserter or absentee without
v leave, or
(c} aids or assists a member of the Royal Canadian Mounted Police to
"~ desert or absent himself without leave, knowing that the member is
about f{o desert or absent himself withouf leave, is guilty of an
offence punishable on summary conviction.

M_v objection to that is that the Royal Canadian Mounted Pollce lS a
~ civilian, not a military, force.

The CHaiemManN: I think you should have said “our objection™.

Hon. Mr. RoeeucK: I thank you, Mr. Chairman, I am very glad to be
able to say that. 1 do not know whether Senator Farris agrees with me on
that; I am not sure that I discussed it with him, I expect he would agree
with me, but I do not know. Anyway, as the Chairman s=ays, our objection
is that the Royal Canadian Mounied Police, which is a civilian force, shouid
not be freated as though it were a military force. The greatest protection
of our liberties from some captious control at some central point is found
in our municipa! and provineial police forces, and the R.C.M.P., if. properly .
controlled. The R.C.M.P. which I regard as a civilian force, has taken over
the policing of all provinces in Canada—that is the local policing—with the -
exception only of Ontario and Quebec. And this section makes the force a
military force, because it says that it is 2 crime to assist some person who is
away without leave from the R.C.M.P.

Observe what that means. You ceniralize power in the hands of some
group of men—excellent men now, it may be—with an enlisted c¢rew under
them who are held there, no matter what happens, with the strictest of-
discipline and so on, and you have got the old-time Roman Praetorium Guarg,
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_or the nucleus of it, or an S8 Force, in all municipalities where the R.C.M.P.
operates. I tell you that would be one of the most dangerous things that could
happen in this country. Just remember what happened in Russia when the
police of Leningrad handed over arms to the revolutionists and went on their
side. The whole of Russia was captured by Lenin and his men when they got-
the centralized police of Moscow and of Leningrad with them. It is not beyond
the imagination of anyone to look forward and see perhaps some enterprise
of that kind in Canada if we have a militarized police force centrahzed in
Ottawa.

‘Hon. Mr, MacLENNAN This section does not refer to the pohce at all, it
refers to those who help them desert.

Hon. Mr. RoEBUCK: It makes it a crime to even a.1d someone who is away
from the R.C.M.P, without leave or has deserted this force. In other words,
it puts it on the same basis as a mlhtary force. -

Hon, Mr. KINLEY; Do vou not think you are overstating it?

- Hon. Mr. ROEBUCK: Wait till I come to the other section. Maybe I am
overstating it a little, but it is just as well. to imagine the extremes of the pos-
sibilities under this thing. Can yvou imagine the shout of laughter that would
go up if you proposed {o apply a provision of this kind to, say, our Toronto
police force or to our Ontario Provincial police force? You would be laughed
out of court. There was a time in English law when deserted wives could be
returned to their husbands, but we have given up that practice. I remember
the last case of the kind in English law., It happened in the little town of
Clitheroe, in England. An order of the court was got authorizing the return
of a wife to her husband, and I remember that it required the coachman, the
footman, the sheriff’s man and the stable boy to get the wife into the coach,
and she kicked out both windows before she got home to her “loving husband”,
That was the last case, because the judges there that it never was the law
of England that wives might be returned to their husbands, .

“Hon. Mr. ASELTINE: ‘We would have a lot fewer divorce cases if we had
that law now.

Hon. Mr. RopBuck: Yes, it might be of help in that way. Then abuut a
hundred and fifty years ago we gave up what is known as indentured labour,

- and you can no longer get specific performancg of a contract of employment

because it does not work. But here it is proposed to go back to that kind of

thing and make it impossible for a member of the R.C.M.P. to leave his employ-
ment during his period of enlistment—-I think the first term is three years,

and later on it is longer than that. The section unnecessarily makes it a

criminal offence to assist anyone who leaves the force within his enlisted term.

Now, there is another section— :

Hon. Mr. CRERAR: You would delete section 57, would you? ‘
Hon. Mr. Roesuck: T certainly would. Let the R.C.M.P. boss their own

men, and not require everybody to assist them—to assist them, as it were to
return “loving wives” {o their husbands. .

The other section bearing on this is section 63.
The CHAIRMAN: Senator Roebuck, section 63 was the one I had in mind
“when I referred te “our objection”, not section 57,
"Hon. Mr. RoEBUCK: Section 63 reads: '
Every one who )
(a) interferes with, impairs or mﬁuences the loyalty or dlsc1p11ne of a
- member of a force,
S (b) publishes, edits, issues, circulates or d1stributes a writing that
advises, counsels or urges insubordination, disloyalty, mutiny or -
refusal of duty by a member of a force, or
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(c) advises, counsels, urges Or in any manner causes insubordination, .
disloyalty, mutiny or refusal of duty by a member of a force,

15 guilty of an indictable offence and is liable to imprisonment for five
years. ’ :

2) In this section, ‘member of a force’ means a member of
() the Canadian Forces, o -
That is all right.

{(b) the naval, army or air forces of a state other than Canada that are
lawfully present in Canada, :

Well, that is more open to question, but I do not question it now.

(c) the Royal Canadian Mounted Police. ' :
You have it there grouped with the military, and insubordination of that force
is the same thing as insubordination in our navy or any other part of the .
armed forces. I do not like that; T den’t believe in it. I think it was Senator
Kinley who asked me whether T was not overstating the matter. I do not -
believe 1 was, but if I did overstate it, it is in a mighty good cause. We do ’

not want this force to become another “S.8.” force.

Hon..Mr. EULER: Was that the feeling of the subcommittee?

Hon. Mr. RoEBUCK: I cannot answer that. It was the feeling of the
Chairman and myself. . S - :

The CHATRMAN: When a few minutes ago I mentioned Section 57, I was .
really thinking of section 63. I do not have any particular objection to section
57 but 63, which would group the R.C.M.P. with members of the forces, was
I thought carrying their positicn a little too far in the criminal code.

Hon. Mr. KINLEY: Is not the relations of the R.C.M.P. changing with the
progress of needs and evenis? For instance, the’ intelligence service of the
R.C.M.P. is-in possession of most vital secrets; and if a man who is in possession

of those secrets deserts, it might be a very serious matter.

The CHAIRMAN:  You have taken one angle of it; now let us take another
angle where, for instance, the R.C.M.P. are being used extensively in the civil
administration policing in various parts of Canada o

Hon. Mr. KINLEY: What is the objection to saying that knowingly one
cannot assist a Mounted Police to desert? : ' - '

The CHATRMAN: T am talking now about this section 63, not 57.

Hon. Mr. KINLEY: = That is “interferes with, impairs or influences the
loyalty of . ..” Why should I publish in’ my newspaper something that would
influence these people to be insubordinate or disloyal in case of a riot, or to

take side with the rioters, or something like that? Would that not be a criminal
act? ’ : ) .

The CrammMaN: The serious objection I have is that it is intended to
group the R.C.M.P. as a force with the Canadian armed forces. I do not think
they should be put in that category. .

Hon. Mr. CRERaR: Hear, hear.

Hon. Mr. KINLEY: They are really a service for the internal defence of
Canada; they are the forefront of the internal defence of Canada.

The CHAIRMAN: I don’t think they are. They are an arm of the federal
service connected with the administration. It is ridiculous to say that the
man walking up and down in front of the Parliament Buildings is part of the
armed forces of Canada, and to give him such status; or to suggest that any
of the members of ‘the R.C.M.P. policing the provinces and carrying out duties .
which if the provinces chose would be done by civil police, that they too have
the status of members of the armed forces. That is putting it too high.

e
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Hon. Mr. KINLEY: Has the subcommittee heard the Commissioner aof the
Mounted Police?

" The CHaIRMAN: No,

Hon. Mr. KINLEY: Well this is new ]eglslatmn

The CHaIRMAN: No.

Hon. Mr. ROEBUCK: Tt was passed in 1951,

Hon. Mr. KINLEY: It seems to me that you should have heard what reasons
. were being put forth for this legislation.

The CHAIRMAN: No; that is up to the main committee, because all we have
done is call your attention to the section and say that it was up to the main
committee to decide whether the R.C.M.P. should be part of the armed forces
of Canada and be given that status.

Hon. Mr. KinLEY: If provision does not make them part of the armed
" forces; it only makes certain features of their discipline applicable.

Hon. Mr. DaviEs: TUnder what minister do the R.C.M.P. come?

The CHAIRMAN: * Minister of Justice. He was here last night.

Hon. Mr. KiNLEY: This was not brought up last evening.

The CHammMAN: He read the report. _

‘Hon, Mr. KiNLEY: He agreed with that part of it?

The CHAIRMAN: I assume so.

Hon. Mr. KiNrLEY: There were three cbjections, and I thought the sub-
commlttee scored on all three,

The CHAIRMAN: I can only assume when he raised certain obJectlons, that
he was not 0bJEct1ng to anything else in the report.

Hon. Mr. KINLEY: Do you think this is a section that we should not delete,
and then Iet the bill go to the Commons.

Hon. Mr. RoEBUCK: They can put it back if they want {o. Let me go OI.
We have been studying this question in & hole in & corner downstairs at great
length and then we bring it up here and refer it to you—

. The CHAIRMAN: . May I call Senator Kinley's attention to the report which
the Minister had when he came here last night and stated his cbjections? In
relation to clause 63 we called attention to the section and said that we were
adding the word “wilfully”; and then we added the note: “The amended clause
stands for consideration of the main committee. The guestion to be determined
is whether offences in relation to members of the R.C.M.P. are to be treated
the same as offences 'in relation to members of the armed forces.” - Now, the
Mlmster had that report before him jast evening, and he sald nothirig about

. I took it that he was satisfied.

Hon. Mr. Roesuck: And Senator Farris agreed to that.

The CHATRMAN: Yes. :

Hon. Mr. KxNLEY: But the insertion of the word “wilfully” was an indica-
tion of what the sub-committee thought should be done.

The CHAIRMAN: Our view was that the R.C.M.P, should not be mcluded
in that section, but we call the attention of the main committee to that, and
“it is up to that committee to decide.

Hon. Mr. KINLEY; Was that unanimous or was there a difference of opmlon‘? _

- The CHAIRMAN: No difference of opinion. -

.. -Hon, Mr. RowverTsonN: I was not in for the whole meeting last evening, but
may I say that while the report was presented to the Minister yesterday after-
noon, I do not think that because he made no comment on certain sections, it
can be concluded that he is in entire agreement.



40 STANDING COMMITTEE

In my position in the Senate I am bound to reflect the government’s view-
point; but it is a little awkward for me to go back and forth to the Minister
on every specific question that comes up. I therefore made up my mind that
as far as this committee was concerned. I would add nothing to what the
minister said last night, but reserve the right, if the government should
wish me to take a stand on their behalf in regard to any individual item
_before the House, to do so. But after consulting with the officers, I do not
think it can be concluded that because the Minister failed to comment on
a particular section, that he is in agreement with the proposals, _

Hon. Mr. HyuGesSEN: After all, Mr. Chairman, I do not see that you can
take anything from the fact that the Minister failed to mention this section,
All he was doing yesterday evening was giving us his objection to specific
recommendations of the subcommittee, We have no specific recommendations
of the subcommittee in this case. All it says is that the matter will be con-
sidered by the main committee. : :

Hon. Mr. Gourn: - On that point, it was referred to the whole ctommittee

and we must take the responsibility. We will discuss that in due time.

Hon. Mr. ROEBUCK: Mr. Chairman, I do not want to take all of the morning,
but I should like to get off a few of the things I have in mind.

The CratRMAN: Very well. o

Hon. Mr. RoEBUCK: My position is, we are referring this matter to the
main committee; some of the sections come from all three of us, and some from
myself, ’ . _ : -
When I have said my say, then I am through and you gentlemen can take
over; it then becomes your responsibility. I am not very far from through,

I was talking about the labour union section, section 49, and I would ask

~you to turn to section 372 on page 125 of the Code. 'This is my suggestion,
referring to page 125, section 372; :

372 (1) Every one commits mischief who wilfully
(e) destroys or damages property,
(b} renders property dangerous, useless, inoperative or ineffective.

{c) oabstructs, interrupts or interferes with the lawful use, enjoyment or
operation of property, or ’

(2) obstructs, interrupts or interferes with any person in the Iawful use,
-enjoyment or operation of property,

(2} Every one who commits mischief that céuses actual damage to

life is guilty of an indictable offence and is liable to imprisonment for -

life. : -
' (3) Every one who commits mischief in relation to public property

is guilty of an indictable offence and is liable to impriéonment for four-
teen years. )

Hon. Mr. HAWKINS: This proposal was not approved by the subcommittee?
Hon, Mr, Rogpuck: No. This is my own idiosynerasy, if you like.
"~ The CHAIRMAN: The subcommittee has approved.

Hon. Mr, RoEBuck: But I have the right to bring it before the general -

committee. Every one of you has the right to bring forward any section,
whether we approved it or not. We are only a subcommiitee and subservient

to this main body. I want to point out to you that I suppose no strike can _

.take place in Canada in the face of that section: “Obstructs, interrupts or inter-
feres with any person in the lawful use, enjoyment or operation of property”.
Every strike that I know of interferes with the operation of a,property, whether

i
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it is conducted by lawful acts or any other kind of acts; and I would like to
introduce into that section what I suggested in the previous section which was
referred to, section 49, the thought that you will find in the combination in
restraint of trade sections. I would insert, as subseclion (2):
A lawful act done in furtherance of the purposes of a trade union
is not mischief.

I emphasize the word “lawful”, '

Hon Mr. EuLER: - How can that be treated as a right which interferes with
the lawful rights of somebody else? -

Hon. Mr. RoEBUCK: Picketing mterferes, no doubt with the “rights” of
somebody else.

Hon. Mr. BuLER: With the “lawful rights”.

. ‘Hon. Mr. Roesuck: With the “lawful rights”, yes, It is done in every
strike that takes place, and that is aimed right at union activities of that kind.

Hon, Mr. Davies: Peaceful picketing iz not prohibited by law.

' Hon. Mr. RoEsucK: There is a good deal of doubt as to what the law is .
in regard to it. You will find some place in the Code a provision against
“watching and besetting”, which is not legal, but peaceful picketing by com-
mon consent is legal in this country. But peaceful picketing that interfered
with the enjoyment of somebody s property, according to this, would be

“mischief”, )

- The CHamrman: If you look at subparagraph (c), it is “obstructs, interrupts
or interferes with the lawful use, enjoyment or operation of property”.
Why should not any interference with the “lawful use, enjoyment or operation
of property’ be a form of mischief and be an offence under the Code?

Hon. Mr. ROEBUCK: Because you cannot conduct the comblned action of a
strike without doing so.

The CHARMAN: Well, I mean, strikes should not be above the law.

Hon. Mr. RoeBuck: They are not, nor would I make them; and I say a
“lawful” act shall not be oonszdered mischief,

The CHAIRMAN: You have got “lawful use” in here. The thing is redun-
dant, then, is it not? ' :

‘Hon. Mr. EuLer: Can it be lawful if it interferes w:th the lawiul rlghts
of someone else?

The CHalRMAN: No, it cannot be lawful. _

Hon. Mr. KIvLeY: Can a lawful act be mischievous? _

Hon. Mr. RoEsuck: A lawful act that obstructs the operation of property
according to this, is illegal, and “mischief”, the point being that it interferes
with the operation of property: “Obstructs, interrupts or interferes with the
lawiul use, en]oyment or operatlon of property”. I say every sirike does
that.

The CuHamrman: Let us get down to cases on that. After all, if there
is a strike, and the strike is properly called in regard to what our law is in
Canada, the effect of that is that the employers have no workmen to operate
the plant, and the plant does not operate. You cannot call that an interference
with the lawful use and operation of the property, if nothing else happens,
if the workmen just say “We are not going to Work any more.’

Hon. Mr Roepuexk: And picketing?

The Cuamman: If the pickeling reaches the stage where they prevent
other people coming in, you are right smack into this section.

L
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Hon. Mr. KINLEY: There is no such thing as peaceful picketing. It never
happened.

Hon. Mr. Rogpuck: Well, this is my view of it. Let us come to section 184,
The CHAIRMAN: Is this on the same point?

Hon. Mr. Roeeuck: I.am through with this. I am going to leave it to the
committee.

Hon. Mr. EULER: Mr. Chairman, instead of the amendment which Senator
Roebuck suggests, would it meet his views and would it serve the proper
purposes if there were an amendment to this effect, that nothing in this shall
interfere with the rights of lawful picketing,.

The CHAIRMAN Then you would have to define what is “lawful picketing”.

Hon. Mr. EuLer: Well, “lawful picketing” certainly would not include
the right to keep people from entering a plant—whmh I think is a right they
should not have.

' Hon. Mr. Rozsuck: I think that would satisfy me.
Section 194 defines homicide: T read subsection (6): _
INotwithsta_nding anything in this section, a person does not commit
homicide within the meaning of this act by reason only that he causes
the death of a human being by procuring, by false evidence, the COnVlC-
tion -and death of that human being by sentence of law.

We passed that with a very great deal of doubt; and I am bnngmg that
back because I am not satisfied with it. The argument was that if a man may
be charged with murder because he has given false evidence and in that way
taken the life of 2 fellow-citizen, a witness would be less ready to come for-
ward and give testimony. Well, I do not think that is very much of an argu-
_m;ent for this reason, that if a man now in a murder trial gives false

_ewdence he is guilty of perjury and may be sentenced to, I think, twenty
years—iourteen, anyway. Now, I do not like the provision that a man may
give false evidence and cause the death of a fellow being and yet it is not
homicide. I do not think it is necessary in the Code, and I would like to
see'it struck out. Now, T want to come back to section 8, which if I remember
rightly, was also re:.erved for the consxderahon of thls commlttee This
section is to be found on page 9:

Notwithstanding anything ln this Act or any other ‘Act no person
shall be convicted

(¢} of an offence at common law,

I like that. “We have at last gathered into the Code a1l the offences of

common law. All the crlmmal offences are right in that book. That is good
and it'is time we did that.-

(b) of an, offence under an Act of the Parliament of England, or of
‘Great Britain, or of the United Kingdom of Great Britain and
Ireland .

It makes it perfectly clear that United Kingdom cr1m1na1 law does not apply
“in this country :

{c) of an offence under an Act or ordinance in force in any province,
terntory or place before that provmce, territory or place became a
provmce of Canada,

All that is for the purpose of making this book contain all the criminat law
there is, and that I highly approve. But it goes on to say:

but nothing in this section affects the power, jurisdiction or authority
that a court, judge, jusiice or magistrate had, immediately before the
coming into force of this Act, to impose punishment for contempt of
court,’

——
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That brings up the guestion of punishment for contempt of court. I submit
that it is time we gave an appeal against an arbitrary decision made by a judge
under the heading of contempt of court. I appreciate that a judge must have
control of his court while he is sitting there, and so I would not give appeals
against convictions for contempt of court when the offence is committed in court
in the presence of the judge, but I would give an appeal against his sentence and -
I would give an appeal against the convietion that he may register when the
offence is not committed in his presence; for instance, a newspaper article that
he claims is contempt of court. The judge at the present moment hails the
offender before him and tells him he has convicted him and tells him what
he is going to do with him, and that is the end of it.. There is no appeal. Now,
there should be. It would be salutary so far as the judge is concerned, and
cerfainly it is salutary from the standpoint of the public when they are
considering the acts of judges. I should like to amend that, then, in this way:
To give an appeal to the proper court of appeal in cases of comrlctmn when the
offence is not committed in court, and to give an appeal against sentence when.
the offence is committed in court or, olherwise, all offences. :

*Hon. Mr. GouIN: Do you move that amendinent?

Hon. Mr. Roepuck: 1 move that amendment, and if it is' passed we w111 ask
our own counsel to draw it. It is clear encugh. By the way, may I say
something that I am going to mention in the house when the matter comes up.
I want-to say how much indeed this committee is indebted for the advice, sk111
mdustry, attention and assistance given to us by our own counsel, '

Some Hon. SENATORS: Hear, hear.

" Hon. Mr. ROEBUCK: We are acknowledgmg that in our report so far as Mr.,
Moffat and Mr. MacLeod are concerned, the men of the Department, but it
'was thought not geod precedence to mention our own counsel’s help in the
report. I am geing to mention that in the house, and I am also going to refer
to the extensive time our Clerk; Mr. MacDonald, kas given to the work of the
subcommittee, These gentlemen have done thelr jobs well and we are indebted

. to them.

Hon. Mr, BURCHILL: Senator Roebuck, the last amendment you referred to,

was that discussed by the subcomrmttee and were they in agreement w1th .

you on that?

- Hoh. 'Mr. Roz:Bqu‘ I do not think it was discussed. I brought it up and
someone said that as it was a controverslal matter it should be referred to the
general comimittee, : :

Hon, Mr. Davies: It is your suggesnon that when a Judge glves a sentence
of confernpt ‘and that. contempt ig not in the court room, there should be. a
right of appeal?

Hon, Mr. RoeBuck: Yes, and when 1t is in the court room he should have
a right of appeal against the sentence.

Hon. Mr. LamMserT: I think there is a good deal of sense in. this,

Hon. Mr. Roesuck: I think that is all, gentlemen, and I thank you for
“having given me this length of time, The points I have brought up are before
- you for discussion.

The CHAIRMAN: Honourable senators, we have the report before us. Is it
the desire of the commitiee that we deal with the amendments raised in the
-report, and also with the sections that are brought to the attention of the main
committee for its decision, and that as we come to a point in which a senator
is interested he can address himself to that partlcular pmnt" Would that meet
. the approval of the committee?
' Hon. Mr. DavIEs: I think if we are going to d1scuss the report we should
have it before us. :
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The CHAIRMAN: The reports were distributed last night.

" Hon. Mr. Davies: I do not mean the report; I mean the bill.

" The CHAIRMAN: Copies of the bill were distributed last night, and there '
are a few extra copies -available. Shall we take up the report remembering
that where we have approved a section of the bill without any comment, you
may accept it or say, “No, we want to talk about it”. If you will turn to the
first page of the report you will see that clause 1 was approved. It can be
seen that that is simply the title of the bill. As to clause 2, in the hearing last
spring we made a considerable number of changes in the definitions. These
definitions have been incorporated inte this bill, and the only additional change
we have made is as follows: “Page 3, line 9—delete the words ‘recorder or’ and
substitute therefor ‘municipal judge of the city, as the case may be, or a '”.

This change in wording of the definition is made to conform to a recent
Quebec statute. ' : ’

Hon. Mr, KINLEY: Mr. Chairman, in the third paragraph of the report it
is stated: “Mr. A. A. Moffat, Q.C., and Mr. A. J. MacLeod, officials of the
Department of Justice, have assisted the sub-committee in its deliberations
and have been present at all sittings. The sub-commitiee wishes to record its
appreciation of the services given by these officials”. -

Why could we not include our counsel in that? I think he gives more
_agsistance than anybody, : :

_ The CHAIRMAN: I think he felt that be was part of the Senate and the sub-
committee too, and certainly he was a powerful arm. For those reasons, we
felt the committee should make its own statement in the light of what Senator
Roebuck has said, and in which I coneur, but the services of our Law Clerks
were invaluable, ' . '

- ... Hon. Mr. KiNvLEY: Do you not think that an amendment here would be
appropriate? ' o, ' -

The CHAIRMAN: No: we did not think it should go in the sub-committee
report. In fact, Mr. MacNeill concurs in that, We are dealing with a person
other than our own— s : '

Hon. Mr. KinLEY: He was too modest.

The CHAIRMAN: Does clause 2 carry?

Some Hon. SENaTORS: Carried.

.... The CHAIRMAN: We come now to clauses 3 to 7. If any person has any -
questions, now is the time to raise them, or forever hold your peace.

Hon, Mr. Gouin: I think Senator Roebuck should move the exact texi of
his amendment, . :

~ The CHarrMAN: We are coming to that now. Clauses 3-7, shall they carry?

Some Hon. SENATORS: Carried. -

The CHAIRMAN: Clause 8 deals with the question of contempt and preserves
the right to convict on contempt. This brings us directly to the amendment
which Senator Roebuck has suggested, that is, that the right of appeal should
be provided. This committee has to decide whether, first of all, thers should be
any appeal, and secondly, if there should be appeal should it be an appeal for
a contempt in the face of the court as well as for contempt outside the court,
or whether it should be in relation fo any contempt outside the court. There
are arguments both ways for the granting of an appeal for contempt in the
face of the court. Whether it would take away from the power and influence
of a judge in the conduct of the proceedings of his court, or make everyhody
behave, is a guestion for the committee to consider. So far as I am concerned,
I can certainly see the justice and equity in providing for an appeal on con-
viction for contempt, where _the offence has taken place outside the court room.
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Hon. Mr. KrwLEY: How is the jail sentence on a person accused of con-
tempt terminated? How does he get out?

The CHAIRMAN: When he services the sentence that has been imposed
upon him, against which there is no appeal.

Hon. Mr. KinLey: Can he be remanded to jail agam, even after senfence
if he still does not answer?

The CHalRMAN: Oh, yes. .
‘Hon. Mr. KiNnLEY: There is the point: it is a contmuous thing. *

The CHAIRMAN: DBut that is just one kind of contempt. That is contempt
in the face of the court, when a witness refuses to answer, and can be sentenced
to jril. But that is not peculiar to our law—it is so in the United States.

Hon. Mr. EULER: What is the extent of the penalty which a Judge can,
impose, without right of appeal?

The CeAIRMAN: That is in his discretion. :

Hon. Mr. EULER:" There is no limit? Can he send him down for five years?

The CHAIRMAN: Yes.

Hon. Mr. EULER: Without an appea]‘?

The CHalrMAN: Yes.

Hon, Mr, EvLER: That seems rather absurd )

Hon. Mr. Roepuck: The Executive would step in and pardon 4 man, no
doubt, if it was too strong.

~ ‘The CHAIRMAN: We have an amendment suggested as to what Senatur
Roebuck has in mind, and not as {o the exact draft.
Hon. Mr. Roesuck: No, I could nof undertake the preparation of such a
draft.
- Hon. Mr. MacLENNAN: It Js not drafied?
" Hon. Mr. RoEBUck: No, but it is perfectly clear. It would be risky to draft
-it offhand.
The CHAIRMAN: It is something that is difficult ta draft .
r. MacNemeL: It is most difficult to draft.

The CHAIRMAN: We have a motion before the committee from Senator
Roebuck, seconded by Senator Gouin, that a subclause be added to section 8
in the appropriate wording providing for the right of appeal against sentence
where the conviction is for contempt in the face of the court, and, secondly
that there be a right of appeal against the conviction and against the sentence,
where the conviction for contempt is otherwise than in the face of the court.
What is the view of the committee on that?

Some Hon. Senartors: Carried.

The CHAIRMAN: 'Then it is up to our Law Clerk to draft if.

Hon. Mr. LamserT: Have you a definition now qualifying “gcontempt”
under the two classes you mentioned? .

The CHAIRMAN: “COntempt” is well known. :

Hon. Mr, LaMgerT: But if we provzde for an appeal against contempt of
court w1th0ut qualifying it in some way—-is that what the amendment means?

'I‘he CuaeMaN:;” No; I just spelled it out: on the charge of contempt in
the face of court there would be a right of appeal from sentence only, and on
contempt OthEI'WlSE than in the face of the court~—which would mean, for
be the right of appeal from the convietion and also from the sentence.

. Hon. Mr. Goum: In the first case they might reduce the sentence, and in
the second one they might say the accused is not guilty.
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The CHaIlRMAN: Yes. - . ) .

Hon. Mr. Davies: Is refusal to obey a summans, contemnpt?

The CHatRMan: The court can issue a bench warrant in that case.

‘Hon. Mr. Davies: That is provided for. _

Hon. Mr. LAMBERT: If the intent of this amendment is to protect a person
accused of contempt outside the court, it surely could be stated that way, and
leave the offences committed inside the court out of the scope of this amendment.

The CHATRMAN: But the motion made by Senator Roebuck and seconded -
by Senator Gouin is that there be provision for an appeal in any case where .
there has been a conviction for contempt: first, on conviction for contempt in © -
the face of the court, there shall be the right of appeal against sentence; and -
secondly, where the contempt takes place outside the court there shall be a
right of appeal against both conviction and sentence. . :

Hon. Mr. LaMmserT: Very well. .

Hon. Mr. CrRerar: If it is left that way, Mr. Chaifman, does that mean that
an appeal can be taken from the lower court to the next higher court, and
ultimately to the Supreme Court of Canada? I think that should be made
impossible; that there should be an appeal only to the one court above.

Hon. Mr, RoEBUCK: There would be only the two courts, the provmclal
supreme court and the Supreme Court of Canada. -

Hon. Mr. CrRERar: But let it be settled if it can in the supreme court in
the province, and nof go any farther.

Hon. Mr. MACLENNAN: Why not let it go farther?

“'The CHalrRMAN: I would ask why you would grant the rlght of an appeal
and then interfere with the right of the process of appeal’

Some Hon. SENaTORS: Carried. : _

The CHAIRMAN: We now come to clauses 9 to 41, both inclusive, which
were approved by the committee. Does anvone wish to say anything ahbout
these clauses? '

Some Hon. SENaTORS: Carried.

The CHAIRMAN: We come now to clause 42, in which there was a minor
correction. We struck olit 2 word that seemed to have no nlace in that section.
Shall clause 42 carry? .

Some Hon. SENaTors: Carried.

The CHAaIRMAN: Clauses 43 to 45 both inclusive, were approved by your_
subcommittee. What is the wish of this committee?

Some Hen. SENaTors: Carried.

The CHAIRMAN: We come now to clause 486, whlch the Minister spoke last
evening and in respect of which Senator Roebuck made his submission today.
Concerning (u) of that section, there is no real difference between what your
committee has suggested and what the Minister suggested last night. The
commitiee was of the opinion that the language in the present section should
be incorporated, so that there be no change in that section. The Minister
was agreeable to that, except that he wanted to keep his words “kills or
atternpts to kill Her Majesty”, and adds all the other words-that do not duplicate '
those words. It is really a matter of language; there is no difference in the
principle. I suppose the argument could be advanced that the section as it
presently stands in the code has been there a long time and its meaning
is well known, and why make a change in it? :

Hon. Mr. KINLEY: Why would you add those words, if the Mlmster says
that they are redundant‘? .
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The CHAIRMAN: The Minister says they are redundant but I am not saying
they are. i :

Hon. Mr. ROEBUCK: There surely is a difference between attempting to kil
the King and doing him bodily harm.

The CHAIRMAN: Oh, yes. I might fire a shot at the King, and hit the .

carriage above his head; that is attempting to kill him, but doing him no
bodily harm. _ : ' .

Hon. Mr, Roesuck: And you might do bodily harm without intention to
Hon. Mr. GouiN: I am in-favour of the anfendment, Mr. Chairman, because
it contains the words “imprisons or restrains her”. T am in favour of that.

The CHAIRMAN: Dees the main committtee approve of the change recom-
mended in sub-paragraph (a).

Some Hon. SENAToRs: Carried.

The CHamrmaN: The next objection the Minister took was to sub-para-
graph (1) (c) of 46. Your subcommittee suggested adding the word “khow-
ingly” before the word “assists”, and as I understood it, the position of the
Minister last night was that he felt that, because there was involved as a
necessary element the mens ree, that is the guilty mind, that gathered in and
imported all the knowledge that was necessary, and that “knowingly” either
did not add anything, that is in that sense it was redundant, or if it did,
it confused the interpretation of the section.

‘Hon, Mr. CRERAR: What would be the pesition, Mr. Chairman,—I ask as
one who is not a lawyer—of a person who quite innocently assisted someone
to.de an illegal act, under this section? -

Hon. Mr. Rogsuck: If he intended to do that he will be guilty.

Hon. Mr. CrREraR: I rather favoured the word “knowingly”, to make that
clear. Is it made clear some other way? "

The CHAIRMAN: There are different views among the different lawyers, at
the moment, on the word “knowingly”. Putting it in does not disturb me. I

do not get alarmed that there is likely to be any confusion. - Senator Raoebuck, -

on the other hand, has an affirmative viewpoaint, that is that it is necessary.
Well, I can see his point of view; and it may be necessary if you say that mens
Tea simply means you intend to do the thing that you do,

Hon. Mr. EULER: What harm can it do if it is in there?

done.

The CHAIRMAN: That is, knowing the purpose and effect.

Hon. Mr. CrRerar: What I had in mind was this, as an illustration. We are
at war. There is a very important railway bridge which the enemy seeks to
destroy. .I am travelling along the road and I overtake. the fellow with a bag,
and he thumbs me for a ride, and I pick him up and give him a ride, and drop
him off where he wants to get off. Now I have assisted him, as I understand
it, within the meaning of this section, to commit an illegal act. Could I be
hauled before a court-and penalized under this section? '

* Hon. Mr. RoEBUCK: With the word “knowingly” I would say yes.

Hon. Mr. CreRaR: If I could, without the word “knowingly” I think the
section is too drastic. : : : o .

Hon. Mr. MAacLENNAN: No court would convict you of that.

The CHAIRMAN: AllI can say, Senator Crerar, is that in these circumstances
certainly you counld be charged, and you might be convicted.

Hon. Mr. ASELTINE: He might intend to do it but it might not be knowingly

Hon. Mr. MacLeNNAN: -“Might be convicted”? What are the courts for? _

.
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Hon, Mr, CrRERaAR: Of course it would be a case for appeal, I suppose.

Hon. Mr. ROEBUCK; You cannot tell what a jury might do, but thinking of
it in terms of a court of appesl, if you were eonvicted, what would the court
of appeal say? I think, in face of that section, without the word “knowingly™,
that the jury’s decision would stand. ' :

Hon. Mr, BurcHILL: Mr. Chairman, it is almost presumptuous for a layman .-
to enter this discussion-— . :

The CHatRMAN: No,. it is not. /

Hon. Mr. BUurcHILL: —but I listened with great interest last night to the :
-Minister ‘belabouring that point.' He evidently thought it was very important °.
that that word “knowingiy” should not be inserted, because his argument was
that it would weaken rather than strengthen, as I take it. ‘That was his argu- .
ment. "He approved of nearly everything the subcommittee did, and as'a
layman I was impressed with his argument last night, and if he feels that way -
so strongly, why not give him his way? ' _ '

- The CHAIRMAN: Why not ask-the Law Clerk what he thinks?

Hon, Mr. Gouin: Mr. Chairman, I also was impressed with the arguments
of the Minister. It may be that my legal training was somewhat different, but
generally speaking, in my province we would not insert a word like that in one .
paragraph. If you start speaking of “knowingly” you have to add it to every
subparagraph. Personally, I remain convinced that a man would not be
condemned under the circumstances which were described by Senator Crerar.
However, there is no use for me to go into all the details of the argument. The

- question before us was, generally speaking, if we object to enlarge the definition

of the word *treason’? Personally I am in favour of enlarging it.

"= The CHAIRMAN: Will we hear what our Law Clerk has to say about the
point? . '
Mr. MacNErL: I heard this argument of the Minister last night, and I
also tried one of my own, which is really Senator Gouin’s argument, on some
of the senators last night, and evidently they do not agree with me. What T
don't like about it is this, that if you put “knowingly” in (¢) does that mean
that you do not need to know what you are doing in {(a) and (b)?
Hon. Mr., CREraR: Oh, no.
MRr. MacNEILL: T am afraid it does, Senater. I tried this on Senator Farris
. before he left, and he said there is something in it. I tried it on some other
! people, including, I think, Senator Roebuck, and they said that there is not.
i But I am afraid that if you put it in (c) you should have it in (2) and (b) as
;well. My opinion is that it is included in them all now.

Hon. Mr. EULER: One does not want to convict any person unless he does
, these things knowingly. If that is the case, why not put it in and make it
! perfectly clear? What harm would it do?

Hon, Mr. RoeBuck! The distinction, if I may reply to what Mr. MacNeill
has said, between these other paragraphs and this particular one is that it
. applies when there is no state of war existing. Levying war is another matter;
everybody knows that, but here, whether or not a state of war exists, you
assist the enemy whose forces are engaged with our foreces; and therefore we
thought it necessary, and it helps, to say “knowingly”. They must know that
our forces are engaged. Who knew, for instance, that sur forces were engaged
in Koje? Who knows who our enemies are in North Korea? We think they
are Ching; but there may be others. I don’t know, but I rather suspect the
" Russians of being there. But here it is a case of where our forces are engaged
and there is no declaration of war or any statement on our government’s part.
That is why it is necessary to have “knowingly” ~-that he knows there is a
conflict of that kind going on when he assists them. : :

S
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The CHAIRMAN: What is the view of the committee?

Hon. Mr. EuLER: Take a vote. .

Hon, Mr. HucesseN: May I say a word before we take a vote?

The CHamman: Yes, : :

Hon, Mr, HuGesSEN: I must say that I was impressed with the argument

- of the Minister, for this reason. We were told yesterday that in every ofience
of treason the Crown has to prove two things; first of all, knowledge; and
secondly, the intent; and the argument was that if we insert the word “know-
ingly” here we might reach the position where a man would be convicted

" because he had done something knowingly, although he did not have the intent

to do it; and the case the Minister gave us was the case of a German consul

at the beginning of the first war, in Great Britaih, who helped .some German

nationals to get back td Germany to enlist in the armed forces of that country.

' - His defence was that he knew what he was doing but he had no intention to

. commit treason because he thought, under the rules of international law, it was
the right of nationals to get back to their own country. The argument of the
"Minister, as I gather it, was this. If it was “knowingly” you might make some
people subject to prosecution under this section if they knew what they were
doing, even though they had no intent to commit treason. I must say that that
impressed me,

The CHAIRMAN: While you are addressing yourself to that, Senator
‘Hugessen, would you consider paragraph (g) in relation to those other para-
graphs? In {g} they create a separate offence of forming an intention to do
anything mentioned in paragraphs (a) to (e) and manifesting that intention

by an overt act. Now if that is made a separate offence I am suggesting if
might indicate that the offence under (c) was somethmg less than knowingly
doing something.

i Hon. Mr. CAMPBELL: Mr. Chairman, I thmk if you take mto consideration

the type of offence that is to be charged under the section, the language in
paragraph {c¢) is sufficient to protect a person who is innocent of any wrong-
doing. I am impressed by the submissions made by Mr. MacNeill on the
matter., I do not think that “knowingly” is necessary at all to protect a person
charged under that paragraph, if he is innccent of the offencs,

The CHAIRMAN: The committee recommends adding the word “knowmgly”
Arte you in favour of that? We will take a vote on it now.

The committee's amendment was negatived: contents, 10; non-contents, 11.

The CrAIRMAN: The next question is on paragraph (e}. Your commiltee
recommends that it be taken out of section 46 and included in section 50,
and also that the words “or interests” be stricken out, so that the wording
would be *. . . likely to be prejudicial to the safety of Canada’, not “to the
safety or interests of Canada®. _

We heard the Minister on that last night. He was arguing (1) that he
wanted to keep the paragraph where it is, with its label of treason, for that -
kind of offence, and (2) that he wanted to preserve the penalty, which is
death or imprisonment for life. As to the second point, whether the paragraph
remains in section 46 or is transferred to any other section you can still
~ preserve the penalty, So no problem is presented there, and the only problem

is whether that kind of offence should be given the label of treason. Your
subcommitiee felt that having regard to the historic process by which the
" word “treason” has developed a meaning, this paragraph (e) is too broad .
for section 46.. That is, it creates an offence whether the country is at war
or at peace; and there is also an offence if information is communicated—-"
it might be information of any kind, the only test being whether it is likely
to be prejudicial to the safety or interests of Canada. The words “or interests
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of Canada” are so broad that they would cover economic inferesis, - I should
point out also that the section exists at present in the Official Secrets Act in
broad terms and provides a prohibition. At present if you wanted to prefer
& charge for something that was done in violation of the Official Secreis Act
and you did not want to lay the charge under that Act, you could proceed
under the present Code by charging a conspiracy to commit an indictable
offence; and under the provisions of this bill the maximum punishment would
be the same as might have been awarded if the accused person had committed
a substantive offence instead of just a conspiracy. The only effect of {ransfer-
ring this paragraph out of section 46 would be {o remove the label of treason .
from it. 'The guestion is whether it should have that label, The only thought-
I had on it was that if you are going to put a label of treason on that kind of -
.offence the scope of the language should be narrowed. The words “informa- -
tion . . . likely to be prejudicial to the safety or interesis of Canada” are very -
broad to use in a section dealing with treason, which is one of the worst:
crimes in the whole category covered by the Code or that one could possibly.
imagine. . I am prepadred to go pretty far in- these things, because I recognize
that the ecriminal law is a progressive thing; we create new offences because
our society is developing. There was a time when we did not regard combines
in restraint of trade as criminal offences. ' ;

Hon. Mr. BurcHitL: Mr, Chairman, I move that the comm1ttees recom-
. mendation be adopted ..

Hon. Mr. GOUIN: Mr. Chalrman, 1 thmk that under present conditions
it is essential to take additional steps for the safety of Canada. I am convinced
that the penalties as they stand now are not. sufficient. The Chairman was
referring to what I would call the evolution of the law., Well, the main pur-

.- pose of this part of the Criminal Code is to secure the safety of our country

by deterring people from committing certain offences such as have been
committed here and in other countries. In what is now the common acceptation
of the word “i{reason”, & man who without proper authority discloses a secret
concerning atomic bombs or concerning certain economic matters ‘of wvital
strategic importance is surely ecommitting what is, morally speaking, treason.
I believe it should be considered as such, and that in certain of these cdses
the death penalty should be imposed, and that in every such case the. penalty
should be life imprisonment or imprisonment of a lesser term. And evidently
here the sentence would:depend on the seriousness of the offence.

Hon. Mr. Rem; While T am not a member of the commitiee, perhaps I may
be allowed to say that I think this is a very ‘sericus matter that is- being
considered now, in view of the fact that in Canada there are tmen who are
working for Soviet Russia. T would remind honourable senators of the doctor
in Great Britain who was given ten years for giving away top secrets to the
Russians, and we had men in this couniry working right along with him,
My point is this: Are we just going to put these people in prison for ten years
and then let them off for good behaviour after they have served a few years?

The CHatgMan: The answer is simply that we have laws at the present
time that provide for dealing with cases of the kind you are talking about.
What we are peointing out is that if the broad language in this subsection is
to be continued, then it should not carry the label of treason. If you want
{o establish the penalty of death or imprisonment for life in connection with
it, I would be prepared to go along with you, but I find something inherently
objectionable to using that broad language. It would have too many applica-
tions. ¥You are taking the extreme one and you are saying there should be a
law against -that. Everyone agrees with .you, but let us take the whole
‘range -of possibilities that might come under it. If you want to make the
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penalty that of death or life imprisonment for thlS particular kind of oﬁ‘ence,
that is fine, but to call it treason in the broad language of that secuon is
going too far.

Hon. Mr. LAMBERT: Does the Ofﬁcml Secrets Act cover. this sort of thmg"

The CHAIRMAN: The Official Secrets Act is very broad in the kind of
offences that it covers, 'This Act is still in foree so that if somebody employed
by our Atomic Energy Commission, for instance, betrays any secrets he may
be prosecuted under thée Official Secrets Act.

Hon. Mr. KiNLeY: What is the penalty under that Act‘?

The CHAIRMAN To give you some concept of what the Crown thinks this
punishment should be, it is fourteen years.

Hon, Mr. EULER: But it is not des1gnated as treason‘?

The Cuamman: No, and this is importing some of the offences of the

Official Secrets Act into this Act in relation only to conspiring, but actually

~you could charge them now under the present Code by chargmg them w1th
eonspiring to commit an indictable offence.

Hon. Mr. Evrer: Mr. Chairman, do you need a seconder to Mr. Burchlll’
motion? . . .

The CHAIRMAN Yes
Hon. Mr. EULER: I will second it.

The CHATRMAN: Those in favour of adopting the report of the subcommittee -
in relation {o paragraph (e) please signify by raising their right hand.
Oppoaed‘? _

The a_mendment'wes agreed fo.
COntents° 15; Non-contents: 1.

_ The CHAIRMAN: Then there are some consequential changes which Mr.,
MacNeil will have to make in sections 47 to 49. There is a consequential
change in paragraph (g) of section 46. We will make these changes, Before
section 49 can be rearried I must raise the motion which Senator Roebuck
"made earlier this morning in relation to it. The senator wanted to put a
gualification in the definition of a prohibited act in that section; that is, he
-wanted to make it non-applicable to any lawful act of a trade union.

.Hon. Mr. KmLey: What does that mean?

~ 'The CHAIRMAN: This is somethmg that the subcommlttee did not deal
with at all. The subcommittee simply referred the section to the main com-
‘mittee for its consideration. Senator Roebuck has suggested this qualification,
and you have heard his representations with regard to it. Those who aré
in -favour of making the quahﬁcatlon suggested by Senator Roebuck please
raise their right hands. .
Hon. Mr DavIES: .Tust exactly what is it that Senator Roebuck wants to
do?
The CHAIRMAN He wants to qualify the definition of prohlbxted act so

that it does naot include any lawful act done in the furtherance of the purpose
of a trade union.

w

Hon. Mr. Davies: I should like to get some mformatlon on this pomt 1
understand that trade unions are not incorporated.

- Hon. Mr. RoEBvuck: They may be but most of them are not.

I-Ion Mr. Davms Therefore no trade unien can be prosecuted as a trade
union? - — :

The CHAIRMAN: They could be prosecuted as 1nd1v1duals
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Hon. Mr. HucEsSEN: Before voting on this amendment of Senator Roebuck’s,
I should like io have the opinion of our Law Clerk as to whether that amend-
ment ig really necessary, because the first two lines of section 49 read: “Every-
one who does a prohibited act for a purpose prejudicial to . . .” and then the
prohibited acts are defined later on. Somebody may be acting for a union and
do various things but can he be said to be doing them for a purpose prejudicial
to the safety or interests of Canada? He is doing it for his own union. I do
not think the amendment is necessary, and I sheuld like to have our Law
Clerk’s view on that. -

Mr, MacNEILL: As an off-hand opinion I do not know whether it would -
be worth very much, but certainly to be guilty of an offence under section 49
the prohibited act would have to be for a purpose prejudicial to the safety or.-
interests of Canada, whatever that means, or prejudicial to the safely or security
of the naval, army or air forces of any state other than Canada that are law- K
fu}.ly present in Canada. )

- Hon. Mr. Hucessen: It would have to be a purpose.

Hon. Mr, RoEsucK: Take a railway strike, for instance,

Mr. MacNezLL: The strike would have to be for a purpose prejudicial fo
the safety of Canada or the security of the naval, army or air forces of any
other state that are lawfully present in Canada. I would think thit you would
have to prove that was done for that purpose,

The CHAIRMAN: Yes. Take, for instance, the railway strike we had several
years ago. The men were striking in accordance with their legal rights, and
that was the purpose.  There had been certain bargaining negotiations carried.
on and they had failed to reach an agreement. All the processes required had
been exhausted so they went on strike. Parliament convened and enacted

" special legislation to take care of the situation, putting the public safety and
the right of the public as 2 whole above those so-called quasi-private rights of
the railway employees to strike. But there was no suggestion at that time that
in their act of striking and tying up the railway facilities these employees were
doing that for a purpose prejudicial o the interests or safety of Canada. They
were doing it for the purpose of advancmg the rights and position they enjoyed
under the law.

Hon. Mr. EvLER: What is the situation if, incidentally, the mterests of
Canada are prejudiced?

The CHAIRMAN: Then you might be called on again to do the same sort of
thing as before; that is, parliament would have fo come in and say, “Well,
public safety and public rights ‘are higher than those rights of the railway
employees”. But this section would not make the conduct of people striking
in this situation a ecriminal offence. -

Hon. Mr. LaMBERT; You referred to a railway strike which involved the
complete transport rail system across Canada. Supposing you have an indus-
trial plant which is engaged in the manufacture of certain munitions of war
of a vital character, Let us say the strike takes place at this plant. It is of
a more isolated character than the railway strike, and so it would be a matter
of the degree to which the interests of Canada would be afiected by that strike,
There might be other plants manufacturing the same munitions elsewhere that
are not affected. We have in mind very striking examples in the last couple
of years of strikes in mdustrlal plants where the manufacture of equipment for
use Qverseas.

The CHAIRMAN' There is power in the Department of Defence Productlon
Act to take over the plant.

Hon. Mr. Rimp: May I ask if there is power in this section to prevent
what happened in the Windsor strike a few .years ago, when pickets - were
able to prevent ihe management or anyone else from entering the plant'?
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Hon. Mr. EULER: Not only that, but they interfered with other people
who were going azbout their own busmess

‘Hon. Mr. Davies: Mr. Chairman, I would like an answer to my guestion.
I understand that trade unions are not incorporated, and therefore I am
wondering whether Senator Roebuck’s amendment is necessary. A trade
union would not be charged as a union, anyway. If you use the words “trade
union” will there not be a redundancy'? Can they be charged in a court?

Hon. Mr. BourFarRD: Some of them are incorporated.

The CrHAIRMAN: Will those who are in favour of the amendment proposed
by Senator Roebuck please raise their right hand? There appears to be only
one in favour. 'The clause carries.

) Then there was a suggestion by Senator ‘Roebuck that above section
49 we insert the' heading “Prohibited Acts”, covering this section and subse-

quent sections, so as to distinguish them from the heading of “ireason” on the

preceding sections. Does the commitiee agree with that? Carried.

) On section 50: You have already agreed in principle with the {ransposition
of paragraph (e) from section 46 to section 50, so the amendment suggested

by the commitiee carries. .

) As to sections 51 to 54, what is the wish of the main committee? Your

sub-committee approved of them.

Hon. Mr. RoEBuck: I suggested that section 52 be renumbered 49 and
that sections 49, 50 and 51 be renumbered accordingly. Section 52 deals with
acts intended to alarm or injure Her Majesty, and I thought 1t would look
better to have this first in these series of sections. :

The CHAIRMAN: That was so as to pay due respect to Her Majesty. Is
there any objection to renumbering section 52 as 49 and renumbering the
other three sections accordingly? Carried.

We should note that this change in numbermg will involve a consequentla.l
change in section 413. .

Now we come {o section 55 which stood for consideration of the main
committee. That section stood while we were dressing up and making
- amendments to those earlier sections, 46 to 50. _

Hon. Mr. Roepuck: Did we not change the numbering of 47 and 467

The CHaRMAN: 46 is the definition; 47 creates an offence.

' Hon. Mr. Roesuck: I thought that 47 became 46. _

The CHAmRMAN: No. As I say, 47 provides for an offence and 46 is
simply the definition of the various kinds of treason. I think 47 is properly
stated as the section. : _

Hon. Mr. Roesuck:. All right, if that is so,

The CHAIRMAN: Shall section 55 pass?

Some Hon. SEnATORsS: Carried.

The CHammMAN: Section 56 was approved by your sub- comrmttee

Some Hon. SENATO‘RS Carried. :

The CHAmRMAN: Section 57 stands for the conSJderatzon of the main
committee. There were two recommendations: if the section were to remain,
the word “wilfully” should qualify it in its whole sense; and secondly, Senator
Roebuck has raised for the consideration of the main committee whether the
section should be in the code at all, because it creates certain offences in
relation to the R.C:M.P.: “Every ocne who (a) procures, persuades or counsels
.2 member of the Royal Canadian Mounted Police 1o desert or absent hlmself E
without leave. . . .” S

Heon. Mr, AseLTing: It puts him in the same class as the armed forces.-

Hon, Mr. KINLEY: For that purpose,
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The CHAIRMaN: No; that point applies more pa1t1cular1y, in my view, '
to section 63, not section 57. Section 57 is something that deals with people
who may counsel or assmt any R.CMLP. officer to desert.

Hon. Mr, ASELTINE: I understand.. -

The CuataRMAN: It is a different type of offence. What is the wish of the
commiitee? Senator Roebuck’s motion is to strike out section a7, :
~ Hon. Mr. KINLEY: Your committee let the section stand. -

The CHAIRMAN: All the committee did was insert the word “wﬂfully” and |
with that word in the section stood for consideration by the main committee,
Senator Roebuck has now moved that the seetmn be struck out and I think we '
should put it to a vote.’

Hon. Mr. LAMBERT: If the Mounted Police be regarded as of a c1v111an
character and not military, why does this section need to apply at ali?

_ The CHATRMAN: Because by section 3 they are put in the deﬁmtlon of mem-
bers of the forces, '

Hon. Mr, LAMBERT: Is it to be an offence for anybody to try to persuade a -
member of the R.C.M.P. to retire at any tll’l‘le, any more than it is an offence o
persuade 2 city policeman' to retire?

The CHAIRMAN: That is the point Senator Roebuck has raised, and that is
why we want the comment of the committee on it,
" Hon. Mr. LAMBERT: The point really is in section 63 and not here.
" 'Hon. Mr. KINLEY: Can a Mounted Policeman not buy his. dlscharge'?
_ The CrHaiRmaN: He can buy himself out. :
. Hon. Mr ROERUCK: The two sections run together, in my view.

Hon. Mr. LaAMBERT: They are related all right, hut I fail to see any offence
there. I am trying to visualize what would be an oﬁence, and I ﬂnd 1t rather
difficult to do so. :

Hor. Mr: BURCHILL Did the sube- comm1ttee not cover the questlon by
inserting ‘the word “wilfully”?

The CHAIRMAN: We have inserted the word “w11fu11y” in the section and
left it up to the main committee to decide what should be done. Senator Roe-
buck has moved an amendment that the section be struck out. What is the
wish of the main committee on that? All those in favour of strzkmg out section -
57 please raise your hand? (8)

. Now those opposed to striking out the section, raise your rlght hand. (9)

T declare the motion defeated.

Your committee approves sections 58 to 61 both inclusive. What is the
wish of this committee?

Some Hon. SENATORS: Carried.

The CHAIRMAN: Section 62 was allowed to stand for consideration by the
main committee, and I would call your attention to the fact that it is an offence
under the code and is being continued an offence under the code to publish
a libel that tends to degrade, revile or expose to hatred and contempt in the
estimation of the people of a fnrexgn state any person who exercises authority
over that state. ] . .

~ Hon. Mr, ROEBUCK Dld I not address myse]f to that sectwn" .

The CHATRMAN; Section 627 - . . .

Hon. Mr, Roesuck: I intended to. '

‘The CHATRMAN: On the basis of striking it out?
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Hon. Mr. ROEBUCK: Yes, on the basis of striking it out. The section reads:
- Every one who, without lawful justification, publishes a libel that
" ténds to degrade, revile or expose to hatred and contempt in the estima-
tion of the people of a foreign state any person who exercises sovereign
authority over that state is guilty of an indictable offence and is liable -
.- to imprisonment for two years. IR
That is to say, if during the war you had expressed some contempt for Mr.
Mussolini which might have lowered the estimation in which the Italian people
held him, you would be guilty under this section. :
o ' The CHAIRMAN: Unless there was 1éwful justiﬁcaﬁon; and 1 might suggest
that a state of war would be lawful ju_stiﬁcation.' _ _ _ I
Hon. Mr. Roesuck: Yes, but there was some time before a war took place.
The same could apply to Hitler. o S e .
The CHATRMAN: What you say about Hitler may be more appropriate’ than
about Mussolini, who was under 2 King who would be the sovereign.
Hon. Mr. Roesuck: He was the head. ' o
) The CHAmRMAN: Whether he assumed sovereign authority or not, is another
question. . . . S o e
Hon. Mr. ROERUCK: We can talk as we like about King Farouk at. the
present time, but prior to his getting out with his wife, we could not do so. I do
. not know why we should be interfering with iree speech and discussion about
these “blokes” who head some foreign country and whom we hold in utter
contempt. Why should we not say what we want to say about them?
Hon. Mr. LaMseRT: What does “lawful justification” mean?
Hon. Mr. EULER: That it must be true? - : . .
Hon. Mr. RoEBUCK: I don’t know what “lawful justification” means.’
There would be no lawful justification for bringing the head of a foreign country
into contempt, if the.Kingston Whig, for instance, told the truth about him. Of
course it always tells the truth about him. Of course it always fells the
truth, but I think care would have to be taken. Why should we jump into
this thing? - . S o .
Hon, Mr. MacLENNAN: Is this new? .
Hon. Mr. KinLey: No, it is not new. o o
The CHAIRMAN: It goes away back to the inception of our code, 1892,
when we had separate acts. I do not know whether this section was in the
separate act before that, but under the common law it was always an offence,
Hon. Mr. EvLEr: T move the clause be struck out. o '
" Hon. Mr. RoEpUCK: You are seconding my motien to strike it out. I
have already so moved. . _ . - _
~ The CHARMAN: There is a motion to strike out Section 62. What is the
pleasure of the committee? Will those in favour please raise their right
hand? (15) . . . o v
The CHairMaN: I declare the mo_‘tion.carried. _ . :
Hon. Mr. MACLENNAN: Why should it be here if it is the law now? -
Hon. Mr, ROEBUCK: It is the common law. : :

The CHAIRMAN: We are codifying these laws; this is'a new code and we
are incorporating in it offences that are in the present code. 'This is one
provision contained in the present code. We have just decided that it should
not be there. ’ : : :

-
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We now come to section 63.

Section 63 is the section on which Senator Roebuck made the motion, that
the definition paragraph, subsection (2} (¢), which includes the Royal Cana-
dian Mounted Police within the meaning of “member of a force,” should be
struck out, What is the wish of the committee in that regard? :

Hon. Mr. Crerar: I may say I am wholly in favour of that. We should,
I think, very carefully distinguish between military forces and the Royal.-
Canadian Mounted Pohce, which 15 not a military force, and should be kept. .
a civilian force. i

The CHAIRMAN: Those who are in favour of striking out sub—paragraph "
(c) of subsection (2) please raise their hands. -

“The CLERK OF THE COMMITTEE: For striking out, 13.
The CHAIRMAN: Those opposed? o
The CLERK OF THE CoMMITTEE: Three opposed.
Amendment agreed to. ‘

The CoHARMAN: Your committee has recommended that the word -
“wilfully’” be added at the beginning of subsection (1), section 3, that is, -
“Every one who wilfully” does any of these things. Does that recommendation :
of the corhmittea carry? :

_ Hon. S8eEnaTors: Carried.
The amendment was agreed to,

The CHARMAN: Then we get on to clauses 64 to 71, wh1ch your sub—

. _committee has approved.

Hon. SENATORS: Carried.

The CHAIRMAN: We have to do a re-numbering job.

Mr. MAcNEILL: When we strike out these clauses it means that we have
to re~-number. Of course that is a very important and rather long job. If we
can find a section somewhere that we can d1v1de into two, we can save
numbering,

The CHAIRMAN:; Why not, under section 63, put the deﬁmtmn in. a
separate section?

Hon. Mr. RoERUCK: Why not leave it to Mr MacNeill to do it? .

Mr. MacNELL: It is not very good drafting, but it is better than gmng
through this whole thing and re-numbering if all.

“ Hon. Mr. Roesuck: Leave it to Mr. MacNeill.

Mr. MacNEerLy: With Mr. Moffat and Mr. MacLeod. - -

The CHaAIRMAN: The only reason we call your attention to section 72
was that in the report we made last spring we pointed out that this challenging -
a person to fight a duel is an archaic offence, and our view then was why
should it be there? . But when we considered it again this fall we finally said,
“Well, it is there, and maybe somebody might attempt to provoke somebody
else to a challenge, and at least, if you are going to leave it in there, even
though it is archaic, the person who accepts the challenge should be just as -
guilty as the person who makes it.”” 'We therefore recommend the addition
of sub-paragraph (e), to make the person who accepts the challenge equally
" guilty of an offence. .

Hon,.SENATORS: Carried. : :

The CHARMAN: Your subcommxttee approved sectlons 73 to 73

Hon. SeNaTORS: Carried.
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The CrairMAN: On clause 78, you will notice that it has been re-drafted in
accordance with the recommendations made by your subcommittee in the
spring. The only other suggested change we wanted was on page 27, line 27,
where the word “other” occurs “to take or receive an explosive substance or
other substance or thing.” Since we are talking about explosives, we think
they sheuld have the quality of being dangerous before we attempted to create
an offence, - . N

Hon SENATORS Carmed

The CHAIRMAN ‘We have deIeted from clause 80, page 28, paragraph (a)

_ substituted a new paragraph, still dealing with the question of explosives:

that is : . :

' “Every one who without lawful excuse, the proof of which lies upon
him, ' ' : :

" (a) makes or has in his possession or under his care or control an

- explosive substance that he does not make or does not have in his

possession or under his care or control for a lawful purpose, or”,

The language of the section in the bill was “in circumstances that give rise to
a reasonable suspicion”. We do not like that generalization in language 50 we
have made it very definite. Is that carried?

Hon. SENATORS: Carried.

The Caatrman: Clauses 81 to 98 were approved by your subcommxttee
- Does this commitiee approve of that? .

I-Ion SeNaToRrs: Carried.

. The CHAIRMAN 'Then, in part III, we have approved sectmns 99 to 103
Hon. Senators: Carried. :

The CHAIRMAN: The only change in clause 104 is a correction deletlng the
word “or” and substituting the word “to"

Hon. SENATORS Carried.

" The CHatrnan: Clauses 105 to 116 were approved by the subcommlttee
Hon. SENATORS: Carried.

The CRAIRMAN: Clause 117: if you look at page 40, line 37, vou will see it is
in connection with fabricating evidence. ‘The language of 117 says “with intent
to mislead, fabricates evidence for the purposeé of a judicial proceeding”. We
thought that the preferred language should be “anything with intent that it
shall be used as evidence in" a judicial proceeding. We thought that was a
better description of the offence,

Hon. SenaTors: Carried.

Thé CHATRMAN: Your subcommittee approved clause 118. Is that carried?
Hon, SenaTors: Carried.
The CHAIRMAN: Section 119 is amended only by stri_king out the word “or”
where it oceurs. ’ . . )
Hon. SENATORS: Carried.

_ . 'The CHAIRB_/'IAN.' Clauses 120 to 129 were approved by your subcommittee.
. Hon. SENATORS:  Carried. :

The CramMan: Clzuses 130 to 133 are approved by the subcornmittee,
o -Hon SENA'IORS Carmed -
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The CHAIRMAN: We gef down to clause 134. - Your subcommittee has recom-
mended a re-draft of that clause, which has to do with the instruction to the
jury in certain types of offences,—rape and attempted rape and carnally know-
ing a female person under the age of fourteen. The way the provmmn read in
the bill was: :

“134, NotWJ.thstandmg anythmg in thls Act or any other Act of the
Parliament of Canada, where an accused is charged with an offence
under section 136, 137 or subsection (1) or (2) of section 138, the judge
shall, if the only evidence that implicates the accused is the ev1dence,

- given under oath, of the female person in respect of whom the offence is
alleged to have been committed, instruct the jury that it is not safe tg -
find the accused guilty in the absence of evidence that corroborates the.
evidence of that female person, but that they are entitled to find the
accused guilty if they are satlsﬁed beyond a reasonable doubt that her-
evidence is true. . : :

We thought addltwnal words should e there that if thereis not evidence whlch".
torroborates in a material particular, and therefore in the re- draft you w111 see
that we have uséd that language. We have said that—

the judge shall, if the only ewdence that 1mphcates the accused i the

-evidence, given under oath, of the female person in respect ¢f whom the

offence is alleged fo have been committed, and that evidence is not
. corroborated in a material particular, , - . :
instruct the jury in the manner provided.- .~

Hon. SENaTORS: Carried.

.

Hon. Mr Davies: Just. a minute. 1t is. pretty difficult in cases of rape and
that sort of thing to have corroboration evidence, is it not?

The CHAIRMAN: Well, a lot of people are not above dec1d1ng after the
. offence has occurred and’ after they “have had time to reflect on it that that.
was, after all, rape, and that if they did sort of consent or indicate some
co-operation at the time it was purely unintentional. So you have to look
at both sides of these things.

Hon. Mr. Davies: I do not like any’thing 'that would mak_e; it easier for
a 'person who commits rape to get off.. This is a pretty serious matter.

. Hon. Mr. AseLTINE: Yes, but you have not practised law. :

Hon. Mr. Davies: In all the cases I have heard the accused has got off
because there was not satisfactory corroborative evidence.

Hon. Mr. RoEBUCK: Let me point out that previously. in these charges of
assault on girls under fourteen vears of age you could not conviet at ali.
The judge took it away from the jury, unless there was corroboratwe evidence
of a particular material. Now, we have changed that.

- Hon. Mr, DaviEs: He took it away from the jury and what happened?

Hon. Mr. Roesuck: He dismissed it and did not let it go to the jury at
all. We are letting it go to-the jury in this—with some doubt in my mind—
but with the warning given by the judge as to the necessity of corroboration
before it is safe to convict; but they now can convict if they are perfectly
sure that the girl’s story is nght

The CHAIRMAN: Shall clauses 135 to 145, both 1nclu51ve, carry‘?

‘Some Hon. SENATORS: Carried. T :

£

. The Caamman: Next is clause 146, which is to be found at page 47 of the
bill. This has to do with the seduction of female passengers on vessels.” We
have suggested qualifying the word “vessels” by inserting the words “engaged
in the carriage of passengers for hire,”. It was the obvious intention of the

L}
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section to prevent female passengers from being seduced. Every male person
who, being the owner or master of, or employed on board a vessel, seduces, or
by threats or by the exercise of his authority, has illicit sexual intercourse on
board a vessel with a female passenger is guilty of an indictable offence and
is liable to imprisonment for two years. We have added the words, “engaged
in the carriage of passengers for hire”. Does that carry'?

Some Hon, SENA'I‘ORS Carrled

Hon. Mr. KmNLEY: Supp05e the vessel was a frelghter and the master had
'three or four lady guests on board.

":The CHAIRMAN We]l, if they quahﬂed as passengers it would be an
of’fence

Hon. Mr. KiNLEY: They may. not bhe passengers who . have “hlred the
vessel” to use the words here.

The CH,&IRM:AN If the master of a sh1p had guests, then- it Wou}d nof be )
a special offence under section 146. It would have to come under whatever
the rest of the law provxdes

Hon. Mr. Kmpey: The idea, I suppose -is that the captaln has a lot of
influence and the passengers should be protected .

The CHAIRMAN Yes. 1If they are his guests then perhaps the cla531ﬁcat10n ’
of the influence is something entirely different. If you pay for the privilege
of travelllng on-a vessel, then you should have certam r1ghts and there should
'be &n offence provided.

" Hon. Mr. KINLEY If the} do not pay should they not have the r1ght of
protection anyway?

The CHAIRMAN: Well, they have the general lew.}

Clause 146 as amended was agreed to '

I’The CHMRMAN Clauses 147 to 152 were approved by your subcomm1ttee
Some Hon. SEN’ATORS Carried.

~ The CHAIRMAN: As to clause 153 your subcomm:ttee has recommended
the following amendments:. :
““page 50, lihe 15—after the word ‘scurrilous’ 1nsert the- followmg, ‘but
this section does not apply to a person who makes use of the mails for the
purpose of transmitting or delivering anything mentioned in subsection (4} of '
section 151"
Hon. Mr. ROEBUCK: Subsecnon (4) of sectlon 151 reads
(4) Th1s seetmn does not apply to a person who

{a) prmts or pubhshes any matter for use in connectlon with any
judicial proceedings or communicates ‘it to persons who are con-
cerned in the proceedmgs,

(b)) pnnts or pubhshes a notlce or report pursuant to directions of a
_court; or : _
(q) prints or pubhshes any matter ot
(i) in a volume or part of a bona fide series of law reporfis that does
not form part of any other publication and consists sclely of
reports of proceedings in courts of law, or
{11) in a publication of a techmcal character that is bona fide
* inténded for cu-cu}atmn among members of the legal or medical
_professions.

Some Hon SENATORS: Carned
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The CHatrmManN: Clauses 154 to 156 inclusive were appréved by your sub-e';"-':.
committee, o
Some Hon. SENATORS: Carried.

The CHAIRMAN: Your subcommittee has amended clause 157 as tollows:
' 1. Page 51, line 4—strike out the words ‘or is likely to endanger'
2, Page 51, line 5—strike out the words ‘or is likely to render’ :
3. Page 51, lines 8 to 12—delete subcltause (2) and subshtute the
following: : . ‘
‘{2) No proceedings for an offence under this section shall be com. -

menced more than one year after the time when the offence is alleged g
to have been commltted’ ) S

A

That limitation is now in the present Code and we thought that it shnuld
be continued. We feel that if such a proceeding is going to be taken it should
be taken within a year after the offence, i

Hon. Mr. KivLEY: And with the consent of the Attorney-General, is it not"'

The CHATRMAN: Yes, that is as to taking the proceeding in any event, and
then we think there should be a limitation of one year put on it. L

Some HMon. SENaTORS: Carried, . C

Hon, Mr, RoEpuck: There is just one small point there. - It says: “No pro- -
. ceedings for an offence under this section shall be commenced more than one
vear after the time when the offence is zlleged {o have been committed”. I
think it should be "“when the offence was edmmitied”. :
. The CHAIRMAN: Yes, I think that 1s right: “the timne when the offence was
carnmitted”, Is that agreed to? :
et Some Hon. SErators: Carried.

'I‘he CHAIRMAN; Your subcommittee approved of cIause 158
Some Hon, SENATORS: Carried.

The CHAIRMAN: Clause 159 deals with nudity. We had a lot of discussion
on this last spring and we dealt with it extensively in the report which we
made to this commitiee. All that we have suggested is that the present pro-
vision in the Code as it now stands, which requires the consent of the Attorney-
General of the province to begin such a proceeding, should be carried into
the section, and we have so recommended in the report. In other words, we
recommend that no proceedings shall be eommenced under this section WLthout

the consent of the Attorney-General, Does that carry?
' Some Hon. SENATORS: Carried.

The CHAI‘RMAN Your subcommittee approved of clauses 168 to 173
inclusive. .
Some Hon. SENATORS Carned

. The CHAIRMAN: We have suggested certain amendments to clause 174,
*.which will be found on page 58. We are dealing with the examination of
persons arrested in disorderly houses. I would refer you to the concluding four
lines of that section. Remember that under this procedure a person who is
arrested is haled before the magistrate or justice and he is questmned You
will notice the wording is:
A person to whom this sectson apphes who
(a) refuses to be sworn, or, : . :
{b} refuses to answer a questlon may be dealt with in the same manner ]
* as a withess appearing before a supérior court of criminal jurisdic-
tion pursuant to a subpoena, and section 5 of the Canada Evidence
Act applies in respect of a person to whom this section applies.

-
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Under the Canada Evidence Act, if a person cldims protection of that Act in
refusing to answer a question, on the ground that it might ineriminate him,
he eannot be charged with contempt for his refusal, but with the permission of
the court he may go on and answer and be protected, so that his evidence could
not be used in any criminal proceedings against him, except in proceedings
for perjury in the giving of that evidence. We felt that if a person was picked
up and haled before a justice, and was not represented by a lawyer, it was
not fair to say to him, in effect, “If you are smart enough to know what protec-
tion you may claim under the Canada Evidence Act and you assert your claim,
. you will be protected, but otherwise you will not be protected”. So instead
of leaving the protection in that form we took the language of section 5 of the
- Canada Evidence Act and inserted it in subsection (3) of sec:tmn 174.

. The subsection would read:

-No evidence that is given by a person under this section may be
~used or received in evidence in any criminal proceedings agalnst him,
_ except proceedmgs ‘for perjury in giving that evidence. +

In other words, we have given him the protection whether he knows what the
* Canada Evidence Act says or not. Carried.

Clauses 175 to 184 were approved by your sub-committee, Carried.
. Clause 185 was approved by the sub-commitiee, Carried,

In clause 186, on page 67 of the bill, your sub-committee has recommended
-some change. This is the section thch has to do with the duty of persons who
provide necessaries of life. Under the Code as it is now there had to be a -
neaed for the necessaries before a charge could be lai@. That is, a man could
noi-be charged for failure to provide necessaries of life for his wife and children
unless she or they or all of them were in destitute and necessitous: circum-
stances. But the section as drawn in the bill makes it the duty of a hushand to.

" provide the necessaries of life for his wife and children, no matter what the -
- condition of his wife and children may be. They might have considerably more
than he has; they might have all the means and he might bave none. We
thought that what the Code was trying to get at was failure of a man to provide
necessaries for his wife and children if they were in necessitous c1rcumstances
and we recast the section so0 as to make that the essence of the offence.
Hon. Mr. RoEBUCK: Which it is now, in the present Code.
The CHAIRMAN: Yes. ' We are simply restoring the present law,

- Hon. Mr. MACLENKAN: Under subsection (2) the proof that a person has
a lawful excuse for failing to conform with the duty of providing necessaries
of life is a proof which lies upon him, Do you like that phrase, “the proof of
which lies upon him”? A burden of that kind rests upon people under various
provincial laws—the Forest and Game Act, the Liquor Licence Act, and s0 on.
My experience is that some officers who are appointed to enforce these laws
have not very sound judgment., Suppose a man is deer hunting in the woods,
and at sundown he takes his gun to his car and starts off for home. He may be
met on the road by an officer and stopped. And this officer may say “You
have a gun and you are going through territory where deer are supposed to be,
so I am going to lay a charge against you”. It sometimes does not matter how
strongly a man swears that he was not hunting at the tlme but was on his
way home. :

- The CHAIRMAN: All that we are doing in this particular sectlon is saymg
that if a. person is charged with failing to provide the necessaries of life it is
a good defence if he can prove that the persons to whom he failed to provide
the necessaries were not in destitute or necessitous circumstances at the time.
We are not endorsing generally the application of the burden of proof under
all those provincial statutes te which you have reference, ) .

The amendment was carned o !
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The CHAmMAN: Your con'nmlttee approved of sections 187 to 190, 1nc1us1ve
Some Hon. SENATORS Carried.

The CHalrmaw: In clause 191 we redrafted the deﬁmtlon of crlmma_l .
negligence. There is no change in this from the redraft that we recommended

this Spring, in the report we made at that time.

[

Some Hon SENATORS: Carried.

' The CHAIRMAN Your committee also approved of clauses 192 to 194
Some Hon. SENATORS: Carned - ;

Hon Mr. ROEBUCK 194‘?

The CHAIRMAN: Subsection § of sectmn 194 is the one that Senator Roebuck

has raised a question about. We just discussed the subsection in the sub- "

committee, and we all had strong views on it. It has to do with the bearing ..
of, false witness against another person upen which he is convicted of murder.-.”
and hanged. While it seems like one of the worst offences- of which one

could be guilty, with the assmtancel we got from Mr. Moffat.and Mr. MacLeod, ~

we found the historical basis for it. Chitty’s Blackstone supports it 1n thls"'
. Way: : -

Such a dlstmctron in perjury would be more dangerous to sOclety,'

and more repugnant to principies of souind policy, than in this instance = -

the apparent want of severity in the law. Few honest witnesses would

venture to give evidence against, 'a prisoner tried for his life, if thereby -

‘they made themselves liable to be prosecuted as murderers.

. _.That is the basis for it. ' While finally it shocked me a bii, upon gettmg thc
" historical basis for it I was prepared to approve of it. Senalor Roebuck as I

understand, would like to see subsection 6 struck out.

Hon. Mr. Roesuck: That is quite right. I feel that we should not make
an actual exception and put it in the code, that a man may commit murder
that way and get away with it.

Hon. Mr. KINLEY: Do I understand that 1f a.man gwes ev1dence ina murder h
case, and his evidence is found to be false, he is said to be guilty of murder? -

The CHAIRMAN: No, he is not. Under subsection 6 of section 194 he does
not comrmit homicide.

Hon, Mr. KINLEY: What do you want us 1o do" Do you want it made that '.

‘he does commit homicide?
The CrarMAaN: To strike out this sectmn in favour of such a bare—far:ed

liar. But we have reasons for it: They are hrstorlcal and seem to give it

-some foundation. .

Hon. Mr, ROEBUCK: 1 wonder if everybody clearly understands what we
are talking about,r Here if a man gives false evidence and in that way tales
the life of another human being, if the subsection stays in, that is not hormclde
He can be charged with perjury but not with homlclde

Hon. Mr. Davies: You want it to be homicide?

Hon. Mr. Roesuck: - Yes, I know of no more desplcable way of takmg a
man’s life than by swearing it away.

Hon. Mr. LamBeRT: And you have Blackstone fo support you.

- Hon, Mr. KOEBUCK: No. It was Cthty, who was the reverse of that, -

The CHARMAN: I think Senator Roebuck should point out that the pEnalty
upon conviction in these mrcumstances carries with it the maximum pumshment
of life imprisonment. : :

Hon. Mr, MACLENNAN And he mlght get out in ﬁve years
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The CHAIRMAN: You have the historical reason for it; that is why I went
along with the section: Tt might prevent witnesses from coming forward, if
they felt they were subject to— : ' I :

Hon. Mr, Davies: What did the subcommittee do about it?

Hon. Mr. RoEBUCK: The subcomniittee kept it. )
_ The CHAIRMAN: I thought Senator Roebuck was with us when we passed
on it . ' :

.. -Hon. Mr. Roesuck: I don't think I said very much when somebody said
“Bassed”. .. . L : , \ .

The CHAIRMAN: What is the view of the committee as to striking out
this section? . ' - o :

_ HMon. Mr, CRERAR: As I understand it, it gives protection against a witness
_ being hanged, but it does not give him protection against imprisonment for
life. o ) : : : _ : T . '

The CramrmMaNn: That is correct. Will those wheo are in favour of this
. section being struck out, please raise their right hand? The section is retained.

' Your subcommittee approved of sections 195 to 213, :
Some Hon. SENATORS: Carried. '

The CHAIRMAN: As it is now one o’clock, this might be a convenient place
to adjourn and reconvene after the Senate rises this afternoon. '

‘Whereupon the commitiee adjourned. -

The commitfee resumed at 4 p.m. ) ' . _
. The CHAIRMAN: Honourable senators, before we adjourned-at noon we had
: reached clause 214 which is at page 10 of the report. This clause deals with
neglect to obtain assistance in childbirth. We have made a change here by
inserting the words “as a result thereof” after the word “birth”. a )
Clause 214 was agreed to. o '

- The CHAIRMAN; The subcommittee approved of clauses 215 to 220 inclusive.
Clauses 215 to 220 inclusive were agreed to. ' o

The CHAIRMAN: The next is clause 221-—criminal negligence in operation
of moter vehicle. We have recommended that this’ heading ' be inserted:
“Automobiles, dangercus places angd unseaworthy ships”. 'That is what this
section deals with. Does the main committee approve of the insertion of this
heading? - ' S

Some Hon. SENaTORS: Carried.

The CHamwmAN: Clause 221 on page 75 deals with the requirements of
remaining at the scene of an accident. If you. will look at the section you will
see that after the word “assistance” we insert the words “where any person
has been injured”. That is, a person must stop his vehicle or offer assistance
if any person has been injured and give his name and address. . We have made
a further amendment as follows: . : : c

Page 75, line 10—after the word “assistance” insert the words “where
any person has been injured’” B o _ L

We have added that clarification in each place. We did not feel it was

necessary io stay there very long if no person was hurt in the accident. -

. Hon. Mr. Davies: Would it not be difficult to determine if a person was .
Injured? A person could be suffering from shock and that would not be
injuw? . ) . 1 - e, B .
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The CHAIRMAN: ‘That is injury. This subsection 2 deals with everyone who,
having the care, charge or control of a vehicle that is involved in an accident -
with a person, horse or vehicle, and so on which is involved in an accident—
what he must do. That is, if with intent to escape civil or criminal liability he -
fails to stop his vehicle, offer assistance and give his name and address he is’
guilty of an offence. After the word “assistance” we add the words “where..
any person has been injured”, He still must stop and glve his name and

 address in any event. :

Hon. Mr. RoOEBUCK: You see, if you do not put that in, in the case- of an
accident with a horse it Would mean that you would have to give your name ;
to the horse. :

- Some Hon, SENaTORS: Oh, oh. ~

‘Some Hon. SENATORS: Carried,

The CrHAIRMAN: Your subcommittee approved bf the clauses 222 {o 22
inclusive. i :

- Hon., Mrs, WiLsoN: Does attempted suicide come in there?
The CHAmRMAN: No. We fixed that up.

Hon. Mr. Roepuck: Yes, I thmk we fixed that to your satisfaction, Senator :
Wilson, S

Clauses 222 to 225 mcluswe were agreed to,

The CHAIRMAN: We amended clause 226 as folloivs:

Page 7, lme llw—after the word “who insert, *without lawful'_.':
excuse”

Hon. Mr, RoEpuck: It deals with makiﬁg a smoke screen.

The CHAIRMAN: This is a person who has his automobile equipped with an
apparatus for making a smoke screen. That is an offence under the present
Code, but since there may be a military wvehicle so equlpped we added the
words “without lawful excuse”

The clause was agreed to.

The CHAIRMAN: Your subcommittee approved of clause 227 as it stands.
Some Hon. SENATORS: Carried.

The CHAIMMAN: We come now to clause 228 We have amended this as
follows:;

1. Page 717, line 26—delete the word “or” and substituie therefor the
word “and”

2. Page 71, lme 31—delete the word “or” ‘and substitute therefor
the word “angd”

“That is just 2 mechanical amendment.
Clause 228 as amended was agreed to.

The CHAIRMAN: Your subconﬂmttee approved clauses 229 to 267 inclusive.
Some Hon. SENATORS Carried.

The CHamrMmAN: Then we come fo VII—Offences Against Rights of
Property Your subcommittee approved of clauses 268 to 297 inclusive.

Some Hon. SENATORS Carried.

The CHAIRMAN._ Next is clause 298, which W111 be found on page 98.
After the word “office” we have inserted the word *

Some Hon. SEnaTors: Carried.

-
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. TThe CHAIRMAN: Your subcommittee approved of clauses 298 and 300
without any change. . :
Some Hon. SENaTORs: Carried.

The CHATRMAN: Next is clause 301. This is a section which we thought
was too broad in its application as drawn, that is where an accused is charged
with an offence under section 296. That is receiving stolen goods or having
in his. possession. You can see that any other property that was found
in his possession other than the property in respect of which the particular
charge was laid, under the section as it is drawn in the bill evidence could bhe
offered to show the circumstances under which that property was acquired
either in Canada or out of Canada with a view to establishing proof of the
' offence with which he was charged. We thought that was too broad. We
limited it to any other property in his possession which “was stolen within
twelve months before the proceedings were commenced.” That is correct, is
it not? ) : S : : .

Hon. Mr. Roesuck: Yes. Under the present Code, if a man is charged
with receiving you can show that he had other stolen goods in his possession
to negative the defence that he did not know these goods were stolen. We
preserved that, although it is an extraordinary proceeding. Usually you do
not prove that a man is guilty of another charge until he is at least ¢onvicted
- of the one on which he is being tried. But the new Code would allow in all
kinds of things, almost put a man on trial for his life, so we have gone back
to the Code as it now stands.

Carried. '

The CHAIRMAN: Clauses 302 {o 315 were approved by the .subcommittee
without any change. . S

Hon. Mr. KmLet: Mr. Chairman, is there still in effect a provision
against the practice of witcheraft? Section 308 of the bili seems to deal with
that. .

The CHarrMmaNnN: Oh, yes, that provision is in the present Code.

Hon, Mr. KiNLEY: It seems to me that it is outmoded.

The CHaRMaN: We did not feel that we should disturb it.

Hon. Mr. RoEsucK: It'is only punishable on summary conviction.

Hon. Mr. KiNnLEY: Can anyone lay a charge under that section, or may a
" charge be laid only by the Atiorney General? _ .

The CHAIRMAN: Anybody may lay a charge.

Hon. Mr. KINLEY: Fortune telling is done at every cireus.

The CHAIRMAN: Are clauses 302 to 315 approved? Carried.

You will notice that we amended clause 316, on page 104. Paragraph (a)
says that everyone commits an offence who sends, delivers, and so on, a letter
or writing that he knows contains a threat to cause death of any persom. We
thought that should be broadened to cover 2 letter or writing that he knows
contains a threat to cause death or injury. Carried. :

We approved‘ of clauses 317 to 821, Carried.

Now we q'come to Part VIII, fraudulent transactions relating to contracts
and trade. Clauses 322 to 343, both inclusive, were approved without any
amendment. It is fair to say that generally they involve no change in the
substantive law. _ _ .

6B169—5 ' o . ey
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In clause 344, page 115, we struck out some words. In line 37 we struck
out the words “or by any other means”, The clause reads:

Every one who, by means of a false or m1slead1ng representation or.
by any other means, knowingly obtains. . .

‘We thought the words “or by any other means” were unnecesaary in thls
section, which deals with obtammg carriage by false billing. .Carried. L

Clause 345 was approved w1th0ut any change Carried.

"In clause 3486, on page 116 line 31 -we struck out the word * undue’;;-
sect:on says:

etc.

We could not see the value of the word “undue” there, sa we struck 1t ou
Carried.

© We approved clauses 347 to 364, both anluswe, in the form in which they ;
appear in the bill, which is substantlally the form in which they appear in the +
_ present Code. Carried. )

‘We made an amendment to clause 365, by adding aft_er the word “railway” ; '
at the end of paragraph (e) the words “that is a common carrier”. .

Hon. Mr, XINLEY: Is not every railway a common carrier?

The CHarrman: No. '

Hon. Mr. KINLEY: What constitutes a common carrier?

Hon. Mr. Roepuck: A privately owned railway is,not a common carrier.

Hon.- Mr. LaAMEBERT: A railway operating under the Board of Transport .
Commissioners would be a common carrier, .- -

Hon. Mr. Hawkings: A logging railway is generally not a common carrier.

Hon. Mr. PrATT: Nor are railways that are owned outright by paper
companies. _ :

The amendment was carried. ' o

The CHAIRMAN: Clauses 366 to 369, ‘both inclusive, were approved w1thout '
any change Carried. . .

Now we come to Part IX. Clauses 370 to 390 also were approved wrthout
any change. They substantially embody the present law. Carried.

Hon. Mr. RoEBUCK: Section 372 was one that I referred to this morning. -
The CHaIRMAN: Your suggestion was that you wanted to qualify section 372
by adding the provision that any lawful act done in furthelance of the purposes
of a trade union would not be subject to thls section?
' Hon, Mr. Roeeuck: That is right.
The CHamman: We vated on section 62, and I think Senator Roebuck was .
“splendid isolation” on that, .
Hon. Mr, RogBUcK: Yes, .
The CHairmanN: Now shal! we have a vote on sectlon 372, as to whether we
shail add that qualification? This section reads: -
“Every one commits mischief who wilfully
{a) destroys or damages property,
(b) renders property dangerous, useless, inoperative or ineffective,
{c) obstructs, interrupts or interferes with the lawful use, en]oyment
or operatmn of property, . . .”
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Hon. Mr Rorruck: That is what I said oceurs every time in a strike.

Hon, Mr. KiNLEY: This is not new?

The CHalrmAN: No, it is in the present Code. :

Hon. Mr. CreERAR: The section in the form in which it appears in the bill
does not alter the provision in the present Code? _

The CHaIrMaN: That is right, but Senator Roebuck’s suggestion would
alter the Code.. Would you restate your amendment, Senator Roebuck?

Fon. Mr. RosBuck: My argument was that obstructing, interrupting or
interfering with the lawful use, enjoyment or operation of property is done in
every strike. A strike could not be carried on without doing that, and so I
propose that we insert these words as subsection (2):

A lawiful act done in furtheranca of the purposes of a trade union

) 1s not mischief,

Hon. Mr. KINLEY: Mr, Chairman,. I submit that does not add anything to
or take anythmg away from the section.

The CHAIRMAN: Then jt should be easy for you to vote on it, Senator
Kinley. I will ask those who are in favour of Senator Roebuck’s amendment
to please raise their hands. I see only one hand raised, so the section stands.

Hen. Mr. Reesuck: I am in “splendid isolation” again. .

The CHAImRMAN: We come now to Part X, which deals with offences relat-
. ing to currency. We considered that part last Spring when we were dealing
with the code, and no change has been made in the interval. We have therefore -
approved of clauses 391 to 405. ) S

. Some Hon. SEnaTors: Carried.

The CHAIRMAN: Part X1 has to do with attempts—conspiracies%accessorles.
We have approved sections 406 to 412, both inclusive, w1th0ut any change.
‘Some Hon Sewartors: Carried, o B

The CHAIRMAN: Then we come to Pari XII, starting with the procedural
sections.. We have attempted to give in summary form the principal changes
affected by the bill, with respect to procedure, I assume the members of the
commitfee have read the summary; if so, we can start in with the sections. . .

Hon. Mr., KinLEY: There is nothing in this which interferes with tr1aIs by
jury? It is not an attempt to restrain the use of juries, is it?

The CHATRMAN: I don't think yvou can say that.

Hon. Mr. RoEBuck: The answer is *no”. We have allowed election to a
judge by consent in more cases than was allowed before.

The CuAIRMAN: There is a consequential amendment in section 413 to
which I referred this morning when we were renumbering sections 49 to 52,
We will have to renumber the first three sections mentioned in 413,

Hon. Mr. ROEBUCK: “Alarming Her Majesty” will become 48.

The CuatRMaN: Yes; that will be 49 instead 0f*52,

Mr, MacNELL: And 51 will become (iii}). :

The CHatRMAN; It just reverses the order in which they appear Subject
to that change we recommended the approval of the sections 413 to 416. Then
in dealing with clause 417, we approved of that because it provides for
trial without a jury in Alberta. We were told that. that province desires
the provisions to be retamed in the new code.

68169—5% )
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The section reads: P
Nothwlthstandmg anything in this Act, an accused who is charged
with an indictable offence in the Province of Alberta may, with his
consent, be tried by a judge of the superior court of criminal ]urlbchctmn .
of Alberta without a jury.
It gives him the right to be trlcd on an indictable offence w1thout a Jury
by consent. Apparently Alberta wants the section continued.
Some Hon. SEnaTors: Carried.

Hon. Mr. RoeBuck: That sectlon probably mcludes mnrder, treason and
everythmg ’

The CHAIRMAN Yes, with the consent of the accused Next, we approved ‘
418 to 424, both inclusive.

.Some Hon. SENATORS: Carried,

.'1:-?'\.

* The CHAIRMAN On paxt XIII, clauses 425 to 428 both mcluswe were'
approved,

Some Hon SENATORS: Carned

The CHAIRMAN Clause 429 cmresponds to present sections 629 and— 662 .
It has to do with information for a search warrant. The section as drawn in -
the bill covers the maiter of an application for search warrant noi only in
relation to the criminal code, but to other acts of the parliament of Canada.
Paragraph (a) reads: '
anything upon or in respect of which any offence agamst this Act or any :
other Act of the Parliament of Canada bas been or is suspected to have
been cornmitted,

A lot of other federal acts have their own procedural sections, providing
for the obtaining of a search warrant. We thought that so far as the criminal
code was concerned we were prepared to give this power which at present lay
in the code, but if we are going to extend this authority to every federal statute,
we want to know to what statute this authority would be extended. As that
presents a practical difficulty, we decided to strike out the words ‘“or any othcr )
act of partiament of Canada” where they occur. - -

Hon, Mr. ROEBUCK: Otherwxse it would include acts not yet passed by
parliament. :

The CHalRMAN: Yes, it would gather thefn up as they.were passed.

Hon. Mr. ROEBUCK: It was altogether too broad. k

The CHAIRMAN: Is it the committee’s wish to approve of sections 430
and 4317

Some Hon. SENATORS: Carried.

" The CHATRMAN: Certain changes were made in sections 432, which provides
that once a search warrant has been executed and certain goods have been
seized under the search warrant, it becomes a matter for providing for their
detention; and while they are detained, there should be a procedure under -
which there is access to the records which are under the proteciion of the
Crown. You will see by page 17 of the report that we have provided the
conditions under which the access may be had; and we have also provided for
time limits within which, if a search warrant has been executed and certain
things seized by the pohce no proceedmgs have been taken, the seized goodS__
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must be returned. That is dealt with on pages 16 and 17 of our report. You
will note at the bottom of page 16, a marginal note, “detention of thmgs seized”,
You will note on page 17 these words: ’

Where anything is detained under subsection (1), a judge eof a
superior court of criminal jurisdietion or of a court of erimirial Jjurisdic-
tion may, on summary application on behalf of a person who has an
interest in what is detained, after three clear days' notice to the Attorney
General, order that the person by or on whose behalf the application

. is made be permitted to examine anything so detained. , '

Then we provide. for the condition under which examination may take
place. If-it were a forged document, for instance, we want to make sure that
there would be a proper safeguard, so that somebody on behalf of the accused
would not get in and destroy it, either acc1denta]lv or dehberately, whereupon
your ¢ase would blow up.

Hon. Mr. ROEBUCK: On the other hand, we know of cases where books and
valuable documents in current use have been seized to the great inconvenience
of some people, not only the accused. In that respect it must be remembered
that under this provision the records and books of a certain party may be
seized—they can take everything but the kitchen stove. -

Hon, Mr. KINLEY: Has this anything to do with merchandise?

The CHAIRMAN: It may be merchandise, and it may be books or records.

Hon. Mr. KINLEY: Is there any obl:gatmn about their preservation?

_ The CHAIRMAN: Yes.
.~ Hon, Mr GDUIN 1t is a very wide amendment, Mr. Cnalrman

. The CHAIRMAN But it is in the interest of fair dealings in respect of the
owner of things seized, who may not be the party charged or to be charged.
There should be access while such documents are in the custody of the courts
and they should be returned withing certain length of time, if no charges are
proceeded with.

Hon, Mr. Gouin: That is your recommendation?

The CHAIRMAN: Yes.

Hon. Mr, Gouiln: I will accept that.

Some Hon, SENATORS: Carried

The CHAIRMAN: We approved of clause 433 without any change Clauses
434 to 446 both inclusive, were approved without change.

Clause 447 at page 152 of the bill has to do with the execution of a warrant
in one jurisdiction and the sending of it to another jurisdiction because it is
expected that the persen in question is there; it is just a matter of approving
the signature of the justice of peace who has endorsed the warrant. '

Hon. Mr. RoEBUCK: We retained the present arrangement.

The CHATRMAN: Yes, we retained the present requirements of the law, that
the signature must be verified by affidavit, :

Some Hon. SExaTors: Carried.

-

The CHaiRMaN: Clause 448 was approved without c¢hange.
Some Hon. SEnaTors: Carried.
The CHAIRMAN: Part XV has to do with procedure on preliminary inguiry,

We deleted clause 449, as it stands. Also there is an enumeration in 449 which
we thought was unnecessary, and we re-drew 1t just omitting the enumeration.

Hon SENATORS' Carned -
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The CrHalrMaN: Then 450. We have made a change in the techmml '
language used in lines 33 and 34 about “stood mute”. We thought we would
give that the ordinary English {ranslation, that is “did not elect”. o, where
the words “stood mute’ occurred we changed them to “did not elect”. - - . -

Hon. SENATORS: Carried. :

The CHAIRMAN: Clause 451, page 154: in line 15, after the word “dn-ectsn '
we insert the words “without any deposit”. That is to cover one of the cages -
:;rlhet:re the man is released on his recognizance. We wanted to make sum;

at— "

Hon. Mr. RoeEsuck: —the maglstrate had the authonty to allow the manﬁ?
to go on his own recognizance.

The CHATRMAN: Without requiring any deposit.

Hon. Mr. Roesuck: We probably did not change the meaning of the ach
by putiing it in, but we made it perfectly cle-ar

Hon. SENATORS: Carried.

The CHAIRMAN: In line 24 we deleted the word “informant’ and subsututed -
the word “prosecutor”,

Hon SewaTors: Carried.

The CHAIRMAN In 11ne 44, on the same page, in the various steps which
may be taken, one of the powers of the Justice acting under this part is that he.
may resume the inquiry if there has been a remand, and if he wants to resume .

. it before the date to'which the remand has been made, we provide that he may
resume the inguiry before expiration of the period for which it has been
adjourned, but we add, “with the consent of the prosecutor and the accused or
his counsel.” In other words, if it is to be shortened for any reason there should'
be the consent of all partles

Hon. SENATORS: Carried. ®.

The CHAIRMAN: Then, on page 155, lines 11 to 13, subparagraph (i), this
change was also for the purpose of clarification. What we have stated in our
amendrment was the intent in (i), but we did not think it was sufficiently clear-
about receiving evidence on behalf of the prosecutor after hearing any evidence
given on. the part of the accused. We wanted it to be clear that the orderly
presentation was that the Crown has to make out its case, then the defence offers
evidence, then there is the right of reply. The way i was drawn in (i) we
thought it was not sufficiently clear, and therefore we set it out as you see m_
our amendment:

(1) recelve evidence on the part of the prosecutor or the accused,
as the case may be, after hearing any evidence that has been given on_
behalf of either of them.

Hon, Mr. AseLTINE: . This is all on preliminary inquiry?
The CHAIRMAN: That is right. .
Hon. SENATORS: Carried.

The CrammMaN: There is also the word “answered" in paragraph (3 on.'.
page 155. We have changed this to “served™: N :
“Where it appears to him that the ends of Justlce will be best served

: by so doing.” .
We thought that that is the proper English.

‘Hon. SENATORS: Carried. |

T BN

The CHAIRMAN: Clause 452 was approved without any change.
Hon. SENATORS: Carried,

-
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The Cramrman: Clause 453, page 155, we struck out paragraph (o) of
sub-clause (1) and substituted a new paragraph:

(¢) Take the evidence under vath, in the presence of the accused,
of the witnesses called on the part of the prosecution, and allow the
accused or his counsel to cross-examine them.

This, again, was for the purpose of clarification.
Hon. SERATORS: Carried.

The CHaRMAN: Clause 454, page 156:
When the evidence of the witnesses called on the part of the
prosecution has been taken down . . . the Justice shall address the
- accused as follows . :

We have restored the original language which is reguired ‘under the
present Code, in addition to the language that you will find in the bill. We
feel that the accused should beyond all doubt understand what his position is
at that time, so that we use more words. But by the time he hears them all,
" if he doesn't understand what his position is, nothing can be done for him.,

Hon, SEnATORS: Carried.

The CHAIRMAN: Clauses 455 to 463, inclusive: we made no changes.
Hon. SenaTors: Carried. b

The CratRMAN: Clause 464, we struek out the word “who”, which some-
how or other had crept in there, but did not add anything to the sense.

Hon, SexaTors: Carried.

The CHAIRMAN: 465 we approved without any change,
Hon. SENATORS: Carried.

- The CHAIRMAN: Part.XVI, which deals with indictable offences,. irial
without jury: we have approved of clauses 466 and 487, ) :

Hon, SENATORS: Carried. _

The CHamrMaN: In clause 468 we again run info these words “stood
muie,” and where they occur we changed them to what we think is the modern .
English equivalent—*gid not elect.”

Hon. SENATORS: Carried.

The CHAI_RMAN: Clauses 469 and 470 were approved without change.
Hon. SENATORS: Approved.

The CHATRMAN: Clause 471 we amended in the form in which it appears
on page 163. This deals with the case where there is not a stenographic report
of the evidence that is given, but where the evidence is given and is taken
down by the magistrate and then read over to the witness, there is a provision
that it is not necessary for the witnesses to sign their despositions. We struck
that out. We thought that the general requirement that, where a witness’ evi-
dence is not taken down in shorthand, his deposition should be signed, should
be retained. In other words, you want to make sure that that is what he has
said as part of the record. ' .

Hon. Mr. BURCHILL: Is that something new? _

The CHARMAN: No. That is the present law, and not requiring it was the
thange, but we struck it out, '

" Hon. SENaTORs: = Carried.

The CHAIRMAN: . Clauses 472 and 473 were approved by us without change.
Hon. SENATORS: * Carried. ' ' -
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The CHamrMaN: With clause 474 we come t0.the section that the Miniéte"l-f'
discussed with us last night, and I think it is fair to say that he left it with us
to do with it what we will. It deals with “further election”. We had quite 5
discussion on it last night, Under this bill, hefore the magistrate you can elect
to be tried by a judge without a jury, or you can elect to be tried by the
magistrate summarily, or you can elect to be tried by a judge and jury. We
decided that if the man elected to be tried by a judge without a jury he should
have a chance to re-elect, following maybe a snap judgment in the magis- -
trate’s court. It is surrounded with sufficient protection so that he cannot waste -
the time of the court because his right of election is absolute only until such
time as his trial has been fixed. At that time he can only make his election s
with the consent of the Attorney-General, or the counsel acting on his behalt, ;
So if you want to shorten the time he can elect, fix the date of {rial earlier

. Some Hon. SENATORS‘ Carried. )

- The CHAIRMAN: The subcommittee approved of clauses 475 to 476 mcluswe
Some- Hon. SENATORS Carried.

. The CHAIRMAN: We amended clause 477 by deleting the words *_'f'stoé.d _
mute” in line 39 and substituting therefor the words “did not elect’. L

Some Hon. SENaTors: Carried.

The CHatRMAN: Your subcommlttee approved clauses 478 to 484 mc_luswe
Some Hon, SENATORS: Carried. '

The CHAIRMAN: That brings us to Part XVII, which deals with procedure

’""'by indictment. Your subcommitiee approved of clauses 485 to 487 1ncluswe

Some Hon. SENators: Carried.

The CHAIRMAN: We amended clause 488 by strﬂnng out the words “ _“
Canada” in line 31. >

Hon. Mr. Rogsuck: We did =o because it was unnecessary - to have these '
“words,

Hon. Mr. Davies: What difference does it make by leaving in the words
“in Canada”? .

Hon. Mr. ROERUCK: -You m1ght put the words “in Canada” all the way'

through the Code. :
Hon, Mr. GouinN: Yes, if you put it there you should put it everywhere else
Hon. Mr. RoEBUCK: Yes. »

The CHAIRMAN: We are dealing with a bill of indictment \.Vhl{‘.'h is provided
for under our Code, and our procedure for referring them and everything else
is in relation to Canada. We thought it was unnecessary to have these words
in . there. ' ' C

Some Hon. SENATORS Carried, -

The CHAIRMAN: Your subcommittee approved without change clauses 489
to 496 inclusive.

Some Hon. Senators: Carried.

The CHAIRMAN: Next is clause 497. Thls deals wzth furmshmg partlcular'-' )
We have amended as follows:

“Page 172, line 27--after the word ‘particulars’ insert the words and

without restricting the generality of the foregoing, may order the prose(:utor to
furnish partmulars’ P _
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Hon. Mr. RoEsuck: We did not want to have a list of what particulars
can be ordered to be furnished, but rather a broad general statement that the
particulars may be ordered. By having a broad general statement of the
particulars that may be ordered it does away with having a list. It is difficult
to know in a list whether you have covered everythmg or not. -

Some Hon. SENATORS! Carried. .

The CHA]‘RMAN Your subcommittee approved without change clauses 498
o 539 inclusive. . .

Some Hon, SENATORS: Carried._

The CHAIRMAN: Then we come to clause 540 which deals with empanelling
a jury. Those familiar with selecting a petit jury and so on know the practice
of putting cards in a little tin box. The names of the prospective jurors are,
of course, written on these cards. Sometimes when the cards come out of the
box they have not ‘been shaken enough and they may come out in the same
order they were put in. This would show that the person who shook the box
did it too gingerly. We thought that if there is any virtue to puttxng the names
in the box, the box should be well shaken. _

Hon. Mr. AsELTINE: I believe in shuffling the cards praoperly at alt ’umes

Some Hon. SenaToRs: Oh, oh.

The. CHAIR‘MAN We mereiv added the word “thorough]y” before the word
~#shaken”.

Hon. Mr ROEBUCK It cal]s the attentlon of the court to the fact that the
box should bhe properly shaken.

The CHairRMAaN: Yes, and that it is not a perfunctory job.

Mr, MacNEILL; There is a consequential change at page 178, I refer to
subclause (9). It should read: “sections 49, 50, 51 and 53",

. Hon_. Mr. ASELTINE: Where is that?
The CHatrrMAN: Line 10 on page 178,
Hon, Mr. ASELTINE: Oh, yes.

The CHalRMAN: That is a conseguential change as to renumbermg Is
that approved? :
Some Hen. SENatTeoRs: Carried.

The Caammaw: Well, then, with that approval we have approved in sub-
committee of clauses 498 to 539 inclusive, and we have now approved of
clause 540 at page 187.

.Some Hon. SENaTORS: Carried.

The CHalRMaN: Then there are 'clauses 541 to 553 inclusive which were
approved by your subcommittee without change.

Some Hon. SENaTORS; Carried,

The CHAIRMAN: We amended clause 554 as follows: “page 191, line 7—
after the word ‘judge’ insert the words, ‘in any case tried without a jury,’”.

Otherwise we did not know how a judge was going to reserve his decision
and give it later in a jury trial, and in the meantlme the jury had’ brought in
its verdict and it has been recorded,

‘Bome Hon. SENATORS: ~Carried.

The CHAIRMAN: We approved clause 555 without any change.
Some Hon. SENATORS: Carried.

-
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The CHAIRMAN: Next is clause 556—Separation of jurors except in capity)
cases. This deals with keeping jurors together during the conduct of a trial,
We wanted to make it clear that this limitation on conversation or com.
munieating did not apply to the officer in charge or among themselves, There-
fore we added the word “anyone” after the words “other than himself gp
ancther member of the jury”. It would now read: T

(2) Where permission o separate cannot be given or is not given. -

* the jury shall be kept under the charge of an officer of the court as the
judge directs, and that officer shall prevent the jurors from communicat. ...
ing with anyone other than himself or another member of the: juryss,
without leave of the judge. Lt

Hon. Mr. Goutn: It clarifies the situation.
" The CHMRMA:{: That is right.
Some Hon. SENATORS: Carried.

The CHarRMAN:  Your subcommittee approved of clause 557 withou 3
change. You may find something atnusing in some of these changes, but-it:
does indicate that we examined the phraseology of each section very carefully, .
Where we thought it was out of line or not sufficiently clear we felt it was our,
job to make it so, and we did so. . Lo

Some Hon. SENATORS: Carried.

The CHAIRMAN: We amended clause 558 by _deleting the. word-
“prosecuior” and substituting therefor the words “Attorney General or counsel -
acting on his behalf”, This is to be found at line 25 on page 192, RS

Some Hon. SENATORS: Carried. : B

The CHAIRMAN: Next are clauses 559 and 560. These were approved by -
your subcommitftee without change. R

Some Hon, SENATORS: Carried.

The CHamrman: Next is clause 561, which reads: “The taking of the -
verdict of a jury is not invalid by reason only that it is done on Sunday.or.
on a holiday.” . _ _ o o

That presented a practical problem. When the jury comes in and you
receive their verdict, what can you do? Under this section that is all you can
do, just receive it. If the verdict is a verdict of acquittal, the judge should be -

. able to do the things that are incidental, and that is to discharge the jury and

the prisoner. We have amended the clause in line 9 by inserting after the
word “jury” the words “and any proceeding incidental thereto™. - T

Some Hon. SENATORS: Carried. '

The CHaRMAN: Clauses 562 to 568 inclusive were approved by your‘ '
subcommitiee without change. ' '
Some Hon. SENATORS: Carried.

-'  The CHAIRMAN: We approved clause 569 but we call your attention fo
the change in the present law as affected by subsection (1): *“An accused
charged with an indictable offence may be convicted of an offence punishable -
on summary conviction.” .
We are drawing your attention to that, but we have approved that clause.
Some Hon. SENATORS: Carried. IR

The CHamRMAN: Now, as to page 195, we struck out section 570 of the
bill and then, of ecourse, we had 1o do some renumbering. We renumbered
by making subclause (4) of clause 569 a new clause 570. Does that carry?

Some Hon, SENATORS: Carried. '
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The CHaRMaN: The committee recommends that clause 570, be struck
out. This clause was taken from the English larceny law and was thé law
in Manitoba so far as subclause (1) is concerned. The subcommittee recom-
mends that it be struck out as unnecessary. '

Hon. Mr. DAVIES It will not affect the Manitoba law in any way?

The CHAIRMAN: No and it will not affect the Criminal Code in } any way.
I think that is a safe statement Senator Roebuck? :

Hon. Mr. Roesuck: I think so. . :

. Clauses 571 to 573, both inclusive, were approved without any change.

Hon. Mr. Roesuck: Did we not change the side heading there?

Mr, MacNEILL: Yes, sir, but we dd not need a committee amendment for
that. That is just an editorial change, -

The CHAmRMAN: In clause 574, page 196, line 12 after the word “conmc-
tion” we inserted “in Canada”. The purpose of this section is to make a
certificate of previous conviction acceptable as evidence,

Hon. Mr. RoEBUCK: If it is a certificate purporting to be signed by the person
who made the convietion or by the clerk of the court, provided the conviction
wag made in Canada, it would be acceptable, but we did not want to extend
that to cover certificates from courts in the United States or elsewhere, _

The Cnarrmawn: We thought we would simplify the matter so far as
Canadian courts are concerned, but we would require stricter proof of con-
_ victions elsewhere.

The amendment was carried.

The Cuamman: Clauses 575 to 580, both inclusive, were approved by the
committee. Carried.

.Now we come to Part XVIII, Appeals—Indictable Offences. Ciauses 581
to 588 were approved without any change, Carried.

In clause 589 we made certain changes. On page 200, at lines 36 and 37,
we struck ouf the words “necessary or expedient.” ‘We thought it was
sufficient to say that the court of appeal may order these various things set
out here where it considers it in the interests of justice, and that it was not
‘necessary to say “where it considers it necessary or expedient in the interests
of justice”.. And on page 201 we inserted a new subclause (2). On that page
you will see there is provision for hearing of witnesses in certain circumstances
on the appeal. We thought the procedure and the rights of the .parties,
particularly of the accused person or the convicted person, as the case may be,
should be absolutely clear.. If any witnesses are being called he should have
the right of either examination or cross-examination, And where an inguiry
is directed by the court of appeal because the matter is too technical or too
involved for them to spend the necessary time upon it, and they appoint a
commission, we thought that all the rights of the litigants should be made
perfectly clear, namely, that they have the right to examme and e¢ross-examine.
That is what we have done here. Carried.

Clauses 580 and 591 were approved by the commn;tee without any
change, Carned

 In clause 592, on page 202, we made some change. Under the present law
there are. three grounds of appeal. If I misstate anything Senator Roebuck
will check me. .

Hon. Mr. ROEBUGK If T can catch you I will,
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The CHaRMAN: One of these grounds of appeal is that the verdict iy
unreasonahble and cannot be supported in evidence, Another ground is that
there was some wrong decision on a point of law by the court of first instance.
and the third ground is that there has been a miscarriage of justice. No“;
this bil! went on to provide that nothwithstanding these grounds of appeal, if
on consideration of ali the facts in evidence the court concluded that there \"vas
no substantial miscarriage of justice it might still dismiss the appeal. That dig
not appear to be logical. In the first place, if a verdict is unreasonable and -
cannot be supported in evidence, the appeal should be allowed. Otherwise
you are saying in the same breath thai the verdict is unreasonable and cannot.
be supported in evidence, but there has been no substantial wrong or mis< .
carriage of justice. . And how can you say that? And if you say there
has been a miscarriage of justice, how can a court find that there has been
no substantial wrong and that therefore the appeal should be dismissed? -,
So we think the authority to dismiss an appeal on the ground that there has .
been no substantial wrong or miscarriage of justice should be limited to -
“where it is found that the court of first instance has made a mistake on as,
question of law. We think that the effect of a mistake on a question of law-
can be weighed by the court of appeal. It may be felt that the decision.on
the guestion of law did not affect the way the evidence went in or the jury's
determination of the case and in these circumstances the court of appeal can
decide that there was no substantial wrong. - .

Hon. Mr. RoEsuck: That clause has been the béte moir of every appeal. _
It has been the cause of very loose work by appeal courts. ‘The amendment
. was carried. ' :

'--{ .- The CHAIRMAN: C'lauses 593 to 601, both inclusive, were approved without
change. Carried. . -

+ - Now we come to Part XIX, which is purely pracedural. We approved clauses

602 to 619, both inclusive, . . .

Hon. Mr. Roesuck: I call Mr, MacNeill’s attention to the fact that at the

bottom of page 205, after the very last word, there is a period, but it ought to’

be a comma, That is purely editorial. S
The CHATRMAN: That is right. We have got that marked..

Hon. Mr. Davies; Is there much change from the present Code in this
chapter? o _ o _
" The CHAIRMAN: ¥Yes, The procedural sections have certainly heen stream-
lined, condensed, made workable and easy to follow, I think an excellent
job has been done. When I say that I am referring to what was done by those
who were charged with the job of drafting this bill—that is, what was done
before the bill came to us. Carried. ' S '

Now we are on Part XX, which deals with punishments, fines, forfeitures,

. costs and restitution of property. Clauses 620 to 629 were approved without any
change. Carried. ' _ . .

In clause 630 we have made some.changes, The first two amendments that
you see there are simply to strike out the word “or” in line 37, on page 217,
and to add the word “or” in line 42 on the same page.® The third amendment
is the insertion of a new paragraph in subclause (3}, as follows:
(d) property in respect of whith there is a dispute as to ownership or
right of possession by claimants other than the accused. _J
‘That subclause (3) deals with cases where an order shall not be made in
respect of property which has been involved in the proceedings, whatever they
are. Carried. . : : : :

T
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\ -
Clauses 631 to 637, both inclusive, were approved without any change.
Carried,

Clause 638 was amended by striking out paragraph {z)-which requires that
a court which suspends the passing of sentence may prescribe conditions of
recognizance: “the accused shall pay the costs of prosecution or some portion
thereof within such period and by such instalments as it may direct.” Wa
thought that if a person merited suspended sentence, he should not be required
to pay something for the privilege of getting his sentence suspended therefore, _
we struck out paragraph (e} of subsection 2 of section 638.

Hon. Mr. BURCHILL Is that new, Mr. Chairman?-

The CHAIRMAN: I am not clear on that.

My, Morrar: Your amendrment changes the law

The CHAIRMAN: Paragraph (a) already exists in the law. The siriking
out of it changes the law, and seems logical o us.

Some Hon. SENATORS: Carried

The CHAIRMAN: That involves relettering of paragraph (b) and (c) to read
(a) and (b).

Then come clauses 639 to 653, both mcluswe, which your commlttee
approved thhout any change.

‘Gome Hon SENA'!.‘DRS Carried.

The CHAIRMAN We passed clause 654, but we ¢all attention to the fact
that the present provision of section.1034 (1) of the code has been changed by
dropping the provision that pension payments cease where a person is convicted.
If you will look at section 654 you will note that it deals with a person holding
public office convicted of treason or an indictable offence for which he is
sentenced to death or imprisonment for a term exceeding five years, that the
office forthwith becomes vacant. The section, as I understand it, provides that
the pension payments cease. :

Hon. Mr. Davies: The pension contmues :

The CHAIRMAN: It is not forfeited.

Hon. Mr. Davies: Does this mean that if a man is sent to the penitentiary
for five years he might still get the o0ld age pension at that time? -

The CHAIRMAN: No; we are dealing with the pension that accrues from
his position or employment, and to which he contributed. Why should we take
that away from him? This section as drafted made that change and we
approved of it, and we call your attention to it.

Then as to sections 655 to 658, both inclusive, we approved of those without
any change.

Some Hon. SENATORS: Carried.

-

The CHAIRMAN: Next is part XXI preventwe detention. We approved
of clauses 659 to 667 without any change. ' o

Some Hon SENATORS Carried.

The CHAIRM&N‘ Part XXII effect and enforcement of recogmzances. We
approved of clauses 668-669 without any changes. :

Some Hon. SEnaToRs: Carried.
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The CHAIRMAN: We amended clause 670 by inserting subclause (4): '

the provisions of section 669 and subsections (1), {2} ang (3) of
this section shall be endorsed on any recognizance entered mto pursuant
to this Act:
That is to make the surety fully realize what his pomtmn is; we thOught
these conditions should be endorsed on the recognizance.
& Some Hon. SERATORS: Carried.

The CHamman: Then as to sections 671 to 678 _we appfoved o.t those
without any change. _ . '

Some Hon. SENATORS: Carried.

The CHalrRMAN: In clause 6§79 we made some changes In this instanes .-
~we were dealing with the circumstances of default, after a recognizance hag -
been entered into. The present code contains provision for the committal of the
surety when the security which was put up does not realize the full arnount of .
the recognizance. SRR
Hon. Mr. RoEBucK: -1 hope honourable gentlemen will all read thls and
be familiar with it when they are next called upon to be bailsmen for somebody. '_
The CHAIRMAN: That would be an excellent idea. We have made this
change in the procedure, which was an ex parte procedure under which the
Crown would get a committal order, and after a man was in jail, procedure
was provided for in the bill under which he might then make application to :
the Crown to get out of jail or to establish some condition under which he -
might be released. .We felt that all that should be dealt with at the time he -
was committed. There might well be circumstances which did not warrant his .
being committed to jail. Why should he be put in jail, and then try to get
out. Instead of an ex parte order for committal of the surety, we felt he should.
" have the right to argue the question as to whether or not in all the circumstances
he should be committed. It is an ameliorating section, and under the cir--
cumstances we think it is fair. I can conceive of a case where a man might put’
up shares which had a definite market value, and by the time the person-for:
whom he had entered into a recognizance had disappeared and his security was
forfeited, the market value had dropped. That person had nothing to do with
the dropping in value of the shares; he put them up in good faith, and he may
have had no other assets. In those circumstances to commit him to jail and
then provide the procedure by which he might get out iz, we felt, a 11tt1e
unfair. We thought that the matteér should all be settled at one time.

Hon, Mr. ROEUCE: It might even happen that he was not the right man_. )
SBome Hon. SENATORS: Carried.

The CHAIRMAN: We come now to part XXIII, extraordinary remedles.' '
"We approved of clauses 680 to 688, without any change.

Some Hon. SENATORS: {Carried.

The CHaIRMAN: To clause 689, we made certain changes there, . At line
5 we struck out the words “make it a condition of”. I will read the section:
“where an application is made to quash a conviction, order or other proceeding
made or held by a magistrate acting under Part XVI or a justice on the ground
that he exceeded his jurisdiction, the court to which or the judge to whom -
the application is made may in quashing the convietion, order or other pro- .
ceeding, order that no civil proceedings shall be taken against the justice or:’
magistrate or dgainst any officer who acted under the conviction, order or other--_"-
prpceedmg or under any warrant issued to enforce it

Some Hon SENATORS: Carned
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Hon. Mr. Roeevck: I don’t like conditions attached to justice.
The CHamrMAaN: Clauses 690 and 691 we approved without any change _
Hon. SENATORS: Carried.

- The CHAIRMAN: We come now to Part XXIV, dealing with sum.mary con-
victions. .
Clauses 692 to 701 we approved of without any change in subco:rmmttee
' Hon. SENATORS: Carned : o
_The CHAIRMAN: Clause '?02 on page 241, we amended line 14 by adding,
after—
' The burden of proving that an exception, exemption, proviso, .
excuse or qualification prescrbied by law operates in .favour of the
defendant is on the defendant, and the prosecutor is not requlred——
the words
' except by way of rebuttal A _
Because in the first instance the accused person might offer enough evidence
1o salisfy and meet the presumption, and then we did not want to shut out
the prosecutor; the prosecutor Would be free then to adduce evidence by
rebuttal. .

Hon. SENATORS: Carned.

The CrateMan: In clause 703 the subcommittee made no change
Hon. SENATORS: Carned

The CHAIRMAN: Clause 704, page 242, line 9, we inserted an “or” after
the word “negatived.” That is a technical change ’
Hon., SENATCIRS' Carried.

The CHAIRMAN C!auses 705 to 707 we approved of in subcommittee w1th-
out any change.

Hon. SENATORS: Carmed.

The CHAIRMAN:  Clause 708, we made the same kind of an amendment as
we made earlier; that is, striking out the words “but it is not necessary for
the witnesses to sign their depositions.” We think it is wholesome that they
should be required to sign them, -

Hon. SENATORS?_’_ Carried.

‘The CHAIRMAN: Clauses 709 to 723 we approved without any change.
Hon, Mr. Davies: On section 709, “The prosecutor is entitled personally
to conduct his case.” Is that permissible in any court?
- The CrarrmMaN: This deals with summary convictions. -
Hon. Mr, Roesuck: He is pushed aside when the Crown attorney is there.
He may be entitled to a whole lot, but he does not get a whole loi.
Hon. SENATORS Agreed

The CHAIRMAN’ "Clause 724, on page 250 line 6 we have added the
words “in such amount as the judge or justice directs.” This is the security
to be given by an appellant in appealing a summary conviction, and after
the words “may be required t{o be entered into with one or more sureties,”
we add, “in such améunt. as the judge or justice d1rects,” so as to make it clear
that the judge can settle the amount. -

.Hon. SENATORS: Carried.
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The Chamuay: Clause 725 and 726 were approved by us Without any
change. . :

Hon. Sexarczas:  Carried.

The CHam»isw: Clause 727, pages 251 and 252, we deleted clause 727,
" This is the section which the Minister was discussing last night—“trial de
novo,” and we have preserved the right to the trial de novo, and we have
maintained the provision in the present law under which, with the consent
of the parties, the appeal may be heard on the record, but at the same time
‘we preserve the right to an appellani, the Crown as well as the accused,
- to have the trial proceed afresh. et
Hon. Mr. AszrTing: That is fair enough.
Hon. SENATORS: Carried. ‘

The CHAaMAaN: Clauses 728 to 735 we approved of thhout any change-
Hon, SENATORS: Carned : - T

The CHAIRMAN: Clause 736, on page 255, line 32: we struck out the Word .
“or” immediately before the word “guits”"—this has to do with the procedure °
when the justice dies or quits office—and we have added after the word “office,”
“or is unable o act”. We thought we should cover that case as well. S

Hon. Mr. Rogsuck: Did we not strike out “quits office”?

The CHAIRMAN: No, we struck out the “or’ before “quifs office,”. and
then we put the word “or” afier the word “office” so as to provide for another
recital,—*or is unable to act ” :

Hon. SENATORS: Carried.

The Cratrmaw: Clauses 737 to 748 were approved wlthout a.nY change
Hon. SENaTors: Carried. ' '

" The CHAIRMAN On two of the forms, form 24 on page 280, and form 28, on
page 283, we require the insertion of provisions which give a warning to the.
surety entering into the recognizance as to just what his responsibilities and
duties are, by requiring that the sections of the bill which impose those duties
on him shajl be set forth in the recognizance, in the form.

‘Hon, SENATORS: Carried. '

. Hon. Mr. RogBuck: What happened with regard to page 2607 We-let that
form stand for a report by the Minister. _
The CHaRMAN: No; our last decision was to pass that, and, if the Minister
had anything to say, he would come along and say it. He has not asked for any
change. That is the part that deals with the transitional stage from the old Cade
tb the new Code.

We have an amendment now dealing with the question of an appeal from
. a conviction for contempt. '

Hon. Mr. RoEBUck: Section 8.

The CHAIRMAN: Section 8, which would be added as a sub-clause. May 1
read - this and see if it comphes with what we laid down this morning. We
have added, as subsections (2}, (3) and (4):

“{2) Where a court, judge, justice or magistrate summarily conwcts _
a person for a contempt of court committed in the face of the court,

- and Imposes punishment in respect thereof, that person may appeal

against the punishment imposed.
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"(8) Where a court or judge summarily convicts a person for a .
contempt of court not comimnitted in the face of the court, and punishment
is imposed in respect thereof, that person may appeal - oo
{a) from the conviction, or :

(b) against the sentence imposed. :
(4) An appeal under this section lies to the court of appeal of the
province in which the proceedings take place, and for the purposes of

* this section the provisions of Part XVIIX apply mutatis mutandis.”

‘Hon. Mr. ASELTINE: It sounds all right to me.

" The CHalRMAN: I am wondering where you have an appeal in respect of a
‘conviction for contempt not,committed in the face of the court, the person may
‘appeal from the conviction or against the punishment imposed. Well, can’t he _
appeal against beth? . : : ' .

Hon. Mr. Bourrarp: Not on them both.

Hon, Mr. MacNerLL: If he says that he is not guilty and he appeals the con-
viction, then he can appeal against both. He may say “lI am only appealing the -
sentence”, '

The CHAIRMAN: That is right. -Is that satisfactory?
- Hon. Mr. Roesuck: That seems all right to me.

Some Hon. SENaTORS: Carried. . _ _
‘ The CHAIRMAN: Honourable senators, I think this committee should give a

general instruction to the Law Clerk and those who are working with him to
‘fhake the consequential changes that we may not have got as the result of
some amendments we have made here during the consideration of this bill.
When they are puiting the whole thing together for reprinting they may find
a reference that has gone askew or something like that. I think we should
give them the authority to make the consequential changes where they appear
to be ne'cessary in the revision of this bill for reprinting, :

Hon. Mr, ASELTINE: Agreed, '

. Some Hon. SENaToRs: Carried.
. The CHAIRMAN: Is there anything else? _

Hon, Mr. RoEBUCK: The motion is that the report of the subcommittee be
adopted. I so move. _ ' ' -

Hon. Mr. GouIN: As amended, _ _ ) .

Hon. Mr. RoeBuck: I think that is a proper motion for a member of the
committee to make, ' ' o L

The CHAmRMAN: As amended.

Hon. Mr. RoEBUCK: Yes, as we have adopted it now.

Hon. Mr. CreERAR: I second the motion.

The CHAIRMAN: First of all we have a motion that the report of the sub-
tommittee as amended by this committee be adopted. _ :

The motion was agreed to. _ ) :

The Cuamman: We have been considering the bill in this main committee,
Shall I report the bill with all the amendmients which have been made by this
tommittee? " o _ :

Some Hon. SENATORS: Carried. S

“Hon. Mr. ROEBUCK: Well, then, that presents a problem.

Hon, Mr. ASELTINE: How are you going to do it?

- 881698 - S : '
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Hon. Mr. ROEBUCK: It means that the Law Clerk and the Secretary must
.take out.these amendments. - ¥ou must take out of this report all the amend-
ments that are required to make the Code come inte line with our report, and
that is what goes forward. I would point out to you that that is quite 5 job.
The CHAIRMAN, We want to do if in such a way that the matter can
before the Senate possibly this evening,

~ Hon, Mr. VieN: The report of the committee would contain the amend-
ments that have been made. They may be contained either in the wording of
the report of the committee to the Senate or annexed to the report. S
The CHAIRMAN: Yes.  If this committee adopts the report of the subcoms
mittee as amended as part of its report, then that report can go on o the Senate;
¥ -~ Hon., Mr. VIEN: Yes, we report the bill witlr the following amendments
and the following amendments are contained in the report we have amended,
The CHAIRMAN: Let us put it this way. Let us just make the motion that.
" the bill be reported with the amendments which have been adopted here by
the committee, and then whatever the mechanics are for getting the thing into
the Senate, we will just have to work them out and get them in as quickly as
we can. 1 would hope that the members here will not go technical on us
tonight if the report is presented tonight. I hope they will not say, “Why
- Asn’t this in a certain kind of shape™? We have done the substance of the job.
so let us not balk and hold the thing up because of some technical procedure
which can be remedied by our Law Clerk if we give him the necessary time.
Hon. Mr. VIEN: I surmise we can take that for granted, Mr. Chairman, _-
The CHAIRMAN: Well, T always like to state what is on my mind, '

Eet

 "Hon. Mr. VIEN: Is the committee branch ready to prepare the report for
.- tonight? o _ ' ' T
The CualrMan: I think so. . _ -
Mr, MacNEILL: Mr. Chairman, the bulk of "this report is ready now. We
shall try to get it ready for tonight. . .
- ~ Hon. Mr. BURCHILL: Mr. Chairman, before we adjourn I think as a member
, .. of this general committee I should point out what a great debt we owe to the

.

subcommittee for the job they have done on this Code.
Some Hon. SENaToRs: Hear, hear. : - L
Hon. Mr. BurcHILL: I feel like expressing my- own personal gratitude to
~ each one of them, éspecially to the Chairman for the work he has done in the
. last tworsittings in clarifying these amendments. I want to say to the Chairman
and to the other members of the subcommittee how- greatly indebted we are to
. them for the work they have done. to o o

Hon. Mr. Goumv: Senator Burchill has expressed the feeling of all the
members of the main committee. : S o,

The sitting thereupon adjourned. -

Ay
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APPENDIX “A»

REPORT OF THE SUB-COMMITTEE OF THE STANDING COMMITTEE
ON BANKING AND COMMERCE CONSIDERING BILL O, *
AN ACT RESPECTING THE CRIMINAY, LAW .

1. Your sub- comrmttee has held 15 meetmgs and has conmdere;d the Bill
clause by clause. .

" 3. Your sub-committee recommends a number of changes in the the text
of the Bill. This is not a criticism of the work of the Comm1ssmners who
prepared the draft Bill.

Your sub-committee is of the oplmon that our new Cnmmal Code w;ll.
be a better Code than the one it will replace and a large measure of the
credit for it must be given fo the Commissioners.

. Your sub—comrmttee wishes further to record its appreciation of the great
public service given by the Commissioners in the performance of a laborious
and difficult task. The condensation, rearrangement and clarification of many
of the sections of the present Code will effect a marked 1mpr0vement in the
criminal law of Canada.

3. Mr. A. A. Moffat Q.C,, and Mr. A. J. MacLeod, officials of the Depart-
‘ment of Justice, have asmsted the sub- comm1ttee in 1ts deliberations and have
been present at all szttlngs The sub-committee W1shes to record its apprecia-
tlon of the servmes gwen by these officials,

7. 4. Your sub- commtttee recornmends that the Bxll be dealt wlth as
follows: — .

C‘Iause 1—Approved,

Clause 2—Amended as follows:

Page 3, line 9——delete the words “recorder or” and substxtute there-
for ¢ ‘municipal judge of the city, as the case may be, or a”

.7 Note: Change in wording of the definition, made to conform to a .recent:
Quebec statute,

ol . PARTL I
LR : o GENERAL

Clause 3 to 7, both inclusive;Approved.
Clause 8—Stands for consideration. of the main committee.

NOTE ~This ‘clausg is new, and the sub-committes is of the opinion that
the main commitiee should discuss the question as to whether or not there
should be-an, appeal from a decxston of a judge imposing punlshment for
contempt of court -
Clauses 9 to 41 both 1ncluswe—Approved
Ciause 42—Amended as follows:

Page 17, line 33==strike out the word “other”

Clauses 48 to 45 both 1nc1us1ve——Approved
6816963 '
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PART IL

OFFENCES AGAINST PUBLIC ORDER TREASON AND OTHZR OFFENCES -
7 AGAINST THE QUEEN 'S AUTHORITY AND PERSON

_ Clause 46: Amended as follows: .
1. Page 19, line 2—after the words “Her Majesty” insert ¥, or does her

- any bedily harm tending to death or destructwn, maims or wnunds her,_
or imprisons or restrains her;” R

2. Page 19, line 5-—before 'the word “ass:.sts” msert the word'
“knowmgly

3. Page 19, lines 11 to 14—5tr1ke out paragraph (e) and reletter_'
paragraphs (f) and {g) as paragraphs (e and (f)

' Clauses 47 to 49, both 1nc1u51ve—Stand for the con.alderatmn of the mam-
_committee. o

Clause 50-——Amended as follows: .
1. Page 20, line 37—strike out the word *‘or”
2. Page 20, line 42-—delete the period and insert therefor, “o or™
3. Page 20—insert the following as paragraph (¢) to subclause (1)
“(c) conspires with an agent of a state other than Canada to communiecate
~ information or to d¢o an act that is hkely to be prejudicial tc_: the safe'cy
of Canada "
NoTe: Notwithstanding the recommendatmns with respect to cl:auses 46
and 50, the sub-committee is of the opinion that clauses 4€ to & ES, botk -uc.mﬂe,
should stand for further consxderatlon of the main com:mttee ’ -

Clauses 51 to 54, both mc1u51ve-—~Approved
Clause 55*~—Stands for consideration of the main commlttee
Clause 56—Appraoved.

Clause 57—Stands for con51derat10n of the main committee,

Note: The sub—commlttee recommends the following amendment: Page 21
line 34—insert the word “wilfully” after the word “who"

élauses 58 to 61, both inclusive-——Approved.'

Clause 62—«-Stands for consideration of the main committee.

Nore: The clause deals with the publication of a libel that tends to
degrade, revile or expose to hatred and contempt in.the estimation of the
people of a foreign state any person who exercises sovereign authority over
that state. Libel on a foreign sovereign is punishable at common law as tend~
ing to mterrupt the peaceful relatlons between Her ‘Majesty and the forezgn
-sovereign. - -

Clause 63—Ammended as follows L . L
Page 23, line 20-—insert the word “wilfully” after the word “who

Nore: The amended clause stands for consideration of the main commlttee
The question to be determined is whether ‘offences in relation to members of
the R.C.M.P. are to be treated the same as offences in relation io members
of the Armed Forces. . _ : - . -
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Clauses 64 to 71, both inclusive—Approved.

Clause 72-—Amended as follows:
Delete the present clause and substitute therefor the followmg
“72. Every one who

(a) challenges or attempts by any means to provoke another person to
fight a duel,

(b) attempts to provoke a person 1o challenge another person to fight
a duel, or
(c} accepts a challenge to ﬁgh-t a duel
is guilty of an indictable offence and is liable to. 1mpr1sonment for two years.”

Note: The subcommittee recommended last year that this clause be struck
out as being archaic. As the clause stands in the.Bill, to accept a challenge fo
fight a duel is not an offence. Upon reconsideration of the clause this year, it
is recommended that it be retained but that it be made an offence to aceept
a challenge to fight a duel, and that is accomphshed by the 1nsert1on of para- -
graph (c) in the amended clause. .

Clausgs 73 to 78, both mc1u51ve--Approved.

Clause 79——Amended as follows: - ' _ o
" Page 27, line 27—delete the word “other” and substltute there!or “any
other dangerous””

Note: This clause has been redrafted since it appeared in Bill H#® of last
session, as the result of representations made to the Justice Department by
persons and organizations who use explosaves in thelr busmess operatlons
Clause 80—Amended as follows:

Page 28, lines 3 to T—delete paragraph (a) and subshtute therefor
the following:

“{g) makes or has in his possession or under his care or control an explosive
_ substance that he does not make or does not have in his possession or
under his care or control for a lawful purpose, or”

Clauses 81 to 98, both inclusive—Approved. -

. P,AR'I‘_III.
OFFENCES AGAINST THE ADMINISTRATION OF LAW AND JUSTICE. ,
Clauses 99 to 103, both inclusive—Approved.
Clause 104—Amended as follows: : e '
Page 38, line 10—delete the word “or” and subst1tute therefor "to” .
Clauses 105 to 116, both 1ncluswe--Approved ‘

Clause 117—Amended as follows: T

Page 40, line 37—delefe the words “evidence for the purpose of” and___

substitute therefor “anythmg w1th mtent that 11: shall be used as evidence
in” R . . .

Note: The insertion 6f the words quot_ed i'n__j;k}_e 'clau'se was _recorm_nended by.
he subcommittee last: sessmn '

e

louse 11 S—Approved
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Clause 119—Amended as follows:
Page 41, line 28—strike out the word “or” °

Clauses 120 to 129, both inclusive—Approved.

o o PART IV.
1;-. .. SEXUAL OFFENCES, PUBLIC MORALS AND DISORDERLY CONDUCT

Clauses 130 to 133, both inclusive—Approved.

Clause 13¢—Amended as follows: o Y
«..-Delete the present clause 134 and substitute therefor the following: = :
" %134, Notwithstanding anything in this Act or any other Act of the .-
+ - Parliament of Canada, where an accused, is charged with an offence under..
¢ . section 136, 137 or subsection (1) or (2) of section 138, the judge shall, if .
‘ w. the only evidence that implicates the accused is the eviderice, given under
' oath, of the female persen in respect of whom the offence is alleged to have-.
been commitied and that evidence is not corroborated in'a material particu-
lar, instruct the jury that it is not safe to find the actused guilty in the
absence of evidence that corroborates, in a material particular, the evidence
. of that female person, but that they are entitled to find the accused guilty
" if they are satisfied beyond a reasonable doubt that her evidence is true”

.+~ Note: This clause was redrafted to provide that where an accused is’
charged with an offence mentioned in the section, the evidence of the female -
complainant must be corroborated in a material particular, and that the judge
-must instruct the jury that it is not safe to convict in the absence of such
evidence. S | | o

Clau_sés 135 to 145, both inclusive;Approved.
Clause 146—Amended as follows:

© ¢ " Page 47, line 40—after the word “vessel” i_ﬁsert the words “engaged in -
the carriage of passengers for hire,” ' '

st

- Clauses 147 to 152, both ‘inclusive—Approved. -

Clause 153—Amended as follows:

Page 50, line 15—after the word “scurrilous” insert the following:
“but this section does not apply to a person who makes use of the mails
for the purpose of transmitting or delivering anything mentioned in sub-
section (4) of section 151.” L co S e

Clauses 154 to 156, both inclusive—Approved.

Clause 157-~Amended as follows: o _
1. Page 51, line 4—strike out the words “or is likely to endanger”
" 3. Page 51, line 5—strike out the words “or is likely to render”

s o 3. Page 51, lines 8 to 12—delete subclause (2) and substitute the

Coe Bellowing: o o 0 e D s Sl T T ) N
) “(2) No proceedings for an offence under this section shall be

., -.. commenced more than one year after the time when the offence is
- W R G1aped to have been committed.” S o Cr
Note: The new subclause (2) restores the limitation that is now in effect
. under subsection:(7) of section 215 of the Code. : e e

—
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Clause 158—Approved.

Clause 159—Amended as follows:
Add the following as subclause (3}:
“(3) No proceedings shall be commenced under this section without
the consent of the Attorney General.” :

NoTE: The subcommittee is of the opinien that no prosecution should be
commenced under this section without the leave of the Attorney General
Clauses 160 to 167, both mcluswe—Approved

PART V.
DISORDERLY HOUSES, GAMING AND BETTING
Clauses 168 to 173, both inclusiv&#Approve_d.

Clause 174--Amended as follows:

1, Page 58, lines 26 and 27—strike out the words “and section 5§ of

the Canada Evidence Act applies in respect of a person to whom this
section applies”

2. Page 58—msert the followmg as subclause (3): *“{3) No evidence
that is given by a person under this section may be used or received in
evidence in any criminal proceedmgs against hun, except proceedings for

e perJur}r m gwmg that evxdence . : :

Clauses 175 to 184 both mcluswe-Approved

PART VL
M K . o ' . . I .
OFFENCES AGAINST THE PERSON AND REPUTATION

Clause 1 85—Approved

Clause 186—Amended as follows

1. Page 67, lines 32 to 38—de1ete subclause (2) and subshtute the
following: ) o . o . .
" Offence. S ' -

. “(2) Every one comm1ts an offénce who, bemg under a legal duty.

'within the meaning of subsection (1), fails without lawful excuse, the

proof of which lies upon him, to perform that duty, if .

'(a) with respect to a. duty 1mposed by paragraph (a) or (b) of sub-
section (1), :

{i) the person to whom the duty is owed is m dest1tute or necesmtous
circumstances, or-

. (it} the failure of the person io whorn the duty is owed, or causes

- or is likely to cause the health of that person to be endangered
permanently; or’

(b) with respect to'a duty ]InpOSEd by paragraph (c¢) of subsection (1),

. the failure:to perform the duty endangers the life of the person to

- whom the duty is.owed or causes or is’ 11ke1y to cause the health of that
persora 1o be m;ured permanently. = S . .
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Punishment. ' o L

(3) Every one who commits an offence under subsection (2) is gunty
of ) - .
(¢) an indictable offence and is liable to imp‘risdnme;nt for two years; or
(b) an offence punishable on summary conviction.” '

.- Note: This clause was considered last session and it was pointed out that
destitution or necessity of the person injured was a prime element in the offence
The purpose of the amendment is to make this clear. - . :

2. Page 68, line 1—Renumber subclause (3) as (4).

Clauses 187 to 190, both inclusive—Approved.

Clause 191-—Amended as follows: - T
Page 69, lines 1 to 9—delete clause 191 and substitute the following: T
“Criminal negligenée.”' : - - g
#1091, (1) Every one is criminally negligent who

(@) in doing anything, or Sl T e
(b) in omitting to do anything that it is his duty to do,
shows wanton or reckless disregard for the lives or safety of other persons,
. “Duty.” | oy S
R (2) For the purpeses of this seétion, “duty”’ means a_'_duty imposed-
by law.” e _ I
 Clauses 192 to 194, both inclusive—Approved. =~ © - - el
Note: re Clause 194 (6)-This provision was section 221 in the Code of )
1892 and clause 168 in the English Draft Code. The Report of the Imperial
Commissioners, at p. 21, says: _ o _
_ Perjury may be made the means of committing what amounts mbrally
to murder or robbery of the worst kind, and it appears o us that in such
_.cases the present maximum punishment (seven years’ penal servitude) is
not sufficiently severe. - - - R : e :

Therefore, they provide in clause 120 that perjury committed to procure the -
. conviction of any person for an offence punishable with death or penal servitude - -
should be punishable with penal servitude for life. The Code of 1892 (section ~
146) adapted this to “any crime punishable by death or imprisonment for seven .
years or more” and this is the present provision (section 174). The Bill (clause
113 (1) ) makes perjury punishable with imprisonment for life if it is com-
mitted to secure conviction of a capital offence, otherwise the penalty of -
- fourteen years applies, ' o T _ .
Blackstone (4 Comm. 196) says: -~ . - R N

.~ There was also by the ancient common law, one species of killing held

to be murder, which may be dubious at this day: as it hath not been an-

.. instance wherein it has. been held to be murder for many ages past; I mean
by bearing false witness against another with an express premeditated

. - design to take away his life, so as the innocent person be condemned and .
. executed. .The Gothic laws punished in this case, both the judge, the wit- -
nesses and the prosecutor . . . . And among the Romans, the lex Cornelia,
~de.sicariis, punished the false witness with death, as. being guilty of a
. species of assassination. - And there is no doubt that this is equally murder -
"._in foro conscientiae as killing with a sword; though the modern law (to
. avoid the danger-of deterring witnesses from giving evidence upon capital -

E ]
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prosecutions, if it must be at the peml of their own 11ves) has not yet

- punished it as such.

Chitty’s Blackstone, in a note to the above quotat1ons says:

Such a ‘distinetion in perJury would be more dangerous to society,

. and more repugnant to prmcxples of sound policy, than in this instance
the apparent want of severity in the law. Few honest witnesses would.
venture to give evidence against a prisoner tried for his life, 1f thereby

they made themselves liable to be prosecuted as murderers .

Clauses 195 to 213 both 1nc1u51ve—-Approved
Clause 214—Amended as follows:"

Page 73, line 19—after the word “hirth” 1nsert the words ‘as a result

thereof,”

Clauses 215 to 220, both incIusive—Approved

}
3

Immediately before clause 221—Insert the heading “Automoblles”, “Dangerous

Places and Unseaworthy Sh1ps"
Clause 221——Amended as follows

1. Page 75, line 4—after the word “assmtance” insert the words “where.

any person has been injured”

2. Page 75, line 10—-after the word “assmtance” 1nsert the words’

“where any person has been injured”,
Clauses 222 to 225, both inclusive-—Approved.
Clause 226—Amended as follows:

’ Page 77, line 1l—after the word “who" insert * w:thout lawful

excuse”
Clause 227—Approved.
Clause 228—Amended as follows:

1, Page 77, line 26—delete the word “or” and subst1tute ‘therefor the

~ word “and”

2, Page 77, Ime 31———delete the word “or” and substltute therefor the

word *and” ST
Clauses 229 to 26 T—Approved._ o ..
PART VII,

OFFENCES AGAINST RIGHTS OF PROPERTY

Clauses 268 to 297, both mcluswe—Approved
Clause 298—Amended as follows:

Page 98, line 9—after the ‘word “office” msert the word “or

w

Clauses 299 and 300—Approved
Clause 301—Amended as follows:

_l

1. Page 99, llnes 1 to 13 are deleted and the following subshtuted

therefor:

(b) was stolen w1thm twelve months before the proceedings were’ com-

menced
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and that evxdence may be considered for the purpose of proving that the .
accused knew that the property forming the subJect—matter of the pro-
ceedings was stolen property.”

2. Page 99, line 22—delete the word “obtamed" and substltute there-.
for the word “stolen” . _ :

Clauses 302 to 315, both 1nc1u51ve—Approved

Clause 31 6-—Amended as follows: :
Page 104, lines 20 and 21—delete paragraph {a) and substltute theregc.r
the followmg A
“(a) a letter or writing that he knows contains a threat to cause death.
. or mgury to any person; or”? . :

Clauses 317 to 321, both inclusive—Approved.
PART VIIIL.
° FRAUDULENT TRANSACTIONS RELATING TO CONTRACTS AND TRADE

Clauses 322 to 343, both inclusive—Approved. .

Clause 344—Amended as follows:
: Page 115, line 37—strike out the words “or by any other means”

Clause 345—;APProved

_Clause 346—Amended as follows:
Page 116, line 31—strike out the word "undue

Clauses 347 to 364 both lncluswe—-—Approved

Clause 365——-—Amended as foilows:

~ Page 122, line 18——after the word “railway” insert the words “that "
.. is a common carrier,” . . :

' Clauses 366 to 369 both 1nc1u51ve—Approved

PART IX,
WILFUL AND FORBIDDEN ACTS IN RESPECT OF CERTAIN PROPERTY
Clauses 370 to 390, both inclusive~-Approved.
| PART X.
OFFENCES RELATING TO CURRENCY

Clauses 391 to 405, both 1nc1uswe—-Approved

Note: This Part was consldered and approved by the subcommittee last
session. No change has been made in the Part since that approval was given.

PART XI. A -
,' AT’I‘EMPTS-CONSPIRACIES—ACCESSORIES '

_ Clauses 496 to 412, both mclusxve—Approved

-
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PART XII.
JURISDICTION,

Summary of principal changes effected by the Bill in respect of procedure.

The parts relating to procedure have been to a great extent rearranged
and consolidated. The procedure has been set out in clear and concise terms,
and technical terms more properly applicable to the old complicated English
procedure on indictment, have been eliminated wherever possible. Many pro- .
visions dealing with specific offences have been placed with the clauses creating
. the offences thus confining the procedural Parts to provisions which are of

general agplication. L S : :

Space does not permit a review in detail of all that has been done, but it
is felt that the following matters may usefully be mentioned:

(@} The provisions relating to the attendance of witnesses, now scattered
throughout the Code, have been gathered into Part XIX which is new.

{b) the number of offences, which under section 583 of the present code

' must be tried by a judge and jury in the Superior Court, has been

- reduced to some extent. We have thought it best to restore to this

category the offence of judicial corruption, of which we are advised

_there has been no reported case, but the accused will under the Bill

have the right to elect non-jury trial in eases of corruption of enforce-

. ment officers, frauds on government, breach of trust by public officer,

munieipal corruption, selling offices, rape, attempted rape, defamazatory

- . libel and certain other offences relating to attempts, accessories after
' the fact and vonspiracy. :

(¢} Clause 421 (3) incorporates a change to permit a court, at the request
of the accused, to take into account offences which he admits other than
those charged, including offences committed in ancther province; This.
adopts a practice common in England. :

(d) Provision is made whereby an accused who is before a justice
‘empowered only to hold a preliminary inquiry and commit the accused
for trial may, if the evidence warrants committal, make an election

. immediately. Means are provided for fxing an early date for the
trial. Towards the same end, it is provided that the justice shall
remand the accused to a magistrate at once, if the case is one in which
a magistrate has absolute jurisdiction, The right of the accused to
re-elect has been preserved. o '

(e) Provisions for the non-jury trial of indictable offences now existing in
Part XVI (Summary Trials) and Part XVIII (Speedy Trials) of the
Code have been combined in Part XVI of the Bill,

(f) The number. of offences which may be tried under Part XVI of the
Bill is increased. Those which must be tried in the Superior Court
with a jury are treason, piracy, homicide, trade combinations and cer-
tain related offences.” - - S R .

(9) The absolute jurisdiction of magistrates under Part XVI of the Bill

~ has ‘been increased to include offences in respect of lotteries and

_ attempts to obtain property by false pretences where the value of the

_ property does not exceed $50.00. R ' o

{h) Certain special pleas {such as autrefois convict and autrefois acquit)
which now are decided by the jury will, under the Bill, be decided by
the judge., The reason for this is thai the test is not the identity of
facts but the identity of offences in law, o

(i) Under the Bill the trial of an issue of insanity may take place on g

- non-jury trial as well as o 2 trial in the Superior Court.’
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(i} The provision requiring the consent of the prosecuting counsel befora
sentence can be suspended is not continued.

(k) Section 1065 of the Code relating to the execution of sentence of
- .death has been changed to permit the establishment of a central place
of execution in the proviace.

(1) As preventive detention is essentially a matter of punishment, the Bill
provzdes that it is to be decided by the judge, or if it arises on a non-
jury trial, by the judge or magistrate. It will no longer be permittedg -

- to allege in a charge that the accused is an habitual eriminal and the
“application for imposition of preventlve detentlon may not be made

. without notice' to the accused.

_ (m) Part XXII of the Bill is a complete redraft of the prowsmns relating

to the forfeiture of recognizances, It is designed to provide a uniform
procedure in respect of the forfeiture of a recognizance. Provision is
made {o ensure that upon foreiture of a recognizance; the sureties
shall have an opportinity to be heard before a warrant of comrmttal

- is issued in respect of them,
(n) The practice now existing. of going from Judge to Judge in habeas
. COrpus proceedmgs will not, under the Bill, be possfble Provision for
[ .- . an appeal is substituted. therefor :
(o) In summary conviction proceedings 1nf0rmat10ns may contain more
than one charge, but a separate trial of each charge may be ordered
by the court if that is considered to he necessary in the interests of
... justice.
¢ (r) The provisions regardmg the settmg down for hearmg of appeals in
: surnmary conviction matters have been simplified and the appellant’s
T -f . r1ght of appeal is not to be prejudiced by default other than his own,

1t should be mentioned that the Bill continues in our law the fundamental
principles embodied in the common and statute law that are necessary to
ensure the- fair trial of persons who' are charged w1th chmmal offences
Clauses 413 to 41 6, ‘both mc1u51ve—-Approved o

Clause 41 7—Approved

NoTE:' The ‘sub-committee was 1nformed that the provmce of Alberta
desires that this provision be retained in the new Code
Clauses 418 to 424 both mcluswemApproved

[

PART XIII
- SPECIAL PROCEDURE AND POWERS

Clauses 425 to 428 'both 1nc1uswe~Approved

Clause 429—-Amended as follows:

1. Page 145, lines 27 and 28—str1ke out the words “or any other
‘Act of the Parliament of Canada® .

2. Page 145, lines 32 and 33%-sfr1ke out the Words _“or any other :
_ Act of the Parliament .of Canada,”
Clcmses 430 ancl 431-—Approved '

Clause 432—Amended as fo]lows

1. Page: 1486, lines 33 to 39—-de1ete subclause (1) and substltute the
following: T : :
Detention of things seized... L : :
“{1) Where anything that has been se;zed under sectlon 431 or under
a warrant issued pursuant to section 429 is brought before a justice, he

-~

e
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shall, unless the prosecutor otherwise agrees, retain it or order that it be
detained, taking reasonable care to ensure that it is preserved until the
conclusion of any investigation or until it is required to be produced for
the purposes of a preliminary inquiry or trial, but nothmg shall be detained
under the authoerity of this section for a period of more than three months
after the time of seizure unless, before the expiration of that period,
proceedings are 1nst1tuted in which the subject-matter of detention may
be reguired.” . .
- 2, Page 147—adg the 'fo_llowi_ng as subclause (5): * o
Access to anything seized. ' :
' “(5) Where anythmg is detamed under subsectlon (1), a Judge of '
a superior court of criminal jurisdiction or of a court of criminal juris-
“diction may, on summary application on behalf of a person who has an
. interest in what is detained, after three clear days’ notice to the Altorney
 General, order that the person by or on whose behalf the application
is made be permitted to examine anything so detained.”

3. Page 147—add the :Eollowmg as subclause {6):
Condttwns

“(6) An order that is made under subsection (5) shall be made on
-such terms as appear to the judge {o be necessary or desirable to ensure
. that anything in respect of which the order is made is safeguarded and
preserved for any purpose for which it may subsequently be rEqulred »

NOTE. The cla.use_has been amended to pernut the right. of access to
anything seized under a search warrant under such conditions as may be
determined by a judge or magistrate. It also permits a judge or magistrate
to order the return of anythmg seized, if a prosecutmn is not proceeded with
within three months of the seizure,

Clause 433—Approved.

PART XIV.
'., COMPELLIG A‘BPE&RANCE OF ACCUSED EEFORE A JUSTICE.

Clauses 434 to 446, both inc]usiv*e“—Approved.

: Clause 447-—Amended as follows:

Page 152, lines 21 to 26—delete subclause (1) and substitute the
following:

“#{1) Where a warrant for the arrest of an accused cannot be executed
in accordance with section 445, a justice within whose jurisdiction the
“accused is or is believed to be shall, upon application and upon proof
on oath or by affidavit of the signature of the justice who executed the
warrant, authorize the execution of the warrant within his jurisdiction by
making an endorsement, which may be in Form 25, upon the warrant.”

Note: The amendment requlres proof of the signature of the justice who
Jssued the warrant. The clause as drawn does not require this formality.
The amendment restores the law as set out in the Criminal Code.

Clause 448—Approved '
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PART XV.

PRHOCEDURE OF PRELIMIMNARY INMQUIRY.

Clause 449*Amended as follows:
Page 153, lines 1 to 7—delete the present clause 449 and substitute-
therefore the following: : .

“449. Where an accused who is charged with an 1nd.lctab1e oﬂ'ence is
before a justice, the justice shall, in accordance with this Part, mquu-e
into that charge and any other charge against that person.”

NoTe: The subcommittee is of the opinion: that paragraphs (a), (b) (c}1
and (d) are unnecessary and that the whole matter is covered by the clause
as redrafted. a

Clause 450—Amended as followe ' - : RIS
1. Page 153, lines 33 and 34—delete the words “stood mute" "and
substitute therefor the words “did not elect,” - :

2. Page 153, line 40—delete the words “stood mute” and substltute_
therefor the words “did not elect.” :

NotE: The words “stood mute” are archaic. The sub’committee feels they
shoull be eliminated from the new law. S S .

Clause 451—Amended as follows: _ :
1. Page 154, line 15—after the word “directs” 1nsert the words “w1th-_
out any deposit;’ 2
“ . 2. Page 154, line 24—delete the word “mformant” 'and substltute there-
for the word “prosecutor
3. Page 154, line 44—after the word “adjourned” insert the words
“with the consent of the prosecutor angd the accused or his counsel;”
"4, Page 155, lines 11 to 13—delete paragraph {i)} and substitute there-
for the following: :
-(1) receive evidence on the part of the prosecutor or the accused, as the
case may be, after hearing any. ev1dence that has been given on behalf
""" of either of them:"
5. Page 155, line 18—delete the word “‘answered” and substltute-
: therefor the word “served” '

Clause 452—Appr0Ved

-Clause 453—Amended as Iollows
. Page 155, lines 26 to 29—delete paragraph (¢) of subclause (1) and
substitute therefor the following: '
““{a) take the evidence under vath, in the presence of the accused, of the
witnesses called .
On the part of the prosecution and allow the accused or his counsel -
to cross- examine them; and”

Clause 454—Amended as follows:
Page 156, line 22—1mmedxate1y after “trlal ¥ insert the following:

“You must clearly understand that you have nothmg to hope from any
promise of favour and nothing to fear from any threat that may have been
held out to:you to induce you to make any admission or confession of

. guilt, but whatever_ you now say may be given in evidence against you at
_ Yyour trial notwithstanding the promise or threat.” '
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Clauses 455 to 463, both inelusive—~Approved.

’

Clause 464—Amended as followé: .
' Page 160, line 19—sirike out the word “who”,

Clause 465—Appro ved,

. PART XVI.

#

INDICTABLE OFFENCES—THRIAL WITHOUT JURY.

C_Iauses_ 466 and 467—Approved.

" Clause 468—Amended as follows:
' 1. Page 162, line 38—strike out the words “or stands mute”.

2. Page 163, line 2—delete the words “stood mute” and substitute
therefor the words “did not elect”, ' oo

3. Page 163, line 9—delete the words “stood mute” and substitute
therefor the words “did not elect.” o ‘ ;

. ' . ' . .
Clauses 469 and 470—Approved,

Clause 471 —Amendeq as follows:

_ ‘Page 183, lines 43 and 44—strike out the words “but it is not necessary
for witnesse_s to sign their depositions” '

Clauses 472 and 473—Approved.

Clause 474——-Amended_.as fallows:

. Page 164—immediately after subclause (4} add the following as
subclause (5): . . . S )
Further election.

“{5) Where an accused has elected under sectio\n 450 or 468 to be tried by
. a judge without a jury he may, at any time before a time has been
fixed for his trial or thereafter with the consent in writing of the
Attorney General or counsel acting on his behalf, re-elect to be tried

by a judge and jury by filing with the elerk of the court an election in
writing and the consent, if consent is required, and where an election is
filed in accordance with this subsection the accused shall be tried
before & court of competent jurisdietion with a jury and not otherwise.”

Note: The amendment is to provide that an accused may re-elect under the
section to be tried by a judge and jury. )

-
L

Clauses 475 and 4?6%Approved.

Clause 477—Amended as follows: :

L Page:.'185,_ line 39-—delete the words “stood mute” and substitute there-
for the words “did not elect”

Clauses 478 to 484, both inclusive—Approved.
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PART XVII. R
PROCEDURE BY INDICTME_NT.
Clauses 485 to 487, both inclusive—Approved.

Clause _488—Amended as follows: N .
Page 169, line 31--strike out the words “in Canada”,

‘Clauses 489 to 496, both lnclusrveu—Approved

Clause 49 7—Amended as follows:

Page 172, line 27—after the word “partrculars insert the words "'end B
without restricting the generality of the f0rego1ng, may order the prosecutor
to furnish particulars” L L

_ Clﬂ.uses 498 to 539, both inclusive—Approved.

-' Clause 540—Amended as follows: :
: Page 187, line S—Hnmedlately before the word “shaken" i.nsert the
word “thoroughly” . .
Clauses 541 to 553, both lncluswe_Approved

Clause 554—Amended as follows

Page 191, line 7--after the word “Judge” insert the words ¥, in any case
tried w1thout a Jury

Clause 555—Approved -

Clause 556—Amended as follows:
- Page 191, line 23—after the word “anyone“ insert the words “other
¢ than himself or another member of the jury”

Clause -55?-—Approved;

Clause 558-—Amended as follows:
Page 192, line 25-—delete the word “prosecutor” and substitute therefor
the words “Attorney General or counsel acting on his behalf”

. Clauses 559 and SSO—Approved

Clause 561—Amended as follows: :
Page 193, line 9—after the word “jury” insert the words “and any
pr0ceed1ng mmdental thereto”

Clause 562 to 568, both, inclusive—Approved,

Clause 569——Approved

No:rr: A change i 1n the present law is eﬁ"ected by subclause
- (1). An accused charged with an indictable offence may be cOnv:cted
of an offence punishable on summary conviction.
Page 195, line I—re-number subclause (4) of_clause 569 as clause 570.
Clause 5?0—Str1ke out this clause '
Note:' This clause was. taken from the Enghsh larceny 1aw and was the
1aw in Manitoba so far as subclause (1) is concerned. The subcommrttee :
recommends that' 1t be struck out as unnecessary.

_ Clauses 571 to 573, both inclusive—Approved.
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Clause 574-—Amended as follows:

1. Page 196, line 12—after the word “convlction” insert the words “in
- Canada”

2. Page 1986, lme 15—after the word “conviction” insert the words “in
Canada” :

Clauses 575 to 580, both inclusive—Approved.

PART AVIILL
 APPEALS—INDICTABLE OFFENCES .

Clauses 581 to 588, hoth mcluswe—»—Approved

Clause 589—Amended as follows:
1, Page 200, lines 36 and 37-—stn.ke out the words “necessary or
expedient”

2. Page 201——1nsert the followmg as a new subclause (2};
Rights of parties

“(2) In proceedings under thls sectlon the part;es or thelr counsel
are entitled to examine or cross-examine witnesses and, in an inguiry
under paragraph (e) of subsection (1), are entitled to be present during
the inquiry and to adduce evidence and to be heard.”

3. Page 201—re-number present subclauses (2) and (3) as subclauses
(3) and (4) - . _ L mls
Clauses 590 and 591—-Approved : ' B R

Clause 592—Amended as follows: '
o 1. Page 202, lines 17 to 22—strike ouf subparagraphs (11) and
re-number the subsequent subparagraphs as (i) and (iii)
"~ 2, Page 202, line 27—after the word “in" i.nsert the words “subpara—

. graph {ii} of”-.. ..
3. Page- 203 line 8—after the words “subparagraph iy strike out the
words “or (ii)”

Clauses 593 to 601, bot‘:h inclusive——Approved.
PART XIX.
PROCURING ATTENDANCE or-' WITNESSES

Clauses 602 to 619 both inclusive—Approved.

PART XX.
' PUNISHMCENTS, szs, FORFEITURES,  COSTS AND RESTITU’TION OF PROPERTY.

Clauses 620 to 629, hoth mcluswe—Approved

Clause 630—Amended as follows
1. Page 217, line 37—strike out the word “or”
2. Page 217, line 42-—after the word “committed” add “or"
3. Page'217—insert a new paragraph in subclause (3) as follows:
- (d) properiy in respect of which there is a dispute as to ownership or
~  right of possession by claimants other than the accused.”
48169—7 ' ' : '
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Clauses 631 to 637, both inclusive—Approved.

Clause 638—Amended as follows: :
. 1.. Page 220, lines 40 to 42— stri¥e out paragraph {(a)
2. Page 220, line 43—re-letter paragraphs (b) and (¢} as (a) and
(b), respectively ' '

- Clauses 639 to 653, bath inclusive—Approved.

Clause 654—-Norg: The present proviéion of section 1034(1) of the Code has
been changed by dropping the provision that pension payments cease where a
persen is convicted. L . . '

Clauses 655 to 658, both inclusivc.hApproved_.

PART XXI.
PREVENTIVE DETENTION,

Clauses 659 to 667, both inclusive—Approved.

: PART XXIL
L EFFECT AND ENFORCEMENT OF BEcosmz_mczs.
Clauées 668 and 669—Approved. .
Clause 670—Amended as follows: . ;
" Page 229—insert the following as subclause {4):
#(4). The provisions of section 669 and subsections {1), {2) and (3)

of this section shall be endorsed on any. recognizance entered info pursuant
.. to this Act> - '

' Norg: The requirement that these sections be endorsed on a recognizance
is for the purpose of giving the sureties notice of their responsibilities.

Clauses 671 to 678, both inclusive—Approved.

Clause §79—Amended as follows: C
Page 232, lines 14 to 46—delete clause 679 and substitute therefor the

following: - .

Committal when writ not satisfied. . : . S
“§79. (1) Where a writ of fieri facias has been issued under this Part
and it appears from a certificate in a return made by the sherift that suffi-
cient goods and chattels, lands and tenements cannot be found to satisfy -
the writ, or that the proceeds of the execution of the writ are not sufficient
to satisfy it, a judge of the court may, upon the application of the Attorney
General or counsel acting on his behalf, fix a time and place for the sureties
to show cause why a warrant of committal should not be issued in respect
of them. ' : : o

Notice. ' : o . - . s
© (2) Seven clear days’ notice of the time and place fixed for the hearing
~ pursuant to subsection (1) shall be given to the sureties.

Hearing. . . . . .
©* . {3) The judge shall, at the hearing referred to in subsection (1),
inquire into the-circumstances of the case and may in his discretion .
" (a) order the discharge of the amount for which the surety is liable, or
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(b) Imake any order with respect to the surety and to his imprisonment
that he considers proper in the circumstances and issue a warrant of
cornmittal in Form 24. ;

Warrant of commitial,

(4) "A warrant of committal issued pursuant to this section authorizes
the sheriff to take into custody the person in respect of whom the warrant
was issued and to confine him in a prison in the territorial division in
which the writ was issued or in the prison nearest to the court, until satis-
faction is made or uniil the period of imprisonment fixed by the judge has
expired.

“Attorney General”

(5) In this section and in section 677 “Attorney General” means,
where subsec’clon (2) of section 626 applles the Attorney General of
Canada.”

NorEe: This is a redraft of the .cIause. The purpose of the redraft of the
clause is to provide that where steps are being faken to commit a surety he
must have notice of the application and an opportunity to be heard before a
warrant of cumrmttal is issued. ;

PART XXIIL. -
EXTRAORDINARY REMEDIES.
Clauses 680 to 688, both mcluswe-m-Approved
Clause 689—Amended as follows: :
1. Page 237, line 5—strike out the words “make it a condition of”

2, Page 237, line S—Jmmedxately before the word * ‘gquashing” in.sert
the word “in” '

. 3..Page 237, line g—after the word “proceeding” insert, “ordei'"
Clauses 690 and 691—Approved. '

- T PART XXIV.
_ " SUMMARY CONVICTIONS.
Clauses 692 to 701, both inclusive-—Approved.

.Clause 702—Amended as follows:

Page 241, line 14—after the word “requlred" insert, “except by way
of rebuttal,”

Clause 703—Approved.

Clause 704—Amended as follows: :
Page 242, line 9—insert the word “or” after the word _“negatived",

Clauses 705 to ?0_?,- both inclusive—Approved.

~

Clause 708—Amended as follows:

Page 243, lines 37 and 38—strike out the words “but 1t is not necessary
for the w1tnesses to sign their deposltlons”

Clauses 709 to 723 both mcluswe—-—Approved
/

68 169—7§
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Clause 724—Amended as follows:

Page 250, line 6—after the word “made” insert the words “in such
amount as the judge or justice directs,”

Clauses 725 and 726—Approved.

Clause 727—Amended as follows:

Pages 251 and 252—delete clause 727 and substitute therefor the-. |
* following: ' : : ' '

Apnpenl. o S

“737. {1} Where an appeal has been lodged in accordance with this -

-»- Part from a conviction or order made against a defendant, or from an

© -, order dismissing an information, the appeal court shall hear and determine
the appeal by holding a trial de*nove, and for this purpose the provisions

o of sections 701 to 718, insofar as they are not inconsistent with sections 720

- to 732, apply, mutatis mutandis. : S :

Former evidence.. - | SR : C :
" (2) The appeal court may, for the purpose of hearing and determin- '
ing an appeal, permit the evidence of any witness taken before the summary
conviction court to be read if that evidence has been authenticated in
accordance with section 453, and if . -
(a) . the appellant and respondent consent, _ _
(b) the appeal court is satisfied that the attendance of the witness can-
not reasonably be obtained, or ) '
(¢) by reason of the formal nature of the evidence or otherwise the court
- ." is satisfied that the opposite party will not be prejudiced,
and any evidence that is read under the authority of this subsection has
the same force and effect as if the witness had given the evidence before
the appeal court. :

Appeal against sentence. : : .
_ {3) Where an appeal is taken against sentence, the appeal court shall,
unless the sentence is one fixed by law, . consider the fitness of the
sentence appealed against, and may upon such evidence, if any, as .
it thinks fit to require or receive, by order, .
{a) dismiss the appeal, or ) .
(b) vary the sentence within the limits prescribed by law for the offence-
of which the defendant was convicted. '

General provisions re appeals. R _ .
(4) The following provisions apply in respect of appeals, namely,
(a) where an appeal is based on an objection to an information or any
process, judgment shall not be given in favour of the appellant,
. (i) for any alleged defect therein in substance of in form, or

(ii} for any variance between the information or proéess and the
evidence adduced at the trial, : ' :

unless it is shown o .
(iii) that the objection was taken at the trial,
and '

{iv) thét an adjournment of the trial was refused notwithstanding thatl.'
the variance referred to in subparagraph {ii) had deceived or
. misled the appellant; and :
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(b) where an appeal is based on a defect in a conviction or order, judg-
ment shall not be given in favour of the appellant, but the court shall
“make an order curing the defect.”

NoTE: The effect of the amendment is to provide that an appeal in accor-
dance w1th this Part shall be by way of trial de novo.

Clauses 728 to 735, both mcluswe—~Approved.

Clause. 736—Amended as follows: :
- 1. Page 255, line 32—strike out the word “or” immediately before
.the word “qmts”

. 2. Page 255, hne 32~—after the word “office” insert the words “or
1s unable to act,” .

Clauses 737 to 748, both inclusive~Approved. - I

Form 24—Page 280' Amehded é.s follows:

1. After the word *them” in the third paragraph insert the words
“for a peried of or”

- 2. Strike out the words *or until————m—-js discharged in due
course of law” in the third paragraph

3. Btrike out__the fourth paragragh,

Form 28—Page 283: Amended as follows:
-1, Insert “869, 670,” after “638,” in the first line of said form.
2. Add the following 1mmed1ate1y after the first line of said form:

*“{N.B. The provisions of sect1ons 669 and 670 (1}, (2) and (3) must be
- endorsed on a recegnizance. See section 670 (4} ).”

Respectfully submitted. B
_ 'SALTER A. HAYDEN,
Chairman.
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APPENDIX “B»

REPORT or COMMITTEE ON BANKING AND COMMERCE ON BILL 0 An ACT
RESPECTING THE CRIMINAL Law

_TUESDAY, December 16, 1852,

"The Standing Committee on Banking and Commerce to whom was referred

_ the Bill “0”, intituled: “An Act respecting the Criminal Law"”, have in obed-
" jence to the order of reference of 25th November, 1952, examined the said Bill -
and now beg leave {o report the same with the following amendments: — ’

1. Page 3, line 9: delete the words “recorder or” and substitute therefor
the_words “municipal judge of the city, as the case may be, or a”.

2, Page 3, line 35; insert after “8” the figure and bracket (1).

3. Page 9: insert after subclause (1) of clause 8 the following subclauses: —

“(2) Where a court, judge, justice or magistrate summarily convicts a
person for a confempt of court committed in the face of the court and imposes
punishment in respect thereof, that person may appeal against the punishment -
imposed.

(3} Where a court or judge summarily convicts a person for a contempt
of court not committed in the face of the court and pumshment is 1mposed in
respect thereof, that person may appeal .

{a) from ‘the conviction, ar
(b) against the punishment imposed.

o

(4) An appeal under this section lies to the court of appeal of the province
in which the proceedings take place, and, for the purposes of thxs section, the
provisions of Part XVIII apply, mutatis mutandis”. :

4. Page 17, line 33: strike out the word “cther”,

_ 5, Page 19, line 2: after the words “Her Majesty” insert ¥, or does her any.
bodily harm tending to death or destructlon, maims or wounds her, or 1mpnsons
_or restrains her”.

6. Page 19, lines 11 to 14: strike out paragraph (e}, and reletter paragraphs
(f) and (g) as (e) and (f).
7. Page 19, line 33: delete “f or ¢g” and substitute the following “or .

8. Page 20: immediately after clause 48 insert the headmg “PROHIBITED
ACTS.”

BA.Pages 20 and 21: transpose clauses 4% and 52 and renumber accordingly. '
8B. Page 28, lines 23 to 28; strike out clause 82.

9. Page 20, line 37: strike out the word “or”,

10. Page 20, line 42: delete the period and insert therefor “, or”,

1. Page 20: insert the following as paragraph (¢) to subclause (1) of
clause 50:— : : : ~ .

- “(c) conspires with an agent of 2 state other than Canada to communicate
information or to do an act that is hkely to be prejudicial to the safety
of Canada

~12. Page 21, line 34: after the word “who” insert the word “wilfully™.
13. Page 23, line 1: renumber subclause 5 of clause 60 as clause “61".

-
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14. Page 23, line 1: delete “notwithstanding subsection (4) no person
shall be” and substitute “notwithstanding subsection (4} of section 60 no person
shall be”. . _

15. Page 23, line 17: Renumber clause *61” as clause “62",

16. Page 23, lines 23 to 28: sirike out clause 62. _

17; Page 23, line 29; after the word “who" insert the word Wilfully;’

18. Page 24, line 3: after the words “Canadlan Forces,” add the word “or”.

19, Page 24, line 5: delete *, or” and insert a per1od

2{). Page 24 line 6: strlke out paragraph (c)

- 21. Page 26 lines 2 to b delete paragraphs (a)Y and (b) and substitute
therefor the following:—
“(a) challenges or attempts by any means to provoke another person
to fight a duel, '
(b) attempts to provoke a person to challenge another person to ﬁght a
~ duel, or .

(c) accepis a challenge to ﬁght a duel,”

22, Page 27, line 27: delete the word “other” and substitute therefor the
words ‘any other dangerous . .

23. Page 28, lmes 3 to 7: delete paragraph (¢) and subst:tute therefor the
fo!lowmg —— :
“{a) makes or has in his possession or under hlS care or eontrol an explo-
sive substance that he does not make or does not have in his possession
or under his care or control for a lawful purpose, or”,

24, Page 38 line 10: delete the word “or” and substitute the word *to".

_ 25. Page 40 line 37: delete the words “evidence for the purpose of’ and
-. substitute therefor the words “anythmg with intent that it sha]l be used as
evidence in" :

26. Page 41, lme 28: strike out the word “or”

27. Page 45, hnes 9 to 20: delete clause 134 and substitute therefor the'
following:-— :

“134. Notwrthstandmg anythmg in thls Aet or any other Act of the Parlia-
ment of Canada, where an accused is charged with an offence under section 136,

" 137 or subsection (1) or (2) of section 138, the judge shall, if the only evidence
that implicates the accused is the evidence, given under oath, of the female
person in respect of whom the offence is alleged to have been committed and
that evidence is not corroborated in a material particular, instruct the jury
that it is not safe to find the accused guilty in the absence of evidence that
corroborates, in a material particular, the evidence of that female person, but
that they are entitled to find the accused gu:lty if they are satisfied beyond a
reasonable doubt that her evidence is true.”

28. Page 47, line 40: after ‘the word “vessel’? insert the words “engaged in
the carnage of passengers for hire,”.

*. 29. Page 50, line 15: after the word “scurrilous” add the following words:

“but this section does not apply to a person who makes use of the mails for

the purpose of transmitting or delivering anything mentioned in subsect:on (4)
. of section 151", _
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_- 30. Page 51, line 4:.strike out the words “or is likely to endanger”,
31. Page 51, line 5: strike out the words “or is likely to render”.

32. Page 51, lines 8 to 12: delete subclause (2) and substitute therefor
the following:— _ ) S :

“(2) No proceedings for an offence under this section shall be commenced
more than one year after the time when the offence was committed.”

' 83. Page 51: add the folloWing subelause (3) to clause 159: . o
“(3) No proceedings shall be commenced under this section without the <~
consent of the Attorney General” : '

34, Page 58, lines 26 and 27: delete lines 26 and 27 and substitute therefor
the words “a subpoena”. o o T

_ 3_5. I—I‘age' 5_3: add the following as subclause' (3) to clause 174: - _

" %(3) No evidence that is given by a person under this section may be used -
or received in evidence in any eriminal proceedings against him, except proceed-
ings for perjury in giving that evidence,” . ' '

36. Page 67, lines 32 to 38: delete subclause (2) and substitute therefor
the following: — . . R .

- 4%(2) Every one commits an offence who, being under a legal duty within
the meaning of subsection (1), fails without lawful excuse, the proof of which
lies upon him, to perform that duty, if By o _

{a)} with respect to a duty imposed by paragraph (a) or (b) of
. subsection (1), '
(i) the person to whom the duty is owed is in destitute or necessitous
circumstances, or _ ' _
(ii) the failure to perform the duty endangers the life of the person to
“whom the duty is owed, or causes or is likely to cause the health
" of that person to be endangered permanently; or :

~ (b} with respect to a duty imposed by paragraph (c} of subsection (1), the .

failure to perform the duty endangers the life of the person to whom

- the duty owed or causes or is likely to cause the health of that

person to be injured permanently. . o

(3) Every one who commits an offence under subsection (2) is guilty of

(a) an indictable offence and is liable to imprisonment for two years; or
(D) an offence punishable on summary conviction.” .

'37. Page 68, line 1: renumber subclause (3) as (4).

38. Page 69, lines 1 to 9: delete clause 191, and substitute therefor ‘the’
following:— ' - '
~ %181, (1) Every one is criminally negligent who

(a) is doing anything, or _

(b) is omitting to do anything that it is his duty to do,
shows wanton or reckless disregard for the lives or safety of other persons. _
. ’52) For the purposes of this section, “duty” means a duty imposed by "
aw, o :

39. Page 73, line 19: after the word “birth” insert the words “as a resﬁlt'
thereof”. ! o ' :

4. Page T4: 'immediately befdre clause 221, insert the-heading _
“AUTOMOBILES, DANGEROUS PLACES AND UNSEAWORTHY SHIPS” -

C e
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_ 41. Page 795, line 4; after the word *assistance” insert the words “where
“any person has been injured”.

42, ?age 75, line 10: aftei' the word *“assistance™ insert the words ‘“where
any person has been injured”.

- 43. Page 77 line 11 after the word “who” insert the words *, w1thout
lawful excuse”

44 ‘Page 77, line 26: delete the word "or” and substltute the word *“and”. .
45 Page 77 line 31: delete the word “or" and substltute the word “and”.

46. Page 98, line 9: after the words “Canada Post Ofﬁce," add the word
“Gr” . . .

417, Page 99, hnes 1 to 13: delete paragraph (b) and substitute therefor the
following:—

“(b) was stolen w1th]:o twelve months before "the proceedmgs were
commenced, '

and that evidence may be considered for the purpose of proving.that the
accused knew that the property forming the subject-matter of the proceedings
was stolen property » :

48, Page 99, line 22: delete the word “obtamed” and substltute therefor the
word stolen” -

a9, Page 104, hnes 20 and 21: delete paragraph (a) and substitute there-
for'the following:—

“(a) a letter or wntmg that he knows contains a threat to cause death or
injury to any person; or”.

" 50. Page 115, line 37: strike out the words “or' by any other means’.’_.
51. Page 116, line 31: strike out the word “undue”,

52 Page 122 line 18: after the Word “raﬂway" add the words “that is a
common carrier, " )

53. Page 140, line 8: delete line 8 and substitute “(ii) éectioh 49”,
54, Page 140, line 9: delete line % and substifute “(iii} section 51%,

55. Psdge 145, lines 27 and 28: strike out the words “or any other Act of the
Pariiament of Canada”

. 56, Page 145, lines 32 and 33: strike out the words “or any other Act of
the Parliament of Canada”. : -

. 57. Page 1486, lines 33 to 30: Delete subclause (1} of Clause 432 and sub-
stitute the following:

“432. {1) Where anythmg that has been seized under section 431 or under

~ a warrant issued pursuant to section 429 is brought before a justice, he shall,
unless the prosecutor otherwise agrees, detain it or order that it be detained,
- taking reasonable care fo ensure that it is preserved until the conelusion of
o any mvestlgatlon or until it is required to be produced for the purposes of a
preliminary inquiry or trial, but nothing shall be detained under the authority

* of this section for a period of more than three months after the time of seizure _

unless, hefore the expiration of that period, proceedings are mstxtuted in whlch
the subJeet—matter of detention may be reguired™.
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58. Page 147: Immediately after subclause 4 of clause 432, add the follow- '
ing new subclause:
~ “{5) Where anything is detained under subsectlcn (1), a judge of a superior
court of erirninal jurisdiction or of a court of eriminal jurisdietion may, on
summary application on behalf of a person who has an interest in what is
detained, after three clear days’ notice fo the Attorney General, order that the-
person by or on whose behalf the application is made be permltted to examinae
anything so detained.”

59. Page 147: Immedlately after the new subclause (5) of clause 432 add
the following new subclause:
_ “{6) An order that is made under subsection (5) shall be made on such
terms as appear io the judge to be necessary or desirable to ensure that any-
. th.lng in respect of which the order is made is safeguarded and preserved for
. any purpose for which it may subsequently be required”. -~ -

60. Page 152 lines 21 to 26: Delete subclause (1) and substltute the
following:

“447. (1) Where a warrant for the arrest of an accused cannot be executed
in accordance with section 445, a justice within whose jurisdiction the accused
is or is believed to be shall, upon application and upon proof on oath or by
affidavit of the signature of the justice who executed the warrant, authorize the
execution of the warrant within his Jurlsdrctlon by making an endorsement,
which may be in ¥orm 25, upon the warrant.

-§l. Page 153, lines I to 7: Delete clause 449 and subshtute the :Eollowmg

%449, Where an accused who is charged with an indictable offence is
before a Justlce, the justice shall, in accordance with this Part, 1nqu1re 1nto that
charge and any other charge against that person.” :

62. Page 153, lines 33 and 34: Delete the words “stood mu’ce” and sub- .
stitute the words “did not elect,” ' .

" 63, Page 153, line 40: Delete the words “stood muie” and substitute the:
words “did not elect.”,

64 Page 154 line 15: After the word “directs” insert the words “Wlthout.
any deposit;”. '

65. Page 154 lme 24: Delete the word “mformant” and substltute therefor
the word “prosecutor”: . _ _

_ 86. Page 154, line 44: After the word "adjourned” insert the words “with
the consent of the prosecutor and the accused or his counsel;”. '

67. Page 1585, lines 11 to 13: Delete paragraph (i) and substitute therefor

. the following: —

“(i) receive ev1dence on the part of the prosecutcr or the accused, as the
case may be after hearmg any evxdence that has been given on behalf
of either of them;”

63 Page 155, line 18: Delete the word “answered” and substitute therefor
the word “served”. - -

. 69. Page 155, lines 26 to 29: Delete paragraph (a) of subclause (1) and
substitute the following:

“(a) take the evidence under oath in the presence of the accused, of the

' witnesses ¢alled on the part of the prosecution and allow the. accused

or hxs counsel to cross- examme them and”., .
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70. Page 156, line 22: Immedmately after the word “trial.” insert the
following: —
_ “You must clearly understand that you have nothing to hope from any
promise of favour and nothing to fear from any threat that may have been held
out to you to induce you to make any admission or confession of gullt, but

whatever you now say may be given in ev1denee against yow at your trial not-

withstanding the promise or threat”,

71. Page 160, line 19: Strike out the word “who” .
72, Page 162 line 38: Delete the words “or stands mute”,

73. Page 163, line 2: Delete the words “stood mute” and substitute there-
“for the words “did not elect”. .

74. Page 163, line 9: Delete the words “stood mute” and substitute therefor
the words “did not elect”, .

75, Page 163, lines 43 and 44: Strike out the words “but it is not necessary
:Eor witnesses to sign their depositions™.

76. Page 164: Immediately after subclause (4) of clause 474 add the follow-
ing as subclause (5):—

*“(5) Where an accused has elected under section 450 or 468 to be tried
by a judge without a jury he may, at any time before a time has been fixed
for his trial or thereafter with the consent in writing of the Attorney General
or counsel acting on his behalf, re-elect to be tried by & ]udge and jury by
“filing with the clerk of the court an election in writing and the consent, if con-
sent -is required, and where an election is filed in accordance with this
subsection the accused shall be t_ned before a court of competent 3ur1sd1ctton
with a jury and not otherwise.” :

" . 77, Page 185, line 39: delete the words “stood mute" and substitute there-
for the words “did not elect”,

78 Page 169, hne 31; str;ke out the words "m Canada

79 Page 172, line 27: after the word “particulars” insert the words “and
-without restricting the generality of the foregomg, may order the prosecutor to
furmsh partlculars

80. Page 178, line 11: delete the words “in sections 50 to 53” and substltute
“in sections 49, 50 51 and 53.”

81. Page 187, line 8: immediately before the word “shaken” insert the word
“thoroughly”

-82. Page 191 line 7: after the word Judge” msert the words * , in any case
iried without a Jury,”

83. Page 191, line 23: after the word “anyone” insert the words “other
than himself or another member of the ]ury,

84, Page 192, line 25: delete the word “prosecutox‘" and substztute therefor
the words “Attorney General or counsel abting on his behalf”.

85. Page 193, line '9: after the word “jury” insert the words “and any
proceedlng 1nc1dental thereto

86. Page 195 lines 1 to 13: renumber subclause (4) of clause 569 as new
clause 570, !

a7. Page 195 hnes 14 to 20: stnke out clause 570,
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- 88. Page 1986, lme 12: after the word “conv1ctwn” insert the words *in ..

Canada®.

B89. Page 196, line 13: after the word “convmtmn" insert the words *j
Canada™.

90. Page 200, lines 36 and 3?: strike out the words “necessary or expedient”.

91. Page 201; Insert a new subclause (2) of clause 589 as follows: —
“(2) In proceedings under this section the parties or their counsel are
entitled to examine or cross-examine witnesses and, in an inquiry under para-

graph (e} of subsection (1), are entitled to be present during the mqulry and )
to adduce evidence and to be heard.”.

92, Page 201 Re-number present subclauses {2) and - (3) as subclauses
(3) and (4). :

93. Page 202, lines 17 {0 22: Strike out sub-paragraph (i), and re-number
the subsequent subparagraphs as (ii} and (iii}.

94. Page 202 line 27: After the word “in” insert the words “subparagraph
(n) of'.

85, Page 203, line 8: After the words “subparagraph (1)” strlke out the
words “or {1i)”. .

96. Page 217, line 37: Strike out the word “or”,
97. Page 217, line 42: After the word “committed@” add *‘or™.

98. Page 217: Insert 8 new paragfaph in subclause (3) as follows:—

. “(d) property in respect of which there is a dispute as to ownership or
right of possession by claimants other than the accused.”.

99. Page 220, lines 40 to 42: Strike out paragraph (a).

100. Page 220, hne 43: Re—Ietter paragraphs (b) and (c) as (a)} and (b)
respectﬁrely

101. Page 229: insert the following as su‘bclause (4):—

-~ “{4) The provisions of section 669 and subsections (1), (2) and (3) of

this section shall be endorsed on any recognizance entered into pursuant to
this Act.” . . .

© 102, Page 232, hnes 14 to 46: de]ete clause 679 and substltute therefor
the following: —

"“879.. (1) Where a writ of ﬁen ;fa,czas has been 1ssued under this Part and
it appears from a certificate in a return made by the sheriff that sufficient goods
and chattels, land and tenements cannot be found to satisfy the writ, or that
the proceeds of the execution of the writ are not sufficient to satlsfy it, a
judge of the court may, upon the application of the Attorney General or
counsel acting on his behalf, fix a time and place for the sureties to show
cause why a warrant of committal should rot be issued in respect of them,

"(2) Seven clear day" notice of the time and place fixed for the hearmg
pursiant tu subsection (1) shall be given to the sureties.

(3) The Judge shall, at the hearing referred to in subsection (1), inquire
mto the circumstances of the case and may in his discretion

(a) order the discharge of the amount for which the surety is liable, or

(b) make ‘any order with 'r'espect to the surety and to his imprisonment

that he considers proper in the c1rcumstances and issue a warrant of
committal in Form 24. -
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(4} A warrant of comrmittal issued pursuant to this section authorizes the
sherift to take into custody the person in respect of whom the warrant was
issued and to confine him in a prison in the territorial division in which the
writ was issued or in the prison nearest to the court, uniil satisfaction is made .
or until the period of imprisonment fixed by the judge has expired.

{5) In this section and in sectionn 677, “Attorney General” means, where
subsect:on {2) of section 628 apphes, the Attorney General of Canada.”

103. Page 237, line 5: strike out the words “make it a condition of”.
104. Page 237, line 6: before the word “quashing” insert the ‘word “n”.
105, Page 237, line 6: after the word “proceeding” insert , order™.

106, Page 241, line 14: ‘after the word “required” insert the words
© ¥ except by way of rebuttal,”. : . :

-

10'? Page 242, lme 9: insert the word “gr” after the word “negatwed »

" 108, Page 243, ‘lines 37 and 38> strlke out the words “, but it is not
necessary for the witnesses to sign their depositions”. -

109. Page 250 line 6: after the word “made” insert the words “in such
amount as the judge or justice directs,” .

110, Pages 2::1 and 252: delete clause 72'? and subsntute therefor the
following:

737, (1) Where an appeal has been lodged in accordance with this Part

" from a conviction or order made against a defendant, or from an order

dismissing an information, the appeal court shall hear and determine- the

appeal by holdinyg a trial de novo, and for this purpose the provisions of sec-

tions 701 to 716, insofar as they are not inconsistent with sections 720 to 732,
- apply, mutatis mutandis.

{2} 'I‘he appeal court may, for the purpose of hearing and deterrmnmg
an appeal, permit the evidence of any witness taken before the summary
conviction court to be read if that evidence has been authenticated in accord-
ance with section 453, and if :

{a) the appellant and respondent consent,

(b) the appeal court is satisfied that the attendance of the witness cannot
- reasonably be obtained, or
{c) by reason of the formal nature of the ev:dence or otherwise the
court is satisfied that the opposite party will not be prejudiced,
and any evidence that is read under the authority of this subsection has the

same force and effect as if the witness had given the evidence before the
appeal court.

{3) Where an appeual is-taken against sentence, the appeal court shall,
unless ihe sentence is one fixed by law, consider the fitness of the sentence
appealed against, and may upon such evidence, if any, as it thinks fit to require
or receive, by order .

(a) dismiss the appeal, or -
(b) vary the sentence within the limits prescrlbed by law for the offence
of which the defendant was convitted.
(4} The following provisions __apply in respect of appeals, namely,
. (@) where an appeal is based on an objection to an information or any
process, ‘judgment shall not be given in favour of the appellant,
{i) for any alleged defect therein in substance or in form, or

e
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(i1} for any variance between the information or process and the évi-

dence adduced at the trial, unless it is shown

(iii) that the objection was taken at the trial, and-
(iv) that an adjournment of the trial was refused notwithstanding that
the variance referred to in subparagraph (ii} had deceived or

) . - misled the appellant; and : E .
~ (b) where an appeal is based on a defect in a conviction or order, judg-
. _ ment shatl not be given in favour of the appellant, but the court shall
' . make an order curing the defect”.

111. Page 255, line 32; delete line 32 and éubstitute: “convicfion court
dies, quits office, or is unable to act, the appellant may,”.

112, Page 280, Form 24: after the word “them” in the third paragraph
insert the words “for a period of—————or*, _

113. Page 280, Form 24: strike out the words “or until -——-—-m—— is
discharged in due course of law” in the third paragraph. :

114. Page 280, Form 24: strike out the fourth paragraph.

_ 115. Page 283, Form 28: insert *“669, 670", after #638”, in the first line
of said form. _ _' _ . : _ o

116, Page 283, Form 28: add the following immediately after the first
line of said form: ' :

) {N.B. The provisions of seciion 669 and 670 (1), (2) and (3) must be
f/endors_ed on a recognizance, See section 670 4y )" '

All which is respectfully submitted.

SALTER A. HAYDEN,
: Chairman.
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