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ORDER OF REFERENCE

Extract from the Minutes of Proceedings of the Senate for Tuesday, 11th
May, 1954, :

“Pursuant to the Order of the Day, the Honourable Senator Robertson
moved that the Bill (7), intituled: “An Act respecting the Criminal Law”, be
now read the second fime.

After debate, and—

The question being put on the said motion, it was—

Resclved in the affirmative.

"The said Bill was then read the second time, and—

Referred to the Standing Committee on Banking and Commerce.”

L. C. MOYER, _
Clerk of the Senate.

82711—13



MINUTES OF PROCEEDINGS

Tuesbay, May 18, 19854,

Pursuant to adjournment and notice the Standing Committce on Banking
and Cemmerce met this day at §.00 p.m,

Present; The Honourable, Senators:—Iayden, Chairman; Aseltine,
Beaubien, Bouffard, BEuler, Gershaw, Geuin, Haig, Hardy, Hawkins, Howard,
Howden, Hugessen, King, Kinley, Macdonald, McDonald, McIntyre, Quinn,
Reid, Roehuck, Vaillancourt, Wilson, Wood and Woodrow.—25.

In attendance: The official reporters of the Senaie, Mr. John F. MacNeill,
Q.C., Law Clerk and Parliamentary Counsel, the Senate, and Mr. A, J. MacLeod,
Counszel, Department of Justice. )

Bill 7, intituled "An Act respecting the Criminal Law™ was considered.

After discussion it was RESOLVED to consider only the clauses of the Bill
that had not been approved by the Committee when Bill “0O" was under Con-
sideration by the Committee at the last Session of Pariiament.

The Committee proceeded to the consideration of the Bill.

At 9.45 p.m. the Committee adjourned until tomorrow, Wednesday, May 18,
1854, at 11.00 a.m,

WEDNESDAY, May 19, 1854.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 11.00 a.m.

Present: The Honourable Senators: Hayden, Chairman; Ascltine, Beaubien,
Bouffard, Fromerson, Euler, Fallis, Gershaw, Gouin, Haig, Hardy, Forner,
Hugessen, King, Kmley Matdonald MceDonald, McLean, Reid, Roebuck, Taylor
YVaillancourt, Wilson, Wood and Woodmw -—2a.

In attendance: The official reporters of the Senate, Mr, John F. MacNeill,
Q.C., Law Clerk and Parliamentary Counsel, the Senate, and Mr. A. J. MacLead,
Counsel, Department of Justice.

Bill 7, intituled “An Act respecting the Criminal Law", was further con-
sidered.

It was moved that clause 400 of the Bill he amended as follows: —
1. Page 134, line 14:—insert after “400.” the figure and bracket (1).
2, Page 134, insert after subclause {1) of clause 400 the following sub-
clauses: — .
(2) Every one who publishes or prints anything in the likeness or
appearance of
(e) all or part of a current bank note or current paper money, or
(b} all or part of any obkligation or security of a government or a bank,
is guilty of an offence punishable on summary conviction.
(3) No person shall be convicted of an offence under subsection (2)
where it is established that, in publishing or printing anything to which
that subsection applies,
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(&) no photography was used at any stage for the purpose of publishing
or printing if, except in connection with processes necessarily
involved in transferring a finished drawing or sketch to a printed
surface,

(b) except for the word ‘Canada’, nothing having the appearance of a
word, letter or numeral was a complete word, letter or numeral,

(¢} no representation of a human face or figure was more than a general
indication of features, without detail,

{d) no more than one colour was used, and

(e} nething in the likeness or appearance of the back of a current bank
note or current paper money was published or printed in any form.

The questicn being put on the said motion it was declared carried in the
affirmative.

At 1.00 p.m. the Commitiee adjourned until 3.30 p.m. Tuesday, May 25,
1954.

TuEsDAY, May 25, 1954,

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 4.00 p.m,

Present: The Honourable Senalors: Hayden, Chairman: Beaubien, Bouffard,
Emmerson, Euler, Gershaw, Gouin, Haig, Horner, Howard, Howden, Hugessen,
Kinley, Macdonald, McDonald, MMcGuire, McKeen, Paterson, Quinn, Reid,
Roebuck, Vien, Wilson, Wood and Woodrow.—25.

In attendance: The official reporters of the Senate, Mr. John ¥. MacNeill,
Q.C., Law Clerk and Parliamentary Counsel, the Senate, and Mr. A, J.
MacLeod, Counsel, Department of Justice. '

Bill 7, intlinled “An Act respecting the Criminal Law', was further
considered. '

Mr. A. C. Crysler, Legal Secretary, The Board of Trade of The City of
Toronto, filed a brief with the Committee and was heard in support of clause 365
of the Biil in its present form.

Messrs., A. R. Mosher, President, E. A, Forsey, Director of Research and
Maurice Wright, Legal Counsel, the Canadian Congress of Labour, filed a brief
with the Commitice and made representations with respect io clauses 52, 68,
365 and 372 of the Bill.

Messrs. Pierre Vadeboncoeur and Gerard Pelletier, Canadian and Catholie
Federation of Labour, informed the Committec that their organization wished
to associate themselves with the brief submitted by The Canad.an Congress of
Labour.

At 6.00 p.m. the Committee adjourned,

At 830 p.om. the Committee resumed.

Present: The Honourable Senators:—--Hayden, Chairman; Bouffard,
Gershaw, Gouin, Haig, Howard, Hugessen, Kinley, Macdonald, McKeen Pirie,
Reid, Roebucek, Vien, Wood and Woodrow —-186,

In attendance: 'The official reporters of the Senate, Mr. John ¥F. MacNeill,
Q.C., Law Clerk and Parliamentary Counsel, the Senate, and Mr. A. J. MacLeod,
Counszel, Department of Justice.

Mr. Angus Maclnnes, Educational Director, Division 23 Canadian
Brotherhood of Rallway Employees and other Transport Workers, Torento,
Ontario, filed a brief and was heard in objection to certain clauses of the Bill
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Messrs. H. L. Robinson, Canadian Research Director, and N Thibault,
Canadian Vice-President, The International Union of Mine, Mill and Smelter
Workers Canadian Section, filed a brief and were heard with respect to certain
clauses of the Bill.

At 10.45 P.M. the Committee adjourned until tomorrow, Wednesday,
May 26, 1954, at 11.00 AM. . '

WEDNESDAY, May 26, 1954.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 11,00 AL

Present: The Honourable Senators: Hayden, Chairman; Baird, Beaubien,
Bouffard, Emmerson, Buler, Fallis, Gershaw, Gouin, Haig, Howard, Hugessen,
Kinley, Lambert, Macdonald, MeDenald, McKeen, McLean, Pirie, Quinn, Reid,

_ Roebuck, Taylor, Vien, Wood and Woodrow. 26.

In attendance: The official reporters of the Senate, Mr. John F. MacNeil},
Q.C. Law Clerk and Parliamentary Counsel, the Senate, and Mr. A. J. MacLeod, -
Counsel, Department of Justice. '

The consideration of Bill 7, intituled “An Act respecting the Criminal
Law”, was resumed. : '

The Honourable Stuart S. Garson, P.C., Minister of Justice and Attorney
General of Canada, was heard with respect to the Bill and with particularity
as to clauses 9, 25, 52, 68, 150, 387 and 372.

The Honourable Senator Bouffard moved that elause 171 of the Bill be
amended as follows:— : '

Page 57, lines 43 to 49:—delete subclause (6) and substifute therefor
the following:— _

(6) Nothing in this section or in seetion 431 authorizes the seizure,
forfeiture or destruction of telephone, telegraph or other communiecation
facilities or equipment that may be evidence of or that may have been
used in the commission of an offence under section 176, 197, 179 or 182
and that is cwned by a person engaged in providing telephone, telegraph
or other communication service to the public or forming part of the
telephone, telegraph or other cormmunication service or system of such
a person. 3 .

The question being put on the said motion it was declared carried in
the affirmative. _
At 1.00 P.M. the Committee adjourned until 3.30 P.M.

At 3.30 P.M, the Commitfce resumed.

Present:—The Honourable Senators: —Hayden, Chairman; Beaubien, Des-
sureault, Euler, Gershaw, Gouin, Haig, Horner, Howard, Hugessen, Kinley,
Macdonald, McDonald, McKeen, McLean, Paterson, Pirie, Quinn, Reid, Roebuck, -
Taylor, Vaillancourt, Wood and Weodrow. 24.

In attendance: The official reporters of the Senate, Mr. John F. MacNeill,
Q.C., Law Clerk and Parliamentary Counsel, the Senate, and Mr. A. J. MaclLeod,
Counsel, Department of Justice.

The Honourable Stuart 8. Garson, P.C., was again heard with respect to
the Bill and with particularity as to clauses 52, 365, 372, 690 and 691.

At 5.00 P.M. the Committee adjourned until Thursday, June 3, 1954, at
11.60 AN, : :
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.THURSDAY’, June 3, 1953,

Pursuant to adjournment and notice the Standing Commitiee an Banking
and Commerce met this day at 11.00 A.M.

Present: The Honourahle Senators;—Hayden, Chairman: Aseltine, Baird,
Beaubien, Beauregard, Bouffard, Burchill, Dessurcault, Euler, Gershaw, Gouin,
Haig, Hardy, Hawkins, Horner, Howard, Hugessen, King, Macdonald, Mcl.ean,
Reid, Roebuck, Taylor, Vien and Woedrow. 25,

In attendance: Mr. John F. MacNeill, Q.C., Law Clerk and Parliamentary
Counsel, the Senate, and Mr. A. J. MacLeod, Counsel, Depariment of Justice,
and the official reporters of the Senate.

The consideration of Bill 7, intituled “An Act respecting the Crirninal
Law"” was considered.

The Honourable Senatoer Vien informed the Committee that he proxosed
to move the adoption of certain amendments to the French versionm ol the
Bill and he placed the said amendments before the Committee for consideraiion.

The Honourable Senator Reebuck, seconded by the Honcurable Serator
Gouin proposed certain amendments to clause 9 of the Bill.

The Honourable Senator Vien moved that clause 25 of the Bill be amerded
as follows:—

Page 13, lines § to 14: strike out subclause (3) of clause 25 and substitute
therefor the following: —

“(3) Subject to subsection {4), a pecrson is not justified for the
purposes of subsection (1)} in using force that is intended or is likely
to cause death or grievous bodily harm unless he believes on reasonable
and probable grounds that it is necessary for the purpose of preserving
himself or any one under his protection from death or grievous bodily
harm,

(4) A peace officer who is proceeding lawfully fo arrest, with or
without warrant, any person for an offence for which that person may
be arrested without warrant, and every one lawfully assisiing the peace
officer, is justifed, if the person to be arrested takes flisht 1o avoid
arrest, in uzing as much force as is necessary to prevent ihe escape by
flight, unless the escape can be prevented by reascnable means in a
less violent manner. )

The question being put on the said motion it was declared carried in the
affirmative.

The Honourable Senator Roebuck suggested that clauses 630 and 691 be
deleted from the Bill and the prineipal in the present law as it relates to
habeas corpus continued. : ‘

The Horourable Senator Gouin moved that clause 68 of the Bill be
amended as follows:—

Page 24, line 29: delete “receives™ and substitute “has”. _

The question being put on the said motion it was declared passed in the
negative, - :

The Honourable Senator Hugessen moved that clause 88 of the Bill be
amended as follows: — '

Page 24, line 42: after “do”, insert “if he is satisfled that & riot is in
progress,” |

The question being put on the said motion it was declared carried in the
affirmative.

At 192.30 P.M, the Committee adjourned to the call of the Chairman.
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THURSDAY, June 9, 1954,

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 11.00 A.M.

Present: The Honourable Senators:—-- Hayden, Chairman; Aseliine, Baird,
Beaubien, Bouffard, Burchill, Crerar, Emmerson, Buler, Gershaw, Gouin, Haig,
Hawkins, Howard, Hugessen, King, Kinley, Macdonald, Quinn, Reid, Roebuck,
Taylor, Vaillancourt, Wilson and Woodrow. 25.

In oitendence: Mr, John F, MacNeil], Q.C., Law Clerk and Parliamentary
Counsel, ihe Senate, Mr. A. J. MacLeod, Counsel, Department of Justice, and
the official reporters of the Senate.

The consideration of Bill 7, intituled “An Act respecting the Criminal
Law"”, was considered.

The Honpurable Senator Roebuck moved that clause 9 of the Bill be
- amended as_follows: — .

Page 10, lines 1 to 9: delete clause 9 and substitute therefor the
following: —

9. (1} Where a court, judge, justice or magistrate summarily
convicts a person for a contempt of court committed in the face of the
court and imposes punishment in respect thereof, that person may appeal
against the punishment imposed.

{2) Where a court or judge summarily convicts a person for a
contempt of court not committed in the face of the court and punishment
is imposed in respect thereof, that person may appeal
(a) from the conviction, or ]

(b) against the punishment imposed.

(3) An appeal under this sectien lies to the court of appeal of the
province in which the proceedings take place, and for the purposes of
this section, the provisions of Part XVIII apply, mutatis mutandis,

The Honourable Senator Roebuck moved that clause 52 be struck from
the Bif, _

The question being put on the said motion it was declared passed in the
negative, )
The Honourable Senator Roebuck moved that clause 385 be struck from
the Bill. '

The question being put on the said motion it was declared passed in the
negative, g i

The Honourable Senator Roebuck moved that clause 372 ke struck from
the Bill.

The question being put on the said motion it was declared passed in the
negative.

The Honcurable Senator Haig moved that clause 178 of the Bill he
amended as follows;— .

Page 61: immediately after line 38 insert the following as subclause (2)
and re-number the subsequent subeclauses accordingly:-— i

(2) Subsection (1) does not apply in respect of a race meeting
conducted by an association mentioned in subparagraph (i) of paragraph
(¢) of that subsection in a province ather than a.province in which the
association, before the 1st day of May, 1054, conducted a race meeting
with pari-mutuel betting under the supervision of an officer appointed

by the Minister of Agriculture.



10 STANDING COMMITTEE

The question being put on the said motion it was declared carried in the
affirmative.

The Honourable Senator Howard moved that clause 178 of the Bill be
amended as follows:—

Page 62, line 19: strike out “(2} and (3)” and substitute therefor “(3)
and (4)".

The guestion being put on the said motion it was declared carried in the
affirmative.

The Honourable Senator Roebuck moved that clause 690 of the bill be
amended as follows:—

Page 238, lines 10 to 18: sirike out clause 890 and substitute therefor the
following:—

650, Nothing in this Act limits or affects any provision of the
Supreme Court Act that relates to writs of habeas corpus arising out of
criminal matters.

The guestion being put on the said motion it was declared carried in the
affirmative. ]

The Honourable Senator Roebuck moved that clause 691 of the bill be
amended as follows:—

Page 238, lines 19 to 32: strike out clau:,e 691 and substitute therefor the
following:— . .

“gal. (1} An appeal lies to the court of appeal from a decision granting or
refusing the relief sought in proceedings by way of mandamus, certiorari or
prohibition.

(2} The provisions of Part XVIII apply, mutafis mutandis, to appeals
under this section.”

It was resolved to report the English version of the Bill with the following
amendments: —

1. Page 10, Hnes 1 to 9: strike out clause 9 and substitute therefor the
following: —
- 9. (1) Where a court, judge, justice or magistrate summarily

convicets a nerson for a contempt of court committed in the face of the
couri and imposes punishment in respect thereof, that person may appeal
apainst the punishment imposed.
{2) Where a court or judge summarily convicls a person for a
. contempt of court not committed in ihe face of the court and punish-
ment is imposed in respect thereof, that person may appeal
{a) frem the conviction, or
(b} against the punishment 1mpon:ed
{(3) An appeal under this section lies to the court of appeal of the
province in which the proceedings take place, and, for the purposes
of this seetion, the provisions of Part XVIII apply, mutatis mutandis.
2. Page 13, lines 8 to 14: sirike out subclause (3} of clause 23 and sub-
- stitute therefor the following;—

(3) Subject to subsection (4), a person is not juslified for the -
purposes of subsection (1) in using force that is intended or is likely
1o cause death or grievous bodily harm unless he believes on reasenable
and probable grounds that it is necessary for the purpose of ;ﬁreserving
himself or any one under his protection from death or grievous bodily
harm.

(4} A peace officer who is proceeding lawfully to arrest, with or
without warrant, any person for an offence for which that person may
be arrested without warrant, and every one lawfully assisting the peace
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officer, is justified, if the person to be arrested takes flight to avoid
arrest, in using as much force as is necessary 1o prevent the escape
by flight, unless the escape can be prevented by reasenable means in a
less violent manner.

3. Page 24, line 42: after “do”, insert the words “if he is satisfied that a
riot is in progress,” '

4. Page 57, lines 43 to 49: sirike out subclause (6) and substitute therefor
the following:—
' (6) Nothing in this section or in section 431 authorizes the seizure,
forfeiture or destruction of telephone, telegraph or other communication
facilities or eguipment that may be evidence of or that may have been
used in the commission of an offence under section 176, 177, 179 or 182
and that is owned by & person engaged in providing telephone, telegraph
or other communication service to the publie or forming part of the
telephone, telegraph or other comminication service or sysfem of such
a person..

5. Page 61: immediately after line 38 insert the following as subclause (2)

and re-number the subsequent subclauses accordingly:

(2) Subsection (1) does not apply in respect of a race meeting

conducted by an assoeiation mentioned in subparagraph {i} of paragraph

(¢) of that subsection in a province other than a province in which the

association, before the Ist day of May, 1854, conducted a race

meeting with pari-mutuel betting under the supervision of an officer
appointed by the Minister of Agriculture .

6. Page 62, line 19: strike out “(2) and (3)" and substitute therefor “{3})
and (4)™.

7. Page 134, line 14: insert after “400.” .

8. Page 134: immediatcly after line 22, insert the following as subclauses
{2) and (3):— _
(2} Every one whoe publishes or prints anything in the likeness
or appearance aof

{e) all or part of a current bank note or current paper money, or

(b} all or part of any obligation or security of a government or a bank,

is guilty of an offence punishable on summary conviction.

(3) No person shall be convicted of an offence under subsection

(2) where it is established that, in publishing or printing anything to

which that subsection applies, _

()} no photography was used at any stage for the purpose of publishing
or printing if,” except in connection with processes necessarily
involved in transferring a finished drawing or sketch.to a printed
surface, '

(b) except for the word ‘Canada’, nothing having the appeasrance of
a word, letter or numeral was a complete word, letter or numeral,

(c) no representation of a human face or figure was more than a general
indication of features, without detail,

(d} no mare than one colour was used, and

(¢) nothing in the likeness or appearance of the back of a current bank
note or current paper money was published or printed in any form.

8. Page 238, lines 10 to 18 strike out clause 690 and substitute therefor the
following:—
690. Nothing in this Act limits or affects any provision of the

Supreme Court Act that relates to writs of habeas corpus arising out of

eriminal matters,
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10. Page 238, lines 19 to 32: strike out clause #91 and substitute therefor
the following:—

691. (1) An appeal lies to the court of appeal from =z decision
granting or refusing the relief sought in proceedings by way of man-
damus, certiorari or prohibition.

(2} The provisions of Part XVIII apply, mutatis mutandis, to
appeals under this section.

It was resolved to report the French version of the Bill w;th the follow-
ing amendments:— .

L. In the title: Delete “pénal”, and substitute therefor “eriminel”.

- 4. Puge 1, line 5: Number from (1) to (44}, inclusively, the 44 definitions

prescribed in clause 2, according to their French alphabetical order.

3. Page 7, line 19: Delete “tout”, and substifute therefor *“une débenture,”.

4. Page 8, line 7: Delete *{32)", and substitute therefor “(7)”.

5. Page 8, lines 15, 20 and 25: Delete “(42)”, and substitute therefor
l‘{41)!!’

6. Page &, line 2I. De]ete “de I'immeuble”, and substitute therefor “des
biens-fonds”, .

7. Page 9, line 25: Delete “pénal”, and substitute therefor “criminel®,

8. Page 12, line 24: Delete “provogquée”, and substitute therefor “incitée”.

8. Page 37, line33: Declete “pénal’, and substitute therefor “criminel”.

8. Page 37, line 33: Delete “pénal”, and substifute therefor “criminel”.

10. Page 86, line 15: Immediately after the word “billet”, insert *“‘une
débenture”. .

11. Page 148, lines 1 and 2: Delete “prévoit expressément le contraire”,
and substitute thersfor *y pourvoit expressément de facon différente™,

12. Page 144, lines 26 and 27: Delete “prévoit expressément le contraire”,
and substitute therefor “y pourvoit expressément de [acon différente”.

13, Page 149, lines 1 and 2: Delete “prévoit expressément le contraire®,
and substitute therefor “y pourvoit expressément de facon différente”,

14. Page 153, iines 10 and 11: Delete “prévoit expressément le contraire™,
and substitute therefor *y pourvoeit expressément de facon différente”,

15. Page 156, line 2: Delete “pénale”, and substitute therefor “criminelle®.

16. Page 231, lines 45 to'48: Delete clause 624 (1), and substitute therefor:

624. (1) Une gentence commence au moment oll elle est Imposée,
sauf lorsqu’une disposition applicable y pourvoit de fagon différente
ou gue la cour en ordonne autrement.

17. Page 236, line 17; Delete “Sauf dispositions contraires”, and substitute
therefor “Sauf lorsqu’il y est autrement pourvu”,

18. Page 238, line 44: Delete “sauf dispositions contraires”, and substitute
therefor *“sauf lorsqu’il y est autrement pourvu™.

18. Page 253, line 1. Delete “Sauf si la loi prévoit le coniraire”, and _
substitute therefor “Sauf sila loi ¥ pourveit différemment™.

20. Page 268, line 34: Delete “contraires”, and substitute therefor “différ-
entes™. .

21. Page 270, line 19: Delete “consentent au contraire”, and substitute
therefor “en conviennent autrement”.

22, Page 9?3, lines 40 and 41: Delete “décision contestée”, and substitute
there fm “date 4 laguelie a été rendue la décision mise en question”.

24 E’ﬂQ-’ 283, lines 4 and 17: Delete “pénul”, and substitute therefor
‘,rl".i e
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24. Page 296, Form 14: Last line of the last paragraph: Delete “contraire”
and substitute therefor “différent”..

25. Page 299, Form 17: Last line of the last paragraph: Delete “qu'on
Ten sorte”, and substitute therefor “qu'il soit livré en d’auires mains™.

26. Page 302, Form 20: Second last line of the last paragraph: Delete
“gu'on l'en sorte”, and substitute therefor “qu’il soit libéré”.

Attest.

JAMES D, MacDONALD,
Clerk of the Comnittee.



MINUTES OF EVIDENCE

THE SENATE

Otrawa, Tuesday, May 18, 1954,

The Standing Committee on Banking and Commerce to whom was referred
B:ll 7, an act respecting the eriminal law, met this day at 8 p.m.

Hon. Mr. Hayden in the Chair. -

The CHalrMAN: Gentlemen, we have a quorum so I wil] call the meeting
of the committee to order. First, I would like a motion to print 400 copies
of the proceedings in English and 200 in French.

Hon, Mr. ASeLTINE: I so move,

Carried.. . _

The CHAIRMAN: The plan, subject to what you may decide, is that we
should settle a number of matters tonight and pussibly do a little bit of work
as well, I was going to suggest, inasmuch as there are about seventy-one
amendments as against the bill that we sent over to the Commons, that the
procedure in relation to that might be that we would deal with the amendments
othier than the ones which may be a little contentious. There are only about
five or six which may be contentious, and possibly we could let them stand
because the Minister at some stage will want to be heard on those. And
then we shall also have to settle on the question of appearances, We have
had requests from several organizations who want to appear. One, for instance,
is from the Canadian Congress of Labour. Now, when we were considering
the bill the last time my recollection is that we notified them and they
indicated that they did not want to appear, and did not appear befere the
Senate comimittee, but they subsequently appeared before the committes in
the Commons. Another organization wishing to appear is the Canadian Brother-
hood. of Railway Employees whe have written expressing their wish to appear,
There is also a request to be heard from the Board of Trade of Toronto, Out-
side of the Minister, those are the various organizations, who want to appear.
I do not think it is necessary for us to make a decision at this moment as it
is quite likely that our consideration of this bill, since we are aonly going to sit
tonight and tomorrow morning of this week, will go into the fellowing week.
So I wish you would think about it tonight and we can make a decision by
tomorrow—that will be lots of time—as to whether or not we are Egoing to
hear these people, and, if so, when.

Hon. Mr, Hatg: Mr. Chairman, did these different organizations appear
before the House of Commions committee and make representations on the bill
as it now exists?

‘The CHAIRMAN: Yes. ,
Hon. Mr. HazG: And the proceedings at all those meetings were printed?
The CHAIRMAN: Yes, '

Hon, Mr. RoEBUCK: Now, did they? They had many conferences with the
Minister but did they appear before the committee? -

Mr. MacLzop: The Canadian Congress of Labour appeared before the com-
Inittee.

Hon, Mr. RoeBUCK: Did the other one?

L

15
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Mr. MacLiop: I think they did not appear.

Hon. Mr. ROEBUCK: Wait a minute. There is the Trades and Labour Con-
gress. ' '

Mr. MacLEoD; They appeared.

Hon. Mr. Roepvuck: Then there is the Canadian Congress of Labour.

Mr. MacLeon: They appeared.

Hon. Mr. RoEBUCK: And then there is the Catholic Confederation of Labour,

Mr. MacLzop: My recollection is they did not appear before the committee
but they had conferences with the Minister.

Hon. Mr. Macponarp: The other organization wanting to appear is the
Canadian Brotherhood of Railway Employees.

The CHAIRMAN: 1id they appear?

Mr. MacLeon: I think not.

The CHAIRMAN: Inasmuch as those are the only ones that we have had a
reguest from, the Canadian Congress of Labour, the Canadian Brotherhood of
Railway Employees and the Toronto Board of Trade, we must assume that those
who were not heard in some fashion at the time the bill was in the Commons,
and have not reguested to be heard here, that they are not interested, or that
they are satisfied, the one or the other.

Hon. Mr, MacporaLy: You have suggested, Mr. Chairman, that this question
of hearing them may be put off #ill a little later? :

- The CHAIRMAN: ¥ suggest we might think about it and come to a decision
tomorrow because we would have to fix a time for their hearing and if we
are going to hear them we should give them due notice. At any rate, if
will be the following week before we could get down to hearings.

" Hon. Mr, Hazg: Mr. Chairman, I would like when we are considering this
guestion to take into account that we do not want to hear representations on
this whole bili by some organization. If any representations are made, they
should be confined io the sections we are really interested in, the sections
which the House of Commons has amended. . .

The CuammMaN: No, we are not going to start de novo.

Hon. Mr. Rozruck: There is no suggestion of that, Mr. Chairman. 1
" know pretty well what they are going to talk about.

Hen., Mr. Hate: Some organization mighi come here and talk for two
weeks, going over every section of the bill. :

Hon. Mr, Roceuck: We would not stand for that.

Hlon. Mr. HaIs: We heard Tim Buck once and we could not shut him off.
We should have pinned him down io what we were interested in. '

Hon. Mr. Kmvtey: The bill originated here and went to the House of
Commons and passed there.

Hon. Mr. MacpoNaLb: There may be other suggestions with regard fo
certain sections which the Senate originally approved, My suggestion would
be that the clauses which have not been changed should be accepted; the
Committee could be asked if anybody has any objections ta them, or any
suggestions to make, and if there are no suggestions, those clauses wwould
carry. . . :
The CHAIRMAN: The order of procedure on your suggestion was that
tonight we might deal with the amendments which were made, standing those
amendments which are likely to produce some discussion, There are only -
about half a dozen of those.

(Discussion continued as to procedure. The Chatrman suggasted,
and it was agreed, that the committee should first deal with the sections
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that had been amended, with the oppoftunity to members and other -
honourable senators to ask questions about any other sections, and that

thereafter approval of the remaining clauses should be given by way of
a blanket resolution.) .

The Curamman: The only other thing to which I should direct your
attention is that there are two other amendments, which we will take as they
occur, which are being proposed by the department in relation to two sections
which were passed by us and passed by the Commons, but as to which we have
now discovered that some addition is required—and justifiably so—in order
to continue the existing law. ‘So I shall call your attention to this as we go
along. They will not be contentious. The first section in Bill 7 which was
amended as againsi the hill we sent to the House of Commons was section §.
That is the confempt section and is to be found on page 10 of Bill 7. There
may be some discussion on that and the Minister may wish to present his
views in support of the change which the Commons made, and therefore I
suggest that that section stand.

The section stands.

On section 11—Offence punishable under more than one Act.
The CBAIRMAN: The next section T should call your attention to is section
11. That section was in the bill we sent over and was struck out by the
Commons, and so far as I am concerned I think striking it out was all right,
However, I shall read it to you in the form in which it went to the House of
Commuans: )
Where an offence is punishable by indictment or on summary con-
viction the prosecutor is entitled to elect whether the proceedings shall
be by indictment or on summary conviction.

That was new when we passed it, and it is not in Bill 7 at a1l

T am merely drawing the attention of honourable senators io this section
bhecause we had approved and passed it, and it was struck out of the bill
as it came back te us. If that is the attitude of the Department then I am
perfectly satisfled that the Crown should not be given that elective right.

Hon., Mr, Harg: Carried.

Hon. Mr. KIWLEY: Does that mean a jury if it is by indictment?

The CuatmrMan: Not necessarily. You can proceed by indictment before a
magistraie under cerfain statutes. o .

Hon, Mr. Rep: Is this to be found in the present bill?

The CHairmMaN: No, it was in the bill we sent to the House of Commons
and they siruck it out, and since it was a privilege being accorded to the Crown
I am perfectly agreeable to it being left out.

The section was agreed to,

On Section 16—Insanity.

The CoHaIRMAN: The next section I wish to deal with is section 16 of
Bill 7. I only call the attention of honourable gsenators to this section because
the subject matter of it was referred 1o the Royal Commission which is dealing
on the question of insanity as a defence. The agreement was that the sections
of which the subject matter was being dealt with by the Joint Committee of
both houses of parliament, and alse the sections which are'affected by thle
HRoyal Commission of Inquiry, should be approved in th(_eir existing form until
such time as reports are received from those various bodies.

Hon. Mr. Haig: That was certainly the understanding.

The CrammmMan: So section 16 could pass.

The section was agreed fo.
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On section 20-—Execution of warrant or summons on Sunday or holiday.

The CHairmaN: If you lvok at this section in Bill 7 you will find that the
only change which has been made is that, as we sent it to the House of
Commons, it said that a warrant that is authorized by this Act may be issued
or executed on & Sunday or statutory holiday. They have inserted the words
“or summons”., It is not a serious change.

Hon. Mr. RoesucK: Pass.
The section was agreed to.

On section 25—Proteciion of persons acting under authority.

The CBammmMaN: The Department has an amendment which it wishes to
suggest to this section, The amendment involves adding subsections {3) and
(4) to the present section 25. It will be noticed, of course, that sectiion 25
deals with the protection of persons acting under authority. And the motion
which it Is proposed {o have made is this—I will read it, and you can determine
your wishes about the matter. It is that clause 25 be amended by deleting
subeclause 3 thereof and substituting therefor the following:

{3) Subject to the subsection (4) a person is not justified for the -
purposes of subsection {1} in using force that is intended or is likely to
cause death by grievous bodily harm unless he believes on reasonable
and probable grounds that it is necessary for the purpose of preserving
himself or any one under his protection from death or grievous bodily
harm.

That is the same subsection 3 as you have it in the bill except that by this
amendment it is made subject to a new subsection 4.

Hon. Mr. AserLTiNe: Is 3”7 deleted?

The CuarMan: It is deleted, and armended in 4 but made subject to a new
subsection 4, Subsection 4 is simply the case of a peace officer attempting te
apprehend a person who has violated the law to the extent that he may be
arrested without warrant and is attempting to escape, and it has o do with
the question of the force or the means that the officer may use in apprehending
that person and the protection he gets when injury or death is occasioned to
the person when the officer is preventing him from escaping. It is a section
that is in the present law, but had heen omitted for some reason or other,
perhaps inadvertently; and the desivre now is to put it in, otherwise there is
no provision dealing with the protection of a police officer who is attempting
to apprehend a person under circumstances in which he might do so without
a warrant, and in the course of doing s0 using means to cause the death of the
person. Taken from the existing seclion 25 of the Code, subsection 4 would
read as follows: '

(4) A peace officer who is proceeding lawfully to arrest, with or
without warrant, any person for an offense for which that person may
be arrested without warrant, and every one lawf{ully assisting the peace
officer, is justified, if the person to be arrested takes flight to avoid
arrest, in using as much force as is necessary to prevent the escape by
flight, unless the escape can be prevented by reasonable means in a less
violent matter. '

Hon. Mr. Roreuck: I do not like it.

The Crammman: Well, you do not like the exact law, senator.

Hon. Mr. RoepucKk: That means unless the policeman cannot run as fast
as the other fellow he can shoot him?

The CHAIRMAN: That is right.
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Hon. Mr. ROEBUCK: Well, he has no business to do it at &1l
The CIIAIRMAN: Well, that is the present law.

Hon. Mr. HatG: You will recall reading about the robbing of the medieal -
* centre, when all the police were called upon. There were four robbers in
the building, and ihey rushed out, three one way and cne the other, and a
policeman called out, “Halt”, and to the robber he was chasing called out,
“Look out, I am going to shoot.” And the policeman drew his revolver and
shot and killed the man.

Hon. Mr. ROEBucK: And there was the threat to shoot back on the part of
the man that was running,.

Hon. Mr. Haic: Yes.

Hon. Mr. Roxsuck: He deserved it. On the other hand, you get boys whao
are guilty of some minor offence who are running away from the peolice, and
where the police ruthlessly shoots a boy down unnecessarily. There were
some bandifs out breaking a bank, or something like that—

Hon, Mr. ASELTINE: In the case, did they not iry him for manslaughter?

Hon. Mr. ROEBUCK: Yes.

The CHAIRMAN; The subsection I have read is the exact statement of law .
as it is in subsection 4 of the Code at the present time. Secondly, there is a
saving clause which says “unless the escape can be prevented by reasonable
means in a less violent manner” That is a saving clause. If the officer uses
the most drastic means of stopping the flight, when less violent means would
have dorpe, he does not then get the protection of the section.

Hon. Mr. RoEpuck: And if he cannot run fast enough, there is nothing left
for him to do bui shoot. i

Hon. Mr. Hatg: I don't think there have been many people shot in my
. province under those circumstances—perhaps three or four in the fifty years
I have practised law.

The CHAI®RMAN: If there is anything of a contentious nature to the section,
it should be let stand and considered by the minister.

Hon. Mr. Rogsuck: I think we should do that.

Hon, Mr. CoNNOLLY: Is that saving clause in the existing law?

The CuarMaN: It is in the existing law, and is carried through in the
amendment.

Hon. Mr. CoNNoLLY: Has this subsection been asked for by the House of
Commons? -

The CHAIRMAN: Nao, )

Hon. Mr. RoEBUCK: Then let us have coples of it, Mr. Chairman.

The CHAIRMAN: Yes. '

Section 25 stands.

On Section 28—Arrest of wrong person.

That section deals with the case where the wrong person is arrested.
You will notice that in the bill as we passed i, section 28 used the word

justified”. Section 28 as we passed it, read:

Where a person is authorized to execute a warrant to arrest believes,
in good faith and on reasonable and probable grounds, that the person
whom he arrests is the person named in the warrant, he is justified in
respect thereof to the same extent as if that person were the person
named in the warrant,
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Hon. Mr. EurLer: Is it not sufficient to say “believes”? Does one have to
say “believes in good faith"?

The Cuamman: It does not say that here,

Hon. Mr. BuLer: That is what you just read.

The CHAIRMAN: That part remains. :

Hon. Mr. EuLegr: But if you believe a thing—

The CHAIRMAN: A person may go in a witness box and say he believes
thus and so, but the court may decide that in making that statement he was
not acting in good faith. )

Hon, Mr. Hare: That is the way the law has been?

The CHAIRMAN: Yes,

Hon, Mr. Haic: Then leave it alone.

The CHAIRMAN: The only change made by the House of Commons was
that the word “justified” has been dcleted in both subelauses—I read the first
one—and in place thereof they have used the words “protected from criminal
responsibility”™. -

Hon. Mr. Kiwrey: That is Bill 77

The CHAIRMAN: Yes, that is Bill 7. I was merely pointing out that in
the bill we sent to the House of Commons we used the word “justified”, and
the Commons struck it out and substituted the words “protected from criminal
responsibility”. :

Hon. Mr. Roesuck: Is not the difference between the two clauses this,
that “justified” imports civil responsibility, and this is the criminal code?

The CualrMax; In the new section that is now before us, we protect him
from ecriminal responsibility.

Tlon. Mr. Rogauck: But in the previous code we protected him from
criminal responsibility, or we thought we did. :

The CHATRMAN: Under the code as we passed it, we protected him from -
criminal responsibility. Under the bill that came i the Senate, which was
drafted as a result of the sittings of the Royal Commission, we uscd the word
“justified” instead of “protected from criminal responsibility”.

Hon. Mr. Haic: I prefer it the way it now is

The CHAIRMAN; Yes, .

Hon. Mr. NMacpowaLD: That is, *protected from ecriminal Tesponsibility”? -

The CHammMaN: Yes, '

The section was agreed to.

On Section 33—Duty of officers if rioters do not disperse.

Saction 33 deals with the duty of an officer if rioters do not disperse after
the Riot Act has been read. You will notice in bill 7 the words, “by reason
of resistance”. Those arc the only words which represent a change as against
the section that we sent to the Commons. In other words, in the Commons
they have said that no civil or criminal proceedings can be taken against an
officer who is attempting to force the dispersal of people after the Riot Act
has been read if death or injury results from such attempt—if it resulis by
reason of the resistance of the people that they are secking to disperse. Now
that is a limitation on the protection given fo an officer.

The section was agreed to.

On Section 46—Treason.

We had quite a discussion on section 46—that is the treason section—in
the Senate and the change is in clause {e}. I thing 1 would be justified in
saying that the original clause (e} in section 46 was a horrible suhsection. The
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Minister was before us on it and fought hard for its preservation te the extent
that we finally put it into section 50 of the bill as we sent it to the Comimons.
We said we would not call that kind of thing treason. Well, when it gof to
the Commons there was sober second thought on it and the thought was the
language was horrible too. They have drafted a subsection (e), which, in
my view, does describe something that is treasonable and its replacement in
section 46 strikes me as proper and reasonable in the circumstances. If there
is anything contentious about it we will have to stand the section.

Hon. Mr. Bem: Is not section 46 the one that orgamzed labour is protesting
about now?

The CHAIRMAN: No.

Hon. Mr. Rossuck: I objected as you may remember, to this paragraph

(¢} in ungualified terms. I am satisfied with it now.
The section was agreed to.

On Section 47—Punishment.

The CHAIRMAN: Section 47 deals with the penalties. You will notice the
penalties are in relation to the different subsections of section 46. . I would
direct vour attention particularly to subsection (¢). That is the penalty for the
person who commits treason. He may be sentenced to death or to life imprison-
ment if he is guilty of an offence under (€) or {h)—(e) is the one about
communicating military information or sketches while a state of war exists
between Canada and ancther country, or he can be sentenced to fourteen
vears for a offence under (e} or (1) committed while there is no state of war.
It would appear to be a reasonable dlfferentlatmn that was made in the
Commons.

The section was agreed to.

On Section 50—Assisting alien enemy to leave Canada.

The CHaIRMAN: The next section in which there is a change is section 50,
and the only change there is that the Senate had put this subsection (e) of
section 46 into the old section 50 when we sent it to the Commons. They
have placed it back in section 46 and so it disappears from section 50,

Hon. Mr. Haie: That is the only change? :

The CHammman: That is the only change, except that the Commons
inserted the word wilfully—wilfully assists, The word wilfully has been
added in the Commons.

The section was agreed to.

On section 52—Sahotage. <

The CHareMAN: I would think that this section stands. The saving clause
has bgen added. )

Section stands.

On Section 63—Preventing proclamation.

The Cuaamman: The only change as against what we sent over to the
Commons is that in the section as we sent it over we provided that affer the
reading of the Riot Act the people who were gathered had to disperse
immediately, and the discussion arose in the Commons as to how soon is
“smmediately”, and they have provided, *within thirty minutes”. They have
taken out the word “immediately” and substituted “thirty minutes”. I cannot
see any -objection to that.

Hon. Mr. Roesuck: I do not see very much objection, but I do not think
they have improved it very much, They have given the rioters trirty minutes
to continue their operations.
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Hon. Mr. EvLEr: Too long.

Hon. Mr. Roesuck: Well, previously they had to d15perse in *a reasonable
time”. At the same time I don’t think it is worth kicking about.

Hon. Mr, REip: I would think that when the Riot Act has been read they
should disperse right away, rather than wait thirty minutes.

The CHatrmaN: In the Code as it is at the present time it is “within the
space of thirty minutes”. In the scciion as we sent it to the Commons we
converted the “thirty minutes” to “immediately”. Now the Commons has gone
back to “thirty minutes”.

"Hon. Mr. Haic: T had the horcur or dishonour of being in a city where
the Riot Aet was read; and thirty minutes was not too long.

Hon. Mr. Woop: Not ta long to get rid of them. We had one in Regina too,
if you remember.

Hon. Mr. Haig: I refer to the 1919 strike in Winnipeg. In front of the
City Hall the Riot Act was read. I do not think that thirty minutes was too
long. I did not think so at the time; I don’t think so now.

The CHAIRMAN: The whole guestion is whether they should have to dis-
perse sooner than thatl. _ _

Hon. Mr. EuLer; If they know they have got thirty minutes’ time they
can do a lot of damage in thirty minutes.

Hon. Mr. Woeon: T think you have got somethmg there.

Hon. Mr. Macpoxatp: Perhaps Mr. MacLeod can tell us whether a lesser
time was urged in the other place, and what was the argument against fifteen
minutes? :

Hon. Mr. Roesuck: Why put in any special time? They should do it as
quickly as possible.

Hon. Mr. Hai¢: What you put in the bill originally was the right word,—
“immediately”. Let the courts decide what “immediately” means.,

Hon. Mr, Micponalb: Was a lesser time suggested in the other place?

Mr. MacLrop: When it was in Bill O, the present law, it was “thirty
minutes”. That was changed by the Senate to “immediately”. When the bill
arrived in the special committee of the House of Commuons, immediately they
changed it to “forthwith”. When il arrived on the floor of the House of Com-
mons, “forthwith” was changed back to ““thirty minutes”, The reaSon appears
largely to be this, that if you have a very large group of people, let us gay in
the number of thousands, though “immediately” is, maybe, all right for the
people who are on the fringe of the group, the people who are in the centre,
cannot, by reason of the physical circumstances, get away. And of course this
must be linked up with the justification that is given to the police officers
to use force for the purposze of dispersing a riot; and I believe that the feeling
in the Commons was that if you authorize the police force to uss force if there
is not an immediate dispersal, then the people who are in the centre of the
group, and have no opportunity o get away, will be the victims of the use of
that force.

Hon. Mr. Macpoxatn: Could there not be something in there to cause them
to begin to disperse immediately, the movement to conclude within a certain
time?

Hon. Mr. Hats: I saw this thing, I saw it myself. There were af least seven
or eight theusand people around the City Hall in the city of Winnipeg. The
police had come down Portage Avenue, down Main Street, and the strikers
attacked them, and they used force on the street. The police shot a man and
killed him; and the magistrate then immediately read the Riot Act; and 1
think it took them forty-five minutes, because they could not get away; there,
was such a mob. ’
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' The CHAIRMAN: That is all very well, but the difﬁcuity that I see is this,
that if they have thirty minutes in which to disperse, then, quaere, what
protection would your peace officers have in using foree to disperse them with- -
in that thirty minutes? The rioters could have a wonderful time for twenty-
eight minutes, and then start dispersing.

Hon. Mr. ConNoLLY: Is there not a section in the Brltlsh law which deals
with this?

The CralrMAN: Mr, MacLeod tells me it is either thlrty minutes or an hour
in the British section’ he is not sure which. If there is any contest over this
we mirzht let the section stand, to hear from the rinister.

Hon, Mr. Hucessox: Could not you use some words such as ‘“‘as soon as
reasonably possible”? _

Hon. Mr. RoEBUck: FRither “immediately” or “as soon as.reasonably
possible”.

Mr. MacLeop: I might say that another consideration which applied in the
Coramons is that this has been in operation for a good many years now and
has not been found to be unsatisfactory, and for that reason, rather than
introduce new wordmg, ihe feeling was that we might go along with what has
been the practice for years,

Hon. Mr. AsgrriNg: All the Commons did was—

Mr. MacLron: To restore the present law.

Hon. Mr. AseLTINE; Put it back to what it was in the old Code.

Mr. MacLeop; Yes..

Hon. Mr. ASELTINE: Let us pass it,

The CHAIRMAN: What is the feeling of the committee? Carried?

Section agreed to.

On section 88—Delivering firecarms to minors. :

The CHAIRMAN: Section 88 deals with the delivering of firearms to minors.
In the Commons there was some discussion on these youngsiers being able to
buy and carry these spring or switch-knives, and the discussion waxed to
the extent that subsection (3) was added, in an attempt to put more teeth in
the prohibitions. Subsection (3) simply says this: . :

‘Everyone who without lawiul excuse, the proof of which lies upon
him, has in his possession or sells, barters, gives, lends, transfers or
delivers a spring-knife or switch-knife is guilty of an offence punishable
on summary conviction,

Hon. Mr. Rorsuck: What is a switch-knife?

The CHATRMAN: As I understand it, they are a type of knife that have a
little button or switch in them, and you press that, and the blade of the knife
comes out.

Hon, Mr. KinLEY: That is a spring- -knife.

The CHAIRMAN: Then I am sorry I cannot tell you what a switch-knife is.

Hon. Mrs. HobgEs: Arve they not sometimes called “switch-knives” and
sometimes “spring-knives”?

Hon. Mr. Woop: I think they have {wo heads.

The CHAIRMAN: That may be it; but I certainly know what the description
of a spring-knife is. :

Hon. Mr. ASELTINE: It is the same thing.

~ The CHATRMAN: Mr. MacLeod suggests that in the sprmg -knife the blade
iz in the barrel. The user presses the bution down and out comest the blade, "
whereas on the switch-knife the blade is conventional.

]
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Hon. Mr. Woop: It flies open.

The CHaTRMAN: Yes.

Hon, Mr, REIp;: Why is the age of fourteen put in there?

The CHairMmaN: That is not in subsection (3), but it is in subsection (2).
That was in the bill as we sent it to the House of Commoens.

Hon. Mr. REID: I was asking for information as to why fourteen is the age
limit there.

The CaamrmMaN: And it is in the present law That age hasg to do with the
children who carry these ihings.

Hen, Mr. KiNLeY: He can carry it if he gets a permit. What kind of a
permit can he acquire?

Hon. Mr. RoesUck: It must be remembered that 1f it is a concealed weapon
the persen is guilty.

The CHAIRMAN: Subsections (1) and (2) relate to firearms, and suhbsection
(3) is in relation to switch or spring knives.

Hon. Mr, Rem: What about that age limit of fourteen years? I have seen
kids fifteen going around with these things. '

Hon. Mr. Woop: Subsection (3) does not refer to fourteen years of age at
all.

Hon. Mr. ReEmp: 1 am speaking of section 88 generally.

The CHAIRMAN: Subsection (2) of section 88 deals with the possession of
firearms by a person under the age of fourteen. My guess would be that four-

teen and above are the ages in respect of which you can get a perm1t Is that
right, Mr. MacLeod?

Mr, MacLeon: That is correct.

The CHalRMAN: In other words, you would not get a permit if you were
under fourteen.

The section was agreed to.

On section 102—Frauds upon the government.

The CHatavan: This is the section dealing with the question of money
hat is paid—1I suppoze the ordinary description would be of party funds.

Hon. Mr. Howaxn: We shall have 1o lock carefully into this.

Hon. Mr. Hate: You do not have to run again, Senator Howard.’

Hon. Mr. BeaupBmEn: Is this the same as it was in the bill that we sent to
the House of Commons?

The CrairMaxN: No, the bill which went to the House of Commons read
in this fashion:
Every one commits an offence who, being a party to a contract with
the government directly or indirectly subseribes, gives, or agrees fo
subscribe or give, to any person any valuable consideration.

Hon. Mr. Howare: That is the way we sent it over?
The CHamnman: That is right, and the way it has been amended-—and I
think possibly the language has been clarified in the course of doing it—-is:
Every one commits an offence who, in order to obtain or retain a
contract with the government, or as a term of any such contract, whether
express or implied, directly or indirectly subscribes, gives, or agrees to
subseribe or give, to any person any valuable consideration.

Hon. Mr. KnLEY: This has to do with a contract, does it?
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The CHAIRMAN: I could deal with a wide variety of things. If you have
the contract and you give the money afterwards, then there is no possibility
of an offence.

Hoen. Mr, KINLEY: Is that not pretly wide open?

The CHamman: Well, do we approve of the amendments?

Hon. Mr. ASELTINg: The old section was never enforced anyway, was it? .

Hon. Mr. Haig: No.

Hon. Mr. RoEBuck: Are you looking at~ subsection (b)?

The CHatrMAN: No, it is subsection (2) on page 37. That is the one that
was changed.

Hon. Mr. Bourrarn: How did it read before it was amended?

The CHatrMAN: You are looking at subsection (2) on page 37 of Bill 7?

Hon. Mr., BoUFFARD: Yes.

The CHARMAN: This is the way it read when we sent it over to the House
of Commons:

Every one commits an offence who, being a party to a contract
with the government directly or indirectly subscribes, gives, or agrees
to subscribe or give, to any person any valuable consideration . . .

You can say that the language in Bill 7 is infinitely better. -

Hor. Mr. KiNLEY: What do you mean by better?
The CuHATRMAN: It has been clarified considerably.
The section was agreed to.

On Bection 116—Witness giving contradictory evidence.

 The CHamMaN: This deals with a witness giving coniradictory evidence in

two different proceedings. - The only difference is that in the bill as we sent
it 10 the House of Commons a man was guilty once the Crown established
that he had sworn in a contradictory manner en two different occasions, unless
he was able o establish that none of this evidence was given with intent to
mislead. The onus was on him, on the person charged. Now, as the House
of Commons has amended it, it is made part of the element of proof by the
Crowin; that is, that in those circumstances where you have contradictory
evidence given on two different occasions by the same person, the magistrate
or judge-shall not convict unless the court, judge or magistrate, as the case
may be, is satisfied beyond a reasonable doubt that the accused, in giving
evidence, in either of the judicial proceedings, intended to mislead. Therafore,
in the House of Commons variation of it the Crown must present such evidence
that the magistrate or judge will conclude that the persen giving the contra-
dictory evidence intended to mislead.

Hon. Mr. Haic: It is harder to commit a man under the House of Commons
amendment than under the section as we drafted it.

The CHatrMAN: Right, and therefore T am in favour of it.
Hon. Mr, Haig: Soram 1.

The CHAIRMAN: Then I should draw your attention to the fact that sub-
section (3) iz added, under which you require the consent of the Attorney
General in order to institute any such proceedings for falsely ‘zwearmg That
would prevent any picayune action,

The section was agreed to.
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On section 120—Public mischief.
The CHAarmrMAN: The section, as we sent it to the House of Commons, read:

Every one who causes a peace officer to enter upon an investigation
by wilfully doing thus and so . . .

That has been changed to read, as follows:

Every one who, with intent to mislead, calises a peace officer to
enter upon an investigation . . .

Hon. Mr. Bourrarp: That is a good amendment.

The Crarrmax: I think that is a satisfactory change.

Hon. Mr. AseLTinNg: It means the same thing,

The CrAwMAN: I think that there has been a clarification in the language.
The section was agreed to.

On section 131—Corroboration.
The CHaAIRMAN: What has happened here is that the House of Commons has
inserted section 142 as an additional section in respect of which there must be
corroboration in some material particular of the evidence of the complainant.

The section was agreed to,

On section 134--Instruction to jury. :

_ Now, the change as against what we sent over was to add to section 134,
the section dealing with indecent assault of females, section 141. You will
notice a list of sections in section 134. Section 134 as we sent it to the Commons
had that same list of sections, and the Commons added zection 141, :

Hen. Mr, Romauck:. As I remember the law, as it stands, a conviction
cannot be registered against an accused unless the evidence of the complainant
Is corroborated. Now, at the present moment under this bill he can be
convicted.

The CHatrMaN: Yes.

Hon. Mr. Rogsuck: The only thing is, the judge has to warn the jury it
is unsafe to do so, but the jury can bring in a verdict of guilty when the only
evidence is that of ihe complainant?

The Cuatrnan: That is not the present law. ' .

Hon. Mr. ReesucK: No, that is not the present law, but it is this Iaw?

The CrarrmMan: Yes; what you have stated will be the law when Bill 7
becomes law,

Hon. Mr, RoeBuck: The present law is that a conviction can be registered?.

Mr. MacLrop: It is the law of England, but it is not the law of Canada,
In Canada neither corrcboration nor special instruction to the jury are needed.
A recent case in the Supreme Court of Canada held that. This addition to
section 134 is something that will be new in the law.

The CHairMmaN: And it does hold the umbrella a littie more bhroadly over
the accused.

Mr. MacLron: That is right.

The CHairmaN: Section 134 is against the present law.

Mr, MacLEop: At the present time it is not necessary to instruct the jury
that it is dangerous to convict. In the present law he will be required to.

Section 134 was agrecd to. )

On Section 150—Offences tending to corrupt morals.
The Cramnan: All that has happened there is that the Commons has
added paragraph (b) of subelause 7, in making a definition of crime comics.
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What possible addition those words used in 7 (b) add to the situation, frankly
I have difficulty in appreciating, and possibly if you read it you may have
difficulty also. BSection 150 (7} reads as follows:

(7} In this section, “crime comic” means a magazine, periodical or
book that exclusively or substantially comprises matter depicting
pictorially

{a¢) The commission of crimes, real or fictitious, or

(b) Events connected with the commission of crimes, real or
fictitious, whether occurring before or after the commission of the crime,

Now, Mr., MacLeod may explain to us what that adds.

Mr. MAcLeEOp: The reason was this, that between the time this bill was
hefore the Senate previcusly and the time it arrived in the House of Commons
there was a judgment of a magistrate in one of the prairie provinces who held
that because a particular comic book contained no pictures or representations
of the ac_tual commission of crimes, therefore it was not covered by the pro-
vision in the present law or in this bill as it then was. Asg a resnlt of that
judgment, which remained for some time unchallenged, it was thought to be
desirable to cover the point explicitly. Since that time, of course, the court
of appeal has overturned that judgment, so that these words, theoretically, are
not reguired now, but seemed to be very much reguired at the time, and the
feeling was that even though the court of appeal had rendered its judgment,
nevertheless, it would be desirable to have the point explicitly dealt with.

Hon., Mr., Roesuck; I do not like it—%events connected with the com-
mission of crimes”. Now, events that may be connected with the commission
of crimes are very numerous and may be entirely harmless—utterly innocuous.

The Cuarman: Riding a horse, for instance.

Hon. Mr., RoEsuck: Why, of course; and what does it mean, “events con-
nected with the commission of crimes, real or fictitious, whether occurring
before or after the commission of the crime”?

- Hon. Mr. Woon: I will bite—what does it mean?

Hon. Mr. Roesucg: I think it ought to be struck out.

Hon. Mr. HuGeEssEN: What particular picture did thls crime book show in
this case? :

Mr. MacLEoD: I cannot recall exactly the particular representation, bhul
it would be this sort of thing, that you would see a number of figures in a room,
shall we say, and in the next panel is a body lying on the floor with a great
knife stuck in the heart, and a lot of blood flowing around. Well, that is not
the commission of a critme, it is an event connected with the commission of the
crime. You do not see a pictorial representation of the knife be]ow being
delivered.

Hon. Mr. BEAUBIEN: I am sat1sﬁed _

Hon. Mr. McDonaLp: We who are not lawyers have to depend on lawyers
as to the suggested changes, to a large extent, and I hope the law clerk is
approving of the changes that are being made. I wonder if he has any sug-
gestions io offer regarding these particular amendments?

The Cramwman: What have you to say, Mr. MacNeill?

Mr. MacNELL: It is not for me to approve anything going on here.

Mr. McDowaLp; No, but I should like {o know what you think about these
things.

. Mr. MACNEILL: That would be personal opinion. This iz not for me to
explain. It is the policy for the Minister to explain it. .
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The CrArrMaN: Then I suggest that we stand this section, and hear from
the Minister,

Hon. Mr. Harg: Mr. Chairman, we are the one body in parliament that has
been dealing with this, and we have passed resolutions, and surely we are not
guing to be the ones to cut down the strength of the probe? _

The CHAIRMAN: All T am saying is that if there is any difference of opinion
we stand the section. . -

Hon. Mr, ROEBUCK: You strengthen matters by making it clear what you
are legislating against, and this clause does not make that clear,

Hon. Mr. Hare: I understood Mr, MacLeod made it clear in his illustration.

Hon. Mr. RoEBUCK: Let us see if we cannot amend it in some way {e show
that we are really trying to prohibit something.

The CHAIRMAN: What are your wishes gentlemen?

Hon. Mr. Haie: I move that the seetion pass,

Hon. Mr, KINLEY: The suggestion was made at the start—

The CHamemMan: Do you wish the section to stand, and to hear the Minister
on it?

Hon. Mr. MacDoxNaLp: Senator Roebuck - would like to have it stand; I
think we should let it stand.

The CuairmMan: I see no reason for not letting it stand.

Hon. Mrs, Hobpges: Mr. Chairman, before we leave page 48, may I ask a
question on subsection 3 which reads as follows:

No person shall be canvicted of an offence under this section if he
establishes that the public good was served by the acts that are alleged
to constitute the offence and that the acts alleged did not extend beyond
what served the public good.

Can you tell me any instance under which the public good could be served
by any of these acts?

The CHAIRMAN: It provides a defence, in case one could establish that they
did serve the public good; but frankly, I cannot offhand recall any instance
where crime comies could be said to serve the public good.

Hon. Mrs. Hobges: Or any obscene pictures or models.

The CramrnMaN: But when you are put to the task in any particular case,
you might be able te show that a certain act was for the public good. That
would be a possible defence to an accused person. '

Hon. Mr. MacDoNALD: You might prove that crime does not pay.

The CHarrMAN: In that way you might justify the publication.

Hon. Mr. Kinney: Could any public good be served under the provisions
of paragraph 2 (c)? :

The CHAIRMAN: Mr. MacLeod, could you answer the guestion asked? .

Hon. Mrs. Hobges: Could you name any offences that could be considered’
- as being for the public good? '

Mr. MacLrop: In the ordinary case that comes before the court, it is a
question of fact, and the court must decide whether or not the public good was
served. That provision is put in as a defence for the accused, and he must
establish affirmatively that the public good was served. There may be a case,
ag the Chairman has suggested, where the police are a bit too enthusiastic in

con*_:ing forward and seizing printed material, and then they find that it was
destaned to serve the public good.
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Hoen. Mrs. Hopges: But the subsection 3 uses these words “—if he estab-
lishes that the public good was served by the acts that are zlleged to constitute
the offence—"" It does not say the conviction or arrest or anything else.

The CHAIRMAN: No, but the police may go out and seize some literature on
the basis of some offence which they think has been committed under this sec-
tion. Then when the case comes to trial, the defence may be that no offence
has been committed because the publication of this material was in the public
interest and served the public good,

Hon. Mr. HuGESSEN: You might have a case of a medical journal publishing
some disgusting material, which may be said to serve the public good.

The CHaAIRMAN: Yes.
Hon, Mr, Harg; Let the section stand.
Section 150 stands.

The CHAIRMAN: I should call the attention of the commiitee to the fact—
I don't think it is of any importance—that there was a headnote in the bill we
sent tao the Commons between Sections 160 and 161, “Disturbing Religious
Services”. The Commons struck that out, but 1 do not believe that it adds to oz
detracts from the code. )

Section 161 was agreed to.

On Bection 162--Trespassing at night.

Hon. Mr. Rozguck: Is this the Peeping-Tom section?
The CHairnMAaN: Yes.

Hon. Mr. RoEBUCK: And there is no other?

The CiialrManN: No. This section deletes the word “wanders” which was
in the section we sent to the Commons. Section 182, as we sent it 1o the Com-

mons read:
Every one who, without lawful excuse, the proof of which lies upon
him, loiters, prowls or wanders upon the property of another person at
night is pguilty of an offence punishable on summary conviction,

You will see that the section has now been changed further by adding the
words “near a dwelling house situated on that property.”

Hon. Mr. KINLEY; And by striking out the word “wanders”?

The CHateMAN: Yes. Ithink the change is perfectly satisfactory.

Hon. Mr. ASELTINE: There was no section of a similar nature in the old
code, was there?

“The CHAIRMAN: No.

Hon. Mr. ASELTINE: And there was a Supreme Court decision on it.

Mr. MacLeon: Yes; they held that it was no offence in common law,

Hon. Mr. Rziw: But suppose a man loiters on my property and goes near
a powder magazine which is situated perhaps a thousand feel from the house.
Is there any protection in those cir_cumstances?

Hon. Mr. Woop: That would be around your home.

Hon, Mr, Reip: It becomes a guestion of what is “near”.
Hon. Mr. RoesucK: It is a quesiion of the {respass law.
The section was agreed to. N '
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On Section 164—No apparent means of support,
This is the vagrancy section. Section 1(a), as we sent it to the Commons,
read:
Every one commits vagrancy who
{a) not having any apparent means of =support
(i) lives without employment, or
(ii) is found wandering abread or trespassing and does not, when
required, justify his presence in the place where he is found

This provision eaused the members of the Commons considerable concern, as
under the wording of the bill as we sent it to the Commons, a person might
be found guilly of vagrancy merely because he was unemployed. The Com-
mons have made doubly sure that this will not happen. Tinder the amended
subsection 1{a), the problem disappears. :

The section was agreed to.

On Section 166—Spreading false news.

This section has been amended by adding the word “statement” to the
words “a tale or news”; otherwise the section is the same as we sent to the
Commons.

The section was agreed to.

On Section 184-—Procuring,

Subsection 2 of that section has been amended by deleting the words
“earnings of prostitution” and substituting “gvails of prostitution™.

Hon. Mr. AspLTINE: That is the old wording.

The CHAIRMAN: Yes, that is the old wording. And further the Commons
have added paragraph (k) to subsection 1.

The section was agreed to.

On Seetion 200—Killing by infiuence on the mind.

The only effect of section 200 in the language in which we now find it, is
to restore the language of the present code. 1 will read it as we sent it to
the Commons and you will see the difference is not great. As we sent it to
the Commons it read as follows:

No person cormmits culpable homicide by-reason only that he causes
the death of a human being (a) by influencing his mind, or (b) by
dizorder or disease resulting from influencing his mind.

Hon. Mr. Reip; Why is the word mind alore used there? That makes it
very definite. '

The CHAIRMAN: That is the present law, that is the first reason for it, and
secondly, it is more restrictive than in the form in which we sent it to the
Commons.

Carried. _

Ton. Mr. RoEsuck: How does the question come up of committing homicide
by influence on the mind? Has it been interpreted at all?

Hon. Mr. Rem: On the mind alone?

Hon. Mr. RogsUcK: On the mind alone. Is it through hypnotism or that
sort of thing? _

Mr. MacLeop: It probably would include that.

Hon. Mr. RoEBUCE: What else would it mean?



BANKING AND COMMERCE 31

Mr. MacLgop: It could be brought about by a course of conduct over a
substantial period of time causing some person to commit suicide, by counsel-
ling them, let us say, to destroy themselves. I do not think there has been
occasion for it to be interpreted very often.

The Cuareman: This is an excusing section. It says: “No person who com-
mits culpable homicide, . . .”

Hon, Mrs. HopgEs: Does it mean that it is culpable homicide if a person
causes a death of & child or a sick person by wilfully frightening him?

Hon, Mr. RoEBUCK: That is homicide.

The CraRMAN: This {s a section which says what is not homicide. There
is another section which says what homicide is.

Hon. Mr. RoesucK: It might refer to the Russian methods of mind washing
and that sort of thing.

The section was agreed to.

Hon., Mr. Hawe: Where is the section that gives a magistrate power to
withhold a warrant for twenty-four hours? I want to kill that section right off.

The CHAmnAN: We will come to that later,

Hon. Mrs. WiLsoN: Mr. Chairman, section 213 always distresses me. Do
you think it is necessary to have it in the Code? I have been appealed to on
many occasions on that,

Hon. Mr. RoEBUCK: We discussed that at length in bill O and we kept it
in the Code for this reason, that if you do not say the attempt to commit
suicide is an offence, the police have no authority whatsoever. We changed it.
Previously it was an indictable offence and the result of that was that a man
could be put on trial in the sessions before a jury because he attempted to
commit. suicide. 'We struck that out, but we left with the police the power to

carry that man before a magistrate who in all probability would commit him
for mental examination.

On Section 217—Administering noxious thing.

The CHAIRMAN; The difference between this section as it is now before us
and the section which we sent to the Commons is that in subsections (e} and
(L) of section 217 on page 74, the change has been made {o provide a penalty
for a person who intends to endanger life. As it was coriginally drawn it only
dealt with the case where life was endangered. In (a) as it is now before us,
a person can be sentenced to a term of fourteen years if he intends to endanger
‘the life or to cause bodily harm to that person.

Hon. Mrs. Hopces: How do yvou decide whether a person is trying to kiil
someone or just trying to annoy him? -

The CHAIRMAN: It comes down to a guestion of fact of all the evidence
adduced before the magistrate. A persen might say, well I did not intend this
in any seriousness at all, I thought it might be a little upsettmg but I did not
think it was likely fo endanger life.

Hon. Mrs. Hobges: There are degrees of poisoning then?

The CHarMAN: I have heard of it, the same as you have degrees of burns.

Hon. Mr. BoUFFaRD: Suppose he endangers life without intention. In the
bill that we sent to the Commons we limited the offence to endangering life
or causing badily harm, whereas in the bill which is now before us it says, “if
he intends thereby to endanger the life or to cause bodily harm to that person”.

Hon. Mr, MacnoNaLb: It might come under the eriminal negligence section.

Hon. Mr. BouFrFARD: As it is nhow it is a completely different section to the
one that we sent {o the Commeons,
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The CHAIRMAN: The wording of the section as we sent it was this:

Every one who administers or causes to be administered to any persen
or causes any person te take poison or any other destructive or noxious
thing is guilty of an indictable offence and is liable
(a) to imprisonment for fourteen years, if thereby he endangers the life

of or causes bodily harm to that person, or
(b) to imprisonment for two years, if he aggrieves or annoys that person

or does it with intent thereby to aggrieve or annoy that person.

Hon, Mr. Woob: Does that apply to a doctor also?

The CHATRMAN: Now you see the difference hetween what we sent to the
Commons and what came back. It does not appear from section 217 that there
is any penalty if you actually endanger human life. Mr. MacLeod, what have
you to say about that?

Mr, MacLEeoDn: Ithink Senator Macdonald’s point is perhaps the proper one,
that it would be covered by criminal negligence in clauses 191, 192 and 193.

The CualrMan: So a different kind of offence has been created as against
the one that we sent over there. Now, whether the answer is that this section
should cover both the case where life is endangered and also where he intends
to endanger—maybe it should cover both.

Hon. Mr. Woon: I think it is all right as it is.

Ton. Mr. Hatc: If sections 161 and 192 cover the situation, why have it
here?

The CHAmRMAN: Are you satisfied, Mr. Bouffard?

Hon. Mr. BourFarp: Yes, Mr. Chairman. I wanted to have some explana-
tion on it because it is completely different to what we sent to the Commons.

The CHAIRMAN: Yes, As we sent it over o the Commons it was a sub-
stantive offence, and they have changed it now to an intent to endanger life,

The section was ogreed to.

On section 221—Criminal negligence in the operation of motor vehicle,

In subsection {(2) all that has happened is that the phrasing has been
changed, and I think I can show it to you by reading to you the language in
Bill O as it went te the Commons.

(2} Every one who, having the care, charge ar control of a vehicle
{hat is involved.in an accident with a person, horse or vehicle, with
‘intent to escape civil or criminal liability fails to stop his vehicle, offer
assistance where any person has been injured and give his name and
address is giulty of . . .

and then you have paragraphs (a) and (b).
As the Commons amended that, the language is this: .

(2) Every one who, having the care, charge or control of a vehicle
that is involved in an accident with a person, vehicle or cattle in charge
of a person, with intent to escape civil or eriminal }ability fails to stop
his vehicle, give the name and address and, where any person has been
injured, offer assistance, is guilty of _

You will notice that by transposing giving his name and address it is now
part of the procedure he must follow; whereas, as we sent it to the Commons,
if anybody had been injured he must give his name and address.

Hon. Mr. ReID: What about horses and sheep? .

The CiramenianN; The definition of “cattle” will include them.

Hon. Mr. Halg: The horses are all dead!

Section agreed to.
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On section 241-——Punishment.

The CHATRMAN: If you look at subsection {2) of 241 you will see that what
the Commons has done is to insert the words “issued under the authority of
law™ after the words “certificate of marriage”. For the purposes of this section
a certificate of marriage issued under the authority of law is prima facie evi-
dence. The new words are “issued under the authority of law™, .

Hon. Mrs. Hooges: That means a church certificate?

Hon, Mr. KINLEY: A church, or a magistrate.

Hon. Mr. Roeruck: The point is Lthat some of the certificates come from
Europe, and there is no means of proving them, and this gives primg ;racze
proof to one that purports 1o be issued under the authorlty of law,

Section agreed to.

On section 250-—Punishment of libel known to be false.

The Crarsman: All that this section does is, as redrafted, to change the
penalty from “imprisonment for five years or a fine of $5,000, or both”, to
“imprisonment for five years.”

Hon. Mrs. HopGEs: No fine?

The CaarrMAN: Nao fine, _

Mr. MacLeop: I might explain in relation to that that the dropping of the
fine was consistent with the rest of the provisions in the Code. You will note
as you go through that there are no other provisions where the fine is set
out in the section. That is because section 622 provides that where an offence
is punishable with imprisonment for five years or less a fine may be imposed in
addition to or in lieu of the imprisonment,

The CHAIRMAN: So if is just repetitious to put it in here,

Section agreed fo.

On section 251—Punishment for defamatory libel.

Section 251 is the same thing. That is, the penalty clause provides for two
years and a fine of $1,000, and as amended it simply provides for a penalty of
two years.

Section agreed to.

On section 252—Extortion by libel. ' )

Section 252 is exactly the same type of thmg, and the penalty clause has
been changed in the same way.

Section agreed to.

On section 280-—Punishment for theft,

Tue CHAarRMAN: The only change is, that in Bill 7, the section we sent
to the Commons, the word “alleged” had been used. It was a property “alleged”
to have been stolen, and “alleged” value; and you will notice in section 280
they simply speak of where the property was stolen; the ward “alleged” has
been taken out. It does not seem to have beén any material change.

Hon. Mr., Roesuck: Well, it is an imporiant one,
Hon, Mr. CovnNoLLY: Is there any reason for the deletion of the word?

Mr, MacLgeop: The reason is this. After the bill left the Senate we had
some correspondence with the British Columbia scctinn of the Canadian Bar
Association, and they brought to our atiention something which we had not
noticed, and it was this, that actually we should not have the punishment
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determined by the allegation that is made by the Crown, The degree‘of-
punishment, whether it is going to be ten or two years, should depend upon
the fact that is established, what was the value of what was stolen, rather
than the allegation.

Hon. Mr. ConworLLy: It seems to be a lot clearer. But T just wondered
what the background was.

Mr. Macl.eop: There are several other sections we will come to where a
corresponding change has been made.

Section agreed io.

On section 295—Possession of house-breaking instruments.
The CHAmmMAN: You will notice the section as we sent it fo the Commons
has simply been re-phrased-—in my view. As sent to the Commons, it read:
Everyone who without lawful excuse, the proof of which lies
upon him,
(a) has in his possession any instrument for house-breaking, vault-
breaking or safe-breaking, or
(b) has is face masked or coloured or is otherwise disguised
is guilty of an indictable offence.

As the Commons have it before us, you can see the section now divides
jnto two. The penalty for being in possession of an instrument for house-
breaking, vault-breaking or safe breaking is fourteen years, and the penaltly
for having your face masked, ete,, with intent fo commit an indictable offence,
is ten years. : .

Hon. Mrs. Honges: Dees that mean that in the case of a heold-up where
men wear masks on their faces they only get ten years?

The CHamMAN: No. If they were arrested in conneetion with a hold-up
they would certainly be charged with the most serious offense of which
they could be charged.

Hon. Mrs. Hopges: That is the usual case in” which they are masked—
except for a fancy dress masquerade or something like that. _

Hon, Mr. BRoesucK: If he was commencing to break a house or make a
hold-up, vou would not charge :im under this, for having a mask, but you
would charge him with the offecnce. But here he also has against him the
fact that he has his face covered with intent to commit such an offence.

Hon., Mr. Howagrd:; Would he get twenty-four vears under these fwo
sections!

The CHAIRMAN: ] suppose in theory he could!

Section agreed to,

On section 297—Punishment.

The CHammMan: This is exactly the same as that section we referred to
earlier—I think it was 280—where the word “alleged” has been removed.

Section agreed to.

On section 304—Obtaining by false pretence.

The CuazrMaN: That is obtaining by false pretence. False statement in
writing. The change is to drop the word “alleged”. Also, sub-clause (4} of
that same section iz amended by deleting the words “and did believe” after
the word “belicve™.

Hon. Mr. AseLTiNE: What is the significance of that change?



BANKING AND COMMERCE 35

Hon. Mr. Macponakp: What clause is that?
Hon. Mr, Roepuck: I do not follow you. Where are you?

The CHAIRMAN: Turn over the top of the next page: “Unless the court
is satisfied by the evidence that when the accused isued the cheque he had
reasonable grounds to believe that it would be honoured if presented for
payment within a reascnable time after it was issued.” As the bill went
over to the House of Commons if said: “Unless he had reasonable grounds to
believe and did helieve...”

Hon. Mr. ConnoLLy: Is there any difference between the sections?

The CuamrMan: I suppose one answer might be that you have a surplus
of language and conseguently if the words “did believe” added something
ta the section, then by taking them out you have made the course of the
accused person not as onerous. Mr, MacLeod also informs me that by taking
the words out it makes the language conform to the language of the
present code,

The section was agreed to, .

The CHamman: Then I should call your attention fo the fact that onother
heading was struck out between clauses 307 and 208. There was a heading
on witchcraft in the bill as we sent it to the Commons, and that has been
struck out. There is no raterial change.

On section 308—Pretending to practise witcheraft, ete.

The CualrMAN: I should direct your attention to the fact that the House
of Commons inserted the word “fraudulently” in the first line of section 308.
They amended it to read “Every one who fraudulently . . »* 'That word has
been addied to the section we sent to the House of Commens,

The section was agreed to.

On section 328—Fraudulent concealment.

The Cuatrman: The change there is that subclause 2 was added by the
House of Commons, that is, that “No broceedings shall be instituted under
this section without the consent of the Attorney General”

Hon. Mr, Harg: That is the Attorney General of a province?

The CHamRMAN:  Yes, and this deals with fraudulent concealment, of
document of title, and so on. B

Hon, Mr, Roesuck: How do you know it is the Attorney General of the
province?

The CxarMan: It is in the definition section.

‘Hon, Mr. RoEBUCK: Thank you.

The section was agreed to.

*

On section 339—Salting mine, _

The CHAIRMAN: This section deals with salting a mine or salting a sample,
The House of Commens has amended subclause {1) by increasing the penalty
from five to ten years in connection with salting z mine.

Hon. Mr, Haig: I lost some money in a mine that way. I would like to
recover it. ' '

" The CHamrMan: That is the only change—increasing the penalty.

The section was agreed to.

$2711—3%
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On section 341—False employment record. Time clock,

The Cxamrmaw: This section was redrafted. I think if is purely a change
in language. If you will follow section 341 I shall read you what the same
section was inn Bill O:

Every one who, with intent to deceive, (a) falsifies an employment .
record, or (b) punches a time clock, is guilty of an offence punishable
on summary conviection, .

The House of Commons has changed that, as you will see, by doing away
with the subdivisions of (a) and ' (b) and running them altogether and saying: .
Every one whn, with intent to deceive, falsifies an employment

record by any means, including the punching of a time elock, is guilty
of an offence punishable on summary conviction.

Hon, Mr. Woon: I do not see thai, somehow or other. -
The CaaiaMaw: Punching a time clock is one way of falsifying a record. .

Hon. Mr. Woop: Is it nat rather severe that they be prosecuted for if?
I thought that was a responsibilily of the employer.

Hon., Mr, KIiNLEY: A man can get another man to punch a clock for him.
Hon. Mr. Woobp: I still think it is the employer's responsibility.
The CrHARMAN: Does the section carry?

Hon. Mr, Reip: Is that not a direct change in the law? I thought that was
a matter between the employer and the employee.

Hon, Mr., Woob: That i what I thought,
The CHammMAaN; No, it is an offence under the existing law. It is almost

tantamount to stealing money if you have another man punch your time in on
a clock and you are not there.

Hon. Mr. Woop: Is that not still the responsxbihty of the empioyer?

Hon., Mr, Haig: No. Suppose that Senator Reid and I worked for the same
company and I telephoned him and said “Reid, punch me in this morning.
I'm nol going down.” Supposing I told him my punch signal and he punched
himself in and then punched me in. Who in the world would catch hlm"

Hon. Mr. Woop; I still do not agree.
The section was agreed to.

COn section 343.-—TFalse prospectus, etc

The Cuamnean: This section denls with making, cwculatmg or pubhbhmg_
false prospectus. The penalty has been increased from five te ten years in
subsection {1). That is the only change here.

Hon. Mr. Hate: 1 wish you would call Senator Howard’s attention to that
section. i

The section was agreed to.

On section 365—Criminal breach of contract.

The CHamnMayn: I have not heard anything contentious about this.
Hon, Mr. Rogruck: Ch my goodness, stand!

Hon. Mr. Hate: I think there will be some discussion on this section.
The section stands.

On section 372—Destruction or damage.

The CHairMan; I think this section should properly stand.
" Fon. Mr, Roesuck: I think so.

Hon. Mr, Haig: Agreed.

The section stands.
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On section 386—Killing or injuring other animals.

The CHAIRMAN: This section deals with killing or injuring other animals.
The House of Commons added the words “And without lawful excuse”. The
section as we sent it to the other house read “Every one who wilfully . . .”
and then subsections (a) and (b) were set out. The only change is that the
words “and without lawful excuse” have heen added.

The section was agreed to.

The CHAlRMAN: We have an amendment to section 400 which is proposed
by the Department at this time, and that is to be found in the currency sections
of the code. In the present code they are in Part IX. I believe we have also.
embodied the sections in the present Currency Act. These particular sections,
of which 400 is one, are what we call the currency sections.

Mr. MacLrob: That is right.

The CiairMAN: And they are in Part IX of the present code?

Mr. MacL.gop: That is right,

The CHamMAN: I understeod in addition we have taken provisions out of
the Currency Act and incorporated them in Bill 7, is that right?

Mr. MacLeoDp: That is right, but I do not think that applies to this par-
ticular amendment.

The CHAIRMAN: May I read the amendment? The amendment proposes
this to section 400, that is, printing circulars in the likeness of notes:

That elausc 400 of Bill 7 be amended by adding thereto, immediately
after subeclause (1) thereof, the following subclauses:

{2) Every one who publishes or prints anythlnf’ in the likeness or
appearance of .

{a) all or part of a current bank note or current paper money, or

(b) all ur part of any obligation or security of a government or a
bank,

iz guilty of an offence punishable on summary conviction.

Hon. Mr. Haic: That is all right. T

Hon. Mr. Rem: Mr, Chairman, I passed a store the other day in Ottawa,
and in the window, T saw marked up, “Currency Bills for Games,” These bills
were the size of a Canadian dollar bill in every respect, and looked to all
intents and purposes a dollar bill. Is there any prohibition agminst that?

Hon, Mr. Woob: There is in this bill.

The CHAIRMAN: There is a saving clause, subsection 3:

(3) No person shall be convicted of an offence under subsection (2)
where it is established that, in publishing or printing anything to which
that subsection applies,

() no photography was used at any stage for the purpose of publishing
or printing it, except in connection with processes necessarily in-
volved in tran:,feirmg a finished drawing or sketch to 2 printed
surface,

(b} except for the word ‘Canada’, nothmg having the appearance of a
word, letter or numeral was a complete word, letter or numeral,

(¢) no representation of a human face or figure was more than a general
indicdtion of features, without detail,

{d) no more than one colour was used, and

(e) nothing in the likeness or appearance of the back of a current bank
note or current paper money was published or printed in any form,
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Hon. Mr. EuLER: Would that apply to a forgery of, say, American money——
foreign money? :

The CHAIRMAN: Yes. It says “current paper money”. In section 381, you
will find *current” defined as being “lawfully current in Canada or clsewhere
by virtue of a law, proclama’cwn or regulation in force in Canada or elsewhere
as the case may be So that is the definition of paper money, apparently,

Hon. Mr. HucessEN: I suggest that that is 2 rather long amendment, and
we have not seen it. Would you not have that circulated?

The CHAIRMAN: Yes, I was going to ask Mr. MacLeod as to the reasons
for seeking this enlargement of the section.

Mr. MacLuon: In the House of Commons Debates of April 8th last, page
3919, a letter appears from Mr. A. E. Coyne, the Deputy Governor of the Bank
of Canada addressed to Mr. K. W. Taylor, Deputy Minister of Finance, at
Ottawa: this letter sets out the reasons.

The CHATRMAN; Then, we will stand the section in the meantime?

Hon. Mr. HUGESSEN: Would you not circulate copies of it, too?

The CuAaIrMAN: I think I might have the clerk make copies of the amend-
ment so that they will be ready for distribution tomorrow.

The committee adjourned until tomorrow at 11 a



MINUTES OF PROCEEDINGS

WEDNESDAY, May 19, 1954,

The Standing Committee on Banking and Commerce, to whom was referred
the Bill 7, an Act respecting the Criminal Law, met this day at 11 am.

Hon. Mr. HAYDEN in the Chair.

The CuatrMaN: Last night we got as far as section 410, the “trade com-
bination” or conspiracy section. The only difference between the section as it is
now before us and as we sent it to the Commons is a re-phrasing, and ihe re-
phrasing re-states the wording as it is in the present Code. May T just point
out where the differences were. In Bill Q, when we sent this clause fo the
Commons, it read in this fashion: :

Except where otherwise expressly provided by law, no person shall
be convicted of conspiracy in restraint of trade by reason only that he
(2} refuses to work with a workman or for an employer, or
{b) does any act or causes any act to be done for the purpose of a trade

combination.

There is'a subsection foo, but that remains the same. The way it was
re-phrased in the Commons is simply this. The language, as you will see it in
410, is that they have taken the exception which oceurs in the beginning of the
section and they have put it down at the end of subclause (b), and you will
notice the wording is: “unless such aet is an offence expressly punishable by
law™. .

Hon, Mr. McDornaLp: More affirmative.

The Cramrman: Well, there was some feeling in the minds of some persons
in the Commons as to whether, by re-phrasing, you were changing the mean-
ing, or there was a possible change of meaning, and since the people concerned
with: this section felt comfortable with the section as it was, and 1 think there
had been some law developed in connection with the section and they didn’t
want it disturbed, for these reasons the language was reverted to what you
have in the Code. : .

Hon. Mr. Woobp: Are you satisfied with it as it is now?

The CHAIRMAN; Oh, yes.

Section agreed to. : ' .

On section 421—Offence committed entirely in one province not triable in
another.

The CHAIRMAN: This is a section dealing with an offence committed entirely
in one province and not triable in another, and the only amendment which the
Commons made is this. If you look in the first line of subclause (3) you will
see that after the word “writing” they inserted the words “before a magistrate,”
and then they added a new subclause (4), re-numbering the former subclause
(4) as (3); and subclause (4), you will notice, states;

No writing that is executed by an accusced pursuant to subsection (3)
is admissible in evidence against him in any criminal proceedings.

Those are the changes, and it is difficult to see that there is anythlng
objectionable in the changes that were made.

Section agreed to.

' a9
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Hon, Mr. Bourranp: I would like section 431 to stand, because I have an
amendment to propose.

Section stands.

On section 432—Detention of things seized.

The CrAIRMAN: That relates to detention of things seized, and the changes
which were made are in paragraphs (e¢) and (b) of subsection 3. All they do
is spell out in more detail the meaning of disposal by a justice of the peace of
goods seized under a search warrant when he is satified that they are no longer
required for the purposes of the section; and then a new subelause is added,
No. 7, which provides for an appeal if the party is not saiisfied with the disposi-
tion which the justice of the peace makes.

Hon. Mr., Woopn: Would that be goods gseized in connection with a charge
against a bootlegger, or something like that?

The CHAIRMAN: This would refer to seizure under search warrant,
Hon. Mr. Woon: That would apply to ligquer, would it not?

The CHaiRMAN: Well, it could. It could apply to liguor; it could apply to

documnents, papers in connection with proceedings.

Hon. Mr. Ha1g: There is an appeal.

The CHaTRMAN: An appeal is provided. As Mr. MacLeod points out, the
search warrant issued under the Code in relation to liguor would have to be in
relation to a federal offence. -

Hon. Mr. Rem: The Senate passed legislation not so long ago which
authorized the National Harbours Board to dispose of siolen property without
advertising the sale or giving the owner a chance to do anything about if.
My guestion is can such a thing be done according to this law? In other words,
have any powers been given to the National Harbours Boeard or any other
board or commission which are not cavered by law?

The CrHAmMAN: The National Harbours Board Act is a federal statute
and I expect that the Parliament of Canada would have a plenitude of power
that it could give to the Harbours Board, and it does not necessarily have to
find its counterpart in the Criminal Code. Is that right, Mr. MaclNeill?

Mr, MacNEmLL: Yes. R

The section was agreed to.

On section 437—By owner of property.

The CHAIRMAN: In my view the changes in this section merely rearrange
the language, If you care to follow section 437 I shall read the section as it
went to the House of Commons in Bill O: _

Any one who is (a) the owner of property, or {b) a person author-
ized by the owner of property, may arrest without warrant a person
whom he finds committing a criminal offence on or in relation {o that
property.

You will see that the change is brought about by adding in subsection (a)
the words “or a person in lawful possessien of™.
The section was agreed to. '

On section 438—Delivery to peace officer of person arrested without
warrant. ' '

The CHarrmManN: This section provides for the delivery of a person who has
been arrested without warrant by some person who may be required or
commandeered, shall we say, by a peace officer. It requires him to deliver
the person arrested to the peace officer. The only changes made in this section
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are in () and (b) of subsection {2). In the section as we sent it to the
House of Commons we provided that the peace officer may detain the person
who has been delivered te him, but he must as soon as possible bring that
person before a justice to be dealt with according to law. Thg members of
the House 8f Commons saw fit to interpret the words “as soon as possible”
to mean within twenty-four hours, and then where a justice is nol available
they went on to provide “as soon as possible”, '

The section was agreed to.

On section 460—Maugistrate may decide o hold preliminary inquiry.

The CHAIRMAN: This scction deals with the matter of preliminary hearings.
The members of the House of Commons added subsections (2) and (3) fo deal
with the procedure in any case where, during the hearing by the magistrate
of the charge under 467, the value of the goods stolen appear to he in excess
of $30. Section 467 deals with the proceedings before the magistrate where
the goods have a value not in cxcess of $50, but if he is proceeding with his
inquiry and it appears that the goods have a greafer value, then, subsecticns
(2) and (3) have been added io deal with the procedure in that case.

The section was agreed to.

On section 481—Continuance of proceedings when judge or magistrate
unable te actl. -

In the section that we sent to the Commons they deleied the clause we
sent over and substituted a new clause, which simply spells out procedural.
details as to how the section is to work, whereas in the section as we sent
it I think it might have been necessary to enact rules. "Just to indicate the
difference, in the bill we sent to the Commons the section read:

481. (1) Where an accused elects, under section 450, 468 or 475
to be tried by a judge or magistrate, as the case may be, and the judge
or magistrate before whom the frial was commenced dies or is for any
‘reason unable to continue, the trial may be continued, without further
election by the accused, before ancther judge or magistirate, as the case
may be, who has jurisdiction to try the accused. under this Part.

And then also is added:
(2) A judge or magistrate who acts pursuant to subsection (1)

(a) shall, if an adjudication was made by the judge or magistrate before
whom the trial was commenced, impose the punishment or make
the order that, in the circumstances, is authorized by law, or

(b) shall, if an adjudication was not made by the judge or magistrate
before whom the trial was commenced, commence the trial again
as a trial de novo.

You will notice in section 481 as it is now before us, instead of having
these two subsections there are a series of four subsections spelling out in
detail what the judge who succceds the original one may do, depending on
the stage to which the proceedings have got at the time the original judge
dies or it. becomes impossible for him to continue; and I think T am fair in
saying that it is simply detailing procedures for the functoning of the second .
or replacement judge or magistrate, that could well have been provided by
rule, but to which you could have no objection,

Hon. Mr, Woop: 1 think it is an improvement. _

The CHAIRMAN: Well, it is a difference in viewpoint. I{ is cerlainly easier
to find, than perhaps looking it up in rules.

The section was agreed to.
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On section 510—Amending defective indictment or count.

In clause 510, subclause 5 was amended by the Commors by inserting in
the fifth line thereof the words “to a subsequent day in the same sittings or
the next sittings of the court.”

This subsection provides for granting an accused an adjournment if in
the opinion of the Court he has been prejudiced. Now, all the amendment does
is to delimit the length of the adjournment by saying “to a subsequent day in
the same sittings or to the next sittings of the court.” _

It is quite obvious that a judge could do nothing eclse, anyway. In any
event, these words have been added.

Hon. Mr. MacponaLd: That means there cannet be an intervening mttmgs——
it eannot go beyond the next sittings.

The CHalzMaN: Yes, but I know of no reason which would permit you to
traverse a case beyond the next sitting; it would have to go to the next
sitting.

Hen. Mr. CONNOLLY; But there is nothing to prevent a further adjournment
from the next sitting to the next sitting.

The CuamrMaN: And nothing in the amendment would prevent that.

Hon. Mr, Woon: And not necessarily the next day?

The CHAIRMAN; No. It says a subsequent day and that does not mean the
next day.

The section was agreed fo.

On Section 51i-—Amended indictment need not be presented to grand
jury.

This section, which deals with the provision that an amended indictment
need not again be presented to the grand jury, was amended by the Commons
by inserting in the third line thercof, after the word “necessary”, the words
“unless the judge otherwise directs’.

The section was agreed to.

On Section 588—Report by judge.

That section, having to do with appeals of indictable offénces, deals with
the material to befurnished to the court of appeal. Subsection 2°of that section
was amended by striking out the words “by the appellant” where they appear
after the words “the reasons for judgment, if any, shall be furnished”.

Hon. Mr. MacpoNard: How do the reasons for judgment get there now?

The CHaIRMAN: In those circumstances, my view would ke that it would
be up to the crown to furnish the reasons for judgment, rather than putting
the burden on the appellant who might be the accused.

Hon. Mr. MacpoxaLp: But if the appellant is not the accused, what then?

The CHAIRMAN: There is no problem then. The crown would have to de it;
the only case affected here is where the appellant is the accused,

The section was agreed to.

On section 592—Allowance for appeal against conviction.

This section deals with the powers of the court of appeal. The House of
.Commuons deleted subsection 5 which we had enacted, and suhstituted therefor
a new subsection. The subsection which we sent te the Commons read this
way: ) - )

(5) Where an appeal is taken in respect of proceedings under Part -
KVY and the court of appeal orders a new trial undec this Part, the new
trial shall, without further election by the accused, be held before a
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judge or magistrate, as the ease may be, acting under the Part, other
than the judge or magistrate who tried the accused in the first instance,
unless the court of appeal directs that the new trial be held before the
judge or magistrate who tried the accused in the first instance.

Hon. Mr. McDowaLd: Is that not the same?

The CHATRMAN: No. B

Hon, Mr., Woop: Is this amendment any improvement on the Senate's
recommendation?

‘The CHATRMAN: Specifically, it gives the accused the right tc elect again
to be tried by judge and jury, if he has so requested in his notice of appeal. -

Hon, Mr, ConnNorLLY: Would that apply if he had not elected trial by jury
eriginally, and started all dver again?

The Coatrman: If he had not elected trial by jury originally, but in his
notice of appeal he requested that if a new trial were granted that it be by
Judge and jury, he is entitled to it. That is the addition which has been made.

Hon. Mr. Hatg; It gives the accused the chance of a new trial.

‘The CHAIRMAN: It gives him an option all over again and I think there
may be some benefit or advantage in it.

Hon. Mr. Haz6: There is no harm in it anyway.

Hen, Mr. Comnowry: I ask this question, Mr. Chairman, without having
read the new correction, In the case of an application for a new trial, can the
accused ask that it not be heard by the magistrate or court official who
origirally tried him? _

The CHATRMAN: He does not have to, because it is not {o come before the
same judge unless the court of appeal directs that it do so, so there would have
to be a specific direction by the court of appeal that it come before the same
judge or magistrate who originally heard the case.

Hon. Mr. CONNOLLY: In practice the same person does not usually hear
the second case. _ . :

The CHAIRMAN: In practice I would say it would be very unusual to find
the same judge or magistrate attempting to hear the case the second time.

Hon. Mr. ASELTINE: That applies in the civil law also.

The section was agreed to. -

On Section 599—Notice of Appeal, _

The CHalaMAN: This deals with the question of notice of appeal, and
the clause as we sent it to the Commons was amended by inserting the words
“before or after the expiration of that period” after the word “unless” in the
second last line of the clause. That has the eflect of giving the Supreme Court.
of Canada power to extend the time either before or after the expiration of
the time limit. '

The section was agreed to.

On Section 628—Compensation for loss of property. _
This clause was amended by the Commons. The effect of the change is
that it gives the judge at trial the right to order payment of an amouni by
way of satisfaction or compensation, and provides for such order to be entered
as a judgment in the court and to be enforceable as a judgment, I will read

the subsection:

A court that convicts an accused of an indictable offence may, upon
the application of a person aggrieved, at the time sentence is imposed,
order the accused to pay to that person an amount by way of satisfaction
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or compensation for loss of or damage to property suffered by the
applicant as a result of the commission of the offence of which the
accused is convicted.

And then the section goes on to provide for the enforcement of that order
by entering it as a judgment of the court, and the right to issue execution
would flow from that.

Hon, Mr. Woop: Suppose the man has not any assets, what then?

Hon. Mr. ASeELTINE: We lawyers do the worrying about that.

Hen. Mr. Woop: What I meant to ask is, is there some penalty imposed it
the accused cannot pay the amount of the order?

The CHAIRMAR: The penalty is, that the man who has committed the
offence has heen convicted, and if the person who suflers the loss or damage
wants a short method of getting a judgment which he thinks will have some
value some day, the judge who made the conviction can make an order which
has the effect of a judgment, so that the person who has been injured or
suffered the loss is in a position, if the accused has. any assets or is likely to
have any assets some time in the future, of having a judgment and may issue
execution, So it is of some benefit.

Hon. Mr. Bourrarp: Is it not, Mr. Chairman, a eivil matter? Suppose that
person who has been aggrieved takes action before tha man’s ¢conviction?

The CHAIRMAN: You mean, by civil proceedings?

Hon. Mr. BaurrFanp: Yes.

The CHAIRMAN: Then he is on his own civil remedy. This is only legisla-
tion that is really ancillary to the criminal law, punishing the person for
the damage or loss of property which he has caused.

Hon. Mr. Bourrran: If a judge acting in a criminal case of that kind has
the right to convict or condemn in a certain amount of money, is it not true
that there would have ta be 2 civil action? Has the aggrieved person to take
a civil action? Because the man may be condemned to the amount of damage.

The CHateman: I have not understood the criminal law to be such that
if someone is convicted of the theft of money in a criminal court I cannot take
the civil remedies to collect the money that was stolen from me-

Hon. Mr, CoxxoLLY: I have the same diffienlty, but I think the answer is
in the first five lines of the gection. 1 think it is permissible on the part of the
persen aggrieved: he has an option to procced before the civil courts. _

The CHAIRMAN: The difficulty may be that if you brought your action in -
the civil courts, and you were ready for irial ahead of the criminal trial, the
judge in the civil court might say, “I will adjourn this; T don’t want to com-
promise the criminal proceedings.” If that is the attifude you may as well
gel your judgment at the same time that the fellow was convicted.

Hon, Mr, Conrorry: It is cheaper,

The CHaIRMAN: Much cheaper.

Hon. Mr. BOUFFARD: Supposing the person aggrieved also takes = civil
action— . .

The CHairnaN: He can only get one judgment for the money,

Hon., Mr. MACDONALD: The word “may” is in there. A judge or magistrate
would not grant an application if he took action in the civil courts.

The CHAmMAN: Oh, I would not say that. If he had a judgment he cer-
tainly could not: but if he had started action 1 think an order would only be
granted in that action on terms that the other action would be discontinued;
because you could not get two judgments. '

Section agreed to.- :
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On section 629—Compensation to bona fide purchasers.

The CHAIRMAN: 'This section deals with compensation to bone fide pur-
chasers. That is, where third persons have purchased stolen goods. The
same principle is involved, under which the magistrate or judge making =z
conviction can recognize the right of the third party who has purchased in-
nocently the goods, and give him, on application, a judgment not exceeding,
of course, what he paid for those goods. .

Hon. Mr. ASELTINE: What change was made in the Commons?

The Crammman; The same change was made in section 628. That is not
answering your question, senator, buf the change was that under certain
circumstances the judge is given power to order a payment of an amount to
the purchaser of stolen goods not exceeding the amount paid by him, and such
judgment can be entered in the Superior Court of the province and is enforce-
able in the same way as any other judgment.

" Section agreed to.

On section 6§31—Costs to successful party in case of libel.
 The CHAIRMAN: In the original section the awarding of costs was only pro-
vided for to a successful dependent. The way in which the Commons has
changed it is that the costs in. connection with defamatory libel proceedings
may be awarded to the successful party.
Hon. Mr. Bourrarp: That is guite all right.
Section agreed to.

On section 632—How recovered.

The CxamrMan: Section 632 is merely consequential to 631. Tt Js simply
providing a procedure for the enforcement of payment of the costs that haveé
been awarded under section 631,

Section agreed fo.

On section §34—Imprisonment for life or more than two years.

* The CrairMaN; This is to clarify the situation with respect to imprison-
ment in a penitentiary and how that term is related to the situation in New-
foundland. It is technical, by reason of the consolidation of the statutes. Would
you just explain that, Mr. MacLeod?

Mr. MacLeop: The explanation is quite simple, When this provision was
before the Senate previously, it was at a time prior {o the coming into force of
the Revised Statutes of Canada, 1952. They came into force on Sepiember 15,
1953. At the time the bill was before the Senate the reference here was to the
then existing provisions in the Penitentiary Act. After the Revised Statutes
of Canada in 1952 came into force, however, the Penitentiary Act had a
different chapter number. It was a purely cansequeniial change by reason of
the coming into force of the Revised Statutes of Canada. '

The CHAIRMAN: That is, in subsection (5).

Mr. MacLroD: Yes.

* Section-agreed to.

On section §38-—Suspension of sentence. _

The Caammman: This deals with suspended sentence on probation. Dr.
MacLead tells me that what really happened was that when the bill left us
containing this section it was in the same form as it is now in the bill which is
before us, but in the process of getting printed for the Commons some changes
crept in—typographical changes—and that is why it is back before us now, and
we are considering it as if there were some change in it.

Hon. Mr. Woon: Is there a change?
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Mr. MacLron: The printer left one line out which you people had in; and
the only way we could make the change in the Commons was by way of an
amendment. So it is purely to cure a typographical error.

Hon., Mr. ConNoLLY: They put back our line,

The CHaigMaN: That is correct.

Section agreed to.

On section 641—Execution of sentence by whipping.

The CHAIRMAN: Section 641 deals with whipping. The difference between
the section that we sent {6 the Commens and the one that they have sent back .
is this: In subsection (3) of the bill ‘which we sent to the House of Comimons,
we provided that every sentence of whipping shall be carried oui in accordance
with regulations to be made by the Governor in Council. The members of the
House of Commons added a number of subsections spelling out the manner and
the conditions under which the whipping shall be administered, and in doing
that they have incorporated into the section the provisions of the present law
Under the section as we sent it {o the House of Commons the regulations were
to be made by the Governor in Council.

Hon. Mr. Haig: That is one of the sections which is being dealt with by the
Joint Committee on Criminal Law, and if that commitiee is not in favour of
the section as it stands it will be amended. _

The CHAIRMAN: Yes, and in the meantime it is proposed that there shall
not be any alteration made to the section.

Hon, Mr, CoxnoLny: Under the section as it now stands there will be no
regulations, and the sentence will be carried out as laid down and as spelled
out in ihe section.

* - The CeamMaN: Yes,
The section was agreed to.

On section 6843—Sentence of death to be reported to the Minister of Justice.

The Cruammpian: I should call your attention to the fact that the expression
*a report of the case to the Minister of Justice for the information of the
Governor General” is not the same as the expression used in the bill we sent it
to the House of Commons. We used the term “Secretary of State” in the place
of the “Minister of Justice”. You will observe a number of these changes
involving the substitution Qf “Minister of Justice” for “Secretary of State”.

Hon. Mr. Haig: Why?

Hon. Mr. ConnoLLY: Why is that?

" The CHAIRMAN: Because the Minister of Justice is the rebponmble ofﬁcer
who deals with it in any event.

Mr. Macl.eop: Perhaps another reason for it is this. There was an order-
in-council in February of this year fransferring from the Depariment of the
Secretary of State {o the Department of Justice, the administrative functions
which had previously been performed by the Department of the Secretary of
State.

Hon, Mr. CoynoLLy: Why was the Secretary of State ever involved in this
kind of thing?

Hon. Mr. Woop: I was going to ask the same question.

The CrairmaN: Policy, 1 suppose. _

Mr. MacLron: Originally the Department of Secretary of Sfate, or at the
turn of the century, was the department that ordinarily served as the means of
communication between the Governor General and the public at large, and it
wus always the practice for communications of the Governor General to be
made through the Secretary of State.

The section was agreed to.
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Hon. Mr. Rerp: May I ask a guestion with reference to section 8417 Why
do they designate the cat-o’-nine tails? I understand that in the penitentiaries
they use a paddle which does not cut the flesh and yet inflicts the same kind of
punishment. It js certainly punishment that no one relishes. I understand
that in the penitentiaries no person ever returns for a second paddling, but
the paddle is not the cat-o’-nine tails. That term conjures up something
horrible in the minds of many people. The paddle will serve just as good a
purpose in the way of punishment for, the evil doer as will the cat-o’-nine tails.

The CHarnMAaN: First of all, there is no change in the law, Secondly, the
provision in subsectiocn (4) of section 641 is that the instrument of whlpplng
shall be the cat-o’-nine tails unless some other instrument is specified in the
sentence.  In other words, if ‘the judge specifies that the strap be used, then
that is the instrument that will be used to inflict the punishment awarded.
We have had evidence before the Joint Commitiee on Criminal Law to the
effect that the strap is a more stinging and painful instrument in its application
than the cat-o’-nine tails,

Hon. Mr. EMMERsSON: The cat o’-nine tails will cut the flesh whereas the.
strap will not.

The CHAIRMAN: When they used to knot the end of the cat-o’-nine tails
some years ago there would be cutting, but that is not done now. The cat-o’-
nine tails consists of nine separate cords and they are not knotted at the end.
The evidence given by the warden of the Kingston Penitentiary was to the
effect that the cat-o’-nine tails was not as effective an instrument for. pumsh-
ment as the strap.

Hon. Mrs, HopgeEs: That is right. .

Hon. i\-‘Ir. EmmEeERson: They have had other experiences in other
penitentiaries.

Hon. Mrs. Hopces: We had that view confirmed by another warden.

The Cuamman: And we had Warden Christie from Oakalla before the

commitiee yesterday and he testified that the instrument used chiefly in Qakalla
is the strap because it talks very effectively,

Hon. Mr. Woon: This section definitely provides for the use of the cat-o'-
nine tails,

The CHAIRMAN: Unless the judge wants to direct oiherwise.
Hon. Mr, Woon: Does whipping apply to women?

The CHamrMmaN: It says specifically no in subsection (8): “No female person.
shall be whipped.”

On section 648—Coroner’s inguest.

The CHareMAnN: The members of the House of Commons mserted a new
subparagraph (5) to deal with the situation where a sentence of death is
execuied in a district, county or place in the province of Newfoundland in
which there is no coroner. It deals with the functions of a corener after the
sentence of death has been carried out,

The section was agreed to,

On section 649--Documents {o be sent fo the Minister of Justice.

The Caarrman: This section deals with documents that are to be sent to
the Minister of Justice after the sentence of death has been carried out. The
only amendment here is that the words “Minister of Justice” have been sub-
stituted for the words “Secretary of State

The section was agreed to.
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On section 656—Commutation of sentence,.

The CHAIRMAN; The change here is to delete the words “Secretary of State”
and to substitute the words “Minister of Justice or Deputy Minister of Justice”.

The section was agreed to.

On section 690—Successive applications for habeas corpus not to be made,

On section 691--Appeal in habeas corpus, etc.

The CHaIRMAN: In view of the questions raised by Senator Roebuck on
these sections in the Senate chamber, and because of the views held by other
parties, I think these sections should stand. They involve the guestion as fo
whether or not hebeas corpus proceedings should be the subject matter of an
appeal. They mark a change in the existing law, and therefore we should
let these two sections stand and discuss them when the Minister is here.

Section 830 stands.
Section 691 stands.

Hon. Mr. McDonatn: Could you briefly give us the change that was made
in the House of Commons?

The CHATRMAN: Yes, the change made in the House of Commons was simply
the insertion of the words “on the merits” after the word “refused” in the
third line.

On section €34—General penalty.

The Cuamaman: This section deals with summary. convictions. The
members of the House of Commons saw fit to delete subsection (3) as we,
sent it to them, and to substitute a new subsection (3). The subsection as we
sent it fo the other house read like this:

A summary conviction court may direet that any fine, pecuniary

penalty or sum of money adjudged to be paid shall be paid forthwith
or at a time to be fixed by the summary conviction court.

And what the Commons has done you may see in the new subsection 3:

(3} A summary conviction court may direct that any fine, pecuniary
penalty or sum of money adjudged to be paid shall be paid forthwith or,
if the accused is unable to pay forthwith, at such time and on such terms
as the summary conviction court may fix,

Hon. Mr. ASELTINE: They do that, anyway.

The CHAIRMAN: Well, in so far as any substantial meaning is concerned
it is in effect the same as the subsection we sent to the Commons,

The section was agreed to.

On section 687--Any justice may act before and after irial.

The CHAIRMAN: What the Commons did was to add the subclauses 4 and 5
—dealing with waiving of jurisdiction, Subclauses 4 and 5 are on page 241:

{4) A swmmary conviction court before which proceedings under
this Part are commenced may, at any time before the trial, waive
jurisdietion over the proceedings in favour of another summary con-
viction ecourt that has jurisdiction {o try the accused under this Part.

The idea, is that instead of having a man who is subject to be tried in several
courts in relation te different charges, to get them all tried in the one court
the other courts can waive jurisdiction. Is that not right, Mr. Macl.eod?
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Mr, MacLrop: The situation is that at the moment if you are brought
before the magistrate only that magistrate has jurisdiction to try. Freguently,
he becomes sick or goes away, and no other magistrate may try the case. - In
this case, it can proceed before another magisirate, if he waives it. '

The CHAIRMAN: Subsection 5 deals specifically with Quebec,

Hon. Mr, GouiN: Why is there this special reference to a judge of the
sessions of the peace?

Mr. MacLEop: Our information- was that there might ke four or five
magistrates in the court, and that rather than waive jurisdiction to a named
one it would be preferable to just waive Jurisdicticn, and that any one of the
other four could waive that jurisdiction.

Hon. Mr. BEAUBIEN: That is, jurisdiction in eriminal matters? :

Mr. MacLroD: Subsection 5 says, “the summary conviction court that -
walves jurisdiction is a judge of the sessions of the peace.”

The CHAIRMAN: So the general subsection 4 would apply.

Mr. MacLzon: That is right.

The CHarrMaN: In all other cases except five.

The section was agreed to. :

On section 743-—On question of law.

This is an appeal section, that is, appealing cases where there has been a
trial de novo before a county court judge.

Mr. MacLeop: That is right, _ :

The CHAamrMaN: 1 was going to suggest that in relation to section 743 I
should perhaps call your attention to the fact that the House of Commons
did not change anything, but added subclause 5, which reads:

(5) The Atiorney General of Canada has the same rights of appeal
.In proceedings instituted at the instanece of the Government of Canada
and conducted by or on behalf of that government as the Attorney
General of a province has under this Part,

In other words, it gives him the right of appeal on a question of law from a
judgment in a trial de novo, but this section by virtue of this new subclause 5
is related, or may be related, fo sections 690 and 691, on the right of appeal
in habeas corpus proceedings. '

Mr, MacLeon: No, this is dealing with summary convictions. _

The CHamrMAN: Oh, this is summary conviction only. Then we do not
have to stand this one. .

Hon. Mr. Haig: Pass,

Hon. Mr. McDoNALD: Why do they refer to the Attorney General of Canada
instead of the Minister of Justice?

The CHATRMAN: Well, he is both.

Hon, Mr. McDonars: Why are the words Attorney General of Canada
used? '

The CHAIRMAN: Well, when he functions in relation to the courts he is the
Attorney General of Canada. .

Mr. MacLeop: And he acts in an advisory capacity as Minister of Justice,

Hon. Mr. ConnoLLY: I notice in the third line of subsection 5 the words,
* “at the instance of the Government of Canada” are used. The traditional way
to refer to that has been, as I have always understood it, “Her Majesty the
Queen in the right of Canada.” Is that a departure? .

Mr. MacLeop: In ecriminal cases, it would be the Attorney General of
.Canada, o
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The CHamrMaN: It says, “at the instance of the Government of Canada.”

Mr. MacLeop: That is the style of language used in the present Code in .

the provisions relating fto the disposition of fines—fines that are imposed in
proceedings instituted at the instance of the goverrment of Canada, in respect
of which that government bears the cost of prosecution. Those fines go to
the government of Canada. There is no change In language there, because
it is well recognized, :

Hon. Mr. ConvoLry: I know in substance it means the same thing.

Mr. MacLeon: In the information it would read, “Her Majesty the Queen
versus John Doe.” In criminal proceedings you would not put in “in the right
of Canada.”

Hon., Mr. ConwoLLYy: Thank you very much.

The section was agreed to.

On section 7T44-—Fees and allowances. .

The Cuaamman: There has been an alteration In the section as we sent it
to the Commons, but I do not think there has been a material change, because
if you will notice, for instance, fees and allowances that may be allowed to
peace officers, in items 20 to, 21, 22 and 23, the mileage rate in Bill 7 is 10
cents for each mile. In the bill as we sent it to the Commons, in the schedule
we provided for 20 cents.

Hon. Mr. Woop; 10 cents is about right.

The CHaiRmAN: In some places there are changes, and in other places
there are not. In item 20, for instance, we had provided for.20 cents for each
mile both ways. :

‘Hon, Mr. Woon; Commercial houses usually give them 10 cents.

The CHATRMAN: In ifems 21, 22 and 23 we had provided 20 cents a mile
one way. The Coemmons have provided 10 cents a mile both ways.

Hon. Mrs., Hopces: It amounts to the same thing,

Hon. Mr. KmviEY: It may not; the man may not come back.

The Ciamdan: No, he may be arrested when he geis there.

Under “Fees and Allowances that may be allowed to witnesses”, Item 23
of Bill 7 nrovides $4 a day, We had provided $3 a day. .

"Hon. Mr, ASELTINE: Even $4 a day is noit toc much in these times. It
won't pay your hotel bill,

The CHamrmMAaN: And we had provided 20 cenis a mile one way and the .
Commons provides 10 cents a mile both ways. The same thing applies in
connectien with fees and allowances that may be allowed an interpreter under
itemn 28; ithe allowance for living expenses has been increased from $3 to $10
a day, and the Commons have dealt with the mileage rate in the same way—
where we said 20 cents a mile orne way, they make it 10 cents a mile both ways.
I agree with what Senator Aselfine says, that even 54 a day in these times is a
pretiy nominal witness fee,

Hon, Mr, Woop: It wouldn’ buy you a good meal down here.

Hon, Mr. KiNLEY: Buf if you increased that would it not be then out of line
with the lees paid to jurors?

Hon, Mr. Hare: But witnesses have no living allowance.

The Cuamaan: Although these fees may seem inadeqguate, one must
bear m mind that when costs are awarded against any person in 2 criminal
proceeding, this is the scale on which they are awarded,

Hon. Mr. Woob: That point has to be congidered.
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The CHATRMAN: Of course in a civil proceeding you have a party and
party tariff and a solicitor and client tariff, The party and party tariff is the
basis on which you may tax costs against the other party and—

Hon. Mr. Woop: This is not like the corporation lawyers, where one can
charge anything he likes, '

The CHAIRMAN: Is that so? I am glad to hear it

The section was agreed to. '

On section 745—Repeal.

In the bill which we seni to the Commons subsection 2 provided . that
certain provisions of the Yukon Act be repealed. Those references have been
omitted from Bill 7. I think Mr. MacLeod will tell us that the reason for
doing so is that we now have a new Yukon Act.

The section was agreed to.

On section 746—Transitional.

This covers the transitional period betv&een the two codes. Section 746
in Bill O read as follows: :

Every offence against the criminal law that was wholly or partly
committed before the coming into force of this act shall be dealt with,
inquired into, tried and determined, and any penally, forfeiture or
punishment in respect of that offence shall be imposed as if this act
had not come into force.

We have a much longer transitional section in Bill 7. I think the reasorr
for it, Mr. MacLeod, was that it was fclt necessary {o spell oui the various
situations that might arise. .

Mr. MacLeoD: That is right. It insures that the accused will get the bene-

fit of whichever is the lesser punishment as between the existing code and the
new code when it comes into force.

Hon. Mr. Woon: How long will it take this new code to come into force
after it is passed? ,

The CHamMAN: It is a question of policy, but 1 believe the plan is to pro-
elaim it as coming into force on January 1, 1955. It requires that rmuch time
after it has been passed for all law officers throughout the country tc become
familiar with it, and it may even be studied by some people in the light of
violations they intend to commit, with a view to determining whether or not
the penalties have been changed.

Hon. Mrs. Hoscgs: Do I understand that the penaliies in the new act have
been increased?

The CeairManN; No; if a person has commifted an offence before the new
act comes inte force, and the penalty under the present law is less, he is
entitled to be penalized under the penal provisions of the present code,

Hon. Mrs. Hovees: If the penalfy is greater under this aet, then he would
not come under this act. )

The CuammManN: Thatl is frue.

Hon. Mrs: Hovees: It is in favour of the accused.

"The CHAIRMAN: YCs.

The section was agreed to.

On Section 748—Opium and Narcotic Drug Act.

On Section 749—Canada Evidence Act.

On Section 750-—Combines Investigation Act. -
927114}
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These three sections were not in Bil! O, I would ask Mr. MacLeod to give-:-

us the reasons why these sections are now ineluded in the bill,

Mr. MacLeop: The statutes that are referred in Sections Y48, 749 and 750,_.'

namely Opium and Narcotic Drug: Act, Canada Evidence Act and Combines
Investigation Act, contain a great many references to sections in the present
Criminal Code. Those statutes were not included when the revised statutes
of Canada were published in 1952, but were published in a scparate volume,
In order that those statutes can operate in relation to the new bill, it is necessary
to amend them in the light of the section numbers of this bill, and that s
all these sections do. The moment this bill comes into force these other statutes
will be amended accordingly, and there will be no confusion as between sec-
tion numbers and provisions in the bill.

The CuammMan: The section numbers in the act would not correspond to
the section numbers of the new code.

Mr. MacLeop: That is right.
The CHaIRMAN: Section 747, which refers to the interpretation act, repsals

section 29 of the Interpretation Act. Have we amended the Interpretation
Act so as to provide a new section?

Mr, MacLrop: Perhaps I should read section 28 of the Interpretation Act: .

‘29, Unless the context otherwise reguires, a reference in any Act to

(a¢) The Summary Convictions Act shall be construed as a reference to -

Part XV of the Criminal Code:

(0) The Summary Trials Act shall be construed as a reference to Part
XVI of the Criminal Code;

(¢) The Speedy Trials Act shall be construed as a reference to Part

XVIII of the Criminal Code .
That provision is in the Interpretation Act because throughout the vears var-
ious statutcs were enavted which provided that the Summary Convictions Act
would apply; and in order to know what the expression “Summary Convictions
Act” meant, one had to know that it mcant part XV of the existing criminal
code. In the revised statutes of 1952 there are no references in any act to the
Summary Convictions Act, the Summary 'Frials Act or the Speedy Trials Act;
s0 that this eatch-all provision can now be repealed,
The CHAtrMAN: And as you have said, Mr. MacLeod, it applies also to

section 751, does it not? That is a new section as well, having reference to the -

Extradition Act.

Mr. MacLEop: That is right. That is a generzl provision so that the
expressions in the schedule to the Extradition Act will be references to the
provisions in this hill.

On Section 753—Forms. _

The CHATRMAN: Are there any changes here? T think there was a change
in one of the forms, was there not, Mr, MacLeod?

Mr. MacLeon: T do not recall any. I do not think the forms were changed.
Hon. Mr. BEAUBIEN: Mr. Chairman, have these scctions been agreed to?
The Czaranian: These sections were passed, sections 747 to 751 inclusive,
Scetions 747 to 751 were agreed fo.

On Secction 752—Coming into force.

Tiis section simply provides for the coming into force on a day to be
fixed by the Governor in Couneil. ) . @

The section was agreed io.
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The CHAIRMAN: Gentlemen, that completes our consideration of the amend-~
ments except for—

Hon. Mr. Woon: The forms.

The CoHarrmManN: The foring are the same as the forms that we sent to the
Commons.

Hon, Mr, Woob: ] suppose we should pass them too?

Hon. Mr. McDoNALD: Mr, Chairman, how many amendments did we make
last year?

The CHamMaN: When we sent the bill to the Commons we had made
about 116.

Hon. Mr. McDonaLD: And how many of those 116 were amended there?

The CRAIRMAN: T could not tell you that. A} I can tell you is the number
of changes that were made to the bill in the Commons. There were 71 amend-
ments made altogether. We have gone over those and approved certain of the
sections and allowed other sections to stand. The following sections have been
allowed to stand: 9, 25, 52, 150, 365, 372, 400, 431, 690 and 691.

Those are the sections on which we propose to hear the Minister, and
thenn we will have o have our own deliberations afterwards as to what we
think we will do with them. -

There is one other guestion and that is whether or not we are going to
have any public appearances from these organizations which have written in.
There are three of them, the Canadian Congress of Labour, the Canadian
Brotherhood of Raillway Employees and the Toronto Board of Trade.

Hon. Mr. BEausieN: Did they all appear before the House of Commons
committee? ’

- The CHAIRMAN: The Toronto Board of Trade and the Canadian Congress
of Labour did, The Canadian Brotherhcod of Railway Employees did not
appear, according to my understanding.

We inviied appearances from every person when we had the bill first
before us, and we set aside time for it, and some of the people who were
informed, including the Canadian Congress of Labour, did not choose to appear.
before us. The question for us {o decide now is whether at this stage we are
going to hear these bodies. The only word of caution I sound in that regard
is that we have acquired a repuiation over the period of a great many vears
as being a place where the public may come and be heard and be sure of
being heard.

Hon. Mr. McDonNatDp: I think, Mr. Chairman, we ought to hear them.

Hon. Mr. Rem: I suppose all senators have received letters from wvarious
labour corganizations professing fo be interested in some sections of the hill
I think we ought to hear them.

Hon. Mr., KINLEY: We are entitled to follow through. _

Hon. Mr. Hare: Mr. Chairman, I think we ought to hear them, whether
we pass the bill or not. _

The CHargMaN: Then, the next questien that arises is, when. It is proposed
now to adjourn the sittings.

{Further discussion as to dates of hearings ensued.) :

The CHarrmAan: We will hear these organizations on Tuesday afternoon
when the Senate rises. After we have heard them, we will arrange a time
to hear the Minister.

There is one more matter. We distributed to all commitiee members this
morning two amendments which were proposed by the Department of Justice,
and those are two of the items that are standing. There did not seem to be-
any objection yesterday to either of them and I was wondering if we could
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deal with those and take them off our list of sections that are sfanding. T am
referring to sections 25 and 400. Section 25 is simply giving {o peace officers
the power to use force if necegsary to stop an escape by fiight.

Hon. Mr. Bourraro: Is not that the section that Senator Roebuck had some
objection to?

Hon. Mr. RoepUcCK: This may be modified. I will read it over.

Hon. Mr. Bourrarp: Is there any difference between the amendment and
the present legislation? .

The Cuamrman: No, the amendment re-enacts the present law word for
word, _ :

Hon. Mr. Bourrarp: It has given rise to some abuse In the past.

Hon. Mr. RoeBuck: This is what I questioned. Though I took objection
to it I questioned it: '

. if the person to be arrested takes flight to avoid arrest, in using
as much force as is necessary to prevent the escape by flight, unless the
escape can be prevented by reasonable means in a less violent manner,

That seems to give him the right to shoot a man down who is running away,

There are conditions where he should do that, but there are many conditions

where he should not. '

Hon. Mr. Woob: Is that not covered in here?

Hon. Mr. Reesucek: No; unless he can prevent an escape: then he can use _
any force that is necessary. That means that he could shoot. )

Hon. Mr. ASeLTINE: I do not see how you can change that, senator.

Hen. Mr. Wooon: I don’t, either.

Hon. Mr. Roesuck: It should not apply to minor offences.

Hon. Mr. Bourrard: But it does apply to minor offences,

Hon. Mr. RoEsuck: It does apply to minor offences in this class, and would
be a complete reply, should a policeman be prosecuted for shooting a man
who is running away., Now, we have put policemen on trial for doing that,
over and over again.

The CHamrMax: Excuse me, senator; this section would not apply to a
summary convictions offence. It says it is an offence for which a person can
be arrested without warrant.

Hon. Mr, BourrarD: Yes, but it does apply in any case where a man is
commitling an offence, whether it is punishable on summary conviction or
otherwise. _

Mr. MacLzopn: It is an offence for which that person may be arrested
without warrant.

Hon. Mr. Woon: For instance, supposing a young fellow was seen near to a
store, and started to run away, and a policeman told him to stop or he would
shoot: well, maybe the kid would just be frightencd, and run.

Hon. Mr. Bourgakp: It is covered by 435:

A peace officer may arrest without warrant
{z) a person who has committed or who, on reasonable and probable
grounds, he believes has committed or is about to commit an indict-
able offence, or _
(b} a person whom he finds committing a eriminal offence
of any kind.  Under paragraph (b) it may be a criminal offence which is not
indictable,

The Cuarzmawn: Well, first, an indictable offence, and second, a criminal
offence,

Huon. 3Ir. Bourrard: A criminal offence of any kind.
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The .CIIAIRMAN: Well, if there is going to be any discussion we may as well
stand over No. 25. .

On section 400—Printing circulars, ete., in likeness of notes.

The CHarRmanN: On section 400 no person had any objections, but Senator
Hugessen thought the amendments were so0 long he would like to have a look
at it.

Hon. Mr, HugessEN: I looked at them, and do not see anything objeciion-
able. '

The CHAIRMAN: Then, shall we carry section 4007 That is struck out of
the sections cutstanding, but we will leave section 25 to stand.

Hon. Mr. Hate: Then we will meet again Tuesday afternoon, as soon as the
house rises. o

The CHAIRMAN; This committee will adjourn to Tuesday afternoon, when
the Senate rises. ’ '



MINUTES OF EVIDENCE

THE SENATE
O1rrawa, Tuesday, May 25, 1954,

The Standing Committee on Banking and Commerce, to whom was referred
Bill 7, an Act respecting the Criminal Law, met this day at 4.15 p.m.

Hon., Mr, HavpeW in the Chair.

The CHAIRMAN: We have a quorum and I call the meeting to order, We
have appearances by a number of organizations, including the Board of Trade
of the City of Toronto, the Canadian Congress of Labour, the Mine, Iill and
Smelter Workers Union, and the Canadian Brotherhood of Railway Employees.
Mr. Maurice Wright of Ottawa is going to submit representations on the pari
of the Canadian Congress of Labour. I propose to call on Mr, A, C. Crysler,
Legal Secretary of the Beard of Trade of the City or Toronto, to come forward
at this time. ' _

Mr. A, C. CrySLER, Legal Secretary, Board of Trade of the City of Toronto:
Mr. Chairman and honourable senators, I understand that the brief that I am
about to submit has been distributed. It reads as follows:

The Board of Trade of the City of Toronte, whose membership comprises
some 6,000 persons drawn from large and small businesses in all lines of
business activity and from the professions in Toronto and district, wishes
first to thank the Chairman and Members of the Senate Banking and Commerce
Commitiee for the opportunity afforded the Board to appear before the
Commitiee to present its views concerning S. 365-—Criminal Breaches of Con-
fract—of Houge of Commons Bill No. 7—An Act respecting the Criminal Law.
The Board’s general position is in support of S. 365 in its present form for
the reasons which are stated below.

S. 365(1) is designed to impose penalties for stoppages of work in breach
of contracts which have consequences as stated that are deemed to be of a
eriminal character and to amount fo something substantially more than the
conseqguences normally attendant upon stoppages of work by reason that they.

(a) endanger human life

{b) cause serious bodily injury

(¢} expose valuable property to destruction or serious injury

(d) wholly or to a great extent disrupt the supply of light, power, gas or
water

(e) delay or prevent the operation of railways that are common carriers.

S. 365(2) distinguishes between stoppages of work which result from
digputes which arise (a) during the course of collective bargaining when the
parties are unable to reach a collective agreement, and (b) disputes which
arise during the term or terms of collective agreements after they have been
entered into. Subsection (2) places the operation of S. 365 in balance with
the provisions of labour relations legislation which treats differently disputes
which arise in the course of negotiating a collective agreement or a renewal
or revision of it and disputes which arise under a collective agreement after
it has. been reached. .

The provisions respecting disputes during the negotiation of collective
agreements or their revisien or renewal do not prohibit sirikes, but place a
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restraint on them until! the negotiation and conciliation procedures prescribed
by labour relations legislation have heen complied with., However, stoppages

of work 1n respect of disputes arising under ecollective agreements are prohibited -
and such agreements are required fe contain provisions for the final settlement
of differences under them by arbitration or otherwise without stoppage of work.

S. 3653(2) would not prevent strikes following completion of negotiation
and conciliation resulting from disputes ariging in the course of collective
bargaining when the parties are unable to agree on a collective agreement
or a renewal or revision thereof. At such a time there would not be a
collective agreement between the parties to the collective -bargaining proceed-
ings and the saving clause in S. 365(2} would operate as a protection for any
breaches of contracts of employment which might occur even though all
steps provided by law with respect to the settlement of industrial disputes are
taken.

It is essential to rctain that part of S, 365(2) which provides that any
provision for the final settlement of differences, without stoppage of work,
contained in or by law deemed to be contained in a collective agreement is
complied with and effect given thereto. Otherwise, disputes under collective
agreements could be carried through grievance and arbitration procedures
prescribed in collective agreements, following which it would be possible to
strike without contravening the section, despite the facts of the existence of a
collective agreement and of the strike having the consequences defined in
5. 363(1) as constituting a criminal breach of coniract,

It is to be observed that S. 365(1) would only apply to the limited ares
of breaches of collective agreements by way of strikes defined therein as
constituting & criminal breach of contract. Also, any danger of undue resort
to S. 365 is minimized further by the requirement under S. 385(3) that no
proceedings shail be instituted under the Section without the consent of the
Attorney-General. )

Apart from the legal aspects of the question, there is often a great prac-
tical difference attendant upon strikes following failure to negotiate a collec-
tive agreement or renewal or revision thereof and strikes under cbllective
agreements, One of the fundamental values of a collective agreement should
be that it gives an assurance of stable employee relations throughout the term
of the agreement, From the nature of the circumstances the employer has
to proceed upon the assumption that that will be the case. Consequently, it is
impractical for him, in relation to every grievance which may arise during
the life of the collective agreement, to place the operation of his business in
a state in which a strike would not have much more damaging consegquences than
those necessarily attendant upon any stoppage of work. For instance, if a
strike were suddenly called in one of the great utilitiss without an adeguate
period to prepare for the cessation of their service, it is diffcult to estimate the
damage which might be done. The same consideration would apply in the
case of an industrial process in which it was necessary lo clear the process-
ing of materials, such as, for example, molten metals, in order that produc-
tion facilities would not suffer a long-term impairment as a conseguence of
the strike, In contrast, in the case of a strike during the negotiation or renewal -
of a collective agreement, there would be a reasonable period of time during
which the probabilities of failure to reach an agreement would become in-
creasingly evident. That time period would enable an employer to take steps
te minimize such undue consequences of a strike as those mentioned.

Mr. Chairman and gentlemen, as you will realize, we have cut our brief
to what might be described as the bare elements of the subject. We do not
know ‘just what questions may be in your minds, and we have not attempted
to anticipate and answer them, but if anybody has any questions to ask I would
he plad to try and supplement the written hrief, if I am asked to do so.
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The CHARMAN: If there are any questions arising out of the reading of
this brief, I think now will be a geod time to hear them,

Hon. Mr. HucrsSEN: I take it you are in favour of the sectien as it now
stands?

Mr. CRYsLER: That is correct, sir.
Hon. Mr. KINnLEy; That is the section in the new bill.

Mr. CrysteEr: Yes; it is Bill No. 7 as passed by the House of Commons on
April 8. ¥ is the scction as stated in that bill that we favour.

Hon, Mr. BoUufrarD: Mr. Chairman, has the witness anything to say about
the other clauses, or does he limit his remarks to this clause?

The CHAIRMAN: Mr, Crysler, your brief is confined to section 365, Have
you any view o express on the other SECtIOIlS or are your views confined to this
particular section? - :

-Mr. CryYsLER: Mr. Chairman and gentlemen, the Board of Trade, as a matter
of policy, makes no proposul respecting sections $2 and 372, nor does it object
to them. T could express only a purely professional view, if you wish o hear
such a view, but I have no policy.

. Hon. Mr. EULER: You are speaking for the board,

Hon., Mr. Haig: Do not give your own views.

Mr. CrYSLER; As I say, I have no policy on sections 52 and 372,

Hen. Mr. Hare: Mr. Chairman, it is perhaps very well to ask some guestions
of this gentleman, but I should like to hear firsi what the other witnesses
have to say. Their remarks may have some bearing on this first brief, and I
may have some questicns to ask about it in the light of what the later witnesses
have to s&ay. ' - '

The CHalRMAN: I understand Mr. Crvsler will be available, as he is to be
in town unti! tomorrow afternoon; we can call him back'if anyone has any
guestions to ask of him.

Hon. Mr. McDonaLy: This brief represents the views of the executive of
the Board of Trade of Toronto? )

The CHAIRMAN: Yes. ) '

Hon. Mr. BourrarD; That is of Toronto—it does not include Montreal.

The CHAIRMAN; Quite so. Thank you for the moment, Mr, Crysler.

Our next witness is Mr. Maurice Wright, representing the Canadian Con-
gress of Labour, Ny

Mr. MaAURICE WRIGHT: Mr. Chairman and honourable senators, I should
like first to say that I have with me Mr. A. R. Mosher, President of the Canadian
Congress of Labour and Dr, Eugene Forsey, Director of Research of the Con-
gress. I should like also te add that the brief which T shall present teday to
you was prepared by Dr. Forsey.

May T alse say, Mr. Chairman, that the Canadian Catholic Confedelahon of
Labour is represented here today by Mr. Gerard Pelletier and Pierre Vad-
boncosur. I have heen authorized by them to say that they associate them-
selves with the brief that T am about to submit, and I have no doubt that they
would be prepared to answer any questions directed to them.

Hon. Mr. Woop: In other words they support the brief that yout are present-
ing, without giving one of their cwn.

. Mr. WRIGHT! That is correct.
. The CHAIRMAN: In other words, they adopt it.
Mr. WRIGHT: Yes.



60 : ' STANDING COMMITTEE

Mr. Chairrhan and Members of the Committee:

The Canadian Congress of Labour appreciates this epportunity of appearing
before you on the bill to revise the Criminal Code. It will confine its repre-
sentations to certain sections of particular interest to its members, notably
sections 32, 68, 365 and 372, and will be chiefly concerned o clear up some
misunderstandings which seem to have arisen with respect to its views on
some of these sections,

I will deal first with Section 52 which is concerned with sabotage.

The Congress thinks sabotage is a serious offence, and should be punished,
and it has never asked that unions or their members should be exernpted from
the section or given special treatment. All it wants is that the section should
apply only te genuine sabotage, and should male it plain that ordinary strikes
angd peaceful picketing are not to be deemed sabotage.

Hon. AMr, Woob: Not even if they destroyed machinery or plants?

The CreammMaN: I was going to suggest that we let Mr. Wright read his
brief completely and then, if we have any guestions, we can put them.

Mr. WricHT: I think you will find that I deal with that point as I go along,
Senator Wood.

That is why it wanted the amendments which have been made to sub-

section (1), dropping the vague term “interests”. That is why it wanted the
present subsections (3) and (4) added. The Congress never said that the
section as criginally drafted was aimed at sirikes and peaceful picketing., It
did think that, without some such saving clauses as those embodied in the
present subsections (3) and (4}, there was danger that some court might hold
that a strike or peaceful picketing did constitute sabotage, under subsection
{2) (a). The sole purpose of subsections {3} and (4), in the Congress’ view,
is to make doubly sure the assurance which some may hold is already provided
in subsection {1): that the prohibited acts listed in subsection (2) {a) are
prohibited and punishable under this section only if they are done “for a
purpose prejudicial to the safely, security or defence of Canada, or the safety
or security” of allied armed forces lawfully present in Canada. A strike,
or peaceful picketing, almost inevitably “impairs the efficiency or impedes the
working” of one or more of the “things” mentioned in subsection (2} («). The
Congress wanted to have it made unmistakably clear that this did not mean they
would come within the scope of the section.
' Before subsections (3) and (4) were added, there was widespread fear
among workers all across the country that the section could be used to crush
all strikes and all peaceful picketing, and virtually destroy trade unionism.
Lawyers may argue that the fear was not justified. But it was there, and the
Communists and their hangers-on were exploiting it. The Congress submits
that it was essential to make Parliament’s purpose s¢ clear that no reasonable
person could be deceived into believing it was something quite different, some-
thing which threatened to destroy hard-won and basic righis. This, in the
Congress’ opinion, is what the section now does.

The next section I would like to discuss is Section 68, which deals with
the reading of the Riot Act.

This section provides that, if a justice, mayor or sheriff or the lawful
deputy of a mayor or sheriff reeeives notice that twelve or more persons are
unlawfully and riotously assembled together, he “shali” go to the place named.
and “shull” read the proclamation. Apparently he must do it even if, when he
gets there, he sees no sign of anything like a riot. The thing is automatic. Any
malicious individual—and unfortunately there are some who come within that
catc;zor}"—whas only to hand the official a notice that twelve or more persons
are “unlawfully and riotously assembled” to put the whole machinery in

mation: the justice, mayor or sheriff has no option, even if he thinks the notice
is tutally contrary to the facts,
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To put an extreme case: The members of this Committee might be peace-
fully eating their dinner in the Chateau Laurier; someone with a grudge against
them might go to Dr. Charlotte Whitton with a notice that in the dining-room
in the Chateau Laurier twelve or more persons were “unlawfully and rictously
assembled;” whereupon the Mayor would have no option but to go to the
Chateau dining-room and read the proclamation; and if vour Honours did not
peaceably disperse and depart within thirty minutes, you would render your-
selves liable to the penaltics set out in section 69.

This is not very likely. But what is perfectly possible is that, in a place
where a strike is in progress, an employer may go to a local justice, or the
mayor, with a notice that, at the union hall, twelve or more persens are
“unlawfully and rioiously assembled,” and that the justice or mayor will then
find himself obliged to rcad the proclamation, even though, when he gets to
the place, he can see that the meeting is perfectly decorous and proper.

There are here today several officials representing labour organizations
who, if requesied by this Committee, can cite instances where it has been
employed as 2 regular tactic or technigue by certain employers in certain
small towns, The employer simply calls up the peace officer—and remember
that a peace officer includes the mayor of the municipality-—and says, “There
is an unlawful and riotous assembly going on at a certain point. There is a
strike going on there.” Gentlemen, it is not unlawful to strike. And the mayor
goes there, and it is my respectful submission that, as the section now reads,
the mayor has no alternative but to read the proclamation, or, as we used to
call and do call it, the Riot Act, .

Hon. Mr. Eurkr: But if he sees the assembly is not unlawful he does not
need to read it. . S _

Mr, WrrgHT: My submission is that there is the obligation to do s50; and
I would refer to section 68 of Bill 7:

A justice, mayor or sheriff or the lawful deputy of a mayor or
sheriff who receives notice that, at any place within his jurisdiction,
twelve or more persens are unlawfully and rictously assembled together,
shall go to that place and, after approaching as near as safely he may
do, shall command silence and thereupon make or cause to be made in a
loud voice a proclamation in the following words or to the like effect.

Now, may T just finish my point: section 70-—1 want tc place the whole
case before you—states: .

A peace officer who receives notice that there is a riot within his
jurisdiction and, without reasonable excuse, fails to take all reascnable
steps to suppress the riot is guilty of an indictable offence and jis liable
to imprisonment for two years.

Hon. Mr. EuLer: It has got to be a riot, though,
Hon, Mr. Woon: Yes. -

The CHatrMAN: Gentlemen, we have a procedure here, that we were going
to hear the reading of the brief. :

Hon, Mr, Woon: I thought as a matter of fact we could deal with these
peints as we go along. .

The Cramman: Shall we put it to the vote and see what the wish of the
majority is? I think we decided that we would hear the presentation.

Mr. WrIGHT: It might be just as well if I were to complete the presentation.
It may answer a number of questions.

As I said, this kind of thing has happened. The Congress thinks it ought
not to happen. Tt therefore suggests that section 68 be amended by inserting,
after the words, ‘““as safely he may do”, in line 42, the words, “and if he,is
satisfied that such persons are unlawfully and riotously assembled.”
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Section 68 would read in this manner:

A justice, mayor or sherifl or the lawful deputy of a mayor or 5her1ﬁ
who receives notice that, at any place within his jurisdiction, twelve or
more persons are unlawfully and rictously assembled together, shall
go to that place and, affer approaching as near as safely he may do,
and if he is satisfied that such persons are unlawfu_ly and riotously
assembled, shall command silence . . .

and do all the rest of it,

In other words, if he is the person who is going to read the riot act, then
give him an epperiunity to decide whether or not there is any necessity for it.

Hon. Mr. Woob: Whether there is any riot or not?

Mr. WrigHT: Exactly.

Hen, Mr. ConxniLY: You say “and”. Do you mean “or”?

Mr, WrigHT: No, I mean “and”. It is conjunctive, “And if he iz satisfied
that such persons are unlawfully and riotously assembled” then he shall comn-
mand and do all the rest of the things he has to do.

Hon. Mr. Woobn: It makes sense to me.
The CHAIRMAN: Will you continue, Mr, Wright?

Mr. WRIGET: The section meant to apply only to real riots. I do not think
there is any doubt about it, and I am not suggesting for a moment that this
section was put in with the deliberate intention of destroying trade unions. *
I know that that was not the intention. ‘The Canadian Congress of Labour
knows that that was not the intention. It merely asks parliament io make
sure it cannet be used in that manner. We submit that by incorporating the
change we suggest this end will be accomplished.

Hon. Mr. Hucessen: It seems to me that the way the section reads now:
HA Justlce, mayor or sheriff or the lawful deputy of a mayor or sheriff who
receives notice . . . it means that such person is required to go to this place
and read the notice even if nobody is there at all.

Mr. Wrigur: Exactly. That is exactly my point, sir.

The section meant to apply only to real riots, not just fo anything that any
individual may take if into his head to call a riot. The Congress submits that
its proposed amendment would make this perfectly clear, and would remove
widespread fears that the section as it stands may he misused. :

The next section with which I should like to deal is section 365—C11m1na1
breach of contract. It is a most contentious secticn.

The Congress’ basic position on this is that breach of contract is a eivil
malter, and ought not to be dealt with by the criminal law at all. Breach of
labour confracts is already punishable under the Dominion Industrial Relations
and Disputes Investigation Act and under the corresponding provincial Acts.
If these Acts do not provide sufficient protection for the public interest, then
let Parliament and the Legislatures make the necessary amendments, and deal
with the maifer under laws expressly designed for such purposes. As far as
ihe Congress knows, neither the Dominion Government nor any provincial
Government has even hinted that the present provisions of the Labour Rela~
tions Actz ind other relevant labour legislation (such as the Public Services
Emplovees Disputes-Act in Quebec) do not provide sufficient protection for the
public interest. The Congress submits, therefore, that there is not even the
shadow of a reason for the new provisions of section 365.

The Congress is, of course, aware of the argument that there are no new
provisions. It has been siated to us and stated in the other house that section
265, as it appears at the present time in Bill 7, is merely a restatement or

recodification of the law as it existed previously, as to the substantive part of
the ]'m
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But anyone who locks at section 365 of the Bill, and at section 499 of the
present Code, will see at once that 365 (1} {d)} and (e}, as applied to employees,
is new. The Government has contended that it is not, because something
similar was there in 1892 but got left cut by accident, or the incompetence of
the draftsmen, in the revision of the statutes in 1906. The fact remains that,
under section 365 (1) {(d) and {e), employees will find themselves liable to
prosecution for something they could not have been prosecuted for at any time
in the last forty-eight years. For the plain man, that is ceriainly “new”.

Possibly this may sound something like double talk at the moment, bui the
situation is this. When the Criminal Code was recodified in 1806 we are told
now that either by inadvertence or an error made on the part of a draftsman,
certain essential parts of what is today section 499 of the Criminal Code were
omitted, and that section 499, as it presently stands, is inoperative and cannot
be used effectively. I submit it can bhe used effectively. It provides for
prosecution of certain classes, and they are not employees. We say that
what is being done af the present time iz that new law is being created which
provides for the prosecution of employees. We object to it

It has been contended that a prosecution under the present section 499
could never have been successful. The Congress contends that a prosecution
of those covered by the present section 499 could be successful; the only pros-
ecution that could not be successful is one directed against people not covered
by the section. ' .

The Congress submiis that the drastic change in the law embodied in
section 385 has not heen shown to be necessary, and should therefore be dropped.

May I interject to say that the position we presently fake is the result of
about two years’ negotiations with various members of government,

If the section . is to be retained, then the Congress submits that the final
six lines of sub-section (2) should be dropped, and the sub-section assimilated
to the corresponding sub-section in sections 52 and 372. Illegal strikes should
be dealt with by substantive legislation passed by whatever legislature has
jurisdiction. Theyv are, in fact, now so dealt with, and the Congress is not
aware of any suggestion that the existing legislation on the subject is inadequate
for the purpose. It submits that there is no reason whatever for adding extra
penalties, which is the effect of the final six lines of sub-section (2}, and that
this action is especially objectionable because any provincial Legislature can
bring the extra penalties of section 365 inte operation (in industries within its
jurisdiction), as well as any penalties it thinks fit to decree in if{s own legislation,
simply by providing for extra limitations on the right to strike, Parliament,
the Congress submits, ought not to write a blank cheque for provincial Legis-
latures.

I would like 1o interpolate at this peint in order fo make our pesition
perfectly clear. We take the position that if I enter info a contract with
M. X' it is a civil contract. If I break the contract he has certain rights
against me. He can sue me for damages. He can sue me for specific purposes.’

Hon. Mr. Woob: Could he sue a union?

Mr, WriGHT: I could make my position perfectly clear if you just give me
another minute or ftwo. He has certain recourse against me personally. The
guestion has just been put to me whether or not a union can be sued. Let me
put my answer this way. We have eleven jurisdictions in Canada as regards
- labour relations. There is the dominion jurisdiction and the ten provincial
jurisdictions. The law is by no means uniform across Canada. Certain prov-
inces have attached certain consequences to an unlawful strike. which do not
prevail in other provinces in Canada. By way of illustration let me say that
recently, only a matter of a few weeks ago, the province of British Columbia
enacted legislation which provides—and I am not referring to this legislation
with approval by any means; I am merely stating the facts as they exist today.
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The province of British Columbia has introduced legislation that provides -
that if an unlawful sirike is called by a trade union which has been certified
to represent a certain group of employees, an employer may make an appli-
cation to the Supreme Court in British Columbia. I de not want to misquote,
so I will read from the legislation itseif. The section provides that an appli-
cation may be made to a judge pointing out to the judge that the strike is an
unlawful sirike. The judge may hear such evidence as he thinks propor either
by affidavil or orally and may dispose of the matter summarily.

The judge shall, upon making his adjudication, certify the same to the
minister.

Now, section 55 of this Act, which is called the Labour Relations Act of
British Lolumbla, provides that:

55. Where a judge certifies to the Minister that a strike is or was illegal,
and that a trade-union is or was involved in the strike, or that employees
belonging to or represented hy the trade-union are participating or have parti-
cipated in the strike, the judge may declare that:— _

{a) The existing collective agreement made by the trade-union shall be

null and void; and

(b) The written assignment of wages made to an employer in faveur of

such trade-union under section 9 shall be null and void; and -

(c) The certification of the trade-union shall be null and void; or may

make any one of the said declarations.

Hon. Mr. Woop: Or just impose penalties, in other words?

Mr, WrIGHT: These are mighty rigorous penalties, and we think they are
a little unreasonable. The provincial legislature of PBritish Columbia has
enacted certain legislation to take care of illegal strikes, The province of
Quebec. has legislation to take care of illegal strikes in certain occupations.

Hon. Mr. Woon: Ilas that legislation precedence over these sections here?

Mr, WRIGHT: Well, they co-exist. It is not a question of precedence. My
submission is, and this is the considered opinion of the Canadian Congress of
Labour, that there is only one place to deal with labour relations, and that
is in the appropriate legislation dealing with the specific subject. The Industrial
Disputes and Investigation Act provides for certain conseguences which flow
from an illegal strike. A trade union may be [ined, employees may be fined.
The dominion legislation provides that the collective agreement is binding
{g) upon the trade union, and (b) upon the employees which it represents.
It provides for certain penalties resulting from prosecution; and, we submit,
that is the place in which to legislate in respect of anything relating to trade
unions or to the field of industrial relations, and not in the Crimiual Code of
Canada, because there would be an unequal application of the law +1d a person
living in British Columbia would be living under the provincizi legislation
and the Criminal Code. But in the province of Ontario, if I were a frade
union cmplovee and there was an unlawlul strike, I would be exposed at the
moment at any ratg, to less rigorous consequences than my opposite number in
British Columbia and at the moment, I think to less rigorous consequences
than obtain in Quebec. 1 submit that the parliament of Canada should not
seek to invade the field of industrial relations in the course of enacting the
Crimninal Code, that the consequences which flow from the breach of a civil
contract should be found in the civil courts and under the appropriate labour
relations legislation, and that the last place one would expect to find it would
be in the Criminal Code

Section 372 deals with the offence of mischief, Here, the Congress is most

umcmned to remove misapprehonsions which seem to have arisen about its
stisition, ’
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The Congress has never said that this section was aimed at labour. It did
say thal, without some such saving clauses as are now embodied in sub-sections
(6) and (7)), it might be used against Labour. Without those sub-szections,
almost any strike, or any peaceful picketing, might be held 1o come within the
scope of sub-gection (1)(b), (¢) or (d). The Congress has never asked that
one class in the community should he exempted from the operation of . this
section., It has asked only that actions which the section was presumably never
intended to cover should be clearly excluded; thal the mere act of striking
or peacefulty picketing shall not be held to constitute “mischief”. That is the
force of the words “by reason only.” Suh-sections (B) and (7) do not mean .
that a person who is on strike or picketing can commit any outrage he feels
like, and get off scot free, plcading that he was on strike or picketing. All
they mean is that he can’t be punished under this section simply because he
is on strike or peacefully picketing, and so obstructs, interrupts or interferes
with the lawful use of or enjoyment of the emplovex s or someohe else's
property

Now, again I say that we have come a long way within the last 20 years
or so, and right to strike has been vouchsafed to trade unions. Now, I am
overstating my position, but in order to be perfectly clear, I wish to say that
it may well be that the purpose of the strike may be to render the employer’s
property useless, inoperative or ineffective. And what strike does not have
that result—precisely that result? Yet we find that under section 372, if a
trade union does that it has committed the offence of mischief, provided of
course that no saving clause is in the section. Sub-section (¢} reads:

Every one commits mischief who wilfully,

{a) obstructs, interrupts or interferes with the lawful use, enjoyment
or operation of property, or

(d) obstructs, interrupts or interferes with any person in the lawful
use, enjoyment or operation of property.

And any strike inevitably must have consequences of that kind.

The position we take is that if you are going to give a trade union the right
to strike and at the same time not having a saving clause such as appears in the
section now, and then hold it to be a criminal offence, then of course, possibly
in accordance with the motif of this reom, it is “Indian giving:” and therefore
we suggested to the government, and the government saw fit to add the saving
c¢lause which provides that if a person does any of these things as a result of
the failure of his employer and himself to agree upon certain matters relating
to employment, or as a result of an industrial dispute, it does not constitute
fthe offence of mischief. In my rvespective opinion I do not agree with the
interpretation which Mr. Crysler has given to section 365 {2}. I think all that
section does is to distinguish between iwo types of dispute: (a) a dispute
between an employer and an employee personally and, {b} a dispute between
an employer and a trade union, My understanding has always been that the
first part was put in by the government to take care of employees not repre-
sented by a irade union, and further net to interfere with the basic right of
an employee to differ with his employer.

T would be glad to answer any questions whacb members of tht. commlttee
care to direct to me,

The CramMan: Mr. Wright, in talking about section 372 you said that the
inevitable result of a strike is some impairment or obstructinn to property
and the enjoyment of property by others, and that this section without the
saving clause would, in the event of a strlke, create an offence. In that con-
" nection I suggest that you have overlovked the use of the word “wilful”,
because the section says that any of these things such as destroy or damage
property, must be done wilfully. Arve you suggesting that if such a case came

927118
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before the courts—let us assume it is the result of a legal strike—that the .
stoppage of work incidental thereto and the enjovment of property being
interfered with would not be subject to the application of the word “wilful”?
Would you please indicate what application the word *wilful” must have,

Mr. WricHT:; Yes. I would prefer t{o illustrate my point by making
particular reference to paragraph (b) of section 372 (1), which says:
(1) Everyone commits mischief who wilfully
(b) renders property dangerous, useless, inoperative or ineffective.

If for instance there is a strike in a steel foundrv-—and unfortunately, my
knowledge of steel foundries is very limited—and the men walk off the work,
which in many circumstances they have the lawful right to do, it might very
well render certain property dangerous, it certainly would render it useless,
inoperative and ineffective. Of course it is wilful, because it is the result of
a real and fixed determination on the part of the employees to do just that—
to render the employer’s property useless, inoperative and ineffective. . Affer
all, that is the purpose of a strike.

Hon. Mr. Rorpruck: It is the inevitable consequences of a strike; and
therefore if the strike is intended, the inevitable consequences are wilful.

Mr. WricHT: Yes, undoubtedly it is the inevitable consequences. The code
tells us that every person is presumed to intend the natural consequences of
his own act. Mr. MacLeod will tell me if I am wrong, but I would be surprised
if that provision were not carried into Bill 7. I assume it is there, FEvery
person is presumed to intend the natural! consequences of his own act; there-
fore, there is the element of wilfulness; that is the mens ree which the law
invokes. But I would go one step further and say that any employee who
walks out on 2 lawful sirike by any irade union—and I underline the words
“lawinl strike”—-does it wilfully and precisely for the purpose of rendering
the property useless, inoperative and ineffective.

Hon. Mr. Woop: I take your point to be that if an individual who was, say,
operating a furnace of some type, could be prosecuted if he left his job?

Mr. WricHr: That is right.

Hon. Mr. Woop: It seems to me that I could guit a job tomorrow if I
wanted to. . .

Hon. Mr. REmp: But take the case of a man who has control of a bucket
carrying ffty tons of molten steel in a steel foundry—and I know something
about these places-—who just told hig employer to go to hell and left the metal
running? What is the situation in those circumstances?

Mr. WrreHT: Of course each ease must be decided on the circumstances,
but I would think in that case there would very probably be a prosecution for
mischief. ’ '

Bon. ¥r, REID: So do L.

Mr. WRIGHT: That is not the type of case we are discussing, The savmg
clause provides:

(6) No person commits mischief within the meaning of this section
by reason only that
{a) he stops work—

It is most difficult to legislate and take care of all conceivable circumstances.
Bu_t if the person to which vou refer does say “to helt with the employer, I am
going to cause him as much damage as ¥ possibly can”—that is, if there is an
clement of spite or criminal intent—certainly the result would be different.
But T sm talking about a concerted cessation of work by employees, which
almost always follows notice to the employer.
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Hon., Mr, Hazg: I would like to ask the witness a guestion, Mr. Chairman.
Do you agree with section 365 as it is now drafted?

Mr. WRIGHT: No, sir. Perhaps I should put my position in its various
gradations, We take the position that we are quite satisfied with the present
state of the law as sef out in section 499 of the Criminal Code; if, however,
the government does not intend to re-enact that section—and it has been made
crystal clear that they do not intend to do so—we are stuck with section 365,
If we must have section 365, then we say we want a saving clause which would
make sure that if there is a breach of contract, a breach of collective agreement,
that- it will not render the {rade union or any of the employees subject fo
prosecution.

Hon. Mr, Halc: Do you mean to tell me that if the people who control the
watler supply to the cily in which I live have a contract with the city, and they
deliberately decide to break the contract and cut off the water supply, that
that is not a criminal offence?

Mr. WRIGHT: I{ is not a eriminal offence as of now.

‘Hon. Mr. Hatc: But if we adopt this section, it will become a eriminal
offence.

Mr. WnricHT: If you adopt this section as it presently reads, and if the
action takes place as a result of an unlawful strike it hecomes a criminal
offence, :

Hon. Mr. Hatg: T am net concerned about whether it is an unlawful strike;
there is no uncertainty in my mind about whether there may be a lawful
strike. "I know it is legitimate for labour to strike, but I frequently read in
the papers of cases where the union in question did not favour a strike, but
the employees just walked out, Surely, that is an unlawful strike, and under
the saving clause the employees would not be liable. We are helpless in those
circumstances. It is not so much a guestion of the effect of labour’s action on
cmplovers and owners as it is on other individuals.

Mr, WriGHT: The position that the Canadian Congress of Labour takes is
simply this, that if there is an unlawful strike which results in any of the
serious consequences that are enumerated—

Hon., Mr. Halgé: You mean a lawful strike?

Mr. WrIGHT: No, if there is an unlawful strike and some of the serious
consequences that are enumerated in paragraph 1 of section 365 ensue, then it
is up to the provincial legislatures so to frame their industrial relalion laws
as to take care of situations of that kind.

Hon. Mr. Halg: Just let me submit vour statement to the test of facts.
Now, let us have it definite, you say an unlawful strike in an organization -
supplying water or any public utility to the residents of & city. You say that
if the water supply is cut off, all they can do is to take a civil action against
the union; that if the power is shut off that all that can be done is to take a
civil action, and all that can be dene if the gas supply is cut off in an unlawful
strike, is to take civil action. I say no. I say if it is an unlawful strike then
interruptions in the supply of utilities to a city should not be allowed to oceur

——that is to say, in an unlawful strike—unless they are criminally liable for . '

what they do. .
Dr. ForsEy: They are punishable under the provincial acts. They are
punishable under the Manitoba Act. . .

Hon., Mr. Haig: That does not go far enough.
Dr. Forgey: Then lei the Manitoba legislature amend the act.

Hon. Mr, Hate: I have had to live through a city-wide strike in my home
town of Winnipeg and I may say I know all about it. I know when the water

9271154
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is shut off what it means; a&lso when the electric light is shut off, I knew what™
that means too. And when central heating is interrupted, I know what thai -
means too. The dispute is between the employees and the company that owng -
the utility and the public has nothing to do with it. It is a very scrious .

- matter if there are children or babies or sick people in the house 1o have .
these utilities cut off. The supply of utilities is cut off from people who have -
nolhing to do with the strike. I am wholeheartedly in sympathy with any
union that has an agreement and goes out on a lawful strike. To that I have
nio objection.

Mr. WricHT: By way of dlgrewlon Senator Haig. I would like to point
oul that I am from Winnipeg myself originally. I have been away from Winni-
peg for some time now but to my knowledge that case has never arisen in
the city of Winnipeg where yvou or your children or anyone there has been
deprived of central heating or light or any of the utilitizs by way of a lawful ~
or an unlawful strike,

Hon, Mr. Haig: You were not there in 19197

Mr, WrIcHT: I was there but my memory is not too clear on it N

. Hon. Mr. Hara: Well, I was there in 1919 and in my house there were six -
children and great inconvenience was caused. For instance, the bread wagon
went through the streets with a sign on it saying that bread could be obtained -
by permission of the strike committee. The children needed milk and in order
to get it I had te walk—if I could get it—to the plant two or three miles .
away. None of these staples could be delivered. Those people had no dis-

pute with anyhody. The sirikers just went out on sirike. I will 8ay that -

there was no central heating in those days but there was electric power, and
our lights were cut off. But I will say this, that the citizens rose in their -
might and they went and took control of the plants and ran them, 'That is what
happened. I am in favour of legislation to protect an industry against an
illegal sirike when the necessities for the people are affected, and that is
what this section does. I did not know it was so clear till T heard your
explanation. : '

Mr. WricHT: The only comment I can make is this, and I think it is a
valid one, that at the present time the public service emplayees to whom you
have recferred are punishable under Manitoba legislation.

Hon. Mr, Haic: I know it. ) :

Mr, WricHT: And, if for any veason the provinecial legislature in its .
wisdom is of the opinion fhat the penalties are insufficient at the present time,
then the way is open to them to amend the legislation,

The CHamrmaN: Mr. Wright, it is all very well to talk about civil rights
under a contract botween the parties, but when you gef into the field of public
rights then their violation is a criminal matter. FPublic rights are protected
under the ¢riminal law. Now, if the rights under a contract are viclated,
then it is & guestion of taking civil action, but when the rights of the public
are violated then it is a matter of criminal law, 'That i3 ithe test, and that
is tbe thing that concerns us. This section 365 as it is written here, gives .
protection in connection with a legal sirike but it certainly does not in con-
nection with an unlawiul strike.

Hon. Mr. HugrsseN: With regard to your comment that provincial legis-
lature should enact the necessary Lghlatlon surely that does not apply in the
case of a railway, which is & common carrier and subject to federal jurisdic-
tion.

LI, WRrcHT: Then the Dominion parliament should enact such legisla- |
tion as is necessary,

Hon. Mr. HucesseN: So we can enact it hera?
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Hon. Mr. Bourrary: What distinction do you make between an unlawful
strike and the criminal legislation that provides for it as against the provincial
Iegislation that provides for penalties to anyone being intoxicated while driving
a car or who drives 2 car negligently. The provincial legislatures impose
some kind of a penalty, and that is what the eriminal code does, it makes
it a criminal act to expose someone to the danger of losing his life, and provin-
cial legislation does the same for dangercus driving.

Mr. WricHT: I see your point, Senator.

Hon. Mr. ConNoLLY: Is not the point simply this, that an action can have
civil implications and criminal implications and this parliament has the duty
lo provide for penalties in cases where criminal implications are involved,
cven if there are civil implications as well,

Hon. Mr. VieN: Do I understand your submission to be made on the pomt
of expedieney or on the point of the right of parliament to enact such legis-
lation? Is it a question of expediency when you say to us you should not
do that? Or do you challenge the right of parliament to enact such leg1slat10n’f’

Mr. WricHT: Ch no, no.

Mr. PrerrE VADBONCOEUR: We should not forget that the section deals With
breach of contract, not with stoppapge of work in public utilities. Therefore,
if a penalty is attached to a situation arising from the actions of the signatories
of 2 contract, what we penalize in this section 365 is the collective agreement -
itself. We prevent workers and employers from getting together t{o 'sign a
collective agreement. That is the point that should be stressed,

Hon, Mr. RoEBUCK: Mr. Wright, may I see if I have your point right.
There are two factors in this section, one is a breaching of a contract, and the
other is such things as endangermg human life. Now, you have said that
breack of contract should be taken care of by provincial law or where it is a
Dominion proposition, by Dominion law, in the labour legislation field. You
have not gone on as I think you really intended to, fo say.you are not in
favour of endangering human life.

Mr. WricuT: No, no.

Hon. Mr. Roesvck: And that should be dealt \‘ch entirely aside from the
breach of contract.

Mr. WricHT: Exactly. I am glad yon brought that point up, sir.

Hon. Mr, Rossuck: Now, to cause gerious bodily injury deliberately, and
therefore wilfully, is of course now a crime under the Act. You are not
opposed to that?

Wr. WricHT: No.

Hon. Mr. Rorsuck: To expose valuable property, real and personal, to
destruction or serious injury is a destruction of property, which is covered by .
one of the sections of the Code; and you are not quarreling with that, are you?

Mr, WricHT:. No.

Hon. Mr. Rogruck: Not at all. Now, to deprive the inhabitants of a city
or place, or part thereof, wholly or to a great extent, of their supply of light,
power, gas or water, and so on, and then transportation, as well, is added in the
next serction, is also a matter that mlght be dezalt w1th entirely aside from any
breach of contract"

Mr. WricHT: Exactly. That is right.

Hon. Mr. Roesuck: That is your posifion?

Mr. WriGHT: That is my position.

Hon. Mr. Vien: I did not so understand when Mr. Wright made this clear
a minute ago.
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Hon. Mr. RoEpuck: That is why I am trying to clear it up. It did not seem-
exactly clear. And I netice senators were talking about depriving inhabitants
of a city of their power and light and so forth, and you appeared to be defending
it, where you are not doing anything of the kind?

Wr. WrigHT: 1 am sorry I gave that impression.

Hon. Mr. Rogpuck: No, you did not, That was for lack of going on- and
making it more clear. I take the same position with this section, that the
breach of contract should be dealt with under one section, or by other law, not
in the Criminal Code at all; thalt the Criminal Code should cover these other
things; and moreover, that the depriving of a city of its essential services,
whether it is involved with a breach of coniraet or not, should be legislated
against. This section defines the defence of a city in respect io these cases
where there iz breach of contract. I would go further and protect the
city in any event {o the extent of our ability to do it, but I do not like this -
mixing up of breach of contract and very obvious criminal acts,

Hon. Mr. Rep: Mr, Wright, I am looking at subsection (2} of section 3635. .
I can understand a situation where an employvee fails to reach an agreement
with his employer., Perhaps I am wrong, but I think I have read of sirikes that
occurred where there was no trouble between the union and the employer at =
all, but they were jurisdictional strikes, where two unions would be fighting for -
control; a strike was called, the plant stood idle, and nothing could be done,
because they picketed the plant. Would anyone who did that come under
subparagraph (b) of subsection (2)7 _ :

The CHAIRMAN: What is your view on that?

Hon, Mr. REIp: There have been strikes of that nature.

Mr. WRIGHT: My view on that is that as it reads at the present time it
means exactly what it says, that unless there has been a wiliul breach eof con-
tract there is no offence, and it would not cover the case that you advance.

Hon., Mr. R£p: I think the Committee should take note of it, because it is
a thing that is arising. You may have one big union, but so long as jurisdic- -
tional fights take place this kind of thing I mention can and does take place.

Mr. WricHT: That is exactly what you have labour relations boards for.
It is ierribly important that these things should be seen in their proper pers-
pective-—if I may say so most respectfully. You have the machinery set up in -
the Dominion and in each of the provincial jurisdictions.

The CHamgnman: Mr. Wright, can I just ask you to deal with this point
while vou are dealing with Senator Reid’s question—deal with it on the phase
of these labour boards in the provinces that have jurisdiction to deal with
relations between employers and employees,

Mr. WricHT: That is right.

The CHalrMAX: Set opposite that is the matter of public rights. Will you
answer Senator Reid in that relaticnship?

Mr. Wricar: I would say again, with respect, I do not see the relationship
between the two. The only way I can answer ig this way: there has grown up,
largely since Order in Council P.C. 1003, which was enacted in 1943, during
the war, and all jurisdiction in relation to labour relations was transferred
under ‘the authority of the War Measures Act from the provinces to the
Dominion, provinecial labour relations boards, which were established with a
right of appeal to the Dominion Labour Relations Board. Where you have a
dispute between {wo unions, where you have competing unions or unions com-

peting for the loyalty of some group of employees, the matter comes before
thesc hoards. .

Hon. Mr. Hor~Ner: And competing for the dollars of the men, too.
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Mr. WrigHT: That may be, and in that respect they are probably no
different from any other part of society.
The CratemMan: That is a pretty general cccupation!

Mr. WRIGHT: One union applies for certification toc the Labour Relations
RBoard. The other union, a competing one, submits an application of inter-
vention, when the employer is entitled to state his position. It may be a case
of saying, “A plague on both your houses.” It may be a case of saying, “We
prefer Union A as against Union B, for certain valid reasons.” For instance,
there are craft unions, there are industrial unions, and it is terribly important
from the standpoint of maintaining and developing industrial tranquility that
all these things be considered. We have developed in Canada by and large
competent labour relations boards who are able to distinguish in these matters.
They must bear in mind three points of view: the point of view of the employer,
the point of view of the employee, and the point of view of the public at large;
and they decide which union will be certified as the representative of the group
of employees affected. Very often they decide to hold a representation vote in
order to arrive at their conclusions. In other words, the principle of self-
determination applies, and the trade union which gets the largest number of
votes i3 the one which is adjudged and declared to be the certified bargaining
agent for the employees affected. _

Hon, Mr. KinLey: That is pretiy definite, is it not?

Mr. WricHT: Yes. You do, admittedly, wind up in certain situations
which are unfortunate, there is no doubt about it, where you have a jurisdic-
tional dispute; and all I can say is that the sole purpose or one of the purposes
for our present certification machinery is to reduce that abuse to a minimum.
I regret it just as much as you do. : :

Dr. Yuceys Forsey; May 1 interpclate here, Mr. Chairman, ladies and
gentlemen, that in fact this machinery does work preity well. 1 should be
very hard put to it to cite any cases of jurisdictional strikes such as Senator
Reid has referred to since that legislation came in operation in this country.
Most of what we hear about exists south of the border, and there is a general
tendency—an unpatriotic general tendency—to assume that anything that goes
on south of the border also goes on here. I may also add something to what
has been said in answer to the Chairman’s point, labour relations legislation
of the provinces and of the dominion within the jurisdiction of parliament do
provide for the rights of the public. Take, for example, this Act of British
Columbia which Mr. Wright was quoting from a few minutes ago. You have
in section 58 penalties for illegal lockouts or strikes. Subsection (3) provides
that every trade-union that authorizes or calls a strike contrary to this Act is
guilty of an offence and liable, on summary conviction, to a fine not exceeding
one hundred and twenty-five dollars for each day or part of a day that the
strike exists. Subsection (4) provides that every officer or representative of
a trade-union who authorizes or ealls a strike confrary to this Act is guilty
of an offence and liable, on summary conviciion, to & fine not exceeding fifty
dolars for each day or part of a day that the strike exists. Section 60 provides
that “Fvery trade-unicn, employers’ organization, or person . . ' and so on,
Subsections(3) and (4) of section 58 apply to the trade unions and the officers,
and so forth, but here you have the words “or person”. This includes the
ordinary member. If he does anything prohibited by this Act, which includes
illegal strikes, he is liable on sumroary conviction to a fine not exceeding $50.
So- that the individual trade unionist and trade union as such and trade union
officers and representatives are all penalized under that section of that Act.

Hon. Mr. Bourrarp: Which act is that?
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Dr. Forsey: The British Columbia Labour Relations Act which was just ..
passed a month or so ago. ’

Hon. Mr. MacDoNaLD: Are there similar acts in other provinces?

Dr. Forsey: Yes, except for I think the province of Prince Edward Islang
where the legislation is much less complete. But then industry there is such
that the legislature in Prince Edward Island has not found it necessary o .
make that provision. However, they have a provision in their Act, which |
may say I do not think is too well drafted. I am not too sure how effective it
would be, but they ave satisfied with it. . _

The CHAIRMAN: Are you saying that because there is provineial legislation
in this field, the federal authoritics should not enact such legislation? ) _

Dr. Forsey: It is my submission, sir, that there is adequate provineial
legislation for provincial jurisdiction and there is adequate dominion legistation.
for dominion jurisdiction in the various trade union Acts, labour relations Acts
or whatever they are called. In addition, as Mr. Wright has reminded me,
in the province of Quebec, as far as public services are concerned, a very -
wide term. exists indeed whereby any strike whatsoever in any situation at al] "
in & public service is illegal and can be very heavily penalized. The provincial -

legislation has recently added to the penaities under the celebrated Bill 20, .

Therefore the union which is guilty or whose members have been guilty of =
this illegal sirike loses its certification, and the thinyg is retroactive for a tull -
ten years. '

Hon, Mr. Kintey: How does that deal with the issue before us?

The CHataMax: Excuse me, Senator Kinley. Dr, Forsey, I posed what I
thought was a simple question and you gave me & long answer. If you do not -
want to answer it that is fine. -

Dr. Forsey: You posed the question about public rights?

The CHamman: My guestion was simply this. Do you take the position
that because the provincial authorities have énacted certain legislation in
relation to the eperation of unions in provinces, that the federal authorities
should stay out of that field? Is that what you are saying?

Dr. Forsey: No. What I said was that to my mind the dominion parlia-
ment should not atiempt to deal with this maiter, this specific matter of
labour reiations in the Criminal Code in this fashion.

Hon. Mr. Vien: Why? -

Dr. Forsey: Because it is already dealt with, as far as the dominion juris-
diction is concerned, in the Dominion Industrial Relations and Disputes Investi-
gation Act, and, as far as the provincial jurisdiction is concerned, by the
appropriate acts variously designated as trade union acts or labour relation
acts in the various provinces, ) ’

Hon. Mr, VizN: If public interest demands that we should protect life,
health and property, and that we should make it a criminal act to attempt to
harm life, health or property, why should we not deal with it in the ordinary
way, which is to muke a eriminal offence of the acts complained of?

Dr. Forsey: I think Senator Roebuck has already answered that.” T do not
think that I can add anything to what I have alrcady said on the matter. It
would be simply restating our position. I should just like to add one thin .
however. If the Dominion Industrial Relations and Disputes Investigation Act,
or the acts in the varioug provinces, is ineffective to protect public interest,
it is curious that we have not heard ahout it.

Hon. Mr. Woob: You are speaking about protection of the public in various .
Provinces. Not more than three years ago we had a strike in Regina amongst
the electrical power waorkers, and the power department was out of business
for several days,” Then we had a strike just a few days ago. -

P .
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Dr. ForseY: 1 am not denying that for a moment.

Hon. Mr. Woon: The government took ne part in the settlement.

Dr. ForsEY: The point seems to be that here you have legislation passed
by the legislatures of the provinces. There hag been no indication from the
provinecial governments that the thing has broken down at all. We have not
had a succession of provincizl governments coming and shouting that their
legisiation is ineffective, As far as this jurisdietion is concerned we had the
Minister of Labour standing up in the House of Commons when this bill was
before that body last year, and singing the praises of the wonderful Dominion
Industrial Relations and Disputes Investization Act, which apparently was like
Plato’s ideas which come down from Heaven. It had come down from Heaven;
and it was working ir such a fashion that the glorious and wonderful statesmen
who devised it were barely less than angels. :

Hon. Mr. EULER: What harm ean result if there is federal legislation which
perhaps overlaps provincial legislation?

Dr. Forsey: I think we have explained that, as clearly as it can be
explained, in this brief. Mr. Wright has also explained it.

Hon, Mr. Woob: I have no objection to certain other services going on
strike. ‘Workers can strike as much as they like in a cement plant, but I am
afraid it is a different matter as far as public utilities are concerned.

Mr. WrIGHT: That has been done. Possibly we are losing sight of certain
things. That was done in the province of Quebec, Mr. Pelletier and Mr.
Vadbonceeur can tell us about that., It has been done by virtue of the Public
Services Employees Disputes Act in the province of Quebec.

Hon, Mr. ViEN: Did not certain people of the province of Quebec object
to it?

Mr. WRIGHT: Yes, as they had a democratic right to do, but it was enacted
and that is a matter of law now, : o '

Hon. Mr. Bourrarp: They did not deal with the criminal side of it.

Hon. Mr. ROEBUCK: What about Ontario? Have you not got some legis-
‘lation preventing the closing of public utilities? _

Mr. WRIGHT: Yes, we have, I am not just as elear as I would like to be
on this, but I know that firemen and policemen must not strike., I wish I
could be more specific in my reply, Senator Roebuck, but I am under the
impression that there is certain legislation. You may know better than I do
about it . _ :

Hon. Mr. Woon: Either the street railwaymen or the firemen in Saskat-
cheman went out on strike, _ .

Mr. WRricHT; Well, then, there is nothing in the world to prevent a
province-— :

The CHalRMAN: It must be remembered that this Act applies all over
Canada. You are not depending on provincial governments.

Mr. WRIGHT: That is right. It implies a certain aura of criminclogy to a
breach of a collective agreement. That is something new in the field of labour
relations and the field of contracts generally, : :

Dr. ForseY: May I say, Mr. Chairman, that when you say that this legis-
lation applies all over Canada that is frue; when you say it does not depend on

" provincial governrents, that is not true at all, because the very provision of
subsection (2} of section 365— . . _

'The CHAIRMAN: Just a minute. Just don’t go and misconstrue what I said.
What I am saying is simply this. The passage of this legistation is determined
by the Parliament of Canada and not by what a provincial government may .
decide. That is all I am saying. I am not talking about the effect or the scope.
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Dr. Forsey: I have no gquarrel with that at ali, that is an obvious
fact, but the point I am making is the effect of what the provincial govern-

ments do. A provineial governraent can introduce all sorts of wrinkles into

its labour relations legislation, and ordinarily any sirike under the sun can
be made practically illegal, and under this thing, therefore, criminal conse-
guences would attach. .

Mr, WricHT: It may be, Senator Hayden, I misundersicod what I read, but
it was my understanding from reading the debates in the Senaie a few days
ago that it was suggested that there should be no saving clause of any kind
added to any of the sections we have discuésed, on the ground that favouritism
would be shown toward trade unions.

The CmairdiaN: If you are referring to what I said in the Senate, I ouly

. speke to section 52, sabotage, and section 372, mischief. I did not deal with
section 3635, because I assumed it carried the judgment rmore or less willingly
of all those who heard it in the Commons when it was dealt with. Anything
I said had nothing to do with section 365,

Hon. Mr. Haic: Dr. Forsey asked a question about subject 1o the consent
of the Attorney General. I do not want that right taken away from the
province ' . .

Dr. Forsey: 1 did not raise that point at all, senator.

Hon, Mr. KivLey: The last paragraph says that no preceedings shall be
taken without the consent of the Attorney General. That means the Atforney
General of Canada, does if?

The CHAIRMAN; The Attorney General of the province.

Mr. WricHT: Of the province; and I think Mr. MacLeod will bear me out
when 1 say that that was put in ai the suggestion of certain lahour organiza-
tions who, quite frankly, were afraid—

Hon. Mr. KrvLey: ‘Is there any intention to take that out?

Mr. WricHT: Well, I hope not.

The CHATEMAN: All this discussion has been proceeding along in rela-
tion to section 385. Are there any questions to ask of this witress in connec-

" tion with the sabotage section 527

Heon, Mr. REin: The guestion I want to ask is for my own information. Are
you not carrying it a litile far when you hand a nolice to the mayaor of the
city and say she can invade my room in the Chateau, if somebody {fold her there
was an unlawful assembly there—or perhaps invade my home?

Mr. VrpicaT: It is carrying it a Mttle too far, I agree, in so far as the
official is concerned, but all I can do is read the section as it stands. It says:

68. A justice, mayor or sheriff or the lawful deputy of a mayor or

sheriff who receives notice that, at any place within his jurisdiction, .. .’

Mr. WricHT: The jurisdiction is within the municipality, whether he or she
be mayor. The section continues: : _
.. twelve or more persons are unlawfully and riotously assembled
together, shall go to that place and, after approaching as near as safely
he may do

In other words, as I interpret the sectipn there is no discretion of any kind

given. All that has to be given—and to bring it closer to home as far as irade

anions are concerned—is that an employer in a small town may go to the
local mayor and say there is an unlawful and tumultuous meeting taking
place in the unien hall, and twelve or more persons are unlawfully and
riotously assembled together, and then the riot act can be read, because the
section says the mayor must go to the hall and read the rioif act.
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Hen. Mr. Eurer: I do not object o your putting it in if it makes it doubly
sure.

Hon. Mr. BEAUBIEN: How can the mayor decide if people are gathered to-
gether unlawfully and riotously? It may be all quiet when the mayor arrives.

Hon, Mr. REb: I was wondering if we have not the same kind of law as
Great Britain. There, the police cannot enter until the authorities give them
the right to enter, because it was private property:

Hon., Mr. KiNLEY: The power is still in the hands of the mayor or official
to say what is io be done even after reading the riot act, and if that is so,
the reading of the Riot Aet is not so vital, then.

The CHAIRMAN: If they do not disperse within’30 minutes, under this bill,
after the reading of the Riot Act, they are offenders against the law and can
he treated accordingly.

I would like to ask Mr. Wright a question. I see in the latest issue of
“The Canadian Unionist”, references to sections 52, 365 and 372. The reference
to sections 52 and 372 says:

These subsections, which take strikes, both legal and illegal and
peaceful picketing by strikers, right out of the section, were put in by
the Parliamentary Committee last year as a direct result of the repre-
sentations by the Congress. Qur counsel is convinced they draw the
teeth of ths section, as far as unions are concerned, and r"ndel it applic-
.able only to genuine sahotage.

Now, Mr. Wright, could you give me some explanation as to what is meant by
drawing teeth of the section?

Mr. WRIGHT: As the section first appeared in Bill O, it read: “Every one
who dees a prohibited act for a purpose prejudicial to the safety, security or
defence of Canada™—and so on, is guilty of sabotage. I see, Mr. Chairman,
thet you have only read one sentence, which is merely a brief explanation
to the unions that the Congress of Labour represents, as to what transpired.
We cannot possibly go into detail. But section 32 read that it was an offence,
a prohibited act of certain things done prejudicial to the safety or interesis
of Canada; and in this section the words prohibited aet mean an act or motion
which impairs the efficiency or impedes the working of any vessel, vehicle,
aireraft, machinery,” and so on. The position we tock was, “What is meant
by interests?” Is it economic interests? If that is so, then most surely any
strike would affect economic interests of an employer. We like to think, and
I think I am stating the position quife honestly, that as a result of the repre-
sentations by the Canadian Congress of Labour, together with other labour
organizations, the government saw fit to eliminate the words ‘“or inferest”. I
honestly believe to that extent at least it did draw the ieeth from the section.

The CuairdaN: It is a better wording in the bill that we now have befcue-
us—the security, safety or defence of Canada.

Mr. WrigHT: I quite agree,

The CHAIrMAN: But that was not the purport of my question. My question
iz as to the view that vou expressed as to the effect of the section in Bill 7
which is now before us., In speaking of section 52 you said that with the
saving clause, in strikes both legal and illegal, peaceful picketing by strikers
is put right out of the section. .

Mr. Wricxr: That is right. _ .

The CramrmMan: 1 think that is correct. Then you say, “Our counsel is
convinced they draw the teeth of the section—" That is, the saving clause

in both these sections draw the teeth of the section.
Mr. WrrcHT: That is right.”
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The CramnaN: What were the teeth of the section that you were seekmg_ .

to draw?
Hon. Mr. KINLEY: And who were these teeth going to bite?
The CrAIRMAN: I am sure I don’t know.
Mr, WrisHT: May I just read the sentence again, and read in its entlrety
Our counsel is convinced they draw the teeth of the section, as
far as unions are concerned, and render it applicable only fo genuine
sabotage.

Hon. Mr. Woon: In other words, it makes it ineffective.

Mr. WrigHT: There was no saving clause in section 52 as it originally
stood, and by the addition of the saving clause and the elimination of the words
“or interest”, we feel in so far as trade unions are concerned the teeth have
been drawn from section 52,

Hon. Mr. RoEBUCK: But there is nothing sinister about it.

The CHAIRMaN: I have a further question, Mr. Wright, which you need
not answer if you do not choose ta. Why should there be a saving clause lo
protect any person in relation to a section that deals with the offence of
sabotage? - )

Mr, WricHT: I thought I explained that point in the brief we submitted.

The CHairmMan: If you feel you have, do not bother to repeat it.

Mr. WRIGHT: It is possible that I have not made myself clearly understood.

The Crairmaxn: I understood what you said, and I read fairly well, but
I don’t think— ’

Mr., WricHT; That being so, I cannot add anything to my explanatmn

Hon. Mr. REIp: The article which the Chairman quoted from contains these
words:

By represeniations to the Parliamentary Commiliee and the
Department of Justice, and despite the apparent indifference of some
other sections of organized labour, the Congress succeeded in getting
saving clauses added— '

1 take is from that that the Congress of Labour has led in the making of
representations? '

Mr. WRIGHT: No; we are not askihg you to draw that conclusion. It Kwas
simply that there was not complete unanimity of opinion amongst all branches
- of labour. But I can say without qualification that the Canadian and Catholic
Federation of Labour and the Canadian Congress of Labour always saw eye
to eye on representations we made, and we disagree with another sectlon of
labour.

Hon, Mr. Rero: My reason for asking that question is that I am sure other
senators, like myself, have received many communications ifrem individuals
and organizations who took no part in the representations when the bili was
before the Commons.

The CHAIRMAN: Mr. Wright, there iIs one further comment I should like
to make. My understanding of sections 52 and 372 is that theyv contain nothing,
even if the saving clauses were removed, which would make it illegal to sirike.

Mr. VADBONCOEUR: Every strike renders property Ub&lﬁ"w:’, inoperative and
ineflective—
The CHammawn: That is not the question I was asking Mr, Wright., 1

pointed cut that it is my view that even if the saving clauses were removed

from scction 52 or section 372, there is nothing in either section which makes
it illegal tu strike.
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Mr. WrIcHT: If the saving clauses are removed from sections 52 and 372,
they do not apply to the question of legality or illegality of a strike. I think
that is the only answer I can make.

The CHaiaMAaN: I say that those sections do not make it illegal to strike;
in other words, the right to strike is not affected by sections 52 or 372, even
without the saving clauses.

Mr, WRIGHT: The point Mr. Vadboncoeur was going to make was that if
the saving clauses were not there, and if a legal strike occurred, it might very
we!ll have the effect of impairing the efficiency or impeding the working of -
any vessel, vehicle, aireraft, machinery, apparatus or other thing.

The CHalrMAN: I would rather have you deal with the same situation in
an illegal sirike.

My, WriGHT: In so far as an illegal strike is concerned, the addition of
the saving clause would not affect the situation one way .or the other.

The CHAIRMAN: The saving clause, if it gives any protection, 15 ithe same
protection for legal and illegal strikes?

Mr, WRIGHT: Yes.

Hon. Mr. Haic: Could we net make the section gne protection only in the -
circumstances of a legal sirike? '

My, WricHT: But we are dealing particularly with sabotage.

Hon. Mr. Haig: I know what we are dealing with. In my opinicn there
are as many illegal strikes as there are legal strikes. :

Mr. WRIGHT: I don’t entirely agree with that.

Hon. Mr. Hale: You will recall the officers refusing to tell the men that
they have to go back to work—that is happening every day.

Mr. WrigHT: Factually, I don't agree with it.

The CHamnaN: Are there any further questions?

Hon., Mr. HucesseN: I think I would agree with what Mr Wright has
gaid that section 52 is better with the savings clause in it. I do not think
that section originally was intended to have anything to do with strikes,
lockouts, or anything of that nature. If was merely for the protection of the
interests of Canada in time of war or nationa! danger. | Perhaps there is a
feeling that paragraph (¢} of subsection 3 should be made clear so that it |
may not he misused or interfered with. :

Hon. Mr. Hate: TIs that all for today? :

The CHaIRMAN: We have another witness to hear. But first may I ask
Mr. Wright if he has anything further to say.

MMr, WRIGHT: No, Mr. Chairman.

The CHairman: Dr. Forsey?

Dr. Forsey: No, sir,

The CHAIRMAN: Mr, Mosher?

Mr. MosHer: No, sir.

Mr, VapgoncoEUR: Mr, Chairman, may I point out that previous to these
sections being introduced there were absolutely no hindrances placed in the
way of the right to strike. In the proposed code we see sections which
directly or indirectly interfere with the right to'strike. At least, that is the
" gituation as it strikes the eyes of the labour movement which we represent:
It introduces criminal 1egmlat10n which places some hurdles in the way of.
the right to strike, which is the only cffective weapon that labour has in order
to gain good working conditions and fair wages.

Heon. Mr. VIEN: Have vou a reference {o the section of the bill which

- would tend to limit the right to strike?
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Mr. VADBONCOEUR: Yes, It has been stated several times here, but section
372, for instance, if there were no saving clause, simply impeaches any strike
that renders property useless, inoperative and ineffective, or interferes with
the lawful use or enjoyment of the property. Ewvery strike does just that.

Hon. Mr. Vien: Every strike does not do that,

My. PIERRE VADBONCOEUR: Surely, to some extent.

Hon. Mr. RoEsUCK: Pretty close to it, Senator. I do not know of any strike
where it has not.

The CHAIRMAN: Gentlemen, we have two other groups to be heard on this
bill and we certainly cannot hear thermn within the next ten minutes, it now
being ten minutes to six,. We would like to accommodate these groups by
hearing them this evening as I know that some of them want {o get away
tonight and so I would suggest that we should adjourn now till eighi-thirty.

The committee thercupon adjourned until 8.30 p.m.

Upon resuming: ' ' . .

The CHAIRMAN: Gentlemen, we have a guorum, It is now 8.30. The next
organization represented here is Division 123, Canadian Brotherhood of Rail-
way Employees; Mr. Angus Maclnnes. It is Division 123, is it? _

Mr. MacInNes: Well, we are the Toronto Division of the Canadian Brother-
hood of ‘Railway Employees, the third largest in the Canadian association.

Hon. Mr. Woob; What do you mean: third largest group? Are there four

-or five unions?

Mr. MacInNes: No. There are many divisions all across Canada.

Hon. Mr. Woon: Locomotive engineers?

Mr. Maclunes: No.. We are non-operative. We are centfered in the Union
Station at Toronto, and we take in the heating plant behind the Union Station.

Hon., Mr. Woop: You are just limited to a certain area?

Mr. MacIxnes: Well, we are representing a certain area, yes.

The CaamemMan: How many employees would there be in this divigion?

Mr. MacInnes: I would say there are between four and five hundred.

Hon. Mr, Woon; Is that a separate union, or just a division?

Mr. Maclxnes: We are a division of the Canadian Brotherhood of Railway
Employess, i

The CHAIRMAN: Does that mean a Loeal?

Mr. MacIsNES: You may call it a Local.

Hon. Mr. Woob:; Does that mean you can go on sirike separately from the
other groups if you want to?

Mr. MacInnes: Well, that is a matier-—

Hon, Mr. Woop: Well, I am asking: this is a plain question. :

Mr. MacInngs: Well, I suppose there would be nothing to stop us i we
wanted to.

Hon, Mr. WooD: You are part of the union: you ¢an do what you like: is
that it? : _ '
Mr. Maclunes: We are supposed to be a section of—

Hon. Mr. Woon: You are “supposed to”, you de not have to?

Mr. Maclnnes: Well, I think you do, under the constitution, but I am not
guite sure on that matter, :

Hon. Mr. View: Is your division a union by itself?

Mr., MacINNES: Yes.

Hon, Mr. Viex: By itself?
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Mr. MACINNES No; we are a dlvxslon of the Canadlan Brotherhocd of
Railway ‘Employvees. .

Hon. Mr. ViEN: The Canadian Brotherhood of Railway Employees is the
union?

Mr. Maclnwgs: Is the union, yes.

Hon. Mr. Vien: And the division js 1237

Mr. MacINNES: Yes.

Hon., Mr. Vien: What is your authorlty and the scope of the division in
the union?

Mr, MacINKES: Well, as I explained to this other gentlemah, our Local or
division covers—and I am the educational director of that division, and—

Hon. Mr. VIEN: What does the division cover?

Mr. MacIxnes: Well, I just explained that.

Hon. Mr, VieN: I failed €0 understand. I am thick and dense!

Mr. MacInnes: The division covers a certain group of workers within a
certain area. It does not cover all the workers all across Canada in the
Canadian Brotherhood of Railway Employees but eertam sectlons We have |
Locals in each city.

Mr, MacInnis: Yes.

Hon. Mr. MacDowanp: You are represeniing your own local?

Mr. MacInnes: Yes.

Hon. Mr. Woob: We are not trying to embarrass you, we just want to get
some information,

Mr, MacinnNes: That is all right.

Hon. Mr. MacDoNALD: Are therc any divisions?

Mr. MacINwEs: Oh, yes, there are quite a number.

Hon. Mr. MacDonaLp: Are there 1237

.Mr. MacINNes: 1 am not just sure of the exact figure, but there is quite a
number. The Canadian Brotherhood of Railway Employees negotiates with
the A. F. of L. and, 1 believe, combmed they represent the largest sectmn of
organized labour in Canada. .

Hon. Mr. Woopn: The A, F. of L., is that the union for the railways?

Mr. MacInNES: Yes., '

Hon. Mr. Woobn: Not the Trades and Labour Council? .

Mr. MaclyNes: Well, they are affiliated with the Trades and Labour

Council of Canada—the A. ¥, of L.

: {on., Mr. Wood: Do the conduciors belong to one union and_ the trainmen
to another?

- My, MacInnes: Yes. They all have their .-,eparate groups.

The CHAIRMAN: These are non-operating.

Hon. Mr. Woon:; 1T am asking a question here.  You have various unions
within the railways: is that it? )

Mr. MacInnEs: Yes. There is various groups: operating, non-operating,
porters, car conductors, engineers, firemen. . .

Hon. Mr. Woobd: Each one has some different union?

Mr, Maclnnes: Not each of them, bui a great many of them belong to
difierent unions, but they all negotiate together at the time of negotiations,

Hon., Mr. Vien: Take, for instance, locomotive engineers. They have the
Brotherhood of Locomotive Engineers?
Mr, MacINNES: Yes.
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The CHamrManN: They are A. F. of L., maybe? .

Mr. MacInngs: -A. F. of L. They belong fo a separate—a different body, .
but still we all negotiate.

The CHatrMaN: Affiliated?

Mr., MacIinngs: No. ' -

Hon. Mr. Woon: They are all as one when it comes to negotiations?

Mr. MacInwes:; When it comes to ncgatiations for wages we all negotiute
together, or T would say, most. There are bodies in the railway thal negotiate
on their own behalf, but I believe that we— )

Hon. Mr. RoEBUCK: There are three or four that you head up into. There
are seventeen unions and one negotiation. I have represented ten or eleven at
times. .

Hon. Mr. Woop: What I am trying to find out is why there should be so
many unions in one railway.

Mr. Maclyxes: That is what I would like to Know. I think they shnuld all
‘be one. hig union.

The CralxMan: Don't you have a brief you wish 1o read?

Mr. MacIxngs: Yes. Before I commence with the brief I would like to
thank you on behalf of this organization for allowing us to appear and present
our brief: and before I begin I would like to request, because we were notified
last Thursday and we did not have time to notify other Locals and get tegether
with other Loecals to make representation, that this Committee continue to sit

to allow further representations. I would like to make that request before .

starting.

The CHalrmMan: I can tell you, we have been hearing people who have
requested to be here. So if we do not get reguests, that is the problem of the
people who do not make the requests. -

Mr. MacDyNes: Our group in Torento and district were in process of getting
a larger delegation from other Locals, but in the short time we had, due to the
notification that we received last Thursday, we Just did not have time to gel a

lbigger delegatian to come down here.

Hon. Mr. Haze: It is not the size of your delegation thai makes any diifer-
ence to the Committee, it Is the brains of your representation that counts.

The Cuammax: it is what you have {o say.

Mr. MacInxgs: I agree with you senator, but I think other organizations
should be heard also.

. The CHAIRMAN: Would you care to continue wita the reading of your
brief? '

Mr. MacInnes: This is submitted by Division 123 of the Canadian Brother-
hood of Railway Employees and other Transport Worzers, Toronto, Ontario,.
and reads as follows:

Section 52. Sobotage

Phis section, before amendments in the House of Commons, in our opinion
was a very dangerous piece of legislation in regard to demeccratic and labour
rights in Canada. The changes made in this section in the House of Commons
were of some value, but we still feel that labour is faced with heavy penalties,
quch as ten years in jail, under this section, and the rizht fo criticize and the

icht of free speech are jeopordized. There are many iropholes in this seetion
lf)-. prosecution of demoeratic groups wishing 1d exerciie their rights.

We do not see why labhour and democratie rights should be threatened
under this section. Even during the last war a section such as this was not
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needed; why should it be needed now? We feel that such an anti-labour and
anti-democratic section such as this section is entirely unnecessary and should
be dropped from the code; or at least improved by further amendments.

There has been much debate and opposition to this section in the House
of Commeons. 1 would like to quote some doubts expressed by one member
of the House, the Honourable Stanley Knowles (CCF) M.P. Quote, “Mr,
Chairman, I have been trying to study the wording of the amendment passed
a few moments ago in order to see whether the point the Honourable Member,
it Mr, Barnett has in mind is covered; and I am not sure it is covered. As I
' understand it the point he is concerned about is a situation where one union
© is on strike and had a picket line, and a union that was not on strike and some
members of the union that were not on strike did not wish {o cross the picket
line of the other union.,” He then requested that the clause be reopened at a
future session. The Hon. S, Garson did not agree to this, and the clause was
voted on and carried. .

Section 365.

Before this section was amended we felt that this was viciously dangerous
to labour generally, and particularly to our group of railway unions. With
the so called saving clauses it emphasized that only under set down and certain
limited cireumstances would a strike be lawful, and under any other cireum-
stances it would be unlawful and a heavy prison sentence of five years in jail
could be imposed, The changes made in the House of Commons, we feel, are
of very litile value with regard to this section, and we cannot help feel that
s0 much dust is just being thrown in our eves as far as the so-called savmg
clause and so-called improvements are concerned.

We caitnot see why this whole clause was not dropped, as most of Inbhour
wished, or at least considerably improved. It would be breaking the law to
honour a picket line, or to go on sirike to support fellow workers in other
unions, but that were working in the same industry, such as our different
groups of unions in the railways; in the operating and non-operating trades,
for example,

We would like to quote from the House of Cominons debates to show some
of the opposition to this section, by some of the Honourable Members. The
C.C.F. member, Mr. Angus MacInnis, “Who is going to decide what is deemed
to be contained in a collective agreement? It seems to me that if is a highly
dangerous phrase. I would be very greatly surprised if the representatives of
organized labour asked for that wording. I should like to get the Honourable
Stuart Garson’s explanation of the words contained in, or by law deemed to
be contained in a collective agreement. I think we should be wvery careful
because we are not legislating for today or tomorrow, but for a long time.
And we are legislating on a matter that is of grave concern to many people
in this country.”

The Henourable D). Fulton, P.C,, stated: “The reason I have these reserva-
tions . . .” (re. Section 365). “That it must be admitted, that in so far as the
present eriminal law is concerned, this introduces a new element, an element
at any rate, which has not been in it since 1908, if indeed it was there before
that time. That is why this making a breach of coniract has beiween an
emplover and employee the subject of criminal law in a manner in whieh it
was never previously.”

The Honourable Stanley Knowles, C.C.F. member sald, “But it seems to
me that with respect {0 clause 365 the Honourable Stuart Garson has not filled
the Bill, and even with the amendment he has pmposed this whole clause is
guite unacceptable .

02711—6
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“We in our organization feel that Clause 365 should be entirely dropped, -

and that Section 499 of the old Criminal Code be retained. It has been suffi.- . |

cient since 1906, and we see no reason why labour should be penalized by
providing heavy jail ferms and genera! drastic anti-labour legislation as
contained in section 365; aimed we feel primarily at us as railway workers,
and other public utility employees.

Section 372: This section in our opinion is also very dangerous to the
labour movement. It provides penalties up to 14 years in jail for creating
“mischicf” in relation {o public property, and five vears in jail for mischief in
relation to private property. The amendments pul forward in the House of
Commons were of some value, but in our opinion this section is oo vague and.
sweeping in character. What is mischief? For example, any act could be
termed mischief, such as refusal to cross a picket line. The sympathy strike
by telegraph operators in supporting all operating unions on the railway
would be unlawful. This section could be used unjustly against a group of
workers in one province where it would not apply in another pmvmce because
the provincial laws there might not be as severe.

I would quote the Honourable D. Fulton, P.C,, on this section. *“On Clause
372 as now amended may I say this: From looking at the explanatory notes ..
on the right hand page it is obvious that this clause iz a consolidation of fifteen
separate clauses in the code as it now stands. It must be admifted that the job
of the commissionns which first sat on this thing, was to do the work of consol-
idation. But here I think they have bitten off more than any commission how-
ever expert could chew. The widely varied types of offences covered in those
original fifteen clanses with the widely different penalties prescribed, for each
clause, were such that it is impossible to consolidate all these matters and -
cover them adequaiely in one section without getiing a sort of porridge, and
that is what we have here. May I say it is not a very tasty perridge either.
They have left cut the salt. It is very bad legislation.”

We agree entirely with the Honourable Mr. Fulton that this is bad legis-
lation, and as far as labour is concerned, vicious anti-labour legislation,

We feel as before that Section 372 should be dropped aliogether.

We feel that the following sections could well open the doaor to McCarthyism
in Canada.

Section 46 and 47

We feel these sections are a dangerous threat to free speech, criticism of
-governments, etc,, and generally an attack on fundamental Canadian democracy,
and should be dropped.

Sections 56, 60 to 62

Thesze sections allow among other thmgs for increases in jail terms from
seven years to fourteen years for sedition, and other offences. We view with
suspicion these sections. Why are they nceessary all of a sudden, when they
were not necessary in past wars? We feel this is a further departure from .
democracy. Are they to be used to stifie free discussion and eritieism?

We are opposed to the severe increase in penalties and added implications -
under this section, and should therefore be revised to a view in correcting
same.

Sections 54-69

All these sections deal with riots and so called unlawful gatherings of
groups of citizens. We are opposed to these sections as undemocraiic and
terroristic with regard to the people of Canada. The Louiseville Strike in
Quebec and the John-Mansville Company strike in the same province are of
example of how the Canadian people were brutally treated under these sections.
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The rights of the Canadian people to public assembly, as a fundamental demo-
cratic right must be recognized. We therefore oppose these sections and urge
:hat they be dropped. :

The House of Commons and especially the Senate, have made some very

sood improvements regarding Sections of the revised Criminal Code. But we
still view with alarm certain sections of the code dealing with labour and
demoeratic rights; and therefore we urge the Honourable Senators to consider
them, :
We understand that well over a hundred M.P.s were absent when Bill 7
was before the House of Commons. Under these circumstances we cannot see
how such nationally important legislation could have got ihe proper con-
sideration due it. We therefore feel that the important sections we have men-
iioned should be given further consideration by the Honourable Members of
the House of Commons when a greater number of the representatives of the
Canadian people are present.

The sections of Bill 7 that we have mentioned, in our opinion would cause
more unrest and strikes than we have witnessed up to now, as proven by the
passage of the Taft-Hartley Law in the United States. It is a proven fact that
there have been more strikes since that anti-labour legislation has been
enforced. 'The workers have ways of petting around repressive labour laws.
We also feel these type of laws antagonize the vast majority of the people.
They lose their confidence and respect in governments that passed those type
of laws. :

Canada’s prestige, in the eyes of the world, as a couniry founded on
British democratic traditions, would be undermined if we abandoned those
historical democratic traditions. _

Hon. Mr. REID: May ] ask one or two gquestions, Mr. Chairman?

The CHAIRMAN: Yes, Senator Reid, you are first.

Hon, Mr. Remp: At the heginnig of your brief, Mr, MacInnes, I note you say
under section 52, that that section interferes with the right to criticize and
the right of free speech is jeopardized. Would you mind explaining how section
52, on sabotage, interferes with the right to criticize and the right of free
speech? o : _
Mr. MacIynes: Well, honourable senator, the section commences: “Every
one who does a prehibitive act for a purpose prejudical to

(a) the safely, security or defence of Canada, - . R
Isn’t it true this section could be used to repress eriticism of the United States
forces on Canadian soil?

Yon, Mr. Rem: I should like you to explain that, because I am. just as
great a democrat as you arc. .

Mr. MacINNES: Well, Vour Honor, what is in some people’s opinion the
gecurity and defence of Canada? Your interpretation and maybe somebody
elses’ interpretation might be difterent than mine, and I say this section, with
" this type of clause, is very vague and could be used by a reactionary judge
or government to stifle critieism.

Hon. Mr. Rem: I cannot see how right of criticism and right of free speech

can be read inte that section.. You may be reading that into the secti_on, but

1 cannot.
" Hon. Mr, Woop: Would you mind reading the first paragraph of section 527

The CHARMAN: Look at subsection 2, and you find a definition of a pro-
hibited act, which has nothing to do with free speech or democratic rights, or
anything like that. :

Hon. Mr. REm: Not by any stretch of the imagination.

Mr. MACINNES: Well, Your Honour, what is a prohibited act?

92711—0}
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The CrAIRMAN: I is defined,

Mr. MacIxnes: It says here: .

In this section, “prohibited act” means an act or omizzion that

{a) impairs the efliciency or impedes the working of any vessel, vehicle,
aircraft, machinery, apparatus or other things, or '

{b) causes property, by whomsoever it may be owned. . ..
and so forth.

Hon. Mr. HugesseEN: But that has nothing to do with free speech.

The CHAIEMAN: No, it has nothing to do with free speech.

Hon, Mr. REm: It has nothing to. do with free speech or the right of
criticism, at all.

Mr. MacIxNEs: Well, I still think it could still imply that. It says: Every-
one who does & prohibifed act for a purpose prejudlclal to the safety, security
or defence of Canada.

The CHalrMAN: But first of all, Mr. MacInnes, you have to start with what
is a prohibited act. Well, it is defined. You read the two subsections.

Mr. MacINNESS: Subsection (b) says, “the safety or security of the naval,
army or air forces of any state other than Canada that are lawiully pu.sent :
in Canada.” With regard to that section, isn’t it true?

The Cramman: No, the offence is doing a prohibited act, and the prohibited .
act is impairing the efficiency or impeding the working., Now, if you do that -
for a purpose prejudicial to the safety, security or defence of Canada, it is -
sabotage. Bui there is no speech that it interferes with. :

Mr, MacIxves: Well, could vou explain why is this section in that states
the safety, security or defence of Canada?

-The CralRMan: Because you have got to do a prohibited aet which is done
for a purpose preiudicial {o the safety, security or defence of Canada,

Mr. Maclwxes: Well, what is the safely, security or defence of Canada?

The CHaTRMAN: Well, I can easily give you a simple illustration. If some
emplovee, for instance, say in some plant that was working on defence orders
for Canada set about to wreck the machinery of that plant, that could easily
be sabotdge under this section.

Hon. Mr. RoERUCK: Providing it was engaged on military work.

The CHairRmMAN: That is right. _ -

Mr. MacInNes: Well, what do they mean, the safety, security or defence
of Canada? 3

The CuairMaN: Well, there might be American troops lawfully here in
Canada, perhaps in the Northwest Territories, doing exercises, and some person
for a purpose prejudicial to the safety, security or defence of Canada might
criticize these forces for being on Canadian soil., But tHere is nothing there
in connection with criticism,

Mr. MacInnes: It says the safety or security, and that cowld be
interpreted—

The CHAlRMAN: No; you have got to do a prohibited act.

Mr. MacInxES: What is a prohibited act?

The CHairMAN: It is defined,

Hen, Mr. Woon: We do not have to be at actual war; we can anticipate
war, as we are now doing,

Mr. MacINNES: Well Senator, why has this section been put into the
proposed code? What is the reason for it?
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Hon. Mr, Woon: For the reason that we can anticipate war at any time. -
' We might go for two or three years, or we might go ten or twenty years,
- without having a war, but we still have to be on guard.

Mr, MacIvnNes: Is it not true that we had no need for such a section during
the Korean war or in any previeus wars?

Hon. Mr. Woop: But the wars of today are entlrely different from what
they were forty, fifty or a hundred years ago. Today we have scientific research
and development going on all the time; we don't want our enernies, or even
neutral countries, to find out about them. If you or your union abuses that
provision, then you come undel this act.

Mr. MacInnes: We fail to see the need for this section at this time.

Hon. Mr. Woon: The reason js that we are still in a cold war; indeed, we
have wars in the world now.

Mr. MacIlnnes: But, as I say, we did not need it durmg the last war.

The CHamrnAN: The witness has given his reasons, and whether we accept
them or not, I think we should pass on to something else,

Hon. Mr. Woop: But Mr. Chairman, we have our own views.
The CHairMaN: And no one is taking them from you.
Hon, Mr. KiNLEY: The witness has said this is a new provigion.

The CHAIRMAN: It is nol new, though it is newer than a lot of the other
sections in the code.

Hon. Mr. Woon: Why should if not be put in, with changing world con-
ditions foday? )

Hon., Mr. Haic: Mr, Chairman, T suggest that we should not discuss these
provisions now, but should hear the reple%entatlons by the delegates.

The CHalRnAN: Yes.

Hon. Mr. Rrzip: Is Division 123 of the Canadian Bratherhood affiliated with
the Canadian Congress of Labour?

Mr. MacI~nNES: Yes,

Hon. Mr. Remn: Then why do yvou differ in your views,with those presented
in the latest journal by the Canadian Congress of Labour? 1 ask that quesiion
because there are so many letiers coming from organizations such as yours
which express views contrary te the voice of labour,

Mr. MacInnes: I will answer that, Senator. We are nol oppOSing the brief
of the C.C.L., but we say they did not go far enough. They are not defending
the rights of the workers as they should. We say they should be defending -
us in & proper manner, and they are not doing so.

Hon. Mr. Rerp: That is & matter of opinion; you can argue that with them.

The CHatRMAN: Having expremed those opinions, it does not do any good
to argue the point.

Hon. Mr. RoEeuck:; The witness has a perfect right to express his opinions.

Mr. MacInwes: Thank you.

Hon, Mr. RoesucK: And your union is entitled to express its own opinions
quite apart from the opinions of anybody el-\e

Mr. Maclnwes: We received a letter from the C.C.L. requesting us to
communicate directly on these serious issues with the honourable members.

Hon. Mr. Woop: And you have a perfcet right to do that.

Hon. Mr. Roepuck: And you are ready to allow us to have our views?

Mr, MacINNES: _ Quite true.
Ion. Mr. RoOEBUCK: This is a democratic country.
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Hon.” Mr. Woor: We are not here to disagree with wyou, but to get
information. :

Hon. Mr. VieN: Has your union in the past, to your knowledge, commitieq
acts which are prohibited under that section?

Mr, MacInres: To my knowledge it could be interpreted that way. What
I am saying now could be interpreted as criticizing the United States forces ¢n
Canadian so0il, which I am eriticizing them. _

Hon. Mr, VIEN: But we have told you that the section is not capable of
that construction. Taking the comstraction which the committee has put on -
that clause, as explained by the Chairman, why would you object to the
Criminal Code containing a section which prohibits and provides a punishment
for the commission of any such acts. ]

Mr. MacIvNES: Because, your honour, as I have said before, in my
apinion this section of the Criminal Code, section 32, could definitely be used
against people who criticize the policy of our own government or a foreign
government on Canadian soil.

Hon. Mr. Vien: But we told you you should forget about that interpretation.

Mr. MacInnNes: I can’t forget it, ) i

Hon. Mr. VIEN: You should forget it, because your interpretation is wrong. .

Mr. MacINNES: I can’t forget it.
Hon. Mr. Vien: We have said that we do not agree that the section is

capable of such an interpretation. Now, if the section is not capable of such a

consiruction, and you must take the definition of the act as stated in subsection
2, waould you be in favour of permitting any labour organization to commit
these acts and to go unpunished?

Mr. MacInnes: I will answer it in this way. Paragreph (@) of subsection
2 reads: .

Impairs the efficiency or impedes the waorking of any vessel, vehicle, '

aireraft, machinery, apparatus or other thing.

If I agreed with that, I would be agreeing to the taking away of our right to
strike. T am opposed to the whole section. -Not only dees it limit free speech,
but it limits the right to strike. :

Hon. Mr, VIEN: You contend and submit that we should allow these acts
to be committed freely and go unpunished.

Mr. Macinnes: All I am asking is that the old section of the code be
restered.  That provision was sufficient in the past, and we believe it will be
sufficient in the future.

Hon. Mr, Viexn: That is not a candid reply to mv question which was {rery'
clear.

Mr, MacIswes: I think it is; I can’t make any other answer.
‘Hon. My, VIEN: Thank you, Mr. Chairman; T am through.
Mr. WrigHT: May I interject momentarily, Mr. Chairman,

I am general counsel for the Canadian Brotherhood of Railway Emp']oyees

and other 'Transport Workers-—commonly called the C.B. of R.E—which has
upwards of 300 divisions across Canada, and collects dues from approximately
42,000 railway and other transport employees. 'The National Vice-President
of the organization, Mr. H. I.. Robinson, is here this evening, and I have been.
authorized and instructed by Mr. Harry Chapel, who is the National President
of C.B. of R.E,, to say that Mr. MacInnes represents this evening either himself
alone or, at the very best, Division 123 of the C.B. of R.E. -

Mr. MacIxNes: On a point of order—I have not implied anything else,
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Mr. WrRicHT: The position of the Canadian Railway Employees and other
Transport Workers is that as expressed this afternoon by the Canadian
Congress of Labour. .

Mr. MacInNes: May I answer the remarks just made?

The CraIRMaN: 1 don’t think that is necessary, because I understood you
to tell us you were representing Division 123.

Mr. MacINNES: Yes. .

_ ‘The CHAIRMAN: We understand that.

Hon. Mr. McKEeN: Mr. Chairman, 1 would like 2 definition of the term
“MceCarthyism” used on the last page of the brief.

Mr. MacINNES: I feel that these sections are definitely infringements on
our basie democratic Canadian rights that we have enjoyed in the past.

Hon. Mr. McKEeeN: But you used the term “McCarthyism”.

Mr. MacInngs: I used that term because a reactionary government, or a
government that had evil intentions, could use these provisions not only against
our organization but against honourable senaters here tonight. _

Mr. MacInNes: These scetions could be used not only against cur own
organization but also against the honourable senators here tonight.

Hon, Mr. McKeEN: You have not given us a definition of McCarthyism.

“Mr. MacINNES: A definition, I think, is when the rights to fundamental
democracy, iree speech and criticism of government§ is taken away from the
peopla, ' .

Hon, Mr. Woop: MeCarthy does not do {hat.

The CralrMAN: Do not let us argue on this. .

If there are no other questions to ask, I wilt thank Mr. Maclnnes. We
have vour brief and when we are considering these guestions we will remember
what you have told us. .

Now, we have two other people who are here tonight representing the
International Union of Mine, Mill and Smelter Workers.:

Mr. Thibault is going fo give a little preliminary statement.

Mr. N. Thibault, Canadian Vice-President, the International Union of Mine,
Mill ond Smelter Workers, Sudbury. Ontario: Mr. Chairman and honourzble
senators, we too appreciate the opportunity of being here to make further
representation on bill 7, further, that is, to the representation we made approxi-
mately a year ago to the House of Commons committee on bill 93. We are here
today representing the Canadian section of the International Union of Mine,
i1 and Smelter Workers,

Hon. Mr, Woop: What union is that? :

Mr. TeisAULT: The International Union of Mine, Mill and Smelter Workers,
which was originally formed through its predecessor organization, the Western
Federation of Miners in 1893.

Hon. Mr. Woop: Is it AFL or what?

- Mr. TEIBAULT: Independent,

Hon. Mr. RoEBUCK: It is neither CIO nor AFL?

Mr. THIBAULT: At this time we are independent.

Ton. Mr. KiLEY: Who do you enrel in your membership?. What classes?

Mr. TuiBauLT: The miners, smeltermen, refinery workers in the base.
metals and hardrock mining areas across Canada. )

Hon. Mr. KiNLEY: Do you enrol coal miners?
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Mr, THIBAULT: No, that is a field of the United Mine Workers, John L.
Lewis. :

Hon. Mr. KixLEY: You enrol non-ferrous metal workers only?

Mr. THIBAULT: Non-ferrous metal mining workers only. Our organization
at the present time consists of some 330,000 members in Canada, embracing the
provinces of Quebec, Ontario, Saskatchewan, Alberta, British Columbia and the
Northwest Territories and the Yukon. : o

1 want to point out, Mr. Chairman, that we were not aware that the Senate
committee was providing an opportunity to_outside organizations to make
representations to the commitiee. - '

Hon. Mr, RoEBuck: We always do that. We never pass a bill on which we
will not hear anybody.

Mr. TumBavrr: If I recollect correctly, when the commiitee of the Heouse
of Commons was hearing evidence on bill 93 there were public notices in the
newspapers to the effect that outside organizations could appear. Therefore,
we had considerable prior notice. T just peint out that we were not aware of
the hearings until last Thursday at which time I immediately called the Clerk
of the Senate and found cut that we could appear. The point I make is that
we had a very short time to work on this brief of the Union and if some parts
of it are not quite complete it is becanse of the haste in which we had to
prepare this job.

Now, I am going to ask Mr. Robinson, our Canadian Research Director, to
deal with the brief for you genilemen,

Mr. H. L. Rokinson, Canadian Research Director, The International Union of
Mine, Mill and Smelter Workers, Toronto, Ontario: Mr. Chairman and honourable
senators, I am naturally not going to try to read this brief, because it would be
very far irom brief and you would be here much later than I think you wish
to be. I am therefore only going to touch on some of the highlights we make
in our brief, with an endeavour not {o say, unless in reply to questions, what
has been said by other organizations, because a good deal of what has been said
by other organizations we agree with, and particularly a good deal with what
has been suid by the two other trade union organijzations that appeared here
this afternoon and this evening. i

T would like first of all to say a few words with regard to the famous
sections 52, 365 and 372, and I would like to deal with section 52 and a7z
together, because the saving clauses to those sections are identical, '

Before I go on to say anything about that, I would like to mention the
amendment which was made 1o section 52 (1) {z) where the language formerly
read “salety or interests of Canada” and now reads “safety, security or deience
of Canada”. As far as we are concerned that is an improvement and I think it
js fair to say that that improvement was brought about more by Senator
Roebuck, who is here this evening, than any other person. I recall very well
reading the Senate Debates when Senator Roebuck gof up and said that, in
proposing & saving clause fo this section, that he was in splendid isolation and
we thought that was a poor position for Senator Roebuck to be in and certainly
it was a poor position for labour to be in, that they only had one person in the
Senate—

Hon, Mr, Woon; We do not all agree with that, He made his own speech.
Others may have had some other ideas. :

~ Mr. RopinsoN: When Senator Roebuck said that we would hear more about
this section or I am no prophet, T think you will realize that his prophecy was

not only correct, and I go on to say that it rendered a signal service to organized
labour in Canada. :
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As regards the saving clause te these sections, I would like to put it this
way in reply to a question I think was not entirely answered this afternoon.
The guestion was why should anybody be exempt from these sections? The
implication was that if you committed sabotage but happened to bhe a member
of organized labour you would be exempt from these sections. I think that
the saving clause has a different effect than that. I think the correct way to
look at it is that it defines sabotage and mischief in such a way that certain
actions on the part of organized labour do not constitute sabotage or mischief,
and we think that is correct, that they should not constitute sabotage or
mischief. The guestion therefore is whether these saving clauses accomplish
the purposes which they are intended to accomplish or which we think they
are intended tc accomplish and which they should accomplish. Our opinion
is that in respect to sections 52 and 372 they accomplish that purpose only
partly and very inadequately. ' _ '

The first thing to note is this, that the only thing that is .exempted is a
stoppage of work. Xach clause or subclause, (a)}, () and (c), says “He stops
work”; and from that I think it is clear that if he does anything else other
than stopping wark, particularly if he slows down his work, then he is not -
exempt, and we think that is a very serious shortcoming. In fact we go further
than that. In so far as employees have to work at a machine the speed of
which they do not control they are controlied by their employer. It could be
argued that if an employee is unable to keep up with the speed which that
machine dictates to him there is no exemption to provide for that and he is
liable to the penalties provided in that section.

Hon, Mr., Woon: He can sit down and not put anything in the machine,
though. That is what you call “slow-down™?

Mr. Boernson: No, I do not call that “slow-down”. What T am trying fo
point cut is that the speed at which employees very frequently have to work
is something over which they have no control, and in many cases is more
than what the average worker should be required to work at, and we do not
think that the Criminal Code should be the instrument of employers whereby
they are able to drive employees to work at 2 pace at whieh they should not
have to work. . .

Hon. Mr. Hai¢: How can you do thaf under the section?

My, Eo5INsSGK: The point I am trying to make is that the only exemption
that iz provided o these soving clauses is stoppage of work., The employee
either works or he stops work, and there is nothing in between that which -
he is allowed to do without coming under penalties.

Hon. Mr. Woob: A machine goes a certain pace, and a man does not put a
piece of, say, a gear in the machine, but just sits back and doesn’t put that in:
that is slowing down, is it not?

Mr. Ropinsow: Well, Mr. Chairman— :

Hon. Mr, Woon: Well, now, be honest about it. The machine can still go on.
He does not have to put the gear in there? - :

Mr. RosiNsoN: Honourable senator, T suggest to you that you go into some
of thesc plants where workers have to work,— ’

Hon. Mr. Woon: I have been in a Yot of them.

Mr. RoBiNson: —and see. They are not always able to sit down and let
the machine take its course, without damage resulting. That obviously is not
the case. If you are assembling radios or cars or airplane engines, and if the
belt-Tine moves and the worker cannot keep up with it, there is damage there,
and he gets charged under this section, either with mischief or sabotage. We
think that a saving clause, if it is to be effective, should allow a concerted
slow-down where there is a labour dispute; that that is just as legitimate as a

strike.
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Hon. Mr. Woop: Then vou are admitting there is a way of slowing down, -
Mr. Rosinson: Of course. '
Hon. Mr. Woob: That is the only point T am trying to make, _
Mr. Ropinson: If the saving clause is to accomplish the purpose of allow-
ing legitimate, legal action on the part of crganized labour if should exempt
more than a stoppage of work, but a slow-down, which is just as legitimate
as a strike, at a siage in the negotiations following conciliation.
Hon. Mr. Woob: In other words, just a form of blackmail.
Mr. Roeinson: I think you have to admit that if a strike is legal a slow-
down 1s legal.
Hon. Mr. Halc: We do not admit that at all. We admit a strike is legal,
because then you are taking chances,
The CHAIRMAN: Under certain conditions.
. Hon. Mr. KinLEY: Under certain conditions.

Mr. RoBixson: I am trying to point out that, in any cenditions under which
a strike is legal, T do not know why a slow-ddwn is illegal. We are not asking.
for the right to slow down under circumstances where strikes are illegal. That
is not the point at all. The point is, if a strike is legal under certain circum-
stances, by that same token a slow-down is illegal.

~ Hon. Mr. Woen: No.’ You are taking money under false pretences when
you do that. ' .

Hon. Mr. Howarp: May I ask a question, Mr, Chairman?

The CHAIRMAN: Yes.

Hon. Mr. Howanp: Ths man who has the floor is eriticizing the saving
clause -under 52. We just had a brief submitted in which it was said: “The
changes made in the House of Commons, we feel, are of very. little value
with regard to this section, and we cannot help feeling that so much dust
- hag just been thrown jn our eyes as far as the so-called saving clause and so-
called improvements are concerned.” Would you suggest taking the saving
clause out? - )

Mr. RoBINSON: No, sir. I suggest it be improved, because I do not think
it accomplished the purpose it is intended to accomplish.

Mr. MacInngs: You said section 52 you were talking abéut. Where does
it say that? .

The CuamMAN: 365. .

Hon. Mr. RoeBucK: No, you are talking\ about 52, are you not?

Mr. MacInres: It is not in the same section.

Hon. Mr. KINLEY: They are both the same clause.

Mr. ROBINSON: We are not commenting on briefs that have been prev-
iously submitted. I think I have made that peint clear with respect to this
saving clause. ) )

Hon., Mr. HowagrD: You are in favour of leaving the clause in?

Mr. Rosixson: I am in favour of improving it.

Hon. Mr, Woop: How would you improve il? By changing these woi"d;,
“He stops work” to cover other kinds of legal actions?

Hoen. Mr. RoepucK: What other actions besides slow-down?

Mr. Ropixson: Slow-down particularly,

Hon. Mr. RoEBUCK: Any other action?

Mr. RopInsoN: I cannot think of any right now.

Hon. Mr. Woop: You agree they should slow down?
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Mr. RopingoN: I don’t say they should slow down. I say if they are allowed
to strike they should be allowed to slow down.

Hon. Mr, Woon: I can't agree with that. You don't get any pay for strikes.

The CHAIRMAN: Let us get first things first. We all think we know what
the gection means. The witness is making some statements in connection with
it that we may not agree with, but he is speaking his view. Let us have
his view and deal with it afierwards. But we will never get anywhere if we
keep interrupting. So let him continue, -

Hon. Mr. Haig: The only thing is, some of us do not like to sit here and
hear statements made we do not agree with at all. :

The CuamrwMaN: I don't like it myself.

Hon. Mr. Hatg: And I do not want to have the papers tomorrow morning
or next morning say that a man from the Mine, Mill and Smelter Workers
got up and made statements and Senator Haig sat there and “didn’t peep”. Tim
Buck tried to do that here, and I shut him up. -

The CHATRMAN: Section 52 does not say anything about the right {o strike.’
That right exists independently of anything that is in section 52. All that sec-
tion 52 says is that under certain circumstances it is not a prohibited act. If
these people, for instance, stop work at their own plant and join a picket line
at snother plant, it is not a prohibited act by reason of that only. It says
nothing about a right to strike. It does not deny the right to strike. It has
nothing to do with it at all

Hon. Mr. Woon: Mr. Chairman, I think that Senator Haig is right. We
have listened fo «all the other briefs and this is the last one. I think it is
probably just as well if we ask the odd question as we go along. I would like
. to clarify certain situations, and I think these chaps would too. I am not
opposed to unions. I think they are all right. There are probably some
abuses, and that is what we are endeavouring to find out.

The Cuamman: Is there anything else now in relation to section 527
Will you carry on them, Mr. Robinson. 1f any honourable senator feels he
wants to challenge a statement, he may do s0 as we proceed.

Mr. Rosmwson: That is the first point. I shall skip over the other points
which are perhaps not too important. I think paragraphs (e} and {b) clearly
do not cover sympathy strikes. )

Hon, Mr. Roepuck: Why? A person stops work in the case of a sympathy
strike, ' '

Mr. Roemvson: I would be very glad 1o be teold that I am wrong, but as I
read the section it sets forth in paragraph (b): “He stops work as a result
of the failure of his employer and a bargaining agent acting on his behalf
{o agree upon any matter relating to his employment.” The point about a
sympathy strike is that there is not an agreement between the employee and
his bargaining agent and the empleyer. It is not in relation to a matter in
dispute between the employee and his employer.

Hon, Mr. KINLEY: Read paragraph {c).

The CHAIRMAN: Yes. :

Mr. Roswson: I think the same thing applies to paragraph (¢). I may
be wrong here. It reads: “for their own reasonable protection”. The gquestion
arises whether a sympathy strike would be construed as a reasonable protec-

tion in certain cases.
Hon. Mr. Rospuck: As workmen and employees. It does not say workmen

and employees of the employer.
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Hon. Mr. Woop: No, it could be a railway strike and the lumber people
~could go on strike with them. What would be the sense in that?

Hen. Mr, REip: What about a jurisdictiona! strike where men go out on
strike in sympathy with other workers in another jurisdiction?

Mr, RHosivson: I think the matter lies in the interpretation that will be
given the words “their own reasonable protection”, If a sympathy strike were
included under these words, then the section is good as it stands.

The CHAIRMAN: The protection provides “for their own reasonable protec-
tion as workmen or employees,”

Mr. RoBIinsow: I realize that.
The CHAIRMAN: Well, what other words can you put in there?

Mr. RoBINSON: As I say, we are very happy to hear this. We are here to
raize questions, not only to make statements, some of which may be wrong,

Hon., Mr. Roesuck: There is a doubt here all right, but I thought it was
wide enough to cover a sympathy strike,

Hon. Mr. ConnorLy: I should like io make a comment at this time which

I think applies to the point the witness is now making as well as to a point-

he previously made. He seems to be forgetting that these sections that we
are now discussing must ultimately be interpreted by the courts. The points
he is making I think are points upon which the courts will exercise reasonable
discretion. T think on this particular point you could rely on the fact that
the court would take a look at subsection {3){c) and determine what that
language means and apply it to the case before it. I think the same kind
of comment applies to what the witness said before, mainly that you have to
rely on the discretion of the judge who looks at this section. You cannet write

legislation that is gomg to cover every conceivable point, as this witness seams’

to argue,

Mr. Ropinson: I appreciate that, honourable senator, but I think on
qguestions of such Importance as this the legislation should be written clearly
enocugh so that we do not have to depend on interpretations by the courts,
After all, not all judges are sympathetic to strikes or to labour, and there are
varyving degrees, let vs say, of understanding labour. '

Hon, Mr. Woop: You still have the law.
Mr, Roeinson: Now, we are getting back to the point—*You still have the

law.” That is why we are here, We want to raise thesc points and not wait

until we are before a court to wait for them to interpret the law.

The CHarrnMaN: No matter what we may say as to our views of the section,
if the section is going to be challenged at all some person in authority some
. day will have to interpret it as judge, and if he is wrong then the matte_r can
be referred to the appeal court.

Hon, Mr. Howagrp: Hear, hear.

The Coarrmax: That is the best protection we can give. I do not think
we can give any better protection by attempting to meet some of the problems
¥ou have been raising here.

Hon. Mr. Howarp: Next.
Mr. Rosixson: Mr. Chairman, we are asking your opinion as to what the

section means, and I do not think it iz entirely satisfactory to be told that.

a judge might take a view that will agree with your view. We want to
bersuade you fo rewrite the section in a way that we think is clear. We want
io persuade you that what we believe is a correct and desirable thing.

Hon. Mr, Woob: I think that is fair enough.
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Hon. Mr. HueessEN: May I give the witness what I think is a proper inter~
pretation of section 527

The CHatrMAN: Certainly.

Hon. Mr. HugeEssgN: First of all, we must bear in mind that the offence
is a prohibited act for a purpose prejudicial to the safety, security or defence -
of Canada. Now, if a man goes out on a sympathy strike his purpose is not
prejudicial to the safety, security or defence of Canada; his purpose is to help
the workers in the other industries whoem he is trying o assist. In other words,
vou cannot say that just because the worker goes cul on a sympathy sirike
that his purpose is prejudicial to the =safety, security and defence of Canada.
His purpose is to help the other strikers with whom he is in sympathy.

Mr. Rosinson: I see that. I think It is a very good point. Let us assume.
that a sympathy strike does occur and the strikers claim thaf their purpose
was to go out on sympathy, but the Attorney-General or some other person
comes along and says “We don’t accept the purpose you state. We think you
had another purpose.” What happens then? N v

Hon. Mr. ConnoLLY: Then they will have te prove it. The onus will be
on the complainant. _

Hon. Mr. HugesseN: Obviously the primary purpose of a sympathy strike
is to help the people already on sirike.

"~ Mr. RoBinsoN: 1 agree, but if you turn to section 372 we find there is no
qualification or limitation with regard to the purpose of what the act may be.
So while vour explanation may be of assistance in relation to the point we are
making in so far as section 52 is concerned, ¥ do not think it covers the case
in so far as section 372 is concerned. ]

~ Hon. Mr. ConnorLy: What do you want {o add to section 3727

Mr. Rosingow: I am not a lawyer, and perhaps Mr. Wright could be of
assistance here, but I think a saving clause to this effect would cover the
situation “No person commits mischief in the meaning of this section by reason
of anything arising ocut of or related to a labour dispute.”

Some Hon. SExNaTORS: Oh, oh.

" Hon. Mr. Woop: Why do you have the section in there at all then?

Hon. Mr. Bourrarp: Even if you act unlawfully? .

_Mr. Rozinson: 1 think you have to accept the view which we put forward
to vou that labour acts responsibly. Certainly if you examine the history of
our union you will be hard put fo {ind any Irresponsible action by the members
of our union.

The CHaiRMaN: I do not know whether you have considered the effect
of subsection (2) in section 371, and there you have some protection hecause
it provides that “No person shall be convicted of an offence under sections 372
to 387 where he proves that he acted with legal justificaiion or excuse and with

- colour of right”. That is pretty breadly explained there.

Hon. Mr. Howarbp: Labour is getting a pretty fair deal.

The CuamrmaN: I say that is a very broad clause.

Hon. Mr. HUugeSSEN: Would that cover a sympathetic strike?

Mr. RoeinsoN: I think the gquestion turns on legal ]uqtlﬁcatlon

The CHAIRMAN: Or excuse.

Mr. RoBINSON: T am not sure if I like that word “excuse”. If it says “right”,
is that what is meant by colour of right?

Hon. Mr. Rogpuck: Thal means any shadow of right.

The CHamrMAN: Any shadow of right that you think you have.

Mr. BorinsoN: I see.
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The CHataman: I do not know how you can write it any broader. What
is the next point, Mr. Robinson?

Mr. Rorinson: May we take it back, then, that in your view the sections
as they now stand would allow sympathy strikes—they would not require a
man to cross a picket line even though he was not directly involved in the
strike as a result of that word “purpose” in section 52, and this subsection 3717
Do you think we can give our people that assurance?

Hon. Mr. Roesuck: No, we could not possibly do that, Mr. Robinson.

Hon. Mr. Rem: I have known a case where there was a jurisdictional strike,
and both sides were unionists, and both were calling each other scabs. Why
should they do that?

Mr. Rosmxson: Do what, sir?

Hon, Mr. REm: In the case of a unien man, if he did not joint the other
union. It is surely his right to join any union he wants to. Can you say he
is wrong in crossing that picket line?

Mr. Ropmson: I think the questions of joining a picket line and joining
separate unions are two separate subjects,. We do not question the right of any
man to join the union he wants. :

Hon. Mr. WooD; In the case of stefmships, there are two uniens, and the
union members go from one io the other.

Mr, RopmNsonN: Well, as far as the right to join a bona fide union is con-
cerned, they should have that right.

The CHAIRMAN: Do not let us go too far afield. The sections we have
been discussing have nothing whatever to do with joining a union.

Mr, Rosinson: That is right. '

The CrairMAN: And how they have anything to do with crossing a picket
line, I am rather puzzled too.

Mr. ROBINSON: Well, the question of crossing a picket Jine—1{ake subsection
7, page 126—

Hon, Mr. Harms: My, Chairman, Mr. Robinson is talking about a lot of
things that are not in the bill. If he has other things to add, let him draft
them in, and if he can get some senator to move them we will find cut where
we stand, : )

The CeEatrnan: The pickét line section presents no difficulty. For instance,
the employees at plant ABC, under contract, working on a public utility or
something of that nature; may join the picket line at plant XYZ, 50 miles away
where the employees are on strike. Now, what this section says is that if they
do {hat they do not commit mischief within the meaning of the section by
reason only ihat they do that. o

Mr. RopINsoN: Quite frankly, that is an interpretation which T have diffi

.cilty in accepting. I would be glad to Be persuaded. For this reason, that
the section previously says—it was under subsection 7, I believe, “By reason
only that”-—and then there were those words that he stops work as a result
of the situation described in the section previeusly. .

The CHATRMAN: Subsection 7 was added in the committee in the House of

“Commons, and when it was added the minister was asked if this covered the
situation of people going from a plant where there is no strike, to work on a
picket line at another plant where there was a strike, and he said that was
the purpose that was intended to be covered by subsection 7.

Mr. RosingoN: That is right, but it previously read— :

The CHaIRMAN:; Well, there was not a subsection 7 before, was there?

Mr. Ropmvsox: Yes. AsIunderstand, the way the section was before, when
a man had stopped work he was right to picket.
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The CHamrmMaw: On his own plant,

My, RopiNson: That'is right.

The CHAIRMAN: And this permits him to go to another plant.

Mr. RoBmnscoN: Right. Those were the words in there previously. My
understanding of the deletion of those words means that another person who
has not stopped work under the circumstances set out in the previous sub-
section, and in fact, who has not stopped work at all is allowed to join a picket
line, but I do no{ think we can carry it further to the point where it says
that a man not involved in a dispute is allowed to stop in order {o go and join
that picket line. I don't see how you can construe the section in that way.

Hon, Mr. HUcEssSEN: You admit, however, that those words out of sub-
section 7 are more favourable to you?

Mr. ROBINSON: Deﬁmtely, but there was an interpretation placed on 1t
which made it go very much beyond what I think its reasonable meaning is,
and to me, in reading that part of the reported debates, I could not see how the
subseetion could be interpreted in that way. In fact, I would go further, it
never occurred o me that anybody had seriously suggested that we would
be able to persuade parliament to write a section which would authorize that.
What.is authorized now is that you can join a picket line formed by other
people on strike that cannot stop work in order to join that.

Hon. Mr. Woop: But you hire people just as a steady job to go from one.
hotel to another or from one plant to another, just to carry signs,

Mr. RoeinsoN; Well, I think that has never gccurred in our union, to my
knowledge.

Hon. Mr. Woon: Well, it has to my knowledge.

- Mr, RoeinsoN: To your knowledge of the history of our union—the Mine
and Smelters union?

‘Hon, Mr. Woon: I am not talking about your union, I am talking about
~ unions.

Mr. RosinsoN: As far as our union is concerned when there are pickets of
the workers involved in the strike, those who join that picket are in sympathy.

Hon. Mr WOOD Why would you need somebody else to join your picket
line? .

Mr. RosiwsoN: As T said, I don’t think—

‘Hon. Mr. Woon: You have not answered my guestion. Why?

Mr. Rosinson: I don’t guite understand your guestion.

Hon, Mr. Woop: Well, the question is this: A sympathetic union from
some plant in some other section in the country can join your picket Ime, but
why would they need to join it?

Mr. RosmNsoN: Why shouldn’t they?

Hon. Mr. Woob: I can understand going on strike, but why the picket line?

Mr. RoBiNsoN: Why shouldn’t they? I think they often do join it—they
join it to show their solidarity with those workers who are on strike, and there
is nothing wrong about that.

The CHataMAN: Gentlemen, this is going beyond anything that the code
contains about joining the picket lines. Let us get back to the section of the
code. What is your next point, Mr. Robinson?

Hon. Mr. Hatg: Yes, let him get back fo the gection. He cerfainly has not
infiuenced me on it, because he has not touched it.

Mr. ROBINSON: Mr. Chairman, I think we have to understand why we are
here. The Chairman stated indirectly why we are here. We are not saying—
in fact it is very obvious—that prior to the introduction of these saving clauses,
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the sections nowhere specifically mentioned labour, labour’s rights, or action

taken by labour; but I think you will zll agree that a reasonable construction

of what was in those sections implied that they could be applied to labour, and
action taken by labour. : :

The CHAIEMAN: They could be applied to anybody.

Mr. RopmnsoN: That is right; but particularly it seemed to us very clear
that they could be applied in such a harsh manner that the rights of labour
which are well established would be infringed upon.

The CHAIRMAN: Now there you have made a positive stalement. Let us
jake section 372 before the saving clause was added: you point out fo me how
any rights which labour has acquired and are recognized by labour could be
infringed upon, as against the rights of any other person.

Mr, RoeiNsoN: Let me say that I am quite willing to reply to that question,
but I wonder if we are not discussing a theoretical point; the fact is that the
saving clause is now in, Should we not consider it with the saving clause in?

Hon. Mr. Hate: But it might go out. )

Mr, RosmsoN: Then I am glad o have the opportunity of pointing out
why it should not go out.

Hon. Mr. Haig: The Chairman has asked a fair guestion.

Mr. Ropixson: Very well, then I shall answer it. It is well trodden soil,
therefore it is not very difficult to answer. Section 372 reads: '

(1) Everyone commits mischief who wilfully

(¢) destroys or damages property

(b} renders property dangerous,

useless, inoperative ar ineffective.
T.et us take just that part. When a group of workers go on sirike, what da
they do? In their normal activity they work, let us say, in a smelter, where
{here are machines smelting ore and there is smoke coming out of the smoke
stacks. When the men go on strike they render that property inoperative and
ineflective; no smoke comes out of the smoke stack and no product comes out
of that smelter. When the workers go on strike they do so for the specific and
clear purpeose of accomplishing that result; therefore, they do it wilfully. Of
course they will the consequences of their act; they don't go on strike for the
pleasure of going on sirike, but in order to compel the owner of that smelfer,
because of the losses that oecur as a result of the strike, to agree to whatever
demnands are at issue. : _ .

Hon. Mr. RoEBUCK; And they would be liable to five years in prison.

Mr. RorinsoN; Of course. '

Hon. Mr. HowarD: That does not answer the Chairman’s guestion.

Mr. RopinsoN: I think it answers it as clearly as I can.

Hon. Mr. KiNtey: To render it inoperative means to destroy the machines
so they cannot be operated. -

Mr. RoBinsoN: No, it does not. “Inoperative” means they do not operate
" them. '

Some Hon. SENATORS: No, no. c .

Hon. Mr. KinLeY: It means that you make the machines so they cannot
be operated. :

Mr. ROBINSON: I think it means they become temporarily idle.

Hon. Mr. Harg: Let me use another illustration apart from the smelter

worker; take a man who is operating a planing mill, and who goes on strike.
Can he be prosecuted under that section? -
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Mr. RosiwsoN: In so far as he renders the machine that belongs to the

" employer inoperative, he can be prOSecuted.

Hon. Mr. KINLEY: If he damages the machine.
Mr. Rosinson: “Inoperative” does not mean damage; it means temporarily

. inoperative-—it is not then operating.

. who does not belong to a union.

Hon. Mr. Gouin: But you have the saving clause. :
Hon. Mr. REIp: Labour has a saving ctause against the ordinary ecitizen
Mr., RoBiNsoN: No, sir. )
Hon. Mr. Remw: If the ordinary citizen dees such a thing he can be pro-
secuted.
Hon. Mr. RoEBuck: I suggest to you that you lock at paragraph {c).
The CHAIRMAN: Just remember, gentlemen, the wiiness can only deal

! with one person at a time,

Mr. RopiNsoN: Yes, Mr. Chairman; I have only two ears and one voice.

Hon. Mr. Haic: But we are not going to let you brush off the answer.
Answer my question based on the illustration eof the planing miil.

Mr. RosinsoN: Mr. Chairman, may I please interject that there is mno
question of murder involved here. We are asking for the legally established
rights of labour.

The CHaIRMAN: That is just a slang expression, and you know it.

Mr. Rosmson: But I don't like the implication.

Hon. Mr. Halg: Coming back to my question about the planing mill
worker who walks off the job, tell me how he can be prosecuted.

Mr. ROBINSON: Yes.

The CyatrMaN: He stops operating, but he does not render it inoperative.

Mz, ROBINSON: Mr. Chairman, 1 think the question was addressed to me,

Hon. Mr. KiNpLEY: Then answer it.

Mr. RoemnsoN: I have given an answer which is not entirely acceptable

" to paragraph (b) and I come now to paragraph (¢) which reads:

“obstructs, mterrupts or interferes with the lawful use, enjoyment
or operation of property -

Mayv I construe that in the light of your illustration about the planing mill.

Let us say that you, Senator ¥aig, are my employer, and I work for you; my

* going on sirike clearly interferes with your lawful enjoyment of the property.

Hon, Mr. Harc: No, you have not interfered with it.

Hon. Mr. Hucessen: Yes, he has. ’

Hon. Mr. Haic; No.~

Hon. Mr. HucesseN: It is absolutely clear. -

Mr, RoBINsoN: Let me ask you this question, why do you own that plamng

mill, and why do you employ me to operate it?

Hon. Mr. HAIG: Because I may think you are a good operator

Mr. ROBINSON: Because I'am a good aperator and you are able to make a
profit on joining together your planing mill, which belongs to you, and my
labour which I sell to you.

Hon. Mr. KINLEY: But there may be a loss ag a résult of the operation.

Mr. RopinsoN: True, there may be a loss. In that case we are not talking
about enjoyment, but rather “‘disenjoyment”. When the senator who owns
the planing mill gets a profit from it, he enjoys that property in a legal

09717



98 STANDING COMMITTEE

manner. After‘all, what is the use of owning properiy except for the enjoy
ment from it by making a profit? If by going ouf on strike I prevent the
senator who owns the planing mill from securing a profit-—

Hon. Mr. KINLEY: But he may operate it himself.
Hon. Mr. Woob: Or get somebody else fo operate it.
Hon., Mr. REmp; You are protected under subsection 6.
Hon. Mr. HucesseN: That is the whole point,

Hon, Mr. Haig: In 1919 the Winnipeg fire brigade went out on strike, and :
volunteers walked in and took the brigade over—

Mr. RoBINsSON: I am sorry, sir, I was not able to fellow you.

The CHAIRMAN: Gentlemnen, let us have some order. When Senator Reid | .
and Senator Hugessen are engaged. in a cross fire while the witness is attempting

to answer some other question, we cannot expect to have a clear record of the .-

proceedings. Witness, will you proceed with your explanation, if you have-

not dealt with it sufficiently for your own purposes. _

Mr. RopIvson: Mr, Chairman, I think my own purposes would be accom
plished if I managed to persuade Senator Haig that in the absence of the saving .
clanse which was referred to by another senator, that this section could be -
construed in such a way as to prosecute men who went on strike.

The CHATRMAN: We have that point.

Mr. Rosixson: Is that clear?

The CHalRMAN: The point is clear.

Hon. Mr. Hata: But that is all that is clear.

Mr. RoBNsoN: You don't agree with it.

Hon. Mr. Hatg: Certainly not. If the point is clear, I need not repeat
myself. However, I should like fo mention that when I was talking about
paragraph (b) T used the word “inoperative”. Now it seems to me that if the
word “incperative” has the meaning which was suggested, that is to say you
conld mot operate it any more because it was damaged, then clearly it would
come under paragraph (e). Therefore, 1 think that the fact that we have
damages in () sets off that type of action from what we have in paragraph (b},
which is *inoperative’” and I do not think the two paragraphs are co-extensive, .
ithey do not cover the same ground. Damages is one thing and rendering
inoperative is not damage, it iz rendering iemporarily inactive.

Hon. Mr. KiNLey: You might take away a little part and you might not
damage it. ’

Mr. RopmssoN: If you took a little part out you are damaging it.

The CEAIRMAN: Gentlemen, we are getting right back into the same groove
we were in a few minutes ago. There is a limit to repetition. What is the next
point, Mr. Robinson? : :

Mr. Roeinson: X do not think I will cover the guestion of picketing again.
There is another point that perhaps I would like to make before going on, and
that is in relation to that paragraph (b), “he stops work as a result of the
failure of his employer and a bargaining agent acting on his behalf to agree
upon any matter relating to his employment”.

The CuammMAaN: That is in subsection 6.

. . Mr. ROBINSON: Yes, on page 126. Now, the question I ask myself is ‘what
is the meaning of a bargaining agent acting on his behalf and specifically, is it
restricted to a duly certified trade union? i _

Hon. Mr. Roesuck: I do.not think so. It does not say “certified bargaining
agent". . ’ L
The Cramrnan: Whoever is in fact the bargaining agent.
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Mr. Rosinson: Under provincial law, certainly under the Ontario Labour
Relations Act, it is very difficult to be the bargaining agent unless you are
certified, and if you are decertified you are no longer the bargaining agent,

Hon. Mr. Woob: Who decertifies you?

Mr. RoeinsoN: The Ontario Labour Relations Board Now the point is
this, that if the provinces who, after all, have to enforce these enactments,
interpret those words as meaning a bargaining agent certified by our provineial
labour board, and I think they could very well do that, then we have the fact
that this section stands behind any certification or decertification by the Labour
Relations Board of a particular provmce ' -

I do not want to cast any aspersions on Labour Relations Boards, but I do -
want to say this, that the Labour Relations Board of the province of Quebec
has arbitrarily decertified fifty-five unions who are no longer bargaining agents
under the provincial law, and as I read this section it seems to me possible that
any union arbifrarily decertified by the Quebec Labour Relations Board and
who continues to bargain, angd in the process of bargaining takes action which
could be described as mischievous or sabotage, they would be lable to this
prosecution provided there. You all know that the Catholic Teachers’ Federa-~
tion in the province of Quebec was arbitrarily decertified and until the Supreme
Ceurt of Canada overruled that decertification they were no longer the
bargaining agent. .

Hon. Mr. Howarp: And they still are not?

Mr. RopiNsoN: And they still are not, because Premier Duplessis passed
bill 20 which retroactively wipes out— _

The CHarrMan: I would say that we are not here to discuss the validity
of a Quebec law, and there is nothing in this section dealing with this. All
it says is, whoever is the bargaining agent, whoever can be establmhed as the-
bargaining agent at the time.

Hon, Mr. Woop: He might be elected by a group of people.

Mr. Rosmison: I cannot accept that there should be anything in a federal
statute which has the possibility of interjecting itself in a manner unfavourable
to iabour intc what a Labour Relations Board may or may not do.

Hon. Mr. Woop: It is not “faveurable to labeur”—it says, “anyone™.

Mr. RoeixsoxN: The point ig, is there not a possibility of interpreting those
words to mean & union certified by the provincial Labour -Relations Board?

The CramRmMan: That is only one thing., ¥t means more than that. It
means more than a bargaining agent that is certified. In some provinces they
have no procedure for certification, and then it is the bargaining agent estab-
lished as a matier of contract.

Mr. Ropinson: What I am trying to say is this, ¥ am trying to point out
the possibility that basing themselves on this paragraph, a provincial legis-
lature could say for the purposes of paragraph so and so of the Criminal Code,
a bargaining agent shall mean a union duly certified by our Labour Relations. -
Board.

The CHAIRMAN: It means more than that,

Hon. Mr. Goumn: A provincial legislature cannot interpret our Criminal
Code; it is not the provincial administration which would decide, it would be:
the courts.

The CHalRMAN: ] think we have the point that Mr. Robinson is trying to-
make. We are not going to gain anything more by arguing whether it means.
one thing or the other. What is your next point, Mr. Robinson?

Mr. RosiNsow: May I say, sir, that T am not categorically saying those are-
the meanings of those words. I am raising a questicn as I think it is a veryr
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important point and I hope you will consider the possible implications of -

that question beforée you finally take action. That is all I am saying. I do not .

say that that is the interpretation but the mere fact that it may be is what

concerns us. _ o
The CHAIRMAN: What is your next point?

. Mr. RoBinson: The next point relates to section 365 and the saving clause
therein., It is at page 122. May I say with regard fo the saving clauses of
this section, that the order in which they are made in our brief I think are
in the inverse order of importance and therefore I do not think it is useful,
particularly in view of the iime, to deal with them in that order. I will deal
with them in the order in which I think it is more proper for the purposes
here.

The first point I would like to make in connection with this SCCthI’I 15

the point that was made here this afterncon, Because of the way that sec- g

tion 365 has been changed as compared with section 499 of the present code, it
applies t{o employees now whereas before it used to apply only to employers,

and it introduces an element of criminality into labour relations which is

not there under the present section and we are opposed to it. We think that iz

a bad thing. Let me say as far as the point that was made here about vital.
public services and whether the interruption of those services should not be

considered a crime, whether under a breach of contract or not under a breach

of contract, I think that a certain point of view——well, it should be somewhat
different. If there are vital public services which the public depends on, then

as we see it, it is the public’s duty to see and make sure that the employeeb

in those public services have what they deserve to have.

Hon. Mr. Woop: How are the public going 1o do that? Oné group may
make a decision but what about the rest of them? There may be a million
people in Toronto who would have no say at all.

Mr. RoBixson: I think my thought was well expressed, in a statement that
was made by Sir Wilfrid Laurier. I would like to read it.

“Hon. Mr. Haig: I think you should consider adjournment, Mr. Chairman.

Mr. Rosinson: I will be very brief, Mr. Chairman. In connection with
the point that I make, rather than making it a crime for public utility employees
to do certain things, when they are compelled to do so as a result of their
vital needs, there is this remark by Sir Wilfrid Laurier, which T will read:
“What is hatefu.l”, Sir Wilfrid said, “are men who, when they are asked for a’
1oaf, give a stone.” And I think you will find that no public service employee
will ever go on strike excepl under those mrcumatances—-that when he asks
for a loaf, he is given a stone.

Hon. M Haig: They did in 1919,

The CHAIRMAN: What is the next point?

Mr. Ropinson: The next point is with regard to the loophole which
apparently exists in the present Act. The mere fact that this so-called leop-
hole was only discovered after forty-eight years, and not in connection with a
labour dispute among public. employees, but mefely in the routine of a
revision of the Criminal Code, indicates to me that that loophole could hardly
have been prejudicial to the public interest, and that in the section of the
Criminal Code as it now stands, loophole and all, the public interest was well
protected; and the mere fact that that loophole was not discovered for forty-
eight years shows convincingly, to my way of thinking, that there is no case
whatever for the wvery, very drastic change which is being made in this
proposed seciion 365—no case whatever. If that loophole had been there
for t_wo years and ii was found that there was some serious situation that
required remedying, there might be a case, but the historical cireumstances
show in my opinion there is no case.
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The third point I would like to make flows from that loophole. The
. jeophole is being plugged in such a way as to include railway and public
. utility employees, whereas they were not covered in section 499. Is it not
. significant that this so-called loophole is being plugged precisely -at the
time when railway employees have met with a complete lack of success in
‘ their bargaining proposals for the renewal of their contract? '

Hon. Mr. Woon: I would not say that. I think they did not have so
many unions forty yvears ago as there are now.

The CHAIRMAN: Jubt a minute. Let us test that Mr. Robimon You
want to be fair?

Mr. RopiwsonN: Yes.

The CHalRMAN: This difficulty between the unions and the arbitration in
connection with their demands, that is something of which the result has been
announced just recently; is not that right?

Mr. RoBiNSON: Yes. :

The CHairMaN: Well, T see that 365, in the form in which (d) and (e}
now occur in Bill 7, in exactly the same language, was in Bill 4, which came
to us in the fall of 1952. So there could not have been any correlation between
the drafting of that scction and the recent refusal— .

Mr. Rosinson: I did not say that.

The CHaIRMAN: That is what I took you fo say.

Hon, Mr. Bourrarp: Tt is pretty close to it, if you did not say it.

Mr, Rosinsow: Let me say this. In 1950 there was a railway strike, and
without going into the circumstances of that, the fact that this new thing was
introduced in the revision which came shortly after the railroad sirike is
significant. And furthermore, even if that was not so, even if there was no
relationship between its eriginal introduction, the fact is that, if this bill is
now passed, it will be on the statute books precisely at a time when the railway
unions may be involved in difficulties, and may have that repressive legislation.

Hon. Mr, Woop: We did not have a strlkc on the railways for forty years
before that.

Hon. Mr, Remp: If it is passed it will not be proclaimed law, I understand,
until January 19565.

Mr. Ropinson: Let us hope the railways w111 manage 1o settle their
problem before that,

Hon. Mr. HucesSEN: May I ask you a quemon about the railway strike in
1950. Is it not a fact that that railway strike in 1950 did not take place until -
all the provisions for adjustment and settlement had been gone through, and it
was a perfectly legal strike? If that is so, then the railway strike of 1950 did
not fall within this exeception in the subsection.

The CHAIRMAN: That is right. It was a legal strike, and a legal strike gets
the benefit of the saving clause in 365.

Hon. Mr. HucesseEn: That is so, is it not?

Mr. Rosmnson: I believe it is so, yes.

Hon. Mr. Hucessen: Then, what you are telling me is that the railway
men should now be allowed to strike without going through the formalities of
arbitration.

Mr. Ropinson: You know, some of these formalities take a great deal of
time. o

‘Hon. Mr. Hucessen: But do you not think that in a case as important as
that of railway transportation throughout the country, they should wait till
they go through with these formalities?
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Mr. Ropinson: I am nol arguing they should have the right to strike under
the circumstances. I am arguing that if they are goaded io sirike before these
procedures are completed they should not be subject to a five-year sentence.

The CHamman: Wait. Do not let us have wild statements.

Mr. Ropmwson: I am not making wild staterments,

The CHAIRMAN: We are dealing with 365. Nobody is suggesting any course
of action in connection with ncgotiations of the railway people, up to the
present moment, fo indicate that they have been “goaded” into anything.
“Goaded” is an entirely improper word to use.

Mr. Roginson: Mr. Chairman, let me say that that word—

Hon. Mr. Harg: Just a moment. I raised this point a few minutes ago, that
I do not think the commitice should allow this young man lo make statements
of this kind. I do not agree with them at all, and I hate fo have to sit and
listen to them, because I do not agree with them. In 1850 I was here—

The CHammman: So was L

Hon. Mr. Ha1g: I was here when they went on strike, and they would not
let us come back, and legislation had to be passed by the government of this

country, and then that government had ap election, and I never noticed any

criticism of them for what they did in regard to that strike. 1 do not like this
young man to come here and make these statements and then go and say to
his union “I made the senators take that. I threw it at them. I made them

take these statements.” He can’t do that. From now on I am going to object

to everything he says the minute he gets off his—

Mr, Ropixson: Go ahead and do if.

Hon. Mr. Hazg: Let us have this nonsense stopped.

Hon. Mr. Horeuck: Let us be fair, This witness did not say that the rail-
way men were goaded into the proposed strike in 1850. What he did say was,
as I remember it, that “if” men were goaded into a strike—

Hon. Mr. Hag: It is the same thing.

Hon. Kir. RorBUCK: Np, it is not the same thing af all. There 1s the pos-
sibility of men being goaded into a sirike before they have run through the
strike procedure. That is what he says.

The CHatrMAN: No; the witness intended o convey a Iot more than that.

There has been "mthlng in the proceedings to date that would indicate any
“ggading’ by anybody, and I do net think it is proper Lo make that kind of
statement. - -
Hon. Mr. Haie: He talked about goading. That is what he talked about.
Mr. RopinsoN: If you want me to describe the situation as'it stands today—

The CHAIRMAN: We are not dealing with the railway strike at all, and it
does not come under this.

Mr. Ropinson: Then I am quite willing to drop the subject.
The CHaraMaN: Let us get on to the next point now.

Mr. RosinsoN: The next is a point which I do not think has to be made at

any length, for you are familiar with it. The provincial legislatures could
enact labour laws whereby the saving clause could never apply, because all the
steps provided by law could extend indsfinitely, In fact, they could enact laws
which could cutlaw strikes, and they could de many other things of that kind.
Behind all the possible changes to the present labour laws would stand the
five-year penalty which is provided here. This penalty of five years represents
a twenty-fold increase as compared to the penalty under scetion 499, On the
one hand, under section 489, you have legislation which deals mainly with
employers and their relation with municipalities. When they broke their

SR e el R
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contracts they could only get three menths in jail, but now you have a pro-
posal which is directed against employees, and they are to be subject to a
penalty of five years. :

The CHAIRMAN: Mr. Robinson, just let us stop and analyze thal for a
momenti. All this section does is to create an offence for wilful breach of
contract if you do certain acts enumerated here. It must be remembered that
vou connot argue anything as to the penalty, because it is a maximum penaliy.

- Mr. ROBINSON: The penalty before was a maximum of only three months.

The CHAIRMAN: If people are-going to break the law we have {o provide
penalties that will keep them from breaking it. :

Mr. RopiNsoN: I ask you to consider whether the subject matter to which
this section may apply shows any history which requires such an increase in
penalty.

Hon. Mr. Haic: 1 do not know.

Mr, RopiNgon: Have you noticed any disposition on the part of public
ptility employees o violate the law so that they can be compelled to keep the
law only by a penalty of this kind. : :

Hon. Mr. Woop; Well, they go out on strike.

Mr. RoeinsoN: Yes, but that is legal _

Hon. Mr. Woon: Yes, but people may be in hospitals having operations
when electrical employees go out on strike, and all the power is shut off.

Mr. ROBINSON: What I am trying to say is that the law which is referred
1o there is the labour relations law, which is enacted by the provinces for the-
great majority of employees in the country. This means that if the provinges
choose to change their laws in such a way that strikes among public utility
employees are illegal under any and all circumstances, then the federal criminal
code steps in and provides a penalty of five years.

Hon. Mr. BourrarD: If the laws of a province prohibit strikes, do youn not
feel you should obey those laws the same as anyboedy else?

Mr. RosrNson: I think there are laws which are very unjust.

Hon. Mr. HATG: You must remember that the persons responsible for pro-
vincial laws were elected by their constituents, We did not elect them. The
people elected them.

Hon. Mr. Woop: We are not here to discuss whether you feel the laws are
unjust. . '

Mr. Roeinson: Al right. _

Hon. Mr. Woop: We are here to get information from you.

Mr. RoprErTsoN: The information I was just about to give you., The in-
formation is that again in the province of Quebec, strikes among public uiility
emiployees have been outlawed, and it is & very bad law. '

Hon. Mr. Haig: The people passed the law. _

Mr. RoBinsoN: That law is being given federal support to the extent of five
years in iail for any violation of it. o

The CuHaiaMaN: No it isn't,

Hon. Mr. Woon: You don't believe in law.

Mr, Roemnson: [ didn't say that.

Hon. Mr. HugessEN: If the law of the province of Quebec outlaws strikes
by employeés in the public utilities, obviously ihis paragraph does not apply
at all and cannot in the nature of things be of any help towards the settlement
of any indusirial disputes of the strikers,

Mr. RoBINsoN: Oh yes, there can be compulsory ‘arbitration.
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Hon. Mr. Woop: You have some protection there.
Mr. Ropinson: I want to be clearly understood. It was suggested I wag

against the law. That is not so. But I see no reasen why the federal govern-.
ment should compound io the extent of five years in jail a law which labour -

all across the countiry thinks is a very bad law.
Hon. Mr. BEAUBIEN: The rest of the province of Quebec has not said so.

Mr. RoeinsoN: Excuse me, I said which labour all across the countiry said

was a thoroughly bad law.
Hon. Mr. BeaUuBiEN: They don’t say that all across Quebec
Mr. RoBINsON: I think the great majority of labour across Quebec does. )
Hon. Mr. Harc: He is getting into a political speech now.
‘Hon. Mr. Roesuck: He is only answering guestions put by senators.
The CHAIRMAN: Mr. Robinson, you are here to make submissions in respect

.to the Code. If the rest of the honourable senators do not agree with me, they

must appoint another chairman, but from here on you are going to address
yvourself to the particular sections, and we are not going to have any more
political speeches. Tell us what your points are and develop them, and no
more of this political harangue.

Mr. RoBinson: I think I have made the point I intended to make, that as a .

s

result of the way in which this saving clause is drawn it gives federal support v

to changes in provincial labour laws, whatever those changes may be.
The ChaiRMan: All right, we understand that.

Mr. RoemvsonN: Right. Now, the next point I make is-—and perhap:. 1 shall e

read the brief.
The CHalRMAN: What section?

Mr. ROBINSON; On page 13, again in relation to this same section 365. The

brief makes the point by means of a gquotation from a submission from the
Canadian Cungress of Labour, which I have been endeavouring to make.

The CralrMaN: Now, this is simply quoting from another brlef ?

Mr. RopinsoN: I want to read what follows, sir,

The question may seriously be asked whether this Section, because of the
way it is related to the Labour Acts of the provinces, is not ultra vires, When
labour has asked for a National Labour Code, the answer has always been that
this was outside the Federal Government’s jurisdiction and not possible under

the B.N.A, Act. If it is beyond the power of the Federal Government to cnact -

a Labour Code which would give nation-wide uniformity to the rights of labour,
should it not also be beyond its power to support by federal statute the limita~
tion and abrogation of these rights? It would certainly be ironie if the ground
of being ultra vires were to prevail when it was a question of consolidating and

impreving labour’s rights, and it were now found that this ground was no more

than guicksand when proposals of heavy disadvantage fo labour were involved.
The CHATRMAN: What is the next poini?
Mr. Rorivsow: The next point is one which I made eatlier in the brief.
Hon. Mr. Hare: Don't repeat.

Mr. RosinsoN: I am not going io repeat, The point is perhaps a legal one,
as to how long a contract continues in effect.

The CxairmaN: What section are you addressing yourself to?
Mr. ROBINSON: Again in respect to section 363, which commences, “every-

one who wilfully breaks a contract knowing” and so on and so forth. "The’

guestion is how long does a contract whlch conld be lawfully broken in those i

circumstances continue?
The CHaiRMAN: As long as it is a contract.

It

i
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Hon. Mr. RoEsuck: Is there not a yearly limit in the Ontario Act?

Mr. RoBinsoN: It is not a limit; there is a minimum period but not 2
maximum period.

The CHammman: It is either by law or by contraet, that is your answer. .

Mr. RoBinsoN; The guestion I pose is this: Because of the way the saving
clause is drafted, T have the impression that a contract can be construed as
continuing in effect until all of the steps provided by the labour act have been
completed. _

Hon. Mr. Haig: Very well, we have your point, What is the next point.

Hon. Mr. HuceEsseEN: I would have thought that this meant the ordinary
labour contract. If your contract is for a year, when the year expires there is
no contract; the men may be working under the same conditions but vnthout a
contract. Thls section does not apply at all.

" Mr. RoBiNsoN: That is the point which concerns me, and it is one on which

I should like to ask some questions. Let me take for example the federal act-—

Hon. Mr. Hare: Mr. Chairman, any opinions we express are our own
opinions; they are what the lawyers call sidewalk opinions. 'This witness was
told by Senator Connolly that if he did not understand the provision his union
could take a case to the Supreme Court of Canada and find out what the law is.

"Mr. Rosmsson: But if I may say so, we don’t want to have to do that.

Hon. Mr. Halg: You have to do it, Nobedy can draft a law which will
be acceptable {o everybody. That is why there are lawsuits. _

Mr. RopiNsoN: I agree with that; but there are laws which are not clear,
and there are laws which are clear.

The CHamman: Mr. Robinson, we have listened to you for some time;
I am willing to listen longer, but I want you to address yourself to the particular
question. If you have a question of law, tell us what it is. You are not going
{0 advance the situation very much by arguing, nor are we. State your
questlon, and if there is anything we want adwvice on, we have a law officer
here who can advise us, and we will be guided by what he says. What is your
next point? -

]

M, ROBINSON: That is the point which I wanted to make, and it is dealt
with more fully on pages 11 and 12 of our brief.
The Crataman: What is the next point?

Mr. RoBiNson: The next point, and I think 1t is the last one, is para-
graph (b) of subsection 2 of section 365 which commences “being a member”,
I constrize that possibly to mean that people who are not members of a union
are not exempt. If that is so, T think it is in conflict with what has come to be
known as the Roach or Rand or Slpan formula for union security. This formula .
implies that members do not have to be 2 member of a union which acts as
their’ bargaining agent, but they do have to pay dues, usually by check-off
of an amount equivalent to the union dues. :

The CHamrMaN: This has nothing to do with the Rand formula, and it has
never been declared by a statute to he the law of Canada.

Mr, RoBINsoN: I agree with that.

‘The CHAIRMAN: All it deals with is 2 member of an orgamzatlon of
employees, and you think it might have a wider application.

‘Mr. Roemson: That is precisely what 1 th_ink it shonld have, but it does

not have. -
The CHAIRM;\N You think it should be expanded.
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Mr. Rosmson: I think it should be expanded because I think it would be
wrong for the Criminal Code in effect to offset a formula for union security
which has become well established, widely accepted and found satisfactory
in a great many labour collective agreements.

The CHamRMAN: Without wanting to provoke an argument, Mr. Robinson,
I just make the statement that I do not accept your statement that it is widely
recognized and is widely in force. :

Hon. Mr, Harg: Mr. Chairman, Mr. Robinson is going back on the same old
procedure, starting an argument again. He does not have to argue about
everything. All he has to do is to give us his suggestions.

The CuarMAN: What is the next point?

Hon. Mr. RoeEruck: 1 think everybody has got his point about this par-
ticular issue. As it comes to me, the point is that the bargaining committee
will represent others in their bargaining who are not members of the organiza-
tion, and therefore the cnes who are not members of the organization are not
covered by the exemption. Only the members are. It is a good point.

Hon. Mr. Bourrarp: What about {2) (a)?

- Hon. Mr. HugessEN: I was wondering if it wcmld not be covered by (2) {a)
of section 365.

Mr. Rosmsson: I do not think so. .I am submitting an opinion. As Iunder-
stand it, paragraph (a) relates to a situation where there is no collective bar-
gaining agent and where the employee deals individually with his empleyer.

Hon. Mr. Woop: There is nothing wrong with that. :

Mr. Rosisson: 1 did not say there was anything wrong with that. 1 say
that it is different from the situation where there is a bargaining agent.

Hon. Mr. Harg: What you say is that this paragraph does not include
non-union men who are paying dues to your organization.

Mr. Rosisson: Yes.

Hen. Mr, Haie: That is all you have to say. You do not have to argue
about it. We will have a look at it laler on.

The CHAIRMAN: What is the next point? _

Mr. Rosmnson: The next point is concerning the words “an organization
of employees formed for the purpose of regulating relations between employers
and employees”. ¥ think that is a very good description of what the purpose
of a trade union is, but again it raises the guestion—

Hon, Mr, Hare: What do you want us to do with it?

Hon. Mr. Roepuck: Let him alone, let him continue.

. The CramrMan: What is the question that it raises?

Mr. Rosmvson: It raises the question in my mind whether it does not give
somebody with .governmental authority the oppertunity ‘of saying that a
particular frade unien has not been formed for the purpose of regulating
relations but has been formed for some other purpose, whatever it may be.

The CHAIRMAN: Do not let us stop foo scon, Mr. Robinson. It is “being
a member of an organization of employees formed for the purpose of regulating
relations between employers and employees, he stops work as a result of the
failure of the employer and a bargaining agent acting on behalf of the

organization...” That is the test. He is acting in that capacity, as a bargaining
agent. : :

E

Hon. Mr. Woop: I could name you half a dozen corporatwns whose em-
ployees have no unions. Eastman Kodak Coempany is one,

The CratRMAN: Let us stay on the point now, please.
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Mr. RosmwsoN: The point I am {rying to make is that this organization of
which the people have to be members is described in a certain way, and if a
government- authority steps in and says the organization of which you are a
member does not have the purpose which it is required to have under this
paragraph (b), then you are out, '

The CramrmaN: Will you give us the wording you suggest?

Hon. Mr. HUGESSEN: What you mean Mr. Robinson is that you would be
. satisfied if you took out those words *formed for the purpose of regulating
relations between employers and employees”? -

Mr. RosingoN: That is right. I would be satisfied if you took out “member”
and redrafted that whole paragraph to make it correspond to paragraph (b) of
the other saving clause,

The CHATRMAN: Now we understand the point. What is.your other
point? _

Mr. RoBINSON: Even if all these improvements are made and because of
what has been said before, both by myself and by other people, we think the
section as a whole is bad and, if possible, should be deleted -and I think that
this point has been long gone into but just let me say this—

The CHAIRMAN: Just a minute, Mr. Robinson. 1t is ad nouseum, as far as. I
am concerned, but I can be overruled on that by the commiitee. I think that
we have had all the reasons that can possibly be given as to why the section
should be deleted. There is no use repeating them. It does not add any-
thing. All you have said is that you think the section should be deleted, it
is & bad section. .

Hon. Mr. Howagp: Wouldnt it save a whole lot of time {o say it is no
good?

) Mr. Rosiwson: No, because I do not think 1 can persuade you to delete it.
That is why I have tried to persuade you fo improve it.

The CuamrMan: Let us have the next point,

Mr. RoeivsoN: I do not think, in view of the time, it would be proper to
go into the other sections and not the labeour sections which .our brief deals
with, and I mean specifically sections 46 and 60, the treason and sedition
sections. . :

The. CHAIRMAN We will have a loock at those, What other sections?

Mr. Ropinson: 1 would be quite willing to develop the points to he made
in relation to those sections, but out of considerafion for your time I do not .
wish to do so.

The CHAIRMAN: Your brief develops these points.

Mr. RoBiNsoN: Our brief develops these points, and I do not think we have
to go over them all .

The CHaRMAN: Anything else we should have?

Mr. RopiNsoN: Again I would like to conclude on a more general note,
and let me put it two ways. The position in which the country finds itself
today is a difficult position as regards the economic situation, mainly.

Hon. Mr. Woop: That has not got anything to do with this.

The CHalRMAN: Let him finish. We want to see—

Mr. RosiNsON: In general, without trying (o substantiate the points,
because they are substantiated in our brief, our impression is that this bill
is restrictive of the democratic rights of the people; and we feel that such a
restriction is particularly inappropriate at a time like this, because in so far
as the people of this country are going to have any success in coping with
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the problems that face them, it will be by an extension rather than a contrac

tion of their democratic rights. If they cannot express themselves peaceably,:

history shows that they will express thernselves by other means, and this is-

what we want to avoid if we possibly can. :
Hon. Mr. Haic: We will avoid it. Don’t worry.

Mr. Ropinson: Let me add, again in relation to experience during the last
period, which was very tnuch worse than we have so far reached, namely the
“hungry thirties” there was section 98 on the statute books, and I do not think

section 98 helped the people of Canada to cope with the problems they had to -

face at that time. In fact I know it didn’t, because the people themselves
resented that section so much, and that resentment became so widespread that
it was to a large extent deleted in 1936, I think that we should avoid; if .-
possible, going through another such experience of having oppressive legisla- ~
tion at a time of economic difficulty, and a great deal of unrest, shall we say,
precisely around the efforts which had to be made to get rid of that section,
We should draw the lesson of what section 88 teaches us and improve this
bill so that in no way could it be construed as oppressive of the democratic
rights of these people, buf rather that it should extend them particularly in
relation to the problems of the economirc situation as the country faces them
today. That is all, sir, and thank you very much.

The committee thereupon adjourned.
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MINUTES OF EVIDENCE

THE SENATE

OrTawa, Wednesday, May 26, 1954.

. The Standing Committee on Binking and Commerece, to whom was referred
Bill 7, an Act respecting the Criminal Law, met this day at 11 a.m.

Hon, Mr. HAYDEN in the Chair.
The Crarrman: I think we can call the meeting to order.

We have the Minister here today to deal with various sections that are
standing, and the suggested course, subject to what the committee may feel,
is that the Minister wili deal with the sections one by one, and as he gives
his explanation of a section, then we ran ask him any questions, and then
proceed to the next one; because there are only about seven or eight sections
altogether. : '

Section 9, the contempt section, is the first one. Mr. Minister?

Hon. STUART S. GarsoN (Minister of Justice and Attorney General): Mr.
Chairman and honourable senators: I am informed that objection has bheen
taken in connection with section 9 to the provision which was inserted in the
Commons commitiee, making the appeal to the Courl of Appeal subject to
the prior approval of the Court of Appeal or a judge thereof. Now, the
Commaons committee thought that in that way they could guard against frivolous
appeals. I think it must be realized that where an appeal is provided from

the sentence or conviction for contempt which has been imposed by the judge;

while it s desirable.from the standpoint of a person convicted that he should
have an appeal, the granting of such appeal still does embarrass the Progress
of the irial in which the contempt occurred. If, for example, a witness refuses
to answer a question, and the judge cites him for contempt of court, the con-
tinuance of the trial with the jury empanelled is involved. If as a matfer of
defence tactics a witness refuses to answer the question, hoping perhaps he
might get a citation and could then appeal, embarrassment and delay in the
irial of the case itself ensues while that appeal is being disposed of. Our hope
was that if any frivolous appeals were taken in this way the fact that they

“were frivolous would appear upon this application for leave to appeal and the

leave would be refused. In that way we might minimize the possibility of
ercbarrassment to the trial of the main case.

The CHAIRMAN: _We are not opposing any appeal from conviction in the

face of the court.

Hon. Mr. Rogpuck: Mr. Minister, you run into that difficulty by changing

the arrangement we sent over. We gave no appeal from a conviction in the

face of the Court; we gave a conviction from the sentence only. i
Hon. Mr. Garson: That is right. ‘ . _ .
Hon. Mr. RoEsuck: Bui we did give an appeal from the sentence—dif it

had not been served at the time the appeal got heard. Now they have changed

that over in your committee, and they gave an appeal in the face of the Court,

and so raised the difficulty about that you have now mentioned, which I rather
think is a liitle overstated, in this way, that if you have an application for
leave the merits of the case are all that you could possibly discuss. You see,
there is no law connected with it, or anything of that kind, you go to a Court

of Appeal or to a judge of the Court, and the application is on the merits of

109
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the case, and the whole case is told to the court. Now, what will happen is th'is_

You will go for an application for leave and you will state your case, and all .
the details of it, and the Court will take the {wo things at the one jump. They -
will dispose of the merits and the whole thing at the same time. But in my
judgment you are complicating the situation unnecessarily by requiring the
appellant to first get consent and then to argue his case, when he must argue
his case in order to get consent.

Hon. Mr. GaARsoN: I think there is merit in your argument, but in the case
of a purely frivolous appeal would application or leave not be disposed of
summarily?

Hon. Mr. ROEBUCK: We have a good many frivolous appeals, and the courts
seem to handle them expediticusly. 'The only difference between an application
for leave is that you may go to a judge of the court but you don’t have to.

Hon, Mr, Garson: That is right. .

The CHAIRMAN: Except, for instance, in connection w1th eriminal appeals
where you have to get leave; if you went to a judge he would refer it io the -
court, and you would argue the guestion of leave and merits at the same time.
Then when you have argued the whole matter, if the court does not want to

look at the merits, they will say “We don’t think it is a proper case for

granting leave.” That is what happens.
Hon, Mr, ROEBUCK: Yes, that is what happens. _
The CHAYRMAN: Then there is the question of delaying a trial by the

refusal of a witness to answer. The judge may warn him that if he continues .

that attitude he will cite him for contempt; the witness persists, the judge
cites him for contempt and directs the sheriff’s officer to take him to jail for
five days or until he decides to answer. TUnder the Senate procedure that
‘decision of the judge is final, and fhe only thing the man can do is appeal his
sentence. If he appeals his sentence and wants to get out of jail pending his
appeal, he has got to go before a judge to get bail; and I know of ne judge,
where a man i3 charged with contempt, convicted and the convietion is not
disturbed, who would let him ouf on bail while the length of his sentence is
being argued on appeal. He would likely have io stay in jail, and as far as
the gquestion of delaying the trial is concerned, as long as the witness is
required to stay in jail he would be delaying the trial in any event. . In other
words, if he is nof going fo answer the guestion, hie has fo stay in jail and the
trial must go on anyway.

Hon. Mr. CONNOLLY: In point of fact, Mr. Chairman, what is the perlod in
which that appeal can be launched?

The CHATRMAN: The usual rules would apply.

Hon. Mr. ConxornLy: It is fifteen days in Ontario. I was wondering whether
the Minister took that point into consideration.
Hon, Mr. GARSON: Yes.

Hon. Mr. CoNNoLLY: The time within which the appeal can be launched . -

would delay the trial anyway.

‘Hon. Mr. GARSON: Yes. Accordmg to one or two judges who have Spoken
to me about this matter, there is quite a serious effect upon the trial itself in
the granting of an appeal. For instance, if the witness is giving evidence that
is of a material nature, while he is languishing in jail pending an appeal—or
even if there Is a summary appeal provided for—the trial is being held up
until his appeal is heard.

The CHAIRM:\N_: It is going to be held up anyway, if the witness is deter-
mined not to answer.

Hon. Mr. GARSON: Yes. _
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-Hon. Mr. ROEBUCK: And if he serves his sehtence, it doesn’t make much
difference,

The CHAIRMAN: Yes. And they may call him back at any time, pose the
question again, and if he refuses to answer he can be cited a second time.

Hon. Mr. Garson: That is right. The feeling on the part not only of the
Commons’ committee, but of some judges based on the practical knowledge
which they possess, is that the granting of an appeal subject fo all iis
formalities and delays in some cases may bring about the death of that
particular trial. Since the appeal from sentence for contempt would take a
considerable length of time; the jury in the trials itself could not be kept
waiting until the appeal matter was disposed of. That would mean that the
jury would have to be discharged and the trial started aver again.

Hon, Mr. RoeEBUCK: Well, you can do that now as a matter of fact, but I
have never heard of it being done, appeal or no appeal. : ’

Hon. Mr. Garson: Do it now you mean?

Hen, Mr. Rozeuck: A witness could do that.

Hon. Mr. Gasson: Only, Mr. Senator, by remaining in jail.

The CHAIRMAN: Even under this procedure he would remain in jail.
He will remain in jail unless he can get bail and I suggest as a practical
.matter he would not get bail. .

Hon. Mr. GarsoN: Well, I have heard that point that you made, and you
have had much more experience in criminal law than I have had, Senztor,
but I wonder if an application for bail were made in respect to the not terribly
serious crime of being cited for contempt——it is not as if he had committed

murder or bank robbery—would the court refuse him bail?

The CwaIRMAN: Mr. Minister, either this contempt in the face of the
court is a serious thing, which we think it i3, no matter whether the witness
is imporiant or not, and I do not know how vou weight the importance of a
-witness refusing to answer a question. It is important that he answer or
does not, and the offence is created by his refusing to answer. If it is not
important, then it does not matter; if it is important, then he should answer
the guestion. Well then, you were arguing against any appeal at all, T could
follow the argument better than if you were arguing in support of the kind of
appeal that the Commons provided as against the one we provided.

Hon. Mr. Garson: I think that is a very just point the Chairman. has made.
The implication of my argument is against an appeal at all in respect of a
contempt committed in the face of the court and . . . .

Hon, Mr. RoEBUuck: You had better go back to what we started with,

Hon. Mr. Garson: If I may just finish this sentence, Mr, Senator. While
there is admittedly in the abstract an important element of injustice for a man
cited for contempt in the face of the court not having an appeal; vet at the
same time {o grant him an appeal no matter whether it is subject to a previous
application for leave tends te introduce into the trial itself such a delay that
that {rial will be pretty well finished, especially if it fits in with defence
strategy that that trial should be delayed.

The CraremAaN: I do not know of any witnesses for the defence v:rho-have
been cited for contempt.

Hon. Mr. GarsoN: It is improper for me to speak and I am not now
speaking on behalf of the House of Commons commitiee whose judgment in
the matter you have already seen; but I wonder whether it would not be a .
wiser provision to have appeals from conviction and sentence for contempt
committed outside of the court; but so far as cases of contempt within the
court are concerned, to allow no appeal upon the grounds that we have
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competent and just judges and that if we provide any kind of an appeal in ..

these cases it simply means that that trial itsclf is going to be serlously delayed - -

if not destroyed.

Hon. Mr. RoEBUCK: Well, in an appeal against sentence, Mr. Minister,
that is what we do, you know. We give no appeal against a conviction for
contempt in the face of the court but we do give an appeal against sentence,
Now, see how that works out: if a man has been committed to iail he filesg
his appeal and he stays in jail until the appeal is heard and he is acquitted,
freed or something else by the court of appeal. In the meantime, the tria}
proceeds and is disposed of, and the appeal is dlsposed of later on. There is
no harm done there. :

Hon. Mr. GarsonN: Senator, may I ask this question: supposing the witness
in question, whose citation for contempt for refusal to answer questions, is a
material witness and his evidence is necessary for the proof of a serious
criminal case, when he is cited for contempt and appeals: is there any chance
really, no matter what form the appeal takes, of that particular trial going on
to its conclusion?

) Hon. Mr. RoesucK: Why ves. ‘Sometimes you can go on without him. But
irrespective of what we do, that situation faces the court, and always has.

Hon. Mr. GagsonN: Yes, it faces the court, and always has subject to this:
that inn most instances heretofore where there have been such citations for
contempt, without any appeal, what has happened is that after being in jail
for a day or se, the witness makes up his mind that he will answer the ques-
tions, and comes back and answers them.

The CHammaN: How would it be any different if he only had an appeal
from sentence, because, for one thing, if I may say so with respect, what is to
prevent a resourceful defence counsel in that case from applying for bail?

Hen. Mr. RoEBucK: What chance has he got?

The CHatimaN: Let us assume he gets bail. He goes to jail today. Re
appeals from sentence, under our change, he gets bail: all the trial judge has
to do is to put him back in the witress box tomorrow, and if he refuses to
answer, again he goes to jail for another fime, and on that second occasion I
would say without fear of contradiction there is not any judge in the country
who would give him bail a second time.

Hon. Mr. Roeeuck: No, he would not. The judge would say to the counsel,
“You mean to say that your client refuses to answer a proper guestion in court,
and is in jail; You want him let out in face of that situation? Nothing doing;
let him stay there without bail.” That would be the judge’s answer.

Hon., Mr. Harg: May I ask the w1tness a question?

"The CHAIRMAN: Yes.

Hon. Mr. Hare: As I understand the discussion, there is no dispute about
an appeal where the contempt of court is outside the court—like that of a
public newspaper, The only dispute is where the contempt is before a judge.
I for one have expressed the view—it may be only my own—that I am inclined
to give the judge a lot of power in his own court. I think he has got to have a
Iot of power, and I think that contempt in the face of a judge is something that -
the ordinary person does not like io see happen. I can say that with quite a bit
of feeling. Our judges are appointed largely with a political bockground., Some
of them have been prétty active in politics, and a fellow like me who practises
before a2 judge on the opposite side of polities can speak with some knowledge
in this matter, ¥ have never known a case where a judge’s political feelings
got the best of him. I have never found that; and no lawyer in the jurisdiction
te which T belong has ever come to me and said, “I wish you, as a senator,
would ‘kick' about the judges here.” When I am before them they fight me
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politically. I think that is very general throughout Canada, which is o the
credit of the courts. TFor that reason I would give the judge a lot of power in
his own court for contempt in his own court. I de not think there should be
any appeal against his judgment at all. 1 feel that before the court the judge -
should be supreme and no appeal should be allowed from his ruling on con-
tempt. I agree with you that meatters of contempt of court cuiside the court
should be brought to the attention of the judge so that he may make a ruling,
such as was the case in the murder irial that was recently held in Cornwall,

Hon., Mr. Garson: I must say that my own personal judgment has been
influenced by representations which have been made to me by judges of long
experience. They expressed the views that I have attempted inadeqguately to
express to you today. I mention that fact because I cannot put my own judg-
ment on criminal triazls of that type up against the views of either your
Chairman or Senator Roebuck. 1 would, however, venture to put the views of
these judges before you. It is irue that they were not official representations, .

. just personal conversations. We endeavoured all through this Cade to hold
our mind open to any new suggestions that wilt help to get a law that will be
workable. These judges who have spoken to me are in complete agreement
that there should be an appeal in respect to contempt commitied ex facie, but
where it is committed in the face of the court in respect of proceedings in the
trial it is a different matter. If a judge has no control ever his own trial it is
not a very satisfaciory state of affairs, so they say.

Hon. Mr. RoEBuck: We are preity well agreed on ii, are we not"

Hon. Mr. GaRsoN: Yes.

Hon. Mr. LamBeRT: Is there a high percentage of contempt of the cases
that the Ministér mentions? .

Hon, Mr. Garson: 1 do not think there have been many cases e;ther outside
of the court or in the face of the court. It is such an infrequent offence that
I wonder whether in respect to the small nuinber of cases of contempt of court
that have arisen, there is any reason to disturb the practice which has prevailed
in the past. I am speaking, of course, without authority from the House of
Commons on this subject, for they agree with your committee in that there
should be an appeal.

Hon, Mr. LamperT: I understand the Minister to say that his advise is
from judges—

Hon. Mr. Garson: From some judges.

Hon. Mr. LaMBeRT: That is the point. Is that advice of sufficient weight
to offset the examples afforded by experience in the eourts on these things?

Hon. Mr, Garsow: Do you mean, are the views that I have attempted to
express here this morning sufficient to offset the concrete cases of abuse?

Hon. Mr. LaMBERT: Absolutely.

Hon. Mr. Garson: Of the power of citation?

Hon. Mr. LamBeRT: Yes. ) '

Hon. Mr. Garson: I would not think that the concrete cases of abuse weigh
apainst that opinion which the judges expressed. .

Hon. Mr. LaMBERT: I have the impression frem my own observation that
in most of these cases the contempt is outside the court. As to those within
the court, if the procedure is made more lenient than it is now, surely that
will encourage contempt.

Hon, Mr. RorBuck: But you are not making it any more lenient.

. The CHaRMaAN: No, Gentlemen, 1 think we have cxhausted the argument

on this section both ways, g0 could we pass on to the next section now?
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- On section 25—Protection of persons acting under authority.

A new subsection 4 is proposed to be added, dealing with the use of foree -
in the apprehension of a person who is attempting to escape arrest. Some
question was raised by Senator Roebuck as to the full effect of the subsection,
You will understand that this is an amendment proposed by the departrnent
to cover the situation where a police officer is attempting to arrest some person
for an offence for which he could arrest without warrant and the person is
attempting to escape, and this subsection deals with the degree of force which
may be used. This is to add to the present law. Senator Roebuck had some
objection. I will read the subsection 4 proposed to be added:

(4) A peace officer who is proceeding lawfully to arrest, with or -
without warrant, any persen for an offence for which that person may
be arrested without warrant, and every one lawfully assisting the peace
officer, is justified, if the person to be arrested takes flight to avoid arrest,
in using as much force as is necessary to prevent the escape by flight,
unless the escape can be prevented by reasonable means in a less violent
manner. .

That is the word for word provision in the Code which is in force at the
present time, : .

Hon. Mr., RoEBUCK; My point was, Mr. Minister, just that the phraseology
of this will permit a police officer to shoot anybody running away from him
whom he orders to stop and the person does not stop. Now, there ave times,
of course, when he should shoot, where the situation is sufficiently drastic;
but about cne-half of the youngsters that the police Tun after get away from
them, and ‘this woeuld justify a policeman in shooting down a young fellow
who was perhaps scared into running and who had committed some minor
offence, or perhaps no offence at all. It is too broad.

" Hon. Mr. Garson; Mr. Chairman, in reply to Senator Roeebuck, I might
say this, that while this clause comes in now at the eleventh hour in a form
which, on the surface, looks as if it were an amendment to the law, it is not
that at all; it simply continues the law which has been in force for many
decades in ‘this country. If you look at section 41 of the present Code you
will see, as the Chairman has said, that this clause is almost word for word
in the form of section 41. Now we must all confess to some embarrassment,
which I would excuse upen the ground that in the consolidation of & Criminal
Code which contains in it the substance of over 150 separate British Criminal
Statutes some slips are bound to be made, and this is one of them. In this
particutar case the Royal Commission and the Department of Justice and the
Senate and the House of Commons omitted this clause. Now all that this
clause provides is that for the protection of a peace officer acting lawfully in
the discharge of his duty, he is justified in using such force as may be necessary
to prevent the escape of a prisoner that he has in his custody. Surely, there is
nothing unreasonable about that. Surely, upon the whole, there have been
very few abuses arise under this power in the past. Far from it being a new
addition to the law, if we did not provide this in the Code it would be a sericus
gap in the law. We are merely continuing in effect what has been the law
for a very long while, i

Hon. Mr. Hal6: We understand that, Mr. Chairman.

Hon. Mr. Rorsuck: Well, I am all for the bolicemen, as a rule, in these
matters, but I don’t want to sce the door opened. I did neot know this was"
the old law. It Jooks like something new.

Hon. Mr, Garson: No, no, it has been the law in the Cade since 1892,._'.

when our Criminal Code was frst passed,
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On section 68—Reading proclamation,

The CHamrman: Dealing with the next section, there are three sections
which I suggest we take together, There are just two small ones. Instead of
section 52, I suggest section 68.

There was a suggestion, Mr. Minister, in a brief we had yesterday, if vouw
will lock at section 68, that where the mayor receives a notice that there is a.
riotous assembly, from there on he must act as the section requires even if he
gets to the scene of the unlawiful assembly and finds nothing that appears io.
be unlawful yet, he must, having that notlce, read the riot act.

Hon. Mr. GarsonN: Yes?

The CHAIRMAN: Now, it was suggested that if you added after the words
“as safely he may do”, in line 42, the words “and if he is satisfied that such
persons are unlawfully and riotoussly assembled”, that would give him some
discretion, I wonder if you would make a comment with regard te that?
Because I note that section 70 appears to give some protection, because that
section says *“‘a peace officer”. Now, a peace officer by the definition section
would include the mayor, Would it not, Mr. MacNeill?

Mr. MacNEILL: Yes. '

The CHairmaN: Section 70 says:

A peace officer who receives notice that there is a riot within his
jurisdiction and, without reasonable excuse, fails to take all reascnable
steps to suppress the riot is giulty of an indictable offence . . .

Which would mean, I would think, that if the mayor got {o the scene of the
alleged assernbly and found nothing unusual, if he did not read the riot act
he would have a perfect defence under section 70 by saying, “I had a good
reason for not reading it, there was no unlawful assembly going on at the
time”. Tor that reason, I don’t think the words are necessary, but since the
matter was raised, I feel we should bring it to your attention, Mr. Minister.

Hon. Mr. ROEBUCK: A man may not know ahout section 70, you know; and
I mean, the one section requiring him to do so. )

The Cuairman; Well, if he is the mayor of the town, he has corporation
councit and can get advice.

Hon. Mr. RoEBUCK: In the course of a not"

The CHATRMAN: Before the riot. ‘.

Hon., Mr. Garson: I-would be inclined to agree with the chairman, that is,
if you take sections 68 and 70 together, that the wording is sufficieni; and I
would like to cite a case which I cited in discussion of this same peint in the
House of Commons, because I have not read elsewhere the position of the
unfortunate mayor, with an incipient riot on his hands, described in such
lucid and cogent terms. This is the case of Rex wersus Pinney, a prosecution
of the Mayor of Bristol, England. The judge in chargmg the jury said, among
other things:—

Now a person, whether a magistrate or a peace officer, who has the
duty of suppressing a riot, is placed in a very difficult situation, for if,
by his act, he causes death, he is liable to be indicted for murder or
manslaughter, and if he does not act, he is liable to an indictment on an
information for neglect; he is; therefore, bound to hit the precise line of
hiz duty; and how diffieult it is to hit that precise hne, will be a matter
for your consideration,—

Angd the judge continued:— _
—but that, difficult as it may be, he is bound to do. Whether a man has
sought a public situation, as is often the case of mayors and magistrates,
or whether as a peace-officer he has been compelled to take the office
that he holds, the same rule applies; and if persons were not compelled

92711—8%
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to act according to law there would be an end of society but still you.
ought ta be satisfied that the defendant has been clearty guilty of neglect
before you return a verdict against him.
That was the case, Mr. Chairman, in which the mayor was indicted because . .
in a situation of that kind he had neglected to read the Riot Act, a riot had then
taken place, and he was charged with neglect of his duty. This is part of the
judge’s charge in that case. It has always been clearly the law that the mayor
or other responsible officer who is called to the scene of a riot has to decide
whether under all the circumstances the appropriate thing for him to do is
read the Riot Act; but as the judge in this case says, if he goes wrong on
either line he is in difficulty. He is in a very awkward situation. That, I think,
is reflected in seciion 70, to which the Chairman referred;:

A peace-officer who receives notice that there iz a riot within his .
jurisdiction and, without reasonable excuse, fails to take al} reasonable .
steps to suppress the riot—

And so on,

Ion. Mr., HUGESSEN: Just on that point, Mr, Minister, it seems to me that .

is not reflected in Section 68, where it is provided that when a mayor receives -~

notice that there is a riot going on, he shall do such and such; he is commanded

to read the Riot Act. There is no discretion in that section. In other words, .. °
if when he gets to the place he finds no conditions exist which would likely

lead to a riot, under Section 68, if it is interpreted strictly, the mayor must -
read the Riot Act even if nobody is present at the time.

The CHAIRMAN: If he does not read it and he is prosecuted for failing to

do so, the defence is open to him under section 70 to say that he had reasonable °

excuse for not doing so.

Hon. Mr. HucessEN: But under Section 68 it is mandatory whether a riot
is going on or not. .
The CHalRmaN: But Section 70 provides: :
A peace-officer who receives notice that there is a riot within his
jurisdietion and, without reascnable excuse, fails to take all reasonable
steps to suppress the riot-—
And that would include reading the Riot Act.

Hon. Mr. HUGESSEN: I am arguing the cese where he receives not'ice, goes
to the place and finds there nothing resembling a riot. '

Hon. Mr, Garson: That is the point to which T was going to address myself.
Surely he has the right to judge whether the information, oral or written, which
he has received constitutes a notice of a riot or not. ¥f he gets a call from an
irresponsible person who is unduly excited, and when he goes to the place in
question he finds no riot, he can judge then that what he received does not .
constitute a notice of a riot, but merely purports to be a notice of riot.

In any event, the only thing that can be done against the mayor is pros-
ecute him for not doing his duly. If there is no riot, and he does nothing, he
has used good judgment. If on the other hand there is some doubt as to
whether what is happening is a rict, and he decides that he will not read the
Rict Act— : -

Hon. Mr. HugesseN: Is that not precisely what you said a few minutes B
&go, that it is up to him fo exercise his judgment? :

. Hon. Mr. Garson: That is right. Let us follow the thought through; if he
exercises his judgment and it turns out his judgment was right, that what was
taking place did not develop into a riet~—indeed, one of the reasons it did not
develop into a riot may be because of his good sense in not reading the Riot Act
—then he is in the clear. On the other hand, if his judgment is bad, as the
Judge has pointed out in the case of the mayor of Bristol, then in such a ecase
he has not been able to hit the right line of his duty. If in those circumstances -
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his judgment is wrong, what can be done about il except prosecute him? In
such 2 prosecution a defence open to him in Canada would be section. 70 of the
code; and he could say that he received a notice that there was a rioct, he went
ip that place and his reasonable excuse for noi reading the Riot Aect is that
within the meaning of section 70 it did not appear to be a riot; he could plead,
in the event that he was wrong, that he had acted reasonably. It would then
be for the jury to say as a guestion of fact whether his explanation was a
reasonable excuse, and if it were he would be letl off. .

Hon. Mr. HUGESSEN: Yes, Mr. Minister, but I am simply pointing out that
under section 68 he has no discretion at all; if he receives a notice he has got
to go to the place in question, he has got to read the Riot Act, whether a riof is .
going on or not. .

Hon. Mr. (GarsoN: True, in that section it is mandatory, provided what he
has received is a notice of a riot, hut he is provided with a defence in section 70.

Hon. Mr. RoEsuck: May I say a word? I think we are overestimating the
possibility of a prosecution that may follow where an officer is wrong, Sec-
tion 68 is directory. It tells him what he must do, and if he does not do it, &
prosecution may tollow; then section 70 gives him some defence, I is very:
seldcm that a prosecution would follow. Is it not our duty to see that the direc~
tions we give are so very clear that the person in question knows what he
should do. We are all agreed that he should not read the Riot Act if, when he
gets there, he finds there is no riat or any possibility of one.

1 say, therefore, that we should make section 68, which is a directory
section, as clear as it is within our power to do. We should tell him that if he
is satisfied that certain people are unlawfully and riotousty assembled together,
that he should read the Riot Act; but I think we are all agreed that if he does
not think that to be the case, he should not read it. What possible reason is
therefor not saying so, when we are directing him what to do? There is much
more behind this section than the element of prosecution. The public may
pass on the judgment of a public officer at the next election; he should have the
protection of a clearly stated direction of what to do.

Hon, Mr. KinLey: May I ask a guestion? Supposing a mayor or sheriff
read the Riot Act, the people disperse and he goes away; then they reassemble
at that place and the situation is bad. Does the reading of the Riot Act have
an effect on that further assembly? ’

Hon. Mr. Garson: I think it has the effect that once-the Riot Act has been
read the persons who are in that crowd-—

Hon. Mr. KIiNnLey: Or any others.

Hon. Mr. GarsoN; —or any others there, must disperse.

Hon, Mr. KisLEY: At the same place?

Hon. Mr. Garson: No, where the riot is. It is of a very serious nature and
force can be used to disperse them and they can be prosecuted for just remain-
ing al the scene of the riot after the Riot Act has been read. The reading of
the Riot Act certainly changes the status of those who are taking part in the
demonstration. _ :

Hon. Mr. KINLEY: But no force can be used unless the person who read
the Riot Act gives permission?

The CuamMan: It all flows. Once the Riot Act is read you are guilty of
an offence if you remain at the place where it was read. .

Hon. Mr. KinLEy: But they cannot automatically use force after the Riot
Act is read, as I understanad it. .

The CualrMaN: The requirement is that those assembled must disperse
after thirty minutes, but the police officers can proceed to ‘tarry out the effect
of the Riot Act after the Riot Act has been read. ' ) .
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Hon. Mr. Garson: The guickest way to show you the sericus nature of '

the ohligation which is imposed on the people present in that crowd by the

reading of the Riot Act is just fo read sectlon 69 which follows the section

giving authority to read the Act,
Every one is guilty of an indictable offence and is liable to 1mprlson-
ment for life who
(a) opposes, hinders or assaults, wilfully and with force, a person who

begins {o make or is about to begin to make or is making the-

proclamation referred to,

(b) does not peaceably disperse and depart from a place where the
proclamation referred to in'section 68 is made within thirty minutes
after it is made, or

(¢) does not depart from a place within thirty minutes when he has
reasonable ground to believe that the proclamation referred to in
section 68 would have been made in that place if some person had
not opposed, hindered or assaulted, wilfully and with force, a
person wha would have made it.

Hon. Mr, KinveY: But the next day they might reassemble. In any event,

the military could not fire on the crowd without receiving instructions from

the person who read the Riot Act?

Hon. Mr. GarsonN: I would not like to say that effhand. .

Hon. Mr. Remm: For how long a-period, Mr. Minister, does the readmg of
the Riot Act cover? I was thinking that a crowd might reassemble two hours
after the Riot Act has heen read.

Hon. Mr. Woob; Till the riot is over, I suppose.

Hon. Mr. GarsoN: These hypothetical questions are sometimes quite diffi-
cult to answer. The Riot Act is read and then, as the Bill reads now, the
crowd has to completely disperse within half an hour. Since the purpose of
the reading of the Riot Act is to disperse the riot, I suppose if a new riot
cceurs afterwards you would have very clear proof that the first riot was ail
over, and that it was a new riot.

Hon. Mr. McKEEN: How large an area is the reading of the Riot Act
supposed to apply to? For instance, if the Mayor of Vancouver reagds the Riot
Act, to what extent does that reading cover the city? Does it apply just to
the block in which he has read the Act?

The CHalrMAN: It applies to the persons assembled in that area.

Hor. Mr. Haic: It generally includes everybody. Has anyone here ever

heard the Riot Act read? Well, I have. I heard the Mayor of Winnipeg read
it in 1919 and within half an hour two men had been shot because they refused
1o go away but fought the police instead, and the police used their guns. There
was ne second assembly because there were guards, returned soldiers, on
every sireet corner, four to eight of them on the street corners. After the
Mayor read the Riot Act, within ten minutes, as one of the young men told me
the next day, the people were running past him just like lightning and he
tried to grab a fellow who was shouting, “Let me go, let me go, they're shooting
to kill” and that fellow ran off home as quickly as he was-able to. The riot
was broken up within an hour and there was no second assembly.

The CHaIRMAN: Now gentlemen, we have had the pros and cons of this
matter and perhaps we could go on to another section.

Hon. Mr. HucesseN: I have one question to ask the Minister, on section 8. |

I am sorry to press this but it is important. We were told by some witnesses
on behalf of labour organizations who appeared before us yesterday that there
have been cases in the past where emplovees had been assembled in their

union hall discussing grievances and information was conveyed to those in -
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authority that there might be a riot in the circumstances, and, as a result, the
mayor had gone to the union assembly hall and read the Riot Act. Now it
seems to me that if you put in the words suggested in section 68 you are then
leaving it to the Mayor to determine for himself whether there is any pos-
sibitity of a riot occurring, and if on arrival at the hall he finds members of
the union there discussing their own grievances, surely he should have the
option ta say there is no possibility of a riot. Under section 68 as it is drawn
he is bound to read the Riot Act in such a case.

Hon, Mr. Garson: Senator I am sorry that I really cannot agree with your
view. i .

Hon. Mr. HucessEN: Would there be any objection, and if so, what objec-
tion would there be to altering it? What harm would there be in changing
the wording? .

Hon., Mr. GarsoN: This is in the hands of the commitiee, Mr. Chairman,
and I would be the first one to bow to their wisdom, if you wish to change it, -
but I am simply giving the arguments on which you can base your judgment..
You can reject these arguments if you wish., I would say that in a case of
that kind, if the employer in question perhaps with an axe to grind or with an
ulierior motive said, “Mr. Mayor, I want you {o come along with me and see
this rio{”, and the mayor and he go to the union hall and find that the citizens
gathered there are discussing, in a most lawful and orderly manner, some
business of their own, I cannot see where section 68 under this circumstance,
imposes a mandatory duty upon the mayor to read the Riot Act merely because
the employer had misrepresented to the mayor the nature of that meeting.

Hon. Mr. HucesseN: He may have felt that there was a riot.

Hon, Mr. GarsoN: Yes, but I do not think that that would make an orderly
assembly into a riot, or that the informant coild transform an orderly meefing
intosa riot within the meaning of this section by falsely telling the mayor that .
the orderly meeting was a riot. If the mayor has any brains at all he or she
will come and say, “You may ecall this a riet but I do not; and I am therefore
not going to read the Riot Act”.

Fon. Mr, HUGESSEN: Is there any reason then why we could not say so in
the section? :

" The CHAIRMAN: The Minister has given his explanation and we know the -
apposite point of view, g0 we can deal with it in our deliberaticns. '

I think Senator Roebuck asked to have section 150 stand. I think he ques-
tioned the definition of a crime comic in subsection 7, on page 49. Will you
tell us your purpose, Senator? ] :

Hon. Mr. RoeBuck: Well, what I paused on was the wording in subsection 7,
paragraph (b): “. _ . events connected with the commission of crimes, real or
fictitious, whether oecurring before or after the commission of the crime"”. The
point I raised was, and I have discussed it later with Mr. MacLeod and we find,
both of us, great difficulty in meeting my point. My point is that there are
many events connected with the commission of crimes that are perfectly harm-
less. T pointed out the case of the Lone Ranger, which is on radio, and which
the kids look at. All his actions are connected with the commission of crime,
but nobody would prohibit the Lone Ranger, even if it were printed in a comic;
and it goes very far. I am thoroughly agreed with the prohibition that it is
intended. This business of depicting crimes in comic books for children to read
is something terrible. At the same time, that never justifies hitting something
that is perfectly all right because you don't like the thing that is wrong. I
asked Mr. MacLecd if he could draw or re-draw that section 50 as 1o make it
clear that what we are referring to is the objectionable features connected with
crime, not the unobjectionable features. He did not seém to think he could

do it.
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Hon. Mr, ViEn: That is limited to 7 (b), is it?
Hon, Mr, RozBUCK: Yes, just to 7 (b)?
The CHAIRMAN: 7 (b) is governed by the introductory words of 7. .
Hon. Mr, RogsucK: Yes. You cannot include in a comic the commission of
crimes, real or fictitious. Let me point out what there is against my thought, If
you depict a man with a dagger sticking in him, and you show the fellow stick-
ing it into him, that is the commission of the erime. If you show the man with
the dagger sticking and the fellow with, perhaps, his boot disappearing off the
scene, that would not be the commission of a crime, The crime would already
have been committed. But it would he something connected with the com-
mission of erime which should be prohibited. And that was in the minds of the
people who drafted this section. But unfortunately they have gone so far as to
include all events connected with the commisison of crimes.
Hon. Mr. Garsox: Is not the answer to that, Mr. Senator, that subsection .
{7), read as a whole, goes this way:
In this section ‘crime comic’ means a magazine, periodical or book
that exclusively or substantially comprises matter depicting pictorially.
and then— _
{b) events connected with the commission of crimes real or fiic-
titious, whether occurring before or after the commission of the crime.
Now, this Lone Star Ranger you are speaking of does not, I think, depict -
crime material exclusively or substantially, but only incidentally. But I think
you will agree that if you have a story of a crime with the assailant drawing a .,
dagger in one frame, and in the next frame the victim is lying on his back with
the dagger sticking in him, you do not have to show the assailant putting the
dagger into the victim in order to convey the wrong impression to the mmds of .
the children who read the crime comic depicting such a erime. '

Hon. Mr. RoEBUCK: Very well; let us pass is, and leave it to the good sense
of the mag1strate

Hon. Mrs. Farnis: The instance that Senator Roebuck talks of, would not .
that just contain an occasional picture?

Hon. Mr. Garson: Yes.

Hon. Mrs. Farris: Books like The Lone Ranger just contain the ocecasional
plCtuI‘e and that would not come under this, because it has to be “exclusively
or—

The Cuairman: “Substantially’: that is right.

The next section is 171. There is an amendment. You have it, Senator
Bouffard?

Hon. Mr. Bourrarp: 1 move that this section be amended by deleting
subclause {6) and substituting the following:

Telephones exempt from seizure

(6) Nothing in this section or in section 431 authorizes the seizure,
forfeiture or destruction of telephone, telegraph or other communication
facilities or equipment that may be evidence of or that may have been
used in the commission of an offence under sections 176, 177, 179 or 182

- and that is owned by a person engaged in providing teiephone, telegraph

or other communijcation service to the public or forming part of the
telephone, telegraph or other communication service or system of such
a person.

That is, in the case of gambling or betting houses it is not permissible to
seize telephones and destroy them. Section 431, which is a new section, covers
the same ground at} over, and what can be done under the one section cannot
be done under the other, So it is proposed to amend section 171, subsection (6),
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and substitute for it the clause I have read. The only thing we are asking is,

and which the amendment covers, is that the seizure cannot be made under the . -

gambling sections, either under 171 or 431.

The two sections contradict themselves at the present time.

The CHairmMAN: And the department has no objection, as I understand.

Hon. Mr. Garson: We have no objection.

The CramRMAN: The exemption {0 the seizure of the telephones applies
only to charges under the gambling sections?

Hon. Mr. Bourrarn: Only to that, and that is why we propose to amend
section 191 so that seizure canont be made either under 171 or 431.

An Hon. SENaTOR: So if a man uses his telephone to slug a man over the
head, you can seize the telephone?

The CHairRMAN: It is an unusual way of conveying .a message'

Hon. Mr. Reip: Are there other cases where a telephone has been con-
fiscated?

Hon. Mr. BOUFFARD: They would sometimes go into a gambling house and
destroy 1welve or fifteen telepheones and disrupt communications all around, and
the telephone company was not a party to the crime; it was a destruction of
their property without any advantage. The Committee agreed that it should
not be there as it is there now.

The CrairMaN: Carried.

Amendment agreed to.

Section as amended agreed to.

The CuarrmMaN: That makes it unnecessary for us to have a Jook at 431,
because 1 had that noted in my list. )

. We come to a group of three sections now: 352, 365 and 372, and 1 think
maybe they could be discussed at the same time; or seriatim—just as you wish.

Hon. Mr. Garson: Well, Mr, Chairman, I will discuss these in order, and
inasmuch as the point in each of them is a reasonably difficult one, perhaps it
would be better if we had guestions on each of them separately, and then any
member can ask any questions on the three of them after we are finished.
Would that be satisfactory?

The CHAIRMAN: Yes.

Hon. Mr. GarsoN: If the members of the committee would look at section 52
they will see, I think, that in a prosecution on a charge of sabotage under the
section the Crown must prove first that the accused did a prohibited act; that
is any act or omission that (a) impairs the efficiency or impedes the working
of any wvessel, vehicle, aircraft, machinery, apparatus or other thing, or (b)
causes property, by whomsoever it may be owned, tu be lost, damaged or
destroyed.

The second point that the Crown would have to prove under a charge
under this section would be that the accused did this prohibited act for a
purpose prejudicial to the safety, security or defence of Canada, or the safety
or security of the naval, army br air forces of any state other than Canada
that are lawfully present in Canada. If there were no saving clauses at all,
that iz the case that the Crown would have te bring home to the accused
before it could secure a conviction against him. I think that is an important
point to remember, for I feel it goes to the root of an understanding of the
section. The Crown has to prove, as they say in Iaw, that the accused has had
a guilty mind or mens vea, an intent to prejudice Canada or the security or
safety of Canada, or the securily or safety of a foreign foree lawfully present
in Canada. ’Therefore, in relation to this saving clause, which I understand
is the part of the section which was giving you some difficulty as it did with

3
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us in the House of Commons, if the accused had done a prohibited act, not for
the purpose of prejudicing Canada but merely by stopping work as a result
of the failure of either himself or a bargaining agent acting on his behalf
to agree with his employer upon any matter relating to his employment, then
the Crown would not be able to get the evidence to prove even a prima facie
cagse under section 52. Why? Because of its inability to prove that the accused’s
purpose was to prejudice Canada or a foreign force lawfully in Canada. What-
ever offence these prohibited acts which were proven against the accused might
constitute they would not constitute sabotage under section 52; and the Crown
therefore could not prove ifs case. " Thus I think it is clear that these saving
clauges in section 52 (3) and (4) spell out in an abundance of caution what,
without them, would be the law applicable {o the facis of cases of that sort.
To prove against the accused  a charge of sabotage, the Crown must prove
mens rea ont the part of the accused, that the accused did the prohibited acts
with the deliberate intent of prejudicing the safety, security, or defence of
Canada.

There has been some discussion about sub-clause (4) of clause 52 which
reads;

No person does a prohibited act within the meaning of this section
‘by reason only that he attends at or near or approaches a dwelling house
or place for the purpose only of obtaining or communicating information.

To put it more bluntly, if the purpose is lawful picketing.

Hon. Mr. RoEBUCK: A picket line.

 Hon. Mr. GARSON: Yes. The point I would make here is that the picketing
which is covered by section 4, or by any such provision in any statute, is not
illegal picketing. It is lawful picketing and lawful picketing only. Picketing
is Jawiful only when it invelves the attendance of a reasonably small number
of men ai the place picketed, and as to what is a reasonably small number
of men is a question of fact which is always decided upon by the facts of the
particular case, No judge has yet been willing to commit himself as to whether
a reasonably small number of men means generally five or ten or any other
number. What is a reasonable number depends on the facts of each case.

Since a good deal of the understanding of this section turns upon this point,
let me at this peint quote from certain judicial decigions. The first quotation
is from Reners v. The King, (1926), 46 C.C.C. 14;

I picketing is carried on in such a way as to constitute a nuisance,
an unlawful assembly, and a trespass, it is an offence under 501 (g) of
the Criminal Code. .

That is to say, that kind of picketing is in itselt an offence under section
501 (g} of the Criminal Code, In a word there is lawful picketing and there
is criminal! picketing. .

The next guotation is from Canada Dairies v, chgle ‘1940, 74 C.C.C. 210,
.at 215:

‘The relationship belween section 501 of our Criminal Code which is
the counterpart of the Conspiracy and Protection of Property Act
(1875} of Great Britain . ... and the common law concept of nuisance
is indicated in the judgment of Lord Justice Fleicher Moulton (i.e., in
Ward, Lock & Co. v. Operative Printers’ Assistants Society}, when,
referring to section 7, the reasons state: I cannot see that this section
affects or is intended to affeet civil rights or civil remedies. it Iegalizes
nothing, and it renders nothing wrongful that was not so before. Its
object is solely to visit certain c¢lasses of acts which were previous]y
wrongful, i.e.,, were at least eivil torts, with penal consequences capable
of being summarlly inflicted. :
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Now, the section which is being referred to there is not the one we are -
discussing. It is section 501 of the present Canadian Criminal Code, of which
the counterpart in the bill now before you is clause 366. These two and their
British. counterpart deal with intimidation. Unlawful picketing is one form
of intimidation. Intimidation has always been wrongful in the sense of being
a civil wrong. The PBritish law and our Canadian Criminal Code both declare
certain forms of intimidation also eriminally wrongtul, and provide a summary
remedy for it.

My next quotation is from Rex v. Carruthers (1948}, 88 C.C.C,, 24’1Y at 249:

I can see nothing wrong with a member of a picket line using peace-
ful persuasion on an employee about fo enter his employer’s premises
to work, but, if force is used, or, if any threat or threatening gesture
is made, or if access to the premises is blocked by a member, such act -
is wrongful and without lawful authority, and a besetting or watching
within the meaning and intent of section 501 (f) of the Criminal Code.
That section, known as the intimidation section, is of long standing and
was not enacted to restrict their rights of labour but to protect the
rights of the subject.

The CHAIRMAN: Mr. Garson, on that subject 4, there was ‘one statement
you made, that it must be lawful picketing. I am sorry, I canont follow that,
because the wording of subsection 4 is this: )

Ne person does a prohibited act within the meaning of this section

Ny reason only that he attends at or near or approaches a dwelling house

or place for the purpose only of obfaining or communicating information.

Now, whether he is doing a legal or an iliegal act, if in fact what he does is-to

attend for the purpose only of cbtaining or communicating information, then

that is not a prohibited act, and therefore in the circumstances it would not be

sabotage. It does not answer section 52, in my view, to say that if you are

doing something unlawful in that connection you are commifting another

offence. What I am desirous of addressing myself {o is whether you are

exempting from section 52 both legal angd illegal picketing, so far as the offence

of sabotage is concerned under section 52, I am not concerned that another
offence is being committed.

Hon. Mr. GarsonN: I am grateful for your interjection, Mr. Chairman,
because I want to make sure I am making my points clear to my listeners as I
go along, and apparently on this point I am net succeeding in your case. My
argument is that the use in subsection 4 of the-words * he atiends at or near or
approaches a dwelling house or place for the purpose only of obtaining or com-
municating information” does not constitute a definition of intimidation or, in
other words, of unlawful picketing. This reference in subclause 4 of clause 52
is a correct reference to lawful picketing, and that is the only kind of picketing
which under this clause or under any other clause of this code consolidation
bill or under the law generally, is regarded as lawful; and I think you will
gearch in vain in subclause 4 for any authority for a man to engage in unlawful
plcketmg, or to plead on a charge of sabotage the defence that he is only
engaged in unlawful picketing.

The CHAIRMANT: What I am saying ig that you may have any number of
individuals who will attend for the purpose of communicating information. _

~ Hon. Mr. Garson: Yes, but the number who do attend and their conduct
will determine, on the facts of each case, whether the picketing is lawiful or
unlawful.

The CHAITREMAX: And you may get so many people there that yc:u may have
an ‘offence-—it may constitute itlegal picketing, and while that illegal picketing
may be an offence under some other section of the Code, if each one of these
men goes there individually and they conqregate there, and each cne of them



124 ' STANDING COMMITTEE

says, “I attended there for the purpose only of obtaining or commumcatmg
information”, he gets out under subsection 4, as far as sabotage is concerneg.

"Hon. Mr. HuceEsseN: Surely, you do not want to inflict the punishment of
imprisonment upon illegal picketing?

The CuammmaN: No. My position, Senator Hugessen stated very shortly, N
not as Chairman but as a member of the commlttee, is that if sahotage is-as
serious as the Minister has said it is, and I thiznk it is a2 most serious offence,
everybody should have to take his chance under the law; there should be no
excepiion, no saving clauses and no excuses Jutlfymg anybody aveiding a
charge of that kind.

Hon. Mr. CoNNeLLY: You say, Mr, Chairman, that under subsection 4, if he
is unlawfully picketing, he may escape the earlier subsections of section 52.

The CHAIRMAN: That is true.

Hon. Mr. Garson: Mr. Chairman, I must respectfully take issue with that -
view. If you compare the language of subsection 4 of section 52 with the lan-
guage of paragraph (g) of section 501 of the existing code, referred to in these
cases I have cited, you will note that it commences by saying:

Everyone is guilty of an offence punizhable on indictment—

Hon. Mr. Howagrp: That is the present code?

Hon. 'Mr, GarsoN: Yes, and jt is carried forward into the bill as clause 366,
The decisions I have cited are based on the language of section 501 of the
existing code which is now carried forward into the new bill as clause’366. I
. wish to make the point clear that the judges in these cases which I have cited
were of the view that the proper interpretation of these words which are used
in section 501 of the present code is that which I am contending is the proper
meaning of the same words used.in clause 52(4) of this bill which we are now
discussing. .

Section 501 of the present code makes it an offence to intimidate; and
provides that unlawful picketing amounts to intimidation.

Paragraph (f) of section 501 (clause 366 (g) of this bill) defines intimida-
tion as including the act of an accused who,

besets or watches the house or other place where such other person
resides or works, or carries on business or happens to be

The saving clause of section 501 of the prezent Code (clause 366 (2) of
this bill} reads as follows: _

attending at or near or appreaching {5 such house or other place
. as aforesaid, in order merely to obtain or communicate information,
shall not he deemed a watching or besettmg w1th1n the meaning of thiz
section
Whether the offending union members or picketers fall within the meaning of
the words “besets or watches” and are guilty of an offence under paragraph (f)
of section 501 or, on the other hand, are innocent under paragraph (g), in that:
they are merely there to obtain or communicate information, has been for the
court to decide in cases in ‘which this question arises. Such decisions have
imposed upon the courts the necessity of interpreting the meaning of this
quoted language, If people appear before a place in reasonable numbers and
manner only to communicate or receive information, they come under section
501 (g), which is lawful picketing; but if they congregate in great numbers
and use violence, threats and intimidation, they come under 501 ().

Hon. Mr. ConnoLLy: Because it is unlawful picketing.

Hon. Mr. Garson: Yes, because it is unlawful. Now, what clause 52 (4)
of this bill does is repeat the substance of Section 501 (g) of the present -
Code, when it says that “no person does a prohibited act within the meamng
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of this section by reason only that he attends at or near or approaches a
dwelling house or place for the purpose only of obtaining or communicating
information”.

Hon, Mr. Hucessen: What is the corresponding section of the new Code?

Hon. Mr. Garson: Section 366 (2). You will find it substantially the
same. The only reascn I read the provision in the old Code was that I wanted
to make it perfectly certain to the committee what was provided for in the
existing Code which was referred to in these cases I have cited. The new
Code when passed will not conie into effect until next January.

Hon. Mr. HuGesSEN: Subsection 4 of section 52 is practically, word for
word, the same as subsection 2 of section 3667

Hon. Mr. GarsoN: Yes. Sometimes when we are dealing with a section
like that In any statute we say this is the wording all right but we are not
sure how the courts are going to interpret that wording. That is not so in this
case, -1 could go on and cite five or six more cases, the most recent one decided
as recently as two or three months ago interpreting this saving clause. 'The’
line of decisions is guite uniform. They have said that whether it is lawful
picketing or unlawful picketing is a question of fact to be decided upon the
facts of the particular case. There are some instances where the court has
held the picketing to be unlawfunl and has granted an injunction against it.-

The point that I wish to emphasize here is that the presence or absence
of the saving clause from this section 52 does not relieve the Crown from the
necessity of proving smens reg; and I do not think the Crown will be able to
satisfyr a jury that there was mens res when all that the accused were 'doing
was to engage in plcketmg which was lawful under section 362 (2) even if
there were not a savings clause in section 52 (4) of this bill.

Hen. Mr. HucesseEn: In other words, it is doubtful whether subsections 3
and 4 are of any practical utility,

Hon. Mr. GarsoN: Here is our position and I want to be completely frank
with the committee. When we were faced with the necessity of consolidating
a code which had not been consolidated since it was first passed over sixty
years ago, we knew that we were going to dredge up a lot of guestions that
attracted little or no attention because while they had been provided for in
sections of the existing Code, no occasion had arisen to invoke these sections
for a very long time, if at all. In respect of the lahour sections of the Code,
we expected that we were going to have a difficult task in reconciling the
viewpoints of employers on the one hand and of the three great labour
congresses on the other-—the Trades and Labour Congress of Canada, the
Canadian Congress of Labour and the Canadian and Catholic Confederation
of Labour—indeed it is difficult to get the three congresses themselves to agree
on some of these points.

Hon, Mr. Howanrp: We found that out last night. -

Hon. Mr. Garsox: In our approach o this problem it seemed to me that
the best method was to go to the congresses saying “What are your views upon
this matter, although we cannot guarantee that we can give effect fo them,
but we would like to know what they are”. We thought we should do the
same with organizations which we theught reflected the viewpoint of the
employer interests who were just as much entitled to be heard and have their
welfare considered as the labour bodies. Consequently, over a long period of
time we were discussing these matters with the labour congresses separately
or with representatives of the labour congresses together. Co-incidentally
with that, although not in the same gathering, we were consulting, particularty
with the Toronto Beard of Trade, but we received a communication from the
Montreal Board of Trade {o the effect that they were supporting the views
of the Torento Board of Trade. I must say that the leaders of the Ilabour
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congresses and the officials of the Boards of Trade were most helpful in every
way. One difficulty was, of course, that they did not agree. Even the con-
gresses did not in all respects agree with one another. We told these organiza_
tions that they could see how difficult it is going to be for us to arrive at a
solution which is going to be one hundred per ctent acceptable to the Toronto
Board of Trade and the Montreal Board of Trade on the one hand, and to the
" three congresses of labour upen the other, so we suggested that the labour
congresses consider alternative solutions and then write us a letter saying
what is their order of preference. And then when we received the views of
these organizations we tried to draft the legislation to protect the general
public interest, and also, as far as possible, tc achieve the maximum agreement
with the largest number of the viewpoints that we had received. This legis-
lation we have here now represents the outcome of all these deliberations;
and the reason I am very anxious to have it passed in its present form is that_
if it is reopened I don’t know whether we can again achieve as substantial a
measure of agreement as is represented in the bil)l which is now before you.
In saying this I am not representing the agreement as complete by any means,
because the two Congresses did not agree on 2ll points. Bui I think it is fazr
to say that we have this much: the Toronto Board of Trade, I understand,
through Mr. Chrysier has indicated that it supports 365. So does the Trades
and Labour Congress of Canada.

The CHaIRMAN: The Canadian Congress of Labour d1d not support 363
yesterday, as 1 understood.

Hon. Mr. GarsoN: They supported 365, but not 352,

The CrRAIRMAN: No, not 365.

Hon, Mr. (GARSON: Sorry, you are quite right; I am in error.

The Cuamrman: They were here, and we heard them.

Hon. Mr. Garson: The Canadian Congress of Labour, in their reply to me,
stated their first choice was that we should eliminate 365 from the Code
altogether, although it had been in the law of Canada since 1877, and they
knew perfectiy well, as T had fold them many times, that we could not consider
that course. It was the law of Britain during that same period. of time; and in
the whole period that it has been the law of Canada no trade union or trade
union member has ever been prosecuted under it. So there was no ground
for giving way to that first choice. The second choice was that we should
have the saving clause in it without the last four lines that require these
conditions to be complied with, and so on, and they knew perfectly well we
could not agree to that either. The next choice was as-betwen restoring the -
1892 wording of the section which appears in the present bill as clause 365,
or the placing into clause 365 of the whole of the present savings clause.
They preferred the whole saving clause and since that choice coincided with
our own judgment, we were able to give effect to it.

The CHATRMAN: 365 is not a good section.

Hon. Mr. Howarp: As I understand it, when the subcommittee of the
Senate went through this whole thing and approved of the new Act, those
saving clauses in these three ones were not in, That has been put in by the
House of Commons. ' :

Hon. Mr. Carson: That is right.

Hon. Mr. KiNLEY: What has the employer got to do with this? He is
getting no saving clause. It is a crime against the state. The employer iz not .
concerned about this. It is the state. =

Hon. Mr. GArson: It is not altogether the state. As the Chairman has .
said, .these sections 52, 365 and 372 all are really part of the one general _
problem, and the employer is concerned even in 52.
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The CHAIRMAN: Section 365 does not give you any trouble at all. Section
52 is the one that bothers me, the one about sabotage.

Hon. Mr. Garson: The employer is concerned in section 52, and I will tell
you the reason why in my judgment he is. If we were in a condition of war
in which the maintenance of high activity in our airplane production perhaps
meant our survival, the sabotaging of the war effort might take the form of the
destruction of private property of any privately owned aeroplane manufacturing
company or of any other manufacturing company engaged in war production.

Hon. Mr., Howagp: That is right. _

Hon, Mr. GarsoN: And while it would hurt the interest of the nation it
would hurt the private interest as well.

Hon. Mr. Kintey: Well, he would be insured.

Hon. Mr. GARSON: We have been in constant consultation with the Boards
of Trade, and they take the view that they are not opposing sections 52 or
372.

" Hon..Mr. Kintey: They have not cpposed the saving clause?

Hen. Mr. Garson: No. '

The CHAIRMAN: We have had no view from any Board of Trade with
respect to sections 52 or 372, _

Hon. Mr. GaRrsoN: Mr. Chairman, here is the position. Mr. Crysler,
representing the Toronto Beard of Trade is here now in the room, in case
there is any gquestion about this at all. All through this picture on every
occasion on which any new development took place with the labour unions,
we submitted it as an alternative, which we were considering, to Mr. Crysler
as representing the Board of Trade, in order that he could consult with his
people to get their viewpoint upon it. Any views they had we submitted to
the labour people, not as their views but as alternatives which we were
considering. We did not do this in any sense or in any way to set off the one
viewpcint against the other, but we wanted to test the validity of the views
of one side by the criticisms of the other in order to reach a wise judgment
ourselves. Thus, as I said a few moments ago, these sections have only been

_arrived at over a long period of time— '

The CHAIRMAN: Excuse me, do you mean the saving clauses?

Hon. Mr. GARSON: Yes, and the substance of the section as well.

The CHAIRMAN: The substance of the section outside the saving clause has
not been changed from what we sent over {o you. B

Hon. Mr. GaRson: Yes, that is right, but we had to draft them in the first
place and we reconsidered them after we received them from you

Hon. Mr. Roesuck: May I have the floor? I have listened long and I have
been very interested in what you have been saying in regard to these saving
clauses. I attacked this section in the house, and perhaps I am guilty under the
section for doing so. T should like to make my position clear in regard to it.
When this section came hefore us first and I voiced objection to it, it provided
that: “Everyone who does a prohibited act for a purpose prejudicial to the
safety, security or interest of Canada. ..” Now, you struck out that word
“interest” and in doing so you improved the section tremendously.

Hon. Mr. Garson: I agree. ' o .

Hon. Mr. Roepuck: I was much opposed fo that word because it was S0
indefinite. 'Then, besides that, it had a labour implication that appalled me,
and you have cured that in these exemptions, I think you have tremendously
improved the section in doing so. At the same time, our Chairman likes this
section very much and I still dislike it.

Phe CHAIRMAN: What did you say aboutf me?
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Hon. Mr. RoeBuck: I say that I think you like this section; you haw
expressed so many times your appreciation of it.

The CHAIRMAN: Which section?

Hon. Mr, Roeeuck: ] am talking about section 52.

The CHAmman: I like section 52 without any saving clause.

" Hon. Mr. RosBUCK: Yes.

Hon. Mr. KINLEY: I agree, .

Hon. Mr. RoEBUcK: I still don’t like it. Now, I want to make myself clea
here as fo why I don’t like the section now, and it is a little difficult to do. T
begin with, it says, “a prohibited act for a purpose prejudicial to the safety
security or defence of Canada.” 'That is not the purpose, necessarily. Th
person may stop a boat that is travelling or a machine that is running; it ma
not be his intention to prejudice Canada, and vyet if he does he comes withi
the section.

Hon. Mr. Garson: Ii is his purpose, surely.

Hon. Mr. RoEBUCK: No, it is @ purpose. The purpose may be to stop a boa
travelling or a machine running; that purpose is prejudiciat to Canada, there
fore he falls within the section. Of course, everybody here at least agrees n
prohibitions against any act, whether it be included in the provisions of thi
section or not, that is prejudicial to the safety, security or defence of Canada
We are ready to legislate against that, or to legislate against a prohibited ac
for a purpaose prejudicial to the safety or security of the naval, army or ai
forces. “Prohibited act” means that which “impairs the efficiency or impede
the working of any vessel, vehicle, aircraft, machinery, apparatus or octhe
thing”, or ‘‘causes property, by whomsoever it may be owned, to be los!
damaged or destroyed.” Now, those ordinarily are minor offences; if yo
impede the efficiency of a vessel, or an aircraft, or machinery, aoparatus o
other thing, or cause property to be lost, damaged or destroyed, it is a fairl;
minor offence.

The CHAIRMAN: It may or may not be.

Hon. Mr. RogsUcK: Tt usually is.

The CHammMAN: Impairing the efficiency?

Hon. Mr. RoEsBUCK: Impairing the efficiency of a machine, yes; it i
destruction of property. :

The CHaimmaN: I was guestioning whether or not the implication is tha
it is a minor offence. T would think there are cn-cumstances under which wha
is done may be a very major offence.

Hon. Mr. ROEBUCK: It may be so0, yes, as for mstance, if property is destroyec
for the purpose of injuring Canada.

The CHalRMAN: No, I am speaking of impairing the efﬁclency You sug.
. gest that may be a minor offence. But I suggest that it is more likely to be
major, because if a man is working on an assembly line he is likely to stop the
whote operation. :

Hon. Mr. Roesuck: That is all legislated against in the Code; that is
destruction of property is legislaied against.

The CHAIRMAN: Well immpairing the efficiency may be destruction o
property. '

Hon. Mr. Ropputk: Yes. So that what you are doing here is to tak:
offences with regard to property and hitch them up to the safety, security anc
defence of Canada, and I don’t like the combination of the two; I think the
two stand separately and should not be united the way they are here. I dc
not like the whole section in consequence. ' I think we should legislate agains
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the destruction of property or adversely affecting it in the way it is sfated here,
and they have done so. I think we should legislate for the safety, and security
of Canada quite irrespective of whether the mstrumenta used are property
insfruments,

The Cualgman: But sabotage has to be in relation to something.

"Hon. Mr. RoeBuck: Very well; legislate against sabotage, if you like—
yvou have already done so, in that you have legislated with respect to safety,
security or defence of Canada in the treason sections. Here you are magnifying
something with respect to property and hitching it up to the defence of Canada
in a way which I do not like and which in my opinion may lead to abuse.

Hon. Mr. Garson: But Senator, could not the interference with property
in ‘the modern type of war be of the yuintessence of sabotage? For example,
if there was some kind of subversive influence at the Chalk River plani, some
damage might be done to a vital part of the apparatus there—

. The CHAIRMAN: A reactor, for instance.

. Hon. Mr. Garson: Yes. That would be damage to property which would
be in the highest degree prejudicial to the interest of Canada.

Hon. Mr. Roeruck: But why bring property into it? Any act which is
prejudicial to the interes{ of Canada should be prohibited, that is, if the purpose
is that it shall be prejudicial. 'This does not say for the purpose of an individual;
it is for any purpose that is prejudicial. If your purpose to stop a machine,
and it is found that is prejudicial to Canada, you are guilly; not that you
intend to injure Canada, but that you intend to siop the machine, whlch is a
purpose prejudicial fo Canada.

The CHamamMaN: If what is done is prejudicial to the safety,- securlty or
defence of Canada, surely that should be the very essence of the offence.

“Hon. Mr., GarsoN: How could we state it more clearly in the Enghsh
Ianguage than in these words:

Everyone who does a ‘prohibited act for a purpose prejudicial to
(e} the safety, security or defence of Canada.
What could be more clear than that?

"Hon. Mr. RorsUCK: You can make it clearer, Mr, Minister, by saying that
anybody who does a prohibited aect prejudicial to the interest of Canada—
and at that point you read into it mens rea; leave the purpose out. The accused
does not do this act for the purpose of prejudicing Canada, but he does it for
a purpose which some court finds later is prejudicial o the interests of Canada.
There is a vast distinction between the two.

Hon. Mr. Garson: With deference, I think these words give the accused
much more protection, because the ¢rown has to prove what was his purpose.

Hon. Mr, RoEBUCK: His purpose was o stop a machine; the stopping of the
machine is later argued to be prejudicial to the interests of Canada.

Hon. Mr. Garson: But yvou must prove that he stopped the rnachme for
the purpose of prejudicing Canada.

Hon. Mr. Rogsuck: No, no,

Hon. Mr. KINLEY: We are in a machine age, and the machine is more
important than the man today. -

Hon. Mr. Hai¢: I think it unfair to press the minister at this hour—

Hon. Mr. RoeBuck: Yes; it is now ten minutes to one, and he will not be
. able to cover the other section before the lunch hour. I have stated my
" position, and I will not argue it further.

The CHAIRMAN: We know your position.

52711—8 -
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Hon. Mr. Garson: Supposing I try to finish with the section 52. Ag
understand it, the fear, if any, that exists is that the saving clause may resul
in an improper protection being provided.

Hon. Mr. Hazg: Mr. Chairman, may I interrupt the Minister to say thag::
our numbers are few, and I would like everyone to hear what he has to say”
en this subject. “We don’t want to do anything that would prejudice the
Minister or anybody else. :

Hon. Mr. GarsoN: There is just one point I should like to mention now ’
and I shall refer o it again this afternoon.

Hon. Mr. Har¢: You ean come back to it this afternoon.

Hon. Mr. GagsoN: It will take but a few minutes to mention it. As you .
can see, we have here in those two sections, 52 and 372, fairly controversial .
material and very important material and we have been able {0 secure the -
assent of all the labour interests, to the sections as they are drafted, and after-
having been in consiant communication with the Toronto Board of Trade,
it has raised no objection to the wording of these sections. Now what 1 am .
coticerned aboul is if we make any change in them, where do we go from there?

The CaHalrRMAN: The committee will now adjourn till the Senate rises t}ns .

afternoon.

The Committee resumed its sittings at approximately 3.45 p.m. the same_’:f-_‘
L

day. W
The CHareMaN: We have a quorum. We will resume w:th the Mmlster, iy
Mr. Garson. :

Hon. Mr. KmvLEY: What section? ' ,

The Cuatrman: Sections 52 and 372. R

Hon. Mr. RoeBuck: I thought you finished 52. Did you not go on to 36:),
after I left?

Hon. Mr. GARSO\I No. I am not dealing at any great length with 363,"
unless the Committee members wish me to do 50, because my }mpressmn is -
there is no great argument on the terms of it in any case. )

Hon. Mr. RoesUcK: You have improved it so tremendously since I criticized -
it first that there is very little left in it that is objectionable. There is this
point: objection has been taken to this—right at the very bottom: o

if, before the stoppage of work occurs, all steps provided by law -

with respect to the settlement of industrial disputes are taken and any -
provision for the final settlement of differences, “without stoppage of .
work, contained in or by law deemed to be contamed in & co]lectwe
agreement. . .

. Now, some objection is taken to that “by law deemed to be contained in‘-
an agreement because you place in the hands of provincial legislatures the.
possibility of their reading any kind of thing into an Act—anything almost,
can he read inte an agreement “by law”. There has been some fear expressed.
by labour people that some of the provincial legislatures may read into their ._
collective agreements prov1310ns that are difficult or perhaps unp0551b1e to -
comply with. _ L ﬂ

The CHAIRMAN: You mean, statutory provisions? : o~

Hon., Mr. Roesuck: Statutory provisions, ves. "

The CrHaRMAN: How can you overcome that?

Hon. Mr. ROEBUCK: You cannot, under this,

The CHAIRMAN: But in any event? How could we write out of the Code'-'
some statutory provisions that a province would be saying as a matter of IaW o
must be read info every agreement?
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Hon. Mr. Roesuck: It is very difficult to do it. I am pointing out the
objections, that is all, and there are very few left in this clause. If there
is nothing we can do with it, let’s pass it. I don’t know what you should do
with it. I can see the force, however of the objection to and the possibility
of frouble, :

Hon, Mr. Garsoxn: Well we had that argument advanced to us on more
than one occasion before the committee by some of the lzhour congresses, but
it seemed to me every time it was made that it was really casting some doubt
upon the whele operatien of the democratic process because if we have not
any confidence in our provincial legislatures, if we are afraid to include a
clause which gives them authority to change the law from time to time, then I
don’t know how much confidence we have left in the democratic process of
electing provineial legislatures to make laws concerning matters which fall
under provincial jurisdiction. '

Hon. Mr, RoEBUCK: I don’t know that I want o put the Criminal Code
behind .all the legislatures in Canada. '

Hon. Mr. GarsoN: No, but you see what the nature of this section 365 is
and always has been from the time it was first introduced in our law in 1877,
It says simply that there are certain types of contracts the wilful breach of
which will entail, for him who breaks the contract, more than ecivil con-
sequences. These will be criminal breaches of contract. Once we do that,
then the nature of a provision of this sort iz such that, if there are any
changes in the provincial law relating to contracts, they are bound to he
imported into our eriminal prohibition as time goes on. There is no way of
avoiding it, as you say, Senator Roebuck, . :

Hon. Mr. RoEBUCK: I do not see how to avoid it.

The CHAIRMAN: 'Putting a deadline would not do any good,

Hon. Mr, ROERUCK: The next objection to this clause is, we have made a
breach of contract criminal, and the argument has been—and there is force
in it—that a contract is a civil matter and should remain a civil matter subjeet
to civil rights. On the other hand, to endanger human life, to cause serious
bodily injury, o expose a valuable property, real or personal, to destruction
or injury, ot deprive citizens of a city—and so on, are all matters that could be
legislated on, and most of them are, in the criminal law, and T have advanced
this argument, that to deprive the inhabitants of .a city of these essential
services is eriminal, whether a contract is involved in it or not or whether
there is a breach of contract; and so I think the law would be very much
better if the breach of contract was separated entirely - from these obviously
eriminal acts. I think that a breach of contract should be a civil matter, dealt
with civilly. I am speaking of 365. I think these other things are properly
included in the Code,

That, of course, is a general criticism against the whole section. I think
we could drop the whole section with a good deal of improvement to the Code,
and we should legislate with regard to the preservation of municipal services
irrespective of contracts. The regulation of contracts, industrial contracts
collective bargaining, and so on, agreements should be dealt with under the
Labour Relations Acts, both of the Dominion and the provinces, not in the
Criminal Code at all.

Hon. Mr. KINLEY: We are dealing with the saving clauses.

Hon. Mr. RoEBUcK: If you abolish the whole thing you would not need
saving clauses. ) .
Hon. Mr. KINLEY: You do not need the saving clauses if your argument
is good. '

92711—9%
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Hon., Mr. ROEBUCK: My argument would abolish the whole clause, and®
then you would not need the saving clauses, but the section without the savmg%
clauses is a very dangerous piece of lcgls]atlon I thoroughly approve of thg%
saving clauses,

Hon. Mr. GarsoN: The history of the legislation is that its counterpa
was orxgmally introduced in England in 1875 as the result of a report of a roya
commission. After this commission had made its report both the unions an
the employing interests were quite agreeable to the Act which was then pu
upon the British statute books pursuant to the report of that royal commission
We in this country thought so highly of that precedent that we incorporated it m.;';-?
our Canadian legisiation in 1877. It was retained on our statute books until-,
Sir John Thompson brought in the first Code in 1892. It was then 1nccr.:.__
porated in the Code, and has been the law of Canada, therefore, from 1877~
until the present time. During the whole of that time I ean only recall one.:
instance in which this legislation was invoked against a trade union in Great ;
Britan, and I don’t think there are any cases in which there have been prose
cutions for a breach of this section in Canada. So that it can hardly bej
maintained that any great abuses of labour interests have been brought abou :
under this legislation. y

Hon. Mr, RoEsUCK: That is true.

Hon. Mr. GARsoN: I think I should add that, due to a drafiman’s error in.
the revision of the statute in 1906 under the method by which we still rcwsea
our statutes, that is to say, the revising committee revise the statutes which in
their revised form do not come before Parliament for its approval—as a resuit:%
I say, of the error that crept into the counterpart of this clause 365, viz, th _
present section 499, it was made unenforceable as regards utilities and rail-®
ways. To that extent the question of enforcement could not arise with regard.”
to utilities and railways. But where we have a statute which has been passed -
as a result of the report of a royal commission in Great Britain followed by a-
statute in Canada, and that has been on the statute books in one case frorn
1875 and in the other from 1877, to the present time, and no abuses have arisen:
under it, it is pretty difficult to say there is anything radically wrong about
continuing it.

Hon., Mr. Roepuck: It is not conclusive, is if.
The CHammMAN: It is persuasive.

Hon. Mr. RoEpuck: To begin with, we do not follows everything they do
in Great Britain, even by royal commissions.

Hon. Mr. Garson: But it was approved by employmg interests and by'-'f
the interests of the employed-—both masters and unions—at the time it was.
put on the statute books, as in Great Britain, and no abuses have arisen under.:
it. With regard to the other point you raised, when vou szid in effect “Well, .
we should not apply this {o a breach of contract, we should just make it
illegal in any event to interfere with the utility services, for example of a
great community, contract or no contract”. My reply would be that the essence
of this clause 363 is that it deals with a breach of contract . .. a criminal
breach of contract. Ordinarily where you have a2 contract between, we shall
say, the AB.C., Mining Company on the one hand and its employees on the
cther—the unions involved on the other—a breach of contract which arises
may prejudice either of those two parties to the contract. But what we are
talking about here is not the interest of the unions on the one hand or the
company on the other hand; we are talking about the interest of the whole
publie. We say that where a party-——whether it be the union or the employer
—wilfully breaks that kind of a contract, knowing the public is going to be
prejudiced in a substantial and important way, then it is a crime and should
be punishable as such. . :

n
o
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Hon. Mr. Roesuck: As it is drawn now it affects the employer more than
it does the employee. There is no exception for the employer if he breaks hlS
contract.

The CHAIRMAN: No, he is nailed, _

Hon. Mr. GarsoN: There is no exemption for the employee either wuntil
he has fully complied with all the provisions of the law which he is required
to comply with before he breaks the coniract. If he complies with these
provisions I doubt very much indeed whether the Crown could prove he was
guilty of a breach of contract.

Hen. Mr. Roesuck: Tell me this. Is it possible to comply with the ccmch-
tions and break the contract at the same time?

Hon. Mr. Garson: No, I do not think it is. I think that in this case, as
in the case of sections 52 and 372, we have, at the abundance of caution,
spelled out ‘what would be the applicable law in any case in language that
could not be misunderstoed by either party to the contract or by the public.
They should know what their relative positions are. I make no apology for
doing that. T think it iz better o spell it out than to leave it to be surmised
or presumed. : :

Hon. Mr. RoEBUCK: So do L _ _

The CHamrmAN: I think the simple answer to section 365 is that when
everything has been done and the strike which takes place is a legal strike,
there is no contract and therefore there is no breach of contract. That is the
simple answer in section 365, but not in section 52 and section 372. You said °
they were all the same. In sections 52 and 372 you could have an illegal strlke
or a legal strike under the saving clause there.

Hon. Mr. Garson: 1 think not, Mr. Chairman.

The CraiaMaN: Then the unions themselves are under a misapprehension
because that is their opinion according to the latest publication of the Canadian
Congress of Labour.

Hon. Mr. Garson: I wish you would not make part of my case any
selection from thess labour magazines. It is the opinion of the legal advisers
of the Board of Trade of Toronto that all that we do in section 52, dealing with
sabotage, and in section 372, dealing with mischief, by the savmg clauses,
is to spell out what would be the law in any event. In other words, as I
said this morning if the Crown is going to bring home a charge of sabotage
against 2 man who bhas gone out on strike, the Crown must prove that he has
been guilty within the language of the section of doing a prohibited act, and
a prohibited act is deofined. Then the Crown also has to prove what is an
essential ingredient of the offence, and the Crown does not get a conviction
until it proves it. If, without proper evidence to support it, a jury does
bring in a conviction iraproperly, the accused can take it {o the court of appeal
and show that there is no evidence upon which the jury could have found
such a conviction, The Crown must also prove that what was done was done
for a purpose prejudicial to the safety,.szcurity or defence of Canada. Even
if there weré no saving clause at all, the Crown would still have fo do this. -
So that when we put the saving clause in the cection and the Crown pro-
ceeds to prove a charge under the sectign, it must stili prove a prohibited
act, and that it was done for a purpose prejudical to the safety, security or
defence of Canada. The Crown has to establish a primae foacie case; and then,
having done that, the defence opens up their case. If there were no saving
clause in the section the defence might still say, “Well, we don't admit exactly
that what we did was a probibited act, bui maybe it was. In any event, we
were not trying to prejudice the safety or defence of Canada. We were simply -
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doing in good faith what we regarded as a proper and lawful act to proteet »
our own legitimate interests with no intent whatsoever to prejudice the safety,
security or defence of Canada. : :

Hon. Mr, Roepuck: I do not agree with you in that, vou know.

Hon. Mr. GarsoN: Under these circumstances, I cannot see the average
Canadian jury holding the accused guilty. But I do say that as in the case
of section 365 it is preferable to spell the language cut in the way in which
it has been done. The reason I am so greatly concerned about this matter is
that we were faced in the consultation of the Code, when dealing with these
sections which have an interest for labour, with sections that had been on
the statute books for a long while and had been used so seldom that many
people, including members of the unions and the employers as well, were in.
some instances not conscious of being in the law at all.

Hon. Mr. RoEBUCK: And you might add Crown Attorneys to that,

Hon. Mr. Garson: Yes, thank you very much. I did not have the courage
1o make that statement myself.

Some Hon. SENaTORS: Oh, oh.

Hon. Mr. Garson: But I agree with you Senator Roebuck when you make °
that statement. We agreed when the Labour Congress said, “It is all very- '
well that you have got to prove mens req, a guilty mind, upon our parf to
-prejudice Canada, but we would like to have this put in the section:so thai-
there is no argument about it.” All through these negotiations we were in-.
constant fouch with the Toronto Board of Trade and it raised no objection to -
it. The present position is that the Board of Trade of Torontc raises no
objection; the Montreal Board of Trade, supporting the Toronto Board of.
Trade, has raised no objection. The Trades and Labour Congress has supported
this government bill from the beginning. I admit that in connection with
section 365 the Canadian Cengress of Labour very reluctantly and grudgingly
agreed to the saving clause, but every labor congress concerned iz supporting
the savings clauses in sections 52 and 372. When in a matter of that kind
which is highly controversial, we have got that m=asure of what shall I say,
of, if you like agreement {o disagree; and everyone concerned is reasanably
content, I think we might beiter leave well enough alone and not make a
change which would open the matter again as a subject of controversy once
more. : .

The CHAIRMAN: Mr, Minister, that argument could be made in relation fo
any bill that comes to us. You have achieved a certain amount of agreement,
perhaps as a result of compromise or otherwise, in the other house. However,
now that the legislation has come o us we would prefer o ook at it on its
merits. The argument is persuasive but certainly not conclusive. But SUpPpOS-
ing you.cpened it up after, if you examine the House of Commons Debates you
will see that in the case of some of the labour congresses the provisions written
into these labour sections were not the first or second choice, but the third
choice. . ’

Hon. Mr. Howarp: A compromise arrangement.

Hon. Mr. GarsonN: Yes, and we have got it. And as one who has been in’
the middle of this controversy, I want to tell you we could have a much worse.
provision than this, I was conferring with the labour congresses and the
Boards of Trade. I got the criticism from either side of the other’s point of _
- view, and we tried to harmonize as well as we could these views in the light
~of the general public interest. I think we have done so, certainly with regard
- to sections 52 and 372, because with regard to those sections in their present.

form not one of those interests is strenuously opposed. :
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The CHarRMaN: May I ask one question? It dealing with section 52, that
section has not been in the Code long enough for anyone to forget it. Ii only
came in in the year 1951, and I think you were the one who put it in. Looking
up the Senate Hansard I see that Senator Hugessen was the one who explained
section 509 (a). T must assume that in the year 1951, which is not very long
ago, something new coming into the Code at that time would come to the
attention of them if it were presenting any terrifying problems so far as labour
was concerned, and yet in that section as passed in 1951 I do not find any
saving clauses, You are the author and creator of the section; you presented
it to us in that form without any saving clauses and asked us to pass it, and
we passed it unanimously. -

Hon. Mr. RosucK: No, not unanimously.' _ .
Hon. Mr. Howaup: We did not put any saving clause in.

The CHAIRMAN; I must accept your statement, Senator Roebuck. In any
event, we passed it, and there was no saving clauses; and I cannot recall any
outbreak by way of criticism or protest from any of the labour unions. Then
when it came to us for the first time in the revised revision of the Code it was
in this same form as it had been passed a year before, and this carried through
the second time, and it came to us in the Senate in the same form without
any saving clause-—and it is only when it goes back into the Commeons that '
the saving clause is added. Now, it is all so new, and 1 am sure the Minister
meant everything he said in 1951 as to the necessity for this section. I still
take the Minister’s original. view. I think the section was good when it passed,
but things have been improved by changing the wording to read "“The safety,
security or defence of Canada”, but I still subscribe to the original view of the
Minister that in its revised form it is still a good section. And what has
happened in the last two years except an over-alert or over-acute feeling on
the part of the labour organizations that it might hurt them? Is there any-
thing more than that?

Mr. Garson: I would not put the matter in quite that way, Mr. Chairman,
I would say this is closer to the facts: You are quite right in saying that it
was I who introduced this legislation, in the first place. It was preity severely
criticized when it was first brought in. You remember that. Quite an exten- -
sive debate in the House of Comons took place about it, and certain members
with certain points of view said it was a severe section. Now, you say since
we put it in without the saving clause, why should we make any change now,
and you ask how that change came about. Well, I suggest that one of the
reasons the change came about—and this is only my own theory in the matter
——is this. When we consolidate a statute as large as the Criminal Code for the
first time in sixty years, and in that connection weigh the merits of sixty years
accurmulations of amendments to that statute we inevitably bring to the atten-
tion of public opinion a lot of provisions in the law to which the public opinion
had not previously given any particular attention.

.

The CHaIRMAN: This was so new,

Hon. Mr. GaRrsoN: Yes, this particular section is quite new; but in the
course of the labour congresses and the boards of trade having their legal
‘experts examine as to what was being done in all the sections of the Code which
they thought might have a bearing upon their interests, they came to this
section and said, “Now, what is the position here?” And the position was, as
T have tried to indicate it today, that with regard to section 52, if the Crown
is going to prove a case against the accused it would have to prove the pro-
hibited act plus the purpose of prejudicing the interesis and safety and defence
"of Canada; and the congresses said—and I must say that if T were advising
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them I would advise them to the same effect—it would be better if we could:s
have thatl state of affairs which is in the section here spelled out by baving-
a subsection stating just what the position is. Well, the position 5, even if ¢
we had no saving clause, that we should have to prove mens res—a guilty
mind-—io prejudice the safety of Canada: and that a mere labour act in itself, *
providing it was bona fide and was not being used to cover up a guilty intent, .
would not be sufficient to bring the offence home to the accused. So they said,
“Is there any objection to putting in a saving clause to this effect?” And we .
said, *Well, let us consider this”; and we did; we submitted it to the Board of .
Trade and said, “Now, here, you are deeply concerned, you represent plants
that may be affected by any offence under this section; have you any objection -
to putting in this saving clause in the section? OQur view is that it does not .
change the existing law. What is your view?” And they said, after some
consideration, “We agree with you.” Therefore, when we had the union
“interests requesting something which in substance was no change, and the
- employer interest had no objection to it, we could not see that there was any
- reason why it should be withheld. As a matter of fact, my opinion is that the
law is more clear for everyone who reads it with the saving clause in than
it would be without it. ' -

. Hon. Mr. HucEsseN: Since I was mentioned as having explained the bill,
I should like te make my position clear. T have not read what I said in 1051
. when intredueing the section. : :

The CHAaIRMaN: I am sure you supported the section,

Hon. Mr. Hucessen: I supported the section, but I never had any idea,
nor had the leader, that the original section éven without the saving clayse .
did intend or would in any way affect normal labour relations. My view as
stated to the committee yesterday afternoon is exactly that of the Minister,
that if somebody would like these saving clauses in for abundant caution, 1
bave no cbiection. They may improve the legislation, but in my view they
have no real effect.

The CHalRMAN: Tt may be they have no real effect, I noticed the Minister
said many times there was no change in the law. But & prohibited act is an
act or an omission under this section which has certain results defined in the
section. : -

Hon, Mr., GARsON: Yes.

The CBairvaN: Then you have to prove that the acts were for the purpose
of being prejudicial to the defence of Canada. Those are things which may
be difficult fo prove, and if that is so more protection is offered to an accused
person. Then you say that the acts in those circumstances of a member of a
union, on an illegal strike as well as a legal strike, are not prohibited acts.
That makes it difficult for me to accept such a provision in relation to an
offence as serious as sabotage. It must be considered a serious offence to have
been brought in as it was in 1951, and to require the creation of that kind of
offence. If there were circumstances at that time requiring it, they are just
as serious today, and remain to be dealt with as Srmly {oday as in 195].

Hon. Mr. GarsoN: I agree with that. ;

The CHaIRMAN: If in providihg the saving clause there is a possibility -
that people can go on strike illegally and get the same benefit as those who
go on strike legally, I find it difficult to accept that in relation to the offence
of sabotage, - ' :

Hon. Mr. Garson: But that is not what the section says.

The CHAIRMAN: Then we differ on that point, for I think it does say that.
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Hon. Mr. Garson: All that subsection says is:—

No person does a prohibited act within the meaning of this section
by reason only— -
(a2} he stops work as a result of the failure of his employer and himself

to agree upon any matter relating to his employment

As long as he does only that.

The CHAIRMAN: But a prohibited act includes not only the act itself but
an omission. The omission, in my view, must be an omission of something
which is his duty to do; it must carry that connotation.

Hon, Mr. GARsoN: That is right..

The CHaIRMAN: If a man goes on an illegal sirike and omits to do some-
‘thing which it was his duty to do, such as protect the machinery in his charge,
in those circumstances you excuse him in doing semething that is illegal and
omitting to do something that is his duty to do. In consequence of this sub-
section, he is excused. _

Hon. Mr. ConnNoLLY: Would it help you in that situation, Mr. Chairman, to
ook at section 3667 Could he be charged there if it were an illegal strike?

The CHAIRMAN: Do you mean section 3657
- Hon. Mr. ConnoLLY: I think it is 3686.

The CHAIRMAN: Tn 365 there must be a criminal breach of contract.

Hon. Mr. CoNNOLLY: It might not be a breach of contraet, if he were on a
legal strike, _ _

The CHAIRMAN: He might be guilty of something else. The defenece of
sabotage is well defined; it is a much more serious offence than a criminal
breach of coniract.

Hon. Mr, RE: One point is not clear in my mind, and I posed this
question the other evening. I cited the illustration of the man who was
working in a steel foundry-—and I have some knowledge of these places—who
was handling a pot of melten lead; and after all steps had been taken to reach
an agreement with his employer, and upon failure to reach agreement he said
to hell with the employer and dumped the pot of lead and bumnt the plant down.
I say that is going a little too far, even if the strike is legal,

Hon. Mr, Garsen: But under such circumstances, is this not what happens
in real life-—and here I am going to ask the Chairman and Senator Roebuck
fo agree with me or correct me—when a case of this kind comes before the
court, and the accused is charged with an offence under either section 52 or
365, the crown puts in evidence of the acts which the accused is said to have
done, and the crown attorney states his theory as to what that evidence proves
against the asccused. In a case of that sort it becomes a question for the jury
to decide whether on the facts of the case they think the only reason for the
accused stopping work and walking out was by reason of a dispute with his
employer. I would think if he acted in the way in which this hypothetical man
acted, the jury might have some difficulty in reaching that conclusion; but in
any case, if they did reach that conclusion, there still would certainly be a -
tlear and wilful breach of contract under section 365. I think the Chairman
and Senator Roebuck will agree with me that it is very easy 1o imagine a set
of circumstances under which it would be possible to lay an indictment against
an accused with counts in it under sections 52, 3653 and 372, and that if there
were any chance of his getting off because of the saving clauses in 52 and 372,
he certainly would be found guilty under section 363. I have no doubt that

"those considerations were in the minds of the legal advisers of the Board. of

-
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Trade when they told me they were raising nc objection to sections 52 and 372
In connection with the illustration given by Senator Reid, in which the property -
was destroyed by reason of the dumping of the pot of metal, I should like tg
point oui that section 365 provides that: .

Every one who wilfully breaks a contract, knowing or having- :
reasonable cause to believe that the probable consequences of doing 50,
whether alone or in combination with others, will be
(2} to endanger human life, ,

(b) to cause serious bodily injury,
{c) to expose valuable property, real or personal,
to destruction or serious injury

Hon. Mr. REmn: But it is subsection 2 that I am thinking of, which com- .
mences, “no person wilfully breaks a contract within the meaning of sup~
section (1) by reason only that—" There you are giving an escape clause
to the type of individual which would commit some acts such as those set out |
in the first part of the section, : o

Hon. Mr. GarsoN: But, Senator, if you read on to the end of subsection 2 -
you will note that the immunity under the escape clause is. not completely ., .
established until he proves that e

. all steps provided by law with respect to the settlement of

- industrial disputes are taken and any provision for the final settlement . :
+ of differences, without stoppage of work, contained in or by law deemed *

to be contained in a collective agreement is complied with and effect .
given thereto. B

In thase circumstances he could not establish immunity.

Hon. Mrs. Hobges: Hearing three lawyers argue leaves me somewhat in a .
quandary and so I want to reduce the arguments fo layman’s language. . 1Is _
the chairman trying to establish the fact that he considers that sabotage should
be sabotage irrespective of whether it is committed by union men or non- -
union men, members of organized labour groups or not, that sabetage should
be sabotage without any qualification whatsoever? !

The CHAIRMAN: That is my view. .

-Hon. Mrs, Hopces: From the arguments that you have adduced you have

established what seems to me an opinion that sabotage should be sabotage -

without consideration of anything else. Does it not then seem superfluous
to have these saving clauses in the sections 365 and 372. Cel
Hon. Mr. GarsoN: With great deference, I should think not, because the'
tenor of my argument has been, and the views of the legal officers of the
unions -on the one hand and the Board of Trade on the other have been to the -

" effect that to prove the offence of sabotage, the Crown must not only prove -

the prohibited acts but must prove also that the prohibited acts which have. -

been committed by the accused have been committed by him for a purpose:..

prejudicial to the safety, security and defence of Canada. Whether there is a-
saving clause or no saving clause, and although his act might be regarded -
as reprehensible and might perhaps be an offence under section 365, it is not -
sabotage until the Crown establishes a guilty intent or mens rea on the part.
of the aceused to do something prejudicial to the defence of Canada. In other -
words, he has got to intend to prejudice the safety, security or defence of %
Canada and not merely to stop work in protection of his own interests. That
being so, what we are doing in putting in this savings. clause is merely to-:
spe}l out what would be the law applicable fo that set of facts in any event.
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Hon. Mrs. Hopges: That really means then that one class of people can
commit sabofage and that same offence committed by somebody else would
not be sabotage.

Hon, Mr. Garsow: No, I suggest not. This section 52, with or without
the savings clause, provides that a unionist or you or I, in order to be convicted
of sabotage, must be proven to have committed prohibited acts and in doing
those prohibited acts he must have intended, must have had a guilty intent
to prejudice and hurt our country.

Hon. Mr, Hatg: If your statement is correct, Mr. Minister, you do not need
the saving clause at all,

Hon. Mr. Garson: That is quite true, Mr. Chairman.

Hon. Mr. Harig: Why put that saving ¢lause in then, as Honourable Senator
Hodges pointed oui, and why raise an issue that appears to give an exempiion
even if it does not, to a certain class of people. I am opposed to that kind of
thing, '

Hon. Mr. GarsoN: You asked fne that question and I shall be glad to
answer,

Hon. Mr. Haig: I heard what the Chairman said. I remember the bill
when it was before us in 1951. I may say that I am not an expert on criminal
law and so0 I did not have very much to say, but I do remember the bill and
it seemed to me to be a reasonable statute to pass. I have not heard of any
case under it at all by which anybody was dealt with 1mpr0perly There may
have been cases under it, and I do not think the savings clause would have
changed it one iota, and your statement in answer to the question asked by
Honourable Senator Hodges is that you do not need those clauses. Now, from
what you have told us so far aboui these clauses conveys to us that you
wanted to satisfy labour so thai they would not object to them, and they
said that they wanted these exemptions spelled out and other people did not
object. Now I do not think that legislation should be passed under those
conditions.

Hon. Mr. RoEBUCK: I cannot agree with Senator Haig in this, that these
saving clauses have no effect.

Hon. Mr. Hare: I did not say they have no effect, the Minister said so.

Hon. Mr. Rogsuck: Well, you cannot read it carefully and find that to be
the case. Mr. Minister, you have expressed the section in two different ways,
showing that you have not grasped the point that I fried to make this morning.
You say “Every one who does a prohibited act for a purpose prejudicial to

(a) the safety, security or defence of Canada”, yet when you are explain-
ing this you say “Every one who does a prohibited act for the purpose of
prejudieing the interests of Canada”. Sometimes you say, “does a prohibited
act intending to prejudice the interest and safety and so on of Canada”. The
section does not say that. The section says it is a prohibited act for a purpose
which is prejudicial. The two ideas are very, very different. If a man does an
act—I illustrated it this way this morning—for the purpose of stopping a-
machire running and it can be argued that the stopping of that machine was
prejudicial {o the interests of Canada, then he comes under this section, and
although he may have had no intention at all of prejudicing Canada, his
purpose was to stop the machine, and the machine stopping may be prejudicial
in some way or another to the safety and interests of Canada.

Hon. Mr. BEAUBIEN: He must have had a purpose in stopping the machine.

Hon. Mr. RoEBUcK: That is right, but the guestion is, what is the purpose.
It is quite z different thing to have a purpose of stopping a machine—and
the stopping of the machine perhaps is not in the interests of Canada——and to
-do somethmg deliberately, absolutelv to injure Canada.
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Hon. Mr. Garson: Senator, as I indicated to you this morning, ] Cannog
agree with that interpretation. ) . R
Hon. Mr. RoEsuck: I do not know how you can read it any other way;nd s
the courts would certainly agree with my interpretation. :
Hon. Mr. Garson: I think in order to bring home the crime of sabotage h*
any citizen that the Crown must prove a guilty mind. :

Some Hon. SENATORS: Hear, hear.

Hon, Mr. GarsoN: Or mens rea; in other werds, that what he did, he did
to prejudice the safety, security or defence of Canada. .
Hon. Mr. RoEBuck: No, not under this section. You may desire it angd
vou may think it is that way, but it does not say it. The doing of an act 1w
stop the machine, that is the guilty mind. Now then, if stopping that machine .
was prejudicial to Canada then he has to face the section. _ .
Hon. Mr. BEAUBIEN: Why should he stop the machine unless he had sofhe
purpose in doing it? T
Hon. Mr. GARsON: Senator Roebuck, if you go back to the spy trials based
on the Gouzenko disclosure—you remember those, I am sure—TI think you wil] -
find in all of those cases that the Crown had to bring hame to the accused -
-that he did the acts which he did do for a purpose within the provisiong. .
of the Official Secrets Act., It is the same for any purpose prejudicial to the. -
interests of Canada. I am sorry I cannot agree with your interpretation,-
We were informed by employer interests that, with reference to this sectien’s
52, from an examination of the elements which constitute the offences of
sabotage and mischief, it would appear through the normal process of cop--.
struction, of the statute that is, that acts within the meaning of the savings.-
clauses would not fali within the offences. That has been my argument all™
along. If the only acts we have against the accused were acts which Tell-
within the savings clauses, those acts would not constitute offences, whether -~
there was a savings clause or not. The view is expressed to us that: Con~'
sequently the saving clauses do not appear to weaken the substantive provi-.
siong of the two sections and that presumably these sections are of a declaratory -.
nature for the purpose of removing any doubt rather than for diminishing .
the force of the sections. This general view is supported by the judicial inter-
pretations respecting these combinations of workmen, and picketing.
Now, when you have well and expertly informed labour congresses, oL’
the one hand, and wou have well informed boards of trade upon the other,.
and they are in agreement as to the nature of the savings. clauses, it 15 :
pretty hard to convince the labour congresses that— ' K
Hon. Mr. Roesuck: Oh, ¥ know, but Mr, Minister, this is the Senate of:’
Canada: we are not bowing down to the opinions of either the boards of trade .
or labour unions. We want to read this curselves.- - -
Hon. Mr. GarsoN: I am not suggesting that you should bow—not for ax
moment—but what I am suggesting here is that where we have well-informed |
opinion upon a controversial matter which is in virtual agreement upon these |
points, it does not seem unreasonable that there should be included in the-
laws of our couniry a point which is not contrary {o the general public interest::
and upon which there is that measure of agreement between conflicting intersst
‘immediately concerned. S
Hon. Mr. Roeruck: The boards of trade are satisfied, but the men them-
selves have said, and the congresses have said, that they do not like this section.:
If they have to have it— _ i
Hon. Mr. GarsoN: Do not like which section? ] o
Hon. Mr, RoEBUCK: 52, 365 and 372, They do not like any of them,:
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Hon., Mr., Gargson: That is right. Some of the congresses don’t want
Sections 52, 365 and 372. Two of the congresses would like ta have these
i sections repealed.

Hon. Mr. Rorpuck: But they say, “if we have got fo have them, give us
the saving clauses”; and you have told them they have got 1o have them, and
so they are all through. : . :
_ Hon, Mr. GarsoN: That is true. But may I ask a question at this stage?
Parliament has said or is saying that they have got to have them., Now are
we also to say, “Not only do you have to have them, but vou have to have
: them without the savings clause”, which the other people are not opposed
. to— .

Hen, Mr. ROEBUCK: I am not in favour of that.

Hon. Mr. GarsoN: —What sort of a view are they then going lo take of
the government, or of Parliament?

Hon. Mr. KiNrLEY: But there is no virtue in the savings clauses, you say?

Hon. Mr. RoEsuck: Oh, yes.

Hon. Mr. GarsoN; No, I did not say that at all. T say that the virtue of
the savings clauses is that they make clear what I think would otherwise be
the law in any event, and if they do-that, that is a great virtue, because
clarity in the law is a good thing in itself.

Hon, Mr. KiNLey: Don’t you think they do more than that?

Hon. Mr. Garson: No, T don’t.

Hon. Mr., ReEpuck: Cormaeing back {o this point of mine with regard to the
prohibited acts, would it make any difference in the meaning of this seciion
if, instead of it reading this way, “Everyone who does a prohibited act for a
purpese prejudicial fo,” you said “Everyone who does a prohibited act for the
purpcse of prejudicing the safety . . .” and so forth? :

Hon. Mr. Garsow: Well, Senator Roebuck, in an abstract sense, from a
diatectical point of view, shall I say, I would not have any particular objection
to that. _

Hon. Mr, Roesuck: I think that weuld improve it very greatly.

Hon. Mr. Garson: But, senator, we have on our statute hooks the Offcial
Secrets Act, which, I am sorry to say, on one or two occasions we have had
to invoke fairly widely, and we have invoked it, and cases have been decided
on the strength of it. We have tried to employ in this section here language
upon this point which is similar in character to that which is employed in the '
Official Secrets Act. That language has been interpreted by the courts. I
do not think—and I think perhaps as a lawyer you can see my point—there
is any purpose served in changing the wording, because if we change the
wording then what sort of an interpretation are the courts going to place upon
the changed wording? 'They know that we know what interpretation they
placed upon the original wording.

Hon. Mr. Roesuckx: Have you got the cases?

Hon. Mr, Garson: No, I have not. .

Hon. Mr, RoEnuck: Where there is the interpretation of “for a purpose
prejudicial™, . ' :

Mr. MacLeon: They would all be interpreted in those cases in 1947 that
went to the court of appeal as a result of the prosecutions in the spies’ trials.

Hon. Mr. Roesuck: You cannot turn up a case where “for a purpose pre-
judicial” is interpreted to mean the same as “for the purpose of prejudicing”,

Hon. Mr, GarsoN: We will check as to this.
Hon, Mr. Roesuck: I am satisfied of that.

i
H
i
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Hon. Mr, Garson: Clause 3. .

“If any person for any purpose prejudicial te the safety of the
state”— . :

That is, approaching inspectors, and so on—

The CHamRMAN: Well, I think we have pretty well covered the positien
with reference to clauses 52 and 37%, unless you feel there is something more
you would like to add.

Hon. Mr., GarsoN: No, there is not.

Hon. Mr. Haic: 1 think we ought to express our thanks to the Minister.

Hon. Mr. Roesuck: No, we have got a 1ot yet. He is not nearly through,

The CHAIRMAN: There is just cne other matter—630 and 691, dealing with
habeas corpus and appeals.

Hon. Mr, Reip; What about 4317

The CHalrMan: That was disposed of when we amended 171 this morning,

Hon. Mr. Hare: They were made to jein together, and we unanimoeusiy
agreed on that. -

Hon. Mr. MacponaLp: That was disposed of. _

The CHAIRMAN: Would vou explain thc practice with respect to habeas
corpus as between the present law and what is contemplated by these sections?

Hon. Mr. Garson: Mr, Chairrnan, in order that my explanation of these
matters may be uniform, would you permit me o repeat what I said in-the
House of Comimons in explaining this particular point. .

Hon. Mr. Reip: Tell us laymen what “habeas corpus” means, _

The CHAIRMAN: Hoebeas corpus simply means “May 1 have the body?”

Hon. Mr. Gargon: And it is a writ which is applied for by the counse} for
an accused-— :

Hon. Mr. ROEBUCK: —or his friends.

Hon. Mr. Gagson: —when he suspects that his client is being detained
without lawful warrant, and he says “Produce the body of my client in order
that we may discuss the basis of your detention of him, and see if you have
any right to detain him”,

Hon. Mr. HucEssEN: Sam Weller called it, “Have his carcass”,

Hon. Mr. GarsoN: Yes, that is right. In the House of Commons 1 explained
this section in these terms: _

My honourable friend is right in saying that there was a practice
in some of the provinces of Canada and in Great Brifain whereby an
applicant for a writ of habeas corpus could apply to one judge and if he
did not succeed he could, upon the same set of facts and law, apply to
another judge. If he was again refuscd he could apply to a third judge
and so on until he had applied to every judge of the court.

I might interject at this point to say that in this respect there is quite an
injustice to a Canadian who lives in Prince Edward Island for he only has three
judges to apply to as compared with a man from Ontario who may apply to
fifteen judges. .

Hon. Mr. KiNLEY: There are not as many people, though.

Hon. Mr. GarsonN: The point is that in Ontario a prisoner could appeal 1o
fourtcen judges, and if thirteen rejected his application for habeas corpus, the
last one could grant it and thereby in cffect overrule his colleagues who had.
refused the application.




BANKING AND COMMERCE 143

Hon. Mr. Roesuck: It would be very gseldom that so many judges would be
available,

Hon. Mr, Hatg: How many judzes in Quebec are available?

Hon. Mr. Garson: I think it is about fourteen in the high trial court, Per-
haps Senator Hugessen would know,

Hon. Mr. CoNNOLLY: Is it not all divided in districts, and you ean go from
one district into another?

Hon. Mr. Garsox: One of the drawbacks at the present time is that. there
is quite a division of legal opinion as to whether the privilege is to apply from
one judge 1o another or from cné court to another; and if it were from one court
to another the very situation that you are referring to would exist.

Then I went on in my remarks in the House of Commons:

However, this privilege was not uniform in all the provinces, In
. the province of British Columbia they had what I think is a more
rational system, and the one that we are proposing to adopt here., In
British Columbia they had a provision for an appeal from the decision
of the judge refusing a writ of habeas corpus. The prisoner could take
an appeal to the court of appeal in that province, and there the appeal
would be heard in the same way that appeals from other judgments of
the trial court are heard. :

At that point Mr, Diefenbaker interjected with the following words:

Most provinces do not have any right of appeal with respect to
habeas corpus. That is why you can go from one court to another, iy it
not: : .

I replied as follows:

That is right. I thank my honourable friend for his interjection.
The privilege of going from one judge to another was not confined anly
to provinces of Canada but applied to Great Britain as well. In those
jurisdictions where persons could go from cne trial judge 10 another
they did not have the right of appeal. In British Ceolumbin, where they
had the right of appcal, that was the remedy they had to pursue, The
case of In re Fred Storgoff (1945) S.C.R. 526 was decided in 1945, The
Supreme Court of Canada held in that case that where a writ of habeas
corpus is applied for, as a civil remedy which the Brifish Columbia
statute purported to regulate, but applied for in connection with a
eriminal proceeding, the fact that it was applied for as a step in criminal
proceedings gave the application for the writ of habeas corpus a criminal
character. Since such z habeas corpus was of a criminal character, only
the Parliament of Canada could legislate with regard to it under its
power to deal with matters relating to the criminal law.

Under its power to pass laws such as the criminal code, for exampi'e.

Therefore this right of appeal which the British Columbia statutes
purported to give in relation to a habeas corpus judgment in a criminal
matter was heyond the power of the British Columbia lezislature to give,
and the right of appeal was inoperative and void.

Now the Storgoff judgment put British Celumbia back in the same
position as those provinces of Canada in which there was no appeal from
the judgment of a trial court judge in a habeas corpus application. The
thought behind the present section is that it is wiser to provide for the
prisoner the right to apply to a trial judge, and if he is refused a writ
of habeas corpus then he can take his appeal to the appeal court where
a panel of appeal court judges will consider his appeal on its merits.
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It was felt this procedure ‘was preferable to having the prisoner apply-. -
to trial judge A, then to judge B, then to judge C, then to judge D,

all equal in status as trial judges, and perhaps arriving at the conclusion -

that after three or four judges have rejected his application for habeas ..
corpus, the lasi one will grant it and thereby in eflect overrule the
majority of his colleagues who had refused the application. :

We did not think that that sort of thing increosed the prestige of the .
irial court—that the last judge applied {o, a man of equal status, could overrule '
his colleagues by granting what they had turned down on the same law and’
on the same facts. . '

There was an article in the Canadian Bar Review in which this comment -
was made by Mr. . M. Gorden, Q.C. He said this about the Storgoff case:

This brings into focus the need for the Canadian legislature to B
rationalize the whole law relating to habeas corpus. The power of
prisoners to canvass the whole beach of Superior Court judges is an™
indefensible survival of archaic ideas thai seem to have been based on-

misapprehension from the first; and that the favourable views of any ;.
judge shall vutweigh the contrary views of all of the rest without any ...
right of appeal by the Crown is even more indefensibte. The obvious. .
course is for the legislature to limit applications to one judge and to.:

give both the prisoner and the Crown an appeal. Talk of such a change "=
infringing the liberty of the subject— :

I am not endorsing this comment; I am just putting it forth as the opinion'--'_-?;
of Mr. Gordon— ’ o

—is only too obviously nonsense. :
T would not go guite that {ar. .

And there seems to be no good reason why appeals should not lie -

in habeas corpus to the Supreme Court of Canada. It seems the only -

way to secure uniformity of decisions.

The CHAIRMAN: You can go to a judge of the Supreme Court of Canada.

Hon. Mr. Garsox; That is the very point I was going to bring up, but what
Mr. Gordon is referring to there is that if an appeal is taken from a trial
judge in, say, British Columbia, who refuse the application of habeas corpus,
to an appeal court of British Columbia, thal there should be a further appeal
from the appeal court of British Columbia to the Supreme Court of Canada.

As your Chairman has properly peinted out, by section 57 of that Act,
a judge of the Supreme Court of Canada is given jurisdiction in habeas corpus
concurrent with the courts and the judges of the several provinces of Canada;

put by subsection (2) of section 57, if the judge of the Supreme Court of -.

Canada applied to refuses the writ or remands the prisoner, an appeal shall
lie to the full court. :

One other reason for this present provision now before you is that there
is a great difference of opinien as fo the nature and extent of the present writ
of habeas corpus and the privileges thereunder, and if you examine the latest
issue of Tremeear, for example, you will find there the different views expressed
which are in conflict with one another. For all of these reasons we thought
it was desirable to clear the matter up by these sections 690*and 691, and
provide that the appeal shall be made te u {rial court judge, and if he turns
it down, then the accused will have a right to appeal to the appeal court, or
the Crown will have a right of appeal in the same way.

In my view, this rather anomalous procedure of having some member of a -
court of eight or nine judges, after & number of his colleagues have rejected
ithe application for habeas corpus, turn around and grant the same law, brings
the whole of the administration of justice into disrepute.
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Hon. Mr. Roesuck: Has that not been the same since Magna Carta?
Hon. Mr, Garson: In England.
Hon. Mr, RoEsUcK: Yes.

Hon. Mr. Gagrson: Bui, senator, with great deference 1 still think it is
wrong, even if they do it in Fnﬁland

Hon. Mr. RoEsUcK: I never bow down to what they do in England, but
when you change a fundamental right, it is most important. You are one of
the very first to say this law has been in existence for a long time; you said
that three or four times today, when I advanced the fact that this law has
stood a long time. It at least indicates a ground for very careful consideration.
Now, you have to consider what the application is. It is not to give a man a
freedom or to put him in jail, but only to make the jailer, or perhaps the
superintendent of an insane asylum, give cause for keeping a man in jail.
That does not dispose of anybody’s right. The Crown or the officials of public
institutions should always be seady to show cause for keeping a man in jail;
and all the judge does is to say, “produce the body,” that is, “show your
cause”; the man is brought, or the insane person is brought, to the court, and
the case is inquired into, so that one judge is not reversing another judge, he is
only finding reasons to enquire, that is all

The CHAIRMAN: Senator, he is making possible a hearing of the issue.

Hon. Mr. ROEBUCK: Yes, that is all. He is not deciding any issue at all.
He is making possible the hearing of an issue, and it is a doubtful thing when
somebody questions the legality of an imprisonment, to refuse to enquire.
The reason we have always been able to go from judge to judge is that the
liberty of the subject is a day to day matter, and it is not something that you
can ecarry te a court of appeal. Furthermore, for the first time in history
you are giving an appeal to the Crown., You talked just now about the
possibility of carrying the appeal from the provincial court of appeal te the
Supreme Court of Canada., During that period the man stays in jail without
an enquiry as to whether he should be there or not. That is pretty serious.
That is the most drastic change that has ever been made in habeas corpus in
all the centuries that it has been in vogue. Of course, habeas corpus is sus-
pended now and again. But here there is the possibility of officials wanting
to keep some man in jail, for some reason, or perhaps the government does—
the King did it in days gone by-—and an application is made to the court, and
the court says, “Yes, produce the bedy, and let us find out if this man is
properly imprisoned.” And the Crown says, “We will appeal,” the prisoner
stays in jail for a week al least, because you put in a provision here that the
appeal must be heard within ten days.

Hon. Mr. Garson: That is right.

Hon. Mr. RoEBUCK: Yes. Wcll, ten days is & long time fo stay in jail if
you have no business to be there, And you know, tco, how easy it is to delay,
for some reason or other; perhaps vou have to examine some person for
discovery, or something of that nature, and delays creep in, as they always
have done in matters of appeal. Then the court of appeal frees the man, or
at least says there shall be an enquiry. And the Crown then appeals to the
Supreme Court of Canada?

"Hon. Mr. Garson: If you will pardon me, I was quotmg Mr. Gordon in
this selection from ithe Canadian Bar Review.

- Hon, Mr. RoEBUCK: He did not go very far with it when he was writing
that article.

Hon. Mr. Garson: I suppose that is a matter of opinion. But there is no

suggestion here, nor legisliation, that there should be an appeal to the Supreme
Court of Canada. On the contrary, we have taken pains to see that not only

92711—10
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. does the appeal go {o only the plovmclal Court of Appeal but that it should be
disposed of with more than ordinary expedition, thus recognizing the point
that you have just made.

Hon. Mr, Roeeuck: Why should there be an appeal at all, when the Crowy
is keeping a man in jail unjustly? Why should they not always have g
justify their actions—if they can?

Hon. Mr. Garsow: Well, what they appeal, senator, is the disposition of the
application which has becn made by the judge to whom the appllcauon Wos
made.

The CuameManN: That simply means appealing the direction of the trial
of an issue, -

Bon. Mr. Garson: If on the facts before him it is regarded as improper
there should be a direction of the trial of an issue, why should not there be an
appeal on that?

Hon. Mr. Roesuck: Why is it improper to enguire at any time when a
guspicion is raised that a person is imprisdned unjustly?

‘Hon. Mr. GarsoN: There is no reason in the world, and I do not suppose
in the great majority of cases the appeal would be invoked. You say an
accused is prejudiced because it takes some time to carry the appeal to the
court of appeal? _

_Hon. Mr. Roeruck; Yes.

Hon. Mr, GARSON: What about the case where an application has been made
to judge “B”, and he turns it down, and then after some time they make an
application to judge “C”, and he turns it down, and then they make an applica-’
ticn to judge “D”, and he turns il down, and so does judge “E”, and so on?.
That takes time, too. And the same issue is being fried. T could cite these.
cases, if you wish, but I did not wish to take up the time of the committee,
But I am sure you will agree, senator, that there is a great deal of contradictory
legal docirine with regard to what the rights of habeas corpus are now?

Hon. Mr. Rogsuck: This does not clear up that in any regard.
Hon. Mr. Garson: Oh, I think so.
Hon, Mr. Roesuck: It may possibly bring cases before a court of appeal.

Hon. Mr., Garson: Oh, no, I think it will clear it up. I quote now from
Canadian Abridgment, volume 21, at 339, and this is an indication of the btate
of the authorities prior {o Eex v. Storgoﬁ

Canadian Courts have on several occasions, expressed and acted
upon the view that there never has been a right to go from Judge fo
Judge of the same Court. Re Hall, 1882, § O.A.R. 135; Taylor v. Scott,
1899, 30 O.R. 475, C.A.; R. v. Loo Len, 1924, 41 C.C.C. 388.

Other Courts, while concurring in this view, have considered ihat
in a proper case, the Court en banc might well be convened to hear the
application—R. ». Romanchuk, 1924, 42 C.C.C. 231; R. v. Barre, 11
cCcC 1. '

QOther Courts have adbered.io the view that the applicant has a
right to go from Judge to Judge, even within the same Court, and have
claimed to find authority for this view in Cox v. Hakes, 1890, 15 A.C.
508: Re Royston, 15 C.C.C. 96; R. v. Gee Dew, 1924, 42, C.C.C. 183. See
42 C.C.C. 210.

This latter view appears to have been adopted without question by
the Judicial Comimnittee of the Privy Council—Eshugbayi Eleko . Nigeria

Government, 1928, A.C, 459, on appaal irom the Supreme Court of
Nigeria,
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In the following cases the Courts acted upon the latter view, the
Judges affirming their duty to consider independently any application
brought before them, without in any way being influenced or bound by
the effect of any decision upon a previous application: Ex p. Byrne, 1883,
22 N.B.R. 427, C.A.; R. ». Curter, 1902, 5 C.C.C. 401 (N.5)); K. v. Jacksor,
1914, 22 C.C.C. 215 (Alta.); Re Paul, 1912, 20 CC.C. 161 (Alia.).

However, it was held in Ontario that the combined effect of the Habeas Corpus
Act 1866 (Can.), c. 45, and of the Judicature Act 1881 {Ont.), ¢. 5, was io give
a right of appeal to the Court of Appecal and “to establish the right of successive
applications”. Re Hali, 1882, 8 0.A.R. 135; Taylor v. Scott, 1899, 30 O.R. 475
C.A.

The virtue of the present arrangement is that we have one clear provision
in the Criminal Code: we abolish all the differences in doctrine and the accused
can make an application to an individual judge. If he is turned down by that
judge, he can then take his case to the Court of "Appeal, in which court
there is provision for a quick hearing of his appeal.

_ Eon., Mr. KINLEY: Could you not give him twe chances? If one. judge
turned him down, let him go to anolher judge, and if he is again turned down,
that would end the matter?

Hon. Mr. Garson: I suppose that could be done; but my objection to such
a course is that I think it is reprehensible that trial judges, equal in status and
acting on the same court, should sit in effect as an appeal judge from a finding
of their brother judge.

The CHAIRMAN: It is putting a penalty on poor selection, is it not? For
instance, if I am lucky I may pick the judge who is inclined to say “yes, there
is an issue here;” but if I am unlucky I pick a judge who says “I don't think
there is an issue here,” Why should I not be permitted to ge down the line
until I come to a judge who finds there is an issue?

Hon. Mr. Roepuck: The difference is that one judge has found the issue,
while the other has not.

- “Hen. Mr. Garson: Take the ordinary case, what would be your reaction
i we suggested that if upon being non-suited by Judge A, you could go on
1o have your case tried before Judge BY

The CHAIRMAN: But Mr. Minister, this is not a trial.

Hon, Mr. Garson: I know it is not a trial, ’

The CHalrMAN: This is only as to leave to have a trial of an issue.

Hon. Mr. Garson: That is true. -

Hon, Mr. ROEBUCK: Even suppose we go along with you, what justification
iz there for what you have sald about giving an appeal to the crown? Why
should not the crown produce the bedy whenever a judge says it must? It
has always had to in the past The worst feature of this provision is the
giving of an appeal to the crown; that is much worse than taking away the
anctent right of going from judge io judge, which I think has been far over-
stated in this argument so far. If an appeal is made to one judge, and he
finds there is any grounds at all, by all means hear the issue: and cobviously,
when there is no possibility of a case being made, the judge will refuse the
application. Let us have an appeal, if you insist, so far as the prisoner or his
counsel is concerned, but why give that right to the crown and keep a man
in jail when the ingquiry ought to be on its feet, and a judge says it ought
to be on its feet?

Hon, Mr. Garson: Well, Senator, 1 have never heen one of those who
subscribed to the view that in waking our legislation we should do so upon
the assumption that the Crown is not conscientious and fair, or that the judges-
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are not competent and just. Surely in a matter of this sort the questioy
as to whether a writ shall be granted or not is a question which is to be dis;
posed of by the judgment of the trial court. If & conscicnable view by the
crown is that a ceriain judge is manifestly wrong in what he has decid-:d‘:
what is so reprehensible in asking an appeal court to pass upon it? . "

Hon. Mr. Roesuck: What is so reprehensible in producing the b-()dy
whether the judge is right or wrong? :

The CHAIRMAN: It does not free the man,

Hon., Mr. Garsox: No. :

The CHAIRMAN: You have a trial on thc merits as to whether the man |3‘
properly in jail or not.

Hon, Mr. RogsUcK: If ope judge, be he ihe weakest judge on the bench,
believes there is grounds for an inquiry into the imprisonment of a subject,.
what is reprehensible in an inquiry? -

Hon. Mr. GArson: Senator, has it been your experience that it is the:
weakest judge on the bench to whom applications of this sort are sometimes >
made? A

Hon., Mr, RoEsuck: No, I certamly will net agree with that at all, .

The CHAIRMAN: The weakest judge is not necessarily the most humane.

Hon. Mr. Rogeuck: If I have an application which is weak in any respect,‘a
I do not hesitate to go to the strongest judge on the bench.

Hon. Mr. KiNcey: I recall a case in which the government was speedmg
a man’s leaving the ¢ountry. When he got as far as Nova Scotia an application,
was made to Judge Melish and he issued a writ of habeas corpus. The case-
got some publicity, and it was stated that he was a strong judge, as very few
judges would have done so. . i

Hon, Mrs. Hobces: What happened to the corpus? Cor

IHon. Mr. KiNLEY: They did not get him out of the country. The case I
have in mind was that of a man who belonged to a certain religious group. ‘

The Crammmax: That ig the Verigin case.

Hon. Mr. Roesuck: There have been other cases in which the immigration
department officials were hustling somebody out of the country, and an appli-
cation resulted in an inguiry being held. Of course the results are not always
in favour of the prisoner, but they bring about a public inquiry and a judicial
decision.

The CHAIRMAN: Is there anything further that you wou]d like to say cn
this point, Mr. Minister? .

Hon. Mr. GarsonN: No, Mr. Chairman.

The CHAIRMAN: Those are all the seclions we need your help on. On
behalf of the committee may I thank you very much for the aSblStanEe you
have given us.

Hon. Mr. Roeruck: And may I echo that vote of ’chanks, Mr. Minister.

Homn. Mr. Garson: Thank you, Mr, Chairman and Honourable Senators.

Whereupon the committee adjourned.



MINUTES OF EVIDENCE
THE SENATE
. Orrawa, Thursday, June 3, 1954,

The Standing Commitiee on Banking and Commerce, to whom was referred
3l 7, an act respecting the criminal law, met this day at 11 am.

Hon. Mr. HAvDEN in the chair.
The CHATRMAN: I will now call the meeting to order.

. Hon. Mr. VIEN: Mr. Chairman, Mr. MacNeill, the Law Clerk, and the
“hief Translator have considered the French translation of the Criminal Code
.3i1l, and we now have a list of amendments to the French version which have
seen carefully checked, They are perhaps not very material, but we consider
‘hem necessary to bring the French version of the new code into line with
he present code,

The CHAIRMAN: Do these amendments relate to any of the subsections
w¥hich we have not yet dealt with? _

Hon. Mr. Vien: No. I would suggest, however, that these amendments
e made to the French version in order to bring it into line with the English
version. .

The CHAIRMAN: Do they mainly have to do with the definition section?

Hon, Mr, VieN: Yes. In the first place, we prefer to use the word “droit
riminel”, because our province imposes penalties for various infractions of
arovincial legislation—we call that “droit pénal”. It should be “droit criminel”;
that is the way it has been in our French statutes since Confederation. There-
fore, we suggest the substitution of the word “droit criminel” throughout the
statute. :

There is also the maiter of the alphabetic order in which the subsections
are identified. In the French version the numbers have been suppressed.

Han, Mr, GouIN: What numbers have been suppressed?

Hon. Mr. ViEn: In Section 2, for instance, which is the definition section
in the English version, each definition is identified and all the subsections to
that section are numbered. In the French version the numbers of the sub-
sections have been suppressed. You will observe in section 3 that paragraph
2 of that section 2 has been referred to as subparagraph 32 of section 2; but
there is no subparagraph 32 in the French version because the numbers have
been suppressed. We restored these in keeping with the English version, in
arder that there may be a subparagraph 32 to which we may refer. We have
very carefully checked the French version, and I move that this amendment
which indicates by numbers the amendments to the French version be adopted.

Tion. Mr. Gouin: Mr. Chairman, I have the greatest confidence in my friend
Senator Vien, and I am quite agreeable 1o the amendments which he has just
explained, but we have not seen the text of his report.

Hon. Mr. VIEN: I ghall leave it with the chairman., My purpose in moving
it now is that I am leaving for Montreal this afternoon and should the committee
it tomorrow, I wanted to have the report before it. T1f my honourable and
learned friend, Senator Gouin, would like to read these amendments through,
or if any other member wishes to peruse them, I certainly have no objection
at all. .
- 149
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Hon. Mr, Harg: I would likée to ask how this proposed change in the Frenen
version came about,

Hon. Mr, ViEn: When we passed Bill O last year, we sent both English and
French versions to the House of Commons, Amongst the {ranslators for that
house there was a difference of opinion, as there sometimes is among wealj
informed people. The difference of opinion was to the use of the exXpression
“droit pénal”, which pleased the Housc of Commons better than “droit crime-
mel”. But it must not be forgotten that “droit pénal” covers not only crime
but penaities imposed for offences as passed by various legislative bodies, and
not referred to in the Criminal Code. Therefore, we restore the word “droit
criminel”, because we are dealing with crime, and not with penalties imposed
generally by provincial legislatures and other bodies.

I may say that I have consulted the Superintendent of the Bureau for
Translations and the Assistant Secretary of State, and I am authorized to say
that they will come and explain the amendments if the committee wishes them
to do so.

The Deputy Minister of the Secretary of State Department, which depart-.
ment has jurisdiction over the Bureau of Translators, and the Chief Translator )
have both agreed that this form which I am suggesting is better than the one

in Bl 7.

Hon. Mr. BOUFFARD: There is no doubt about that.

The CHamrman: Then we will hold these for the present. We are not in
the position where we have to complete the Criminal Code today or tomorrow.
We can finish it next week just as well. The proposal today was that we
consider particular sections that have been left standing for our consideration.
The first one of those is section 9 dealing with contempt of court. You will find
that on page 10. .

Hon. Mr. Rogpuck: Mr. Chairman, may ¥ deal with that? I shall read the
section as it stands now in hill 7:

9. (1) Where a court, judge, justice or magistrate summarily con-
viets a person for a contempt of court and imposes punishment in respect
thereof, that person may, with leave of the court of appeal or a judge
thereof, appeal to the court of appeal

—observe the words “may, with the leave of the court of appeal . . .”
(a) from the conviction, or
. {b} against the punishment imposed.

(2) For the purposes of an appeal under subsection (1) the provi-
sions af Part XVIII apply, mutatis mutandis.

I think everyone is sufficiently familiar with the subject to realize that that
requires, in the case of contempt of court, the appellant or proposed appellant
to go first to the court and ask for the leave to appeal and in doing so he must
argue his whole case because that is the only ground upon which he ean ask a
judge to allow him to appezl. So, you have made a double-headed affair to no
purpose, and I would like to reinstate the law as we framed it in Bill O, and so,
Mr. Chairman, 1 have drawn up an amendment. Let me read my suggestion.
I have the pleasure and honour to be seconded by my honourable and learned
friend, the gentleman to my right, Honourable Senator Gouin, and he moves
this with me. . . :

Moved that the ‘entire section as it stands in Bill 7 be struck out
anc} the following substituted therefor, that is to say that the wording
as 1t appears in Bill “O™ as passed by the Senate on December 17, 1952,
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section 8 {2) of that Bill with the exception only that in subsection (3)
in the first line after the word “judge” insert the words “justice or
magistrate” so that the section shall read:—

. Now, that little amendment there, adding the words “justice or
nagistrate” . . . )

The CHAIRMAN: We do not need that, for the reason that we are dealing
rith section 8 in the bill before us. If we are going to amend if then we move
1n amendment to the bill; we are not dealing with any amendment to Bill O.
: Tjon. Mr. ROEBUCK; That is right. I am merely pointing out te you that
15 between Bill O and the bill before us that there is a difference in the wording
s the clause. . I do not want to follow {he text slavishly because I see a defect
n that section, and the defect I see is that the first time the enumeration says
‘the court, judge, justice or magistrate”, whereas the second time if says “with
eave of the court of appeal or a judge thereof” leaving out the words “justice
r magistrate”. :

Mr. MACNEILL: Mr. Chairman, I understood when we drafted that section
last year that the justice or magistrate had no power to convict for contempt
+f court committed outside the court, and that is the reason for the difference
‘in the wording of the two clauses. Under the common law a justice or magis-
trate has no authority to convict.

Hon. Mr. Bourrarp: I think they have in the province of Quebec. .

Hon. Mr. Rorxsuck: Well, T would rather risk a mistake by putiing those
~words in— . - .

Hon. Mr. Bourrarp: So would L

Hon. Mr. ROEBUCK; —than to risk a mistake by leaving them out. Anyhow,
[ shall read the section as I suggest that it should read. _

(2) Where a court, judge—now I add justice or magistrate—

summarily convicts a person for a contempt of court coramitted in
the face of the court and imposes punishment in respect therecf, that
person may appeal against the punishment imposed . . . .

(3) An appeal under this section lies to the court of appeal of the
province in which the proceedings take place, and for the purpaose of this
section, the provisions of Part XVIII apply, mutatis mutandis. '

Hon. Mr. EvLes; Would you then have to get consent?

Hon. Mr. Ressuck: No, 1 have left oul consent. We go back to the old
section, which we approved, after a great deal of thought and care and con-
“sideration, last session. I do not give appeal against a conviction for an offence
created in the face of the court, because if you do, you run into all the diffi-
culties that the Minister of Justice fried to describe to us. The judge must
have control of his court, and he cught to be able to send a person put and
“tell the guards to lock him up and keep him there until he behaves hirmself.
There is no reason why, if an offence is committed in the face of the court and
some sentence, perhaps thirty days, is imposed, perhaps much greater than
, that, he should not have an appeal against sentence, and whether he gets out
in the meantime will depend on the good sense of the judge to whom he applies
for bail. It was thought out. We had it all arranged properly last time, and
1 feel that they made their changes across in the Commons without considering
_ the situation as fully as we did and so I move we go back to the law—

The CHAIRMAN: They certainly watered it down.

\ Hon. Mr. ROEBUCK: They watered it down with. this “getling consent”,

. which is utterly unnecessary; and it is more than unnecessary, it i3 objection-
abie. o : c :
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. Hon, Mr. MacDonarp: They also widened it. .

Hon. Mr. RoepUCK: And they widened it at the same time. They restricted -
it by making this getting consent, and they widened it by allowing an appeal
in the face of the court against a conviction, although we had given it only ag .
against a penalty. I am satisfied that we were wise at that time. And, nnt.
withstanding what ¥r. MacWNeill says, unless we go into it a little more care-
fully to be perfectly sure the magistrate is not included in that section—

The CuammMan: Certainly a justice of the peace in Ontario has no power
to commit for contempt. Neither has a magistrate if it is not in the face of -
the court. -

Hon. Mr, Rogpuck: What about Quebec? o

The CHAIRMAXN; We are not conferring jurisdiction anyway. We say, if
we have jurisdiction, it is subject to these things, so we are nof doing anything
very terrible, .

Hon., Mr. Roesuck: It will not do any great harm if we give them that
power.

Hon., Mr. Gouin: I merely want to say I agree with Senator Roebuck. I
think that the {ext that we adopted previcusly was a better text, for the
reasons just explained, than the bill as it comes now from the other place, and
I believe is better also to insert in the paragraph 2 of the present amendment
the words “justice or magistrate™. ]

I am not a eriminal lawyer, but I am under the impression that in Quebec,
in some cases, that will encourage the magistrate to exercise jurisdiction for
contempt of court. '

The CHamrmanN: T am going to ask Mr. MacNeill to give us his opinioen on
that. In Ontario, for instance, we have a justice of the peace whose authorily
is quite limited. We also have a magistrate. I am not suggesting that we
should change the subsection, but I would feel happier if Mr. MuacNeill would
express his view.

Hon. Mr, Beip: As a layman may I ask if evidence of sufficient weight has
been preduced before the committee in regard to this section to warrant altering
the decision reached by the Senate committee when it dealt with this section
in the first instance before sending it to the House of Commons? '

The CualRMaN: I do not think there has been any evidence. There have
been opinions expressed by various people. We gave a lot of time to the matter
before we drafted the original section in Bill O. Certainly the opinions seem
to be almost unanimous, if not unanimous, that there should be a provision for
appeal; that a commital for contempt is quite an arbitrary procedure if there is
no right of appeal. It was just a question then of what should be the form of
the appeal, and we thought it should take the form which we indicated. We
felt that the judge who commits for contempt in the face of the court should
have pretty strong contro! over that court, and that if he convicts then nobody
should be able to review his decision. On the other hand, he might be =z littie
upset by the contempt, the nature of it, and his penalty might be too great.
We thought, in view of that, his decision should be subject to review. In c¢ases
of contempt outside the face of the court we felt that the person charged should
have the same rights of appeal that any other person has in the matter of
appealing from a conviction and also from a sentence.

Hon. Mr, MacDowaLD: My concern is whether these words “justice or
magistrate” might imply that they had the right to convict.

The CHarrman: We are not conferring any jurisdictimi on them by this
section, '

Hon. Mr. MacDonNaLb: What has Mr. MacNeill got to say about this?
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Hon, Mr. RoEBuck: Let us hear from Mr, MacNeill.

Mr. MacNEerL: The section does not confer jurisdiction on the magistrate.
All it provides for is an appeal where he exercises his common law jurisdiction,

The CrairMAN: That js right

Mr. MacNEILL: What I am thinking about is this. Tt may be zll right when
the magistrate has some legal training and he says “I have no jurisdiction
here”. On the other hand, a justice of the peace very often has no legal train-
ing at all, and he may read that as giving him some jurisdiction in matiers of
contempt, which the section does not deal with. It might lead to a good deal of
confusion so far as the justice is concerned. -

Hon, Mr. MacDonaLp: And it might reguire clarification by a court,

Mr. MAeNEILL: Yes, proceedings would have to be taken to clarify the
situation, Senator Bouffard has said that the magistrate hag that jurisdiction
in the province of Quebec. I do not think ha has in common law provinces,

Hon. Mr, AskrTiNg: Could Senator Bouffard cite his authority for stating
that the magistrate has got that authority in Quehec? :

Hon. Mr, BouFrFarp: We have a code of procedure which authorizes it,
In the case of civil law, the Justice of the peace in Quebec has practically no
jurisdiction, but the magistrate does have that right. But we are not giving
anybody any jurisdiction here, i

Hon. Mr, AsertINg; It might be confusing, and the Justice of the Peace
might say he had authority.

The CmatamMan: I suggest that we strike out the word “Justice,”

Hon. Mr, RorsBuck: I would suggest that we refer the matter {o our law
counsel and let him thoroughly investigate this. It is only a small thing, as
far as my own thought is concerned. We want to make it as perfect as we
can and leave no loopholes that anybady can pry into in the other court. If
you will, let us pass the general amendment.

The CHAIRMAN: Mr. MacNeill has said that in his view, certainly in the
commen law provinces the Justice of the Peace has no authority to conviet
for contempt of court outside the court. Now, if we refer it to him, I
" gather that it is still going to be his opinion. .

The CHaIRMAN: T suggest that the word “Justice™ should be struck out.

Hon. Mr, RoEpUCK: Well, you de that in the copy before you, then, please,
That is right, is it not, Senator Gouin? .

Hon. Mr. GoUIN: Yes.
Hon, Mr. ROEBUCK: Then we are reédy for the guestion.

Hon. Mr, Macpoxaup: I think the law clerk should be given a littie time
to copsider the wording of this, It may be that a magistrate in the province
of Quebec only has this jurisdiction: he may have that jurisdiction; and the
law clerk may be able to word it so that it would be clear that it is just the
magistrate of the province of Quebee.

Hon, Mr. VieN: If we sit next week, why not let this matfer stand and
refer it to him? - : :

" The CHAmMMaN: This amendment stands for the opinioﬁ of our law clerk
on whether or not the word “magistrate” should be included in the propoz_sed
subsection (2). - _ .

.Hon. Mr. ROEBUCK: Do we not pass the general principle of it? We are
all agreed, are.we not?-
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The CHAIRMAN: That is the way I put it, senator.

Hon, Mr, RoEuck: Just on that one point? :

The CHarrnian: Just on that one point. Is it the plea:,ure of thp committee
otherwise that the form of this amendment should carry?

Agreed to,

On Section 25—Protection of persens acting under authority.

The CHAIRMAN: I have Section 25 noted here, but I think we approved
an amendment to that last time, and I think we should carry the section,

Hon. Mr. ROoEBUCK: I have an amendment to that, gentlemen.

The CHAmMAN: We received an amendment last time deleting subsection
(3} and adding a new subsection (3), and also’ subsection (4). That is the
section dealing with the apprehension of some person atiempting by flight to
escape arrest. The proposal of the minister was to add something that was
in the present Code, but in the drafting somehow or other it was omitted, and
I understood that the committee last time approved of those amendments,

Hon. Mr. RoEBuck: No, it was the amendment T asked to have stand.

The CHarrmMaN: No; if I might quote the honourable senator against him-
self, but not hold it against him, unless he wants to change, he sald last ’ume,
“I didn't understand that when I objected originally.”

Hon Mr. Rogsuck: I didw't understand it.

The CHalIRMAN: I took you io mean that you were approving of the pro-
posals, because they were merely restating the present law. If you want to -
change that position—fine.

Hon. Mr. Roesuck: I do not want to change that p051t10n, because I did
not take that position,

The CHaRMAN: The record will be there to suppart what T said.

Hon, Mr. Roesuck: Wel], that may he so. T did not know that was the
old law, but that does not mean that I approve them. There is a whole lot
in the old law that I do not apprave.

The CHAIRMAN: You gave the greatest expression of acquiescence, and
when you are acguiescing you certainly indicate it.

Hon. Mr. BoeEsuck: Well, if I acqmescpd then I wish to withdraw that
acquiescence now.

‘The CHamrMaN: You certainly may.

Hon. Mr. Roesuck: I appreciate the difficulty of the approach to this
particular section, and I am going to move this amendment to section 4.

Hon. Mr. Howasap: Let us have the minister’s wording first.

The CHatrRMaN: Clause 3 was struck out. The two subsections that are
added to section 25, are as follows: : :

{3) Subject to subsection (4) a person is not “justified for the
purpose of subsection (1) in using force that is intended or is likely to
cause death or grievous bodily harm unless he believes on reasonable
and probable grounds that it is necessary for the purpose of preserving
himsel or any one under his protection from death or grievous bodily
harm. :

Hon. Mr. Rorsuck: I appreciate that; there is no question about that
The CHamrMaN (continuing):
{4) A peace officer who is proceeding lawfully {o arrest,. Wlth or
without warrant, any person for an offence for which that. person may
be arrested without warrant, and every one lawfully assisting the peace -
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officer, is justified, if the person to be arrested takes flight to avoid arrest,
in using as much force as is necessary to prevent the escape by flight,
unless the escape can he prevented by reasonable means in a less violent
manner, :

Well, that is exa‘ctly the language of the present section.

Hon. Mr. Rogpuck: Now, my objection te it is that it seems to give complete -
justification {o a police officer to shoot a prisoner who is running away from
him irrespective of the—

The CHamMan: Not only a prisoner, but a person he is seeking to
apprehend.

Hon. Mr. ROEBUCK: A person he is seeking to apprehend, irrespective of
how serious or trivial may be the offence, so long as it ig one of that long list
of offences for which a person may he arrested without warrant. While I
appreciate the difficulty in this matter, I think the right to gshoot, which is the
use of maximum force, should be.restricted only to the more serious crimes.

Hon., Mr. BeausieN: How are you going to know?

Hon. Mr. ROEBUCK: Well, you have to know the crime in the law as it
now sfands. .

The CHamMAN: No.

Hon. Mr. Roksuck: Yes, it is for an offence for which a man can be
arrested without warrant. That is the only time that a police officer is entitled
o use any force; he at least must have in his mind the offence with which the
man is accused. ' :

Subsection 4 of section 25 reads: _ :

A peace officer who is proceeding lawfully to arrest, with or without
warrant, any person for an offence for which that person may be arrested
without warrant, and everyone lawfully assisting the peace officer, is
justified— | :

. . . in wsing forece.

Now T move that the words “for an offence for which that person may be
artested without warrant” in lines 3 and 4 of the subsection be struck out and
that the following words be substituted therefor -(that iz to say enumerating
the offences such as murder, mansiaughter, treason, ete.,)—.-

1 did not have the time or perhaps the ability to list all the offences, 1
am ready to leave it to the department o suy what oftences are serious enough
to permit an officer to shoot a man who ic believed to have committed such
an offence.

The CHalrMaN: I cannot follow the logic of your proposed amendment.
The amendment by the minister says that: :

A peace officer who is proceeding lawfully to arrest, with or without
warrant, any person for an offence for which that person may be
arrested without warrant—

Hon. Mr. Rogruck: Yes. .

The CHaAIRMAN: That gives the category of the offences right away.

Hon. Mr. RoEBUCK: That is a very wide category.

Hon. Mr. BourrFarD: You can arrest without warrant an offender for any
crime at all.
" The CHAIRMAN: That is right.

Hon. Mr. RoEsuckK: Yes, for any crime at all. I want to strike that out
and substitute those offences for which the maximum arnount of force may

* be used. 1T -
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Hon. Mr. VIEN: What is the principle underlying your proposed
amendment? -

Hon. Mr. Rorsuck: Do vou mean how do I divide between the one and
the other? . . .

Hon, Mr. Vien: No, how do you justily your amendment?

Hon. Mr. Roesuck: Do you mean justify the officer using the maximum
amount of force in the case of murder, for instance?

Hon. Mr. VIEN: No: why de¢ you suggest that the wording of the present
amendment be changed and that your wording be adopted?

Hon. Mr. Roesuck: RBecause I submit’ that the use of maximum force to
stop a runaway person should be restricted to serious crimes only, such as
murder, manslaughier, ireason and such other offences as the department
think should be included. They should be specifically stated. '

The CHairMAN: Just let us see what would happen if we add your propoesed
additional general words. In my opinion, we would end up exactly where we
are Now: . _

Hon. Mr. Rossuck: Now wait a minute, Mr. Chairman; hear me through.
You are troubled now with the first amendment I am making?

The CHATEMAXN: No, I am troubled with section 31 of the bill before us.

Hon. Mr. Roesuck: Very true, but just wait a minute. I will proceed.
Following the words “murder, manslaughter and treason™ I continue: and
adding at the end of the paragraph the following words: —

and for any other ofience-—

The Cuatamax: That is exactly the point to which 1 was addressing my
remark. .

Hon. Mr. Rozeuck: That is why I asked you to desist until T was through.

The Cmarradaxn: I had read it; and section 31 seemed to hit it right on the
nose and bring it back exactly as the minister had brought it in.

Hon. Mr. Roesuck: But wait a moment. I continue:

.. and for any other offence for which that person may be arrested
without warrant, in using as much foree as is necessary to prevent the
eseape by flight, unless the escape can be prevented by reasonable means
in a Jess violent manner and unless the force that is used is intended or
is likely tp cause death or grievous bodily harm., -

Hon. Mr. BEAUBIEN: Suppose a man knocks me down, I am not quite dead,
and he runs away—

Hon. Mr. RoppucK: That is assault with vielence,

Hon. Mr. BEAUBIEN: —how dees a police officer know whether the man has
commitied murder or assault?

Yon. Mr. Roesuck: He knows that assault with vielence has been com-
mitted, and that would be one of the offences for which the depariment can
provide the use of maximum force.

The CyamRMaN: Let me point out to you the wording of section 31:

Every peace officer who witnesses a hreach of the peace and every
~ one who. lawfully assists him is justified in arresting any person whom
he finds committing the breach of the peace or who, on reasonable and

probable grounds, he believes is about to join in or renew the breach of
the peace. o

That is the broadest language possible—éarrest without warrant—and it .
takes you back to the minister's proposal. L
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Hon. Mr. Remn: May 1 ask a question about the amendment suggested by
the minister? I uses the word “viclent” which would presuppose shooting.
Could he not acomplish his purpose without being violent?

The CHATRMAN: Suppose he struck a man wilh his night stick on the head
a few itimes; that might be considered reasonably violent.

Hon. Mrs. HobeEs: It depends on who is receiving the blows.

Hon. Mr. Rem: Is ithe word “violen!” generally uscd or is that something
new?

The CHAIRMAN: No:; “violent” is the word used in the code now.

¥on, Mr. Harg: This provision has been in the code a long time, as those
of us who have had long years of practice know. But for my part, I have
never heard a complaint in my city of Winnipeg—angd it is not one of the most
law abiding cities-——that there was any abuse of this provision. I know there
have been several cases in the city of Winnipeg when after a major robbery
or other vicolent crime has taken place a police officer has shot the eriminal in
flight, and in each case the officer has been tried and acguitted.

The CrarmanN: What would happen if a police officer, when he saw a man
trying to escape, had io consider the interpretation of the amendment which
my friend Senator Roebuck is proposing? The likelihood is he would sit
down and censider it for so long that the criminal would escape and the officer
would have done nothing to apprehend him.

Hon. Mr. BuncHiLL: Is subsection 4 in the law now?
The CHAIRMAN: Yes, but it is not given here.
Hon. Mr. BurcHinL: It was deleted?

The CrairMaN: It was not deleted, but for some reason or ofther it did not
get into the original draft.

© 7 Hon. Mr, Govimn: If you will allow me, Mr. Chalrman, T may say ilhat
in what I would call the old code, at the end of section 42—

The CHamrMaN: Section 41.

Hon. Mr. Gouin: At the moment I want to refer to the last words that
Senator Reebuck suggested. I want to be quite frank in stating that to my
knowledze sections 41 and 42 have now been combined. I have in mind the
question of juvenile deliguency. The question was asked the other day about
a boy who might be commititing a mild offence, such as stealing nickels and
dimes from a telephone booth, Is a police officer justified in shooting fo ap-
prehend a boy who may have stolen 80 cents, say? If he is a good marksman
he may kill the boy. It is for that reason that I f2lt a dislinction should
be made between the offences which justify arrvest without warrant and those
which require a warrant. There is provision in this respect in the old code;
it iz found among other places in section 46— do not know the number of
the present section. In section 646 of the present Code—which corresponds
to section 23 in the bill before us—there is a long list of offences for which
arrest without warrant is justified, and ¥ am afraid that it would take pages
to reproduce that enumeration. However, when it comes purely and simply
to the matter of adding to subsection 4, the words suggested by Senator
Roebuck, I think the suggestion is wise. My opinion is that it would indeed,
be fair, because circumstances have changed, We read in the press every day
in cities like Montreal and Taronto of teenagers who do things which are
guite reprehensible, but I say that they must be given a chance.

Hon. Mr. ViEN: Subsection 4 as submitted by the Minister does not allow
anyone to use any greater force than is necessary.

The Cuagman: That is right.
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Hon. Mr. Viex: And should the police officer or anybody assisting the police
officer in making the arrest use more force than is necessary, he would be siyb~
ject to punishment.

Hon. Mr. RoesucK: Than is necessary to effect the arrest,

~ Hon. Mr. BourrFarp: It seemis to me that there are two cases to be con-
sidered here. There is the case where the officer making the arrest is in
possession of a warrant and in that circumstance there can be no doubt
as to the nature of the offenice because it is described in the warrani. If the
offence described in the warrant is of a very minor nature, why should the
police officer be entitled to go to extremes in making the arrest. That is one
. case. Then there is the case of an arrest without warrant for an offerce, and
" ihat creates a little more difficult situation, becausce a police officer can arvest
any person if he finds that person commitling an offence, and that covers any
iype of offence. As I say, that is a little more difficult sitnation. However,
it seems to me that when the police officer has a warrani in his possession
and knows that the offennce iz of a minor nafure, he should not be allowed
to kill. : '
Hen, Mr. Vies: Eilther with or without warrant.

Hon. Mr. Bourrarb: But when he has a warrant he knows exactly what
the offence is, whether it is of a minor nature or of a serious nature. There
can be no doubt in that case at all. It seems to me that there should be a
restriction put upon his right to use extreme force, even to kill, when offences
of a minor nature are involved.

Hon. Mr. EuLER: 1 am not a lawyer; and T just want te put this discussion
. on the basis of crdinary layman's language and common sense. @ think we
have had cases where perhaps a juvenile whe may have done some pilfering
from a fruit stand and then ran away, and I would like to know if under this
legislation is a police officer going to be given the right to shoot that lad when
he is running away?

Hon. Mr. Roesuck: That is what it does,

Hon, Mr. Eviex: Well, I do not like it.

Hon. Mr. Macpowarp; The section has a provize which says unless the
escape can be prevented by reasonable means in a less violent manner.

Hon., Mr. Rozeuck: That is to say if the policeman can yun faster than
the offender.

Hon. Mr. Hatg: That is always a question for the jury. It amounts to the
offence of murder if the jury doees not acguit the 2ccused.

The CHAIRMAN: We had a case recenily in Toronto where there had been
a2 number of break-ins in this particular commercial premises, so police officers
were cheecking those premises particularly each time they went around. One
day, in the middle of the evening, cerfainly after duslk, it was not nightfall,
the policeman found a window open leading to the cellar. Ile went down in
there and heard a shuffling sound and he commanded “Stop, come out with
your hands up or I will shoot”. Instead of doing that there was more shuftling
and packing cases started moving towards him and so be shot several times. -
Well, there was a young lad of fifteen or sixteen in one of the packing cases
who was doing the shuifling and he was killed. I think in those circumstances
the police officer had every reason to think that an offence was about to be
commiited and the people who had deone it were coming after him.

Hon. Mr. RoEpuck: Entirely justified in that case, but that does not apply
to this scctiom at all ' :

The CHainman: Tt is the policeman’s life that is being risked.
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Hon. Mr. Hawe: In Winnipeg, a fellow by the name of Rosmas was out
on bail for having committed robberies. He and three other fellows enlered
an establishment while he was still on bail. Somebody upstairs heard them
rustling around and they telephoned ihe pelice. The police came and as soon
as the police came all of these men ran away. The young man Rosmas ran
around behind a car and shouted: “Look out, I am going to shoot”, and the
policeman shot him.

Hon. Mr. Roesyuck: That is not under this section at all, Senator Haig.

The CHAIRMAN: Everyone seems to be making the assumption that the
police officer is going to go ocul in all cases and pull his gun and shoot to kill.
1 do not think that is the attitude of the police at all.

Hon. Mr. VIEN: It is not our experience

Hon. Mr. Roesuek: No, no, but what we are assuming is that this Code
will justify a policeman under all circumstances to use extreme force in making -
an arrest.

The CralrMaN: It does not justify him under all circumstances, bhut we
have to go a long way with the police officer because he faces dangerous situ-
. ations and his life is exposed. '

Hon, Mr. BourrFagn: I am a little bit puzzled about this, especlally when
the officer has a warrant, knowing that the offence is of a minor nature and yet
he is entitled to shoot, according to this provision, That is the only poini
that I have.

Hon. Mr. Haic: Bul that has been the law right along.

Hon. Mr. EULER: That dees not make it right though.

Hon. Mr, Halg: Those things only happen in very few cases, and where
any did happen the ones involved have all been brought to trial and the juries
found that the police officers were justified in doing what they did. 1 have
not heard of one case where they were not justified.

The CHAIRMAN: Well, if you consider the situation of an officer who has a
warrant to arrest sormebody for some minor offence and that person attempled
to escape, first of ali, I doubt very much if any police officer would use his
gun in those circumstances. Secondly, if he did use his gun and killed the
one he was about to arrest, I would think that most juries would say he used
more force than was necessary having regard to the offence and would not
exempt him from punishment.

Hon. Mr. EULER: What about the case you just referred to?

The CHAIRMAN: In that .case the policeman was justiﬁe&.

Hon. Mr. Bambp: Do all paolice officers carry revelvers in this country?

Hon. Mr. Bourrarp; Nearly all. '

Hon. Mr. BurcHILL: ¥as our experience been such as to justify this change?

The CHAIRMAN: There hag been no abuse of this power at all.

Hon. Mrs. Hopces: My understanding is that all police officers in this
couniry-do not carry guns.

The CHaRMAN: No, they do nol.

Ton. Mrs. Hobces, Senator Bouffard says that most of them do. My
understanding is that most of them do not.

The CHAIRMAN; Police officers on duty at night time carvy arms.

Hon. Mr. Baigp: I do net think municipal officers carry arms, though.

The CHAIRMAN: Yes, they do.

Hon. Mr. Bamrp: In any event, those who do carry revolvers are men who
arc highly trained and thovoughly efficient.
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The CHamaMaN: We have to give the police officers certain powers and
certain protection. We may run inte a poor police officer the same as you run
inte poor citizens, but we cannot legislate in relation to these particular cases.
We have to cover the situation generally.

Hon. Mr. EULER: We just have to hope that they will use their discretion.

The Ciamrnian: All of this is based on past experience. I have not found
any reckless use of arms by police offlicers anywhere,

Hon. Mr. Eurer: Take the instance of this lad who pilfers from a fruitstand
and then runs away—I think that the police officer under this legislation cer-
tainly has the right to shoot him. -

The CHAaIRMAN: First of all, he has not the tight {o shoot him.

Hon. Mv. EuLER: That is what I want to know.

The CHatrMAN: It is a gquestion of whether the apprehension of that person
could be made by a less violent means. '

Hon. My, MacpoNaLp: You must remember this, that every policeman who
is carrying a gun knows that if he uses that gun when it is not necessary to
uge it, and kills a man, he is subject to be charged with murder. That is very
foremost in his mind. )

Hon. Mr. Fyree: I say it is up to his discrefion.

Hon. Mr. Macponald: I know, but he knows what he is up against. He
knows that if hie shoots and kills 2 man he is going to be {ried for murder.

Hon. Mr. Viex: If T am not rushing teo much, I would like to move “that
the amendment submitied be adopted”.

The CHanaaN: Submitied by the Minister?

Hon. Mr, VieN: By the Minister—namely, that scction 25 be amended
by deleting clause 3 and substituting a new clause 3 and adding clause 4 in
terms of the text submitted by the Minister.

The CuaIinvaN: What is the view of the committce? Those in favour?

Contrary? . . .

Hon. Mr. Roesuck: I have called the attention of the committee to what

seermns to me to be important.
~The CrHaramax: The discussion has been uselul, too. :

Hon. Mr. BornucK; If the commiitee, after hearing what I have said and
after what Mr. Gouin zaid and what Mr. Bouffard said, aud my friend here,
Mr. Euler, wishes to carry it, it is perfeetly all right.

Hon. Mre. Vien: I would like to say on this that we are very gratelful to
Senator Roebuck for the light he has thrown on this section, and if our
experience proves ithat further amendments shouild be necessary, he will not
fail to bring the matter up again,

Hon. Mr. Roeeuck: Yes. All right.

Amendment agreed to.

Section as amended agreed to.

The CHATRMAN: We now run into section 52, which we have considered
before in relption to sections 365 and 372. In the meantime do you want to
dispose of section 150, relating to crime comics? Some objections were made
by Senator Roebuck. Have you any objection now to section 150, Senator
Roebuck?

Hon. Mr. RoEBUCK: We had a discussion on it, and I still see sorae difficulty
in connection with it, but it has been minimized in the discussion; and further-
more, I found it impossible to come to any conclusion myself with regard to
an acceptable amendment. So I think we had befter pass it
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The CHarenan: All right. Then, section 1503, in the form in which it
appears in lhe bill, is approved. _

Hon. Mr. Goumn: I wanted {6 make a remark concerning clanse B8.

The Cuamnian; 1 will get back to 68. We have adopted 150.

The other two sections that stood, cuiside of lhese suving clause SCLthl'lb,
are Nos. 690 and 691, dealing with hcaberm COTPUS.

Hon. Mr. Rorpuck: Let us take them in order. With regard to sectlon 52,
dealing with sabotage, we have discussed 1t ad mauseam. FEveryone here
knows exactly what the objections are and I expect you are going to carry it.

The CHAItMAN: You mean, in the form in which it is?

Hon. Mr, Roesuck: Yez . . . You are not so sure?

Hon. Mr, EvLer: I am against it.

The ChairMan: If the commitiee wish to deal with these Lhreoe soctions
we can let the habeas corpus sections stand until later.

Hon. Mr. Hate: There are sections 52, 365 and 372. Let us clean up the
other ones first, .

The CHAmRMAN: Let us deal with 630 and 691.

On section 690—Successive applications for habeas corpis not to be made,

On section 691-—appeal in habeas corpus, etce. _

The CHATRMAN: The point in connection with sections 690 and 691 was
the question of habeas corpus and the present procedure in relation to hebeas
corpus. That is, you apply for habeas corpus, asking the person—be he
sheriff or jailer or whoever he is—who is holding the particular individual, if
the judge makes the order, the order is Lo deliver the body to such-and-such
a place at such-and-such a time, and then there is inguiry whether the man
is legally or illegally being detained. Under the present law as it stands you
can apply to a judge for such an order, and if he does not give it to you you
can go and rap on the deor of another judge, and yon eilher get such an order
beicre you exhaust the panel of judges, or you exhaust the panel of judges
and that is the end of your search. In addition to that, in criminal mattors
there is a right provided for habeas corpus in the Supreme Court of Canada
Acl under which you can go to a single judge for habeus corpus, and if he
refuses yvou, youu have the ripht of appeal to the full court.

Hon. Mr. Bourrarp: I think vou have the same provisions, in so far as
the court of appeal is concerned, in Quebec. .

The CHATRMAN: You have not in the court of appeal in Ontario.

Mr. MacLeon: I do not see how they can legislate in relation to eriminal
law,

Hon. Mr. Bourrard; But in rclation {o civil matters,

The Crammax: This is the criminal law we are talking ahout. 'The two
sections in the amendment before us substitute the provision for appeal in
licu of your shopping around from one judge to another, in the original
instance, and also gives right of appeal to the Crown. If I may be permitied
to summarize the discussion on the last day, 1 would think the feeling the
last time was that the Crown should not have the right of appeal. The
reasoning seems to be this, that when you apply for an ovder of habeas corpus
in these circumstances, guestioning the legality of the order or authority
under which the man iz being detained, if -vou get the order all you are
getting is, you have to be heard to present your case, for and against; and
at that stage it seemed to be the feeling of the committee that the hearing
should take place, if there is any question about ’Ehe legality of the man’s
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deteniion, and that the Crown is not being prejudiced al all by being calleg
upon to show cause why the man should be detained, and that they should
not be permitted, by being given a procedure of appeal, to embarrass the
party applying—

Hon. Mr. Roesuck: Has not that always been the law?

The CHafrMAN: But these two sections would permit the Crown to have
an appeal at that stage, and we think the position of the Crown is amply
protected, because they can appear on a hearing, and if they justify the deten-
tion, that is the end of it. As fo what the view of ihe committee was on the
present provision, as against the provision of an appeal here, I think maybe
on balance the committee felt it was a more crderly thing, if you applied for.
an order and were turned down, lo ap‘peal, rather than just visit another
judge.

Hon. Mr. ASELTINE; Even with this section as it stands you can still shop
around? ’

The CHaemaN: No. You have the right of appeal.

Hon, Mr. AsenTINE: You have to appeal.

The CHaARMAN: That is right.

Hon. Mr. MacpoNaLD: Is an amendment proposed?

The CHaIzpMAN: In view of what I thought might be the attitude of the
committee I asked Mr. MacNeill to prepare an amendment along that line,
which he has done. May I read it to you: '

That clause 691 be struck ocut and the following substituted therefor:

69i. (1) An appeal lies to the court of appeal from a decision
refusing the relief soughti in proceedings by way of habeas corpus.

(2} An appeal lies to the court of appeal from a decision granting
or refusing lhe relief sought in proccedings by way of mandamus,
certiorari or prohibition. _

(3} The provisions of Part XVIII apply, mutatis mutandis, to appeals
under ihkis seclion.

{4} Notwithstanding anything in Part XVIII or in rutes of court,
the appe=al of an appellant whe has filed notice of appeal shall be heard
within seven days after the filing of proof of service of ihe notice of
appeul upon the respondent and, where a notice of appeal is filed when
the court of appeal Js nol sitting, a special sittings of the court of appeal
shall be convened for the purpeose of hearing the appeal.

The CnainMaX: Under the suggestion contained in this amendment, if
some perscn applies for hebeas corpus on behalf of a man who is in jail and he
is refused, he would have a right' to appeal and he would bhe entitled fo be
heard seven days alter the notice of appeal was filed.

Hon, Mrs. Hopces: I understand, thank you.

Hon, Mr. Bamp: In other words, the person would be delained in peni-
tentiary.

The CralrMaN: He would be detained there unless he could getl an appeal,
bt I would not think he could get an appeal under the circumstances,

Hon. Mr. RoesuckK: May I have the floor for a moment. 1T ilike the old law
much better than the amendment drafied by the Law Clerk on the suggestior
of the Chairman. At least that is from a hasty reading of it. As ¥ understand
it, this allows a person to apply to cne judge. B :

Hon, Mr. HaiGg: Are you talking about the present law?

Now, _is ihe effect of this proposal, Mr. MacNeill, that the Crown would
have no right of appeal?
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Mr. MacNEeiLL: It would have no right of appeal in habeas corpus,
The Caairman: Yes, that is what I mean.

Hon. Mrs. Hovges: May 1, as 2 layman, ask a question? In the case of a
person having to go to the Crown, how long would ihe subject be detained in
jail or prison? What is the shortest period of time?

The CHAIRMAN: To the extent that there is an appeal it must go on within
seven davs after the notice of appeal has been filed. The proposed amendment
takes away the right to appeal to the Crown.

Hon. Mrs. HopGES: I am wondering how long any person could be kept in
detention in such a case,

Hon. Mr. RoEpuck: The drafted amendment allows a persen to apply to
one judge, and if the judge refuses him he can then go to the court of appeal.
The court of appeal may hear the case at once, which would be rapid service
indeed, or it may take seven days. We are asking in this proposed legisla-
tion that the case be heavd within seven days. That is f{o say, the case is
called in seven days but there is no provision as to how long the court shall
take to consider it, and so on. In noint of fact it could fake much longer than
seven days. Seven days is a long time when a man ig in jail. Freedom to the
subjoect 13 a question of from doy to day or hour to hour. The old law has
worked very well. The atlack on it has been overstated; that is, the argument
about a person going from one judge to another, and so on. That could take
place but in actual practice—certainly in my practice—ijt has never taken
place. If there is the slightest scintilla of right, or secming right on the part
of the applicant, the judge says yes, because all he reguires is that the Crown
produce the evidence as fo why this man is kept in detention, and they
practically always say yes. If some erratic judge says no when he ought to
say yes, you appeal to his neighbeor. The two judges may be in the same room,
and cither will decide the matter. My point is that if any judge, let him
be the weakoest on your panel, states that there is sufficient grounds for the
Crown to show why they are detaining somebody, the Crown should show it,
Public oficials should always be ready to show at any time the right by which
thev detain a subject. Habeas corpus proceedings are used, you know, in
a good many cases. We use them in connection with insune persons all the
time., A pearson i3 committed by two doctors withoul any public hearing what-
soever, These two doctors sign a piece of puper and off the subject goes to
the insape asylum, His friends, not necessavily his counsel, run up lo the judge
and the judge grants a habeas corpus and the matler is inquired into at once,

Hon. dr. BourFaRrD: Is this not a civil matier rather than a criminal matter?

Hon. Mr. Rogsuck: It might be civil hut it is under the Criminal Code.

The CHAIRMAN: No, that would be civil.

Ion. Mr. Roesuck: No, there are provisions in the Criminal Code with
repard to the appeal of insane persons.

The CHAIRMAN: Are you not talking about a procedure that takes place
in Ontario under our civil law?

Hon. Mr. Roesuck: Yes, [ accept thal ecorrection. However, where a person
is referred to a psychiatrie institution, and so on, that matter comes under the
code. oo )

The CHATRMAN; A simple illustration would be this. If a magistrate mis-

conceives his authority in a particular case and seniences a man to jall when
he had no authority to do so, application is then made for habeas corpus.

Hon. Mr, Hatc: That bappens.
09711113
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Hon. Mr. RoeBUCK: Yes, it docs happen, and if any judge thinks that o
magistrale has erred in that respect, why should it not be argued? It works
much better in actual practice to allow the friends of the subject to go to
anybady they like and appeal. ' But do not stop a man from going from one
judge to another. I do not mind the appeal. That would probably add to the
protection of the subjeet. Ii would be all right if, when one judge rvefuses,
you could appeal, but do not stop the person from going from Judge A to Judse
B and from Judge B to Judge C. The cbicction to that has been vastiy
overstated; that is, the argument that you are asking one judge Lo hear an
appeal refused by another judge of co-ordinate jurisdiction. You are reully
not doing anything of the kind, but even il you were ii would nol matter if
it involved the freedom of an individual.

The CHAIRMAN: They do in other matfers anyway.

Hon. Mr. Roesuck: Yes, of course they do. ’

Hon, Mr, MacponaLp: What judge do you stop at?

" The CuHairManN: When you run out of judges.

Hon. Mr, Roestek: I would let them appeal from any judge who refuses,
but I would not stop them from going from one judge to another.

The CHAIRMAN: You would have both courses of action?
Hon. M., RoeBuck: That is right. _
The CHaIRMAN: There is nothing like being well armed.

Hon. Mr. Macpowarnp: The citizen of Prince Edward Island is at a dis-
advantage compared io a citizen of Ontario. If a person in Prince Fdward
Island commits the same crime as a person in Ontario he can appeal te three
judges only, whereas the citizen of Ontario can appeal to sixteen.

Hon. Mr, Roepuck: He cannot do so in aciual fact. You go to Osgoode
Hall and you will find that only three or four judges are available, Il might
be hard luck in the case of a Prince Edward Island resident, but do not deny
us that richt in Ontario.

Hon. Mr. Gowum: I support the remarks of %enamr Roebuck. I think the
interested pariy should have the right to go from one judge to anolher, and so
on, althouch most of the time in Quebec the person is told “You have the
right of appeal”. It is a question of interpretation. We say at the end of the
amendment which is before us that the Court of Appeal if it i3 not sitting shall
be convened for the purpose of hearing the appeal. I do not know if I am
wrong, but T am not sure, from this convegue, if it dees not mean that they
should sit on appeal right away, olberwise they might say in June, for
instance, “All right, we will hear this in September.” I think we should add
the words “as soon as possible,” or something similar.

Hon. Mr. RoerucK: Qr “forthwith™.

Hon. Mr. Gouin: “Forthwith.” Otherwise, they could say, “All right—
sitting for September 2nd,” and there would be delay.

Ton. Mr. Macpowaup: The section as amended says that the appeal will
be heard within seven days, or the court will have to be convened within the
seven days. .

Hon. Mr. Goulx: That is my point, that I think we should put 1t that the
appeal should be heard either during the sitting or during the special sitting
within the seven days.

Hon. Mr. MacpowaLp: I thm;; that js what it says.
Hon. Mr. Goumv: The way I read it, T do not think they are obhged to

hear it within the seven days. A
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Hon. Mr. Haig: Mr. Chairman, I know the committee do not like to hear
“lawyers give an opinion on things. ’

Hon. Mr. BuLer: Why shouldr’t they‘?

Hon. Mr. Hatg: But I honestly think, much as I hate Lo admit it, that
the present law works all right.

Hon. Mr. ROEBUCK: Yes.

The CHATRMAN: No doubt about that.

Hon. Mr. Roepuck: T am satisfied.

Hon, Mr. Hare: I think the present law works all right, You are not
dealing with the crime itself at all. You are just saying ihat the fellow shall
be brought before a court and the case shall be heard. Now, T have often been
tehind ihe bars of a jail with a prisoner, and when the guard locks the doors
and goes away, one really feels locked up. And so you are locked up, and it is
quite a long time, I might tell you, after you get through interviewing your
man; and the guard comes back, untocks the door and says, “Mr. Haig, would
you hke to get out?” I say, “Very much.” That experience has always made
me feel that whether the prisoner should be bebind the bars or not, he is not
being let out of jail, except to have his case fried. In other words, he is not
being lei off.

-1 would support Senater Roebuck in his qtatement thal we should go
back to the old amendment.

Hon. Mr. Bourrarp: I have one objection. What happens in the case of
a man who goes to one judge and dees not tell him that the first judge refused
him? It seems to me it is like an appeal from one judge to another without
the one judge knowing.

The CHAIRMAN: There is nothing reprehensible about that, is there senator?
We used to shop around for an interim judgment, ex-parte, do you remember?

Hon. Mr. Hatc: Will you permit me to speak again, Mr. Chairman?

The CHAIRMAN: Yes, of course.

Hon. Mr. Harg; In Manitoba some wvears age we had six frial judges; five
of them had cars, one of them didn’t. Now, if you had a car case, you tried to
jockey the list so as not to have it come before thal one judge, because he
was always against the car owner, no matter if the speed travelled was I0
miles an hour, and the law said 23, So we used .to dodge him as much as
possible, Sometimes we got caught, and had to go to the Court of Appeal
to get it straightened out.

The CHaIRMAN! I suggest that we ds,celtaln which principle the committee
wants, because if you want the prmclple of the present law we are going to have -
1o stand the section and have Mr. MacNeill make us a redrait,

Hon. Mr. Macponanp: Before you decide on the prineiple, if you are going’
to accept the present law or the proposed new law, I think you must decide
whether you are going to allow an appeal, be(,auz,e if we allow the old law
to stand—

The CHaIRMAN: Then there will be no need for an appeal.

Hon, Mr. MacpoNarp: There will be no need for an appedl The Crown
would have an appeal from that decision, of eourse.

Hon. Mr, BeaUBIEN: May 1 ask one question?

The CHAIRMAN: Yes, of course, senator.

Hon. Mr. BEAUBIEN: Supposing you go before all the judges in order tfo
get your prisoner justified as to whether he has been detained properly or nof,
in Ontarin, and you pass them all. In that case, there are no more judges..
Where do you go from there? :
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The Cuarrman: Then you are through, )

Hon. Mr. Roesuck: The point is this, that if you have exhausted the
panel you have gone to all the trial judges and the appeal court Judges, so the
appeal would be of no value after that.

Hon. Mr. MacpoNald: One more refercnce before we decide on accepting
the principle. I think it is quite important in the new law that the case will
be decided on its merits, where there Is an appeal. At the present time, you
go to a judge and you say your man should be let out, and if he says No, that
is the end of it. You go down the ling, and if they all say No, that is the end
of it, and the case on its merits has never been tried.

The CHamman: Well, because no judge thinks therc are any merits.

Hon. Mr. MacpoNaLp: All right, no judge thinks there are any merits, but
there may be merits to it, and if the accused has a right of appeal, as he
would have in the proposed new law, it would then go to the court of appeal
and the case would be tried on its merits as io whether the accused should be
in jail or released.

The Cuarrman: No, that is not the procedure.

Hon. Mr, Rossuck: No, whether he should be heard.

Hon, Mr. Macponarp: ¥Yes, whether he should be heard or whether he
should not, but when he goes to a judge and says, “I want to be heard,” and
the judge says, “No, you can't be heard,” that is the end of it. He goes to the
next one, and that judge says, no, he cannot be heard; but if he has the
right of appeal then he can go to the court of appeal and the merits as to
whether or not he should be heard are argucd. :

The Cramman: The same as they are capable of being argued hefore a
whole series of single judges. The court of appeal judges arc no bhetter than

Hon. Mr. MacooxNan: It would be a hearing before the court of appeal,
and there would bhe counsel for the accused and counsel for the crown; and
the whole question of whether or not this man should remain in jail is then
heard by the court. Then, as the law is at the present time, it can be passed off
without giving the question very careful consideration.

Hon. Mr, Rowkuck: I am perfectly satisfed to give an appeal, go long as
you do not cui off the right to go from cne judge to another. You can have
them both, but if you are going to cut off the right to canvass the panel, as it
is called, in exchange for an appeal, then I am opposed to that change.

The CHarman: After you have exhausted the panel, what is your appeal
from, all the judges or one of thera?

Hon. Mr. Rorpuck: From any one of them.

The Caamman: Then it gets to the court of appeal, and about 18 or 12
or 6 judges, whatever the number might be, have turned down the right.

Hon. Mr. RoEBuck: Then they turn it down, too.

Hon. Mr. BurcHILL: Mr. Chairman, speuking as a layman, from the dis-
cussion this morning it would seem that the law as it is at present works
very well, judging by the comments. Is there any demand for a change by

the Canudian Bar Association, or by any other quarter, that the present systern
should be changed?

Hon. Mr. Roeruck: When the minister was here last time he read a lefter
from a man I had never heard of.

The CHAIRMAN: Mr. Gordon.

Hon. Mr. RoEsuck: He did not describe the man enough to identify him .
to me; he simply said “a man by the name of Gordon.” The minister read .
the letter, and: the letter showed that the man did not understand the sentence.
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Hon. Mr. Bamgrp: We have the case of Al Valmanis, jusl recently, who
went from his lawyer to here and there, and nothing came of it, and the man
is still in jail. :

The CuARMAN: The guestion is whether you want the principle in the
present law as it rclates to habeas corpus continued, or prefer the provisions
in that respect in this bill. Will those in favour of continuing the present
law indicate by raising your hand? :

I declare the vote carried in favour of the continuance of the present
law. We will ask Mr. MacNeill to prepare a draft accordingly, and we
authorize him te do whatever is necessary.

On Section B8—Reading proclamation,
Senator (Gouin raised some question the other day about section 68,

Hon. Mr. GOUIN: Mr. Chairman, my remarks on section 68 will be very
brief. The section commences:

A justice, mayor or sheriff or the lawful deputy of a mayor or
sheriff who receives notice that, at any place within his jurisdietion,
twelve or more persons are unlawfully and riotously assembled together— -

And so on. Specifically, it contains the words “receives notice”, and in the
French version “‘gqui recoit avis”. The old code, as I call it, reads “has notice”,
and in French “qui est averti”. Under the new section the justice or mayor
must receive notice, and as explained to the committee, he is obliged to go
to the place—it might be the Place d’Armes square in Montreal—and read the
riot act. Of course, I am not passing judgment on anything which has taken
place in the province of Quebec; nevertheless, the labour representatives who
appeared before us feli very keenly about this guestion. I do not have all
the facis before me about the Loulsville incident, and I cannot say who was .
right nnd who was wrong, but there was a reading of the Riot Act under
certain circumstances which may not have warranted it.

The people of the labour movements believe that this amendment may
enable some people to abuse what I would call the privileges concerning
the reading of the Riot Aect. 1t is a guestion of legal interpretation. I am
. not an expert in the English language, so on the guestion of interpretation I
must be very cautious, But I see no good reason why the words “has notice”—
or in French “qui est averti’—should be changed to read “reeccives notice’’—
or in French “qui recoit avis”. TUnless it can be explained to me that there
is some real purpose in the change of the words, I would move that section
68 be amended at line 39 thereof by substituting the word “has” for the
word' “receives”. : ' :

1f that amendment were adopted, and the language of the section restored,
the labour people would have no reason to complain. Generally speaking, I do
not think there has been any abuse of the privileges concerning the Riot Act.

Hon. Mr. Bourrarp: What are the provisions under the present Code?

The Crarenan: The present code says that a justice, mayor or sherif who
has notice, must do certain things; and in the bill if he “receives notice”, he
must do certain things. There seems to me to he a marked difference belween
the old and the new. For instance, if a mayor is walking down the street and
ohserves a situation which he. thinks is a riot, he would have to read the
Riot Act: but in the provision before us, his responsibility to act commences
when he receives notice from some other person.

Then we should consider section 70, which gives defence to the behaviour
of a peace officer. It commences with these words:

A peace officer who teceives notice that there is a riot within his
jurisdiction—
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Hon. Mr. Hucessen: Mr, Chairman, does scclion 70 of the oid code
use *has” instead of “receives’”? .

Hon. Mr. Gouin: To the best of my knowledge, it does. s

The CHatRMAN: Yes. Section 94 of the cede uses the words “who has
notice”. The difference between that and the proposed words is that a peace
officer’s responsibility starts when he receives notice wiile under the old section
he would have responsibility without receiving notice from anybody.

Hon. Mr. Hugesszn: As he should.

The CHAIRMAN: That js a matter for {he committee to decide. T amn only
expressing a personal view at the moment.

Hon. Mr. Haws: Is there any great difference between the two provisions?
I thought the minister made a pretty good cxplanation of this section the other
day. I was against him on it when he came in, but after his explanation I
rather favoured it. He dealt with 68 and 70 together, and it scemed all right.

The Craigmax: The difference the other day was not op this question but
on the guestion of it being mandatory that the peace officer shall read the Riot
Act. The discussion the other day was about the circumstances of a peace
officer being given notice and coming upon a spot where nothing was going on,
that he need not then read the Riot Act. The present point is as io whether
we should restore the word “has”.

Hon. Mr. Rem: Does this provision indicate as to whom the information
can be received from? .

The CHairMan: He can receive it from any person, and it is up to him
to decide whether it constitutes notice or just a complaint from a “erackpot”.
The question before is whether the commitice wants to place the mayor or
peace officer in the position of being a self-starter, instead of having to wat
until notice comes o him.

Hon. Mrs. Hopcss: The meaning of the new section is thal anyone could
give notice to the mayor. -

The CHAIRMAN: Yes. But under the present section, i the mayor is walking ;
down the sireet and sees something that would indicate a riot and does nothing
about it, having received no complaint, he could be charged with failure 1o
do his duty. 1t is a guestion of whether you want to burden him with that
responsibility. .

Mr. Harg: I think the amendment is satisfactory.

The CoalrMaN: I think it is too.

Hon. Mr. Bairp: In other words, the mayor can get his information from
anywhere,

The CHAIRMAN: Yes: I thought the ofher question was going to be raised,
as to whether or not we should give him some discretion; my thought the other
day was that we did give him some discrction, but some other senators did
not think so.

Hon. Mr, Hare: The minister felt that way too.
Hon. Mr. HucesseN: I was going to raise that point.
The CualgMaxn: Now is the time to do it

Hon. Mr. HucesseEn: But Senator Gouin is now dealing with another part .
of that sectlon.

The CHAIRMAN: What is the view of the committee as to whether we should
retain the word “receives” or restore the original word “has”?

Hon, Mr. AsetTINg: Let us protect the mayor and leave it as it is.
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The CHaranan: Those in favour of the word “receives” as it oceurs in the
bill, please indicate by raising their hand.
It remains with the word “receives”.

Ion, Mr. HUGESSEN: I was going to suggest in line 43, Mr. Chairman, on
page 24, after the words “approaching as near as safely he may do”, add the
words “and if he is satisfied that such persons are unlawfully and riotously
assemnbled.” It seems to me that those words make common sense because
otherwise, as the section reads, the mayor receives notice thal a riot is taking
place and he may g0 there and see nobody, and yet he is bound to read ibe
Riot Act. - :

The CraiRMax: I have been thinking of that and have this suggestion to
make. How would you go for the addition of the words “if he is satisfied that
a riot is in progress”. )

Hon. Mr. HuGrsSEN: Yes, that is all right, .

The Cuamnax: I do not like the word sguch”., 1 would prefer the words
“if satisfied that a riot is in progress”.

Hon. Mr. Hare: That is good.

The CHAIRMAN: That is in line 42, and the sugeestion is that we insert those
words after the word “do” in that line. _ '

Hon. Mr. BourrFaud: Would you not go a little further and have the words
“rigtouslty and unlawfully” inserted too?

The CHAIRMAN' Riot is defined in section 65 as an assembly which has
begun to disturb the peace tumultously. :

Flon. Mr. Bourrarp: That is true. _ .

The CHAMAN: All those in favour of inserting these additional words.
Against.

It is agreed that these words will be inserted in line 42. -

Now that brings us back to the three sections 52, 365 and 372. 'We may as
well start in with section 52. The guestion is: to be or not to be. That may be
one of the questions, to be or not to be, as far as the saving clause is concerned
in the offence of sabotage.

Hon. Mr. Hale: Mr. Chairman, it Is now 12.30. Do you think we are going
1o be able to finish this today?

The CHaIRMAN: Not before one e'clock at any rate.

Hoa. Mr. Hate: Then, Mr. Chairman, I would move that we adjourn,

The meeting adjourned to the call to the chair.
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THY SENATE
OtTawa, Wednesday, June 9, 1954,

The Standing Committee on Banking and Cominerce, to whom was referred
Bill %, an Act respecting the Criminal Law, met this day at 11 a.m.

Hon. Mr. Hayden in the Chair. ) '

The CHalaMAN: (Gentlemen, we have a quorum. There are several things
that we have to tidy up in connection with the Criminal Code. 1 think when
we adjourned last time we had approved in principle as to what we were going
. to do with the sections dealing with habeas corpus, and we left it up to our

Law Clerk and Mr. MacLeod {0 settle on the language of the proper amendment,
“Have you done that Mr, MacNeill? : . .

Mr. MacNewLL: Yes, sir.

The CHAIRMAN: That is in reference to ¢lause 630—successive applications
for habeas corpus not to be made—and clause 691—appeal in habeas corpus,
ete.—which we were discussing. . ' '

Mr. MacNeILL: Clause 690 is the clause which changes the law with respect
to habeas corpus and the instruction of the Senate was that the law be put back
as it were to the state that it was before this proposal was made. To do that
we deleted clause 690, but in order to keep the numbering we re-enacted
stbclause 2 as new clause §80. It does nol mean very much hut it does keep
the numbering, and it does not do any harm, so that the new clause §90 will
read this way: _

Nothing in this act limits or affects any provision of the Supreme
Court Act that relates to writs of habeas corpus arising out of criminal
matters.

Subclause 1, which goes out, is the clause which prevents what is called
shopping arcund from judge to judge when making an application for a writ
of habsas corpus. Now there is a conseguential amendment, therefore, in clause
690, bacause that clause deals with appeals in habeas carpus, mandamus, cert-
lorari and prohibition, and what we are doing is taking out the provision
for appeals in habeas corpus matters, and we also toke out subelause 3 which
designates the court of appeal as the appeal court where an application for a
writ of habeas corpus must be heard. Now there is no appeal in matters
of habeas corpus. So the neatest way we could do it is to delete clause 691
and re-enact i, and the subclause 1 of the new clause 691 will he exactly
the same as it is now, except that the words habeas corpus will be deleted.
Subclause 2 will be the same. Subclause 3 will disappear altogether.

The CHARMAN: Subelause 1 deals not only with habeas corpus but also
with mandamus, certiorari and prohibition. :

Mr. MacNEIL: Yes, that is what I said, we re-enacted it.

The CHamrRMaN: What I am getting at is, sabclause 3 in present clause
691 would deal with the subject of appeal in relation to mandamus, certiorari
or prohibition.

Mr. MAcCNEILL: The reason that was put in was to make a provision against
a person staying in jail in a habeas corpus application longer than seven days.

171
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The Cuamrman: If you take out the writ of habeas corpus, it means that -
the ordinary criminal Iaw rules will apply in an appeal from prohibition,
certiorari and mandarmius.

Mr, MacNEILL: Quite so,

The CrazRMAN: The first proposal is that section 690 be amended by strik-
ing out subsection 1. That is the eflect of it. Strike cul subsection 1 and
then 690 will simply read as follows:

Nothing in this act limits or affects any provision of the Supreme
Court Act that relates to writs of habeas corpus arising out of criminal
matters. .

Is that satisfactory Lo the commitfee?

Hon. Mr. Rogeuck: May I say, Mr. Chairman, that I have gone into this
matter with Mr. MacNeill and I am quite satisfied with the proposal,

The CraxrMaN: I can say the same thing for myself, Senator.

The amendment was agreed to.

The section as amended was agreed to:

Now with regard to section 681, that has to be amended to conform to
the principle which the Senate laid down last time. The words habesas COTpUS
have been struck out of subsection 1, subscction 2 remains as is, and subsection
3 is struck out. So now you have preserved all the rights, you have main-
tained the present status in relation to habeas corpus and you have preserve
all the other rights provided in section 691. . '

The amendment was agreed to.

The section as amended was agreed to.

The Cratrman: On the contempt section there was something.

Mr. MACNEILL: On the conlempt scction Senator Rocbuck and I were to
geb together, and we did get together. We have agreed that there is no
jurisdicticn and therefore that these words are not necessary in subclavse (2).
50 we would re-enact the clause which was adopted by the Senate last year
as 8 (2) of Bill O. That would read as follows:

9. {1) Where a court, judge, justice or magistrate summarily con-
viets a person for a contempt of court commitied in the face of the
court and imposes punishment in respect thereof, that person may appeal
against the punishment imposed. :

(2) Whkere a court ov judge summarily convicts a person for a
contempt of court not committed in the face of the court and punishment
iz imposed in respect thereof, that person may appeal
{a} from the conviction, or
(¥) against the punishment impaosed.

(3) An appeal under this section lies to the ecourt of appeal of the
province in which the proceedings take place, and for the purposes of
this section, the provisions of Part XVIII apply, mutatis mutandis,

The CramrmaN: The vote of the committee last time was that we restore
_ the provisions in relation to contempt both in the face of the court and outside
the court to the form in which we had setfled therm and in which they had
gone forward to the Commons. What our Law Clerk has just read is incorpo-
rating that language, and if it is your wigh, then a motion is in order {o repeal
section 9 in the bill which is before 03 and replace it. o

Hon.. Mr, Bourrarp: A magistrate has no power to commit for contempt
of court, even in Quebec.
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The CHAIRMAN: We are convinced of that.

Hon. Mr. Kmroey: Under that section, Mr. Chairman, if the applicant is
refused by one judge he can appeal to another?

The CHATRMAN: No: this is contermnpt we are dealing with now. We have
passed habeas corpus, and the way we disposed of it was to restore the old
law as we had agreed on it last time.

Hon. Mr. RoEBUCK: At the last session we agreed we would restore the law
as we bad planned it in Bill O and gent it to the Cormmons. I saw what 1
thought was a defect in it—that we mentioned the justice and the magistrate
in the first section but not in the second, and it scemed to be just an oversight;
bul I was wrong in that.

"Phe CHATRMAN: It turned cut it was not an oversight.

Hon. Mr. Roesuck: It was properly done.

The Cialrnmian: Ay the poet would say, we were “righter” than we thought
we Were.

Ion. Mr. RoEBUCK: And we are still “righter” now; and I am satished
with the section.

The CrairMan: Is it the wish of the committee to repeal clause 9 and
replace it by the clause which has been read?

Eon. Mr. Reip: Has “contempt” itself been defined?

The CHAIRMAN: Well, it certainly is not defined in the Criminal Code.
There are many decisions of the courts which lay down prmmples as to what
constitutes contempt. However, I would not say that even the decisions of
the court are exhaustive.

‘Hon. Mr. Rogsuck; No, they are not.

Hon. Mr. EvLER: What do you méan when you say that a man is beneath
contempt?

The CrammMaN: If you say that to a judge in open court that may be
contempdt.

IHon. Mr. Goutn: It is alse a matter of common sense as to what is meant
by contempt of court.

The CHAIRMAN: There are many decisions, so you have quite a guide.

Hon. Mr. MACDO‘\IALD It will no doubt be discussed in the court of appeal
some day.

The CHEAIRMAN: 1 am sure you will have some jurisprudence on it in the
course of the nexi few years,

Hon. Mr. Rogeuck: We are going to build up a body of law in consequence
of this change in the Cade, )

The CHAmIMAN: That is right.

Hon. Mr. Ross: As T understood it as Mr. MacNeili read i, if conlempt
occurs outside the court the person may appeal from the conviction or from
the penalty.

The CHAIRMAN: Yes. .

Hon. Mr. Ross: Can he appeal from both?

The CHAmMAN: Yes.

Ion. Mr. Ross: That is clear, is it? I am not just sure it was clear that
he could appeal from botl.

The CuarMaN: He can appeal from either one. If he appeals the con-
viction the sentence is not necessarily invelved, because if he succeeds on the
appeal from the conviction nobody cares about the sentence. -°
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Hon. Mr. Roesuck: If the decision is sustained in the court of appeal he

may then want to attack the amount of penalty. '
The CHAIRMAN: Is it the pleasure of the commiitee we carry these sections?
Some Hon. SENATORS: Agreed. '

The CHAIRMAN; Belore we agree o pass all other sections, the only ones
1eft to be dealt with are the three sections with the saving clanses. ' T vefer
to sections 52, 365 and 372, Then there is zection 178 in which there are
certain amendments to be suggested because of a bill that is coming before
the Senate. I thought we might first deal with the three scctions that have -
saving clauses. I should like to toke a minute fo state my position, for [ have
faken a pretty strong position in relation to sections 52 and 372, T have
stated that I am perfectly satisfied with section 365, deating with eriminal
breach of contract, With respect to scction 52, my view as I have expressed
it on a number of occasions is that in dealing with an offence of sabotage
everybody should be on an equal footing. I have been hothered very con-
siderably since the Minister was in here and gave his explanations.

The saving clauses which were added in sections 52 and 372 were acdded
as the result of a very long period of negotiation, and really achieved a
compromise.

Hoan, Mr. CRERAR: With whom?

The CHAIRMAN: With all the various interests, including the various views
expressed in parliament, as well as with the labour organizations of Canada—
I mean the legitimate labour organizations of Canada, who felt that the section
standing without any saving 'clause sort of sincled them out as being the
ones particularly invelved in these offences. )

Hon. Mr, MacDonaLDp: And with the Board of Trade?

The CHATRMAN: Yes, and also discussions with the Board of Trade of
Toronta. :

Now, afier weighing all those things, I still hold ithe same view with
respect to section 52, and, as a matter of fact, I think underneath it all maybe
the mirister does, but a lot of law and other things are brought about as a
matter of compromise, and you get as much as you can get, and a2s much
as you think you will be able to get, and ‘let the future take care of iiself
I am sure if we pass the scctions wilh the saving clauses in them and if
any problem resulted in a case of prosccution in connection with sabolage
ard some workers escaped because of the conviction, and it was a serious
enough case, parliament would right the situation ai once. '

Taking section 52, the only diffcrence I see is that if you had section 52
without a saving clause, and some employees who were operating under a
contract in good standing with their employer suddenly decided they wanted
to go to another plant 50 miles away to join a picket line there, walked off
the job and joined the picket line, and as a result of their doing so the
machinery was damaged, so that apparently there was a prima facie offence
under seciion 52, and a charge of sabotage was laid, well, if there is no saving
clause in that section the Crown’s position, in the first instance, in establishing
a prima facie case is a lot easier; and if the worker goes in the witness box
and says, “Oh, I didn’t intend to do anything prejudicial to the safety, security
or defence of Canada,” the Crown, of course, would have the opportunity
in reply to attempt to prove that he did have some intention, and it would he
up to the jury to decide whether or not there should be a conviction, But
onice you put the saving clause in, then the onus shifts, and instead -of the
accused person, in the first instance, having to raise it as a matter of fact
in defence, the Crown would have to develop evidence as part of its case
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in chief to establish that not only the act of sabotage done was covered by
gsection 52 but also that it was done in circumstances which were prejudicial
to the defence of Canada beyond simply the fact of the man going off his
job to go and join a picket line. It does make the Crown’s case a litile
more difficult, but sabotage is a serious offence, and If it is a serious offence
a person charged with it, I suppose, is entitled to whatever legitimate protection
we think he should have. 'The saving clause is not too drastic. 1 would
have preferred the section without it, but frankly I felt I had to express my
view here, since you know how sirongly I have expressed my opposition
to the section. I am still expressing my opposition {o the section as much
as ever, and think it is wrong to have a saving clause, but you cannot always
get what you want and as far as I am concerned I am prepaved lo meet
the minister's wishes on it and vote for the scelion with the saving clauses in it.

Hon., Mr. CrRgrar: Mr. Chairman, how is sabotage defined?

The CHarMAN: Scction 52 defines sabotage, on page 21. It gives the
definition of a prehibited act, and then in order to constitute the offence you
must de that prohibited act for a purpose prejudicial fo the safety, securily
or defence of Canada.

Hon. Mr. REID: Would that take effect in times of peace and war?

The Ciaiaman: Oh, yes.

Hon. Mr. RoEsuek: Mr. Chairman, may 1 also have the privilege of stating
my position? You have stated yours, and I had stated mine previously. 1
think I am pretty well understeod by the members here as t¢ what my position
is, but I would like to restate it and have it on the recerd. I appreciate the
chairman’s position in coming along in what he understands to be a compromise;
and I quite agree with him that there should be no saving clauses, generally
speaking, but in this section a savings clause is a positive necessity, unless you
- wish fo put the labour unions of this country out of business by eriminal law.
I say if these three sections—and they are all open to the same attack and
all have the same justification—stand, then the labour unions might just as
well fold up. ‘There never was a strike that did not involve the prohibited
acts mentioned in these sections. Without the savings clause, if we are able
to enforce the act, the labour unions arce ocut of business, and may as well
fold up and go home.

Somebody to my left just said “a good job”. That is a matier of opinion,
and my friend is entitled to his own opinion. But I think the majorily of the
people of Canada hold a diflerent view, and see in our labour unions some
very fine forces in this country.

Hon. Mr, Bamrp: And some very bad ones too.
Hon. Mr. Roeruck: That is your epinion, and you are entitled to express it.

At the same time, I don’t know that any of us want to put the labour unions
out of business by criminal law.

Hon, Mr. EuLer: You bhave said that the labour unions might just as well
g0 out of business. Do you mean by that that unless the savings clause, or
clauses, are in the act that no successful strike is possible?

Hon. Mr. Roesuck: Yes, 1 do.

The CHAIRMAN: Senator Euler, may I add this. Senator Roebuck is
perfectly entitled to make his statement and go to the extreme in his description
of the results that may flow from the section, but I would draw his attention
to the fact that section 52 was enacted in 1951 without a saving clause.

Hon. Mr. RoEBucK: But it has not been in force.

The CHAIRnMaN: It has been in force since 1951, and no labour union has
gone out of business since the existence of that section. '
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Horn. Mr. ROLBUCK Section 52 has been in the Jaw since 1951, but it has
never actually been enforced. -

The CHatrmaw: You may say that it has not been enforced bat it has
been in force.

Hon. Mr. ROEBUCK It hasn’t been cnforced because it is 3mpract1cal

The CuammMaN: The existence of that section without the saving clause
has caused no union {o go ocut of husiness.

Hon. Mr, Roesuck: That may be so.

Hon. Mr. Rem: Then why is the saving clause introduced into the section
at this time? -

The CHAIRMAN: Because we are presenting a new bill, and trying to get
agreement between all parties who are concerned with the enforcement of this
tvpe of legislation. And when you are trying to reach agreement, unless you
are prepared to swing ithe big stick and say this is it, it has got 1o develop
as a result of some compromise. That is why I say I am prepared to come
along, and I think the compromisge ig reasonable in all the circumstances.

Hon. Mr. EULER: Are all the parties who are interested in this provision—
that is the labour people, manufacturers, producers and so on——satisfied with
this saving clause?

The CHamgman: When the minister was here the other day he said that
this represented substantial agreement. He also said that they were able to
reach agreement in some instances by submitting three or four choices of a
saving clause to some of the labour organizations and they were asked to select
onc. ‘The various organizations sele I
this one in the sense that they selected it—would indicate that if they had been
permitted o wider choice, they would have thrown them all out and tried io
draft some other type. But to this extent the saving eclauses are acceptable.

Hon. Mr. Eeip: They are a protection to the labour unions.

Hon, Mr. Roesuck: Mr. Chairman, T had the floor and I would like 11; back.

The Cuamaax: You have it

Hon. Mr. RogsucK: I shall re-state my objection. section 52 commences:

Every one who does a prohibited act for a purpose prejudicial to
{a} the safely, security or defence of Canada, or .
{b} the sufvty or security of the naval, army or air forces of any state
other than Canada that are lawfully present in.Canada, _
is guilty of an indictable offence and is liable to impriscnment for ten
¥ears.,
Let me say that I hold no brief for people who do something that is prejudicial.
to the safety, security or defence of Canada; and I don't care whether he uses a
teol or how he accomplishes it. That is treason, or very close to it, and should
be prohibited; and the penalty should be fairly stvong.

T continue with subsection 2:

In this section, ‘prohibited act’ means an act or omission ihat

{2} impairs the efficiency or impedes the working of any vessel, vehicle,
aireraft, machinery, apparatus or other thing, or

(b) causés property, by whomsoever it may be owned, to be lost,
damaged or destroyed.

To interfere with the use of a property or cause it to be lost, damaged or
destroyed, is usually of a miner character and frequently is only a civil matter
- for which one may sue for damages. But there are in the Code sections which:
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prohibit the destruction, the wilful destruction of property. I have no objec-
tion to them. But what I have objection to in this section is hitching up the
onc to the other and so making it a major offenice Lo do what i3 really a minor
act, to bring the sanctity of loyalty tn Canada—the safety and secuvity of
Canada—and hitching it up to the protection of property. I have admitied
many times that I am much more interested in human rights than I am in
property rights, that T am much more interested in protecting people than I am
in protecting some property, but in that I am not unanimous in Canada by any
means. There are those who look upon property as more important than
anylhing else und it is the endeavour— :

The Cuamnan: I would suggest they are few in number, Senator.

Hon. Mr. Rogauck: 1 have the floor.—to weave around the protection of
property, the sanctity—

Hon. Mr. GouIn; Are you speaking against subparagraph (b} only or do
you include subsection (2) in your remarks? Are your remarks directed
against boih subparagraphs? .

Hon. Mr. Roesuck: No, I am not lalking against that, Those are the
exemptions you are referring to, are they? '

The CHAaRMAN: NoO.

Tion. Mr. Roeruck: In subsection (1} of section 52, paragraph (b), it
speaks of the safety or security of the naval, army or air forces of any state
other ihan Canada that arve lawfully present in Canada. What I say with
regard to them is that there should be an act prohibiting something that is
inimical 1o the safety of the army or of those forces which are in Conada
legally, such as the American forces now up north. I am quite satisfied with
prohibitions of that kind but I am net satisfied to tie them to property, to sori
of increasing the sanctity ol property in that way. The two offences should
be tried separately. :

Hon. Mr. Goum: Even in the case of vessels, aireraft and so on?

Haon., Mr. Rogsuck: Yes, decidedly. It is perfectly all right to legislate
against attacking vessels or destroying property of any kind, but to hitch up
the two and make it a sort of treason to interfere with a vessel to my mind
ig all wrong, and I say you have gone too far.

The Cuairman: This is not treason, this is sabotage. You said treason.

Hon, Mr, Roesuck: That is pretty nearly treason. It hitches the idea of
the safety or security of the state up to the protection of the owner of property
and that is what I do not like.

The CHaiRMAN: It magnifies the offence if it occurs under certain condi-
{ions. .

Hon. Mr. Roeeuck: You have it exactly right.

The CHaigMAN: Why should it not be?

Hon. Mr. Reesuck; It magnifies—

Hon. Mr. Rurer; Not unduly.

Ton. Mr. Rorsuck: Yes, unduly. It makes if a matter of a sentence of
ten years if you do something that interferes with the use of property. Let
me give an illustration: If you strike for ilie purpose of stopping a boat sailing
and then the Crown can argue that your purpose to stop the boat sailing was
prejudicial to the safety and of the security or defence of Canada, then yon
have it :

Hon. Mr. EuLgr; Why not?

92711—12
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) Hon. Mr. Rogsuck: The two things should be separated. If you are doing
that for the purpose of prejudicing Canada in time of war, you can make the
offence as strong as you like, but to have this provision in the time of peace
where the purpose is to stop a boat sailing—

Hon. Mr, MacDoxawn: Is the security of Canada in time of peace less
valuable than the security of Canada in {ime of war?

Hon. Mr. Rogsuck: I would think it was a decidedly different proposition.

The CHaIRMAN; It might only go to the malier of sentence.

Hon Mr. Ropruck:; It would go to the matter of sentence——it does always.

The CHAIRMAN: The quality of the act would be the same.

Hon. Mr. Rogpuck: If you follow me you have my objection to it. I do
net expect to have the concarrence of the commitiee but it is not the first
time I have been alone in my statements with regard partieularly to the
criminal law and other things, and I want my position fairly undersicod and
of record. I object to this thing because it is an aitempt to weave around
property the loyalty of people to the state.

The CHAIRMAN: Your position is that these sections should be struck out?

Hon. Mr. Rogsuck: Yes, and I so move,

The CHAIRMAN: 'The motion is that sections 52, 365 and 372 should be struck
out. Is there a seconder for Senator Roebuck's motion? 1 do not think,
strictly speaking, you need a sceonder, Senator.

Hon. Mr. RoErucK: No, I do not need a seconder.

The CHaIRMAN: Well, there is a motion by way of amendment before the
committee to strike out sections 52, 365 and 372. Those in favour?

Ilon, Mr. MacponaLp; To strike out the whole seclion?

The CHAaIaMax: Yes, the whole section. _

Hon. Mr. Reip; The only diffcrence in the seetion A2 before us and what
we had recommended previously is the addition of the saving clause.

The Criatrmax: That is right. Senator Roebuck has moved an amendment
{hat the entire seetions 52, 365 and 372 be deleted.

Hon. Mr. RoEBUCK: But we are considering section 52 only. You cannot
do it that way.

The CEaImMaxn: We can do anything we wish if the majority of the com-
mittee support it -

Ilon. Mr. ROEBUCK: Well, go ahead, do it as you wish.

Hon, Mr. EvLes: He can make his motion as he likes, though.

The CHAIRMAN: Yes, but I had asked him if his motion was to strike out
these three sections and his answer was yes.

Hon. 3Ir. Rorsuck: Perhaps I did, but I took you to mean to ask, did my
argument apply to all three sections. Anyway, my motion now is that section
52 be struck out. .

The CHAIRMAN: Therc is a motion bejore us that section 52 in its entirety
should be struck out. ‘Those in favour? Oppose?

The motion is lost.

Those in favour of scetion 52 with the saving clause please indicate.
Oppose? :

The section was agreed to.

Now gection 365—Criminal breach of contract. ,

Arc you making a motion in respeet to that section, Senator?
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Hon. Mr. RoEBUCK: Yes. May I state my position in connection with section
3657 -

The CHAIRMAN: Yos, : .

Hon, Mr. RoEsuck: I will read the section:

Every one who wilfully breaks a contract, knowing or having
reasonable cause to believe that the probable consequence of doing so,
whether alone or in combination with others, will be
(¢) to endanger human life, '

{(b) to cause serious bodily injury,

{c} to ;expose valuable properly, real or perscnal, to destruction or
serious injury,

(d) to deprive the inhabitants of a city or place, or part thereof, wholly
or to a great extent, of their supply or light, power, gas or water, or

(e) to delay or prevent the running of a locomotive engine, tender,
freight or passenger train or car, on a railway that is a common
carrier, . '

is guilty of .

(f) an indictable offence and is liable te imprisonment for five years, . ..

My point in connection with that is this, that 1 am entircly in sympathy
with legislation which prevenis the endangering of human lives, that prohibits
the doing of serious bodily injury to anybody, that would prohibit the exposing
of wvaluable preoperty, real or persenal, to destruction, and I am opposed to
depriving the inhabitants of a city or place of their supply of light, power,
vas or water and so on. These are all matters which have been legislated on
and which gre properly the subject for more legislation from time to time.

Hon. Mr. Bein: Is there power anywhere else to deal with cases of ‘that
kind outside of section 3657

Hon. Mr. RoEBUCK: Yes, there is, and where it is, they may be applied
without any objection from me. But I would say with regard to this section
that it is wrong to hitch up these things with the hreaking of a contract., They
are nll offences, irrespective of whether or not there is a contract, and it is just
as serious or very nearly as serious when there is no contract as when there
is 2 contract. Contract is a matter of civil law and should be dealt with in
the civil courts, The accomplishing of any of these things that I mentioned
concerns criminal law and should be provided for in the criminal code and
dealt with under the eriminal code, but my point is that there is no necessity
of bringing in this contract business at all into this section. I have my sugpicion
of what the purpose was, and therefore I would strike cut the clause entirely,
because the actual acts are all prohibited, and it is therefore entirely unneces-
gary to bring in this breach of contract. ,

The Cuarman: I would point cut to the committee, although they may
know it already, that in connection with 363 the various offences, the ones .
endangering hwman life and causing serious bodily injury, have been in the
Code since, possi‘bly, 1877, and the other offences—although the draftsmanship
was very defective—that is depriving the inhabitants of a city of light, water,
ete., came into the Code possibly in 1906 or somewhere around there.

Hon. Mr. Rem: Under the present section?

The CHAIRMAN: Yes. But, as I said, the sections in Telation to depriving
a city of gas, water, etc, were so defectively drawn that if they had ever
attempted to prosecute under them the prosecution could net have suceeaded.
The intention was ¢lear but the draftsmanship was bad. So they are not in
the strict sense new sections. They have been there a long time. And it is
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nothing novel or new that you might have a eivil right and there might also
be a criminal responsibility. That principle is as old as organized society,
I would say. You have a eivil right to recover damages for injury to your
pecson or to your property, but the state may be interested in the offcnce too,
and therefore the state provides criminal lows and penalties for that sort of
thing. It is not shocking, it is not novel, and it is not aimed at any particular
group of people. Tt is general law; and it may well be that breaches of
contract in some instances should attract criminal responsibility.

Hon. Mr. EuLER: The clauses to which Senator Roebuck objects have
been in the law for some time?

The CuHAalRMAN: The sections dealing with endangering human life and
with causing serious bodily injury have been in ginee, possibly, arcund 1877,
The portions dealing with the question of contracts in relation 1o the supply of
gas or water came in about 1906, but they were so badly drafted that you could
never have made any prosecutions under them, because they proceeded on the
basis that the breach of contract was in relation to a contract between the
workman and the municipality. Tt is the municipality itself that has the
contract with, maybe, a private gas works for the supply of gas, or it may be
that the muniecipality if it is in business itself, has individual contracts with the
inhabitants of the city; but you have not a contract between the workmen and
the inhabitanis for the supply of gas, so the draftsmanship was such that you
could never succeed in a prosecution. This, however, is properly drawn how
s0 as to cover that type of case.

We have a inotion to strike out section 365.

Hon. Mr. Boss: When we were discussing section 52 you said you were
agreeable to the saving clause there. Are you agreeable to the saving clause
here?

The CHAIRMAN: I have never had any objection to the saving clause in 3635.
The saving clause in 365 is a saving clause giving the workmen the right; if
they are going out on strike when a strike is legal, then there is an exception
made by reason of the fact that they go out on strike when it is legal for them
to strike. They have not, by virtue of that act alone, committed an offence
under section 365, .

Hon. Mr. KIixLey: Senator Roebuck has based his argument largely on the
fact that he is in favour of human rights. 1 hope that everyone here is in
favour of hmman rights as well as property rights, but T have never understood
that among human rights is included the right to damage or destroy another
man’s property. The Criminal Code is for the purpose of regulating society,
and I do rot think that anybody should be given any preference in relation to
its provisions: everybody ought to be on the same basis. Saving clauses have
been added. Tt is a new idea, which has probably been adopted because of
pressure, but I believe most of us are of opinion that it is wrong in principle;
and in justice 1o cvery sentiment I hold, I believe I have the right to vote
against a proposal such as this. I have always got along with labour; I have
been dealing with labour all my life, and I have a great regard for what they
do. Buf this talk about human rights is, I think, over-stressed and perverted
for purpuses for which the principle is not intended. We might as well realize
that a regulated society, one that has some regard for property, for peace and
tor law, is the best society for all concerned.

The CHAIRMAN: We have a motion by Senator Roebuck to strike out sec-

tion 365. Those in favour of that motion? . . . Opposed . . . The meotion is:
lost. '
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Those who are in favour of section 365 as it stands, with the saving clause
in there, will please signify. . . Those opposed . . .
The section is approved.

On section 372—Destruction or damage. _

The CHAMMAN: Section 372: Have you anything to say on that, Senator
Roebuck?

Hon. Mr. Harg: T just want Lo apologize to the commitice beeause a number
of us were not here this morning when the meeting opened, but we weve in
another committee and could not gel away.

The CHaiaMaN: I know. I have already made that statemeni, knowing
how faithful you arc to your duty here,

~ Hon. Mr. Rogsuck: What I have sald in regard to the other two clauses
applies zlso to 372, which is headed “Mischief™:
Every one commifs mischief whe wilfully
(@) destroys or damages property,
(b) renders property dangerous, useless, inoperalive or ineffective,

- T pointed out a long time ago that that would involve and would prohibit
every sirike.
{c) obstructs, interrupts or interferes with the lawful use, enjoyment
or operation of property, :

That is, if you stop any kind of a machine turning around, why, you
would be guilty of mischiel and goodness knows what the consequences
would be.

Everyone who commits mischief that causes actuatl danger to life is
guilty of an indictable offence and is liable to imprisonment for life,

That is to say, you are once again surrounding “preperty” and its use and
enjoyment anc that sort of thing with the most extreme of penalties, a life
penalty, The labour unions, of tourse, raised a row about it, and a compromise
was necessary with them because of their cconomic and political power. But
I cbiect to the whole clause. T have no objection to protecting property but fo
make it a life affair as this thing does is extreme, unnecessary, unwise and
once again, gentlsmen, you will hear ahout it. )

The CHamaMan: I should point out that the life penalty in section 372 is
only provided in relation te the oftence where a person commits mischief that
causes actual danger to life.

Hon. Mr. BoepUcK: Very well. Anyone who commits anything that causes
actual danger to life might well be legislated against. But why hitch it up
with property? Why throw this sanctity around “property” as these three
sections are frying to do?

The CHAIRMAN: Subsection {2) only deals with an act that causes actual
danger fo life, and the penalty is up to life imprisonment. That is the only
place in that section where you have the provision for life imprisenment. You
are hitching the reference of life imprisonment to the property offences under
this section. Well, there is no life imprisonment penalty in connection with
property offences.

Hon. Mr. Harg: It is five years.

Hon. Mr. EULER: The penalty there is life imprisonment in case human life
is endangered. K

The CealRMaN: That is right.

Hon. Mr. EULER: Supposing there is no loss of life—
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The CHAIRMAN: A person does not have io lose his life; it is a matter of
causing actual danger to life,

Hon. Mr. EuLErR: If no actual life is lost could you then, under those
circumstances, apply the penalty of life imprisonment?

The CHaRMAN: That is in the discretion of the judge. The penalty is
anything up lo life imprisonment. '

Hon. Mr., EuLer: I do not think he should have that power.

Hon. Mr., REID: Suppose a man sets fire fo a home knowing that people
are in the home? This man may want to destroy someocne in the home, and
if the fire is caught before ihere is any damage it is still a serious CI’lme

Hon. Mr, MacpoNaLD; It has to be a wilful act.

“The CrAmrMAN: Oh, ves. Now, then, we have the same motion on section
372. ’ '

Hon, Mr. ROEBUCK: Yes,

The CoHammanN: We have a meotion that section 372 be struck out in its
entirety, Those in favour of that motion please signify. Those opposed? I
declare the motion lost. :

What is the wish of the committee? Do they approve of section 372 as it
stands? Mr. MacLeod informs me that in connection with both sections 52
and 372, with the saving clauses, were approved by the Labour Congress,
the C.CL., the Canadian Catholic Federation of Labour, and that no objection
was made by the Board of Trade,

Hon. Mr. Hatg: Question, Mr, Chalrman.

The CnarMaN: Those in favour of the section with the amendments?
Opposed?

. The section as amended was agreed to. .

The CHairnaN: Honourable senators, there is a bill coming fo the Senate
shortly which makes a slight change in section 178 of the Criminal Code.
It is necessary to incorporate it into this Code. The purpose of the amendment
is to ensure tk‘at a racing associalion that has been incorporated in one province
shall not he entitled teo conduet race meetings, with pari-mutuel butmg, on
race tracks ihat It acquires in another province. This amendment is in con-
nection with the supervision given by the Depariment of Agriculture in con-
nection with pari-muatuel belting. They regulate supervision in the various
provinces and i you are operating there and you move over into another
province as well, then the supervision is not going to follow you. Mr. MacNeill
has prepared the amendments in connection with this, which appear at page
61 of the bill to amend the Criminal Code, The amendment is as follows:

Insert immediately after subclause (1) the following as subclause
(2) and re-number the subsequent subclauses accordingly: —

{2) Subsection (1) does not apply in respect of a race meeting
conducted by an association mentioned in subparagraph (i) of paragraph
(¢) of that subsection in a province other than a province in which the
aswciation, before the 1st day of May, 1954, conducted a race meeting
with pari-mutuel betting under the SLlpt.I‘VISlDIl of an officer appointed -
by the Minister of Agriculture,

Hon, Mr, Haic: I so move.
The CHAlRMAN: Al those in Tavour? Opposed?
The amendment was agreed to. : '

The CHalrMAN: There is a consequential amendment to be made at page
62 of Bill 7. In line 19 it is necessary to strike out “(2) and (3)” and sub-
stitute therefor “{3) and (4)".
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Hon. Mr. Bourrard: I so move.
The amendment was agreed {o.
The section as amended was agreed to,

The CHAIRMAN: We have now dealt with all the sections in which there
was any change as against the bill that we zent to the House of Commons,
What is Ieft represents what in cur considered judgment was what the
Criminal Code should contain when we considered it on two different oceasiong
and sent it to the House of Commons. A meotion iz now in order to approve all
the sections which are not contentious and not in dispute, for they are sections
we setiled and the House of Commaons acecepted.

Hon, Mr., Gouin: I so move,
The motion was agreed fo.

The Cnamman: There is one olher matter left, and that is the cquestion
raised by Senator Vien in connection with the French translation. Would Mr.
MacNeill give us a reporl on that?

Mr, MacNEILL: I think Senator Gouin is ready to do so.

Hon. Mr. Goumn: I could do thaf. This matter was referred to me,
although I had no special capacity for dealing with this problem. The amend-
ments before us simply involve a question of form and language. It has ta do
with grammar or syntax. There is only one point. As I called to the attention
of Senator Vien, and also cur Chief Translator Mr. de Montigny, the word
“delivered” in French does not mean “deliverd”, but on the contrary, means
“livré”. When an accused is held under warrant and has been committed for
trial and handed over to the proper authority to stand his trial, it would not
be a very pleasant situation for him not to have his trial and 1,0 stay in jail
until his death. Therefore, I changed the verb. I forgot, I was told, to strike
out the pronoun “en”, which means “from”. It should not read “qu’il en soit
livré™, in the French text,—the word “en” should be deleted. Our chairman
shows me the original draft and I see that I had zlready struck ogut the word
“en”. I do nof know why they called my attention to it again.

Hon. Mr. Haig: The Speaker in the House of Commons referred 1o this
the other night, Mr. Chairman, when he said on the floor that somebody had
made a slight mistake in the translation. :

Does the commiitee approve of calling thtese changes tfo the attention of
the French translator? _ .

Hon. Mr. BeEausien: Did you make a change in the title, and substitute
“criminel” for *pénal”? : )

Hon, Mr. Gouin: Yes. We have used the word “criminel” for fifty vears
in this country. There is no recason in the world why it should be ecalled
“pénal” now.

The CI{AIRMAN For the purpuses of our report which we must make I
assume we have a motion concurrmg in these changes in the ¥ remh translation?

Some Hon SENATORS: Agr(,ed :

The CH&IRM'\N Shall I report Bill 7 with the amendments?

Hon, SENATORS: Agreed.

" The CHaigmaw: Well, gentlemen, we have ended a laborious task which
has gone on for at least two years. I know that I shall heave a sigh of relief,
- and I hope the members of the commitiee will feel that they can breathe
easier now that this job is over.
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Hon. Mr. RoEBUCK: But is it over, Mr. Chairman? Our amendments sfill
have to go to the Comrmons, you know, and must be concurred in by them-
befare the act becomes law, so that perhaps we are nat entirely through., How-
ever, I thoroughly concur in what the Chairman says about the bringing to the
end, or nearly to the end, at least, of this long and tedmuq job, which, never-
theless, has been so highly in the public interest. I do not ‘mind giving ourselves
a litile pat on the back once again for what we have done in connection with
the Code. It is a very much better bill than came to use some two years ago.
I think that is conceded by everybody. The Senate in its review of the bill
brought about further review in the House of Commons, and that review was
all to the good. The House of Commons improved the bill. We improved it
over that drawn by the commission and the officers of the Justice Department,
and they improved it over what we did. Some of the things, however, were not
improvements, but then we have gone over those again and adjusted them; so
that the act now goes cut to the public, but T can assure the senators ibat we
have not heard the last of it. When it is put info actual practice we will know
more about it after it has been in force for a couple of years, than we do now.
The old process that applied to the old Code wilt also apply to this one. There
will be amendments. from time to time, undoubtedly, and you will find that new
sections arc not working as well as we had hoped, or perhaps the older sections
will be open to attack. There is a greater interest in the Code by the public
today as a resuli of the work done by the Senate and which has been done for
many vears previously, I ook forward to a shower of amendments coming to
us, perhaps two years from now. ' '

Hon, Mr. Eurgr: Mr. Chairman, I wish to say that those of us who are not
membery of the legal profession, I think, owe rather a debt of gratitude to
those of the profession for the manner in which they have handled this work so
rapidly and efficiently. I am not going to mention any names, except perhaps
1 should say that a special bouquet sheuld go to the Chairman himself,

Hon. Sexarors: Hear, hear.

The CHalRMAN: Thank you.

Hon. Mr. Howagrp: I have nothing more to say, Mr. Chalrman, except that
I think it is enly fair that this committee express its real thanks to the special
committce that was appointed, and which has done such excellent work.
Regardless of the fact that I do not always agree with my friend Senator
Roebuck, I still think that you gentlemen warked tirelessly during the past
twa years and have done an excellent job, and T think we appreciate what you
have done, _ .

Some Hon. SENATORS: Hear, hear.

Hon. Mr. Gouin: Mr, Chairman, as a non-criminal lawyer, 1 wish to con-
gratulate you and the members of the committiee, especially including Senater
Roebuck, for the work you have done. I think that those who rise so much to
criticize the Senate, should at least show a little more feeling in our favour.
We have done all we could possibly do in the last two years in this very, very
arduous task.

Whereupon the committee adjourned,



