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is a member of that committee he will no
doubt signify his intention to hold a meeting
and I will be glad to ohlige him.

Mr. Ferguson: Mr. Speaker, apropos of
the subject of cashing cheques, I have heard
that—

Mr. Speaker; Order. I do not think we
ought to debate this matter here. If the hon.
member wishes to have a meeting of the
committee he could bring the matter before
the committee. 1 would ask him %o wait
until the commitiee meets.

POST OFFICE

RED DEER AND PORTAGE LA PRAIRIE—
IMPLEMERNTATION OF FIVE-DAY WEEK

On the orders of the day:

Mr. F. D, Shaw (Aed Deer): Mr. Speaker,
I should like to direct a guestion to the Post-
master General and perhaps he will take this
as notice, Will the Postmaster General review
the position of thz postal employees in the
city of Red Deer relative to their not being
included in the proposed five-day week plan
according to the legislation?

Hon. Alcide Cote (Posimaster Generall:
Mr. Speaker, I shall be glad to lock into this
matter but I must remind my hon, friend
that the civil service commission is con-
stantly reviewing the situation as regards the
implementation of the five-day week in
different parts of the country.

Mr. W, G. Weir {Porlage-Neepawa): MIr.
Speaker, will the minister at the same time
look into the situation as it affects the city
of Portage la Prairie? )

CRIMINAY. CODE
REVISION AND AMENDMENT OF EXISTING STATUTE

The house resumed, from Thursday, March
11, consideration in committee of Bill No. ¥,
respecting the criminal law—DMr. Garson—
Mr. Applewhaite in the chair.

The Deputy Chairman: Before the house
proceeds to the consideration of Bill No. 7
there 1z a word of explanation which, I
believe, might well be said from the chair.
As hon. members of the committee know, a
large number of clauses were permitted to
stand with the consent of the committee as
a whole for subseguent consideration. We
have now reached the stage where they come
up for consideration. They have been divided
into five groups, but not necessarily in
numerical order. Might I have order in the
committee please?

I have the list concerning these five groups
before me now but I believe the committee
would not wish to have me read it entirely,
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as it is rether long. ¥ would point cut, how-
ever, that these groups are as follows: Group
1, clauses not considered of primary impor-
tance. Group 2 concerns drunken driving,
defamatory libel, nuisances, ete. Group 3
concerns certain secfions in connection with
sexual offences. Group 4 concerns ireason
and sedition; and group 5, riois, saboiage,
and criminal breach of contract. It is my
understanding that, by agreement, these
groups will be taken in the following order:
‘We will take group 1, then 3, 2, 4, and finally
5. Therefore, we have now before us this
afterncon clauses not of primary importiance
and the first clause in this group is clause 16
concerning insanity.

On clause 16—Insanity.

Mr. Fulion: Mr. Chairman, the commiitee
was kind enough to stand this clause over
at my request, The reason I asked that it be
allowed to stand was for the purpose of
placing on record some considerations which
I believe should come hefore the royal com-
mission which has now heen appointed to
consider the criminal law with respect to
the defence of insanity. .

Clause 16 is the clause in the new code
which will carry the law for the future into
the statute books and cover the defence of
insanity. In this conneetion I wanted to sug-
gest that there should be before the royal
comrnission for its particular consideration
and recommendation that particular phaze of
the law concerning the defence of insanity,
the only legal basis for which appears fo he
found at the present time in a citation in
Tremeear's eriminal code.

The Deputy Chairman: Order. Perhaps this
might be the last time it will be necessary
to remind the committee that, in the interests
of those who are following the discussion of
the Criminal Code, there should be sufficient
silence fo enable any hon. member who is
speaking to be heard.

Mr, Fulton: Thank you, Mr., Chairman. I
appreciate wour remarks. I have a fairly
loud voice and I will try to be heard over
any such interruptions as may in future be
made.

The passage to which I had reference is
found in Tremeear's eriminal code, fifth edi-
tion, at page 297. It was referred to in a
recent caze of murder in British Columbia in -
which there were two defences, one bheaing
that of provoeation and the other that of
insanity. It so happened that the jury brought
in a verdict of manslaughter, which verdiet
could only havea been based upon the defence
of provecation. But there was no guestion
of drunkenness in that case, The only defence
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in connection with which a verdict of man-
slaughter could have been brought in was
that of provocation. It was, however, related
to the defence of insanity because the accused
was suggested by his counsel to have been
suffering from mental detect or instability.
In other words, the defence of insaniiy was
twofold: first, that the accused was suffering
from mental defect or instability, and second,
that in any event he was insane and therefore
was not eriminally responsible for his act, In
order that I may bring the point specifically
before this committee for the purpose of hav-
ing it referred o the royal commission for its
consideration and recommendation, I could
perhaps just read from pages 286 and 297 of
Tremeear. In dealing with the point that the
jury should not be allowed to take into
account the guestion whether or not the ac-
cused was drunk in establishing whether or
not there was provocation, the text comments
as follows:

For similar reasons, the fact that accused was
drunk at the time cannet enter into the con-
sideration of the suficlency of the provocation.

Then there are given a number of citations
which I do not need to place on the record.
Then the comment continues:

But, when sufficlent provocation is established,
the jury must alse find that accused acted "in
the heat of passion caused” by it, and here the
questicn of drunkenness may become important,
and the judge should tell the jury that they may
take into acecuni the fact that a man In a con-
gitton of Intoxication 1s more susceptible to passion
than 2 scber man would be, In other words, though
accused's drunkenness cannot be considered in
determnining whether or not provocation existed, it
may and should be a factor in determining, once
the existence of srovocation is established, whether
or not accused was put into a passion by it.

The authorities cited are R. v. Harms and
R. v. Thomas.

Then the text continues—and there is no
case citad in support of the proposition—as
follows:

There would seetn to be no reason why the same
rule should not apply in the case of mental defect
or instability, :

In the case in British Columbia to which
I have referred—and perhaps I should cite
it; it was Reg. v. Masuda—the defence went
to some length to establish that the accused
was of an alien race—he was of the Japanese
race—and that with regard to marriage they
had different views from those of Christians;
that all the circumstances surrcunding the
cornmission of the crime had been such that
the accused had been subjected to a form of
mental pressure which amounted to provoca-
tion; and that not only had there been the
provocation of certain incidents which were
relied upon but that owing to the peculiar
mental state of the accused with respect to

the matter of the marriage of his daughter,
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he was suffering from a degree of mental
instability even though it might not be found
that he was actually insane.

Counsel for the defence submitted to the
judge that he should instruct the jury along
the lines of the citation I have just read,
namely that “there would seem to be no
reason why the same rule should not apply
in the case of mental defeet or instability™.
The irial judge—to which no chjection could
be taken-—read the passage to the jury and

it seems to me that the verdict of the jury

must have been founded upon that passage.
The point that I think it is important to
establish is whether or not, in connection
with the defence of provocation, that pas- .
sage contained in Tremeear at page 297
should form part of ocur law.

I want to make it quite ¢lear that in so far
as those connected with the case were con-
cerned—that is, the particular case that I
have mentioned—there was no objection to
the jury’s verdiet., There was no appeal by
the crown. It might have been thought that
perhaps a better verdict would have been
rot guilty by reason of insanity rather than
a verdiet of manslaughter, but the fact is
that that was the verdict found by the jury.
Yet that verdict was found on the basis of
a statement in the text of Tremeear which
is quite unsupported by any established case.
It seems to me that perhaps it should not be
left on that rather uncertain basis and that
the royal commission mighi well take into
consideration the guestion of whether or not,
with respect to a defence of provocation, the
condition of the accused, with respect to
whether he is suffering from mental defect
or instability, should be taken into account
or whether in fact the defence of provocation
should be left as it is now, officially, accord-
ing to the statute, on the basis that it must
be such provocation as would provoke a
reasonable man—not a man suffering from
mental defect or instability—to such am
extent that he would commit the crime in
the heat of passion. In the case of this crime,
the crime was not committed until some
eight hours after the last incident which
could possibly have been relied upon as
actual provocation. In normal circumnstances,
the lapse of that eight hours would preclude
the defence of provocation. Yet the jury
here, owing to the mental condition of the
accused, obviously felt that they were
enfitled to render a verdict of manslaughter
by virtue of the defence of provocation.

My whole point is this, It seems to me
that the law should not be left in that
rather vague and indefinite state. While the
whole matter of insanity is before the royal
commission I believe they should direct their
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minds to the question of the defence af
provecation in reclation to the mental con-
dition of the accused, even although he may
not be actually found to be suffering from
insanity in the legal sense,

My, Diefenbaker: I listened with a great
deal of Interest to my hon, friend as he
reviewed the situation respecting the law of
provecation and referred to the case of
R. ¢, Harms. In that case I was counsel
for the appellant. A new {rial was ordered
by the court of appeal of Saskaichewan. That
case made new law in that it decided that
when the defence of provacation is raised,
the crown must first establish that the acts
or the words spoken were such as would
cause a reasonable man to lose his sense of
proportion or to dethrone his reason and that
if the jury concluded that words or acis
would in fact ecause that condition to a
reasonable man, then they were entitled to
consider the state of his drunkenness with a
view to determining how much greater would
be the probability of his reason being
dethroned in the event that he was intox-
fcated. I think my hon. friend has made
out & very good argument in asking that a
provision to a like effect should apply in
the case of those who are insane within the
meaning of the law.

T should like to go one step further. In
recent years there have been a number of
cases before the courts in which the accused,
unzable to establish insanity within the legal
concept, has calied withesses o testify to the
effect that the accused’s mental age, by
reason of birth or otherwise, was lower than
his chronclogical age. In other words, there
are many people in our country whose mental
age, under tests such as the Stanford Binet
test and the like, is 7 to 14 wears of age,
and. under the law, based as it Is on English
commoen law, between 7 and 14 years there
is a responsibility criminally provided the
person is in a position to form an intent.

That, in general, is the law, and I should
like the commission to give consideration to
the advances that have been made in
psychology In recent years, particularly in
the making of tests {o determine mental age,
in order to bring the law in line with these
scientifie advances. The law today provides
that a person between 7 and 14 years of age
iz responsible for his criminal acts only where
the crown is able to establish that he in fact
had the capacity fo form an intent and did
formm an intent. Those rules were made when
physical and mental age were believed to be
coincidental. We know differently today. We
know there are many persons of adult age
with a mental age of from T to 14, I should

[Mr. Fulton.]
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like the commission to give consideration to
making provision for responsibility dependent
not on physical or chronclogical age alone,
as is the case today, but also on the mental
age of the individual based on present and
recent psyehological investigation.

The principles of our general law respect-
ing insanity were enunciaied 110 years ago
-and I feel that they are in very considerable
measure out of line with modern research.
YWhen I say that, I realize that the committee
in Great Britain that looked into the matier
determined, after giving full consideration to
this queslion, not to ¢hange the rules in
M'Naghten’s case, However, there is no
reason why the commission here should in
any way be bound by what the committee
did in the United Kingdom. In my opinion
it is very important that when the commission
meets every opportunity be given, even to
the extent of invitations being sent to leading
psychologists across the country-—

Mr. Gearson: Psychiatrisis.

Mr. Diefenbaker: And psychiatrists too—
for the presentation of evidence so that when
recommendations are made they will not only
represent the experience of the couris and
the judiciary but also will be somewhat in
keeping with modern research.

Mr. Garson: If these are all the observa-
tions on clause 16 I might malke a brief reply.
I think my hon. friends will agree that
although their discussions have been con-
ducted under clause 16 of the bill thcy have
actually been discussing section 261 of the
present Criminal Ceode, being the section
involved in the ease cited by the hon. member
for EKamloops, Clause 203 of the present
Bill No. 7—

Mz, Diefenbaker: What was the section;
not 2617

Mr. Garson: Section 261 is the one that
was involved in the case of Rex v. Harms
which was cited.

Mr. Diefenbaker: In the old code.

Mr, Garson: Yes, that is what I said, in
the present code that is now in force. The
analogue of section 261 of the present code
which appears in Bill No. 7 is clause 203.
The two are identical in substance. There is
no change in the law,

I wish to thank my hon. friends for having
raised these matters. I think their sugges-
tions are very helpful, but for our present
purposes would they not agree that the ques-
tion with which this committee is concerned
is whether the terms of reference to the royal
commission are wide enoungh to cover an
inguiry upon the point which they have
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raised? On that score I would point out
that the following are the recommendations
of last year’s special commiitee of the House
af Commons, considering this Criminal Code
consolidation bill:

The committze shall consider further and report
upen the subitance and principles of these prowvi-
sions of the law aforesald—

That iz the then existing provisions of the

Criminal Code.
—ond shall recomnmend whether any of those pro-
visions should be amended—

In any respect.

—and, if so, shall recommend the nature of the
amendments to be made.

That was the report of the special com-
mittee of the House of Commons and the
report upon the strength of which the royal
commizsion now is being set up. The terms
of reference of this royal commission are as
follows:

to inguire Into and report upon the question
whetier the ertminal law of Canada relating 1o the
defence of insanity should be amended in any
respect and, if so, in whal manner and to what

extent,

Mr. Diefenbaker: In the minister's opinion
iz that not wide enough to cover the points
raised?

Mr. Garson: Oh, yes, I think so. It is a
hrief term of reference, but it is very wide.

Mz, Diefenbaker: Very comprehensive,

Mr, Garson: Cnce we have remitted a
subject of this sort to a royal commission
then, as I think my hon. friend will certainly
agree, we are bound to await their report. In
the meantime 1 think the debate that has
taken place is very helpful indeed, and I
will see to it that it is brought to the attention
of the commission.

Wr. Fulion: That of course was the whole
point. Nothing much more need be said.
The point of embarking upon a debate of
even this brief duration was that the case
to which I have referred and certain of the
facts brought to the attention of this com-
mittee by the hon. member for Prince Albert
do not form part of the substantive law, the
Criminal Code of Canada, with respeet to
the defence of insanity, That is the very
reason why I referred to it. It it should
be felt that the case to which I have referred
was properly decided—and I am making no
comment on that one way or the other—-
then that should be written into the criminal
law as an element of a defence rather than
being left on the tenuous basis of a case
decided upon the strength of a texthook
citation which in itself is not founded on any
decided case.

It seems to me if that is to be our law-—
and I am expressing no opinion upon that
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at the moment—then i should rest upon some
surer foundaticn than it appears to rest on
at the present time. That was why I brought
it before the commitiee, so that attention
might be directed to it and so that it might
be put before the royal commission in concrete
form in their deliberations.

Mr. Diefenbaker: I rise on a question of
privilege, Mr. Chairman. A few days ago,

‘speaking in the house during consideration

of the Criminal Code amendments, I referred
to the Balcombe case, and to the question of
a change of venue. It has now been brought
to my attention by Mr. J. M. P, Kelly, who
was counsel for the accused, that there are
some who might interpret my words as eriti-
cism of him for his failure to ask for a change
of venue, That was not in my mind. There
was no criticism implied or expressed, and I
realized, as he informed me, that it would
have been impossible to have suceeeded in
gelting any better trial had he asked for a
change of venue because of the widespread
distribution of the magazines in gquestion,
which would have had an equally harmful
effect anywhere else in Ontario.

I rise, sir, merely for the purpose of saying
there was no implied criticism of Mr. Kelly.
If he feels or anyone feels that there was, I
want to make it clear that there was no such
criticism or intention to make any unfair
reference to him or his conduct of the case.

Clause agreed to.

On 88—Delivering fircarms to
inors.

Mr, Garson: I have an amendment to this
clause to take care of a point raised by the
hon. member for Vancouver East, who stated
he thought there should be an express pro-
hibition of the =sale of spring or switch knives.
I would suggest, therefore, that my colleague
the Minister of FPublic Works might move:

That clause 88 be amended by adding thereto the
following subsection (3):

Every one who without lawful excuse, the praof
of which Hes upon him, has in his possession er
sells, barters, gives, lends, transfers or delivers a
spring Knife or switch knife iy guflty of an offence
punishable on summary econviction.

clauze

Mr. Winters: I so move.

Mr. Winch: I want o express to the min-
ister my appreciation of the introduction of
this amendment. In the intervening weeks
since I drew this matter io the attention of
the house, T have read In the press reports
concerning a number of cases where these
spring knives or switch knives have been
used by irresponsible youths with injury- to
thozse attacked. I fully realize it might be a
little difficult in enforcement, but I do think
that if the amendment on the statute books is
properly publicized it will definitely act as
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& deterrent to the use and possession of these
knives, I want to thank the minister for
having accepted the proposa! I made some
weeks ago.

Mr, Bhaw: The minister may recall that
during the deliberations of our committee I
brought up a matter under this section which
was of some concern to me. I take it that,
under section 88, even If a parent were to
permit a minor to be in possession of a fire-
arm, that would be an offence and the parent
<could be accused.

The thing that does bother me is the matter
of 2 minor being in possession of a firearm
while in company with his parents. It is
not uncommon at all for 2 parent to take a lad
of 13 hunting with him, perhaps hunt-
ing rabbits. The parent may have a gun in
his possession and the boy may have a gun in
his possession. A good many people believe
that is quite within the law. I should like
to know whether or not it is within the law,
and just what is involved. If they are within
the law in doing that, just when is it deemed
that a minor is under the control of the
parent?

From time to {ime I have noticed cases
where action has been taken, and there seems
to be a good deal of variance in the enforce-
ment of the law in relation to this matter. 1
do not know whether the minister can pin this
down to the point where he can indicate when
a minor maey be in the control of his parents.

Mr, Garson: I wonder if it would not be
a beiter practice for the parent, whose minor
child is in poszescion of a firearm, to bring
kimself within subsection 1:

Every one who sells, barters, gives, lends, trans-
fers or delivers o firearm, air-gun or alr-pistol or
ammunition therefor to a person under the age of
fourteen years wha does not have a valid permit in
form 43 is guilty of an offence punishable on sum-
ATy eonviction,

If he gets the permit, that takes him out
of that section. Then, subclause 2 reads:

Nolwithstanding section 88, a peace officer who
finds a person under the age of fourteen years in
poszession of a firearm, air-gun, air-pistol or
ammuition therefor without a wvalid permit in
form 4% relating to that firearm, air-gun, air-pistol
<r zmmunition may seize it ., |

If they have a permit to have it in their
possession, that protects them.

Amendment agreed to.

Clause as amended agreed to.

On clause 102—Frauds upon the govern-
ment,

Mr. Philpott: When this clause was before
this committee a few weeks ago, Mr. Chair-
man, 2 good many of the hon. members,
including the hon, member for Winnipeg

[Afr, Wineh,] :
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North Centre, suggested that, shall we say,
this clause was very largely obsolete, to state
it mildly. At that time I tried to point out,
in aszking the minister fo allow this clause
to siand, that if this clause were literally
enforced in Canada the prisons would not be
one-tenth large encugh ta hold all the people
who would be there under the penalty
imposzed by subclause 3, which makes him
liable to imprisonment for five years,

Subeclause 2 plainly reads:

Every one commits an offence wheo, being a
party to a contract with the government— -

I point it does not say which

government.
—directly or indireetly subscribes, gives, or agress
to subzcribe or give, to any person any valuable
consideration (a) for the purpose of promoting the
election of a candidate or a class or party of
candidates , , .

Thern: it goes on o make it very clear that
it does not make any difference to which
party he subseribes. In other words, under a
literal interpretation of this clause as it now
stands, a person who had a contract with
the dominion government, the government
of British Columbia, the government of
Alberta or the government of Saskatchewan,
and who subscribed even to a party that was
not supporting that government in question,
according to my reading of if, is liable to five
years’ imprisonment.

It seems to me, Mr. Chairman, that what-
ever else we do or do not do we should not
have in this code anything that overlaps or
contradicts any other legizlation which deals
more especially with any matter. We all
know quite well that the problem with
which we are striving to deal is dealt with
int the Canada Elections Aet in great detail.
The act deals with everything connected
with elections and the subscription of elce-
tion funds. ‘Therefore, Mr. Chairman, I
move, seconded by the hon. member for
Kootenay West:

That section 102, subsection (2) be amendesd by
deleting the words after the words “every one come
ntits an offence who,” and substituting therefor “in
order *o obtain.”

The amended clause would read as follows:

Every one commits an offence who, in order to
obtain a comtract with the government directly or
indireeily cubserikes, gives, or agrees to subseribe
or give, fo any person any valuable considera-
tien . . .

It seems to me that is the plain intent of
the framers of this original clause, Certainly
the time has come in this country when we
can szee the whole guestion of subscriptions
to campaign funds of different parties on an
honest, open and aboveboard basis, Apart
altogether from the faet that people certainly
subscribe to the party to which I have the

out
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honour to belong, I would point out that I
belong to a labour organization in Canada
which subscribes to the party which happens
to sit opposite. I would point out that a strict
interpretation of the clause as it now stands
on the staiute books would have the absurd
effect, for instance, that if, shall we say, the
bus drivers of the provincially-owned bus
gystemn of Saskatchewan which has a con-
fract with the government of that province,
presumably, wished to malke a political con-
tribution, as a good many other unions have
done, they would be liable to five years in
jail. That is the kind of statute which should
never have got onto the statute books of this
country at all. It has got on, and it is time
we should make it say exactly what we think
it should mean.

The Deputy Chairman: Is the committee
ready for the amendment?

Mr. Knight: I wish to ask the minister for
a definition of the word “contract” in clause
102 on page 37. In asking that guestion I
should like to follow up the remarks of the
hon. member for Vancouver South. He made
some reference to the province of Saskatche-
wan, and that is the reason I ask this gques-
ticn. What is the position of a civil servant?
Is a civil servant who is working for the
government one who has contracted with the
goverament and therefore comes under this
clause? If that is so, 1 object, as I think my
hon. friend means to do, most vielently, to
this particular clause. In the province of
Sarkatchewan we—and whan I saw Yye" 1
mean the people—and certainly the party to
which I belong, believe that no limitation
should be placed on the freedom of the elvil
servants either to think, act or work for a
political party provided they do their work
dav by day in their jobs, At night they can
make speeches for the Liberal party, the
Conservative party or anybody they like. We
maintain that is their right and privilege.
Furthermore, we encourage them to do so
heeause while I cannot guote the definite act
in the province of Saskatchewan I believe
there is such an act which allows the civil
servants to do so under certain circurm-
stances. The circumstances are that a eivil
servant may be standing for an office or for
a seat in the legislature. The legislature of
Saskatchewan actually allows the civil ser-
vant two weeks from his work in order that
he may go out to promote the interests of his
party, Why in the world should he not—
because he happens to work for the govern-
ment jnstead of working for a hardware
store—have the same right to express his
opinion in regard to the things which regu-
late his evervday life in the form of govern-
tent? That is why 1 am particularly opposed
to this. - -
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T am not thinking politically now. My hor.
friend on the other side belongs to the Liberal
party; I beleng to the C.C.F. party. 1 think
any civil servant working anywhere for any
governrent should not be restricted by any
tie so long as he is an efficient civil servant
in the department in which he is working.
What he does with his spare time and what
he thinks and how he thinks are precisely
his own business and no one else’s.

. Mr. Green: May [ ask the hon. member for
Vancouver South who moved the amend-
ment whether it is his intention to make it
illegal for a person to subseribe to campaign
funds in order to obtain a contract, but not
illegal for a person who already has a con-
tract with the government fto subseribe {o
those campaign funds? As T read his amend-
ment, that will be the result. A person who
subscribes to a campaign fund in order to
obtain a contract would be committing a
crime, hut the person who already has a
contract with the government can subscribe
as much as he wishes and will not be
committing any crime. i ’

Mr, Philpett: Yes, that is exactly what I
had in mingd, because it seems to me the prob-
able intent of this original clause was to
make it a crime to try to bribe anybody
in the government in order to get some bene-
fit out of it. Certainly there is nothing in
the common-sense intention of the law of
this counfry to stop eny individual or any
organization from making legitimate political
contributions.

Sinec we have expenditures running to the
extent of $44 billion a year for the federal
authority alone, not to mention the provincial
authority, just about everybody in this country
has some kind of a contract with some kind
of a government. If we had a literal interpre-
tation of this particular clause and we actu-
ally carried it out the whole thing would
e just a faree and nonsense. Therefere my
intention was te try to make it a crime for
anybody deliberately to make a contribution
to try to bribe the government.

Mr., Knight: Will the minister give an
answer to my guestion?

Mr. Carson: I shall endeavour to give my
hon. friend as good an answer as I can. To
begin with, 1 think the word “eontract” as it
is used in this clause, not having been defined
in any interpretation section of this Bill Na.
7, means a contract in the ordinary sense in
which that word is used. I think that in that
ordipary sense the word “contract” would
have a very broad application. Whether it
would apply to every single eivil servant
of any government whatlever is another
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question. It might be that under the legis-
lation under which a given civil servant was
acting for a given government he was
appointed during pleasure, or that there was
some similar provision in legislation under
which he was acting which made the rela-
tionship of master and servant between him-
. self and the government for which he worked
a legal arrangement other than a contract.
But I do think that once that broad meaning,
the ordinary dictionary meaning, or ordinary
meaning that we usually associate with the
word “contract”, is given to the word “con-
tract” in this subsection, it does—and in this
regard 1 am quite in agreement with the
mover of the amendment—produce a result
which is guite absurd. Because it seems to
me to be a most extraordinary proposition
that anyone who had a contract with the
government should be deprived from, shall
we say, making a contribution to the cam-
paign funds of a party or a candidate, even
one that was opposed to the government,

The theory of thiz clause, I suppose, is that
if the holder of a contract with the govern-
mexnt makes a coniribution to the government
party's campaign funds, the existence of the
contract plus the confribution is an impro-
priety or indicates an improper relationship.
But this clause goes much further than that.
A strict application of this law would mean
that those who had relationships with the
governmeant, whether as ecivil servants or
otherwise, which would fall within the term
“eontract”, would be thereby debarred from
making any coniribution to any political
party cr candidate whatsoever in Canada.

I think I should make an explanation to
mertbers of the house for this clause now
hefore them. This clause or its substantial
equivalent has been in the Criminal Code since
Sir John Thompson introduced it originally in
1892, So fzr as I have been able to find
out, this section has never bean interpreted
by the courts befween 1882 and now.

The commission engaged in consclidating
the code acted wholly within its terms of
reference in dealing with this clause. It
felt that it was not its duty to change the
law, so it simplified its form and left the
substance unchanged,

When the clause came fo us from the
commission it seemed to me that this was
the kind of ¢lause which neither the Minister
of Justice nor the Depariment of Justice
nor the government should undertake to
change. We decided that we should bring it
tfo parliament and let pariiament decide
whether it wished to approve of it. That is
the reason it appears before the members

[Mr. Garson.}
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in its present form. If does not carry any
endorsement from us, I may say, because in
some respects if is rather absurd.

For my part, and I may say that in this
regard I am speaking for the government, we
would have no objection to accepting the
amendment moved by the hon. member for
Vancouver South, We think H will result
in an enactment which will be more sensible
than was this clause in the form in which
we received it from the commission, and that
the enactment resulting from such an amend-
ment will stend examination,

Mr. Maclnnis: I remember referring {o
this section during ithe sittings last year of
the parliamentary comrmittee. When I ques-
tioned the Minister of Justice he indicated
an unusual readiness to accept the amend-
ment and it made me a little suspicious. I
did not ofier the amendment; 1 let it drop.
When I found that such an astute person
as the minister was ready to amend a section
of the Criminal Code it appeared better for
me, who knew so little about it, to let things
stand as they were.

I imagine that this section has never heen
used and I am not so sure that it will be very
much more effective with the amendment.
I am always leery of what my hon. friends
opposite do in matters of this kind because
they are the chief beneficiaries of contribu-
tions by and large. I brought this up at a
meeting where we had the president of the
Sieel Company of Caznada on the witness
stand. He reluctanily admitted that they
made confributions to political parties and
when I asked which parties, he refused to
answer. As far as I was concerned, it was
not necesszry for him to answer because I
knew that none of their contributions came
to the C.C.F. Tt was quite easy to know
who the other parties were, merely by
elimination.

Referring tc what the hon. member for
Sasltatoon has saild in regard to civil servants,
personally I do not agree with him as to
their being given freedom to engage in
political activity. I think it would depend
on whether the civil servant was in a minor
position or whether he had access to con-
fidential information. A deputy minister or
an important secretary should not be al-
lowed full freedom during an election and
then be able to go back to his offire when
he had had access to all kinds of confidential
information. I do not think that that should
he allowed. It is one of the penalties thot
a person has fo pay, I imagine, for having
the honour of filling a high position in the
civil service of Canada.

Mr., Knowles: I think the question asked
by the hon. member for Vancouver-Quadra
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should be pursued a lttle further, particu-
larly in view of the fact that the hon. member
for Vancouver South accepis the interpreta-
tion placed upon his amendment by the hon.
member for Vancouver-Quadra, It seems to
me that if the amendment is accepted the
position will be that a firm which alveady
has a contract with the government can make
all the coniributions it wishes and have no
foar of this section of the Criminal Code
being applied, whereas the firrn which has
naot a contract cannot make such contributions
without fear that that act will be suspeet. I
have no objection to the latter interpretation
peing the result, but I am concerned about
the former, pamely, those contraectors who
already have contracts with the government
being in the clear so far as this section is
concerned.

There is one other point I have in mind
which I shall state briefly. I do not think
this is of as much concern as the guestion I
just raised about the amendment. 1 notice
that in its very laudable objective of cutiing
down verblage the wording in the code as
it now stands has been reduced considerably
at this point. We now have just the word
“contract”, whereas in the old section it read:
...having any contract with the government for the
performance of any work, the doing of any thing,
or the furnlshing of any goods, elfects, food or
materizls, and having or expecting to have any

clalm or demand agzainst the government by reasen
of such contract, directly or indirectly . . .

While that wording may have been exces-
sive in terms of the number of words, I
think it made it a little more clear as te
what was meant by a contract. ‘That would
appear to mean 2 contract batween a person
or firm for the supplying of certain goods or
the doing of certain work for the govern-
ment. I wonder if reducing it to the one
word “contract” has not made it so broad
that it will be difficult for the courts teo
interpret.

Mr. Philpott: I want to make if quite clear
that in answering the hon. member for
Vancouver-Quadra 1 was trying to put it on
a broader hasis. ‘What I was trying to do
was to word it In such a way that no one
could obtain any kind of benefit by political
contributions, either to obtain a contract or,
for that matter, fo retain a contract. If it
would make it any clearer, with the permis-
sion of my seconder I would have no objec-
tion to adding the words “in order to obtain,
or retain a contract”., Would that clarify
the sense of it?

Mr. Green; What I had in mind was that
it does not seem right to prohibit one action
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and not the other. 1 think that if you are
going to prohibit a man from trying to get
a contract, you should also prohibit a man
who has already a contract irying to retain
favour with the government by donating
campaign funds. I do not see why one man
should be made the goat and the other a
sheep.

Mr, Fulion: I had an amendment which I
had drafied which I think wonid deal with
the point raired by the hon. member for
Vancouver-Quadra, Perhaps it should be
moved at a later stage i and when the
amendment moved by the hon member for
Vancouver South is accepted. It would be
to amend thz clause by adding after the
words “with the government” in tihe
eighteenth line the words “or as a term of
any such contract, whether expressed or
jmplied”. The clause then reads:

Every one commits an offence who, in order to

obtaln a coatraet with the government or as a term
of any such contract whether expressed or implied,
directly or indirectiy—
—ete. It seems to me that the purpose of
the clause is sufficiently clear. It was de-
signed to prevent a person getting a contract
by promising that if he got a contract he
would make a confribution to party funds.
My hon. friend from Vancouver South has
tried to confine it more specifically to the
attempt to obtain a contract by making such
a promise. I believe, though, that the words
he uses lzave it open to the person who has
a contract to say, “Well, if you give me
another coniract T will give you a kickback
out of the one I have already obiained.” I
believe both possibilities should be covered
and I think the second possibility might well
be covered by the use of the words I have
suggested.

Mrz. Philpeti: For my part I am quite
willing to accept the suggestion made by the
hon. member for Kamloops if the words
suggested appear all right to the Minister
of Justice.

Mr., Mang: Mr, Chairman, the expression
Skickback” rings a bell with me, coming as
I do from Saskatchewan. I would like to
lcnow how this would affect the Saskatchewan
C.CF. government as regards cil deals and
contracts.

Mr., Garson: First, I would like to answer
the gquestion put by the hon. member for
Winnipeg North Centre with reference to this
clause. In my view the fewer adeqguate
words used in z statute, the hetter drawn the
statute will generally be, and the clause in
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Bill No, 7 covers no less ground than does
section 158 (i) of the present code, which
reads as follows:

(i) having any contraet with the government for
the performance of any work, the doing of any
thing, or the furnishing of any goods, effects, food
or materials—

—and so on, I believe the single word
“contract” covers all that is covered by the
larger number of words in this subsection,
One point which I believe deserves considera-~
tion, especizlly by membors of the commitiee,
is that we do nol necessarily cover a wider
area of application by wusing a lot of words.
We can cover a wider arca by using fewer
words, if they are the right ones. For
example, if you wanted a charter of very
broad application and applied o the Secretary
of State, the widest kind of charter you
could get would he one permitting you to
carry on irade or to do business-if they
ever gave it to you. The kind of charter
which is not so good is one specifying
exactly what you can or cannot do. The
word “contract” as it i1s used in this bill
is of very wide application, so wide indeed
that it iz a little difficult to say without
knowing the facts whether it will apply to
the arrangement that civil servant A has
with the emploring povernment, and to a
qguite different arrangement that civil servant
B may have with his government, or fo a
union having a labour agreement. It would
he covered in one case bui net necessarily in
the others. It is of quite wide applicalion.

Mr, Knaerles: But, Mr. Chairman, is that
not just the point? That one word does cover
a much wider torrifory than the longer word-
ing will, but it is so wide that the court will
not know what it means. The court will say,
“Surely parliament did not mean that some-
one drawing a family allowance chegue has
a coniract with the government”. Yet that
may be the effect,

Mr. Garsen: But surely no one can argue
that a person drawing a Iamily allowance
cheque has a contract with the government,
A person might draw a family allowance
cheque but he is doing nothing in considera-
tion of the payment he receives, He simply
receives it. A contract between two partics
contemplates that the parties agree that each
will do certain things in relation to one
another for certain payments or considera-
tions passing between them. The only dif-
ference between these two references in the
present code on the one hand, and in Bill
No. 7 on the other, is that one specifies a
confract covering goods, effects, food or
materials, and the other simply specifies a
contract. But it iz no less a contract, and in
crder to cover all of the things a contract

[Mr., Garson.]
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could cover
longer section
present code,

While I am on my feet I would like to say
with reference to the suggestion made by
the hon. member for Kamloops that, like the
hon. member for Vancouver South, I have
no objection to it whatscever and I believe
it would strengthen the clause.

Mr. Philpott: In that event, Mr, Chairman,
I would like i{o move rmy amcndment con-
cernirg the words “in order to obtain or
retain”,

Mr. Fulton: As I understand it, Mr, Chair-
man, the hon. memher for Vancouver South
wishes to add the words “in order {o obtain
or retain” so that the clause will read:

(2) Every one commits an offence who, in order
fo cobtain or retain a contrae! with the government
direcily or indirectly subscribes,
ete. I understand we are generally agreed
that bhis wording be accepted, and if so I
will thersupon move my amendment,

Mr, Gillis: Mr, Chairman, I wonder if the
minister would explain how one can make
a contract with the government indireectly.

you would require a much
than is contained in the

Mr. Garson: [ believe the words “directly
or indirectly” modify “subscribes, gives or
agrees”, The clause without amendment
reads as follows:

Every one commits an offence who, being a party
to a contract with the government directly or
indirectly subscribes, gives, or agrecs te subscrihe
or give, to any person any yvaluable consideration.

There should be a comma after “govern-
ment”.

Mr. Knowles: Mr. Chairman, I move that
a comma be put in.

The Chairman: Do I understand the hon.
member for Vancouver South is now moving
an amendment in these terms, that the
words “being a party io” be deleted from
clauge 102, subsection 2, ancd that the fol-
lowing words ke substifuted therefor: *“in
order to ohtain or retain™?

Mr. Philpott: That is correct, Mr. Chair-
man,

Mr. Mang: T would like to know whether
there is a way of getfing at under-the-table
deals. I am not making any accusation but
some of us in Saskalchewan suspect that
there are under-the-table deals with kick-
backs and so forth, Will this amendment take
care of that?

Amendment agreed to.

Mr. Fulton: Mr. Chairman, might I then
move that the clause as amended be amended
by adding thereto after the words “with the
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government” in line 18 the words “or as a
term of any such contract whether expressed
or implied”. :

The Chairman: Is it the pleasure of the
contmittee to adopt this amendment?

Mr. Knowles: May I ask whether some-

where in this process we have got a comma’

in after “government”?

Mzr., Garson: Yes. It was put in in the
hon. member’s motion.

Mr. Knowles: In this amendment which is
now before us?

Mr, Garson: Yes.
Mr. Knowles: It started with a comma.

Mr. Garsen; If started with a comma and
I believe it ended with a comma. I apprehend
that the clause will read in this way:

Every ohe commits an offence who In order to
obtain or retain a contract with the government
or as a term of any such contract whether expre_ssed
pr implied, directly or lndirectly subscribes, gives,
or agrees to subscribe or glve to any person any
valuable consideration . .

—et cetera.
The Chairman: Shall this amendment carry?
Amendment agreed to.
Clause as amended agreed fo.

On elause 116—Witness giving contradictory
evidence.

Mr, Fulicn: I do not wish to debate the

point at any length, but I must say that I am
unable to agree to the clause as it now stands.
I accept the fact that the house commitiee
last year, after lengthy discussion, added
what amounts to saving words when they
inserted the words:
. . . but no person shall be convieted under this
section unless the ecourt, judge or magistrate, as
the case may be, is satizfied beyond z reascnable
doubt that the accused, in giving evidence in either
of the judicial proceedings, intended to mislead,

Nevertheless, the effect of the section it
seems to me will inevitably be to discourage
a witness who made an error in his evidence
on, let us say, the preliminary hearing. That
error having been an error made in good
foith, the section will discourage him from
changing his evidence to what, on soher reflec-
tion, he decides is more in accordance with
the faets so that the truth may come out
and justice may be done at the irial if the
accuised has been committed for trial as a
result of that preliminary hearing,

I bhave no cause with the man who
deliberately gives wrong evidence or false
evidence at one judicial proceeding, whether
it be a preliminary hearing or whatever it
may be, and who then, for some real or fan-
cied personal advantage, changes his evidence
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at some subsequent proceeding, I have no
sympathy with him whatscever. But, as

we ail know, therc are cases where, perhaps.
as a result of pressure or perhaps as a resuilt
of mistaken zeal to assist in the prosecution,
a statement is made on the one occasion or in
the one judicial proceeding. I am quite sure
we all know of cases where people make
statements and tend to stick to them. Perhaps
evenr some of us here might be guilty. There
is a 'certain stubbornness about people, who,
once having made a statement, are going to
stick by it. Hon. gentlemen opposite taunt
us with lack of consisteney if we change our
statements, That is, of course, what would
happen here. We are now referring to
judicial proceedings. It is a well known fact
that, once having made a statement, a person
is inclined to stick by it; but occasionally he
can be persuaded to change it if it is clearly
proved to him that it was wrong in the first
instance and if it is clearly proved to himn
that the cause of justice demands that he
change his statement. ’

What is his position now? Having once made
a statement at the first judicial proceeding,
the mere fact of changing it at a subseguent
proceeding exposes him {¢ a charge of perjury,
The crown does not have to prove which
Statement was right or which one was wrong.
1 should perhaps say that the erown has to
prove that one of them was made with intent
to mislead. Perhaps I should have read the
whole thing to start with, The section con-
tains these words. If states that the man who
does this . . .

« . . 18 guilty of an indictable offence and Is liable
to imprisonrnent for fourteen years, whether or not
the prior or the later evidence or either of them iz
frue, . ..

The crown does not have to prove that
either of them is true or that either of them
is false, All it has to prove is that there
has been a change.

Mr. Garson: It has to prove a great deal
more than that.

Mr. Fulion: It has to prove that one of
them was made with intent to mislead. The
crown no longer has to decide which is the
true one and which is the false one and lay
the charge accordingly. All that has to hap-
pen is for the man to change his story or—-
perhaps I will put it this way and I think it
is correct—to correct his story or to correct
his statement—

Mzr, Diefenbaker: That is the point.

Mr. Fulton: —beiween one judicial pro-
ceeding and the other, and he exposes him-
self to the liahility of prosecution for perjury.
Then we couple with that what I have
already referred to as the innate desire of a
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person to appear consistent, the reluctance to
change a statement. Suppose your counsel
comes to him and says, “In the interests of
justice, in order that this man may not be
uniairly convicted, you must reconsider this
matter and correct your statement.” e says,
“What is my positicn?” A conscientious
counsel has to tell him, "I am sorry, but
under section 116, the new section of the
code, you are liable to a charge of perjury;
but notwithstanding that, I beg of you to
change your statement.” What is he going
to say? He is going to say, “You will have
to find somebody else. 1 am sticking by my
former statement.” It seems io me, Mr.
Chairman, that the interests of justice will
be anything but furthered by enacting this
new clause. I am sorry, but I must oppose
it and my colleagues here feel the same way
as I do about if.

Mr. MacInnis: Mr. Chairman, the note with
regard to this clause says that it is new; that
s, that it had not been in the old Criminal
Code, We got along very well from 1892 until
1954, without any great harm coming to the
country. We seem {o have prospered. We
are thought highly of by our neighbours and
we think highly of ourselves; yet we have nof
had this section in the Criminal Code all these
years. In the committee we had a long dis-
cussion on this matier. Those of us whe are
not lawyers saw clearly that here Is a case
where a person would not be puhnished for
giving false evidence provided he insisted
on giving false evidence. But if he gave false
evidence and then, on consideration, feeling
that it was false, decided to give true evidence,
he would be punished; and he would also be
punished if he did it in the reverse order.
He would not be punished for lying, sorme-
thing which might have its effect on the free-
dom or the punishment that some other indi-
vidual would get. He was punished for
changing his evidence from true fo false or
false to irue. We hamamered away on that,
and it is just as ridiculous as it sounds. The
section was amended to the form in which it
now appears. It reads:

Every one who, being a witness in a judicial
proceeding, gives evidence with respect to any
matter ¢f fact or knowledge and who subsequently,
in a judleial proceeding, gives evidence that is
contrary to hizs previous evidence is guilty cf an
indictable offence and is liable to imprisonment for
fourteen years, whether or not the prior or the
later evidence or either of them is true, but no
person shall be convicted under this section unless
the vourt, judpe or magistrate, as the case may be,
is satisfied beyond a reasonable doubt that the
aecused, in glving evidence In elther of the judicial
proceedings, intended to mislead.

Does a judge not have that power as the
law stands at the present time? He can say

that a man’s evidence is false. I have heard
[Mr. Fultor.}
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judges make that kind of statement and sub-
sequently the person has been prosecuted
for perjury. Could we not get along without
this eclause at all? Lawyers know much
better than a layman like myself whether
it Is necessary to have this clause in the code.
There are other sections dealing with per-
jury. Why have this section at all?

Mr, Shaw: We feel that we understand and
fully appreciate what the minister is try-
ing to cover in clause 116, but we are a bit
afraid of it as if is now worded. It has a
saving provision, but personally T am moti-
vated in my thinking by an experience I had
about sixteen years ago, The incident took
place in a magistrate’s court. An individual
was charged under about four sections of the
Criminal Code. I was not the accused and
I was not a witness but I was an interested
spectator because it so happened that I knew

ractically all the facts relative to the case.
the accused came before the court. An
R.C.M.P. constable prosecuted and I must
confess, as I told the constable later, that I
regretied very much that I was not the
accused under those circumstances, The
accused was browheaten from the time the
tria! started until it finished. The accused
was frightened to death. He had never been
in court in his life before and he was fright-
ened almost to the point where he could not
falk. Words were put in his mouth.

I may say that the man had already pleaded
guilty at the outset, but in an endeavour fe
have the heaviest penalty imposed, I believe,
the R.C.M.P. constable put words in his
meuth and actually browbeat the man until
he was saying things and admitiing things
that I knew were absolutely false because I
knew all the circumstances of the case. It so
happened that the case was disposed of in
that court and the chap was given the maxi-
miurn penalty. I ecan well imagine that
accused being a wiiness under similar ecir-
cumstances. This may be an isclated case
but I am a bit fearful of what could happen
under clause 116,

Of course there is also the danger referred
to bv the hon. member who preceded me.
Once a person has, for some reason or other,
given false evidence, there is only one safe
thing for him to do and that is to stick by if.
I realize from what the minister szid in
ihe comnmitiee that an attempt must be made
to do away with outright perjury buf I
wonder whether we are accomplishing the
purpose safely under clause 116. I do not
know how it could be worded to remove
the poscibilities of danger. Maybe there is
no other way of doing i, but I cannct help
thinking of the case to which I have referred
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and which, as 1 say, was an jsolated case.
If that man had been a witness in a prelim-
jnary hearing in a magistrate’s court and
the case had been sent to another court the
authorities would have got him for perjury
and vet there would have been ne intent
whatsoever in that man’s mind to commit
perjury. Possibly he would have calmed
down by the time he appeared in the higher
court. He might have been advised io tell
the truth.

Of course, I realize too that it must be
clearly established beyond doubt ihat the
person did not intend to mislead. While
that may sound all right, it is often a very
hard thing to prove. As I say, we appreciate
the .purpose of trying to have some such
provision in the code, but I and my collengues
shiver a wee bit when we think of what may
happen.

Mr. Garson: ] respect the views of those
who have spoken against this provision, for
I happen to know that they are the sincere
views which have been expressed on previous
oceasions in the House of Commons commit-
tee. But I think the views which inspired the
insertion of this clause in the bill are equally
sincere and conscientious, and equally well
informed.

Surely we are all agreed that one of the
most indispensable ingredients of the render-
ing of justice is that witnesses who go into
the wiiness box should tell the truth. If the
majority of the witnesses do not tell the
truth, the direct result is going o be grave
injustices inflicted wupon individual parties
to prosecutions and lawsuits.

If the hon. member for Vancouver-Kings-
way were on trizl for his life, I am sure he
would have a very profound interest in the
witnesses who were testifying in that trial
telling the truth, the whole truth and nothing
but the truth,

Mr. MacInnis: Would he not have an
equally profound interest in the witnesses
correcting an untruth if they told it?

Mr. Garscn: I shall deal with that in due
course. First of gll I want {o emphasize the
seriousness of the subject matter with which
we are dealing. There is hardly any clause
in the whole code the principle of which is
more imporiant to the administration of
justice than this one. There is hardly any
erime which has a worse effect upon the
administration of justice and upon the gues-
tion whether citizens are to receive justice
than perjury, for if we have more than a
certain amount of periured testimony in the
courts the administration of justice becomes
impossible.
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Against that sort of background, let me add
this. The hon. member for Vancouver-Kings-
way has said ihat this Is a new clause. He
has said that our employment has been main-
tained, that our production is high, thai our
prosperity has been great in the interval, and
that we have got along very well withoui
having this clause. I suggest that the economic
phenomena fo which he has referred have
nothing to do with the administration of
justice, and that even with more production
and great prosperity we could still have
people going to jail falsely accused and falsely
proven to have been guilly.

The reason for this clause being inserfed
in the new Criminal Code was the growing
practice of irresponsible wiinesses making
statements al different stages of a given trial
which were quite inconsistent with one
another and when it was quite obviously the
fact that cerlainly ome of these statements
was false, and perhaps both.

Mr. Diefenbaker: Would the minister say
whether there have been many miscarriages
of justice arising out of such a practice?

Mr. Garsan: No, I could not say, for my
hon. frisnd knows that in order for anyone
to make that statement, he would have to
be able to trace the injustice back fo the
evidence which produeed it; and he would
have to know what I think only the Deity
would know, what poriions of the evidence
produced the conviction, which portions of
the evidence were correci, and which por-
tions were incorrect.

Inn these cases the erown has becn faced
with an almost inzuperzble difficulty. 1 sup-
pose the average layman would say, “If the
witness swore to a statement on a cerfain
occasion and swore to an entirely different
statcment on another occasion, ascertain
which of those two is incorrect and lay a
charge of perjury against him in respect of
that incorrect statoment”. In scome of these
cases, however, I am Informed it is impos-
gible to know which of these two staterncnis
is famlsa. In some cazes both of them may
be fales, vet they are given under oath. I
should like to know whether it is just, that
one man makes a statement under cath, he
makes it deliberately intending to commit
perjury and he is prosecuted; whereas
another man who, intending to commif per-
jury, makes two stafements which are com-
pletely inconsistent with one another is not
prosecuted. Why? Because the crown can-
not prove which of the two is untrue.

Surely, therefore, there is a good moral
Put I agree that
the further guestion which arises is as to
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to provide in this section are practical, and
whether they are likely to result in a just
trial of an accused charged under this clause.
T am free to confess, Mr. Chairman, and I
have never disgnised the fact when this
clause has been under discussion, that in its

original form it was open to serious
objection.

Last year in the proceedings in the special
committee of the House of Commons

appointed tc consider this bill, the hon.
memkber for Vancouver-Kingsway made an
excellent contribution to the debate and to
clearing up the point to which I shall now
refer., He and other committee members
took objection 1o the form in which the
clause was at that time. It then read this
way:

Every one who, being a witness in & judieial pro-
ceeding, gives evidence with respect to any ratter
of fact or knowledge and whe subscguently, In a
judicial proceeding, gives evidence that is contrary
to his previous evidenee i5 puilty of an indictable
pffence and is llable to imprisonment for fourieen
years, whether or not the prior or the later evidence
or either of themn Is true—

Now, this is the way the remainder of ihe
clause read at that time,

—unle:s he establishes that none of the evidence
was given with intent to mislead.

As the clause was drawn at that fime, all
the crown needed to do was lay a charge
under this clause, and prove that the accused
on such and such a date testified upon oath
ihat so and so was the case, and at a later
date he testified upon oath that something
very different was ihe case. The crown did
not have to prove that either of those state-
ments was true. At this point the crown
will rest its case, and the effect of the
original draft was to throw upon the accused
the onus, which under the British law should
always be upon the crown, to prove the case
against the accused beyond all reasonable
doubt. The accused thereupon would have
to go into the box and establish that none of
the false evidence proven against him had
been sworn to by him with infent to mislead.

At that stage, all of the criticisms which
have been offered by those who have taken
pari in this debale this afterncon would
have been justified. It was for the purpose
of meeting such criticisms as we have heard
this afterncon that a very great change was
effected in this clause in the commitiee. The
change was effected In this way. We struck
out the words:

. unless he establishes that none of the evidence
was given with intent to mislead.

And we substituted for those words the
following:

.+ . but no person shall be convieted under this
section unless the ecourt, judge or magistrate, as
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the case miay be, is satisfied beyond a reasonable
doubt that the accused, in giving evidence In either
of the judicial proceedings, intended to mistead.
S0 that the crown not only has to prove
those ingredients which I have mentioned
already but has to go on, before the accused
has any onus placed upon him whatever,
and prove beyond a reasonable doubt that
in giving evidence in either one of those pro-
ceedings, the accused deliberately intended
to mislead the court. Sir, if they prove that,
then they prove no more than the crown
has to prove in any prosecution for perjury.

Mr. Diefgnbaker: No.

Mr. Garson: My hon. friend can make his
remarks later on.

Mr. Diefenbaker: There Is something more.
Previously the erown had toc prove that one
or the other statement was false.

Mr. Garson: My hon. friend is quite right
but I have already covered that in my pre-
vious remarks. But the crown has 1o prove
here that the accused intended to mislead.

In the case cited by the hon. member for
Red Deer, I presume that the accused was
not represented by counsel; is that not right?
My hon. friend from Red Deer nods that is
the case. If the accused had given different
evidence on a subseguent occasion and was
then prosecuted under this section, I pre-
sume his counsel would be able to show from
the report of the proceedings, the nature of
the cross-exarmination under which hc had
gone; the fact he had no counsel, and that
here was a poor chap who had been bull-
dozed into eonfusion, so obviously he had not
made these statements with intent {0 mislead.
By the new werding this onus of proving
intent to mislead is left entirely upon the
crown, as it should be.

One of the results of the efforis of the
hon. membher for Vancouver-Kingsway, the
hon, member for Red Deer and other mem-
bers of the committee is that we have here
a clause that is much better, I admit, than
the one which came from the royal com-

mission, But that is not the only prolection
which the committee provided for the
accuscd. It was charged there was a possi-

hility that this clause might be used improp-
erly and irresponsibly for the purpose of
bringing pressure to bear upon the accused
and that unfair prosecution would be
launched under this clause.

The committee accordingly provided in
subclause 3:

No oroceedings shall be instituted under this
gsection without the consent of the attorney general.
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1f a trivial case of this kind arocse, under
this clause, I am very sure no crown prose-
cutor would bother a busy attorney general
o go through such a case before authorizing
prosecution, He would not get too much con-
sideration if he encroached on the time of
the attorney general in that way. I would
think that only serious cases would go before
the attorney general, and in a serious case my
personal opinicn is that the crown should
go on with it and stamp out this practice of
giving irresponsible statements under oath,
which may be the means of sending innoccent
people to prison.

Mr., Diefenmbaker;: With what my learned
friend says, that everything that can ke
done should be done ito stamp out perjury,
which is rampant in our courts, I am in
agreement. But I am somewhat concerned
over this section, even in its revised form, I
think the hon. member for Vancouver-Kings-
way caused a tremendous light to be thrown
on this clause by the few words he uttered
in this house today. He said he was only
a layman. Well, after all, laymen are the
individuals who created the common law of
our couniry and the common law of Great
Britain. His views clarified the situation, as
no one but a layman could have done.

Every one of us wants to see perjury out-
lawed from our couris and punished where it
takes place; but what impresses me about
this section is that, if my understanding is
correct, the Canadian Bar Asscciation dis-
cussed it on several occasions and refused fo
recommend it. The Canadian Bar Associa-
tion is composed of the best counsel and
solicitors in our country. They meet year
after year. On the committee on criminal
law there are outstanding representatives of
crown and defence counsel, As I remember
it, this question was discussed at great length
at the bar meeting at Vancouver some two
or three years ago. The tremendous danger
inherent in it was referred to counsel not
only for the defence but for the crown.

Mr, Garsen: May I ask a question? Was
the view of the Canadian Bar Association not
reached in relation to the clause in its original
form?

Mr. Diefenbaker: That was one of the strong
cbjections; and this section, sir, is another
of those that seemn to Iindicate that the recom-
mendations were made by crown prosecuiors
generally, or those who in the past have been
members of prosecution staffs. There were
some defence counsel, representative of the
best in our country, on that commission.
This is a clause which in its desire io punish
perjury has put a premium on its continuance.

85276190}
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I mention one example; it is a case that
was before the courts. After =all, it is in
practice that one sces the application of mat-
ters such as this. How often does the outcome
of a case depend on identification? You, sir,
as a member of the bar know how often
identification is based on error; how often we .
return to our homes and say that we have
seen a certain person on a certain day. We
have known ihal person, and a few days later
we fAnd that the individual was not arcund,

Identification is easily made. An arrest
takes place, A parade may take place, or
often a parade does not take place, but the
individual has seen a picture of the accused
in the press. That individual goes on the
stand at the preliminary hearing and says,
“] identiiy this accused as the man" Later
on, 25 he considers the matter and events are
brought io his attention he begins to realize
that he is not guile so certain. Finally at the
irial, in the course of crass-examination, or
jn examination in chief, he says, “I have
come to the conclusion that I cannot identify
this person.” Suppose he does {hat in cross-
examination? As the law now is he stands in
no jeopardy. As the law will be, if it is
changed—

Mr, Garson: No.

Mr. Diefenbaker: My hon. friend says “no”,
As the law will be if it is changed there will
be a fear in his mind. He will say, “If I dare
to admit the probability or the possibility of
error in my earlier evidence I stand in
jeopardy. I will be in a position where I
can be prosecuted.” The Minister of Justice
says, “It must be established that he intended
to mislead.” Fine points such as these are
not in the minds of witnesses.

Mr, Garson: May I ask another question?
Is my hon, friend arguing that solely because
a2 witness's evidence in chief dees not stand
up under cross-examination he thereby be-
comes Hable under this clause? Because if
he is I certainly would not agree with him.

Mr. Diefenbaker: Yes; it is a fact, if the
man gives evidence on preliminary hearing
and then changes it. Suppose there is no
counsel, The matter comes to irial. The
witness gives the same evidence in his
examination in chief. In cross-examination
he changes that, he walers it down, he decides
that he may have been in error. Then his
evidence at the trial will be in conflict with
the evidence at the preliminary hearing,
because all the evidence has to be considered
and he has placed himself in jecpardy.

Mr. Garson: Does my hon. friend suggest

that it would be possible to prove an intent
to mislead under those circumstances?
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Mrz, Diefenbaker: Oh, those fine distinctions
are not in the mind of the witnesses.

Mr. Garson: But there has to be that
distinetion; it is an onus the c¢rown must
discharge before if can prove a case under
this clause.

Mr. Diefenbaker: Witnesses know they are
liable to be prosecuted if they alter their
evidence in any particular. What this docs,
I repeat, Mr, Chairman, is to place the
witness in a desperate position. He is in the
position often described as between the devil
and the deep blue sea. If he admits at the
trial that he was in error ai the preliminary
hearing, then he iz subject to prosecution.
Whether there would be a conviction is
another thing, because of the question of
intent to which my hon. friend makes refer-
ence, but there is nothing to prevent him
from being prosecuted and tried.

Mr. Garson: May I ask another guestion?
Can my hon. friend imagine any provincial
attorney general in Canada ever authorizing
a prosecution under those circumstances? 1
certainly cannct.

Mr. Diefenbaker: Well, I am not going to
enter into an argument about what attorneys
general would do, but I say this, Police
officers would be awiully anncyed at the
change of front on the part of the witness
if it resulted in a verdict of acquitfal. The
police officers are under the direction of the
attorney general. I have heard my hon.
friend on many occasions endeavour io
exculpate himself for failure to act in refer-
ence to eriminal law on the ground that it
is the responsibility of the aiiorney general
of the province, The police oflicers are under
the direction of the atlorney general. The
attorney general will have placed before him
the evidence of the police officers. There
is no discretion there, as I see it. Naturally
the police officers will feel that they have
been deprived of an advantage by the change
of front.

Many of them, human beings as they are,
awould certainly feel disposed to recommend
prosecution. Personally 1 cannot see why a
section that is and has been for many years
the law of Britain, and has been our law,
should be changed. My hon. friend fairly
admitted that he is not in a position to say
there have been many miscarriages of justice
by reason of the law being what it has been
for the last hundred years. I can see no
reason for a change which has the effect
of placing an accused in jeopardy. It is not
that we want to see the guilly escape, but
we do not want an innocent man convicted
because some withess of the crown, having
given evidence, dared not change it.

{Mr, Garson.]
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This section, as I see it, after listening fo
my hon. friend—and T listened to his explana-
tion with profound interest—has in it
tremendous dangers to the administration of
justice. In assuring that justice be done to
the individual it places the crown in a posi-
tion where it will be able to say, “We have
a witness who gave certain evidence at the
preliminary hearing.”

Then they are in position to say, “Don’t
change that story, because there is a section
that provides that under those circumstances
you may be prosecuted.” Whether or not he
will be, the fact is that he will be in jeopardy.
No one wants to see the administration of
justice such that if the truth could be fold
an accused would he found innocent, but
where those who would tell the truth are
placed in the position of being awarded a
premium for continuing to iell what is false.

Mr. Gillis: I a layman may butt in for
a few minutes, the hon. member for Dauphin
has just reminded me that the question we
are discussing now is perjury, and that per~
jury is when you are lying and get caught at
it. I think that is a pretty good definition.
The hon. member for Prince Albert said
the hon, member for Vancouver-Kingsway
did not do a bad job as a layman. It is
generally laymen who are tried under the
Criminal Code. You do not generally find very
many lawyers on the wrong side of the
judge and that is why laymen should be
interestad.

Mr. Diefenbaker: I was not implying or
suggesting that laymen should not speak, I
was simply commending my hon. friend on
the clarity with which he placed the matter
before the commitiee.

Mr, Gillis: T understood that perfectly well. .
T am just reminding my hon. friend that more
laymen should be interested in the law., As
far as I am concerned I do not see very -
much wrong with this clause. One good
thing about this revision of the Criminal
Code is that a lot of people are going to
find out something about it. I have never
had anyone who has writien me when in
jail or who has come to see me when about
to go to jail who was not innocent. I have
never yet met anyone who admitted he
committed a crime. They always claim they
are innocent, that they were framed. They
contend that false evidence was given against
thern. I think that is an indication that there
iz some need for this kind of thing.

I believe the safeguards are pretty tight.
A judge must be convinced that the evidence
is intended to mislead. If he makes an error
it may be corrected by the attorney general.
In discussing this particular clause it is
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always assumed that some poor innccent per-
son who is not in any position to defend
himself is the culprit who is going to put
in evidence that is intended to mislead., But
I think this section works both ways, or I
hope it will,

I sat in court listening to a trial in which
1 was interested for the same reason as the
hon. member for Red Deer, because I was
acquainted with the people concerned. The
accused had ecounsel, and the case was fried
before the local magistrate. The accused
brought four or five reliable wilnesses to
give evidence, but then a member of the
R.CMP., walked in fo give evidence. That
magistrate had a look in his eye like that of
a bad horse, and I am convinced that the
accused was convicted before it started. I
had listened to several cases, and it seemed
to me that the magistrate had a stock way of
listening. ‘There was no comment, just the
same fine for everybody., I heard the mountie
give evidence, and I heard the accused give
evidence. By the way, it was a medical
doctor who was concerned. I heard the fourn
or five witnesses give evidence. The evidence
given by those six people indicated that thef
mountic was lying all over the place. It was
false evidence right along the line. Never-
theless, when the magistrate had to decide
he simply said, “Guilty; $50. Next case”

I am assuming that an acsused could appeal
a case like that under this section and
charge the mounted policeman with having
given false evidence before that court to
mislead the magistrate. I think it would work
under this section of the Criminal Code. There
is protection there. It is not unusual today
in many sections of this world for a lawyer
who prarctises eriminal law o have in his
locality or close by witnesses who can be
hired—they make a living out of it—to swear
to anything. Afier there has been a session
of the court, if it is necessary to change the
evidentce they have given, they say they had
a lapse of memory and they swing it around
to suit the case the following day. That may
not be done so much in the smaller sections,
but it is definitely done in the larger sections
of Canada and the United States.

We got along withoul this type of thing
for a good many years, and none of us can
s2y how many people have gone to jail
because of false cvidence. As I said before,
everyone I have talked fo claimed that he
was framed, that the evidence was wrong.
It might have been so0 in many cases. This
is a big improvement over what was first
proposed. As far as I am concerned I think
there are many safeguards in it. .

I am interested in this not only from the
angle of having witnesses tell the truth,
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though I agree with the Minister of Justice
that if people do not want to see justice
administered fairly, if they are not prepared
to go into court and. tell the truth, then it
will not be easy to administer justice. We
must remember that prosecutors do noi all
sprout wings. They are the pecple wheo
bring you into court and many of them are
interested in getting convictions and will use
any means at their disposal, If a men has
money with which to hire counsel, and his
counsel is not salisfied that the evidence put
in by the prosecution is proper and was
intended ito mislead in order to get a con-
viction, he has redress in my opinion under
this section. He can appeal and accuse the
people whe put in the false evidence. I
would be prepared to take a chance on it.

Mr., Fulion: In view of what has been
said by the hon. member who has just re-
sumed his sent, I think we should bear in
mind that the possibility of prosecution for
perjury under this seclion would apply not
only to those who give evidence in eriminal
cases but to those who give evidence in civil
cases,

Mr. Qillis: Fair enough.

Mr. Fulion: What my hon, friend has said
would perhaps be applicable if we accepted
as a principle that a person could never be
mistaken. If he is preparcd fo say that a
person shouid never make a mistake, that
if he doss make a mistake he should be
prosecuted, then I think his case would be
logical.

Mr. Cillis:

Mr. Fulten: When we assume the possibility
of mislake, when we assume that the result
of a mistake may be to mislead, then I think
we will see the danger of the section. I
think the minister will agree with me that
an examihation for discovery is a judicial
procedure. An examination for discovery is
the first step in a civil case. A person who
comes in for cxamination for discovery
probably has not had a chance to talk over
the matfer with others who are concerned in
the accident, if we assume it is a case for
damages arising out of an accident. Xe may
well make a statement on examination for
discovery which is made purely as the resuit
of a mistake. He repeats that statement
before a jury, if there is a jury, or before
a judge, if it happens to be a judge,

What is the effect of that staternent? The
effect of a statement as to the distance
between the two automobiles will certainly
be to mislead, that is if the statement is
given credence. He has made a statement
whick is wrong or mistaken, and when he
is cross-examined he begins to recall the

The section provides for that.
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facts. Now, what is he to do? Is he to stick
by his statement knowing that if he changes
it he may be prosecuted under section 1186,
or is he to admit, as my hon. friend from
Vancouver-Kingsway suggests, what he now
realizes to be the truth, knowing all the time
he may be prosecuted under this statute, and
that if he does not do so he will be free from
prosecution?  Would not justice bhe better
served if he were free to correct his first
erroncous statermnent? But If he does correct
it he is liable fo prosecution, and 1 suggest
there will be many misecarriages of justice
if such a situation iz allowed to continue,
I would urge hon. members to vofc against
this clause.

Mr. Garson; If the problem my hon, friend
has just stated is the oaly thing which
bothers him then I can—

Mr, Fulion: It is only one example.

Mr, Garson: I feel the answer to this is
very simple and while my hon. friend may
not be prepared to accept my answer I would
point cui that if a person makes a statement
during the examination for discovery when
he is under oath, and he makes it in good
faith, it is not periury. He does not intend
to mislead anyone. If, afterwards, he linds
he was in error 21l he has to do when the
case comes up for trial is to say, “Your lord-
ship, I am very sorry but cn my examination
for discovery 1 made a mistake. I made this
mistake in perfect good faith. The distance
between the two automobiles was not, as I
stated, 75 feef. On checiking up on the matter
I now find that the proper distance was 50
feet.” Not having made the statement in the
first place with the intent to mislead, and
having corrected it on the first occazsion on
which he eould do so then no one could
possibly say that he was guilty under this
section.

My hon, friend from Caps Breton South,
who is not a lawyer, appears to understand
this, but my lawyer Iriends apparenily do
not understand it. Before there can be an
offence under this clause these conflicting
statements have 1o be made for the purpose
of misleading. If they are not made to mis-
lead, and if the person who makes them
believed he made them truthfully at the time
that he made them and then corrects them
as soon as possible, then he could not be
guilty under this clause. He might have made
that statement truthfully, as he thought, and
then he might discover he was wrong when
he comes under cross-examination by a skil-
iul cross-examiner with an analytical mind,
But that still does not make him guilty of
perjury. He only has to say on the first pos-
sible occasion, “Well, my lord, 1 am very
sorry but certain guestions which the learned

{Mr. Fulton.}
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counsel has asked me have made me clear
now in my own mind that the evidence I
gave before is incorrect”.

Mr, Diefenbaker: What would happen to his
credibility?

Mr. Garson: His credibility for the purpose
of that case would he zerog, as it should be.
I believe my hon. friend has the bias of
a defence counse] on these matters, but what
is the alternative? This man’s credibility
would be zero because it is by that means
that injustices arc avoided in court pro-
ceedings.

When my hon. friend said in his rcormarks
that I had not kheen ahle to point to any
injustices having arisen because of the pass-~
ing oi this section, I believe he was incorrect.
Honscrd will show what I did say. 1 said
there are an increasing number of cases—
and I think he agreed with me in this regard
when he said that perjury was rampant in
the courts—in which people ecome into the
witness box and impudently state on one
occasion that so and so was the case, and on
another occasion in the same ecase state
something entirely different. There cannot be
a more aggravated form of perjury.

I know of one case in my ewn provinee
where & man was up on a charge of murder.
His life was at stake, and the ease hinged
largely upon the evidence of &a woman who
had teld a certain story to the police.

Mr, Diefenkaker: Is that the Deacon case?

Mr. Garson: Yes.
knows the case,

Lir, Dirfenbaker:

Mr. Garsen: Yes; it went to trial two
or three times. DBut this one case hinged
largely on the evidence of a woman and
hecausce it changed the taxpayers were put
to all that expense, and the man was tried,
I believe, three t{imes before finally being
acquitted. Now, is it not proper—

Perhaps my hon. friend

It is reported.

Mr. Diefenbaker: Is ithe minister referring
to the Deacon case?

Mr. Garson; Yes,
Mr.

Mr.
there.

Mr. Garson: I stand corrected. My hon.
friend is right, he was acguitted on two occa-
sions and on the third trial there was =2
verdict of guilty and he was finally executed.

Diefenbaker: e was executed.
Knowles: There is guite a differcnce

Mr, Diefenbaker: No; there was one dis-
agreement and then a conviction, and then
the case went through to the Supteme Court
of Canada.
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Mr. Garson: That is right. I hope Hansard
has that correctly.

Mr. Knowles:
perjury.

Mz, Garson: That is the wery point my
hon., friend made in this case. No man or
woman can be charged with perjury under
this section unless the crown is able to prove
that he or she made a statement with intent
to mislead, and this myth about a man not
having an oppertunity to change his evidence
is nothing but a myth. If a man, being con-
vinced when he first gave it that evidence
wasg true and having given it then in good
faith, later finds he was in error concerning
it there is nothing in the world io prevent
him coming along and saying, "I am sorry.
I was wrong in the first evidence I gave,
and I find upon checking the matter that the
real facts are as follows”. If he states these
real facts, then no question of criminal
responsibility will arise.

With regard to the additional protection
which is given by the fact that no proceedings
can be institutaed under this clause except
by the attorney pgeneral, I must say 1 do
not share the opinion which my hen. friend
from Prince Albert has concerning the rela-
tionship between peace officers and attorneys
general. T know all the provincial attorneys
genernl of Canada, and I do not know of a
single one who in a case of this kind would
not go into the matter with great care before
he gave permission for a prosecution to bhe
launched. With this precaution, and with the
safeguards which have been put intc the
clause as a result of the eflarts of the speeial
committee of the Iouse of Commons last
year, I believe this is a clause which deserves
the full support of the commitice.

Or you will be up for

Mr. MaecInnis: I am quite willing to agree
with the minister that the clause as it now
stands is a great improvement on the clause
of a similar nature which appeared in the
bil) we discussed last year. I mentioned this
before, but I believe there has been a greater
willingness on the part of the parliamentary
committee and the minister not to take it
for granted that the experts in the law who
drafted various clauses have said the last
word. That attitude was carried right
through the whole deliberations of the com-
. mittee. As a matter of fact, because of the
minister’s willingness to discuss, fo accept
and to agree, I think we obiained a much
better bill, of which this section forms a part.

My main cobjection to this section was that
a person is not prosecuted for telling the
truth or an untruth, as is set out guite clearly
in the act; he is prosecuied for saying onhe
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thing on one occasion and then saying the
opposite thing on another. That provision
is still here, although it is modified by the
opinien of the judge or the presiding magis-
trate in the case and also by subclause 3
whirh was added by the committee. As I
said betore, I do not know enough about
technical legal matters of this kind to
express an opinion as fo whether or not this
section should stand, but I think it is a great
improvement over the way in which it
appeared when it came before the commitiee,

The Deputy Chairman: Shall the clause

carry?

Mr. Fullon: No, 3r. Chairman.
put the gquestion, please?

Will you

Clause agreed fo: Yeas, 52; nays, 19.
On gection 119—Obstructing justice.

Mr. Winch: The minister held clzuse 119
over. When it was up for consideration
before 1 asked whether he could give the
basis of interpretation or the definition of
the term “the course of justice”. As you
will reeall, Mr. Chairman, I asked that ques-
tion because it may not be something
opposed to the course of justice; it may bhe
opposed to the course of statutory law. I
have known several instances of that kind.
The definition is therefore Important.

Mz, Garson: If my hon. friend will go hack
to part IIT which deals with offences relating
to the administration of law and justice, and
in which is included this clause. 119, he will
see that it is quite a different part from the
preceding part which has to do with offences
against public order. If he looks at clause
69 {a) he will zee that the act he was afraid
might come under this clause now under
discussion is an act which really is one
against public order. So far as this clause
is concerned, If hs compared it with the
section in the present code, he will see that
the present code reads:

Every one ls guilty of an indictable offence and
liable to two years' imprisonment who . ..

Then {a) is a duplicate of the present (a);
(b) is a duplicate of the present (h); (¢) is a
duplicate of the present {¢); and then {(d) of
existing code is:
wilkully attempts in any other way to obstruect,
pervert or defeat the course of justice,

He will sec that that is the eguivalent of
sitbelause 1 of the present clause 119. In
other words, the language is the same in
both cases. In all the decided cases in the
courts which are recorded in Tremeear, all
have to do with court procecedings either
existing or proposed. I think that is really
the answer to my hon. friend’s question. He
zaid he was apprehensive lest a person who
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remonstrated with an officer about to read
the riot act would be interfering with the
administration of justice. I think he clearly
would not be.

Mr. Herridge: I do not want to question
the clause, Mr. Chairman. I am just raising
this matter under this ciause because it deals
with jurors. I have in my hand a pamphlet
published by Robert H. Sloan, sheriff of the
county of Carleton. Apparently this pamph-
let is given to each person who is to act on
a jury in this county, It deals with the
tunctions of the jury, the grand jury, the
petit jury, women jurors and hints to jurors.
I think it is an excellent thing, I have never
before seen anything like this pamphlet. I
was wondering whether anything could be
done ifc make this practice more general.
Often pecple ars chosen as jurors when they
have liftle knowledge of their duties, fune-
tions and so on.

Mr. Garson: I am in complete agreement
with my hon. friend. I think it is a wise
move to get out pamphlets of this kind., It is
with some embarrassment that I again raise
the point that this pamphlet has to do with
a provincial function, issued as it is by =
provineial body. In a federal set-up such
as that which we have in Canada, I have
found that it is better not to interfere with
the exercise of provincial jurisdiction. Most
of the provincial authorities think they have
the situation fairly well in hand without any
suggestions from us,

Clause agreed to.

On clause IZOMI?ubh'c mischief.

Mr. Knowles: When we were discussing
clause 120 sorne time ago, as the minister
will recall, I said I felt there was a deficiency
in it. As recorded in Hansard of February
12, page 2030, I suggested that an amendment
might be made. For example, T suggested
that subclause (c¢) might be made to read as
follows:

Every onec who causes a peace officer to enter
upon an investigation by wilfully

(¢} reporting that an offence has been com-
mitted when bhe knows that it has not been com-
mitted, s gullty of an indictable offence and liable
fo imprisonment . . .

I pointed out {o the minister that in my
view a similar change was necessary in sub-
clause (O) as well. The minister agreed to
look at the matter. I wonder what his view
is now?

Mr, Garson: I think my hon. friend will
recall that & considerable part of our previous
diseussion hinged around the question whether
or niot the use of the adverb “wilfully” would
meet the warious points my hon. friend
raised with regard to this subclause.

*Mr. Garson.]
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Mr. Knowles; That is right.

Mr, Garson: With a view to meeting that
point I would propose that we might amend
the clause to read as follows:

Every one who, with intent to mislead, causes a
peace officer to enter upon an investigation by

{a) meking a false statement . . .

(b) doing anything .. .

And s0 on. The gravamen of the offence
would then be what I think is obviously
intended in the clause, that is, the intent to
misiead a peace officer by doing these things,
If that would meet my hon. friends point I
would be glad to have one of my colleagues
move the amendment.

Mr., Winters: I move that clause 120 be
amended as follows:

Delete lines 36 and 37 on page 41 of Bill T and
subititute therefor the following:

*126, Every one wheo, with intent to mislead,
causes a peace officer to enter updn an investipa-
tion by .

Mr. Knowles: I think that meets my point,
Wr. Chairman.

Amendment agreed to.
Clause as amended agreed to.

On clause 164—No apparent means of
suppart,

Mr. Fulton: When we were discussing this
clause the last time there was considerable
discussion regarding the gquesticn whether
or not the words “of a locse, idle or disorderly
character” should be carried over from the
present code into the proposed new clause.
Their application was argued, particularly
with respect {o subelause 1(a){i). We have
had some discussion with the minister about
it since, and I understand that he has an
amendment. Perhaps he might care to indi-
cate what it is.

Mz, Garson: The subrommitiee consisting
of the hon. member for Kamloops, the hon.
member for Winnipeg North Centre, the hon.
member for Bed Deer and myself got together
to see if a wording could be agreed upon in
this connection that would meet the views
of the four members of that committee, who
would then recommend it to the membhers of
the house. The suggestion is that paragraph
{a) of elause 164 be deleted and the following
substituted therefor:

“(2) not having any apparent means of support is
found wandering abroad or trespassing and does
not, when reguired, justify his presence in the place
where he iz found.”

‘The whole of that part of the clause would
then read:

{1} Every g¢ne commits vagrancy who {a) not
having any sapparent meanms of support iz found
wandering abroad or trespassing and dogs ntot, when
required, justify his presence in the place where
he is found,
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Mr. Knowles: The amendment the minister
is proposing meets the objection we raised
when this clause was considered before. As
I pointed out, what we objected to was a
clause which seemed to say very baldly, “No
money and no job; ipso facto you are a
vagrant.” The amendment which the minis-
ter now suggests—and I mention this se that
Hansard will show its effect—would delete
the words “lives without employment”. The
clause was offensive to us before, and I think
ofensive to a great many pecple, because a
person who was without apparent means of
support and without employment, or in other
words unemployed, was declared by the
clause to be a vagrant.

I want to express my thanks to the minister
for having allowed this matter to stand so
we could have this further consideration of it.
I think he is probably aware of the fact that
the publicity given fo the discussions here
resulted in a fair amount of editorial com-
ment on the point, and I think this iz one
instance where the public good was served
by letting the clause stand. If the minister
is prepared to have one of his colleagues
move the amendment he now suggests, we
will be guite happy to accept it.

Mr, Prudham: I move that clause 164 be

amended as follows:

Delete paragraph (a) of subclause {1) of elause
164 and substitute therefor the following:

vya) nat having any apparent means of support
i5 found wandering abroad or trespassing and does
not, when reguired, justify his presence in the
place where he is found.”

Amendment agreed to.
Clause as amended agreed fo.
On clause 206—Punishment for murder.

Mz, Knowlas: T wonder whether the reguest
1 made previously might be acceded to again.
My suggestion is that until such time as we
have concluded this discussion clause 208
and =also clauses 642 to 653 be allowed to
stand.

Mr, Garson: 1 agree.

The Deputy Chairman: Clause 206 and
clauses 642 to 653 inclusive are to stand again.

Mr., Garson: Clause 6417

Mr. Knowles: I was going to mention 641
when we got to clause 289.

Clause 206 stands.

Clauses 642 to 653 inclusive stand.

On clause 221—Crimingl mnegligence in
operation of motor vehicle.

Mr. Fulton: When this clause was discussed
earlier I had some objections, as in the case
of clause 164, to the deletion of words from
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this clause which appeared to me %o change
the effect. At a subsequent meeting with the
minister he indicated that he was prepared
to meet the points raised in this case, as he
did in connection with clause 164. I under-
stannd that the minister has an amendment
and I would appreciate it if he would
announce it and explain its purport.

Mr. Garson: My hon. friend is quite right.
The amendment reads as follows:

Delete lines 1, 2 and 3 ¢n page 73 of Bill T and
substitute therefor the following:

“(9) Every one who, having the care, charge or
control of a vehicle that is involved in an accident
with a person, vehicle or horse in charge of a
person. with Intent to escape eivil er c¢riminal
Lability - . .

Mr. McCann: 1 so0 move.

Mr. Fulton: Far be it from me to look a
gift horse in the mouth, and I do not wish to
embarrass the minister, but am I not correct
in my understanding that when we discussed
this clause earlier the suggestion was that the
clause should read “or cattle in charge of a
persocn” on the ground that “eattle” includes
horse? 1 think it was the hon. member for
Red Deer who suggested that a person who
runs into some cows in charge of a person
should also be under scme lability. I have
no particular objection to the present form,
but ¥ think I should be fair to my colleagues
who fook part in the same discussion.

Mr. Shaw: It was my understanding,
although I have no written evidence to sup-
port my view, that I did raise the point that
whorse” meant horse and that “cattle” meant
horses and other animals. 1 understand it
was agreed that the word “cattle” would be
used.

Mr. Garson; I have no preference one

way or the other. It is most unlikely that
this question will ever arise anyhow, but I
think one factor we will have to keep in
mind is that “cattle” is defined in clause 2,
suhclause 5 as follows: .
“pattle” means neat cattle or an animal of the
bovine species by whatever tachnical or familiar
name it is kanown, and includes a horse, mule, ass,
pig, sheep or goat;

Now, if my hon. friend would like to give
it that wide definition by having the word
#cattle? put in there, that is all right.

Mr. Shaw: When I suggested “cattle” I
had that definition in mind, and my argument
was that so far as I arn concerned, if cattle
means cows, in those cases where they were
not in charge of an individual and were
struck and left to suffer that would be just
as serious as though they were horses.

Mr. Fulton: Perhaps my hon. friend had
in mind ox-drawn vehicles.
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The Deputy Chairman: Is it the unanimous
agreement of the committee that the word
“horse” be struck out and the word “cattle”
substituted?

Mr. Cardiff: Do we not need the word
“horse” left in there?

Mr. Garson: No; caitle includes horses.

Mr. Lusby: I did not just catch the amend-
ment, Mr. Chairman. Would you mind re-
peating it? ’

The Depuiy Chalrman: The amended clause
reads:

Every onte who, having the care, citarge or control
of a vehicle that is involved in an aecident with a
person, vehlcle or cattle in charge of a person, with
intent io escape civil or criminal lizbility . ..

Amendment agreed to.
Clause as amended agreed to.
On clause 289—Punishment for robbery.

Mr, Knowles: May I suggest that clauses
289 and 641 be allowed to stand.

The Deputy Chairman: Is it agreed that
clatise 289 shall stand?

Clange stands.
On clause 374—Arson.

Mr, Knowles: With respect to clause 374,
Mr. Chairman, I asked the mninister and the
committee to let it stand the last time it
was before us. Perhaps I might say a few
words now to indicate why I made that
request. As I pointed out to the minister,
this was a matter which I had raised in the
house on 8 number of occasions under another
heading. The present Minister of Public
Works will recall that when he was minister
of resources and dcvelopment he had some
inguiries made in his department as to
whether there had been any research into
the extent io which tzilor-made cizarettes
are a fire hazard with respect to our forests,
T have before me a memorandum which he
had prepared in 1953 in connection with this
guestion. 1 have quite a bit of other materjal
as well,

The point I raise is whether it is not time
something was done te cut down the number
of fires that are caused by burning cigarettes.
As the minister will reeall, when T raised this
the other day we both had in mind the
incident in Winnipeg two or three days be-
fore, when a prominent citizen of ocur ciiy
lost his life in this manner. We all regard
life as much more important than property,
but it does come to my mind that over the
week end there has been a statement from
London to the effect that the fire which
resuited in the loss of the Canadian Pacific
liner Empress of Canade, which burned at
her dock in the United Kingdom some time

[Mr. Fulton,]
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ago, may have been caused by a burning
cigarette, We all agree that these tragic
fires that cost a great deal in terms of prop-

“erty, and what is more significant take many

lives in the course of a year, are something
about which we should try to take preventive
action. :

The minister indicated the other day that
perhaps this is a matter that calls for greater
care on ihe part of the people who usec
cigarettes, and I fully agree. 1 suggested to
him then that, just as in connection with
driving a wehicle on the highway and its
dangers we have to take steps io try to pro-
tect the public, even though it might hurt
some peaple, so it is in this instance, I
believe there is something that should be
done by law, I was quite interested in
certain views on this question in an edi-
torizl which appeared in {he Oitawa Citizen
of June T, 1952, after one of the debates we
had on this matter. If I may read just a bit,
I should like to point out that it arrives at
the very point that is my reason for raising
this guestion under the heading of “arson™.

This ediforial says:

The progositivn that cigarettes can be made Jess
infRammalle Iz generally accepted. ‘Tests made
several years ago in the California fire marshals®
laboratory showed that paper in each of 35 different
kinds of American cigarettes was treated with pre-
cipitate chalk to malke it mwmore poreus, hence
guicker-burning, Applying sodium-silicate bands
af only cone-eighth inch at intervals inside the
paper, the resexrchers in the California 1ak produced
a cigarette that would go out almost 85 socn oas it
was discorded.  Tihe United States buresu af
standards also nsed sodium-silieate to coat tihe butt
end of cigarettes and =o seal the pores of the paper.
Tine burcau discovercd, too, that cigareties tipped
2t ike buit eng with cardboard, covk or a filier to
the longth of at leact an inch, seldom started a fire,

The likelihood of cigarette manulacturers making
usz of tlese discoverics is slight. After ali, the
faster cigarettes burn, the more are sold. And the
public has never prote:tad against the guick-hurn-
ing product, .

If gigarettes are to be made safer, rlsarly parlia-
ment must take the first step, as it did in the case
of matches,

I recognize the point the minister made the
other day, namely ihat manufacturers of
cigarettes are interested in produeing the
kind of produet that is most wanted by the
public, and they would not regard it as a
saleable product if it went out loo easily
when 11 was being smoked, I confess that
I happen to be a non-user of these things,
and I would not want to be regarded as
advoeating something in the nature of a blue
law, DBut I may say that some of those
who have supported me in raising this matfer
from fime to time in the house are themselves
users of cigarettes, and other members of the
house who are users of them have backed me
in this effort.
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As I say, the paragraph I have just read
from the editorial which appeared in the
Ottawa Citizen in 1952 does indicate my view
that it is possible to manufacture the kind
of cigarette that would burn as long as it
was being smoked just as readily as those
now on the market, but which would go
out if laid down for any length of time at all.
1t is still true it would cost the cigarette
manufacturers a great deal more to manufac-
ture that kind of cigarette, speaking of the
tailor-made variety, than the kind of ciga-
rette manufactured now. My submissicn is
that in view of the tremendous loss of life and
property that does arise from fires caused by
burning cigarettes, a reform of this kind is
long overdue.

I want to say that T think truer words
were never written than those in the Citizen
editorial when this suggestion was made:

If cigarettes are to me made safer, clearly parlia-
ment must take the first step, as it did in the case
of matches.

I should like o point out also that, without
commenting too much on many of the items
I have before me, the fire marshals in Can-
ada have been quite concerned about this
matter. I have before me the resclution
which was passed at the annual conference
of the dominion association of fire chiefs in
1950. It is a lengthy resolution, and 1 shall
not read it all. This is the paragraph that
bears on this question:

Thzt we urge the deminion povernmeant to pro-
hibit the manuizeiure of tailor-made or rmant-
faptured eigarettes which contain in the papéer or
tobacce, salipstre or  other ingredients whiech
increaze the burning.

That, by the way, is in a resolution over
the signature of Allan H. Clark, secretary-
treasurer of the dominion associatien of fire
chiefs.

1 must say that because I have raiscd this
matter in the housc on a number of times I
have been the recipient of letters from the
tohacco people. They always have an answer.
For example, lhey point out to me that some
of these chemicals which it is alleged are in
the paper with which cigarettes ara made
are not there so far as their cigareties are
concerned. I submit that the dominion asso-
ciation of fire chiefs might have atlacked the
problem not knowing just what would be the
best way to deal with it; but in my view it
js no answer to their resolutien for tobacco
companies to say there is no saltpetre in the
cigarettes that they manufacture. After it has
been demonstratied by research in the Cali-
fornia fire marshals’ laboratory and in other
places that there are things thal can be done,
such as including those bands every so often
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in the cigarette paper, I suggest that the
sooner we come to something like that the
better.

The possibility that the tobacco people will
do anything of this nature on their own, let
us admit, is very slim. They are in the busi-
ness to make what they can out of it,
although they do spend some money in the
kind of advertising that encourages people
10 be careful with their cigarettes. They urge
people to put cut fires and so on, In my view
we should take action to prevent fires, and
there has not been a great deal of interest
shown by them in this phase of the matter.
Ag a matter of fact, an official of the federal
government to whom I wrote about this
guestion scme years ago replied fo my letter
in such a way as io indicate that he thought
I had something, but he felt obliged to tell
me this:

The nationa! board of fire underwriters of New
York, and simitar organizations have, to my knowl-
edge, been making representations ajong these lines
in the United States for upwards of 25 years. Tao
date they have accomplished exzctly nothing.

That should not dissuade one from col-
tinuing the effort if the need is there. I sub-
mit with all ihe sircngth I ean that in
view of the iremendous number of fires
which take place from this cause, with the
loss of human life znd property, common
sense and a sense of responsibility demand
that we do something about this matter.

As I say, I was able to enlist the interest
of the Minister of Public Works in the days
when he was minister of resources and
development. Perhaps I did not get further
than obtaining his interest. In any event, he
gave me a very interesting memeoerandum,
but I feel that this is semcthing on which
there should be z law. That was my roason
for asking the matier to stand over. 1 appre-

‘eiate the fact that the Minister of Justice

agreed not only to let it stand but expressed
considerable sympathy with my point of
view. I wonder whether in the meantime he
has had a chance to give any thought to i,
and whether he sees the possibility of enact-
ing a law that might take care of the
sitnation.

Before I take my seat I might point out
that another issue has been before the public
recently in regard to cigareties, namely the
guesiion of lung cancer. The Minister of
National Health and Welfare was able to
announce a few days ago that the tobacco
industry of Canada has agreed to muke a
contribution of $100,000 toward research Into
that question. I have no doubi that this con-
tribution will be allowed as a deductible
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jtem in relation to income tax, so a great
deal of it will in effect be paid by the public
treasury.

. The Deputy Chairman: Order. I am not
ruling anybody out of order at the moment;
I am just drawing to the attention of the
- hon. member who has the floor the fact ihat
the clause we are discussing deals with arson,
that is, the wilful setiing of fires. I know the
heading of the section is, “Arson and other
fires”. Having that in view I have not inter-
rupted the hon. gentleman while speaking of
cigarettes in so far as they do cause fires.
I think it was understood when the section
was allowed fo stand that this subject might
be discussed, but I ask the hon, member not
to take the cigarette discussion too far afield,
becauvse other hon. members may also have
. other aspects of cigarette smoking in mind,
and if they discussed them all we would never
get back to the Criminal Code.

Mr, Knowles: Your point, Mr. Chalrman, in
my view is well taken. I think you will
recall that when this question came up the
last time I suggested that ail the clauses
under the heading of arson might stand, but
I agreed that one would be enough for the
purpose of this discussion. Also, my reference
to this other matter was merely for the
purpose of suggesting that if the cigarette
people have been persuaded to put up some
money for research into that ofher question,
which I shall not mention again at this time,
I would hope that if necessary they could be
persuaded to put up some money for research
into this guestion of scme reaily effective way
in which to minimize the loss of life and
property from fires started by cigarettes. Per-
haps the minister will tell us the result of
his thinking on this important guestion,

Mz, Garson: The point my hon. friend now
raises is one not without embarrassment for
me, becauze I understood when the section
was stood over that my hon. friend was going
to send me a memorandium. The following
is credited to my hon. friend, at page 2514
of Honsard:

I wonder if the minister would be willing to allow
one of his clauses—any one under the heading of
arson or fires—to stznd, and I will submit te him
for his own perusal some memoranda and other
material I have on this guestion.

I have been rather busy lately. In the debate
on this bill there were a number of other
undertakings T gave where it was I who had
to do something. In this particular cne I
was waiting for my hon. friend to send me
his memoranda. I would be glad, as ¥ said
before, to give his memoranda careful con-
sideration. Bui I suggest that it would hardly
‘be necessary to have this clause or any of
the other clauses dealing with arson or fires
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stand. I believe that if any amendments were
required they would not tzke the form of
amendments to these clauses we have been
discussing. In fact I guestion very much
whether they would come under the Criminal
Code at all.

My suggestion to my hon. friend would be
that he send me the memoranda he mentioned,
and that we go on from there and consider
it perhaps in another annual amendment,

Mr, Knowles: I am gquite agreeable. I
apologize to the minister for nol having got
that memorazrndum to him yet. Like the
minister, some of the rest of us are rather
busy, too. Alay I also make it clear that
I am not against this clause. I am quiie
prepared to le: this clause pass on the under-
standing that this matter can be pursued.
As a matter of fact, having sent the memoran-
dum o the minister, which I shall do in the
next few days, I may raise the malter when
we get to the minister's estimates. My hope
is that in the meanlirme he will give this
serious guestion the serious thought that ¥ am
sure he agrees it deserves.

Clause agreed to.
Clause 389 azreed to.

On clause 413—Superior court of eriminal
jurisdiction.

Mr. Garson: I think this is a case where
there was a typographical crror. The clause
is self-explanatory once that typographical
error is cured. I would therefore suggest
that -the word “officer” in lne five be deleted
and the word “offence™ substituted therefor,

Mr. Sinclair: I move accordingly.
Amendment agreed to.
Clause as amended agrced to.

On clause 417—T'rial
Alberta.

Mz, Fulton: I asked that this clause stand,
as I thought it might be appropriate to draw
attention to the fact that notwithstanding the
efforts made to bring about complete uni-
formity as among tha provinces in respect
to the administration of criminal law, in
Alberta it is provided by clause 417 that an
accused charged with an indictable offence
may with his consent be tried by a judge
of the superior court without a jury. There
is a further difference provided by a later
section that in Alberta jurizs are still com-
posed of six men.

The minister has explained that it is the
desire of Alberta to continue in those {wo
respeets in which they zre different from the
other provinces. I suppose that if the law
officers of Alberta wish that difference to be

without jury in
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continued we cannot very well say that we
know better than they what is good for their
province,

I would hope that before too long it will
be possible for them to give further con-
sideration to accepting a change. I would
point out that at the present time if I were
driving through Alberta and was alleged to
have comrmitted an offence under the code, I
would be tried by a jury of six men rather
than a jury of twelve. I would prefer to be
tried by a jury of iwelve men. I suppose it
mizht be said that would be my fault for
having gotten into trouble in Alberta. I
make that comment in order to bring this
matter to the attention of the commitiee for
what it is worth, and would hope that even-
tually we may achieve uniformiiy as among
all the provinces in this couniry.

Clanse agreed to.
On clause 432—Detention of things seized.

Mz. Garson: When this clause was being
debated before certain observations were
made, to meet which we have redrafted the
clause. I suggest the following change:

That paragraphs (a) and (b) of subclause (3)
of clause 4:% he deleted and the following sub-
stituted therefor:

“(a) if possession of it by the person from whom
it wrs sezized is lawiul, order !t to be returned to
that person, or

(b} if possession of it by the person from whorm it
was setred is unlawful,

(i} order it to be returnsed to the lawful owner or
to the peron who is entitled to possession of it, or

{1i) order it to he forfelted or otherwlse dealt
with in accardance with law, where the lawful
owner or the petson who Is entitled to possession
of it is not known.'

And also:

That clause 432 be amended by adding thereto,
immediately after subclause {§), the following sub-
clause:

“{7) A person who considers himself aggrieved
by an order made under subsection (3) may appeal
from the order to the appeal court, as defined in
section 719, and for the purposes of the appeal the
provisions of sections 721 to 732 apply, mmutalis
mutandis,”

Mr. Fulton: I thank the minister for going
as far as he has gone, although this amend-
ment does not go as far as I sheould have
liked in that it still does not indicate by what
process justice is to be satisfied as to the
owhership of the article in question. 1 would
have preferred an amendment which made it
clear that the process of satisfaction was to
be carried out, but since it is provided by
the second amendment that a person
agerieved by an order made has the right of
zppeal I shall be content with the amend-
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Amendments agreed to.
Clause as amended agreed to.
At six oclock the committee took recess.

AFTER RECESRS

The commiitee resumed at eight o'dock.
Clause 446 agreed fo.
On clause 487T—Absolute jurisdiction.

M™Mr., Knowles: Mr, Chairman, I believe 1
asked that this clause be allowed to siand.
We did not have very much discussion on it
when it was last before the committee, but L
believe the efiect of the change is that from
now on a person cannot claim a jury trial in
connection with a theft unless the value of
the article alleged to have been stolen is in
excess of $50. Previously a person could
elaim a jury trial if the value of the article
was in excess of $235.

I realize this change is being made because
of the infiation we have had under the present
government, but I would ask the minister
whether this matter was discussed at any
length before the committee. As a layman it
seems to me that even though there has been
inflation the purpose of that cui-off point was
to prevent the summoning of a jury on &
trivial case. I wonder if these cases are
trivial in all instances where the value of the
article i¢ in excess of $25 but not up to the
value of $507

Mr. Garson: Mr. Chairman, for a great
many vears now the limit has been $25. The
limit in 1882 was $10, and I suppose the best
test of the fixing of a lmit of this sort is in
relation to the purchasing value of the dollar.
If all the statements we have heard from
time to time from members of the opposition
are to be taken seriously I am surprised it
was not proposed to raise this limit beyond
$50—

Mr. Fleming: I am glad to see the govern-
ment is taking them seriously.

Mr. Garson: —hbecause the article which
wotld be worth $25 when the previous limit
was applicable wonld certainly be worth $50
now. I went into that at great length when
the clause dezaling with the jurisdiction of
magistrates to iry indictable offences was
hefore the committes last week.

Clause agreed fo.
Clauses 468 and 499 agreed to.
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On clause 5b7—Accused fto be present.

Mr. Knowles: Mr. Chairman, has the mini-
ster given any further thought fo the point
raised in connection with clause 557 when it
was last before the committee? I believe the
point was put to the minister in the form of
a guestion, If an accused individual is
required to be in court during the whole of
his irial, why should not an accused corpora-
tion, through its agent or counsel, be required
to bhe present throughout the whole of the
corporation’s {rial?

Mr. Gazson: If my hon. friend will look at
clauses 528 to 531, which spell out in con-
siderable detail the manner in which the
accused corporation is brought before the
court for trial, I belicve he will see a full
answer to his guestion.

Mr, Knewles: Is an accused corporation
under these other sections required {o be
present throughout its trial in the same way
an individual is reguired to be present under
clause 5577

Mr. Garson: Actually they cannot be pres-
ent in the same sense because an accused
corporation, not being an individual human
being, cannot be present by itself. It can
only be present through its counsel! or agent.
M my hon. friend will look at sections 528
to 531 he will see that they spell out the
manner in which the accused corporation will
" appear and plead through its agent or
counsel.

Clavse agreed to.

On clause 637-—Binding over person con-
wicted.

Mr, Knowles: Ar. Chairman, before we go
on to the next clause I would like to ask
the .minister whether he took ancther look
at clause 637. It was allowed to pass the
last time it was before the committee but
the minister agreed he would take another
look at it, having in mind the point which I
raised at that time.

Mz, Garson: I believe my hon. friend is
referring to clause G37 (3), and as I recall
his argument he stated that in these cases
whare a citizen had been ordered fo enter
into a reccgnizance to keep the peace and
was in default, and because of such default
had been commiited io prison, the former
provision required the jailer or sheriff to
advise the judge that the citizen was there.
My hon. friend thought that was a better
method of protecting a man who was in
custody than the method which is now sug-
gested.

We have looked at that since my hon.
friend raised the point, and we think the
method outlined in clause 637 {3) is a much
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better method because this clause specifically
spells out that the man in custody has the
right to appear before the judge. The clause
states:

{3) Where a person who has been ordered to
enter into a recognizance undev subseciion (1) has
remained in prison for two weeks because of his
default, he may apply to a judge for review of the
order of committal,

Under the old provision the jailer or the
sheriff made this return to the judge, but
whether the judge acted on it was anclher
guestion. Under this present clause a man
in custody can himself initiate and carry
on the proceedings, and his right 1o do so is
clearly stated.

Mr. Knowles: I realize that a prisoner’s
right iz spelled out more clearly in this
clause than it was in section 1039 of the
original code, but I would like the minister
to address himself to this guestion. What
happens if a man does nol know he has that
right, and iz allowed to remain in a cell
for a peried beyond the two weeks specified?

Mr. Garson: I covered that in my remarks
on a previous occasion by stating it was
incredible to me that with the type of prison
wardens we have nowadays, this fact would
not be brought to the attention of the accused.
But in any case, whether it is brought to
the attention of the accused is, I suggest, a
matter for the management of the provineial
jail in which he is lodged, for he would not
be sent o a penitentiary. I do not think
it is at all proper that the Criminal Code
should spell cutl every last itemn of adminis-
tratior and procedure in a provincial jail. If
there were any question about this matter
it is one we could raise with the provineial
attorr.eys general. We have certainly never
received any complaints from themn concern-
ing these sections of the code.

Mr. Winch: Why should a man stay in jail
for two weeks before he can make applica-
tion to a judge?

Mr. Garson: Because in the first place—and
if my hon. friend has read the section he -
will see this—the man is there because he
has been ordered by the court to enter inio
a recognizance and has defaulted in so doing.
He is only in prison in the first place because
he has defaulted. He continues to stay in
prison only because he continues to default.
It is only where there are some gpecial
circumstances which excuse his continued
default that he has any hope in making this
application. If he wants to remedy the de-
fault he can get out in 24 hours. It is not
like being in prison for an offence. He is
in prison because he has defaulted in entering
into a recognizance.
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The Chairman: Clause 637 was carried
previously. We now turn to clause 641.

Mr. Fulton: Provided that no one feels
very strongly against it, Mr. Chairman, I am
going to ask that the committee permit a
reversion to clauses 467 and 468. The eleva-
tors in this building are not always quite
zs prompt as they might be. Neither I nor
my colleague the hon. member for London
was able to get down here before those
two sections were carried.

Mr. Knowles: Does the hon. member mean
that I did not talk long enough?

Mr. Fulton: I do not wish to press the
matter, but those sections were allowed to
stand at our request, and I should like per-
mission to revert to them. .

Mr. Garson: That is quite all right, Mr.
Chairman. If there is any wisdom fleating
around we want fo have the benefit of it.

The Chairman: Has the hon. gentleman
leave to revert to clauses 467 and 4687

Some hon. Members: Agreed,

Mr. Fulion: I appreciate the generosity of
the committee, and I shall not detain it long.
My friend the hon. member for Londen has
been making a study of those particulars in
which the absolute jurisdiction of magis-
trates under these two sections exceeds the
jurisdiction of magistrates under the old code.
To the extent that the absolute jurisdiction
of magistrates has Dbeen enlarged, it is a
whittling down of the rights of an accused.
It is that point—and I think that point alone
—+to which we take objection,

We start with the fact that under clause
467 the jurisdiction of a magistrate to try
an accused is absolute and does not depend
upon the consent of the accused where the
accused is charged with theft and where the
property is alleged to he of less than $50 in
value. Previously the magistrate had no
absolute jurisdiction to try—

Mr. Carson: I Tise on a gquestion of privi-
lege. I wonder whether I might interrupt
the hon. gentleman long encugh {o say that
in hig absence thisz same argument he is now
presenting was presented very effectively by
the hon. member for Winnipeg North Centre,

Mr. Knowles: But not effectively enough to
persuade the minister.

Mr. Fulton: I shall pass over that matter
fairly rapidly, then, and will do no more than
to point out that it is a doubling of the juris-
diction on grounds that do not seem to be
thoroughly explained or established. Having
abolished the former resiriction whereby
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magistrates did not have absolute jurisdic-
tion unless they were properly qualified and
serving in cities of 25,000 and over, the act
has, it is true, provided now in the defini-
tion section, namely section 466—or has
attempted to do so—that the province wilt
appoint only qualified magistrates.

I can see the desire of the minister and
the government to ensure that all magistrates
shall be properly qualified so they will be
qualified to exercise their jurisdiction. But
the fact is that the mere passage of this new
Criminal Code will not ensure that all magis-
trates are properly gqualified lawyers. Par-
ticularly in cities of less than 25,000 where
they are now serving, where magistrates
have been appointed who are not lawyers
their appointments are not going to bhe
changed just because this bill passes, Yet
under the bill the absolute jurisdiction of
the magistrates is automatically enlarged in
the particulars which will be developed in
a moment by my friend the hon. member for
London. Hence you are going fo have a
number of complicated and technical cases
which were formerly iriable by the magis-
trate only with the consent of the accused
but in which the accused now has no election
as to whether he shall be tried by a magis-
trate cr by a judge with a jury.

The sifuation represenis a definite abridge-
ment of the rights of an accused. I should
think it would have been passible to put in
the bill some provision that when the magis-
trate who would otherwise have jurisdiction
to try the case is qualified as a barrister,
then his jurisdictien shall be absolute but
that in the absence of a magistraie who is
qualified as a lawyer the clection of the
arcused might remain.

Mr. Garson: While I share with my friend
the hon. meraber for Kamloops the distine-
tion of being a member of the legal profes-
sion, I am afraid I diifer from his view that
it is only magistraics who are members of
the legal profession who are good magistrates.

Mr. Fulton: I never said that

Mr. Garson: I happen to know some very
good magistrates indeed who obtained their
training in a practical way. But be that as
it may, ona of the difficulties in a divided
jurisdiction such as that which we have in
this country, and one which we simply can-
not get over by any provisions in the Criminal
Code, is that we cannot in the Criminal Code
tell the provincial authorities whom they
should appoint 23 magistrates, In the
Criminal Code we can specify that the
magistrates are to be specially qualified to
deal with cases which arise under this part
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of the ecode. But beyond that, the person a
provineial government appoints as a magis-
trate is the province’s own business.

In approaching our responsibilities in this
parliament I do not think we have the right
to assume that the provincial governments
are going to do these things badly. We must
assurne and do assume that they will use
reasonable judgment. My experience has
been—and I am sure my friend the hon.
member for Kamloops will agree with this
statement--that the appointment of magis-
trates has improved greatly indeed over the
last 15 or 20 vears. As to the magistrates in
my province who exercise this jurisdiction,
I would have the utmost confidence in them
withont exception. They are highly capable
and competent people,

I do not know of any province in Canada
where it could be said that there are incom-
petent magistrates exercising jurisdietion
under this part. There may be the odd police
magistrate in outlying sections of the prov-
ince ‘who does noi have authority to deal
with cases under this pari, but I would not
want to take, or even to share with my hon.
friend from Kamloops the responsibility of
alleging that there are magistrates exercising
jurisdiction under this part who are unguali-
fied and incompelent. :

Mr. Fulion: I am not going fo deal at any
Jength with what the minister has said. As
I indicated earlier, my colleagne the hon.
member for London has some remarks to
make.

I want to take issue at once with what
the minister said when he suggested it was
implizit in my remarks that I feli that no
magistrate who was not a qualified lawyer
was a good magistrate, That was far from
my suggestion. But I did suggest that until
magistrates become gualified in the law as
a matter of course, there iz no justification
for increasing their jurisdiciion without the
consent of the accused. After all, even a
very good, conscientious and commonsensical
man can become completely at sea when
charged with the responsibility of administer-
ing the criminal law. Common sense does
not always qualify a man in this respect, and
it can work adversely the other way.

I think I can illustrate that peint best, if
I may, by telling a story of a magistirate
—this was the application of common sense——
who was appointed in one of the remote areas
of British Columbia. One of the first cases
he had before him was an infraction of the
game act. The accused was represented by
counsel,

Mr. Garson: I wanted to ask my hon. friend
if the magistrate he is talking about is one who
[Mr. Garson.]
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was appointed as being specially authorized
within the meaning of this section, because
if he was not his story will not prove anything.

Mr. Fulton: He was the magistrate who
exercised all jurisdiction in the particular
area where he had been appointed.

Mr. Garson: Bul was it under this part of
the code?

Mr, Fulion: This is a new part of the code.
Of course the definition section, subsection
{b), provides the definition of “magisirate”,
but that is a new definilion and provinces,
where they do not have available persons
with legal gualification, are obviously going
to continue in office, with the jurisdiction con-
ferred under part XVI, persons who are
exercising the functions of magistrates in
thesze districts at the present time, wheiher or
nat they happen to be qualified lawyers. As
I say, ihe application of common sense does
not always produce a result consonant with
the interests of justice, whether that interest
be from the point of view of the prosecution
or the defence. That is illustrated in the case
of this magistrate.

After the police officer, who was conducting
the prosszcution, had concluded the crown's
case, defence counsel moved for dismissal
on the grounds of lack of evidence, lack of a
prima facie case. The magistrate said, “Well,
ihis is a2 democracy. I have a motion before
me, The motion is that the charge be dis-
missed. I am bound to put the motion. Those
in favour will please vote yea.” The poor
unfortunate police officer had his mouth open
rather wide. Counsel for the accused of
course voted in favour of dismissal. The
magistrate said: “Those opposed will vote
nay.” The police officer said “Nay”. The
magistrate said, “This is a democracy and we
have to give the benefit of the doubf to the
accused. Therefore I vote with the yeas and
the case is dismissed.”

That was the exercise of common sense,
but it did not produce a result mecessarily
consonant with the justice of the case. That
is why I say, without in any sense atiacking
those magistrates who are econscientiously
trying to do their best in spite of their lack
of qualifications, that it seems to me that
before enlarging their automatic jurisdiction
we should tazke greater care to ensure that
properly gualified magistrates are going to be
exercising that jurisdiction.

Mr, Knowles: Czll in the members.

Mr, Winch: I have {ried to follow wvery
closely the arguments and presentations of
learned counsel in the discussion of Bill No.
7, but as a layman I find myseli up against
a problem in understanding certain clauses.
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I think T can ralse what I have in mind under
the clause now under discussion which when
passed, amended or otherwise, will become
the criminal law of Canada.

The sentencing of accused people is divided
between various types of judges, one of which
is magistrates, who are dealt with in the part
of the code now under discussion. I know
one is net supposed to get advice from the
erown, but T alse know it would help me, and
I think it might help others if, through you,
Mr. Chairman, I might ask the Minister of
Justice this guestion.
become the Criminal Code, and as sentencing
will be done by magistrates and judges all
the way up to the highest courts, does it
follow automatically or by law that anyonsz
charged under the Criminal Code has the
right from the very beginning {o ask for trial
by jury?

Mr. Garson: In order to answer my hon.
friend’s question he would have to say first
of all whether the offence with which the
accused was charged was a summary con-
vietion offence or an indictable offence.
Summary conviction offences are the less
serious ones. I understand that my hon.
friend is not talking about them.

Mr. Winch: No.

Mz, Garson: 1 understand he is talking
about indictable offences.

Mr. Winch: With which magistrates can
deal under this section.

Mr, Garson: Yes; that is right. If the hon.
member will look at clause 413 I think he
will see the answer to his question in sub-
clauses 1 and 2. Subclause I reads:

Every superior court of criminal jurisdiction has
jurisdiction to try any indictable offence,

The superior court of criminal jurisdiction
named there is a judge of a superior court
sitting with a jury. Therefore with regard
to all indictable offences the accused has the
right to be fried by a jury. That is the first
point. There is one exception to this to which
I shall refer later. With respect to a court
of eriminal jurisdiction, clause 413 (2 states:

Every court of eriminal jurisdiction has jurisdie-
tion to try an indictable offence other than . . .

‘Then my hon. friend will gee that a number
of offences are cited, The easiest way fo find
out what they are is to look at the side-
notes—treason, murder, and so on. What does
that mean? It means that with regard to
these indictable offences that are named in

As Bill No. 7 will
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the second subclause 413 (2), the accused not
only has to be tried by a judge and jury,
that is, a superior court of criminal juris-
diction, but he cannot be tried without a
jury. Even if he or his counsel wonld prefer
trial by a court without a jury, he has no
right to elect that. With regard to all indict-
able offences other than those stated in clause
413 {2Y and those over which magistrates have
absolute jurisdiction, he can elect io be tried
by a judge and jury on the one hand, or by
a judge or magistrate alone on the other.

When we come to the trial by magistrates
of certain offences which are otherwise indict-
able, we find a very limited number of cases
in which the magistrate has absolute juris-
dietion over the accused. That is covered
on page 161 of the bill, under the heading
“absolute jurisdiction™. It is covered in
clause 467.

With regard to the remainder of the
indictable offences, the accused can elect to
be tried by the magistrate before whom he
comes in the first place, or he can elect a
preliminary investigation and later on elect
to be tried by a jury or elect to take a speedy
trial before a court of criminal jurisdiction.
I think that covers the whole ficld fairly
well.

Mr. Miichell {London}: May I make one
further remark about clause 467. Our objec-
tion to this clause is that while we have been
having a great deal of difficulfy in this house,
both lay and so-called legally trained per-
sons, in trying to understand the code, and
we admit that untrained magisirates are
going fo face that same problem, at the same
time we are extending the jurisdiction which
those, if I may use the word, untrained
magistrates are going to have in one respect.
I refer to lotteries. This offence may be
dealt with by the magistrate without consent,
and the same provision is made for cheating
under clause 181. '

I suggest that before we extend that juris-
diction we must satisfy ourselves that it is
being properly handled by the lay magis-
irates. 1 suggest to the minister that an
examination of cases appealed will indicate
that the great majority come from those who
are doing the best that they can, and have
done a miraculous job in many parts of the
dominion, but who have not the training
NECEessary.

Mr, Garson: With all deference to the hon.
member for London, Mr, Chairman, and the
hon. member for Kamloops, I cannot help
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but think they have a compleie misappre-
hension as to the meaning of clause 466 (b),
which says:
“magistrate’--

That is a magistrate under this part.
—Means

(i} a person—

Now I ask the hon. member to wateh this

language carefully.
—appointed under the law of a prnvince. by what-
ever title he may be designated, who is specially
authorized by the terms of his appointiment to exer-
cise the jurisdiction conferred upon & magistrate by
this part, but does not ineclude two or more justices
of the peace sitting together . . .

In other words, what is contemplated by
“magistrate” under this part is not the type
of chap in a disirict such as my hon. friend
spoke about, who calls for the yeas and nays.
I capnct think of any magistrate who would
do that. I cannot help but think it is nothing
but an example picked up from some book
of jokes.

Mr, Fulton: No, it is not.

Mr. Garsoen: I do not know what province
my hon, frisnd is speaking about. I must
say that if that is the way things are handled,
they must be at least 25 years behind Mani-
toba, becanse since that far back we have
had competent magistrates excreising this
type of jurisdiction. It 15 the same type of
jurisdiction that is exercisad by magistraies
in the citier of Ottowa, Winnipeg, Brandon,
and so on. Thev are trained men with long
years of experience, and they will not experi-
ence one-guarter of the difficulty in under-
‘standing this that some of my hon. friends
across the way seem io experience,

Mz, Fulion: They will not have had the
benefit of the minister’s explanaticn, so they
might be able to appreciate it a little more
easily.

Mr. Winch: I wanied to ask one more
question. If it iz an indictable offence that
can be handled by the magistrate, is the
accused automatically informed that he ezn
elect to be iried by a jury?

Mr. Garson: In those cases set out in clause
467 over which the magistrate’s jurisdiction
is absolute, he is not so advised. In thnsze
cases where the magistrate can only try him
by consent, he is so advised. My hon. friend
will find the formula at the bottom of page
162, in thesz terms. We {ried, in this con-
struction, to use language that was plain and
simple and that anyone could understand.

This is what the magistrate says to the
accused:

¥ou have the option to elect to be tried by a
magistrate without a jury; or you may elect to be

[Mr. Garzon.]
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tried by a judge without a jury; or you may elect
te be tried by 2 court composed of & judge and
jury. How do you elect to be tried?

I do not think the issue could be put
more clearly to the accused.

Mr. Winch: That is the very point that
had me a little mixed up. In subclause 3 of
clause 468, it says:

Where an accused does not elect to be tried by a
magistrale, the magistrate shall held a preliminary
inguiry in aceordance with part XV, angd if the
avecused is commmitted for {rial or, in the case of a
corporation is ordered to stand trial, the magistrate
shall—

That was rather confusing to me. As I
read it, and if I am wrong I know the minis-
ter will correct me, the accused has to decide
that he wants to be tried by a jury befcre the
magistrate decides whether or not he shall
go on for trial to a higher court.

Mr., Garson: I wonder if 1 could put it in
these terms? Let us assume the accused is
arraigned upon a charge which the magistrate
would have jurisdiction to try provided the
accused consented fo be fried by him. Belore
the case could go on any further the frst
point that would have to be cleared up would
be whether the aceused wanted to be fried by
the magistrate right then. The magistrate
puts these questions to him: “How do you
want to be tried? Do you want to be tried
by me or by a judge without a jury or by
a judge with a jury?”

Mr. Hnowles:
amendment?

Supposing he moves an

Mr, Garszon: The accused makes up his mind
then, or usuzlly his counsel has advised him
and makes up his mind for him. If he wants
to be tried by a magistrate he says, “Well, 1
will be tried now.’ The irial before the
magistrate then takes place. The crown puts
in its case, the accused puts in his defence,
and they finish the ease then and there.

But il the accused, when he is asked a
guestion like that, does not happen to be
represented by counsel he may be puzzled
and not know what to answer, and may think
the best thing is fc say nothing. In that
case, as the section indicates, the magistrate
then proceeds to hold a preliminary hearing.
Later the accused can be tried either by a
judge without a jury or by a judge with a
jury. When that time comes the accused not
only has the right to make his choice between
those two alternatives, but in this new code
we have provided that after he has made
one of these choices he may change his mind
again and still choose the other one. It
cannot be said that the accused is in any way
lacking in choice as to the manner in which
he wishes to be iried.
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Mr. Fulton: Am I not right in suggesting
to the minister that the absolute jurisdiction
of the magistrate to try a charge of con-
ducting a lottery is an extension of the
jurisdiction ever that contained in the prescnt
cade? .

Mr. Garson: Yes, I dealt with that at
some length last week. I pointed out that
Bilt No. 7 does give the magistrate jurisdic=
tion in lottery cases. It was considered that
was warranted because the magistrates
already have jurisdiction over gaming and
betting houses, bookmaking and pool-selling;
and if they had jurisdiction over those it was
not much of an extension to apply it to
lotteries.

The Chairman: Shail we now proceed with
clause 6417

Mr. Enowles: 1 believe when we were on

clause 288 this afternoon it was agreed to
let clause G4l stand along with clause 289.

Mr. Garson: Yes,

Mr. Winch: Otherwise I want to speak
on it.

Mr. Garsen: No, it stands.

The Chairman: Clause 641 stands.
shall now call clauses 642 to 653.

Mr. Knowles: These stood this afternoon
as well. .

The Chairman; Clauses 642 1o 653 inclusive
are to siand.

On clause 661—Evidence,

Mz, Fulton: T believe there was some dis-
cussiorn on this last Thurzday. Did the
minister indicate at that time that this sub-
jeet rratter would alse be included in the
reference to the royal commission on the
law with respect to insanity?

We

Mr. Garson: I am sorry I did not hear my
hon. friend’s question.

Mr. Fulton: It was my Iimpression last
Thursday when clause 661 was under discus-
sion that the minister agreed he would refer
the subject matter of eriminal sexual psycho-
paths to the royal commission.

Mz, Garson: Yes, that is quite right. I
believe my hoen. friend was absent when 1
stated that I had discussed this subject with
Chief Justice McRuer, who is chairman of
the royal commission investigating the sub-
ject matter of insanity as a defence to a
charge of criminal liability. The chief jus-
tice was of the view, with which we agreed,
that it would be unwise to intermix con-
sideration of criminal sexual psychopaths

. 3015
Criminal Code
with that other subject matter. He agreed
however fto become the chairman of a
smaller commission which would deal with -
the subject of criminal sexual psychopaths
and bring in a report upon it.

Mr. Fulton: Was this clause not allowed
to stand for the purpose oi getting a report
from the minister on the terms of the refer-
ence to that smaller commission, or is it
considered not necessary to dcfine {ihose
terms?

Mr. Garson: Yes, probably it could be said
that was the reason. 1 tock objection io
having it stand, As a matter of fact I should
have hzd the terms of reference seitled
before, but I have not found ithe time {fo
consider them. I have no objection to stand-
ing this clause, and the next time we come
to it I hope to have the terms of reference
seftled.

The Chairman: Clause stands.
On clause 694—General penally.

Mr. Knowles; This iz the clause on which
we had considerable discussion last Thurs-
day., It is also ilhe clause with respect to
which the hon. membver for Oxford moved
an arnendimment to subelavse 3. Generally
speaking, this is the clause under which we
had the discussien about the way in which
persons are, in some cases, as we see it, made
to go to jail for debi nmamely a debi to the
crown with respect to a fine. I have looked
very ciosely at the amendment moved by the
hon. member for Oxford, which appears at
pagas 2808 and 2909 of Hansard of March 11,
and I am reminded of sormething my col-
league the hon. member for Vancouwver-
Kingsway said this afiernoon. The MMinister
of Justice was prepared to accept the amend-
ment moved by the hon. member for Oxford
without a moment’s hesitation.

Thz Chalrman: Order. In order that there
may be no misunderstanding, the Chair has
no record of any amendment having been
sent in.

Mr. Garson: If was a suggestion which
the hon. member for Oxford put on Hansard
of an amendment that he favoured.

Mr. Knowles: Perhaps I might make the
point clear, My, Chairman, by reading a few
lines from Hansard at pages 2908 and 23500.
The hon. member for Oxford said:

I was wondering if the minister would care to
comment on the suggestion I should like to make
with regard to subelause 3. The whole discus-
sion might be obviated if subclasuse 3 were
amended somewhat along the following lines:

<A summary conviction court may direct that any
fine, pecunlary penaliy or sum of money adjudged
to be paid shall be paid forthwith or if the accused
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is unable to pay forthwith, at such time and on such
terms &s may be fixed by the summary conviclion
court.”

Obviously, by referring to the terms of
subclause 3 of the bill that is before us, the
amendment suggested by the hon. member
for Oxford involves writing in the words,
“or if the accused is unable to pay forthwith,
at such time and on such terms”, and so on,
As I was saying, Mr. Chairman—and -you
are perfectly correct that the ameundment
was not moved; it was merely put forward
as an idea—the Minister of Justice without
a rnoment’s hesitation said, “T would be quite
willing to accept that suggestion,” That does
not mean there is necessarily anything wrong
with the suggestion; but I have come to the
view myself that the suggestion does not
amount to very much, and that is probably
the reason the minister was prepared to
accept it. I am prepared to vote for it, but
I do not think it accomplishes the purpese that
was being pressed from this side of the house
in the debate last Thursday.

The minister says it would make very litile
difference to the practice that is now in vogue,
as it is already possible for a court to fix
a later day for the payment of a fine. All
this suggested amendment does is provide
for an instalment basis. The real nub of
clause 694, as I see it, is in the first twe
subclauses, particularly in subclause 2 which
almost makes it mandatory for a convicted
person, not being able to pay the fine, to
be sent to jail for a period of not more than
six months.

I realize that ithere was quite a bit of dis-
sussion on this matter on Thursday; I realize
that from this side of the house we did not
make too much of an impression upon the
mind of the Minister of Justice. But it does
seem io me that the matier calls for further
consideration, and that the proposal of the
hon. member for Oxford, to which I take
no excepiion, does not meet the point.

Has the minister given any further con-
sideration to the larger point in the meantime?

Mr. Garson: Yes, I have, and this is not
the first time I havée pgiven it consideration.
I tried to be as clear as I could the other
day in saying that we in this parliament are
confined to the enactment of the criminal
law. We can empower, as we did many years
ago, magistrates to give time for the pay-
ment of fines; but we have no authority over
the enforcement of the criminal law. Whether
the magistrates in Canada will exercise the
powers we confer on them by this particular
clause we are discussing is a gquestion over
which we have no authority.

I was most frank with the members of the
committee the other day in explaining what
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seerned to me 1o be the reason clauses of
this sort were invoked to a mmuch greater
extent in CGreat Britain than they are in
Canada. To me it is perfectly clear that
one of the main reasons for this is that the
United Kingdom has a very extensive and
thorough-going system of probation, with
probation officers in the large numbers that
are necessary io supervise the granting of
time for the payment of fines. Uniil such
a systemn of probation is provided in the
provinces of Canada, all we can do is provide
in this clause that the magistrate shall have
power to give time for the payment of fines,
and hope that with his present facilities he
will do this as frequently as possible. But
so far as the power to do so is concerned,
he has that power, and he has had it for a
long time.

When the hen. member for Oxford made
the suggestion that we should spell out this
power and amplify it a litile, I accepted this
suggestion with alacrity, as my hon. friend
from Winnipeg North Centre pointed out. Of
course we have no objcction to spelling out
what is part of the law now. But I do not
want any person to think or say that our
willingness to spell it ouf is an admission on
our part that our present law is defective.
I think what could be done under the amend-
ment suggesied by the hon. member for
Oxford could be done under our present law.
Having given consideration {o his language,
perhaps it would make it a little clearer if
we adopted it. I have the necessary amend-
ment here, and I shall ask one of my collea-
gues to move it in these terms:

That subclause (3) of c¢lause 894 be deleted and
the followlng substituted thercfor:

“{2) A summary conviction eourt may direct that
any fine. pecuniary penalty or sum of money
adjudged to be paid shall b2 prid forthwith or, if
the accused is unable to pay forthwith, at such
time and on such terms ag the summary conviction
court may fix.”

With regard to the use of the word “time”
in the singular, perhaps I should say that by
the Interpretation Act a reference like that
in the singular includes a reference in the
plural, Therefore it would be at such time
or times and on such terms as the summary
conviction court may fix. I do not see how
within the limits of the English Ianguage we
can go any further than that in conveying
power to the magistrate. The mere fact of
our conveying it is no assurance that the
magistrate is going o exercise this power.
All we can do is to convey it. If it meets
with the approval of hon. members I would
be glad to suggest that the Minister of Mines
and Technical Surveys move this amendment.

Mr. Prudbam: I move accordingly.
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Mr. MacInnis: I think what we are trying
to do here iz eliminate the impression that
a person is being imprisoned not for the
crime of which he was accused but because
he could not pay the fine levied for that
crime, I did not like to hear the hon. mem-
ber for Winnipeg North Centre say the
minister was accepting this because it did
not amount to much, I have been associated
with him for some considerable time in the
commitiee and T do not think—

Mz, Knowles: The hon. member said worse
this afternoon. '

Mr, MacInnis: No. Certainly the words
were not very appropriate. I agree that if
a time can be set to pay a fine fixed by a
summary conviction court it means that a
time or times may be fixed. I do not think
the long amendment proposed need be con-
sidered. All we need to say is “at a time
or times.” I think that meets the case by
adding just two words and making it read,
“at a time or times to be fixed by the sum-
mary conviction court.”™

Mr. Garson: That was the very suggestion
I made. As I say, under the Interpretation
Act “time’” means “times"”, so from the drafts-
man's point of view it would be almost a
summary cenviction offence to put in “fime
or times"”. However, I have no chjection. So
far as having people understand it is con-
cerned, I think if we put “or times” in the
present subsection it might be more effective
for at least the lay members of society.
Whichever the committee prefer is quite
agreeable fo me. :

Mr. Ellis: Do I understand that if this
amendment carries in all cases the magistrate
will give sufficient time to pay the fine?

Mr. Garson: It will be up {o the magis-
trate. I suggest to my hon. friend that with
all the good will in the world, if you are
going to set up magistrates and judges whose
job it is to exereise judgment on the facts,
you cannot tell them what to do. We have
to leave it to the judge or magistrate {o
decide on the facts of the case whether to
give time or nof. If the magisirate or judge
is satisfied that an accused cannot pay forth-
with, he may give time, but he has the right
to decide in every one of these cases. He has
to decide whether he will do it or not.

Amendment agreed to,

Mr. Fraser {Peterborough): The accused has
to ask for ihat?

Mr. Garson: 1 would not say that; if the
magistrate is satisfied.

Mr, Knowles: Before the clause as amended
carries there is one other point on which I
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would like to say a few words. About an
hour ago the minister relied on inflation as
an argument in connection with another
clause where the amount of $25 was being
raised to $50. What he does here is raise
$50 to $300. Is it the same inflation that is
responsible for this? The code as it now
stands under the analogous clause—

Mr. Garson: To what section is my hon.
friend referring?

Mr. Knowles: To clause 6§91 (1. The eross-
reference is to section 1052 (2) in the code as
it now stands. The minister will note that
in the section of the present code it is $50
while in the clause now before us it is $500.

Mz, Garson: The offences are quite different.
If my hon, friend will Jook at sectionm 1052
(2) he will see that it reads:

Fvery one who is summmarily convicted of any
offence for which no punishment is speecially pro-
vided, shall be llable to a penalty not exceeding
fifty dollars, or fo imprispnment, with or without
hard labour, for a term nol exceeding six months,
or to both.

Mr. Knowles: Clause 694 (1) reads:

Except where otherwise expressly provided by
law, every une who Is econvicted of an offence pun-
ishable on summary conviction is liable to a fine
of nct more than five hundred dollars or io
imprisonment for six months or to both.

What is the difference? Not only does it
say the same thing in a slightly different
order of words, but the note on the right-
hand page tells us that clause 694 (1) is an
analogue of section 1032 (2). Unless I do not
understand the English language it seems {o
me they are saying the same thing. Ii is on
that basis that I still press the point as to why
inflation results in §23 being raised to $50 in
one case and in $50 being raised to $300 in
another case.

May I point out that in this same revision
of the code we made 2 change in the opposite
direction in respect to penalties imposed upon
corporations for summary conviction offences.
As the old code stood, the penalty on a cor-
poration for a summary conviction offence
was in the discretion of the court; there was
no ceiling, there was no limit. Under the
new code 2 limit or ceiling of $1,000 has
been fixed. In the case of the corporation it
has been brought down from infinity to
$1,000. In the case of the individual it has
been raised from $50 to $500.

I would like fo put two guestions to the
minister. First, why has the 350 been raised
to $500 when in the other case the increase
was from $25 to $50? Second, how does the
minister justity this different treatment of
individuals and corporations? In the case
of the corporation the maximum penally
upon summary conviction has been reduced,
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but in the case of the individual the maxi-
mum penalty upon summary convietion has
been increased.

Mr. Garson: Mr. Chairman, the answer to
my hon. friend’s question is this,
go through the present code he will see that
with regard to a large number of offences
punishable upon summary conviction it is
provided in each case that everyone found
guilty upon summary conviction shall be
fined X dollars. The cases we are discussing
here in Bill No. 7, however, correspond to
the n.o.p. items in the tariff, namely, those
not otherwise provided for; and in this bill
there are few if any penaliies specifically
provided, My hon. friend might say, “sup-
pose that is so; why should these cases go
up from $50 to $500?" He will find cther
seciions in the code which state that a
certain coffence is punishable upon summary
conviction or by indictment; and in that case,
dependent upon how heinous the eircum-
stances are, the crown prosecutor has to
decide whether fo lay a summary con-
viction charge or a charge as an indictable
offence.

I have no specific instructions upon this
point because I do not recall any specific
reference to it in the report of the commis-
sion. However, T believe a possible reason
for this maximum penalty bheing increased
to $500 in summary conviction eases which
are not otherwise provided for is that it may
give a greater discretion to the prosecuting
officer in deciding upon the facts of a certain
offence whether it will be a summary con-
viction charge or an indictable offence if
there is 2 reasonably heavy penaliy which
can be imposed if iried summarily before a
magistrate. In relation to these penalties in
Bill 7, mny hon. friend should kecp in mind
that they apply to a large number of offences
that have no penzlties of their own; that they
are maxirmmums, and that the magistrate can
impose not more than that maximum but any-
thing less than that if he so wishes,

So far as the limitation upon the penalty
chargeable against a corporation convicted
on a summary conviction offence is con-
cerned, I helieve the last time this matter
was before the commitiee my hon. friend
and I debated it at considerable length. 1
do not know if I convinced him on that
occasion, but my thesis then was that for
the limited number of summary conviction
offenices in the code that a corporation can
commit, $1,000 was a reasonable figure as
a maximum penalty; and that it was quite
unreascnable, as it is under the present code,
to say they could be fined an unlimited
. [Mr. Knowles.]
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amount, because no magisfrate would ever
impose that sort of penalty, and a provision
of that nature weuld simply be ineperative.

Mr, Knowles: But why does not the argu-
ment which the minister puts forward in
respect of the individuals apply to corpora-
tions? He states that in respect of an indi-
vidual the decision of the prosecutor as to
whether 1o charge the individual with a sum-
mary conviction offence or an indictable
offence may be influenced by the amount of
the fine which can be levied under a sum-
mary conviclion eharge. Should not that
same reasoning apply in respect of a corpora-
tion? T would remind the minister that a
$500 fine may be pretty serious when applied
to an individual, but a $1,000 fine might
just be peanuts for a corporation. On the
basis on which the minister iz arguing you
may by the same token make it necessary
for the prosecution io charge a corporaticn
with an indictable offence rather than a sum-
mary conviction offence because the fine
upon summary conviction is {oo low,

Mr. Garson: On that score, Mr. Chairman,
1 would have thought that in most cases
where we have a liahility in excess of $1,000
the prosecutor would be inclined to charge it
as an indiciable offence against the corpora-
tion.

Mr. Ellis: Mr. Chairman, T believe there
is an assumption that the fine levied on the
individual would always be a low fine and
not approach the maximum, whereas a fine
levied on a corporation would be at the
maximum. On March 10 I asked the minister
whether he thought the maximum fine ob an
individual of $308 was quite fair when one
considered that the maximum fine for a cor-
peration was $1,300. The minister replied, as
reported at page 2870 of Honserd:

¥Yes, Mr. Chairman. I certainly think that is a
fair basiz in respect of summary conviction offenices;
and it applies only to summary conviction offetices,

The amount of money is not important.
‘What is important is this ratio of two to one.
If the minister points out that a court might
levy a fine of only $100 on an individual,
then by the same token the court can levy
a fine of one-fifth of the maximum on a
corporation, namely 5200, The minister's
comparison between 3500 and $1,000 misses
the point altogether, and I fail to see how he
can suggest that a $300 maximum for the
individual is fair when we consider the
maximum fine for a corporafion is only
$1,000. .

Mr. Garson: I wonder if the hon. member
is not basing his thinking upon the assump-
tion that all corporations are wealthy and
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all individuals are poor. If a man were a
millionaire and the magistrate wished to
impose a fine upon him which would he
somewhat painful I would think $500 would
not be at all out of the way. I do not believe
it ig correct, however, to assume that because
it is an individual on the one hand, and a
corporation on the other, you may not have
an exceptional group of individuals on whom
you would have to impese a very stiff fine
before they felt it at all. In cases of that sort
I am sure my hon. friend, if he were a magis-
trate, would be glad to have that sort of
discretion which the $500 limit would give
him.

I do not believe if you were fo examine

the average of the penalties imposed under
a clause of this kind they would go anywhere
near the $500 mark, because most people are
not too wealthy., Where the magistrate, on
the other hand, feels he has f{o impose a
penalty on an accused which the accused will
really regard as a penalty he is provided
under this clause with the proper authority
to glo so if he feels the facts are sufficiently
serious.

Mz, Ellis: I should like to draw the minis-
ter’s attention to the wording of the seetion
we have just been discussing. Section 6594,
paragraph 1, reads as follows:

Except where otherwise expressly provided by
law, every one who is convicted of an offenice pun-
jshable on summary conviction is Hable to a fine
of not more than five hundred dollars or to
jmprisonment for six months or to both,

I raised this point a day or two ago and
the minister peinted out that in the event
of a wealiby individual being brought be-
fore the court, the magistrate could not only
fine him the maximum of $500 but could also
impose a jail sentence,

That is right.

Mr, Ellis; This evening the minister is say-
ing that the maximum fine is $300. In other
words it is suggested that a millicnaire
could be brought before a court, and the
maximum fine provided under this code
would be $500 on summary conviction. But
as the minister will note, this section enables
a magistrate to impose a jail sentence in
addition to a fine. I do not think the com-
parison the minister has made is valid at
all. A corporation cannot be sent to jail
on summary conviction, A fine is all that
can be levied against it. I think the minister
should bear in mind the fact that in the
event of a wealthy individual being convicted,
on summary conviction, the magistrate can
impose both a fine and a jail term up to a
maximurn of six months.

Mr. Garsen!
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Mr. MacInnis; I think perhaps we are using
wrong comparisons here when we are com-
paring the fine that can be levied on a cor-
poration on summary convietion and the one
that can be levied on an individual on sum-~-
mary conviction. I think we are aiso
confusing the issue when we talk about
millionaires being subject to this fine as well
as ordinary individuals. For every million-
aire who will be brought into court on a
summary conviction charge there will be
hundreds of thousands or a million brought
in who are people with litfle means at 2all.
It is really for these people that we are
making the law. We are not necessarily
going to punish the millionaire to a srealer
extent just because he happens to be 2
millionaire. We are punishing him for the
offence, and not for what he possesses.

As T mentioned this afterncon in con-
nection with another section with which we
were then dealing, I do not know how long
section 1052 (2) has been in the code, but I
imagine it has been there for quite a long
time. If we have got along all these years
with a fine of $30 for a summary conviction
offence 1 should like to hear what argu-
ments were given by those who were revising
the code for increasing it to $500 and, as has
already bheen pointed- out, six months'
imprisonment. The maximum in both cases
cant be imposed.

I am sure the minister would be meeting
the wishes of members in all sections of the
House of Commens if he were to reduce this
fine. We have had considerable inflation in
the last few years. Let us say there should
be a 100 per cent increase and make the fine
$100. I wish the minister would give that
matter some thought before we pass this
clause,

Mr., Garson: My friend the hon. member
for Vancouver-Kingsway wanted me to give
an cxample of a penalty of §500 for a summary
conviction offence. If he has the existing
code in front of him I would refer him to
section 537, which reads as follows:

Every one is gullty of an offence and liable, on
summary conviction, to a penalty not exceeding five
hundred dollars over and above the amount of
injury done, or to three months’ imptisonment with
ar without hard labour, who wilfully kills, maims,
wounds, poisons or injures any dog, bird, beast,
or other animal, not being cattle, but being either
the subieet of larceny at common law, er being
ordinarily kept in a state of confinement, or kept
for any lawful purpose. :

That is 4 summary conviction offence. If
I had the iime tonight I eould present other
instances of summary conviction offences
which under the existing code are punishable
in the amount of a maximum of $500. This
limit in Bill Neo. 7 that is being provided in
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those summary conviction cases in which
no specific amount is stated is not providing
any greater penalty now than that which is
provided in a number of individual cases
in ithe present existing code such as the one
I have just named.

There is a point which I thought T might
deal with while T am on my feef, which was
raised by my friend the hon. member for
Regina City, I think it was, as to the corpora-
tion only having to pay a fine and, since you
could not imprison it, it was let off without
any further penalty. If he will look at clause
623 he will see that it says:

Notwithstanding subsection (2) of sectlon E21, =
eorporation that is convicted of an offence is liable,
In Heu of any lmprisonment that is prescribed as
punishment for that offence,

{a) to be fined in an amount that is in the discre-
tionn of the court, where the offence is an indictable
offence, or

({b) to be fined in an amount not exceeding one
thousand dollars, where the offenice is & swnmary
conviction coffence,

Actually, if the court wished to do so it
could impose a fine of $500 and then a further
£1,000 in lieu of imprisonment, which would
be £1,500. I only mention that matier in
order to clear up the point. I am not saying
it has any particular bearing on the arcument
we have been carrying on.

Mr, MacInnis: Section 537 spells cut a crime
that is punishable on summary conviction.
I submit that section 537 is covered in the
new code, the one that we are discussing now,
in elause 386 which reads as follows:

Every one who wilfully and without Iawful ekcuse

1a) kills, maims, wounds, poisons or injures dogs,
birds or animals that are not cattle and are kept for
4 lawful purpose, or

{b) places paison in such a position that it may
easily be conswned by dogs, birds or animals that
are not cattle and are kept for & lawful purpose, is
Fuilty of an offence punishable on summary
conviction.

What the minister is suggesting here is
that we may bring a great many much
lesser crimes under this, shall I say, same
umbrella of summary convictions punishable
by a fine not exceeding $500 and six months’
imprisonment or both,

Mr. Garson: My hon. {riend uses the words
*“what we are deing here”. One of the things
we are doing here is taking section 537, which
carries a penalty of $500 under the existing
code, bringing it into the new Bill No. 7 and
saying that every perscn who does that is
guilty of an offence punishable on summary
conviction. Then, not naming the penalty,
wa provide the general penalty clause for
summary conviction generally, that the maxi-
mum fine shall be $500. We have not dis-
turbed the $500 maximum penalty for this
offence at all.

IMr. Garson.]
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One of the purposes of this revision was
to avoid the great, long sections with penalties
in each. My hon. friend can see that this
clause in Bill 7 is infinitely shorter and that
it does not specify any penalty at all. But
one of the consequences of doing that is
that you must have a general penalty for all
summary conviction offences which is sufli-
ciently heavy that it can be applicable to all
summary conviction offences including this
one of maiming dogs, birds, beasts and so on,
I think my hon. friend will agree thai if
the offence prescribed in seciion 537 of the
existing code were brought into clause 386
of Bill No. T and the penalty for a2 surnmary
conviction offence was §30, the effect would
be that we would have reduced the penalty
now attracted by that offence from $500 to
$50. .

Mr, Winch: That is the old seciion 5377

Mr, Garson: Yes, section 537 of the existing
code.

Mr, Coldwell: The thing that sirikes most
of us is that you set a maximum penalty for
all summary conviction offences of $500 or
egix months in jail, or both. Take a summary
conviction offence under the new code such
as vagrancy. There is a maximum penalty of
$500 or six months in jail. Is it not out of
line to have the same limit—I know it is 2
limit—for an offence such as the maiming
of animals, the placing of poison for animals
and so on?

The point we are making is that surmnmary
conviciion effences that are relatively light
are treated in exactly the same way, so far
as maximum penalty is concerned, as offences
that cannot be regarded as being at all light.
I think that is a point which has to be made.
It seems to me there should be some distine-
tion. I am not a lawyer, and I hesitate to
say this because ¥ have never appeared in
court and do not know anything about it—

Mr. Small: There is hope for you.

Mr. Coldwell: T hope I never shall appear
in court. I do know that magistrates some-
times vary in their appralsal of an cffence,
You may {ind one magistrate who imposes a
preity stiff penalty for .quite a minor offence.
I think we are permiiting a maximum penaity
for summary conviction offences that is quite
severe if the magistrate cares to impose such.
a penalty.

Mz, Garson: The whole plan of the present
bill so far as summary conviction offences are
concerned is to set one maximum limit on
penalties for all summary conviction offences.
No minimum penalties are set with the
exception of one or two cases like drunken
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driving and impaired driving and theft from
the mail. Apart from that there are no mini-
mum penalties at all. It Is left to the magis-
trate to use his own discretion. With respect
to the charges the hon. member has cited, in
the case of vagrancy the iraditional fine for
that is long established.

1 therefore do mnot share my hon, friend's
fears at all, I think ihe provisions will work
out very well indeed. As my hon. friend can
see, Bill No. 7 is a much simpler and more
understandable piece of legislation. It does
away with the necessity of spelling out for
each individual section what the penalty shall
e, which actually does not mean a great deal
‘because the circumstances of cages can vary
so enormously with respect to the same
offence. The magistrate is the one who deter-
mines the penalty, and I do not think thai in
2 per cent of cases he will have any difficulty
in respect of the points my hon. friends have
made.

Mr. Macinnis: Not only may the circum-
stances in each cage differ, but the sipie of
the magistrate’s liver may differ from day
to day and have quite an effect on what the
punishment mav be. We connot get away
from the faet that clause 694 sets out to do
what subsection 2 of section 1052 does at
the present time, namely provide a maximum
punishment for summary conviciion offences.
Subsection 2 of scction 1052 reads:

Every one who is sumunarily convicted of any
ofence for which no punishment is speclally pro-
vided, shx)l be liable to a penalty not exceeding
fifty dollars, or to impriscnment, with or without

kard labour, for a term noi exceeding six months,

or to both.

We have izken the $50 and rajsed it to
$500 and have maintained the ferm of
imprisonment. The words “with or without
hard labour” have keen omitted, and I was
interested ic hear the other evening that
they no longer mean anything. I thought we
were getting more and hot less law-abiding,
and were beginning to feel that the imposi-
tion of harsh penzlties was not the way to
secure observance of the law. I just cannot
understand it.

Me, Fulten: 1 should like to make the point
that we jn this group have not agreed with
the rminister in the principle he has just
stated, that there should be a hroad general
discretion left, that you prescribe a number
of offences and then leave the penalty to be
imposed as provided by clause 694, It has
‘been onr contention throughout that the
practice followed in the present code, which
has been the principle observed for the last
50 years, of spelling out a particular offence
and prescribing the particular penalty to be
imposed for the particular offence, is the
proper prineciple to be followed in drafting
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a crimina! code for Canada. You carry out
that prineiple in so far as is possible in
respect of each offence you create.

it is true that under the old code you did
have section 1032, but it will be seen that
the application of that section was very much
more limited than will be the application of
clause 694. Under the old code the principle
was that particular offences were spelled sut
for which specific penalties were provided.
Then there was the catch-all for those cases
where you did not provide a pariicular
penalty, namely that the maximum would be
$50 or six months, The principle i reverssd
in the new code, By and large summary <¢ob-
vietion offences are left without specific
penalties provided, and then there is the
catch-all of clause 6%4.

However, the fact is that it is too late now.
In some cases we have iried to amend par-
ticular sections but it has not been possible.
We are now brought up against the practical
application of this prineiple, and it has been
pointed out by my hon friends that an
offence obviously of a less serious nature
than another may carry the same penalty
simply because they are all left to be covered
under clause 694, The guestion of enlarged
jurisdiction does not apply here because
these are surnmary conviction offences, but
it is a part of the pattern to which we object,
the lessening of the particularity of the
Criminal Code of Canada.

We have maintained throughout that in
drafting a criminal law you should be as
particular as possible and not as general as
possible, so it will still be proper 10 observe
that other maxim of the law that ignorance
of the law is no excuse. Under this clausc a
persan does not know what penalty may be
imposed as a result of the offence with which
he is charged, because the whale thing is left
to the discretion of tha magistrate. I do not /.
think it is a seund principle. /_/

Mr. Barnett: I have listened to this discus-
sion for some time, and finally decided I
should more or less repeat the arguments I
advanced the other day in connection with
this clause. 1 know that we are living in
a machine age, but listening to the hon.
member for Kamloops I wondered whether
we were going to fry to create a situation
whereby the administration of justice would
be a sort of push-button affair. I think we
have to recognize that the matter of human
judgment is still going to be involved in the
effective administration of the law, It is
important to build up a group of magistrates
across this couniry who have some degree
of common sense. Possibly there may be
times when a certain amount of legal knowl-
edge would be an added advantage. I shall
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not go into that at the moment. I have to
repeat, as I did the other day, that I do not
altogether share the concern of a number of
my colleagucs in respect to the increase in
this maximum. I feel that, in so far as they
have expressed themselves, they have been
missing the important point in connection
with the working of this increase. 1 have
discussed this point with a magistrate whom
I consider to have considerable practical
experience. He has told me it is one of the
problems with which he is confronted from
day to day. He felt that the old limitation of
a $50 fine mean} nothing to a great many of
the people with whom he had to deal. He
felt that in order to effectively deter them
from committing that sort of crime again he
was forced {o impose a jail senience,

His argument was that sending a man to
jail did two things, with both of which he
disagreed. In many  cases it rendered the
man open to association with more hard-
ened eriminals, which might start him on a
life of crime. The other thing to which he
objected was the fact that the taxpayers of
the country were forced to support that man
while he was serving his jail sentence, Time
and time again he suggested that if he were
free to impose a fine which would hurt a
little bit it would be much more satisfactory.
If the magistrate is a reasonable man with
common sense judgment in respeet to the
gravity of the coffence, in respect to the cir-
cumstances of the culprit’s income and so
on, in many cases the $500 maximum fine
would not be at all unrcascnable. In fact
I can think of a number of people whom I
know that it would take 8500 to hurt. Cer-
tainly I would much rather see them pay
a $300 fine than go to jail for six months.

In my opinion that is the practical effeet
of raising this ceiling. For this reason I feel
that some of my colleagues are perhaps a
little bit too concerned over the question of
raising this ceiling. Personally I believe that
if punishment is going to be effective it has
fo be something the individual concerned
is going to remember. I am all for trying to
keep people out of our jails. I think it is
to the advantage of 2 person convicied of
an offence, and it is also to the advantage of
the couniry, that we should not have any
larger criminal population in our jails than
is essential.

Mr, Knowles: There is obvious merit in
the point my colleague has made, but I am
one of his colleagues who is still con-
cerned about fthe increase in this amount.
The hon. member for Comox-Alberni has
peinted out that under the law as it now
stands there have been magistrates who
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wished they could Jevy greater fines. The
Minister of Justice has pointed out that $50
has not been the maximum penalty for all
summary conviction cases. IHe cited one case
in which the possible fine upon summary con-
viction was $500. In the past this $50
ceiling has been there only in respect of
summary conviction cases not otherwise
expressly covered.

I should like fo ask the minister whether
there are any precise fines associated with
summary conviction ofences in other clauses
in Bill No. 7. Clause 694 is written in the
same pgeneral language as section 1052 (2) of
the former code in that it says:

. Except where otherwise expressly provided by
aw—

Then it goes on to provide that in such
cases the maximum is $500. Under the old
code the ceiling on eases not otherwise pro-
vided for was $50. Other cases were pro-
vided for throughout the code. What is the
situation with respect fo Bill No. 77

Mr. Garson: I do not think there is any
case, Mr. Chairman, in Bill No. 7 for which
there is specific provision. I may be wrong.
There may be the exceptional case, but I
cannot recall it. With regard to all the
summary conviction offences that are fried
before magistrates the thought was that we
would have just one ¢lause in the bill pro-
viding the penalty, and that is the one in
clause £684.

Of course that arrangement would be im-
possible if the idea of my hon friend were
to be put into effect, because if he looks at
the existing code he will find that a good
many of the sections dealing with summary
conviction offences give a long statement of
the offence and then end up by stating that
npon summary conviction the fine shall be
530 or 3100 or $300 or whatever the ease
may be. This seemed to the commission, to
the government and up until the present time,
in connection with this bill, to evcryone who
has examined it—

Mr. Knowles: Were there representations
on this poini from the provincial attorneys
general? :

Mr., Garson: They have agreed to it. It
was fcli this provided a much simpler bill.
My hon. friend must realize, and he will
know this is a fact if he stops fo reflect
about it, that the huge majority of penalties
imposed hy magistrates or by courts at the
present time are very much less than the
maximum penalty, In all these fines there
is just about as much relationship between
these maximum penzalties that are provided
in the code as there is between the maximum
authorized railway rates and the competitive
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rates that are actually imposed. The magis-
trates cannot go above a certain figure, but
in practice they do not come anywhere near
this maximum.

A lot of these arguments which have been
skitfully presented tonight, and in an abstract
way carry some weight, have no application
to what actually happens in the court because
in imposing penalties magistrates never
come anywhere near the maximum in most
cases. It is not as if we were creating a new
country as of tomorrow and we were pro-
viding a criminal code having had no past”
experience. The magistrates who are ad-
ministering the present code and who will
be administering the new code have a long
tradition behind them as {o the range of the
fines that should be charged for vagrancy,
for disorderly conduct, for driving to the
common danger, and so on. Moreover there
is not such a tiremendous spread between
the minimum and the maximum. It is true
that 8500 is a good deal of money, but 1 do
not think myself that the magistrates in Can-
ada will have any difficulty whatsoever in
earrying out the provisions of Bill No. 7. The
provincial authorities, who are much closer 1o
it than we are, do not think so either.

Mzr. MacInnis: I suggest to the Minister of
Justice that the Criminal Code is a very
real thing and is being enacted for a very
real purpose. To say that the maximum
fines are rarely if ever applied is all the proof
neceszary for me to show that the maximum
should be less. Why put a fine in the code
as a target for a magisirate to see if he can
hit? It just makes nonsense of the code,
particularly at a time when not only we
but the world are beginning to realize that
we are not going to make people good and
law-observing by the size of the penalty we
impose.

In order fo terminate this discussion I am
going fo move an amendment, as follows:

That subclause (1) of €94 be amended by deleting
theosvurd *$500", and substituting therefor the word
“S100™,

The Deputy Chairman: Shall the amend-
ment carry?

Mr. CGarson: I think I should say very
briefly that one of the obvious effects of this
armendment, if it were carried, would be that
a large number of summary conviction offen-
ces, which under the present code carry
penalties in excess of $100, would be reduced
from the amount they carry at the present
time down to $100. If this amendment were
put into effect we should have to change our
whole approach to this question, We would
have to go back to the individual summary
conviction offences and provide a separate
penalty for each. This would be a huge task.
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I mention these facts so we shall under-
stand that we are not just voting upon the
guestion of whether the penalty in a few
cases will be reduced from $500 to $100. This
will apply to all the summary conviction
offences in Bill No. 7. As I say, there may be
one or two exceptions, but I cannot recall
what they are, and I do not think there are
any.

Mr. Knowles: Surely the minister does not
seriously advance the argument that it would
be a huge task to make all these changes.
Surely he should meet the point on its merits,
If it is unfair to have the bill the way it now
reads, and if it would be fairer to make that
change even though it might be a huge task
{o go through the bill and make the amend-
ments, I am sure he would be the first to
agree that it should be dene. Obviously he
has admitted that it could be done. If the
amendment of my colleague the hon, member
for Vancouver-Kingsway carries and the
minister feels that the summary conviction
cffences such as the one he cited a moment
ago should carry a fine of a sum more than
5100, he could go back to those clauses and
have the nccessary amendments made,

I would be interested in knowing, because
I see the minister is going to get to his feel
again, how many summary convietion offences
there are at the present time that carry a
penalty greater than $100.

Mr. Qarson: I agree with my hon. friend
that if it were considered desirable the mere
fact that it would be a large task is not in
itself any reason why we should reject the
armendment. My purpose in making the
rermnarks I did was simply to make it clear
to hon. members just what the amendment
moved by the hon. member for Vancouver-
Kingsway involved, To be specifiz, it would
involve going back over all the clauses in
Bill No. 7 defining summary convietion offen-
ces which we have already passed, and
amending them one by one to provide what
the penalty for each of these sceparate sum-
mary conviction offences should be.

Mr. Knowles: Only where you wanted them
to be more than $100.

Mz, Garson: Oh, ves; only where we wanted
them to be more than $100, Eut take the
very case the hon. member for Vanrouver-
Kingsway cited just a few moments ago, that
of wounding or maiming dogs, birds and so
on. That carries a penalty of $500. Unless
the committee thought the present code was
wrong—and I gathered from the remarks of
the hon. member for Vancouver-Kingsway
that he thought it was right—we would have
to go back and open up that section and open
up zll the other sections and provide specific
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penalties for them; whereas in the bill we
have provided one penalty for all the sum-
mary conviction offences. That penailty is
of general application, with no minimum,
leaving to the magistrates discretion to exer-
cise their own judgment within those limits.

Mz, Ellis: Can the minister tell ug——

The Deputy Chairman: Order. Clause 694 of
Bill No. 7 has already been amended in com-
mittee of the whole this evening by adaption
of a new subclause 3, as moved by the Min-
ister of Mines and Technical Surveys. I find in’
citation 669 of Beauchesne’s third edition, at
bage 231, dealing with the commiitee stages
of a bill, the following. I need not resd all
the long paragraph, but it says in part:

Amendments must be made in the order of the
lines ef a clause. If the latter part of a clause is
amended, it is not competent for a member to
move to gmend an earlier or antecedent part of the
same clause,

I have no alternative but to rule the amend-
ment out of order under the circumstances,
and I so rule. Shall the clause as amended
carry?

Clause as amended agreed to.

On clause 717—Where injury or damage
feared.

Mr. Hesbit: When we considered this clause
at an earlier date I ouilined to the minisier
cerfain views J had on the subject and did
s0, as I recall it, by means of an example
which illustrales a situation that frequently
occurs and which I do not feel is covered by
the clause as it is set out at the present time.
Has the minister Hensard of that date?

Mr. Garson: Yes.

Mr. Heshbitt: Then I need not take the time
of the committee to repeat the example.
What I had In mind was that the minister
might consider an amendment to subclause
3{a}), substituling something of this nature:
“or commit the defendant to prison for a
time not exceeding fourteen days if he con-
siders under the circumstances that the
defendant is likely to commit an indictable
offence.” ,

If the magisirate feels that having the
defendant enter into a recognizance to keep
the peace would not be sufficient {0 prevent
him from committing an indictable offence,
he may consider that a short cooling-off
period in jail might do it. He would be able
te put the man in jail for a period up to 14
days fo prevent the commission of some
serfoug offence.

As 1 said, in Ontario under the Ontario
mental hospitals act a magistrate can order
that an individual be sent down for 60 days
for ohservation. However, from a practical
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point of view i sometimes goes not work out.
This is no reflection upon the province of
Ontaric, but sometimes the mental hospitals
are full and there is no room. You eannot
keep a man in jail under circumstances as
they are at the present time, and it leaves
the magistrate in an awkward position.

I gave an example the other day, and I
referred also fo these line-fence disputes
where people sometimes get quite acrimonious
and something unpleasant is likely to happen.
I feel that the magistrate should have it in
his power to place a person in a position
where he would be unable to commit an -
offence. I have discussed this with a number
of law enforcement officers and others and
they are of the same opinion. I would be
glad to hear the opinicn of other hon. mem-
bers on this matter,

Mr. Garson: I wonder if I get the facls
correctly as they have been cited by my hon.
friend. In a matter of this kind a great deal
depends upon getting the facts straight. On
March 11, as reported on page 2012 of
Hansard, my hon. friend said:

On sne occasion the children’s ald society in the
city in which I live received a telephone eall sround
midrigat from a man who told them thay had
better come to get his children as he was going to
shoot his wife and then commit suieide. There
werg zeveral young children who had to bz looked
after.

As T understand my hon. friend, he feels
that the diffieulty arose because this informa-
tion Lad been given to the children's aid
society and they had no status io appear
before the magistrate to swear out the
information required under elause 717, which
reads: '

Any person who fears that another person will
causr persanal infury to him or his wife or child
or will damage his property may lay an information
before a justice.

My hon. friend suggests that as a solution
we empower the magisirate to put the
individual in jail for a week or ten days, as
he zays. to cool off. That would mean, would
it not, that upon the information, not of the
person threatened but of some person else, to
the efiect that there was danger of the man
complained against shooting some person or
doing viclence 1o him, the court on the
strength of that representation should make
an order sending that other man to jail.

I should think that sort of thing would be
an outrageous Invasion of a man's civil
liberty. I should think the way for my hon.
friend to get around the difficulty of which
he speaks would be for the wife who had
been threatened to be approached by the
children’s aid society and asked to go to the
magistrate and lay an information within the
terms of clause 717, that her spouse was
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threatening to kill her and her children. That
would be squarely within the clause, and the
magistrate could order a recognizance.

As I understand my hon. friend’'s other
point he says that the man complained
against either would not enter into a recog-
nizznce or would not carry out its conditions,
I suggest to my hon. friend that if under
those circumnstances the person complained
against is so far gone in his aberration that
he will not enter into a recognizance or ohey
it, the chances are that he would be certi-,
fiable.

Mr. Nesbitt: As the minister has stated, I
certainly would be of the opinion that a
person who would not enter into a reeagni-
zance would be certifiable, but I am not a
psychiatrist. It may be that after an opinion
has been recelved from the royal commission
which is looking into the matter of insanity
as a defence a little more light will be cast
upon the guestion of what exactly consti-
tutes insanity, whether it may be a tempo-
rary affair. At the present time I think the
minister will agree that we do not consider a
person temporarily emotionally disturbed as
being not responsible for the nature and the
guality of his acts. It may be advisable
to wait and see what kind of recommendation
is brought in by the royal ecommission, and
stand this clause further.

There is one other thing I should like to
bring to the attention of the minister. In
Ontarioc we have a provision under the
Ontaric mental hospitals azt to send a man
to hospital for 60 days, but it may be that in
the other provinces they cannotl do that, As T
say, from a practical point of wview you
occasionally run into the circumstance where
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there is no room in the hospital, and the
person would have fo stay in jail. I do not
think that would be proper at all.

It would only be in exireme or unusual
eircumstances that a magistrate would have
{o inveoke this provision, but there would be
the unusual case where the magistrate might
be afraid to let a man out for fear he would
comrnit a dangerous offence, and he might
want to keep tab on him, to use the vernaeu-
lar. Possibly the minister would prefer to
have it seven days instead of fourteen. You
coulé keep your finger on the man during
the cooling-off peried. Perhaps it would be
agreeable to wait and see what the report of
the royal commission has to say.

Clause agreed to.
Progress reported.

BUSINESS OF THE HOUSE

Mr. Harris: Mr. Speaker, fomorrow we shall
begin with the resolution with respect to
assistance to the gold mining industry; then
seccnd reading of Bill No. 326, to amend the
Vorational Training Co-ordination Act; then
the resolution having to do with the setting
up of an account in the consolidated revenue
fund with respect to losses in coanection
with government properiy. We shall then
call the Export and Import Permits Act to
hear a statement on behalf of the govern-
ment, and then the debate will be adjourned.
Should all that be completed before closing
timme we shall continue with the Criminal
Code.

At ten o’clock the house adjournsd, with-
out question put, pursuant to standing order.




