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they were printed. The amending section
merealy substitutes the word *“home”, thus

restoring the original intent.

Mr. Brooks: I do not have reference to
that.
Mr. Bennett: If the hon, member just

meant qualifieation under the Veterans Land
Act, he is guite right. Under section 13 of
the War Service Grants Act the date is
January 1, 1957, but that has nothing to do
with the National Housing Act.

Mr. Brooks: I think you will find there
is a reference there,

Motion agreed to and bill read the sccond
time.

Hon, J. J, McCann (for the Minister of
Veterans Affairs) moved:

That the said bill be referred to the special
comnmittes an veterans affairs o bhe appointed by
the house at a later date,

Motion agreed fo.

CRIMINAL CODE

REVISION AND AMENDMENT OF EXISTING
STATUTE

The house resumed, from Wednesday,
¥ebruary 24, consideration in committee of
Bill No. 7, respecting the criminal law—DNr.
Garson—>3ir. Applewhaite in the chair.

Cn clause 208—Punishment for infanticide.

Mr, Knowles: Clause 208 has to do with
{he punishraent for infanticide. I would invile
the minisier’s comment on g gquestion similar
to one I have asked in rclation to certain
other secticnz. I hope, however, that he will
not mzke the same answer that I have
received on previous occasions. I find it
difficult to see the virtue of uniformity so
far as pocnalties are concerned. I realize
that the minister has indicated that there
are two or three classes within which these
penaities fall, but even so that is based on
the idea of as much uniformity in length of
sentence as possible.

1 think it is correct to say that the maxi-
mum penalty upon conviction for infanticide
has been inercased from three years o five
vears. I wonder—although I am willing to
listen to argument from the minister—if that
is not a rather severe sentence in view of the
definition of infanticide that we have already
been given. That definition is set out in
clause 204, and perhaps T might be permitted
to read it. I am not reverting to clause 204,
but merely gquoting the definition as it has
a bearing on this clause, It reads as follows:

A female person commits infanticide when by a
wilful act or omission she causes the death of her
newly bormn child, 1f at the t{ime of the act or
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omission ths i3 not fully recovered from the effects
of giving .=k to the c¢hild and by reason thereof
or of the elect of laciztion consequent on the
birth of the child her mind is then disturbed.

As I understand the definition, there is
imported Inte it exceptional or wunusual
circumsizrres, It seems to me that causing
the dezth of a child, in the sense of it being
outright murder, is covered in other sections.
Causing the death of an unborn child is
coveres in clause 208, But 1 come back to
my questizn, namely, in view of ihe fact that
infanticide iz defired as something thai
happen: under exceptional and understand-
able circumstances, is it not rather severe
to Increazz the pernalty from three o five
years? :

Mr. Garson: I am sorry to disappoint my
hon, friend but I am afraid I will have to
again answer him in the same ferms. Might
I point out that urder the new bill it is
proposed 1o have five types c¢f penalties,
those two years and under, those five ycars
and under and so on. Since the present
penalty under the existing eode is three
years, that penalty would fall within the five
year EToup. :

Mr. Knowles: Was consideration given to
reducing it to fwo years?

Mr, 3arsan;: Consideration was given, but
on the bzazis of the cases which had arisen it
was thought desirable to leave that much
leeway with the court. The commissioners
either Lzd o reduce it from three to two
years or cring it in under five, and they
chose the lztter of the two courses.

Mr. Knowles: On that point, does the
minister krnow the considerations that were
taken irto sccount when that decision was
made? I cresume that the decision to adopt
five years ruther than two years was made by
the commisz:zicners rather than by the Senate
committee 2ar our own committee of last
zession. It would appear fo me that the
decision made simply on a mathematical
basis. It losks to me as though, the penalty
having been three years and there now being
no three vear penzliy, it either had to be
two or five, :o they adopied the period that
covered ine existing sentence,

[
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Mr. Garson: Oh no, I think it would be quite
wrong to suggest that it was done solely on
such a mathematical basis as that, I assure
my hon. friend that the decision as to whether
the penaliy of three years should be cut down
to two would be based upon criteria which
were nos mathematical. As I said a moment
ago, theyr wounld consider a variety of circum-
stances which had arisen in cases under this
section. The guestion which they would,
I think, pose for themselves and answer
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would be whether, in covering a variety of
circumstances, it was desirable to have a
penalty of five years or iwo years. They
decided on the five years. Now, that decision
wag reviewed by the other place on two
different occasions and by the special com-
mittee of the House of Commons at the last
session of parllament, and no change has
peen made, There is nothing to preveni us
from making a change here if it is thought
desirable,

Clause agreed to.
On clause 209—Killing unborn child.

Mr. Stizk: Clause 209, subclause 2, states:

This section does not apply to a person who, by
means that, in good faith, he considers necetsary ta
preserve the life of the mother of a child that has
not become a humen being, causes the death of
the child.

1 take it that provision applies more to
the medical profession?

Mr. Garson: Yes.

Mr. Stick: The medical profession is not
specifically mentioned there, so anyone else
who may have to take action in such circum-
stances may be leaving himself open to a
charge. An ordinary person, under those cir-
cumstances, may have to act as a doctar and
may be acting in good faith. In what position
is he placed then?

Mr. Garson: He is placed, I suggest, in the
posifion which is indicated by the language
of the section itself. In ihe case in which
he is charged, if he can establish that he did
this act in good faith because he thought it
was necessary to preserve the ilfe of the
mother of the child, then he could establish
that defence and eould be acquitted. I know
that in the great majority of cases ihis will
apply to the medica) profession. But there are
eoses that arige in some hamlet rernote from
medical aitendance, in which a midwife might
he involved, or perhaps not even a midwife.
¥ the lady who was i1l had no other skilled
service available, it might be some individual
who had mno medical training at all,

Where anyone acted in good faith when he
was faced with that emergency, I think there
will be general agreement that it would be
desirable that he should not be left wide
open, by the terms of the statute, to being
found guilty, as he might be if there were
not a saving clause in the section.

Mr. Stick: The reason I asked is that in
some parts of Newfoundland and Labrador
the medical services are rather scattered,
and ordinary men have had to act in such
cases. They would be safeguarded by this
clause” '
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Mr. Carson: Yes, my hon. friend is quite
correc: in that. As a matler of fact, in reply-
ing to his guestion I could not help but think
that was perhaps the point he had in mind.
it is a point very well taken.

Mr. Hansell: I am a little confused by the
wordirg of the secticn, Mr. Chairman, 1 fancy
that 1his section is the section in the Criminal
Code that deals with abortion.

Mr. Garson: No, the one that deals with
abortisn is section 237.

Mr. Hansell: Perhaps I should reserve any-
thing I have to say until that section is calied.

Mr. Garson: That is right.

Mr. Hansell: I do not know whether the
minic-er ean answer a medieal question, but
at what time in the prenatal existence does
the child become a human being? I cannot
quite understand that, and perhaps 1 should
not bother my mind about it.

M. Garson: If my hen. friend has the bill
in front of him, would he lock at clause 1957
It reads:

A child becomes 2 human being within the mean-
ing c? this act when it has completely proceeded, in
a living state, from the body of its molher whether
or not

(a* it has breathed,

(b it has an independent cireulation, or

{¢: the navel string is severed.

Mr. Gillis: If clause 209 does nof mean
aboriion, what does it mean?

¥r. Garson: An illegal operalion which,
I suppose, my friend might argue is a form’
of aboriion.

Mr. Gillis; It is the same thing.

Mr. Garson: No, this is the killing of the
ferus, that has not become a human being.
If my hen. friend will look at clause 237 I
think he wilt see the answer to his question.

Clause agreed to.
Clauses 210 to 220 inelusive agreed fo.

On clause 221--Criminal negligence in
operation of motor vehicle.

Mr. Nowlan: 1 wonder if the minister
would comment on the effect of this section,
which is entirely new, on that very impor-
tznt matter of motor manslanghter. What
ic the difference between the law as it will
Le after this clause is passed and the law
as we now have it under the existing
Criminal Code?

Mr. Garson: While in the printed bill en
tne right hand side of the page it is indicated
+hat elause 221 (1) is new, actually it replaces
in part section 283 (6) of the present code.
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The preseni clause 221 (1) is I think, in iis
clear terms, pretty well self-explanatory. In
drawing il in the form in which my hon.
friend now finds it, it was felt that in so far
as the operation of motor vehicles was con-
cerned, an offence should be created only
when * there was wanton and reckless dis-
regard for the safety of others, leaving it for
the provinces (o deal with ihe lgss serious
forms of cereless driving under their molor
vehicle control acts.  Accordingly this pro-
visien is found in the form in which it is.

Mr. Nowlan: As the law is now, Mr,
Chairman, as I recall it, we have three ¢lassi-
fications, shall we say, of criminal nezligence
with respect fo motor vehicle accidents. In
the first place we have the dangerous driving
section. Then we have reckless driving, and
ultimately we have mansiaughtor.

Mr. Garson: No, we have criininal negli-
gence in the operation of a motor vehicle
under this eclause 221 {1). Then if the
criminal neglizence which ecould be charged
under this eclause causes death or bodily
injury, such cases could fall under clauses
192 and 193 which we considered yesterday.

Mr. Fulton: And also under clause 207,

Mr, Nowlan: As I was saying, under the
existing law I have heard judges instruet
juries, when dealing with manslaughter, some-
what along these lines: “There are four
classes of negligence. TFirst of all there is
civil negligence with which, gentlemen, we
are not concerned. Then you come to the
guestion of dangerous driving”—and 1 heard
onc judge, righily or wrongly, and not too
long ago, say that is the first step on the
ladder. “Then we go up one step farther on
the ladder and we come to reckless driving.
That is the second step. And then,” as this
judge pointed out, “if we stand on the fop of
the ladder we have come to the charge of
manslaughter.”

I am not sure that charge to the jury was
one which would stand the test before &
judge who is not too far removed from this
building. Nevertheless that was the way the
judge charged at that time, and he had some
cases to support him. I understand that this
has beenr changed to some extent by this all-
inclusive definition of criminal! negligence,
and 1 am curious to learn what changes, if
any, that judge would have to make in his
charge if the code we have in front of us is
passed, as compared with the charge he did
make.

Mr. Garson: As regards the judge’s charge
apart from some eclarification and simplifi-
cation I doubt if there is any substantial
change eficeted. As I have said, you begin by

{Mr., Garson.]

COMMONS

laying a set of facts before a ¢crown prosecu-
tor. It iz the crown prosecutor’s task fo con-
sider those facts and make up his mind as
1o what sort of charge the facts would prove
and thcrefore as to wha* charge he thinks
might properly be laid.

If thoze facts will prove only a charge under
the present clausge 221, then he lays a charge
unsder that clause. But if death has super-
vened, then he may lay a charge of man-
slaughtar, or of criminal negligence cceasion-
ing death, as sot out in clause 152. Or, if it
was a case of occasioning bodily bavm, he
would lay a charge under clause 193. Then
the courts woeuld proceed to consider such a
charge in the same way they would consider
charges under the existing code.

Mr. Fulton: We really have three clauses
under which charges arising from deaths
causced by motor vehicles can be laid, have we
not? We have ¢lauses 192, 207 and 221,

Mr. Garson: The hon. member is referring
to the existing code, is he?

Mr. Fulion: No, the new code, or the code
as it will be when this bill is passed.

Mr. Garson: Clause 119 has fo do with
obstruciing justice.

Mr. Fultor: No, I was referring to clause
142. After this bill becomes law, in connec-
tion with a person driving a motor wvehicle
I understand there are three clauses under
which he can be charged; these are clauses
192, 207 or 221,

Mr. Gerson: That is right.

Mr, Howlan: T was not In the committee last
year which dealt with the Criminal Code, but
what I have in mind may be covered in a
clause we have not yet reached. However, as
the minister knows, if today a man is charged
with manslaughter there are several altcrna-
tives. The jury may find him not guilty of
manslaughter and may find him guilty of
(2) reckless driving or (b) dangerous driving.
I take it that clause 192, which has slipped in
so quietly, indicates that the minister and the
eommissioners have boen trying to avoid what
we might deseribe as the repugnance of jurles
to ronvict on a manslaughter charge. So
now we are going to have this new offence
under clause 142 involving death by criminal
neglizence. And, as the minister said a
moment ago, this might be the charge in con-
nection with a death caused by an automobile.

Now, what is the situation? If a charge is
1aid under clause 192, death by criminal
negligence, is there a proposition which says
that a jury may find him not guilty of that
charge but guilty of an offence under another

clause.
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Mr. Garson: Yes, there is.

Mr. Wowlan: Then why is there an increase
in the sentence under clause 2217 Under
the present section 285 (4) anyone guilty of
reckless driving, or of wanton and wilful mis-
conduct, is liable on conviction o & fine of
a small amount, or & certain length of time
in jail. Now, under clause 221 in the bill,
fhere is provision for a penalty of five years,
which is certainly substantial and well above
the one now prevailing in the Criminal Cade,

I should think that we are going to be
faced with four possible convictions. There
is the possibility of a conviction under ciause
192, d=ath by criminal negligence, Then a
person not guilty of that could be charged
under clause 221, with being criminaliy negli-
gent in the operation ol a motor vehicle.
Then we stll have reckless driving and
dangerous driving; eor are they both abro-
gated by this clause?

Mr. Garson: Well, I think on a set of facis
under which a crown prosecutor would be
warranted in laying a charge of eriminal
negligence, it would ke pretty difficuli, in the
result, to end up with a charge of reckless
driving.

Mr. Nowlan: It can be done today, as the
minister knows, even with a charge of man-
slaughier.

Mr. Garson: Yes.

Mz, Fullon: There is no equivalent for
yeckless driving in the proposed new code, is
there?

Mr. Garson: No; because it was felt, as I
said @ moment ago, that it was desirable to
leave those lesser offences to the provineial
statutes, and that we would deal with those
offerices having to do with the operations of
motor vehicles which were criminal in their
nature,

#r. Fulton: Then that leaves unanswered
the question asked by my honourable and
learned friend, the hon. member for Ixgby-
Annapolis-Kings, regarding the increase in
penalty. Both sections 284 and 285 provide
maximum penalties of two years. Now these
are to a large extent heing replaced, in con-
nection with the driving of motor vehicles,
by clause 221 in the bill, under which the
maximum penalty is five years. Viould the
minister indicate why it was felt proper to
increase the maximum penalty to that
extent?

Mr. Gerson: Well, the answer to my hon.
friend’s question is that, in relation to this
present charge, it was the view of the com-
mission that 3t was appropriate io bring the
penalty into that second grade of offences
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which make provision for imprisonment up
to five years. This is a quite serious charge.
If my hon. friends will take a look at the
Gefinition of eriminal negligence in clause
191 they will see that in order to prove a
charge of that nature it has to be shown that
in doing anything or omitiing to do anything
that it was his duty to do, the accused
exhibited wenton or reckless disregard for the
lives or safety of other persons.

- My, Fulion: I understand that, .

Mr. Garson: Now, I think it would be hard
to argue that that type of criminal negligence
when proven should carry a lesser penally
than five years as a maximum. Or, to putl
it this way, it would be hard to imagine that
it was impossible for a set of circumstances
to arise somewhere in Canada in which crim-
inal neglizence had been shown that was of
a sufficiently grave nature to merit a pcnalty
of five years.

As my hon, friend knows, in each of these
cases the penalty is in the diseretion of the
court. If the court should see fit it could
send an accused to jail for two days. For
my part, I am in agreement with the com-
ynission. When we have motor car criminal
nczlipence defined the way it is in this new
Bill 7 it is a very different offence from that
under section 285 (§) under the present code,
and showid carry a penalty of five years.
Anything less than that would be too small
As a matter of fact, I think perhaps an argu-
ment could be made that it might even go
higher.

™r. Fulton: I do not know, Let me direct
the attention of the minister to the wording
of section 285, which is largely replaced by
clatse 221 and subsequent clauses. Sectlon
285 starts off as follows:

Every ane is guilty of an indictable offence and
liable to two vears’ imprisonment who, having the
charge of any ecarriege or motor vehicle, auto-
mobile, or other vehicle, by wanton or furicus driv-
ing, or racing or other wilful miscenduct, or by
wiliul! negleet, does or causes to be done any bodily
harm i{o any person. '

I suggest that the words “by wanton or
furious driving, or racing or other wilful
misconduet, or by wilful neglect” are quite
as strong as the words “shows wanton or
reckless disregard for the lves and safety of
other persons”. To any layman they would
mean very much the same thing. Wanton
or furious driving, or racing or other wilful
misconduct while in charge of an autormnobile,
is certainly very wide. Would if not be
included in the words “shows wanton or
reckless disregard for the lives and safety
of other persons”? In driving wantonly or
recklessly you come pretiy well under the
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old section which had a maximum penalty
of two years, whercas now it is going to be
five years.

Mr, Garson: With great respect I suggest
to my hon. friend thal wanton or furious
driving is not the cguivalent of doing any-
thing that shows wanton and reckless dis-
regard for the lives and safety of other
persons. If I drive furiously and recklessly
down an empty road in the couniry and theve
is no person there, I can bring myself under
the definition which my hon. friend was

~quoting, but 1 am very much more criminally
negligent if I drive down that road when
there is a crowd of people walking on it
or many persons walking on it, whose lives
or safety may be endangered.

Mr. Fulton: The minister misapprehends
the point. In section 285 there must be za
person there for a charge to be laid. There-
fore if the minister is driving wantonly or
furiously and there is nobody there, he could
not hit him and therefore could not be
charged. I suggest that wanton or furious
driving and racing down a road on which
people are present, as must be the case for
a charge to be laid under section 285, is
the same as driving with a disregard ifor
the lives and safety of other people.

1 am not going to press the point, as I
think perhaps it is taken care of by the
maximum, though I do not think the courtz
would be more inclined fo approach near
the maximum than otherwise. I would poirt
out thst it is possible for an offence, which
it seems to me under the old code could not
attract a penalty of more than fwo years, to
now attract a penalty of five years.

Mr, Nowlan: I should like fo clear up this
one point raiged by the hon. member for
Kamtoops, and then 1 am through. I want
4o reinforce what my hon. friend said with
respect to this maiter of punishment I
say with all respect to the minister that I
feel the commissioners who were responsibie
for drafting these sentences were not ieo
conversant with the practice in the crirninal
courts. Frankly I cannot see any recason for
having three platforms on which to stand, the
two year platform, the five year platform
‘and something else. This happens to cone
within the five year category.

What is happening under this motor man-

slaughier charge, if I may usc that lerm, a5

now found within the code is that heretolore

juries have been rcluctant to convict and

as a resuli have been prone to bring in

verdicts of not guilty of manslaughter but
i{Mr, Fulton.l
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guilty of reckless driving or dangerous driv-
ing, If a man is convicted of motor man-
slaughier, depending on the circumstances of
the negligence, he may get from three years
to five years, If he is convicied of reckless
driving the chances are that he will get two
vears in the penitentiary. If he is convicted
of dangerous driving he may gei from Iour
to six months in jail. I think that is the
general practice followed by the courts, at
least those in which I have had a little
experience.

with motor man-
and purposes. We
We have the new
rid of that. We

We have done away
slauzhter, to all intents
still have manslzughter.
clause 1892 which gets
now say:

Every one who by criminal negligence causes
deain to another person is guilty of an indictiable

_offerce and is llable teo imprisonment for life.

Instead of having charges of manslaughier
we are going to have charges of death by
eriminal negligence. We have abolished reck-
less and dangerous driving, and we come
down to clause 221 under which anyone
convicted could receive a sentence of five
yvears in the penitentiary. :

1 am suggesting that this is not a realistie
approach to the matter of punishment. The
minister says that if therc is criminal negli-
gence anyone convicted should be given five
vears, I think you will find that nine juries
out of fen will never convict. Undouhtedly
there are many cascs where the criminal
negligence warrants a sentence of five years
or more, but I say that in 90 out of 100 cases
there will be difficuliy in getting a convic-
tion for criminal negligence. A jury may find
a verdict, but usually there are extenuating
circumsiances of time and conditions, and I
think it would be wvery seldom that a sen-
tence of five years would be imposed even
for manslaughter,

MNow weo have reached the stage where
we have a lesser charge which is carrying
a maximum sentence of five years. I contend
that one of two things will happen. We will
be imposing toc heavy a sentence for the
offence, It is all right {o say that this is a
maximum sentence and the judge could give
two days, but no judge is going fo give a
two-day sentence under circumstances such
as these if a man is charged and found guilty.
1 think very oiten a judge will feel compelled
to impose a more severe sentence than the
circumstances warrant.

On the other hand I can envisage a jury,
with perhaps the judge intimating to them
that there are only two charges on which
the zecused can be convicted and for which
the sentences are life in the one case and
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five years in the other, considering that five
years is too much, I am sure the minister
knows from his correspondence that thous-
ands of people have been acquitted ol man-
slaughter because ihe jury felt that if they
convicted the judge would sentence the
accused to life. It was an awe-inspiring,
¢rightful term, and they did not want to
convict. Very often they would bring in a
verdict accaording to the last rung on the
ladder, a verdict of dangerous driving.

Now you have only one rung on the ladder
under the clause we are dealing with now.
In my humbie opinicn, if convictions are
made the sentences will be more severe than
they should be. I am mnot speaking now of
certain types of cases where the sentence
could not be too severe. I feel that in many
cases there will be cpportunities for the
defence to argue in that way. One might
intimate to the jury that thisisa most unfair
thing the government has done, and thus gei
an acquittal. It is not as easy as the minis-
ter suggesis.

Mr. Knowles: As the minister knows, I
have on a number of previous occasions pro-
tested the increases in penalties set out in
this revised code. I have also objected to
the Blanket idea that penalties have {o be
placed in certain categories, 1 appreciate
the argument that has just heen made by
the hon. member for Digby-Annapolis-Kings,
and I appreciate alsc the position of the
minister, namely that criminal negligence
when it is related to the operation of an
automobile is a very serious matier and that
something very serious has to be done
about it.

However, I am not sure that stiffer penal-
ties should be considered as the only answer,
as the only scrious reply to this very menac-
ing siluation. I de not suppose there is

anything we shall be dealing with today, so*

far as the Criminal Code is concerned, that
iz more serious than this question of death
on our highways. I refer not only to the
tremendous number of deaths that take place,
but to the tremendous number of bodies that
are moaimed and lives that are ruined
pecause of accidents. These deaths and
accidents arise in part from carelessness,
recklessness and criminal negligence, covered
by the words used in this clause, and they

rise in & very large degree from alcoholic,

intoxication, and othker malters which will
be discussed under later clauses. :

I wonder if this whole subject is not some-
thing that should be given much grealer
study than it has been given thus far. I am
minaful of the fact that some questions have
been referred 1o a special commitiee and
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that one guestion is {c be referred to a royal
commizsion. I do not wish to make invidious
comparisons, but I helieve the gquestion of
death on our highways is a more imporiant
matter than the quesiion of whether we '
should revise our atiitude towards lotteries.

I would still like o zee matters which are

involved in this clause, and in the next
severzl clauses, given a much more tharough
study than has yet been the case, 1 have in
mind the possibility of this whole subject
being studied by the special committee which
hae already been set up, or by some other
special committee. Despite my reluctance to
agree to too many of ihese federal-provincial
conferences, I can see that this might be a
field in which that device could bhe employed.

The minister has suggested that there are
ccrtain traffic offences which come within
provincial law. That being the ease 1 offer
this as a suggestion. I am not at this point
able to move a motion that something be
done, but 1 am throwing out this suggestion
because I feel that even if we have no alter-
native at the moment but to go through these
clauses and pass them as they are, with
slight amendments and improvements which
might be made, even after that is done it is
high time a serious atiempt should be made
in this couniry to grapple with this problem
of death on our highways.

Perhaps the immediate reaction people feel
is ihat stiffer penalties would be a good idea.
Certainly the Minister of Justice oxpressed
that immediate reaction when he rose a
moment age. But the proposal that penalties
be stiffened does not always represent the
king of serious thought that really goes to
the heart of the problem. Perhaps I am
challenging myself io do something which
I am not in a position te do. What iz the
answer? 1 do not claim to know, but I do
know that an answer simply must be found.
It is not reasonable that we as intelligent
human beings in this latter part of the twen-
tie*h century should go on permitting the
pumber of deaths which take place on our
highways the year round, not to mention the
very heavy ftoll over week ends or when
trafic is heavy.

i feel very strongly zbout the clauses which
are to come in a moment OT S, particularly
ihose that deal with intoxication and alcchol-
ism., It seems t6 me something should be
done about that major cause of highway
accidents and again I eppreciate the minister's
instinctive response, shared by others, when
he recommends stiffer penalties. But is that
the final answer? ‘The fact is that we simply
must find ways and means of preventing
aceidents on the highways. Daoes it restore a
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life that has been taken, or does it give back
the health that has been ruined, simply
because someone has to spend two years or
five years or even life in jail as the result
of an accident which has taken place?

We can get off into 2ll the theories and
jdeas we have aboui crime and its preven-
tion, but perhaps the reasson I am taking a
few moments to say what 1 might have said
in a few sentences ig that I feel it is
extremely impertant that whaiever we do
to these clauses of the code, this must not
be the end of Canada’s attempt to deal with
the probilem of death on our highways. One
of the dangers of putting through legislation
in this house is that there is a tendency to
say, “Well, that matter has becn dealt with,
A law has been passcd and put on the
statute books. We can go on and deal wilh
something else.” But we cannot take that
attitude toward this wvery scrious problem,
and I belicve the people of Canada have a
right to expect of us something more than
just a few changes in this part of the
Criminal Code.

I believe my proposal for a commitiee, a
royal commission or a federal-provineial con-
ferenee on the whole question should be
taken very scricusly. The minister suggested
a while ago that this clause involved some-
thing more, but little more, than a codification
of the existing law. I contend that this prob-
lem is so serious that it calls for a great
deal more,

Mr. Garson: Mr. Chairman, I am sure there
iz no cne in this chamber, certainly not I at
any rate, who would differ in any way with
the hen. member for Winnipeg North Cenire
in regarding this matter of, as he puts it
death upon the highway as one of the most
serious problems with which not only Canada
but most civilized countries in which there is
heavy automobile fraffic are faced.

I am in agreement with him when he
states that we cannot solve thiz or any
of our other social problems solely by means
of the criminal law, I believe it is the view
of people who have made a study of this
matter that personal courtesy or the lack of
it shown by many motorists, who seem {o be
very courtesus pcople until they get behind
the wheel of a car, has a great deal fo do
with our high accident rate. I am sure the
consurnption of ligquor by certain car drivers
alsc has a great deal to do with it.

I would be the last one fo suggest that a
dominion-provineial conference or a confer
ence of those who have some special training
in this field, with a view to curing this prob-
lem, would not be a very desirable step to
take, But in our approach to this problem in

[Mr. Knowles.]
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connection with the clauses we are now con-
sidering, it is rather important that we retain
as accurate an impression as possible of what
we are doing here. We are not dealing with
couriesy. We are cerfainly not dealing directly
with the relationship of the liquor traffic fo
highway traffic. We are simply dealing with
a question which is onily one facet of the
problem of death on the highway, namely
what are the proper clauses which can hbe
put in the Criminal Code which will help fo
ameliorate if not cure this problem?

That is our task; and when my hon. friend
from Digby-Annapolis-Kings or my hon.
{riend from Winnipeg North Cenire suggests
that we should send these clauses on 1o a
royal commission, a parliamentary committee
or something of that sort— :

Mr. Nowlan: I did not suggest that.

Mr. Garson: I know my hon. friend did not
__or casts any aspersions upon them directly
or by implication, I think, with deference he
is being a little bit unrealistic in refusing to
recognize the competence of the commission
which dealt with this matter, a competence
based on their actual experience in dealing
with the subject matters of these sections as
men who, from their own actions at the bar and
their own long experience on the bench, knew
what they were talking about in this matier
just as well as any comnmittee that we are
ever likely to sel up here. ’

Let us consider some of them. One is the
chief justice of Saskatchewan who, for several
decades now, has been on the bench hearing
amongst others cases of this sort. Another is
ihe senior county court judge of the county
of York, His Honour Robert Forsyth, who
had long cxperience in this field. Another
is Mr. Justice Fernand Choguette. Another
who participated in this drafting work was
Joseph Sedgwick, one of the most distin-
guished criminal defence lawyers in Ontario.
Another is Arthur Slaght, who is certainly
in the same category. Then in the later stages
we had the lawyer members of the special
committee of the House of Commons last
vear, some of whom had had legal experience
in thiz field. Then there was Mr. A. A.
Moffat, who for many long years was crown
prosecuter in the city of Winnipeg.

Mr. Nowlan: Just what I said; the prosecu-
tor complex.

Mr. Garson: He was also for many years
after that ecrown counsel in the depariment
of the attorney general, and for several years
after that he was depuiy atiorney general
of Manitoba.

My hon. friend says that he has a crown
prasecutor complex, bul no person ean charge
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that he is ignorant of this subjeci or that
he does not know what the problem is. I
would venture to say that this last gentleman
of whom I am speaking has probably had
more cases of this kind, either as a defence
or prosecuting lawyer, than perhaps any
lawyer here in the House of Commons, and he
knew exactly what he was dealing with in
this bill. If he has a crown prosecutor com-
plex, what about Senator Farris of Vancouver,

who was one of the chief members of the

subcommittee of the other place, who was
a distinguished criminal lawyer and who has
had a whole lifetime of experience?

Mr. Fulten: As attorney general

Mr. Carson: What about Senator Arthur
Roebuck, who for many years was attorney
general of Ontario? :

Mr. Xnowles: Mr. Chairman, to what extent
are we aliowed to discuss senators in this
chamber? I would be interested in knowing.

Myr. Garson: I think we can giscuss the
membership of these commit{ees which have
considered this bil without in anhy way
dealing with what transpired in the other
place.

The Deputy Chairman: Order. I should like
to make this suggestion to the minister, not
on the point of order raised by the hon.
roember who just raised it bui on the general
scheme of debate. If, every time we raise
a guestion as to a seclion of the code, we
are goinz to come back and discuss the
merits of the commission on the Criminal
Code, T am afraid we are not going to get
very far., I think perhaps the minister might
come to the remarks which have been made
on the section itself.

Mr. Garson: I accept your suggestion, Mr.
Chairman. I was not addressing mysell to
the section before us but was addressing mx
remarks to the suggestion that we should now
turn this matter over to a competent bodyr
to consider. I was merely making the point
that it has been considered by an extrerely
competent bhody and last year was reviewed
by, I think it is fair to say, the membershin
of the Houge of Cormnmons commitice.

My, Knowles: Will the minister permit an
interruption, or a quesiion?

Mr. Garson: Certainly. .
Mr. Fulton: Which is it going to be now?
Mr. Nowlan: An inter-question?

M, Knowles: Did the minister himself not
say a few moments ago that all of this
relates only to what we do in the Criminal
Code about this matter?

Mr, Garson: Quite so.
83276—150
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Mr. Enowles: In other woras, is it not fair
to’ say that as yet nothing has been done
asbout ihe broader question of taking steps
to prevent death on cur highways? My sug-
gestion was not that the commission or any-
body else had been incompetent so far as
this aspect of the matter was concerned but
rather that, after this is all done, there is
still more to do.

M1, Garson: T am sorry if I misunderstocd
my hon. friend. I thought what he had in
mind was that we should send these sections
off to be considered by some body of that
sort. If my hon. friend means that after
passing these sections it might be desirable
for our government 1o call a conference with
the provinees upon 1his matter, or that the
law enforcement officers in the provinces
mighi get together on the matter—because
they are the prosecuting authorities—I am in
complete agreement.

®¥r, Knowles: That is what I am asking for,
a study of the broagder subject.

Mz Garson: 1 am in complete agreement.
1 agree with my hon. friend, as I said when
1 opened my remarks, that it is an extremecly
important problem which is deserving of the
hest attention that we can give to it. However,
my point is this. I do not think we are going
to help solve the problem particularly by not
proceeding to pass these clauses now, for they
represent, in my judgment, a very excellent
disposition of that facet of the problem which
comes within the purview of the criminal law.

Mr. Drew: In the first place, Mr. Chair-
man, I simply wish to express my keen
interest in the confidence the minister has
indicated he has in royal commissions.
Recantly in this chamber there have been
certain comments which suggested that the
government had no faith in them. I find it
extremely comforting to realize that this
insirument of inguiry commands the measure
of confidence now exvressed by the Minister
of Justice. The fact is that in naming the
pecple who were appointed to this commis-
sion, and in emphasizing his own belief that
they were competent to make a finding, he
has supported the contention we have made,
and will make on other ocecasions, that this
is an extremely useful instrument to inquire
snto and report upon facts that cannot be
brouzht together loosely here in this chamber
and digested by the members in the course of
a debate.

As to this section and the problem before
us, there may be different points of view,
Thore are different points of view that are
relzted perhaps to the experience members
have had in this field, My own belief is that
we are dealing with one of the most serlous
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problems facing this country, and that it is
going to be an increasingly serious problem
as each year goes by, as we see€ the power
of automobiles increasing beyond anything
we would have imagined possible a few years
ago. When we realize that cars of 200 horse-
power, 220 horsepower and 240 horsepowcrT
are pgoing 1o be second-hand cars in the hands
of youngsters on the highways in only a few
years {rom now, weé realize something of the
threat that is presented. When we also realize
the increasing size of the trucks, occupying
so much space on whatever highways are
svailable, I do not think we should be in any
way reluctant to do anything that will lessen
the slaughter on the highways. It is a
slaughter that has become manslaughter in
many cases through the carelessness of those
who are driving the vehicles.

As I wish to say a few more words on this
subject, Mr, Chairman, I would ask you to
call it six o’clock.

At six o'clock the committee took recess.

AFTER RECESS
The committee resumed at eight o'clock,

On clause 221—Criminal negligence  in
operation of motor vehicle.

The Deputy Chairman: Order.
o'clock we were discussing clause 221,

Mr. Drew: Mr. Chairman, 1 wish to continue
the remarks 1 was making with respect to
the subject now under discussion. Perhaps 1
speak with some foeling about it, having
returned this afternoon from visiting a recent
victim of one of these many trogic accidents.
I only mention that because in hospitals all
over the country today, from one side of
Canada to the other, there are people on the
verge of death or people on the way to recov-
ery whose whole future is uncertain because
of circumstances entirely heyaond their con-
trol, and where there can be neo pessible
remuneration as the result of any court pro-
ceedings that would compensate in any way
for the uncertain position of the whole fam-
ily in the years ahead and for the long years
of suffering that may result from accidents of
this kind. ’ .

Without emotionalism, I think we should
realize that we are dealing with somcthing
that has now reached the proportions of a
major national tragedy. As we see the total
figures of deaths and serious accidenis piling
up, reaching figures that almeost have the
appearance of heavy battle casualties, the
time has come for us to devote all the thought
we can to ways in which the proper use of

[Mr. Drew.}
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our highwavs can be brought within reason-
able bounds and some measure of safety
restored to this vitally important part of our
ordinary daily meovement from place to place,

The Minister of Justice said quite cor-
rectly that you cannet deal with this problem
alone by any words you iniroduce into the

Criminal Code, or by the penealties you im-

pose. 1 ceriainly agree with that statement.
I think this is an appropriate time to mention
one aspect of the problem that it is proper
tp mention in the House of Commons inas-
much as the policing of our highways is
divided among police under the authority of
the federal government, police under the auth-
ority of the provincial governments and police
under the authority of municipal couneils.
Therefore any remarks I may make in thal
respect are general rernarks applying to polic-
ing of our highways, and are made without
any suggestion that I presume to advise either
the provineial or munieipal authorities as to
what they should do. Nevertheless I think
remarks that would apply to police under
the authority of the federal government would
apply to the ethers with egusal force, because
the problem is the same; and as we all know,
much policing is now done in the provinces
and municipalities by police coming under
federal authority.

Ii seems to me that the time to stop faial
accidents is when recklessness first becomes
apparent. The time to avoid a fatal aceident
is when it iz evident that someone is driving
recklessly, in a manner that may causc 2
fatal accident. It happened that 1 was on
highways in different paris of this country
during the heavy snowsiorms last week, and
as I travelled along I saw several accidents.
They were caused by a number of contribut-
ing circumstances. Undoubtedly the major

contributing factor was the heavy snow--

storm itself with iis resulting slippery condi-
tions, but I saw something that must impress
itself on evervone who has occasion to drive
under such conditions. 1 saw heavy truck
after heavy truck occupying so much of the
road that under dificult driving conditions
and with low visibili‘y the driver of an auto-
mobile whose view was obscured by these
trucks had great dificulty in seeing what
was eoming some disiance beyond, ’

I know it ic easy to say that the driver
behind a truck should simply stay there.
Nevertheless the fact remains that the law
permits certain speeds which are regarded as
reasonably safe, with certain modifications in
the light of general conditions. I noticed on
a number of occasions that these very large

trueks would not move fo the right if a car -

was coming from behingd in the same way they
were bound to move over when a car or

e i S APEATD
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another truck was appreaching them. I wish
to make it perfectly clear that T am offering
no general condemnation of those who oper-
ate or drive these trucks. Tt is legal to do s0.
It is a part of our transportation system, and
I am satisfied that in most cases truck drivers
are doing the best they can under very difii-
cult conditions.

Nevertheless this is a problem we mitist
all face. Whether it be the careless truck
driver or the careless driver of an auto-
mobile, I think more can be done to stop
earelessness hefore it reaches the stage of
tragedy than has been done. Certainly there
were different occasions last week during the
heavy snowstorms, if it had been pointed
out to these drivers that what they were
doing was exiremely dangerous it might have
been very useful at some time in the future.
I feel sure we will all agree that this is a
part of the general problem. There can be
no sweeping statement made as to the limita-
tion of the use of our highways or a sugges-
tion that any special rules should apply o
one or another type of maotor vehicle
operation.

1 repeai that most truck drivers are per-
forming their daily task to the best of their
ability. However, we have placed on high-
ways never buili to be great freight carriers,
vehicles that are little short of freight trains;
and it dees seem to me that in the policing
of our highways lhe greaiest care should be
exercised to assure that these trucks will
chserve the law because their very size and
the extent {o which {hey block the ordinary
view coniribule greatly to many accidents.

I am not going to speak at the moment
zbout one of the very serious contribuiing
factors, the use of alcohol by those driving
trucks, because that will be dealt with under
another section, I am speaking simply abont
careless driving, reckless driving or driving
with no regard for the possible consequences
that may flow from what is done. Under our
Criminal Code a person who uses a lethal
weapon with complete disregard for the out-
come, and in such a way that what he does
causes death, may be guilty of murder. What
is happening on the highways today in many
cases is liltle short of murder.

That applies to the drivers of automobiles
just as much as io the drivers of other
vehicles. This appalling tolt of death and
destruction that is unfolded to us day by
day through the press and over the radio,
with ali the consequent tragedy that wii
go on for many long years, is something that
should engage the most careful thoughts of
every one of us.
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I recognize thai any punishment that is
too severs may well defeat its own DPUIrpOsE,
pecause courts are disinclined to . inflict a
punizhment that may seem unreasonable. On

<he other hand I have a very strong feeling -

that i° there is real negligence and real dis-
regaré for the conseguences, when the jury
recogrizes the tragedy that has resulted they
will =oi be disinclined to impose 2 heavy
penaliv.  This penalty is not merely for the
purpcie of punishing a person who has erred,
but is for the purpose of discouraging reck-
lessness in others and making safer the high-
ways, where so much of the movement of our
peopls now takes place. I do not think there
is one of us today who is not worried when
thoze mear aznd dear fo him are on lang
trips on the highways. We may have comi-
plete eonfidence in their ability or cur own,
vet we know this may prove to be no safe-
guard under the conditions which arise.

I bone that in approaching this problem
we vwill recognize that we are dealing with
no mere minor departure from reasonable
caution. We are dealing with something that
czn bring the gravest tragedy to families
whick had every reason to expect a long
and happy life together. If a young man is
going to drive the engine of a railway train,
guide a street ear or any other fast, heavy
vehicle of that kind, it is customary io make
sure he is skilled before he gets behind the
cont=als. We are strangely lax in the measure
of supervision that is imposed before people
can zet behind the wheel of an automobile
that ~an move at 100 miles an heur or more,
and can carry death and destruction to people
who khad no reason to be in any doubt that
they were going to arrive safely af their
destination.

.1 simply repeat what I said before, that
while we cannot prevent accidents the place
to sop recklessness is before it has caused
death or tragedy. Wherever it comes within
the jurisdiction of the federal government I
would hope that instructions are very definite
that such reckless driving as has not wyet
causad tragedy will be dealt with in a way
that Is likely to prevent some subsequent
tragedy.

Mr. McIvor: 1 should like to say & briet
word on this, Mr. Chairman. I think we
should deal with the cause of highway aceci-
dents. It has been my experience to find a
gooi many young men, whao had broken the’
law, in the police station. What was the
cauze? Well, they had been taking some-
thing that the gavernment licenses, and I
have z good deal of sympathy with ithem.
I can see a group of six at Christmas going
out 2nd having a time. They had an accident
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and ran inio the police patrol car before they
got home., Of course they were in the police
station the next morning. I thought it was
a kind of a joke, but we should call a spade
a spade.

We not only license the cause of many
highway tragedies but we allow it to Ge
advertised in many of our leading magazines,
and I think that is asking for irouble. I
chould like to speak for an hour about this,
but I think I have shown where I stand
on the cause of highway accidents, If we,
as members of parlizment, do not get on the
water wagon how cah we expect other young
fellows to do so?

- Mr, Maclnnis: The particular matter dealt

with by the hon. member for Fort William is-

covered in the sections immediately following
this one. 1 feel we all must agree with the
remarks made by the Leader of the Opposi-
ticn and by the member for Winnipeg North
Centre vefore the dinner recess. The ques-
tienr is how much can be done through the
Criminal Code, and how much has to be done
outside of it?

In the matter of the operation of trucks, I
think possibly there is not sufficient super-
vision of truck drivers. A moment ago the
Leader of the Opposttion mentioned railwazs,
street cars and that sort of thing. They are
well regulated. The railways are regulated
by the board of transport commissioners, and
the speeds at which he can iravel are Iaid
down for every driver when he gets into his
engine. Buses and trucks are under {he
control of the provincial authorities, and
when an accident occurs I think there should
be some investigation of the schedules these
drivers have ifo maintain. If the schedules
are such that they have to drive ai speeds
that are dangerous, then someone should
kave the authority to see that the schedule is
set 50 the drivers can proceed at safer speeds.

As 1 said, I do not know just how much we
can do here. All we can do i impose penal-
ties, As the Leader of the Opposition said,
it we make them too severe then they will not
be enforced. Probably one of the difficulties
in getting convictions in cases of this kind
is that almost everyone drives a wvehicle of
some kind. When a case comes before the
jury, each juryman thinks he had beiter not
be too severe in this case because it mizht
be his turn to have an accident very shortiy.
It is, therefore, difficult to get a conviction.
It seems to me that the punishment in this
seciion is severe enough, indeed very severe,
I do not know what else can be done under
the code,

Mr. Mitchell {London): The whole field of
criminal negligence is one that is new. It is

[Mr, Mclvor.}
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expanding as we in Canada and on this conti-
nent expangd ocur way of life. This section
constitutes ene additional change in this law
of criminal negligence. I suggest that in
considering the penalties which we pre-
scribe for neglizence there are several views
we must examine,

The first of ti:ese is that the car has become
an inhersntly dangerous object. The minute
it teaves the showroom it bacomes a danger-
cus thing in the hands of many people; in
fact it iz more dangercus than a gun. In the
fal we ail read of the number of persons who
are killed as a rasult of the improper use of
guns, but in faet that number is go infinitesi-
mezlly small compared to the damage and
destructien wrought by cars that it is rather
surprising we even notice it. )

The second problem in dezling with motor
cars is this, T arn sure each of us has said at
some time or other, when we have referred
to a person charged with an offence involving
the use of a motor car, “Oh, poor Tom; he .
is not rezlly a eriminal”. We are confronted
wizh that state of mind, and this reflects
iteelf not only in the public at large but in
the minds of our juries.

Now we are faced with a change in this
clause setting 2 higher penalty in ferms of
imprisonment, I submit we are bound to run
up zgainst juries who will say, “Oh, well,
now, this fellow is g perfectly normal cilizen
who has just made a mistake”. They forget
all about the damage and havee he has
wrouzht either through sheer negligonce or
perhaps for scmes other reason such as the
ccrsumption of aleohol. We also forget the
number of cases in which we find that per-
suns have been convicted net only once but
perhaps {wo or three times.

Having said that, we must consider what
should be done with those people. I have
three suggesilons which with your permis-
sicn, Mr. Chairman, involve consideration of
clzuse 225. The first has been most aptly
expressed by the Leader of the Opposition,
arnd has to do with licensing, Upon that I
sk=11 say no more. The second has to do with
the possibility of setting up separate places
of confinement for oifenders against the
aporopriate and ordinary uses of the aute-
mobile. In that way we can say, and justi-
fizably so, that they are not convicied as
eriminals, a8 such, but are convicted for
making our hizhways places of slaughter.

Third, and most important, we should con-
sider most seriously placing a minimum, and
not a maximipm, on the licence stuspension
of offenders. ¥ notice in eclause 225 that the
court may prescribz in certain cases a pro-
hibition from driving for a pericd not
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exceeding three years, or if it is an offence
which could carry with it life imprisonment,
for any period in the discretion of the judge,

1 suggest to you, Mr. Chairman, that a
minimum suspension of at least 10 years,
and probably more, should be placed upon
a driver convicted under a section involving
life imprisonment; and that in respect of any
other section a period of at least filve years
should be prescribed during which there
would be prohibition from driving, Tn that
way not only would we rid our highways of
the repeatsrs, but I feel also that we would
go a long way toward making people realize
that our highways are places where rmore
care is regquired than in any other facet of
modern living.

Mr. Neshitt: Mr. Chairman, I endorse fully
the remarks just made by the hon. member
for London. I should like to take the matter
one step farther. In this matter of penalties,
while I guite agree that there cught to be a
minimum pericd during which licences
should be suspended, I feel that in respect
of this clause and clauses 222 and 223 there
ought, in addition, to be a minimum penalty
of imprisonment as well. Some time ago in
this country there was an outbreak of car
thefts, and it was found necessary to impose
a minimum penalty of one year for that
offerice. This seems to have had a reasonably
salutary effect, although this has been some-
what modified by the provisions of the other
section popularly known as the joy-riding
section.

I should like to suggest that on any con-
vietion under this clause, in addition to a
minimum suspension of licence there should
also be a minimurm pericd of imprisonment
of possibly three months. We have heard this
afternocon and this evening about the greatly
increasing numbers of people killed on our
highways, due to the mishandling of motor
vehicles. It has been pointed out that these
fatalities have occurred when people should
have known that their actions could have
serious resulis. The faet must be brought
home to them meore clearly.

1 quite agree with what has been said to
the eflect that juries, magistrates or judges,
as the case may be, do not wish to impose
heavy sentences, because they say, in effect,
“Thero but for the grace of God go 1”. The
way to get around that is to have a minimum
penalty. I suggest some consideration might
be given to this peint.

Mr. Siuart (Charlotte): Mr. Chalrman,
many of the members who have talken part
in this discussion have been of the legal pro-
fession. However, I have been listening to
the discussion, and it has occurred to me that
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we are conzidering a problems that comes
within the jurisdiction of provincial legisla-
tivn. When licences for motor cars are con-
wrolled exclusively by provincial govern-
rments; when drivers' licences are also under
the same provincial jurisdiction, and when
we consider that the cancellation of a driving
licence is a provingial matter, it seems io
me thai the subject now before us is also
provineial. We are discussing a licence that
has bteen provided by a provincial govern-
men: to a resident of that province,

I shall make only one comparison and
then I shall resume my seat. I was on the
water for a great many years, and as a
voung man I was able to chtain my master’s
certificate. Since that timc I have had a
good deal to do with young men who have
made applcation for masters' certificates
through the Depariment of Transport. In

.that connection I have seen young men in

their thirties and forties who were denied
masters' certificates due to faulty cyesight.

I recall one particular occasion invelving
a young man, a personal friend of mine,
who had a mail and passenger contract dur-
ing the summer months between Campobello
and Eastport, Maine. The trip was made
during the afiernoon, arriving home hefore
dark. This young man made application for
a master's certificate, which was refused by
the Department of Transport because ol his
eyesight. He has served on the water since
he was 16 or 17 years of age, and if I know
him as well as I think I do, he is on the
water tonight and is able 1o carry on in that
eapacity without any trouble at all,

Now, I am not criticizing the regulations
under which certificates are granted by the
Department of Transport, but it would appear
t¢ me that we are much too lax in our pro-
vineial regulations having to do with the
granting of permits to drive motor cars. If
itha same approach was used in our pro-
vincial legislature that is used by the
Department of Transport, there would he
very few people driving cars who were
inzapable of driving them. I am convinced
thzt it is from this cause that a great per-
centage of cur {rouble comes. .

As the Leader of the Opposition pointed
out, a person will apply for a licence to
¢rive a car at speeds of perhaps 73, 80 or
even 100 miles an hour. These people may
be wearing spectacles an inch thick, and
driving at night in all sorts of weather. Yet
they are given drivers’ licences. If those
same persons applied for masters’ certificates
to operate boats on the waler, travelling at
10 or 12 knots at the outside and with no
danger involved, they would be turned
down on account of faulty eyesight.
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Having followed the discussion which has
taken place so far I feel that if we are looking
for a remedy the proper place that we may
expect to find such remedy is in our provincial
legislatures. As T said at the outset, the
granting and issuing of licences to drive cars
is completely under their jurisdiction, and I
feel that the provincial legislature is the
one and only body that can deal with the
guestion we have been discussing.

M. Nowlan: Mr, Chairman, there are sev-
eral factors in connection with this clause,
and particularly the subsection, with which 1
should like to deal, but I assume the Minister
of Justice will want to deal with the matters
that have just been brought forward. I am
not going to speak on them for the moment,
but later on I shall expect to deal with one
or two technical matters in respect to sub-
section 2.

I think the discussion which has taken place
this afternoon and this evening has been
most interesting and original, and indicales
the evolution which has taken place in our
concept of law and society within this coun-
try. As has been pointed out by the hon,
member for Charlotte and others who have
spoken, the contrel of motor vehicles lies
within the scope of the provincial legislatures.
Only within the last fow days I remember
reading in the press that the Minister of
Transpori had stated he thought that the con-
trol of moior irucks within Canada should be
left to the provinees rather than to the federal
government. With that view I am not quarrel-
ling at the moment.

I think the discussion has pointed up the
crux of this problem with which we ave
taced fonight. If we have not already reached
it, I suggest to the Minister of Justice that
we are rapidly approaching the stage where
not only will the punishment of anyone who
violates a section of the Criminal Code be
a matter of criminal law, but possibly the
whole control of driving on the highways
should be brought within the ambit and scope
of criminal law within this country.

The Leader of the Opposition and other
hon. members have referred to this. The
hon. member for Vancouver-Kingsway raised
the question of the locomotive engineer who
is licensed to drive his locomotive at a cer-
tain speed, The hon. member for Charloite
raised the question of licensing with respect
to motorboat and fishing boat operation. In
so far as the highways are concerned thers
is no econtrol at all; yet if a person happens
to come within clause 221, with which we are
now dealing, the accused may have committed
a criminal offence,

[Mr. Stuart {Charlotte).]
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With respect to what has been said before,
I do not think it is a matter of punishment.
I have had some litile experience with these
matters, covering more years in court than I
sometimes like to think about. I suppose 1
have had to deal in cne way or another with
100 or 1530 manslaughter cases and never
once—I will not say once, but certainly in
not more than & per cent of those cases—have
I heard a person say that he was responsible
for doing something wrong. In 95 per ceni
of the ecases the person weould sit In my office
and say, “I did not do anything wrong. I
don't know what hanpened. It happened so
fast T cannot tell you what happened, but [
know I am not responsible”. You conld have
a section in the Criminal Code saying that
such a man should be hanged by the neck
until dead, and he would still operate his
car in exactly the same way because he
never thinks of himself as a eriminal. In other
cases the element of mens ren arises, but
there is no wmens rea in these cases.

I realize that it is & most difficult situation
with which to deal, but I doubt if the solution
is a mafter of punishment. I think it is a
matter of education in the first place. We
have to go a lot further than we have gone
heretofore in dealing with this matter. As
the Leader of the Opposition and others have
pointed out, we are faved with a great slaugh-
ter on our highways today.

‘Without wanting to szet myself up as a
constiluilonal authority, I think it lies within
the ambil of this parliament to declare that
certain things come within the scope of the
¢riminal law of this country. I do believe we
have to approach this matter in an entirely
different way than we have heretofore done.
This may be only a pretiminary discussion,
and it may be five or {en yecars from now
hefore the matter is finalized. There are
constitutional problems involved which I
amn going to deal with on another clause
which we will get to later on. There is also
a moral problem. There is a problem going
to the roots of every home in this country.
I think it has reached the stage where it comes
properly within the jurisdiction of the federal
parliament and our concept of criminal law.

I know I cannot properly discuss at this
time the matter of the cancellation of licences.
If this parliament is going to determine that
licences can be cancelled for a certain length
of time we will be impinging upon civil
rights, apart from the punishment imposed
for the commission of any crime. .

-Mr, Garson: May I say that we do noi
cancel licences. We do not grant them, so
we cannot cancel them., The accused’s pro-
vineial licence to drive and his provincial

P e T T
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motor vehicle licence are dealt with under
clause 225 of this bill by empowering the court
to order that the convicted accused cannot
drive under his provincial licence. Then I
think the provincial authorities follow that
up by having the licence cancelled.

Mr. Nowlan: The statute provides that the
magistrate may do certain things. That is
one example of the approach which can
be made to this problem. I am ‘suggesting
that sooner or later we will have to approach
it on a far different basis than we have here-
tofore., I think it is going to have to be
done by virtue of the Criminal Code, bul I
do not think it is geing to be done simply by
increasing sentenccs or suggesting that they
should bhe more severe.

Mr. Hahn: I believe this clause involves the
problem which was rajzed earlier. Since
this is a revision of section 285, or a portion
of it, to me the one part that stands out
particularly is that the onus is on the driver
1o prove he is not guilty of a certain offence.
From the portion of the debate that I could
hear—the acoustics are not too good at this
end of the chambec—I understand that a
driver will have to prove that he is not
guilty, I do not understand from the wording
of clause 221 that it is necessary for someone
fo prove that the accused is guilty of the
negligent operation of a motor vehicle, in
which case there is no onus on the driver,
unless we have a case similar to what was
discussed the other day, where the individual
must prove that he is not responsible.

Mr, Garson: May I ask my hon, friend what
clause or subeclause he is referring to?

Mr, Hahn: I was referring fo a section
further on, but they a1l are in the samc divi-
gion. I am aware that we are dealing with
clause 221, but from what has been said
up to this point by hon. members who have
spoken before me I gather that it would be
necessary for the individual to prove that he
is not guilty.

Mr. Knowles; I should like to express
appreciation for the sympathetic attitude
which the Minister of Justice indicated this
afternoon toward my insistence that there is
something more to this problem than just
passing the clause now before us. I think
it is fair to say that the views of Canadians
generally were never belter expressed by their
representatives in parliament than they have
been this afternoon and this evening by hon.
members in various parts of the house who
have risen to stress the urgent need of some-
thing more being done about this problem
of death and injury on our highways.

The hon. member for Dighy-Annapols-
Kings, with the concurrence of the Minister of
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Justice after the minister made one correction,
has drawn attention to the fact that constitu-
tiona! considerations notwithstanding we do
have an interest in this question of driving
on the highways from the standpoint of the
federal Criminal Code. Further, we have an
interost because of our concern with respect
to eriminal negligence, and our concern over
the protection of human life. There was one
statement made by the hon member for
Digby-Annapelis-Kings which I hope was not
+aken too seviously. I refer to his suggestion
that it may be four or five years before some-
thing is done. about this matter.

. Mr. Nowlan: Democracy goes slowly.

Mr. Knowles: I realize my hon. friend
has been sitiing opposite a government that
maoves slowly, but in this instance I hope he
will be pleasantly surprised and that there
will be something done in relation to this
matter in less time than he indicated.

1 wonder if consideration might not be
given to this rmatter peing studied along
with the other mailiter which has to be con-
gidered by the conference being called by
the Minister of Transport. Only two days
ago the Minister of Transport announced
that in view of another situation he proposed
to eall a conference of provinclal ministers
having jurisdiction over highways to discuss
the problems arising therefrom and to
endeavour to find a commmon ground on the
best way ip rvegulate and control highway
transport whether intraprovincial, interpro-
vineial or international. :

i recognize that thal decision to call
together the provincial ministers of highways
arose out of a different situation, but in
view of the fact that the Minister of Justice
this afternoon stated that he concwrred in
the desirability of a conference being called
at a tederal-provincial level on this matter,
I would ask that sericus consideration now
pe given hy the two ministers to whom I am
speaking, and perhaps we might add the
Minister of National Health and Welfare—I
see he is over there and I know he will be
interested too—

Mr. Martin: All the big guns are together.
Mr. Fulton: That requires a salvo.

Mr. Knowles: This is something that neads
big shots to deal with it. I hope the matter
will be treated with the seriousness it merits.

While I am dealing with this subject, Mr.
Chairman, and as an indication of a field
in which something of great value can he
done, 1 believe that tribute should be paid
to the work that is being done in the province
from which the Minister of J ustice and I both
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come. As he knows the provincial govern-

ment’s highway safety division has jimposed

in Manitoba, particularly in the greater Win--

nipeg area, very strict regulations with regard
to the issuance of drivers’ licences. 1 have
had some connection with people who have
obtained licences there in recent months,
and I believe it iz fair to say that what the
applicants go through is not just a test but
a course of iraining. As a matier of Iacti,
they have had enough experience already in
the greater Winnipeg area in the educational
work being done by the highways branch to
know that it is paying off in terms of less
frightening statistics with regard to accidenis
in that area.

1 believe something of that nature could
be instituted generally throughout the coun-
try., I am not ifco sure, but I believe some-
thing similar is done in British Columbia. At
any rate I belicve the experience they have
already had in some parts of the country and
the information they have amassed could be
shared at a federal-provincial conference. I
agres with those who say thai you cannot
solve the matter entirely by law. Yet we will
have to do something about it at the level of
criminal law, and certainly this whole field
is wide open for real progress. I hope the
faderal government will accept its respon-
sibility to give a lead in this imporlant
maiter,

Mr. Fulton; Mr. Chairman, I hope that if
thesa three hig guns who ave logether over
there do finally manage to fire a salvo it will
rot just be & matter of making a report and
then letting ihe mnatter drop.

Mr. Knowles: All some of them can do is
make n retort.

Mr. Martin: That is as far as you can go
with a peashooter.

Mr. Fulion: Some of the suggestions
advanced are deserving of serious considera-
tion, though 1 believe we should get back
to a closer gtudy of clause 221, In saying that
I do not wish to be critical of what was said
Lbefore. 1 say thai because I believe it can
be reclated very strictly to the problem now
before us.

I wish to refer io the discussion which has
arisen out of the suggestion made by the
hon. member for Digby-Annapolis-Kings and
me, namely that it is a mistake to increase the
maximum penalty under clause 221 to five
years when before, under the same scction,
it was two years.

What I have to say here follows very
closely what was said by the hon. member
for London, or at least what was inherent in
his remarks, namely that here we are dealing

[8tr, Knowles.]
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with t=e subject of criminal negligence., We
are dezling with a subject concerning danger-
cus obizcis, in other words motor cars on
highways, yet at the same {ime we are dealing
with it under the Criminal Code. What we
are {rxing to deal with under the Criminal
Code in ihis instance is something which is
not essentially criminal, something which is
not essentially a crime. It is a perfectly legal
thing 1 drive a motor vehicle on the highway
end, a5 has been said, before there can be
eny ccavieiion there has to be proven an
elemern: of intent or mens rex. Yet by the
introduction both in the present draft hil] and
in the previous bill of an element of negli-
gence, we eliminate to a large extent the
elernen: of intent. You are making a erime
of that which a person did not intend fo do.
You are making him guilty of a crime simply
because he was careless,

1 am not guestioning the right of parlia-
ment to do that. That right has been estab-
lished. But the fact is that you are making
a erime out of something or coniinuing as a
crime something which does nol necessarily
involve the element of intent. I would there-
fore suzgest, particularly in regard to the
subject matter now under discussion, that by
tkis negzligence arising out of the use of motor
vehicles vou are creaiing what I might call
a quasi-erminal offence for which the proper
punishment may be not so much purely crim-
inal, trat is a jail sentence, as it may be
punishment of what I might call a guasi-civil
rature, namely prohibition of the right to
drive, '

I therefore go right back to clause 221,
where 1 quesiion the advisability of making
tre maximum penalty five years. I would
suggest thet the maximum penalty be con-
tinued zs before at two years and then later,
when we come to clause 225, that we greatly
increzse the prohibition on driving which a
magistrzte may Imposc. Possibly under
clause 2235 (a) if the offence is one which upon
conviction could result in a sentence of life,
it shou'd be provided that the prohibition
agsinst driving should be for not less than
10 vesrs, If it is under elause 225 (b) for an
offence which would not result in a senlence
for life, the prohibition against driving should
be a maximum of 10 years. In other words
vou re'ate your penally more closely to the
civil €lement of the offence, and you diminish
the ¢riminal element of the penalty because
the cfence is not so mich a criminal offence
as it is guasi-criminal or indeed quasi-civil.

I hope I have not become too technical. I
believe the rinister follows my reasoning. I
do mot want to move this—I do not think the
minister agrees with me necessarily, but 1
hope he follows my rcasoning—
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Mzx. Carson: I follow your reasoning, but I
disagree.

Mr. Fulton: 1t is all right if the minister does
not agree with it. We are entitled to have 2
difference of opinion in this house. But I
venture to suggest that in the light of every-
thing that has been said here the general
consensus of opinion, at least on the part of
those who have spoken, is that this is not
purely a crimina! matter. Indeed one might
frequently have raised points of order and
said, “Why are you discussing this matter
under the Criminal Code?”

Asg I see it the fact is, of course, that we
are dealing in the Criminal Code with a
matter which is not essentially a criminal
offence. As the hon, member for Digby-
Annapolis-Kings (Mr. Nowlan) has pointed
out, these men did not intend to do what
they did, and they will deny until their
dying day that they were responsible in a
criminal sense. Yet we have felt it proper
to deal with the act which was done under
the Criminal Code which, by and large,
involves the element of intent.

I do not think I need to say anything
more in order to explain my meaning. The
minister perhaps will not agree with me
but I hope that, even if it is not done now,
within a measurable period of time the
penaities with respect to the prohibition of
the right to drive will be increased; and at
the same time I think it would follow that
as to the strietly criminal punishment, the
length of the prison sentence might be re-
duced. Otherwise you probably will not
get a jury to convict.

Mr. Garson: I think my hon, friend, in the
course of his remarks—as did the hon,
member for Digby-Annapolis-Kings — deal
with the nub of this matter. The real
question here is whether this kind of
negligence that we are discussing in this
section is criminal negligence. That is the
point, As 1 indicated previously in this
new code the commissioners have deliberately
left out lesser motor vehicle offences as
coming more appropriately under provincial
legislation, which I take it would be in accord
with the views of both of my hon, friends.

Is this which we are discussing criminal
negligence? 1 do not think a beiter answer
fo that question can be found than in a
brief quotation, which perhaps I might put
on the record, from the report of the royal
commission on the Criminal Code itself. This
is what it says;

Mz, Fulton: What page?
83276—157
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The definition of eriminal negligence in clause
181 js in accord with the judicial authorities which
state that wanton or reckless misconduct is required
to support a charge Involving criminal negligence,

In other words, before the negligence that
is in question in a prosecution can be shown
to be criminal negligence, the crown must
prove wanton or reckless conduct. They
quote there as authority Rex v. Bateman, 94
L.J.K.B, 791; Andrews v. Director of Publie
Prosecutions, 106 L.JK.B, 37; Rex v, Greis-
man, 59 LR, 151 and 46 Canadian Criminal
Cases, 179; Rex v. Baker, (1828) Supreme
Court Reports, 354, Then the repoxt goes on
{0 say:

In Rex v. Bateman supra, Lord ¥ewart stated
that te support an indictment for manslaughter
based on criminal negligence the prosecution

must prove the matters necessary to estabtish elvil
lability (except pecuniary loss) and in additlon—

That is the point

—must satisty the court that the negligence alleged
went beyond a mere malter of compensation and
showed such disregard for the lives and safety of
others as to amount to a erlme against the state and
conduct deserving of punishment”,

That is the point of this clause, What we
are defining is criminal negligence; and we
are providing punishment for that criminal
negligence. 1 agree with everything that
has been so well said by the Leader of the
Opposition, the hon. member for London——

Mr. Nowlan: The hon. member for Digby-
Annapolis-Kings?

Mr. Carson: Yes, by the hon. member for
Digby-Annapolis-Kings, the hon. member for
Kamloops and the hon. member for Oxford.

Mr. Nowlan: The minister left out. the
hon. member for Winnipeg North Cenire.

Mr. Garson: Yes, and the hon. member for
Winnipeg North Cenire who was pre-eminent.

Mr. Knowles: Don't forget the Minister of
National Health and Welfare.

Mr. Garson: I agree with them when they
say that the place to prevent this death on
the highways is in the leensing and in pro-
vineial legislation such as that fo which my
friend the hon. member for Winnipeg North
Centre properly referred in the provinee of
Manitoba where, under that legislation, they
have cancelled the licences of thousands of
drivers because they showed, by their con-
duet, that they were not fit to have a licence.
But the licensing of motor cars js a matter
of property and civil rights which comes
under provincial jurisdiction. The licensing
of drivers likewise comes under provincial
jurisdiction. The rules of the road are under
provincial jurisdiction. The policing of the
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roads, evein when it is done by the Royal
Canadian Mounted Police under contract
with the wvarious provinces, is under the
direction of the provincial authorities. We
here are powerless to accomplish anything
in that particular field of the prevention of
highway accidents. The only thing in this
connection that is under our jurisdiction is
the criminal law and, as a result of the recent
privy council judgment, the question of inter-
provincial or internaticnal traffic but. not
intraprovincial traffie,

The great bulk of the traffic we are now
discussing as the source of traffic accidents
and deaths takes place wholly within the
confines of one province. These things being
so, we have to confine our contribution to
the stamping ouf of death upon the high-
ways to those matters which come under
our jurisdiction. To that end the royal
commission has recommended, and I think
very wisely, that we should undertake to
state, as we do in the section under discus-
sion, that where the negligence of a motor
car driver is of such a serious character as
to be a crime against the state, we should
so designate it and should so penalize for it

We have so designated it, and we have
provided a maximum penalty of five years.
Surely a maximum penalty of five years is
not toop much where, as a result of gross
negligence, one man—a motor car driver—
may have crippled a fellow citizen for life.
I am sure the vietim would be very glad to
change places with him, to have his body
back whole again and serve the penaity for
him. With all deference to my friend the
hon. member for Dighy-Annapolis-Kings—
who, I admit, has had a great deal more
experience in these rnatters than I—I do not
think the jury are going to shrink from
bringing in a verdict of guilty if the facts
of a case are sufficiently heinous, because
the judge may impose a sentence of not more
than five years or maybe as little as one
day, following their wverdict.

I agree with much that has becn said
in this very constructive decbate, and I want
to express my appreciation for the non-
partisan, fair-minded, sincerely constructive
and co-operative manner In which all
members have taken part in the discussion.
1 agree with much of what they have said;
but I also emphasize that our best contribu-
tion foward a solution of the matter is that
we in this house should deal now with those
things which are within our power. Having
done this we then ecan go on and do our part
toward encouraging the provinecial and
municipal authorities to do the best they can
in their spheres,

{Mr, Garsan.]
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Mr.
know

Knight: Mr. Chairman, probably I

more about automobiles than 1 do
about law, and I am not rising merely in
order that I may have a chanece to attach
my name to the distinguished list of legal
authorities given by the minister but because
there is one idea arising out of my own
axperience that I thought I might interject.

I was very much interested in the sug-
gestion of the hon., member for Leondon, I
pelieve it was, that suspension of the permit

- to drive is Iikely to be one of the best de-

terrents, 1 agree with him completely in
that respect. Having said that as an
iniroduction, I merely want to say this. 1
have had two or three people from my own
city of Saskatoon write me after they got
inte difficulties threugh infractions of the
law of the province of Saskatchewan. I could
not help but notice in each case that while
it was bad enough to have to pay a fine or
go to jail for a week or two, the thing that
concerned them particularly was the fact that
the province of Saskatchewan had, in view
of the offcnce commitied, suspended their
permission to drive for three months, six
months, a year, or whatever it might happen
to he.

I am completely in favour of the suggestion
of the hon. member for Winnipeg North
Centre that this matter should be discussed
on the dominion-provincial level. 1 am well
aware that licensing lies within the jurisdie-
tion of the provinces, and perhaps it should
be discussed at a dominion-provineial con-
ference such as the hon. member proposed.
Perhaps it might be discussed at the
conference suggested by the Minister of
Transport. If it could be discussed ihe
provinces might be able to get together on
their ideas with respect to the matter and
reach some degree of uniformity, which I
think would be an excellent thing from the
point of view of licence suspension acting
as a deterrent {o this criminal negligence.

While most of us drive cars at least partly
for pleasure, some of the people who get into
trouble make their living by driving trucks,
small detivery wvans or whatever it rnay be.
The letters I received from consiituents of
mine who had gotten into trouble were from
people of that type. They said that the $40
or 550 fine was not o bad, but the point was
that they made iheir living with the vehicle.
These people of course ignore the fact that
such wvehicles can be driven at 70 miles an
hour down a reoad and, weighing a couple of
tons, attain a momentum of I know not what.
They ignore the fact that in their hands these
vehicles can bhe dangerous and lethal
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weapons, I think there is merit in the idex
of the suspension of licences, and if' some
pniformity among the provinces as to what
should be done in that regard could be
achieved I think it might help to meet the
siluation.

Mr. Garson: May I make one point. We
will shortly come to clause 225, and the hon.
meimber for Saskatoon will see that there
we ourselves are taking the power 1o
prohibit a convicted person from driving.
That provision will be uniform in effect across
Canada,

Mr. Argue: Like the hon. member for
Saskatoon, I know far more about automobiles
than I do about criminal law. I would not
need to know much about automobiles to
know more than I do about criminal law,
because my knowledge of criminal law is
just about zero. It seems to me that even
though section 221 may represent the best
draftsmanship possible, even though it may
be the best that can c¢ome out of the dis-
cussion tonight, there is nothing in the section
" that will do much to prevent accidents. As
the hon. member for Winnipeg Norih Centre
has said, we should not think that the passing
of this section will meet the problem
completely.

I have noticed, as have other hon. members,
that the federal government is now to have
jurisdiction over interprovincial automobile
and truck trafficc. I have one suggestion to
make to the minister if he should attend a
dominion-provineial conference on the control
of automobile and iruck traffic in the inter-
provincial sphere. In my opinion one thing
that would de more to reduce accidents than
anything else would be to exercise some con-
trol over the horsepower of engines installed
in modern automobiles. Autornobile manu-
facturers are making bigger and more power-
fut ears all the time. You can buy a car
now that is—

The Chairman: Qrder. The hon. member
must recognize that we are discussing clause
991 and not something having to do with
governors on automobiles,

Mr. Argue: I have heen sitling here for
some time, and I have listened to others
discussing what the minister might do as a
result of the judicial decision respecting the
control of interprovincial highway traffic. I
had pretiy nearly completed my comment in
any event. I believe it is something that the
minister might well consider, because it is my
opinion that if you put an ordinary human
being in one of our very powerful modern
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cars he is going to iry out the automobile

irrespective of section 221 of the Criminal
Code,

Mr. Nowlan: As T intimated earlier, before
the clause carries T have two questions to ask
and a geners! comment to make about sub-
section 2. Before I ieave the lofty plane on
which we have been {ravelling for the last
hour and for an hour before dinner, I must
sdy, with all respeet, that I am not foo im-
pressed by the minister’s statement that after
all thig is a matter of provineial jurisdiction.
Just to show you how long, unfortunalely, L
have been practising law, may I say that 1
can well remember that one time 1 was
defending = man for driving while intoxi-
cated. He was charged under the Nova
Seotia staiute. At that ilme he came under
the law of the province of Nova Scotia, but
during the period between the time the infor-
mation was lzid and the time he came up
for his tria? the parliament of Canada decided
that it consiituted a crime, and made it a
section of the Criminal Code. . I appeared
before the magistrate on that benign morning,
pointed cui the section of the Criminal Code
and got an acquiital under the Nova Seotia
statute, :

That is how the wheels turn throughout
the years and, as I .say, it is an adraission of
more vears gone by than I should like to
admit, But if that can be done with respect
to a prozzcution for driving while drunk,
some of these other matters which the min-
jster has gquite properly said come within
provincial jurisdiction can by a declaration
of this periliament be transferred, as was the
charge of driving while intoxicated, and come
within the scope of this volume of law which
we have before us tonight,

Having said that, T want to refer to one
or two matters of a very mundane nature.
The first subsection refers to “every one who
i{s criminz'ly negligent in the operation of a
motar vehicle” ‘There is no definition of
“motor vehicle™. I am wondering whether
there mav be judicial decisions on this point.
I am not certain. 1 am thinking, for instance,
of a farmer driving a tractor, and of various
ather vehicles operated on the reads. Will
they corme within the scope of that provision?

Mr. Garson: If my hon, friend will lock at
clause 2, subsection 25, page 4, he will see
that it reads:

wafotar vehlcle™ means a vehicle that is drawn,
propeiled or driven by any means other than hy
muscular power, but does not include a vehicle of a
railway tnat operates on rails.

Mr. Fulton: Are horses muscular?
Mr. Garson: Yes.
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. Mr. Knowles: Do you mean the ones that
were in the army?

Mr. Nowlan: Turning to subsection 2,
again I want to say what has been said by
others. Here again we get an jnerease in the
penalty, which has been stepped up from
the old section. To illustrate how rapidly the
penalty has been increased, I may say thatl
have in front of me the 1938 edition of
Crankshaw which shows the penalty as 30
days. After that the penalty was increased
to six months, and now it has been increased
to two years.

I quite realize that a reading of that clause,
covering one who runs away to avoid this,
that and the other thing, indicates it is a
very formidable-sounding charge. Actually
one finds from experience that in 999 out of
1,000 cases—perhaps that is too many, but
certainly in 990 out of 1,000—the man has
temporarily lost his head; he is scared, and
he acts on an impulse. He is technically
guilty of an offence under this clause. If
anything of a serious criminal nature has
octurred he can be convicted under one of
these other clauses with which we are deal-
ing. I doubt very much if it is necessary o
increase the pepalty under this clause. It
seems to me this is a cateh-all provision, that
if you fail to conviet him on some other
offence then you convict him under this
clause and you can still give him a falrly
stiff sentence.

Actually, as anyonz who has had experi-
ence in defending these cases knows, in most
cages if he had remained at the scene there
would have boen an acquittal anyway
hecalse there would not be any suggestion
of criminal intent. It is the fact of his run-
ning away which probably results in a con-
vietion. With all respect to the Minister of
Justice, who this afterncon read this very
formidable Hst of members of this commis-
sion, and who says ihese men are without
fanlt and are the perfect moen-—

An hon. Member: Carricd.

Mr, Rowlan: It is not carried, and it will
not be carried for some time if somcone keeps
interrupting.

As I say we were discussing the matter of
the commission this afterncon, and the
Minister of Justice read the names of the
members. We have great respect for them,
but I still say many of those gentlemen have
not had much experience in either prose-
cuting or defending-—some of them have
prosecuted—for a good many ¥ears. Without
becoming at all critical of them I say—-I
have said this privately and I will say it in
connection with other clauscs—there is a

[Mr. Garson.)
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prosecution complex in wronnection with
many of these clauses where the senfences,
it seems to me, have bDeen autormnatically
increased without jusiification, I want to
express my protest against that.

There is one other minor guestion, but still
a rather important one, I think. In subclause
2, Mr. Chairman, there is reference io acel-
dents involving & person, horse or vehicle.
1 wonder why vyou have the horse in that

. provision. Apparently it is mnot an offence fo

have a collision with a eow. Certainly I
realize that is the phraseclogy from the old
section. 1 know of cases econtaining judicial
comments as to why it is there.

The Minister of Justice referred to these
commissioners, and fook eredit for all the
work they had done. I 2m suggesting that
possibly they would have been wise if they
had omitted the reference to the horse,

because the words “person or vehicle” would

be wide enocugh. As the minister knows, if
very often happens that 2 horse breaks oul
of a field and runs down a road alone. Why
should it be an offence to strike that horse,
and not an offence to strike any other
animal? I think the phraseology iz bad, and
some attention should be given to it.

Mr. Garson: 1 believe I should give some
attention to the two poinis raised by my
hon. friend. So far as the penalty is con-
cerned, he will see it is only where the
charge is considered by the crown prosecutor
to be sufficiently serious that he proceeds by
way of indictment that it takes the penaliy
of two years. My hon. Iriend is gquite right
that in the great majority of cases, it is a
minor offence. In such cases the crown pro-
ceeds by way of summeary eonviction and,
as I recall i, a surnmary conviction takes
a penalty of six months or $500; which is the
maximum for a summary conviciion.

With reference to the inclusion of the
word “horse”, my hon. friend is quiie right
in saying thai is the language which was
izken from t*: old section. The reason for its
inclusion may be that the phrase has been
judicially in‘erpreted, and it was thought
desirable to retain it. I would prefer to be
cautious and leave it the way it is.

My, Fulton: The minister is not guite right,
with respect, in saying the wording has been
taken as a whole from the other section,

Mr. Garson: The word “horse” has been

Mr. Fulion: The old section related to a
horse in charge of a person, not just an acei-
dent involving a horse. The horse or vehicle
had to be in charge of a person before the
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offence of rushing away without stopping and
reporting the accident became a criminal
offence. As the hon, member for Digby-
Annapolis-Kings points out, if you run into
a horse or a vehicle or an empty car, you
now come within the provisions of the pro-
posed section. Under the old section the
horse had to be in charge of a person.

Mr. Nowian: I think there is an anomaly
here that should be looked at.

Mr, Garson: If my hon. friend would look
up the proceedings he would see that the very
point he is raising was discussed at great
length in the committee of the other place and
in the House of Commons committee, and
after this discussion they decided to keep it as
it is.

My, Fulton: Why?

Mr. Bell: Why was the joy-riding section, I
think it was section 285 (3), taken out of here?
I appreciate that it comes in later under car
theft, but I wondered why it was not leff in
here where it was a so-called lesser offence.

Is it the intention of the provincial legisla-

tures to cover that?
Mr. Garson: If my hon. friend will make a2

note of his guestion, could we consider it
when we come to the other clause?

Clause azgreed to.
On clause 222—Driving while intoxicated.

Mz. Neshitt: There are one or iwo brief
observations I should like to make. It has
been the custom in the past, as most hon.
roembers are aware, if a person is found in
an intoxicated condition in a motor vehicle,
even if it is motionless on the side of the
road, to convict that person under this sec-
fion. It has always seemed rather peculiar
to me that a person who has obviously been
drinking but feels incapable of taking charge
of the car and has pulled off to the side of the
road, should be punished for having removed
himself from the road when he was obviously
a menace. It does not seem reascnable to
mea. I cannot help but feel there ctught to be
some change in this section to take care of
such a situation. I know of two people in
my own constituency who, within the last
four months, removed their car from the road
knowing they were in no condition to drive it,
yet received a sentence of seven days upon
being convicted of this offence.

Another thing I should like to mention is
the difference between the aleoholic and the
ordinary, to coin a phrase, Saturday mnight
drunk. There is quite a difference between
the two, because the alcoholic is a sick per-
son and seven days in jail is not going to keep

2485
Criminal Code
him from continuing to drink and drive. I
think the punishment in this section is guite
suitable for the ordinary Saturday night
drunk or the person who is drunk after a
party, although the penalties might even be
increased a liftle. I believe there is & differ-
ence when we are dealing with aleoholics.

Would the minister take into consideration,
either on this clause or at some other point
in the Criminal Code, the possibility of some
alteration which would give a magisirate
discretion, where it is shown that a person
is an alcoholic, to send such person to some
type of institution? I do not like to refer to
it as punishment, because it is not punish-
ment 1 hHave in mind. I should think that
such person might be sent to an institution
for some period of time to take treatment.
If he would not go, then the penalty set out
in clause 222 could be imposed. This might
be worth consideration, because it would
draw =2 distinetion between the ordinary
party drunk and the type of person who
might be considered an alcoholic.

M1, Enight: Before the minister answers
1 should like to place before him a siluation
which I believe causes greater injustice than
the one described by the hon. member who-
has just taken his seat. The presumption
would be that if a man was out driving on.
the road, felt too intoxicated to carry on.
and pulled in to the side of the road, the

“crown  would not have much difficulty in

proving that he had been driving and had
been in an intoxicated state.

But, if that is an injustice, then T know
of one that is much greater. I know of a
case which happened not long ago where
2 man came to town, went to a dance, had
two or three drinks and decided he would
not drive home while intoxicated or, in the
words of elause 223, ‘“while his ability fo
drive a motor wvehicle was impaired by
alcohol. One of the other fellows with him
said, “Oh, come on home”. He said, “No,
I am not going to drive. T might get picked
up. I am nat going home at a1l”. The other
man said, “What are you going to do?” He
said, “I am going to stay in. town until I
am sober”. ‘'The unfortunate part of it was
that he had spent his money and ecould not
afford a hotel bed. The other chap said,
“Where are you going to sleep?” He said,
] am going to sleep in my car”. So he
{oolishly climbed into the front seat of his
car and went to sleep. He refused to Eo
home. He did not leave town at all—dic not
even commence his journey., The police
came along about three or four o’clock in
the morning, wakened him up and laid =
charge against him, I presume under this
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clause, for being in charge of an automobile,
even though it was not in motion. I think
this has some bearing on my hon. friend’s
case.’

.While I am or my fest I should like to
make one other remark, and that is that
the difference between clauses 222 and 223
is that in one case the person is intoxicated
while in the other he is driving his car while
his ability is impaired. I suggest thai he
iz still intoxicated; and I do not see any
particular difference between being inloxi-
cated and being in a condition where your
ability to drive is impaired.

Some heon. Members: Ch, oh.

Mr. Knighi: My legal friends have had
their turn, and now a mere layman is going
to have his inning. I have been reading in
the newspapers about blood tests, breath
tests, and tests of different varieties—whether
they ecan write their names, whether they can
say “three grey geese”—and perhaps my in-
ability to say that clearly may indicate my
inability to drive a car, or that my ability Is
impaired. The point I wish te make is that—

The Chairman: The hon. member appears
to be discussing the clause dealing with
impaired driving which, I believe, is clause
993, I was wondering whether it might be
the wish of the committee to disecuss those
two clauses together.

Mz, Enight; If my argument follows, that
the terms are synonymous, then I am dis-
cussing clause 222, which refers i{o driving
while intoxirated; and I shall stick to that

Mr. Marclnnis: Would there be any objec-
tion to discussing the iwo clauses at the
same time?

Mr. Garson: The chairman has made an
excellent suggestion, that they are twa
pranches of one matter, and I think we
might very well Qiscuss them together.

" Mr. Hahn: Clause 224 deals with the same
matter, and I would hope that it might be
included alse.

Mz, Knight: T have no objection to adding

clause 224, so long as I am allowed to speak..

The Chairman; Then is it agreed that we
discuss clauses 222, 223 and 224 at the same
time?

Some hon, Members: Agreed.

My, Fulton: I was going io suggest that
we go back to clause 221 and allow it to
stangd.

Mr. Garson: I thought it was passed,

Mr. Fulton: I find I do not quite agree with
the minister’s statement, beecause I have
[Mr. Knight.]
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checked with my colleagues who served on
the House of Commons commititee and
neither of them recalls a discussion of the
gquestion to which we referred. Unfortu-
nately there is no transcript of proceedings;
therefore it is impossible to say definitely.
Would there he any cobjection to lefling
clause 221 (@) stand?

The Chairman: Bui clause 221 is carried.

Mr, Fulton: I am making this request. The
minister made a statement when we were
discuszing clause 221 (2) to the effect that
it was discussed fully in the Senate subecom-
mittee and in the special committee of the
House of Commons. I was not able {o engage
in a discussion of the point because, as I
say, there is no transcript of proceedings of
the House of Commons coramittee, How-
ever, I checked immediately with my ecol-
leagues who were on the commitiee last
vear and, without wishing to enter into any
coniroversy, they simply say they cannot
recall ahy such discussion.

All T am agking is that under the elreum-
stances clause 221 (2) be allowed to stand—
not the whole clause-—because I have some
observations which I think are important.

Mr. Knight: May I ask for guidance? Am
I in order in speaking?-

The Chairman: I am entirely in the hands
of the cornmittec. I must remind hon. mem-
ters, however, that I cannot allow them fo
revert to clause 22! without unanimous con-
sent, because it has been carried.

Mr. Knighi: I am asking, Mr. Chairman,
if I am in order im discussing clause 222;
that is all T want io know.

The Chairman: I understand the commitiece
has agread to discuss clauses 222, 223 and 224
at this time.

Mr. Knowles: May I ask whether there was
any objection when the request was made by
the hon. member for Kamloops that clause
221 be considered earried so far as subclauses
1 and 3 are concerned, but that subclause 2
be not regarded as carried?

The Chairman: Has the hon. member for
Kamloops leave 1o revert to clause 221 (2)7?

Mr. Knowles: And have it stand.
The Chairman: Is it agreed?

Mr. Fulton: And I would ask that that sub-
clause stand, if there is no objection.

Mr, Garson: I have no objection.
Mr. Fulton: The minister has no objection.

Mr. Knight: Mr. Chairman, I had only one
other thing to say, before I was interrupted.
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I wanted to talk about the word “intoxicated”
in elause 222, I was saying that I am very
hazy as to the definition of that word. I
am convinced, however, that a great many of
the accidents, and perhaps most of the fatal
accidents, are attributable to indulgence in
aleohol. I am not for the moment criticizing
drinking; but I am going to say this, that if
a man is going to drive a car he should not
drink at zll. I would go so far as to 'say that
he should not have even a single drink. And
I think that if we pgo farther with higher
speeds on the road, and better roads and more
powerful automobiles, we are going to reach
& state of affairs where it will have to be made
a criminal offence for a man to drive a motor
car if it can be proved that he has indulged
at all in alcoholic drinks.
" In cther words, so far as I am concerned,
to save lives I should like to see it made a
criminal offence if a man steps into a car
and takes charge of it, if it can be proved
that he has had even a single drink., It is
not a case of being a teetotaller, and I am
not now discussing that particular phase of
morality, whether you should drink or should
not. But I do say that when it is so difficult
to prove the state of intoxication of a person
after an accident has happened, because
there may be an element of shock which is
often mistaken for the effects of alcohol, it
seems to me that we will get {o the point, and
it will not be very long, when we will have
to decide that a man should not be allowed to
drive 3 car at all if he has had a single drink.
Speaking for myself, it I had to drive two
or three hundred miles I would nol drink a
single glass of beer, because I know per-
fectly well it is not a good thing to do. It
is not safe for me and it is not safe for the
people T meet on the road. I wonder if the
minister would mind commenting on the
case of ihe man who is wise enough not to
go home or even to start to go home because
he feels he is not capable of doing so.

Mr, Garson: We are dealing in this instance
with what has been referred to as death on
the highway, and serious injury on the high-
way. It is a.rather harsh and painful sub-
ject for many people and this notion that we
can iry to stamp it oul without hurting
anybody's feelings is a mistaken one.

If 2 man is intoxicated and has the good
sense at that particular stage of his intoxica-
tion to pull off to the side of the road and
go to sleep or stay ihere in a sort of stupor,
there is po guarantee that later on, when
his intoxication wears oft a little bit, he will
not switch on the ignition and start to drive
his car.
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There is difference of opinion as to what is
intoxication and there is some variation in
the interpretation of this word by the courts.
Severzl cases have held, and I think quite
rightiy, that if a man is drunk in his car at
the =zide of the road he should he charged
and convicied under the section. If you do
not impose that hardship upon him you are
going to provide a wide-open defence for
every person who has still enough sense to
be guiet when the police come along. He will
sirmply say, “I have been sitting here not
doing anything at all”, and he will get off.
If vou are going to prohibit driving while -
iniaxicated, in my judgment you have to go
the whole way. It is much better fo have
that injustice, if you like, than to have some
person crippled.

1r. Maclnnis: I think the minister has
mzde a very good case for the enforcement
of the law when a person is found in a car
on the highway, whether the car is in molion
or not. Besides what the minister has said,
1 <hink it is putting a tremendous responsi-
biiity on the police officer if when he is going
to arrest 2 man he has to tzke the responsi-
bility of saying not only that he is drunk
bur that he may not drive his car while he
is drunk.

We discussed this in commitiee, and I
cannot see that a case can be made out for
not invoking the law against a person found
in charge of a car, whether the car is or is
not in motion. As the minister says, there
iz no telling when he is going te turn the
key and start off.

Mr. Cardiff: Suppose he had given the key
to somebody, or somebody had taken it from
kim and he was left there to sleep; what
about. that? .

Mr. Garson: I think perhaps in that case
he eould prove that he was not in control
oF the car within the meaning of the section
znd would be able to establish a defence,
slthough as a matter of legislative policy I
wonder even in that case whether it is not
Letter that the prohibition sheould be an out-
right prohibiticn of an intoxicated man being
in a car. In this death and maiming on the
highway we are dealing with something we
should not friffe with; and in my judgment
i1 is better to make the prohibition ocutright.
You will find that in those provincial juris-
gictions where there is a strong enforcement
of this law there are lower accident and
insurance rates.

Mr. Cardiff; It may be rather difficult to
handle a man in that condition. He mzy be
in a mood where you cannot take him out '
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of his car or do anything with him. ¥ou
want to protect him, so you take his key
from him and leave him in the car. Then
the police come along and pick him up after
you have tried to make him safe. It does
not seem exactly right that he should be
fined for not doing anything with the car,

Mr. Lusby: With regard to that situation,
in my own province it is generally considered
that if the car cannot be started, it is noi
an automobile. There are a series of cases
which hold that a disabled car or one that
cannot be started is not considered io be
an automobile within the meaning of the
section,

However, the point I wished to speak on
more particularly was the one touched upon
by an earlier speaker, that is the question of
intention with regard to care or control. I
was under the impression that there was a
difference of opinion in the courts of the
different provinces about whether the inten-
tion to drive was a necessary element. I know
it has been decided in Nova Scotia in Rex
v. Crowe that no intention was necessary.
That was a case in which the man was so
drunk that he could form no intention what-
ever. He was found in his car hopelessly
drunk.

I was under the impression, which may not
be correct, that in tome of the other provinces
it has been held that it is necessary to show
that the man had the intention to drive. 1
suggest that it would be most desirable that
there be no such conflicl. The wording of
clauses 222 and 222 should make it perfectly
clear whether the intention of driving is a
necessary element in the charge of care or
control.

I have heard it said that clause 224(2},
which was an amendment passed I think
in 1951, indicated that parliament irtended
that it must be proved when not presurned
that the man had the intention of driving.
1f that is so, it is a very weak and uncertain
way of indicating it. If there 1s any uncer-
tainty, and I think there is, then I submit
that ihe wording of the secction should be
changed to make it absolutely certain whether
the intention of driving is a necessary ele-
ment. I am not so much concerned with
whether it should or should not be made an
elemeni—I think the Minister of Justice con-
siders that the intention of driving should
not be a necessary element—but 1 do suggest
that the section should remove any such
uncertainty.

Mr. Winch: I am interested in the discussion
which is taking place, but before making
any comments I should like fo ask whether
we are dealing only with clause 222 or with
clauses 223 and 2247

[Mr. Cardiff.}
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The Chairman: I understood that'the com-
mittee had agreed to discuss clauses 222, 223
and 224 at this time.

Mr. Winch: As I said, I am very interested
in this discussion. As a general rule I find
that I can go along with {he explanations of
the Minister of Justice, buti this is onec time
when I certainly cannot go along with his
explanation and his thinking. It may be
somewhat repetitious, but I wanted to go
over it again.

There is one point I should like fo make,
A man or woman goes into a club or some place
where drinks are served, He or she has
perhaps one too many and heads for home.
If he or she is picked up on the way home,
that ig just their bad luck under the law,
But if he has encugh sense left to realize
that he is not capable of driving and pulls
to the side of the road or a parking place,
according to the statement made by the
minister he can be charged, and he said he
should be charged, because of the fact that
he may, while still under the influence of
liquor, start driving.

Now, Mr. Chairman, I would like to deal
with this matter. Since when did we in
the Dominioen of Canada pive the police
authority to arrest someone under the
Criminal Code because they think that per-
son may break the law? It seems to me an
exiraordinary supposition that a person who
has done the right thing should be arresied
because in the minutes or perhaps the hour
ahead he might do something wrong, To my
mind that is an absurd interpretation of the
meaning of justice, and there can be no
justification for the arrest of a man simply
because the policeman thinks he might break
the law. I believe a man or a woeman who
does the right thing in that manner should
have a medal instead of being condemned
and indicted, because even with befuddled
brains they did do the right thing, pulled to
one side and stopped.

The minister referred to a later clause
relating to a person belng in a position to
drive. If a person happens to go to sleep in
the driver’s seat it appears he is then in
control of that car, although it is at a stand-
still. But I honestly cannot understand the
Minister of Justice putting forward that kind
of propasition. I can understand the provision
in clause 222 under which a person can be
charged if the wehicle is stationary, because
it is conceivable that they might stop in the
middle of the street to the danger of the
general publie simply because of the manner
in which they were stopped; but surely if
drivers pull to the side and park because
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they realize they are not in a fit condition te
drive, then that should be recognized under
some provision in this code, and they should
not be considered guilty because they might
drive a ear afterward and still be under the
infiuence of liguor, ]

I would jike the minister to think that over.
However, as the chairman has said, we are
discussing three clauses. In this regard I
would like the Minister of Justice to con-
sider clause 224 (3} which deals with the
chemical analysis of a sample of blood, urine,
preath or other bodily substance which may
be admitted in evidence, Subseciion 3 of
clause 224 reads as follows:

In any proceedings under section 222 or 223, the
result of a chemical analysis of a sample of the
blood, urine, breath or other hodily substance of a

person may be sdmitted in evidence on the issue
whether that person was intoxicated or under the
influence of a narcotic drug, or whether hiz abillty
to drive was impaired by alcohol or a drug, not-
withstanding that he was not, hefore he gave the
sample, warned that he need not give the sample
or that the results of the snalysis of the sample
might be used in evidence.

Now, Mr. Chairman, this js the point I
would like to draw to the atiention of
the Minister of Justice. Under this clause,
whether a person is warned or not, it the
sample is taken upon his being charged it can
be introduced in evidence and undoubtedly
on being introduced in evidence it will have
some influence on the magistrate, judge or
perhaps the jury, depending on the procedure
under which he iz being tried.

The point I am particularly concerned with
at this moment is the fact that under sub-
section & of clause 224 there is the right to
take a sample of the breath. That sarnple is
isken and it is chemically analysed, DBut
thers is nothing whatsoever in this subsection
which siateg that the instrument used in the
chemical analysis of the breath must be an
approved instrument or machine, The reason
1 raise this, Mr. Chairman, is that there are,
as far as 1 know, somewhere in the neigh-
bourhood of 12 sueh machines on the market
at the present time, bui only three of them
are recognized as being fairly accurate. The
first is known as an intoximeter, the second
is the drunlkometer and the third is the alco-
meter. Tests with these machines are
admitted as evidence in, I believe, 17 states
in the United States. In spite of that there
is nothing in this subsection which states that

_an approved machine must be used in analys-
ing a sample of the breath.

I wonder if the reason for that omission is
that subsection 3 of clause 224 is only &
permissive clause, and that ancillary legisla-
tion will be required by provincial legislatures
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or city councils or municipalities. An hon.
member beside me says “No” and I hear
“No" from cther hon. members; it would
therefore appear that this is the law. If that
is so, then it would appear that as the law
reads any chemical fest without the use of
approved machines can be submitied as evi-
dence as to whether a person is inebriated,
or as to the percentage of alcohol in his
breath, That is the way 1 read it, and I
believe it is an important point which should
be cleared up.

An hon. member beside me says that it
depends on the nature of the test, but I am
not referring to a test of the urine or the
blood. I am referring to a test of the breath.
3y non. friend says that the same rule applies,
but where has there been a rule established
as to the correctness of that medical evidence?
That brings me back to my point that there
are 12 machines en which the breath can be
tested, but only three are recognized in the
United States. Have I made my point clear?

Mr. Garson: Yes, quite clear. At the time
this legislation was introduced we in the
justice department called in some sclentists
of the University of Toronto to assist us In
devising a method of dealing with such mat-
ters. There were then iwoe courses of action
which might have been followed. One would
have been to do as has been done in some
European countries; that is, to provide for the
teking of blood or other tests by specified
znd approved apparatus under striet control
at all stages by competent technicians, and
then use these tests, without any further
evidence of intoxication at all, as conclusive
evidence of infoxication if these proper tests
showed X parts of alcohol in the blood, After
careful consideration we came to the con-
clusion that if this method were to be adopied
at all then we thought it would be more
consonant with British justice that the burden
of proving the case should continue to rest
upon the crown, and that we should admit
evidence from these technicians and this
apparatus for what it was wotth in establish-
ing the facts which it purporied to prove.

Of course, as is implied by the remarks ol
my friend the hon, member for Vancouver
East, in a case under our legislation here the
erown, after having laid the charge and under-
taken to prove it by this method, would have
ta show that the sample of the breath was
taken—or a sample of the urine or of the
blood—by a certain apparatus, and would have
to trace that sample from the body of the
accused person to the laboratory, then have
the man who had taken the sample and ana-
lysed it appear in court and testify and submit
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to cross-examination as to what the analysis
was. They would have to show that it had
been handled from beginning to end with
such care that the resulting data were
accurate.

1 should think that in most cases, unless
they were careful and expert, using proper
apparatus, they would put the case for the
crown in a very weak position indeed; for
defence counsel, by merely cross-examining
those who had had the handling of the samp!e,
would be able to show either that the appar-
atus was not on the approved list that my
hon. friend for Vancouver East referred io
and therefors was hot reliable, or that the
proper precautions were not taken in gelting
the sample in the first place and in earing for
it from the time it was taken until the time
it was analysed.

Mer, Winch: May I ask a question before the
minister leaves that point?

Mr. Garson: Yes,

Mr. Winch: Would it be up to the prosecutor
then {o prove the qualifications of the man
who had laken the test and also the approval
of the machine? My third question is on the
same subject. If a definite figure of 1+5 per
cent or 1-537 per cent of alechol in the blood
iz aceepted by the Department of J ustice as a
state of intoxication, should it not ithen be
in the act?

Mr. Clarson: No. I thought I had made it
clear that we rejected the method of X per
cent or any other percentage in the blood
as being conclusive evidence of intoxication.
That was one of the aliernatives which we
could have adopted, but we rejected it. This
present legislation provides for this sampling
device being used as evidence for what it is
worth to prove a straight guestion of fact of
how many parts of aleohol the accused had in
his blood. As I can see from his remarks
my hon, friend understands that the crown

. would have to show that the technician who
took the sample was competent. The tech-
nician would have to undergc cross-examina-
tion on how he took it; what he did with it;
if it was kept at a certain temperature; if
when he took it from the accused’s blood he
used alechol in swabbing the skin before he
injected the hypodermic needle and so on.
The whole thing would then just be a simple
question of fact no different in character from
the evidence a policeman gives as to whether
the accused could walk a straight line after
he was arrested.

We thought in this way the accused’s right
to a fair trial would be better safeguarded
than by our adopting this method of convict-
ing him solely because he had X parts of
alechol in his bleod. This was a midway

{Mr. Garson.]
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position between the jull reliance placed by
some European countries on the aleohol con-
tent of bodily substances, and our then method
of proving intoxicaticn by police evidence
of the accused’s behaviour. We thought this
was a hapoy comprosrize.

Mr, Winch: I do not know whether or
not I used the correct term, but the minister
understands what I have in mind. Is there
any case law on this rmatter at all, on which
you are basing this legislation?

Mr. Garson: Yes.

Mr. Winch: Could I have the Information
on it?

Mr. Garson: There is not very much, I must
confess, I do not thirk it is going to be of
much use fo my hon. friend becatse it estab-
lishes, in the province in which it was taken,
that the enactiment of this subsection (4d) and
subsection (4e}—that is of the present sec-
tion—has not changed the law as lzid down
in Rex ©. hIcNamara, 53 Ontario Law Reports,
that evidence of a blood sample taken from
the accused in custody, even without his
consent, is admissible. In other words, in
the province of Ontario it has heen held,
before this amendment was broughi down in
parliament here, that the blood sample could
be taken and was admissible in evidence in
the courts of Ontario. Al this case law
establishes is that the enactment of ihese
sections has not changed what the courts,
before they were enacted, had declared to
be ihe law.

Mr. Winch: In other words there is no case
law as far as your introduction of this sub-
section is concerned?

Mr. Garson: No, not on any of the poinis
raised by my hon. frierd. That is right.

Mr. Stick: [ should like to ask a few ques-
tions of the minister, but as it is ten o'clock
may I move the adjournment of the debate?

Mr. Fulten: It is not ten o'clock yet.

The Deputy Chairman: Shall I call it ten
o'clock?

Mr, Fulton: How about letting clauses 222
to 225 irclusive stand?

Mr.
called.

Mr. Garson: As far as I am concerned I have
no objection to that procedure. I would
bespeak the co-operation of my hon. ifriends
when we take them up again, that we might
put themn through fairly expeditiously.

Mr. Winch: And may I bespeak co-opera-

tionn in having the answers to the other
guestions?

Knowles: Clause 225 has not been
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Mr. Harkness: Do I understand that these
sections will not be discussed when we come
back to the Criminal Code next?

My, Garson: 1 think what the hon, member
for Kamloops meant was that we should let
them stand merely from this sitting until the
next sitting.

Mr., Fulton: Yes,
Mr. Garson: That is right.
Mr. Knowles: Ten o'clock.

Mr. Garson: While I am on my feet I might
clear up the other point raised by the hon.
member for Vancouver East. I am sorry if
he does not agree with my opinion as o
what the legislative policy in this matter
should be. As I said whea I was on my
feet the last time, the Canadian courts differ
in their interpretations, Some of them take
the position that it is not necessary, ta use
the terms used by the hon. member for
Cumberland, to establish mens reg¢ or any
guilty intent. Such courts interpret these
sections as an absolute prohibition of a per-
son being intoxicated while in a motor car.
Notwithstanding my hon. friend’s protest, 1
rmust confess that that is the interpretation
which seerms to me to he the more appropriate
ORe,

Mz, Fulton: If I am not mistaken, is that
not the case in the United Kingdom where
there is not a eriminal code?

Mr. Garson: My hon. friend may be right
in that regard. But on the other hand the
courts of other provinces have held that it
iz necessary to prove mens redq, angd that an
accused found in a car under the cireum-
stances named by my hon. friend, too drunk
to have any criminal infent, should be
acguitted.

The suggestion has been made by the hon,
member for Cumberland that we should clear
up this point by an amendment to this clause.
Wiih delerence may I say that, unusual as my
suggestion may seem to be, it might be better
not to clear it up. 1 say that for this reason.
The efficacy of legislation of this kind is
directly proportionate to the efficiency with
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which it is enforced by provinecial authorities.
When we have not received requesis from
any of the provinces for a clearing up of
this point, it may well be that the interpreta-
tion which is made by the courts of the prov-
inces is the one that is most satisfactory to
the law enforcement authorities, and under
which they would prefer to carry on their
work of law enforcement.

Mr. Winch: Where does the authority lie
with regard to the machine or the test? Is it
federal or provincial authority?

Mr. Garson: I am speaking of the other
point my hon. friend raised, as to the position
of an accused who has been found in a hope-
lessly intoxicated condition in a parked car.
I think we can probably get a more effeclive
enforcement if we leave each province with
that interpretation now in effect which, from
the fact that they have not made any repre-
sentations to us concerning it, they seem to
favour,

Mr. Winch: What is the position—

Mr. Fulton: Ten o'clock.

The Deputy Chairman: Order. I think it
is generally understood that at ten o'clock
clauses 222, 223 and 224 were under discus-
sion. Shall I report progress and ask leave
to sit again?

Some hon. Members: Agreed.

Clauses stand.

Progress reported.

BUSINESS OF THE HOUSE

Mr. Harris: Mr. Speaker, tomorrow we shall
continue with the Criminal Code. ©On Monday
we shall move to go info supply and if we do
attain that desirable end we shall proceed
with public works after calling six
departments. .
Mr. Xnowles: It was four the last time.
Mr. Harris: It goes up fwo a week.

Mr. Knowles: If you keep raising it you
will never get into supply.

At ten o'elock the house adjourned, without
question put, pursuant to standing order.




