HOUSE OF
Inquiries of the Ministry
Mr. Speaker: Order. The hon. member
must put his guestion.

Mr. Nickle: I wili come to the guestion then,
sir. This woman was ordered deported after
24 hours in Canada, despite the fact that
the Vancouver health authorities examined
her—
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Some hon. Members: Order.

My, Nickle: —and gave a written report
that an arrested area of tuberculosis gave no
grounds for deportation, The question, sir, is
this. On what grounds was she deported, and
will her case be re-examined by the minister
to ensure that no grave injustice may be done
to this woman?

Hoxn. W. E. Harris (Minister of Citizenship
and Immigration): The hon, member for
Calgary South was kind enough to telephone
my office 2 few moments before we came
into the house, and ¥ have had an opportunity
of getting a brief report from the department,
as well as reading the newspaper clipping he
sent me,

The facts are these, This mother did arrive
in Vancouver and was deported because of
a condition which was varlously described
as arrested tuberculosis, and by many similar
medical terms. But the real facts, which do
not appear in the newspaper report which
1 have read, are these. This lady applied
in Australia for lrmmigration to Canada. She
was examined there. She was rejected
because of her medical condition. She was
informed thai she ought to abandon her plans
for coming to Canada. Despite that, she
arrived without further notice on a ship in
Vancouver and she was properly then
rejected.

However, in view of the fact that her son
is married and living in Canada I will have
an examiration made in the hope {hat we
might have an opportunity to examine her
ggain in Australia after a suitable interval
to see if her condition has improved so that
shie may be admitted.

LABCUR CONDITIONS

INQUIRY AS TO NUMBER OF UNEMPLOYED
ON JaNuary 10, 1954

On the orders of the day:

Mr. W. M. Hamilton {Notre Dame de Grace):
Can the Minister of Labour give us the official
figures of the number of unemployed in
Canada on January 10, 19547

Hon. Milion F. Gregg (Minister of Labour):
Not today. I think those official figures will be
released shortly.

{Mr, KNickle.]
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Mr. Hamilton: I have a supplementary
question. On what grounds does the govern.
ment differ with the estimates recently made
by two labour unions?

Mr. Gregg: I would refer my hon. friend
to ap attempt st explanation of that which
I made in a statement not very long ago, It
that is not complete, perhaps there will be
an opporiunity to discuss the matter at a
later date.

CRIMINAL CODE
REVISION AND AMENDMENT OF EXISTING STATUTE
The house resumed, from Tuesday, January
19, consideration in committee of Bill No. 7,

respecting the criminal law—Mr., Garson—
r. Robinson (Simeoe East) in the chalr,

On clause 120—Public mischief.

The Chairman: When the commitiee rose
after its last sitting we were considering
clause 120, Shall the clause carry?

Some hon. Members: Agreed.
Clause agreed lo.

On clause 121—Compounding
offence. : .

Mr. Shaw: Would it be possible for the
minister te move a little closer toward the
centre of the chamber so that some of us may
not feel so removed from him during the
discussion? We would like to be closer to
him. .

Mr. Garson: I have no objection fo deing
that if you will give me a litile time to mave
my impedimenta.

indictable

Clause agreed to.

On clause 122—Corruptly taking reward for
recovery of goods.

Mr. Knowles: Had we dealt with clause 120
the last time or were we going 10 let it
stand?

The Chajrman: Clause 119 stood; 120 and
121 carried and we are now at 122.

Mr. Knowles: When was clause 120 carried,
last time or just now? .

Mr. Garson: Perhaps 1 had better put the
information I have here on the record so we
will know as we go along what sections have
bean allowed to stand and where wée are at
the present time, According to my owd

records and those of the Clerk Assistant the

following clauses were alowed 1o stand:
16, 32, 33, 46, 47, 48, 50, 52, 57, 60, 61, 6%, 64,
63, 66, 67, €8, 69, 83, 102, 116 and 119, Al af
the other clauszes have been carried. Whea
the commiitee opened today we were at clause
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120, which was being considered when swe last
met. Clauses 120 and 121 were called and I
-nink in the general confusion were passed.
Wwe are now at clause 122 unless there are
come observations to be made with regard
to clauses 120 and 121,

Mr. Knowles: Has the minister anything
further to say with regard to the suggestion
we were making with regard to clause 120
when the commitiee rose last time?

Mr. Garson: There was some discussion by
the hon. member for Winnipeg North Centre
and myself with regard to clause 120, If
I understood him correctly he was afraid
that a man innocent of any real eriminal
intent might perhaps be convieted under
clause 120. I took the position that the use
of the word “wilfully” indicated, as indeed
the cases upon this offence show, that the
crown in a prosecution must establish that
the incorrect statement which the accused
made was false fo the knowledge of the
accused and that he had made it deliberately
or, as the section says, wilfully in order to
rnislead the police officers.

I indicated in my remarks when we were
last discussing this matter that we do not
think that there is any necessity to amend
the wording of clause 120, All that we could
2o would be to spell it out and we think it
is quite clear as it is. If the hon. member for
Winnipeg North Centre is willing to accept
it we are guite content to leave it

Mr. Disfenbaker: How freguently have
there been prosecutions under this section?

Mr, Cerson: As is indicated on the opposite
page, this is a.npew section.

Mr. Diefenkaker: Previously it was under
the common law.

Iir. Garson: Yes. When we consulted the
law officers of the provinces to find out what
common law offences had been dealt with
during the past sixty years we were told thai
sometimes they charged the effence of public
mischief but in almost every case it was of
the nature that we are discussing, that is, it
was & case where false information had been
given to the police of the commission of a
non-existent crime which had caused them to
go off on a wild goose chase. I would not
sav ihat there were frequent charges, but
there have been a considerable number of
them in most provinces.

Mr. Diefenbaker: I know of one or two. In
one case the man who gave the statement
was himself the murderer and as a result the
law officers of the crown were going back
and forth across the country for weeks on
end. He made the statement in an apparent
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desire to assist them in locating and appre-
hending the murderer. This case happened in
Saskatchewan. There was another case in
Ontario some years ago, either in the county
of Grey or in the county of Bruce. A similar
etate of affairs prevailed.

I am wondering whether the penalty is
heavy enough. Five years is given as the
mzximum penalty. When zn individual is
endeavouring io saddle someone else with 2
murder, 1 do not think the penally is heavy
enoligh.

Br. Garson: Especially if it is his own crime.

Mz, Diefenbaker: Yes. I feel that the penalty
is rather too low. As I recall the case in the
province of Ontario, the penelty that was
imposed there under the common law was
seven years. In the case to which I have refer-
red in the province of Saskatchewan, which
oceurred about 20 or 25 years ago, the actual
murderer assisted the crown for a consider-
sble time in their search for the murderer
as desigpated by the perscn who in fact had
commitied the homicide. It is interesting to
note that after this man =was convicted and
sentenced to a term in the Prince Albert
penitentiary the erown was unak’s to obtain
sufficient evidence to conviet him of the
murder even though he confessed, his con-
fession being ruled out. On leaving Canada
he went to Great Brita'n and there com-
mitted another rourdsr for which he was
execlited three or four years ago.

T would suggest to the minister that five
years' imprisonment is not a very heavy pen-
alty 1o impose on one whe, in order to mislead
the police, and to remove the cloud of
susnicion that ray rest upon him, takes it
upon himself to give information of & totally
false nature against another, and innocent,
person, I do not wvery often suggest that
penalties under the code should be increased,
but I do believe this is one penalty the
minister should bring under consideration.

nr. Knowles: 1 do not wish to comment on
the suggestion made by the hon. member for
Prince Albert as far as jnereasing the penalty
is eoncerned, but it seams to me that his
suggestion underlines the objection I have
taken to the wording of clause 120. Ewven as
the clause now stands the five year penalty is
rather severe if the perzon who is guilty of
an infraction according to the clause is In
the position of not knowing whether sn
offence has been commitied.

Mz, Diefenbaker: Dozs not the word sgil-
fully” cover that?
Mr. Knowles: That is a point that lawyers

and non-lawyers can argue about, but my
understanding of the wording makes me fesl
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that the word “wilfully” does not fully cover
the situation. Perhaps the hest way to get
my point across is to read the eclause as it
now stands, and for my purpose I will read

subparagraph (¢) of clause 120, and then I

will reac it as I think it should ke worded.

Subparagraph () of clause 120 reads as
follows:

Every one who ecauges a peace officer to enter
upon &n investigation by wiltully

{r) reporting that an offence has been committed
when it has not been committed,
is guilty of an indictable offence and 1% liable to
imprisonment for five years.

It seems to me that even with the five year
penalty, let alone the higher penally suggested
by the hon. member for Prince Albert, it
wonld be better if the clause read as follows:

Every one who causes a peace officer o enter
upon an investigation by wilfully

(¢) reporting that an offence has been committed
when he knows that it has not heen committed,
15 puilty of an Indictable offence and liable to
imprisenment . , .

—for whatever period the law might suggest.
Perhaps it all turns on the different inter-
pretation we place upon the meaning of the
word “wilfully”. The minister seems to feel
that what I am suggesting comes under the
term “wilfully”, but when such cases go to
court it will not be the minister’s definition
of the word, or my own definition, but rather
the definiticn which the court places upon it
which will be the important one.

In explaining my suggestion with regard
to elause 120, I chose subparagraph (o)
because that was the one I thought would
better enable me to spell out the idea I had
in mind; but the szame wording could bhe
incorporaled into subparagraph (b)), although
it might perhaps require more extensive
wording.

‘The Chairman: Shall the clause carry?
Seme hon, Members: Carried.

Mr. Diefenbaker: Would the minister not
care to comment on the question of penalty?

Mr. Garson: The difficulty with regard to
the penalty is this, that under the new code
we are now considering we have adopted =
certain number of penaltics, five years, 10
years and so on, and in order {o follow that
general plan as applied to this particular case,
and if we did not adhere to the penalty of
five years, we would have to increase it fo 10
years. I beliecve my hon. friend will agree
that the cases in which the pelice are misled
by a false statemeni to the effect that a crime
has been committed when it has not been
committed, as a rule do not have associated
with them the almeost unique circumstances
of the casze which he mentioned, when the
person who was misleading the police was

[Mr. Knowles.]
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trying to do so with the distinet ulterior
motive in mind of leading them on a false
trail away from his own guilt. In the great
majority of cases that element is not present,
and I would think that when that element ig
not present five years is adequate in the case
of & man who has misled the police. Five
years in the penitentiary is quite some time
cut of a man’s life, and for the majority ot
cffences of this kind I would think that such
a penaliy would be quite adeguate.

Mr, Disfenbzker: I realize the trend today
is in favour of lower maximum sentences,

Mr. Garson: Yes, that is correct. We can
give consideration to the hon. member's sug-.
gestion but I would be inclined to think we
would probably come to the conclusion that
five years is zdeguale under this section in
relation to the people who are likely to be
convicted under it.

The Chairman: Shall the clause carry?

Mr. Maclnnis: Mr. Chairman, T would like
to say something on this clause along the lines
taken by the hon. member for Winnipeg
North Centre. The clause reads:

Every one who cauzes a2 peace ofilcer to enter
upon an investigatico by wilfully . . .

But surely anvone vho goes to a police
officer and asks him to make an investigation
does so wilfully, unless he doecs it under
duress, which is hardly possible. As the
hon. memkber for Winnireg North Centre has
pointed out, a person mmight do such a thing
wilfully and et not do it with any evil intent.
If the Minister of Justice though! something
had been done and he went to a police officer
and said, “I believe something has been done
and I think you should investigate it,” and he
had no evil intention in requesting such an
investizalion, he is still doing it wilfully, but
I do not believe he shouid be punished for
what he has done. I believe the hon. member
for Winnipeg Nortk Centre has an important
point here. Like kim, I am nol conversant
with legal terminology-—

Mr. Knowles: That is to our advaniazo.

Mr, Maclnnis: Wel, it may be, but if you
are in the clufches of the law it is better i
you have a krowledge of the law. I believe
an amendment to subparagraph (¢} of clause
120, along the lines suggested by the ht"n-
member for Winnipeg North Centre, should
be considered.

Mr. Garson: Mr. Chairman, as I have
already stated, it has been the law, as estab-
lished by decisions in the courts, that in cases
of this kind on a charge for a common [aw
offence, the crown has to prove two ingredi-
ents, first, it has to prove that the s!atemf:'nti
which the accused made to the polive ofltcer
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were false; and second, that the accused made
them with the wilful intent to rnislead. The
essence of the offence is the misleading of the
police.

Mr. Diefenbaker: Would the minister
mention a couple of those cases he has in
which the court has so held?

Mr. Garson: One is the one which my hon.
friend has mentioned, that of Rex ». Leffler,
Is that the one?

Mr. Disfenbaker: Yes.

My, Macirnis: If this "wilful” means “wil-
ful intent to mislead”, that settles the point
that is satisfactory as far as I am econcerned.
However, it would mean more to me if it
were in the section.

Mr. Garson: I think the only sclution to
the question pos=d by my friends the hon.
member for Winnipeg North Centre and the
hon. member for Vancouver-Kingsway would
be to spell this out to an extent which is
not usual in a code.

Mr. Fulton: How about substiiuting the
word “maliciously” for “wilfully”?

Mr. Garson: No.
would do it. What might be done would be
tn make it read as follows. When I give
this wording my hon. friends will see the
awkwardness which arises when one at-
tempts te spell it out. We could make it
read in this way:

Every one wha causes i peace officer ta enter
upon an investigation by wilfunily . . .

{e) reporting thaf an ofience has been committed
whieh has nat been committed when he koows
that it has not been committed oT when he does
not have reasonsble grouncs to believe that it has
been committed,

It is true that this wording is awlkward,
but if we start to spell it out and do not
finish the job, in my judgment it is much
better to leave the clause as it now is. If
we do finish the job by spelling it out to
tha extent which I have indicated, it sounds
pretty awkward. In connectinn with every

one of these sections—

Mr. Knowles: How about allowing it o

stand?

Mr. Garson: —1I think it is important that
we try to evaluate and aect upon every
worth-while suggestion that we can get from
every member of the house in order to
produce as good a cude as possible. Perhaps
if we were to let this section stand, and if
my hon. friends who have made this sug-
gestion are sufficiently interested, I should
be glad to confer with them and to iry to
produce & wording which would meet their

I do not think that
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approval. Then we couid bring it back and
see whether it met with the generzl approval
of the comimittee.

Mr. Knowles: That prozedure would be
quite satisfaetory, bMir. Chairman.

Clauze 120 stands.
Clause 122 agreed to.

On clause 123—Advertising reward and
immunity.

Mr. Shaw: Under subsection (a} I take if
that iwo things must occur at one and the
same time before an offence has been £om-
mitted, namely ihat the reward has hesn
offered and that immubnity has bzen guaran-
teed. Am T correct in assuming that the more
guarantee of immunity in itself would not
constitute an offence?

My, Garson: I should not like to say that
the guarantee of immumnity would not carry
the penalty or constitule an ofience. The
principle of this clause is that of discourag-
ing practices which may tend to the com-
pounding of erimes hetween the person wha
is advertising and the person who has com-
mitted the crime. Of course my hon, friend
is right in saying that if the erown makes a
charge under section 123 (a), the crown must
prove all of the ingredients of that charge
as stzted in the subsection. But it might be
that if a person ofiered jimmunity, the other
eireumstances of the case were such that,
although an offence could not be charged
under this scction, it could perhaps be
charged under some other saction of the
code.

Mr. Shew: May I agk one other guasztion
in conmection with this matter? The section
refers to advertisement. What is the situsaiien
it one were to have a letter prinied in a
rewspaper and in that letier offered =a
reward and also offered immunity? Could
the person bhe charged? The ctection states
specifically that it must be an advertisemeni.

Mr. Gersom: In order to suppdrt a charge
under this section—in my view my hon
{riend is quite right—it has to be an odver-
tisement. If you are going to prove an offenee
under section 123 {a}), you have to prove that
the aceused publiely advertised a rex rard
and used words to indicate that no guestions
would be asked. You have to bring him right
under that section.

Mr. Winch: It is just in view of the state-
ment made by the minister that 1 rise at
this moment. A few moments ago he stated
that the reason the provisien is in here is
that you would be compounding a felony if
vou offered a reward with no guestions
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asked. I can understand that you would he
doing so if something had been stolen; but
how do you compound a felony if you offer
a reward, with no gquestions asked, for the
return of something that is lost?

Mr. Garsor: 1 am glad that my hon. friend
has raised this point. Perhaps the inflrmity
of my language has misled him. I did not
mean to suggest—and I was wrong if I did
so, but I do not think that I did—that an
offence under this clause would be the crime
of compounding a felony, but that this clause
was in principle like the crime of compound-
ing a felony. In my view the essence of this
clause here Is thal the aceused deals with
a criminal to relieve him of the consequence
of his crime if he will just give back what
he has taken. T am not suggesting that this
is compounding a felony but what I am sug-
gasting is that the crime of compounding
and this crime here both have the same
element of saying, in effect, to the criminal,
“It is true you may have stolen this, but if
I can get my money back, then we will just
forget about it”, That is the elerment actually
In compounding and I think it is guiite clear
that it is the element in this sectlon here.

Mr, Cameron {Nenaimol: Would a felony
not be commiited in certain circumstances
even though an ariicle had only besn lost?
Suppose, for instance, I were to pick up a
5100 bill out here in front of the parliament
buildings and were to shove it in my pocket.
Is that an offence?

Mz, Garsen: If I understand nmy hon,
friend correctly, he is quite right in saying
that this clause relates just to the advertise-
ment. If he will look at the words in the
1ast line of the section he will see that this
is a relatively minor offence. It is punishable
ouly upon summary conviction. The purpose
is to discourage this type of advertising. The
man s just brought, in a summary ranner,
inte the magistrates court and the penalty
is not very savere. However, the principle is
mu-f the same, as in the much more serious
offexwe of compounding,

Mr. Johnston (Bow River): This only takes
place where advertising is concerned.

Mr, Garson:. Yes.

Mr, Hansell: My quesiion may appear to
be a bit far-fetched, bui would the minister
care to comment on what would happen if
a case of kidnapping were involved rather
than siclen property. It occurs to me that,
comparatively speaking, quite 2 bit of adver-
tising of this sort is done in the case of kid-
napping. A mother will advertise and say

M. Wineh.}
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that no questions will be asked, which of
course mmight be a natural thing {0 do, t
know tha: the section uses the words “any-
thing tha: has been stolen or lost”, and per-
haps kidnapping would not be invelveq herp.

Mr. Gerson: This has no relation to kid-
napping =1 a2l :

Mr. Shaw: What is to be pained by having
a sertion in which it is stated that it is an
offence to <o a certain thing through adver-
tising when exactly the same thing can be
done by simply putting a letter in the same
newspaper? What is the reason for thig
clause if it !s so easily circumvented? What
value has i1?

Mr, Fulton:

No newspaper would accept
such z letter, : : '

Mr. Garsen: 1 am afraid I do not grasp
my hon. friend’s meaning. As I understood
him, he was referring fo this lady writing
a letler to the newspaper.

Mr. Shaw: I am not talking about what
the hon. member for Macleod referred to, 1
originally brought up the gquestion of there
being no offerce unless a reward and promisze
of immunily zre contained in the advertise-
ment in tne newspaper, but the same thing
can be done by means of a letter.

Mr. Garson: A letier in the paper?
Mr, Shaw: Yes.

Mr. Garsen: The first guestion that would
arise there weuld be as to what interpreta-
tion the magisirate was going to place upon
the word “advertizing.”

Mr. Shaw: Thzat is the point.
interpretation? ’

Mr. Garson: T would think that the courts
might interpref such a letier as adverlising
upon the ground that you do not have
to pay dor it in order for it to con-
stitute advertisizng. But you will sce the
point here if you will look at para-
graph (4} You will see that it is an
offenice to print cr publish any advertisement
referred to in paragraphs (a), (b or (o). Th.e
primary purpcse of the section as & whole is
to prevent newspzpers being used for this
sort of thing by prohibiting people Ifrom
making arrangernents to have advertisements
printed and also by prohibiting newspapers
from publizhing.

Mr. Hansell: What would be the effect of
placing the responsibility and liability on the
paper rather than on the person?

Is there an
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Mr. CGarsen: The responsibility is on the
paper. “Every one who”—and then you have
izt b)Y, (@) and (&), and (@) is “prints or
publishes any advertisements’.

Clause agreed to.
Clause 124 agreed io.
On clause 125—Escape.

Mr, Regier: In the third line of subsection
() appear the words “the proof of which
lies upon him”, -and at the end of
the section a penally of {wo years is
provided. In a couairy such as ours
1 can see that many situations may
arise whereby a man may arrive two hours
or a day late, and he may have considerable
difficulty producing evidence., Is there a
need for those words, “the proof of which lies
upen him”, in that particular section? I
realize that no.dificulty would be involved
in an urban area because the minute the
person failed to appear a warrant would be
issired and he would be located, But Canada
is a large country.

Mr. Garson: If ray hon. friend will read
the whole clause I think he will see that its
meaning is pretty self-evident. It reads:

Every one who . . .

{c) having been charged +with a criminal offence
and being at large on recognizance fails, withaut
lawful excuse, the proof of which ies upon him, to
appear in accordance with the recognizance at the
proper time and place for his preliminary inquiry,
to stand his trial, to receive sentence or for the
Wearing of an appeal, as the case may be, is
guilty of an indictsbie offence and is lizblz to
impriganreent for two years.

This invelves a man jumping his recog-
nizance and going away. If he iy caught he
is puilty of this offence. I take it my hon.
friend’s objection is that the words “the
proof of which les upon him” involve a
shifting of onus that is not fair to the accused.
I see my hon. friend nodding his head in
assent. If that iz the point, then I would say
that it is generally recognized in the law
that it is not unreascngble or unfair to leave
the proof upon the accused in a case like
this where he is the only person who has
the evidence that will discharge that onus.
He is the only man who has the excuse, and
if he has a lawful excuse—

3r. Fulton: He is the only one who knows it.

Mr. Garson: Yes, he is the only one who
knows it. There is no way at all that the
crown ean prove it. If he has an excuse all
be has to do to meet the onus that is upor him
is to say: “Well, Your Worship, 1 am sorry
that I was late in turning up but the bus in
which I was travelling broke down and I
could not get any alternative transportation”,
or, “I had an airplang ticket and the planes
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werc all grounded because of fog.” This will
clear him znd it is no hardship to him to
produce evidence like this which enly he
can adduce.

IMr. Fulton: That is the way this house is,

.quite often.

4. Carson: Cases of that sort arise fre- -
quently and the person involved, who is the
only one who has the evidence, is aszed to
produce it in order to establish a lawful
exXCuse,

Mr. MasIanis: T would agree that the hon,
member for Burnaby-Conuitlam h=zs not got
a very good case here but I am glad he
brought up the point because, as we go
through the bill, I think we will find other
cases where the onus of proof is on the
accused and where it is not so well nlaced
as in this izstance. In this case something
additional iz given to the accused. He is
already guiity of an offence but f he can
prove a reason for his non-appezrance then
that mitigates the offence. While 1 would not
agree that my hon. friend has anything in
thig pariicular case, I am glad he brought up
the point.

Mr. Diefenbaker: I agree with ihe hon.
metmber who has just taken his sezl. As
one looks over these amendments, and we
will come to wvarious onus sections a little
lzter, on2 would almost conclude that a num-
ber of theze new onus gections had thelr
origin in the difficulty of crown counsel in
establishing their cases with that ease that
crown counsel sometimes Hke, That chserva-
tion does not apply to this section, but as 1
see the situation it does apply to one o two
others that we will be dealing with l[ater.
As far as this section is concerned, if that
provision were not there I do not know what
would happen to the accused. In cther
words, the erown can say to an accused: You
were there and you should have been here;
you are guiliy. Then he has an opporiunity
to say: The reason I was not here was that
I had a lawful excuse to be where I was
Certainly there is no onus placed on the
accused in this sectionm, although a reading
of it would give {hat appearance,

Clause agreed to.
On clause 126—Permitting escapz.

Mr. Ellis: There is one question I should
like to ask on this clause, I presume this
provision refers to a peace officer who allows
a prisoner to escape. Is it necessary fo prove
any intent to allow thé prisoner to ezcape?
Say a policeman, through negligence, permits
a prisoner to escape: is he liable under this
clause?
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Mr. Garson: I believe if the hon. member
will read the wording of the provision he
will see the answer to his question, Clause
126 rcads:

Every one who

(a) Permits a person whom he has In lawful
custody to escape, by failing to perform a legal
duty,

In order to make the accused liahle under
that clause, the crown has to prove, not only
that the prisoner was permitted to escape
but that the escape was the resulf of the
accused police officer, or whoever he might
be, failing to perform a legal duty.

Mr. Ellis: Then, I gather it would be
possible to prove negligence on the part of
the policeman?

Mr. Garson: I should like to stick to the
terms of the clause, It would be by his
failure toc perform his legal duty, and that
would be the one point which the crown
would have to prove before it could get a
conviction.

Clause agreed to.
Clauses 127 to 129 inclusive agreed to.
On clause 130—Public place.

Mr, Cameron (Nanaimo}: I should like to
call to the minister's attention the definition
of a “public place”. It seems to me fo be
an extremely wide definition, and may very
well affect the application of other sections
of the act. I have been irying to think of
some place that is not a public place within
the terms of this definition, and I cannot
think of one. 1 thought 1 had found it in this
chamber, itself, but then I recalled that the
public is occasicnally invited in here. Per-
haps I am reading it in a wrong manner, but
it seems ito me that any place to which the
public has access as of right or of invitation,
expressed or Implied, {s almost everywhere.

Mr. Garson! The purpose of this definition
is, quite frankly, to overcome difficulties
which have arisen as {0 whether stores, shops
and other public places to which the public
‘are jnviled by the owners, 50 that they can
do business with them, are public places.
I have argued myself, I must confess unsue-
cessfully, before the court of appeal of my
own province, that an acecused who was
intoxicated in a couniry general store in the
evening, although it was open ai tho time,
was not intoxicated in a public place. This
man worked on the railroad and was going
to lose his seniority and his pension. There
was not any question about his intoxication,
end the only point upon which we could
hope to have his conviction quashed was that
this store was not a public place. The pur-
pose of this clause is {o put beyond any

[Mr, Ellis.J

COMMONS

peradventure or argument what constityies
a public place for the purpose of part IV of
the code. I believe it is a fair definition
because it sayvsa:

"Public place" includes any placa to which the
public fave access &5 of rigit or by lnvitatisn,
EXPress or implied;

Is it not irue that such a place is, in faet,
a public place? It is defined so there will
not be any doubt about it

Mr. Cemeron (Nanaimo): The point is, if
I had ine temerity, I might Invite you into my
house. Woulld it then become a public place?

Mr. Gearsen: XNo; though I am a momber of
the puklie, I am not the public

Mr. Diefenbaker: As the minister has said,
this definitisn vas to cover a case that took
place in Saskatchewan, and which for yvears
was the authorily on the guestion of what
was, in Zact, a public place. As I reeall, the
case was Rex ¥, Benson, in 1928, I was
counsel for the appellant in that case. The
accused was charged with disorderly conduct
in a public place, namely in a restaurant. He
wes convieted ard we launched an appeal,
and on appeal it was held that a restaurant
was noi a public place, in that the public
did not have the inherent right of aceess to
that place. This case was followed for many
years, and resulied in many guilly persons
being acquitted, Some years agoe, I think
around 1946, the difficulties of the prosecutinn
for some 18 wvears were dissclved by an
amendment that was infroduced to cover the
situation.

It aciuzlly mearns, as the minister has
stated, that where a person goes into a place
that is open to the publie, that is now a
public pizce. Prior to the amendment in
1846, a public place was a place where the
public had an inherent right of access. 1
would be loa*n to see any change in the
definition, if disorderly conduct is to be
punizhed in this couniry.

Mr. Dupuis: Would the minister tell me if
a private garage where I store 1y car and for
which I pay rent would be considered a3 a
public place?

Mr. Garson: I would not think so, because
it is not 2 place to which the public have
access as of right. They ecan go in, but 1.‘10_:-'
have no right to be there. RAoreover, it 3
not a place to which you can give the public
an invitation, express or implied. You w:m:td
not be inviting the public to your prn'a‘tc
garage in the same way in which you would
if you opened up a shop to which you
impliedly invite the public to go in orde?
that you rmight do business with them, of
to which you would invite them expressly it
you write them a circular letter sayilé.
“Come down ‘o our 50-cent sale”.
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Mz, Fulton: I should like to be elear on the
question of whether or not there is a change
in the definition of publiec place. I have the
present code and the supplement before me,
=nd it scems to me the new definition goes
heyond the present one in that there is now
Jjncluded the possibility of an implied invita-
tion. I am much less concerned about the
express invitation, but the implied invitation
cdoes extend that definition of a public place
rather beyond what it is now. I should like
the minister to comment on that.

Mr. Garsen: I doubt whether I have any
comments in addition to the ones I have
already expressed. I thought we might save
time if I indicated right away that the new
definition was inserted for the purpose I
indicated. That is the answer, that it is
considered, as the hon. member for Prince
Albert has stated in a very useful coniribu-
tion to the debate today, in the part of the
code which deals with public morals and
disorderly conduct, to be desirable not to
have an unduly narrow definition of a public
place,

Mr. Fulton: So, it does go beyond the
present one?

Mr. Garson: Yes, it does. The hon, mem-
ber has the present code there, and he can
gsee it is changed.

Mr. Jehnsion (Bow River): The minister
was polnting out that a public place is &
place where the public is ordinarily inviied,
such as a clothing store, we will say, That
iz a public place, but does it cease to become
a puhlic plage at six o'clock, the usial closing
time, when the door is locked, or is it still
considerced a public place?

Mr. Gareon: At six o’clock when the door
is closed 1 would say that the invitation had
been withdrawn., My difficulty in the case
to which I referred was that this was a coun-
{ry gencral store, and they always stayed

open in the evening. My task, which was

an extremely difficuli one, was to persuade
the court that although it actually stayed
open, in fact it was closed in law, but I did
not succeed in persuading the couri on this
point. .

Mr. Johnston (Bow Riverl:
ter's case it was supposed o
was not. I am wondering—

Mr. Garson: No, it was not supposed to be
closed; it always stayed open.

Mr. Jobnston (Bow River); What I have in
mind is a store such as a clothing store, or
a grocery store, if you like. At six o’clock

In the minis-
be closed but
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they lock the door, and then an offence is
cormmmitted in that place. Is it then defined -
as z public place? )
Mr. Garzon: I would not think so, Mr.
Chairman, because in most of these cases—
this is not always so, but in wmost orderly
communities there are municipal bylaws or
oither laws which say at what times a shop
of that kind can remain epen. Or, in the
absence of such laws there may be a settled
practice on the part of the proprietor to
close his shop at six o'clock. The crown by
the evidence that is available eannot estab-
lish that the place In question is a public
place within the language of the section if
it cannot prove that it is a place to which
the public had aceess at that time. Well, if
the publie did not have access, because the
door was closed, and the public were not
there by invitation, because the door was
locked and ther had been excluded, and- the
public were no: there by any implied invita-

tion because the shop was actually cloged—

Mr. Johnsion {Bow Riverh: It ceases to
become a public place when the door is
locked?

Mr. Garson: Yes, I would think so..

Mr, Power (Si. John's West): Would ithe
minister care to widen the definition of public
place? “Place”, to my mind, indicates some
fixced portion of the surface of the globe, and
I doubt whether this definition would include
a moving vehicle. :

Mz, Garson: Well, as we go on through the
other clauses of this part of the code my hon,
friend will see that in the case of which he
speaks, the moving vehicle, if a person were
disorderly there or cormmitted an offence
there, it mighi not be desirable to have them
open to prosecuiion under this part of the
code. In other words, if he will observe
carefully as we go tarough this part IV of
the code to see whether there is any other
clause in which a reference is made to a
public place which in his opinien should
include & moving vehicle as being a public
place in that clause, we might discuss then
the point which he now raises.

Mr. Johnston (Bow River); Is ihis section
the same as it was before, or is there a new
interpretation? )

Mr. Garson: No; as I indicated when I
began my remarks in response io questions
asked by the hon. member for Nanaimeo and
again in response to the hon. member for
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Kamloops, there is a change in the wording.
The wording in the present code is as follows:

“Public place” includes any open place to which
the public have or are permitted to have access
and any place of publie resort, . . .

Mr, Ellis: T have one point. Would a piece
of property, for example, a vacant lot, he
considered a public place if it were ires-

passed upon, that is, if the people who were -

on the lot were there without the owner’s
permission? It is private property. Those
who are on that property at thai time are
not there with the express permission of
the owner,

Mr, Garson: No; I think not, beecause it
would not be a place to which the public
have access as of right.

Mr. Falton: Or by invitation.

Mr, Gerson: Or by Invitalion. My hon.
friend says it is a place privately owned. I
do not think it should be a public placo,
because if a gentleman or lady wishes on
occasion {o be disorderly on their own prop-
erty and not disturbing otherg—

Mz, Fulton: There 1s a limitation fo the
present definition, because although it -does

seem to me the new one goes beyond the old .

one in its reference to implied invitation, yet,
if the minister iz correct, a vacant ot in or
near a city, upon which in fact a {respass was
- ecommitted by an individual poing there
without consent, would not now be regarded
as a public place for the purposes of the act.
I think that is a limitation on the present
definition which says that a public pluce
includes any open place to which the public
have or are permitted to have access, There-
fore if a vacvant lot near a city is one which
was not fenced and it was the custom of the
people to cross there, to'take a short-cut, and
the owner never objected, never put up =a
fence and made no effort to keep them out,
then it seems to me the dciinition of that
property in the present code would bhe a
public place. T rather doubt whether, under
the new one, that is so, unless we get into
this business of the quite complicated matter
regarding implied invitation, You would have
to hold that there was there that implied
invitation merely by the absence of a fence,
would you not, in order to hold it a public
place under the new section?

Mr. Diefenbaker: Is not that situation
covered by section 160 (1)? Section 160 reads:

Every one who

{a} not being in a dwelling house causes a dis-
turbance in or near a public place,

(i) by fighting, sereaming, shouting, swearing,
snging or using inmsulting or obscens language,

[Mr. Garson.]
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And so on:
is guilty of an offence . , .

The ezsetice of the offence is not being in
the public place. The essence of the offonce
iz creating the disturbance.

Mr. Fulion: That is rignt.

Mr. Diefenbaker: If & disturbance +rere
created on a vacant lot, so lonz as rohody
was disturbed, there would be no offenco, It
there were a highway adjacent o the lot cr
a street adjacent to it wherve people ordinarily
congregate, there would be no offence. You
can howl to high heaven so long as nchody
hears you. You can participate and make alt
the noise you may on a lof or in any nther
place provided there is nebody in the neigh-
bourheod who actuslly everhears you, or is
disturbed by what he sees or shocked by what
he imarines.

Mr. Garson: Yes., In other words, as I
indicated to the hon. member for St. John's
West, the definition of public place keore hag
to be tread in conjunction with th2 sections
in which that term occurs in the manner in
which the hon. member for Prince Aloert has
just suggested.

Clause agreed to,
Clauses 131 to 133 inclusive agreed to.
On clause 134—Instruction to jury.

Mr, Diefenbaker: This section is really the
incorperation of the rule of procedure that
has been in effect throughout the vears since
1870, whereby a jury is warned that it would
not be safe to conviet in the type of case -
referred to, and in particular rape, attempted
rape, and the like. Will the minister say why
it was considered neceszary to incorporate
this seciion in the code as actually substantive
law?

It has been in force throughout the years
as a necessary and reguisite course to be
followed. It has cccurred to me as being
rather anomalous that a judge tells a jury
that it is not safe for them to convict, that
it is dangerous. Today under the rule of
procedure the judge usually says that it is
dangerous to conviet of rape or attempted
rape on the uncorrchorated evidence of the
prosecutrix, and then ends up by saying that
the jury is entitled to find the accused guilty
if it is satisfied beyond reasonable doubt that
the evidence is true. '

Why was it considercd necessary that su
an anomalous rule of procedure be incorpora-
ted into the law? It was accepted by the .
courts that it was requisite, that it was neces
sary even though it was not part of the law.

ch
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Mr, Garson: My hon. friend’s question is a
very good and penetrating one, if I may say
so, because it does seem on the face of it that
there is no particular reasen for incorporating
in the code what has been a well-setiled prae-
tice which judges have followed. My hon.
friend will recall that in the casec of rape, the

judge was required to warn the jury that it -

veas not safe to convict on the uncorroboraied
cvidence of the female viclim unless they
were satisfied beyond a reasonable doubt that
her evidence was frue. Corrcboration was
not required in the case of rape but it was
required in the case of carnal knowledge. We
thought that there was no way in which we
could justify the requirement of corroboration
in the case of carnal knowledge when it was
not required in the case of rape.

If my hon. friend will follow this as we go
on he will see that what we have done herc
is to apply this section 134 to both rape and
carnal knowledge and also remove the neces-
sity for corroboration in the ecase of carnal
knowledge. I think that with his experience
in this branch of the law he will agree that
that is proper, that if corroboration is not
required in the casc of rape it should not be
required in the case of carnal knowledge.

Mr. Mowlan: The minister is quite right in
saying that it was not required in the case of
rape and it was in the case of carnal know-
ledge, but the courts generally had that in
mind and I thinlk they dealt with the situation
en a fair basis. I am thinking of clause 142
covering incest, which involves an elernent of
carnal knowiedge. I am sure that if this had
not been made statutery many judges would
have drawn to the attention of the jury that

it was dangerous io convict on the evidence. .

I had z case last fall where it developed
afterward that the girl had been threaiened
by her mother and made to give evidence
azainst her father so he would be sent to the
senitentiary and she could take on somebody
clse. The girl committed perjury and it was
not too easy to break her down actually, The
judge warned the jury that they should not
convict on the evidence of that girl.

If you rake it statutory, will we not find
ourselves in a situation where the judge will
look at section so and so and will say that
under that section he has to give a warning?
He will decide that this applies only to sec-
tions X, Y and Z, it does not apply to incest
or to this particular case, and that the parlia-
ment of Canada must have decided that a
warning should not be given in that particular
case.

Although I follow the reasoning of the
minister I think that unless it is provided for
in other ways we may be creating an injustice
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by freezing it by stafute instead of leaving it
to the jurisdiction of the court as it hos been
heretofore.

My, Diefenbaker: The hon, gentleman has
raised a very pertinent point there and per-
haps the minister wouid be able to explain,

Mr. Garson: I do not think ¥ can give any
further explanatian than what I have given
already.

Ifr, Nowlan: What would haopen under
clause 142, the incest zec:ion, if that is not
included in the statutory provision?

1dr. Garsen: I my hon. friend is of the
epinion that $12 sheuld be included, it would
be a simple matter to add the figures 1427
tg clause 134, Will my hon, friend noi agree
that in all cases of the character of those we
have bzen dizcussing, where the nature of
the offence indicates an absence of wiilnesses
as a rule and where therefore the accused
is in a very awkward position indeed if the
lady in the case hus any reason to try to point
to him untruthfully as the guilty person, in
such a ecase it is her evidence against his
evidence? The royal commission, the De-
partment of Justice, the other place and the
committee of this house which examined ihis
provision during the last term of parliament
all feli that by their approval of this clause
134 in all these cases, rape and carnal
knowledze alike, the practice as indicated in
134 should be uniform, and that there should
not be one praciice for carnal knowledge
and another one for rape.

If my hon, friend thinks that this pre-
vision should apply alse to incest, perhaps
when we come to clause 142 dealing with
incest we could revert to 134 and consider
including incest among the offences covered
by clause 134, In my opinion, however,
incest is Iin a somewhai different category
because those who are concerned are bound
together by familial connections and it
would seem less likely that the accused would
be falsely cherged.

Mr, Nowlan: That is the very reason why
I brought up this point. DIy experience may
have been unfertunate, but I happen to be
mixed up in three defences of that charge.
One does not want to even suggest that there
might be extenuating circumstances; hut, as
the minister said a moment ago, there are
opportunitics for pressure to Dbe exerted in
a family. As I say, I have seen a case
where through intimication a liftle girl went
on the stand and gave evidence which was
absolute perjury. Of course, this sort of
thing happens in families of a rather poor
type and where other elements enter into
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the question. In one case the woman wanted
to get a divoree; in the other case the woman
wanted to send her husband to the penitenti-
ary in order to get rid of him.

I feel guite strongly that it should be
included in the provision because I am afraid
that otherwise the courts will say that up to
now it has been the practice. Within the
last few months I have heard a judge tell a
jury that they should not convict, that it was
dangerous to do so. But I am afraid that
with this provision the judge will say, “Under
the old law I would have told you not fo
convict, but since the parliament of Canada
has expressly itaken out that section, you
do what you like™.

Mr. Diefenbaker: In suppert of what my
hon, friend has said, may I direct the atten-
tion of the minister to the fact that this
general rule applies to all sexual offences
except those that require specifie corrobora-
tion. In other words, it was a requisite for
a judge fto warn the jury of the fact that it
was unsafe to convict, that they ought not
{o do s, but that if they registered a con-
vietion, the conviction was a proper one.
Parlinment, having chosen to apply this pen-
eral prineiple {o clauses 136 and 137, and
subsecticons 1 and 2 of section 138, would not
a judge be justified in concluding that thereby
parliament in its wisdom had decided, in the
case of offences covered by section 142, that
such a direction was unnecessary?

I feel the department should have given
consideration to the point raised, because
unless consideration is given by parliament
we will find ourselves in a position where
the court in one province will have decided
that a warning iz necessary, and the courts
in other provinces will decide the warning
is not necessary, and before the guestion is
determined i will finally have to go to the
Supreme Court of Canada.

If we want to preserve the benefit of the
rule which experience has shown is neces-
sary in order to protect an accused who is
innocent from being convicted by those who
by design invent a story, which is simple to
invent and difiiculf to rebut, surely we do
not want fc remove that protection which
the accused who is innocent has under the
rule of practice in effect today.

The Minister of Justice says, “Well, the
commission did not refer fo that and it was
noi referred to in the examination made by
a commiftce of this house or the committee
of the wother place”. That may be so, but
it is in eireumstances such as that that law-
suits are created, and certainly I do not
believe parliament intends to take away that
element of protection against the kind of

[Mr. Nowlan.]
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unfounded charges frequently to be found in
families when wives decide that they wizh
to dissociate themselves from their husbangs,
and, as a result of direct or indirect infi.
ence, children in that family develop anti.
pathy toward their fathers which ultirmately
finds them making allegations whirh they
swear fe but which later on they regrei.

I feel the minister might give considera.
tion to the poini raised by my hon. friend,
for certainiy I would be loath, whiie not
desiring in any way o defend individuals
who commii these terrible offences, to aljow
the bulwarks of the law o be broken down
and an innocent man convicted because of
the absence of the warning which experience
over 100 years under British law has shown
to be necessary and which should be thrown
around the accused.

Mr. Garson: We would be very glad to con-
sider that. There is one difficulty of course.
‘What we bave been discussing are maflers
which include incest, which is dealt with in
clause 142. 1 believe my hon. friend, upon
reflection, will recall that incest, at least as
between aduits, differs from rape and some
types of carnal knowledge in that it implies
consent upon the part of both parties and
therefore the lady in the case, who is giving
evidence agzinst the gentleman, will be an
accomplice, because in maost cases Lthe ofence
of incest could not be committed without her
voluntary participation. The gencral rule
would then apply that evidence of an accom-

plice could not be used unless it was
corroborated, I think that is one of the-
difficulties.

Mr. Nowlan: But surely the minister is up
against the =ame thing under clause 131,
which makes statutory provisions with
respect to evidence of an accomplice. It
does not include incest, though I would be
perfectly happy to see it included i
clause 131,

Mr. Garson: Which subsection is my hon.
Iriend referring to? Would it meet my hun
Iriend’s wishes if clause 142 were included
in clause 1317 .

Mr. Nowlzn: I have not thought it all
through, but I think it wouwld be beticr that
way. There is no doubt she would be an
accomplice, if she were old enough, mature
cnough, or had reached the age of confent,
but you would not have the prefection rou
have now because it is barred under the
other section.

Mr. Garson: I am quite agreeable to allow-
ing this present sectipn fo stand. I Krow
we would all want to have it in as good
shape as possible, and if any other idvas
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oreur to either the hon. member for Prince
Albert or the hon. member for Digby-
Annapolis-Kings, and they will be good
enough to pass them on o me, I shall be
giad to have them. I believe if incest is
taken care of in clause 134, that clause will
then be adeguafe.

Ths Chairman: Shall clause 134 stand?
Some hon. Mambers: Stand,

Clause stands,

On clause 135—Rape.

Mr. Nesbitt: Mr. Chairman, the remarks
I am about to make regarding this clause
also apply to clauses 136 to 149 inclusive.
The minister is planping to set up a royal
commission {o study the guestion of insanity,
and my suggastion, which I have discussed
with many other hon. members in this house,
is that this same royal commission might very
well make a study of the wvarious sexual
oflences covered in clauses 135 to 149, My
reason for making this suggestion is that
when persons accused of such sexual offences
come up before either the police court, the
county court, or the Supreme Court of
Canada, they invariably present a great
problem to law enforcement officers and
judges in regard io sentence.

I have had szcme little experience in this
matier, having been connected with them
in the past as & crown attorney, and
repeatedly, every time anyone is charged
with any of these unpleasant sexual offences,
the defence has heen subrnitted that they
cannot help what they are doing; that they
are really nice people who have this aber-
ration and they cannot control themselves.
1 know quite well that many judges and
magistrates are loath to use extreme penalties
when they feel the person before them may
be sick in some way. On the other hand,
many other judges will, to use the vernacular,
go to town on them and mele out a very
heavy sentence,

I do not believe there are many hon.
members in this house who know anything
about this subject. It is a matter which only
doctors and psychiatrists know anyihing
about, if they do, and 1 believe all these
clauses should be referred to this royal com-
mission.

The royal commission would of necessity
be composed of the same peaple, but if they
are looking into the matter of insanity I
believe they should at the same time look
into these sexual offences which concern
people who are mostly emotionally unbalanced
or emotionally unstable.

I believe it would be of considerable assist-
ance to us if we knew more about these
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ofiences. These clauses as they now stand
were taken mostly irom the old code which
derived originally from the old ecclesiastic
code of the Middle Ages.

According 1o reports we read in news-
papers snd pericdiczls, these sexual offences
are beirgz given a great deal of siudy, and
it seems to me that this whole matter ought
to be considered by this royal commission
because we would then have more knowledge
of the facts than eny hon. member now
possesses. These offences, which we sometimes
read atout in newspapers and periodicals,
oceur much mare frequently than many hon.
members are aware, and anyong who has ever
been connected with law enforcement at one
stage or another will agree that a great many
of these offences are hushed up, or something
of that nziure, and do nst even appear in
the press. For that reason, and because of
the rather offensive naiure of most of these
offences, I think that we ought to have a
little bit eclearer knowledge of what should
be dore aboul the matter. Should these
people have more severe penalties in order
to ptit themn out of circulation? I fully realize
that at the end of the code there is a new
section which calls for preventive detention
for people of this nature, Buf on the other
hand, if these people can receive some {ype
of medical ireatrment which might prevent
them from committing offences like this in
the future, should such treatment be pre-
scribed by law?  If they can be cured-—it may
not be possible; 1 do not know-—should that
course not be followed? I think the matier
ought to be looked into by this royal com-
miesion. I was wondering whether the minis-
ter would take it under consideration?

Mr. Garson: 1 think my hon. {riend’s
remarks might be more pertinent when we
get to the section towards the latter part of
the code—if I remember rightly i is section
661—which deals with eriminel  sexual
ps¥chopaths., From his experience I think
he will agree with me fhat many of the cases
of rape do not present any evidence at all
of inzanity. The accused arc not criminal
sexual psychopaths. They are just rapists or
criminals in the ordinary sense. When we
set up a rovel commission to  consider
insaniiy as a dofence to a charge for criminal
respoasibility, I would izke it that we are
not confining it to charges involving criminal
resnponsibility for any specifie erime but that
it is eriminal responsibility generally, and
would include particularly charges of the
nature ¢f the one he has descrived, They are
sexual In nature but of such a character
that there is indication of miore than normal
sexital excess. It is excess fo the point of
insanity. While I think the commission would
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do it in any event, it would be guite worth
while to follow his suggestion {o make sure
that the commission will consider Insanity
as a defence to eriminal responsibility for
sexual offences and in relation to sexual
offences.

Mr. Winch: I completely agreec with the
suggestion that this entire section could
very beneficially be referred for study to
a royal commission or to one of the com-
missions or committess that have already
bean established, I sincerely hope that the
minister will give some more thought to this
matier and see whether he could noet pos-
sibly do that at this time. I do not think that
a great many changes have becn made, and
that fact at least leads me to the belief that
perhags all the theught that should be given
to thiz most serious problsm has not yet
been given to it. However, In dealing in
particular with section 135, as it may bhe a
long time before we again see the Criminal
Code up for amendment, I feel that we
should have a thoroush knowledge of each
section end that, if we have any doubts, we
should ask the minister to explain, I have
one with respect to section 135, and I may
tell the minister that I am not being
facetious. The seciion reads:

A male person commits rape when he has sexual
intercourse with a female person who s not his
wife,

(a) without her consent, or

() with her consent if the consent

(i} 1z extorted by threats or fear of bodily
harea, ...

That Is rape, according to the section, and
the men iz liable to imprisonment for life
and to be whippad. May I say, Mr. Chair-
man-—and through you to the minister—that
it is rape if a man holds a gun or a knife on
a wvoman and demands and takes sexual
relations. What is it if a female holds a knife
or a gun on 2 man and demands sexual rela-
tions? Is that also rape? If so0, how is it
vovered? I do not see how it is covered
under section 135, )

I sazid, Mr. Chairman, that I was not being
facetions, and I am not. I am very serious.
I have never heard of any such incident in
Canada but in the United States, within the
past 12 months, there has been case after
case—and in the courts the matter has come
up—where a young man in a car stopped
snd picked up girls. I am thinking of two
cases now, one where two girls were hiteh-
hiking and one where there were three girls.
One of the girls drew a gun, held the gun
on him and sald, “Sexual relations or we
biow wvour head off”. Those are matters of
fact and of record. Is that rape? I think it
is & guestion that should be raised hare and
one on which we should have some infor-
mation, namely as o whether it is rape on
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one side and is not rape on the other. If vp
had—and 1 hope we never shall—any such
crime in Canada, how would it be handled?
I do not see how it eould ba handled uniar
the sexual offence sections from section 133
on, because all the reference is 1o a male
and not a female, Would ihe minister ecom-
ment on that matier?

Mr. Garson: I can guite appreciate the fact
that my hon. friend iz not facetious in the
matier at all. However, I must say that |
have reached the years of discretion in Canada
without ever having heard of such a ecase
as this until this very minuie.

An hon., Member: Oh, that kind of case i3
restricted to British Columbia.

Mr. Garson: I did not think this type of
case had occurred in Canada. 1 undersiood
the ones referred to were in the United States,

Mr, Winch: I szid I did not know of any
such cases in Canada, but there have been
numerous newspaper reports of such cases in
the United Stafes. '

Mr. Garson: If we had a case of that kind
in Canada I think we might well consider
amending our code. But in the meanwhile, of
course, the ladies, if they had been in Canada,
or doubtless even in the United States, could
only have been convicted of rape if their
pointing of & gun was sufficient to econvince
the rman in the case that the benefit of sexual
intercourse was the lesser of two evils; and
it would not be until the intercourse ifself
had taken place that the offence of rape would
have been committed. I it were commitied
and the male victim, who under the cirecum-
stances could be forziven for not being too
pallant in the maiter, went and informed
the police, T should think there are cther see-
tions under our code which eould bhe in-
voked. For instance, the use of firearms to
intimidate in that way would be an aggravated
aszsault; and I would think that if not rape,
some other offence could be charged and could
be proven and that probably after the charge
had been proven the court would have con-
siderable latitude with regard to punishment
for 1hat offence. Thus if the court took guite
a dark view of what had happened—and 1
must say that I would not blame it if it did—
it could impose a fairly stiff penalty upen the
accused ladies,

Mr. Knowles; Ladies?

Mz, Cameron {Nanaimol: dr. Chairman, 1
would suggest that, biologically, it iz possible
for the male fo be seduced but not for him
to be raped. However, to deal with the ques-
tion raized by the hon. member for Oxford,
I should like to guote from a bock that I
happened fo be reading just now and which



FEERUARY 12, 1954

bears on this particular point. I might say
to the minister that its main thesis is the
deplorable tendency of centralized govern-
ment to attract potential delinguents to posi-
tions of power, This is the paragraph that
I think has a bearing on this suggestion:

Bince the advent of penal psychiatry, punish-
ment as & means of dealing with delinguents his
cotne to exist at two lcvels. On one hand we have
the attempt to rationalize existing legal and
sdministrative penal methods: on the other, the
prizons and the courtz as they are. The attemnpts
to apply science to the preventiom and cure of
delinquency, so long as they are institutional and
official attempts, have to be ingrafted on a system
which assumes that social misconduet Iz the out-
come of deliberate and malicicus chofce, and that
such cholce is best deterred or altered by confine
ment in the company of other delingquents, under
conditions of squalor and idleneszs, and under a
discipline designed to undermine self-respect and
sociality,

I suggest that this broad criticism of our
method of handling eriminals is particularly
applicable to these cases now under discus-
sion and that we might well consider the
suggestion of the hon. member for Oxford and
refer the matter to the royal commission
which is to deal with insanity and psycho-
logical imbalance.

Clause agreed io.

On clause 136-—Punishment for rape.

Mr. Shaw: Is it proper for us io proceed
with these sections that involve whipping?
Was that not to be the subject of special
consideration?

Mr. Garson: Yes, it is proper. With respect
to all those rnatters that are to be considered
by the joint committee of the house and the
other place on the one hand, including corp-
oral punishment, and, on the other hand,
with respect to insanity as a defence to a
charge involving criminal responsibility
which is to be ronsidered by the royal com-
mission, the understanding was that we would
pass the sections in the present code in order
that we might have laws in effect regarding
these offences. ‘When the reports of these
other bhodies become available the govern-
ment will take the responsibility of introduc-
ing legislation to reflect those reports or,
it it does not think fit to do s=o, it will be
open to members of the dpposition to de so.

Mr. Knowles: I believe this point has been
answered before but I am not tos sure. Is it
clear that these punishments are maximum
punishments and that it is not neecessary for
the court to impose the full punishment in
all cases?

Mr. Garson: That iz quite right. That is
quite an important point. They are all
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maximum punishments and there is no mini-
mum s¢ that the court has very wide dis-
cretion in all these cases.

Mr. Knowles: And where two punishments
are namead, for example, imprisonment for
life and whipping, it is within the compe-
tence of the court to impose one without the
other? The word “and” does not reguire
that the punishment shall include both?

Mr., Garson: They are liable to either or
both.

Mr. Jounston {Bow River): Should the word
“and” not be “or”? I can see that the word
“liable” leaves it io the discretion of the
couri, but from the way the clause is worded
it does seem to me that once a life sentence
is imposed it automatically carries whipping
with it. The conjunction *“and” certainly
indicaies that the court has no oplion.

Mr, Garson: No, I think this is the proper
interpretation. They are Hable to life im-
prisenment ang they are liable to be whipped,
hut that liability is governed by the discre-
tion of the court and the court can impose
either life imprisonment or whipping or both.

Mr. Xnowles: To come back fo the other -
point raised a moment ago, it Is understood
that the commitice in agreeing to these sec-
tions involving whipping is not really enacting
these provisions in the normal sense. We are
just earrving iorward what is now the case
subjeet to the report of the committee. Per-
haps I might qualify that to some extent.
Imprisonment and whipping aciually rep-
regent a reduction in the punishment from
what previously was in the code.

Mr. Garson: Yes. I spelled it all out
very carefully when I moved second reading
of the kill, and if is all on the record. I said
that we would pass these seclions, and then
I outiined the responsibility that the govern-
ment was taking in relation to the reports of
the joint committee and the royal commis-
sion. My hon, friend will see the whole
thing set out there in extenso.

Mr. Elliss Would it not be more convenient
to allow these sections to stand?

Mr. Garson: No. I explained that before
but probably I had better do so again. When
we are bringing in a consolidated code we
nave to repeal the existing code in order io
put the new one into effect. We cannot have
them both in efect and—

Mr. Knowles; You do not like leaving a
vaguum,

Mr., Garson: No—if we do not continue
these sections involving corporal punishment,
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capital punishment, lotteries and insanity in
the new code after we shall have repealed the
old, we shall have a lacuna. There will be a
gap there. The understanding on this point
was all spelled out very carefully on second
reading of the hill. It was understood that
we would pass Bill No. 7, including the sec-
tions dealing with these subjeet matters,
upon the understanding that the government
would bring in amending legislation based
upen the reports of the royal commission
and the joint committee in accordance with
their recommendations and if those recom-
mendations earry the judgment of the gov-
ernment. It was also understood that if
we did not we would expedite consideration
by the House of Commons of any legislation
which members of the oppesition might wish
to introduce to carry these recommendations
into effect.

Mr., Falton: Or private members on the
government side.

Mr, Hansell: May I ask the minister
whether any particular consideration has been
given under this section to the age of the
person against whom the offence is com-
mitted. This section simply lumps together
all those who commit the offence and says
that anyone who commits rape is guilty of
an indictable offence and is liable to be
whipped. What I have in mind is that there
have been cases of the offence having been
comunitied against children three or four
years old.

An hon, Member: Clause 138,

Mr. Hansell: My point is that if the offence
is commitied against a child up fo five or six
years of age, an age where the child cannot
be said to be in any way accountable, the
offence to my mind is serious enough to
involve hanging, IHas the minister any com-
ment fo make? Would he care fo increase
the penalty for that particular crime?

Mr., Garsen: Under the present code, rape
as an offence carries the penally of death.
I believe I am right in saying that in the
whole history of this country there has
been only one case in which a sentence of
death was Imposed, and in that case the
sentence was commuted.

Mr. Knowles: When was that?
Mr, Garson: Oh, it is many years ago.
Mr. Knowles: In the last century?

Mr. Garson: I think it was before the turn
of the century. The sentence of death for
rape has never been imposed and carried
out at any time in the past no matter how
grievous the circumstances were., For that
reason we thought it would be betier, when
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that sentence was no! being impesed and
carried out, to reflect the actual facts in the
code by simply making the penalty imprison-
ment for life,

I offer this only as the epinion of one quite
unqualified to speak, but I would think that
where the offence of rape had been comnitted
on a child of five years of age, that very fact
in itself would be evidence of sericus ab-
normality or aberration in the accused.

Mr, Maclnnis: I am in agreement with the
hen. member for Macleod that crimes such as
he has mentioned, committed against a young
person, are heinous crimes; but I believe that
the purpose of all our laws is to try to provent
crime and provide a just punishment for cer-
tain crimes. My reading on matters of this
kind lcads me to understand that if wou
impose the death penalty, it is really an incite-~
ment to murder as well as rape. A person
would say, “I have gone this far, and if the
child lives she can inform on me.” The thing
ioc do, then, is to see that she does not live.
While T agree wholeheartedly with the hon.
member for Macleod as to the heinous nature
of the offence, I think we should be careful
we do not do something which would incite
a still worse offence,

Clause agreed to,
Clause 137 agreed io.

On clause 138—Sexual
female under fourteen.

Mr. Fulton: I should like to raise a point
which is involved alse in the consideration of
clauses 143 and 145. When one reads the
new clause 138, and compares it with the old
section 301; when one reads the new clause
143 and compares it with the old section 211,
and when one reads the new clause 145 and
compares it with the old section 213, it will be
seen that in all three clauses there is what I
think is called the equality of blame pro-
vision. I am reading from section 301, which
is now clause 138:

On the irial of any woffence against subsection 2
of this section, the trial judge may instruct the jury
that if in their view the evidence does not show
that the accused is wholly or chiefly to blame for
the commisslon of said offence, they may find a
verdict of acquiital.

In other words, when the female party fo
the act which is the subject matter of the
charge may be eqgually {o blame with the
male party to the act, then that provision
covers it. I notice the provision is carried
forward in clauses 138, 145 and 143, If the
minister feels strongly about the matter I am
prepared to waif until we get to clause 143,
but in order to avoid further questions I
wonder if he would say why it was kept here
and dropped in the subseguent clauses. Was

intercourse 1with
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there some feeling that the girl was less likely
to be equally blameworthy in the latter case
than she ig in this one?

Mr. Garson: I think if the hon. member will
raise the point as we get to it, it will be
better, He has no objection {o clause 138 in
its present form, has he?

Mr. Fulton; I shall wait until we come to
that particular point, until we get to clause
143,

Mr. Garson: Is the hon. member in agree-
ment about clause 1387

Mr. Fulten: No, I have a question about it.
In subclause 2 of clause 138 the age limit is
14 years or more, but under the age of 16,
whereas in clause 143 the age limit is 16 but
less than 13. The guestion might be put in
this way. Why is it considered that the girl
between 14 and 16 mentioned in clause 138 (2)
is no more likely to be the prime mover in
the performance of the act complained of than
the girl between 16 and 18 mentioned in
clause 143? In other words, why is not the
age limit uniform?

Mr, Garson: Well, the explanation as given
by the commissicn when the report came
along to us from it was that a subclause 3
to clause 143, corresponding to subclause 3 of
clause 138—

Mr. Fulton: I am speaking of subclause 2
of clause 138.

Mr. Garson: Subclause 3, that is the portion
my hon {riend is speaking about, was
dropped as being inconsistent with the offence
of seduction since the essence of seduction is
persugsion.

Mr. Fulton: I am sorry, bul the minister
has gone back to my first point, which I had
agreed would stand until we came to clause
143. I am now on the point involved in
clause 138, subclause 2. It will be seen that
clause 138 (2) (¢) makes the age in question
between 14 and 16 years.

Mr. Garson: That is righi.

Mr. Fulton: T am pointing cut that in clause
143 the age is 16 to 18 years., Why is there
a lower age for thiz offence than for the
other one, because it seems to me that the
girl is just as likely fo be the prime mover
in one as in the other. I do not see why the
age limit should not be the same.

Mr. Garson: I am afraid I do nof understand
the point the hon. member is atiempting to
make. Clause 138 (2) mentions the age of
the girl as 14 years, from 14 to 16, whereas
clause 143 deals with female persons who are
from 18 to 18. There are two different age
groups.
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Mr, Fulion: The female person is the same
in both,

Mr. Garson: No. If the hon. member will
look at clause 138 (2} he will see that in
paragraph (c) it mentions a fernale person
who is 14 years of age and more but under
16; that is she is in the age bracket 14 tfo
16. If you look a: clause 143, you will see
the female there involved is from 16 to 18,
which is a different age bracket.

Mr. Fulton: I see that, but why is it not
the same age bracket in both cases?

Mr. Garson: Well, because it is regarded,
rightly or wrongly, by the authorities as being
a worse offence to seduce a girl between I4
and 16 than a girl between 16 and 18. In
the one case it is punishable by five years,
and in the other case it is punishable by
tWo years.

Mr, Nowlan: You do not get seduction until
vou get in the higher age brackets.

Mr, Garson: I think it iz self-evident. I
is a very different thing to seduce a youngster
of say 14 years than if is to seduce a young
lady of 18, There presurnably is more sales
resistance in the latfer case. '

Mr, Fulion: My point is that under clause
143 the age resistance limit is 16.

Mr. Garson: No, it is 16 years or more, but
iess than 18, It is 14 to 16 in one case, and
16 to 18 in the other.

Clause agreed to.
Clause 139 agreed to.

On clause 140—Sexual intercourse with
feeble-minded, etc.

Mr. Han=ell: T do not want to appear {o be
advocating increases in penalties, hut the
ofience under this section to my mind is a
very sericus one. This section deals with
offences against feeble-minded persons, and
1 am concerned not only with the person her-
self but with what might conceivably be the
result of an offence of this kind, namely the
bringing into existence of an Imbecile child.
I am just wondering whether the penalty is
high enough. Has the minister given much
consideration to that?

Mr. Garson: Well, I think my hon. friend
has a point there. Of course these are cases
that fall short of rape, buf even they are
serious offences. The present penalty is four
years. We have increased the penalty. In
doing so we had o decide whether we should
increase it to the five-year bracket or move
it up to ten. Rightly or wrongly-—~maybe we
made a mistake-—we thought five was enough.
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It there is a strong opinion in the house that -

we should malke it ten T would not oppose it,
I must say. .

Mr. Hansell: Make it ten; it would not be
too long.

Mr. Garson: As the hon. member for Win-
nipeg North Centre said, these are all maxi-
mum penalties. Only once in a long while
is the maximum penalty imposed, as a matter
of fact. If you provided the ten-year penalty
it would not necessarily follow that it would
be imposed unless circumstances warranted
it. If there is a general feeling that it should
be ten years, I would not raise any obhjection
at all. :

Mz. Shaw: I have very much the same feel-
ing as that expressed by the hon. member for
Macleod. 'This is a most serious thing. Even
though it falls short of rape, there is not miuch
difference between the two, and the differ-
ence in those maximum penalties which are
imposed under sections 136, 137 and 138 is
too great. I for one would certainly urge
the minister and the cormmmittee to give favour-
able consideration to the imposition of a
ten-year maximum under this clause.

My, Garson: If either of the hon. members
for Macleod or Red Deer would like to move
that the penalty be increased I would cer-
tainly raize no objection; as a matter of fact
I will support it. I think it is a point well
faken, _

Mz, Shaw: I shall gizdly move thal clause
140 be amended by deletion of the word
“fyve” in line 28 and the substitution of the
word “ten therefor. o

My, Enfield: Before this amendment passes
1 should like to say a word, First, under the
old act the maximum penalty was four years.
Do -we know how often judges have imposed
the maximum penalty under the old code?
Tt might be helpful to know that. Second,
does the making of the penalty longer or
heavier create in the mind of a judge the
jmplication that the crime is more serious?
In other words, suppose we do make it ten;
will we get any heavier sentences than those
we have been getting in the past? It would
be some help to know that.

Mr. Garson: I am afraid I could not give
my hon. friend any relisble information.
These cases are not reported in the law re-
ports, unless some point of law is raised in
connection with them. The prosecutions are
all conducted by the provincial authorities.
They would have the information within their
possession and I could not pretend to give
any accurate information.
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With deference, I do not think this is a
case where we would need to be too much
concerned with the point the hon. membuer
has raised. I tihink that is a matter of
opinion. My opinion is that the maximum
penaltty which is imposed by parliament is
some indication to the judge as to how
gseriously parliasment views the maiter, and
does influence him to seme extent. DBui
judges, being human beings, are affected in
different ways by these provisions, and I
cannot see that the increase of the penalty to
ten ycars would do any great amount of harm
in its effect upon the judge’s discretion as
to the seriousneas of the crime. Bui it
would give the judge a greater diseretion in
those cases where the crime commitied was
particularly heinous. :

Mr, Neshitt: I may be of a little assistance
in this matter. Several years zge 1 had
occasion to be prosecuting an offence of this
nature and had to look up and iry to find
out what the usual penaliies were. As I
recall it, the average penaliy handed out
for this type of offence was between eighteen
rmonths and two years.

The Chairman: Is the committee ready for
the question?

Mr. Maclanis; I believe that those who
were charged with revising and consolidating
the Criminal Code did give some considerable
thought to the matter of penalties. Perhaps
the Minister of Justice would not agree with
me on this, but I believe the consensus is
that they did revise many of the penalties
upward. Where there was a change I believe
more were revised upward than downward.
After they have given their considered, and
perhaps cxpert, opinion to this matter, Ido
not think we would be wise in changing it.

1 do not believe that we can lessen crimes
of this kind by increasing the sentences. The
person who would be puilty of a erime of
ihis kind would not be one who wauld bLe
very likely to cormsider the law and decide
just how far he could go without incurring
a penalty. I would imagine that in ecases
of this kind the imbecility or the lack of
normal mental eguipment woutd not differ
very much as between the two parties con-
cerncd, and that we would be merely punish-
ing a person because nature had not given
him the ability to understand right from
wrong. I am very much opposed to increas-
ing this penalty. .

Mr. Shaw: May I point out two polnts
that arise from the statement of the hon.
member for Vancouver-Kingsway. In the
first place, I recall that as members of the
committee of this house reconsidering this
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billi last spring, despite the fact that the
bill had been in the hands of a royal com-
mission and the other place we did make
alterations in penalties. If that committee
reflected any wisdom whatsoever in deoing
that, certainly the same wisdom would be
reflected by this committee in doing the same
thing.

Second, while T agree with my hon. friend
that a person guilty of an offence of this
kind would not likely give heed io the law
prior to committing the offence, and it is
also true that such a person may be suffering
from a mental! condition, yet this would be
the best possible guarantee we could have
of taking that person out of circulation for
an extended period of fime. I think we
would thus be protecting the public from a
yecurrence of this kind of thing. I intend
to bring this up later, but I wani to say now
that I am not too happy or satisfied with the
facilities we have today for taking care of
persons who have pronounced mental con-
ditions and who indulge in crimes such as are
referred to in these sections,

Mr. Winch: I think there should be some
clarification as to what the minister intends
by way of procedure. If the minister is going
to take under consideration perhaps recom-
mending that either the special committee or
the royal commission make a study of this
entire matter, thea I do not think we should
go ahead with any amendment because it
may be changed after the report is received.

Mr. Carson: This is an important point
which kas been raised by the hon. member
for Vancouver Fast. I do not think a matter
of this kind would go to the royal commission.
It is not the insanity of the accused that is
involved, it is the insanity of the woman with
whom he has had this sexual infercourse. He
may he gquite a prudent offender who feels
that it is much easier to gain the consent of
an imbecile than if is to take a chance by
committing rape. He may do this as a matter
of worldly wisdom, if that term in its worse
sense may be applied. But any disposition
we make of this clause will not be in any
way affected by the deliberations of the royal
commission, since it will be concerned with
the insanity of the female victim whereas the
commission will be considering the insanify
of the accused.

Mr. Nowlan: I want to say that I agree
entirely with what the hon. member for
Vancouver-Kingsway has said. There are
certain punishments outlined here, and I
referred to some of them the ather evening.
Later on I hope o express my own opinion
that they have been increased too severely.
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Under those circumstances I do not think
I can vote for an increase in the penalty
here.

T realize that when you rcad the section it
sounds like a heinous offence, but these things
do happen in rural communities and through-
cut Canada as a whola. I know this is not
a new section, but who is going to determine
whether there is fesble-mindedness, insanity
or imbeeility? I dare say there are some
pecple who think that some of us here are
feeble-minded, but we would hate to have
that guestion determined by a stipendiary -
magistrate. In the older rural sections of
this eountry there are communities where
perhaps you might go in and Jook at the
people and think possibly they were neot too
bright, but they probably think they are
intellectual giants, Certainly there would he
some who might be convicted under this
section.

I think this is a pretty dangerous thing to
apply. As the hon, member for Oxford has
said, the usual sentence is apparently eighteen
months to {wo years. After all, there are
certain types of people who may be a little
oft mentally but who otherwise are physically
normal. As I say, while this sounds like a
very heinous offence I still think that five
vears is heavy enough as a maximum.

Mr. Ellis: How would you define feeble-
minded, insane, idiot or imbecile? From a
psychological standpoint we can measure the
1.Q. of an individual and describe him as
feeble-minded, insane, an idiot or an imbecile.
Such desighations are hbased on I1.Q. tesis.
What iz the legal standard? What {3 the
measuring stick that is to be used to deier-
mine whether a person is feeble-minded, is
insane, is an idiot or is an imbecile? What
protection would an accused have with
respect to being charged with this crime?

Mr, Garson: The hon, member for Oxford
has had experience as a prosecuior and he
might be able to answer that question better
than I. I think he will agree with me that
the accused does not need te worry too much
about the points raised by the hon. member
tor Regina City, becauss in order to succeed
on this charge the crown not only must prove
that the accused has had sexual intercourse
but that also the female was not his wife and
was either feeble-minded, insane, an idiot
or an imbecile. The court must be com-
pletely satisfled on this last point.

Not only must the court be satisfied, but if
a conviction it registered against the accused
and his counsel takes the case to the court
ot appeal the crown must satisfy the court of
appeal that there was evidence before the
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court on which the court could find that the
lady in guestion was feeble-minded, insane,
an idiol or an imbecile. The whole burden
is upon the ecrown. Even where the lady
in question was in fact an imbecile the crown
may have a difficult time proving it.

Mr. Mesbitt: I can recall only one ease
wheore we were able to prove that the
crown’s chief witness was an imbecile. That
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was a case where the girl was 22 years old.

but was still playing with three-year-old
girls.

Mr. Hansell: Those who have spoken in
cpposition to the amendment appear to
believe that an increased penally would
necessarily be imposed, but that is not so.
This would be just a maximum penalty, and
its imposition would be the responsibility of
the presiding judge. I do not think their
argument holds good in that respect, but
this would impress upon the judge that parlia-
ment considers the crime to be a scrious one.

I am not allowed to discuss clause 142, but
I would point out that the penalty in the
case of incest between a brother and sister
iz a maximum of I4 years. In the case of a
male being responsible for the crime he is
also subject to whipping. The crime covered
by clause 142 is very serious because it is
realized that the offspring of blood relatives
niay be imbecilic.

The same thing could be said in connection
with clause 149 which we are now discussing.
It might ke argusd that a man who would
take advantage of an Imbecilic woman was
himself not altegether sane, bhut that just
does not follow. I knew of one case in my
previous work where the man was perfecily
sane, he knew exactly what he was doing,
but il was advaniageous for him fo proceed
because the woman was mentally deficient.
I do not fee! we are doing the accused any
harm, znd we would be sirengthening the
hands of the judge and strengthening the
law by providing for a maximum penalty
of ien years, even though it is not imposed.

Clause stands.

Progress reported,

PRIVATE BILLS
SECOND READINGS—SENATE BILLS

Mr. Deputy Speaker: Is it agreed that these
divorece bills be taken in one motion?

Mr. Enowles: How many are there, Mr.
Speaker?

Mr. Deputy Speaksy: Nos, 198 10 249 inclu-
sive. Fifty bills.

Mr. Knowles; Fifty-one, I believe.

Mr. Deputy Speaker: Is it agreed these
hills be taken in one meotion?

[Mr. Garson.]

COMMONS

Some hon. Members: Agreed.

Mr. John Hunter (Parkdale) moved that tho
following biils be read the second time:

Bill No. 189, for the relief of Lois Helen
Kutzman Caplan.—Mr. Hunter.

Bill No. 200, Zor the relief of Fernand
Constant Dzemen.—Mr., Hunter,

Bill No. 201, for the relief of Mary Kazy-
merchyk Senyck.—2AIr, Hunter.

Bill No. 202, for the relief of Rosalie Hetty
Arbess Sofin.—IIr. Hunter.

Bill No. 203, for the relief of TLucille
Lafortune Wilson.—Mr. Hunter.

Bill No. 204, for the relief of Wilirid Cote.
—DMr, Hunter,

Eill No. 205, for the relief of Janca Fani
Pollak Schlesinger—3r. Hunter. .

Bill No. 246, for the relief of Sadic Marie
Ansingh Grosheiniz.—Mr. Hunter,

Bill No. 207, for -he relief of Douglas Mor-
rison Meldrum,—>Mr. Hunter.

Bill No. 208, for the relief of Alec Lenet-
sley —0Ir. Hunter. .

Bill No. 208, focr the relief of Dorothy
Lilian Asbury Davies.—Mr. Hunter.

Bill No. 210, for the relief of Nicholas
Krauchuke.—Jr. Hunter.

Bill Ne. 211, for the relief of Esther Kohn
Rosnher~-Nr, Hunter.

Bill No. 212, for the relief of Margucrite
Jazzar Nassar—2Alr., Hunter.

Bill No. 213, for the relief of Leona Bobby
Denberg Wiseman., otherwise known as
Leona Bobby Denberg White—Myr. Hunter.

Bill No. 2i4, for the relief of Marianne
Roos Axelrad-—2Ir. Hunter. :

Bill No. 213, for the relief of Margaret
Jaunzen Dishier.-—2Ir, Hunter.

Bill Ne. 2186, for the relief of Pearl Witzling
Socolow.—2Ir. Huntsr,

Bill No. 217, for the relief of Jennie Chun
Readman—23Alr. Huner.

Bill No. 218, for :he relief of Gizella Szabo
Herczeg.—2lr. Hunter.

Bill No. 219, for tha relief of Lilija Hedviga
Treimane Jursevskis—Mr., Hunter.

Bill No. 220, for ths relief of John Richard
Maher—Mr, Hunier.

BEill No. 221, for ihe relief of Elizabeth Me-
Donald Jones Rov.—M\r, Hunter,

Bill No. 222, for tha relief of Claire Viola
Frechette Ainsworth.—-Mr., Hunter.

Bill No, 223, for the relief of Margaret Reta
Dodge Parsons.—Mr, Hunter.

Bill No. 224, for tha relief of Estella Cluett
Jensen.—Mr. Hunter.

Bill No. 225, for tnhe relief of Angelina
Nzatale Beaueaire—2Ir. Hunter,

Bill No. 228, for the relief of Dorothy Miller
Osborough Davidson.—23Ir. Hunter.
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Bill No. 227, for the relief of Marie Rose
Cisele Houde Dionne.—Mr. Hunter,

Bill No. 228, for the relief of Olga Pscheidt
Arsenault.—DIr.. Hunter.

Bill No. 229, for the relief of Edward Rebin-
son Harris—DMr. Hunter, :

Bill Xo. 230, for the relief of Cathrine
Pieternelie Wytenbroek Knight.—Mr. Hunter,

Bill Ne. 231, for the relief of Anton Bliziffer. -

—Mr. Hunter,

Bill No. 232, for the relief of Theodore
Rolfsmeyer von Berzeviczy.—Mr, Hunter.
" Bill No. 233, for the relief of Agnes Broo
Hammond Bailey.—Mr, Hunter.

Bill No. 234, for the relief of Emma Antoi-
nette Rachel Lauzon MceDuff—Mr. Hunter.

Bill No. 235, for the reliet of Idella Adeline
Sharpe Cutler—Mr, Hunter.

Bill No, 236, for the relief of Walter Leonard
Woodward —Mr. Hunter,

Bill No. 237, for the relief of Marion Shirley
Barsky Burg.—3Mr. Hunter.

Bill No. 238, for the relief of Florence Elene
Thom Ward—>NMr. Hunter.

Bill No. 239, for the relief of Willilam Jean
Paul Powraz—>Mr. Hunier.

Bill No. 240, for the relief of Lewis Swailes.
—Mr. Hunter,

Bill No. 241, for the relief of Shirley Good-
lin Myrovitch-—Mr. Hunter.

Bill No. 242, for the relief of Germaine
Lafond Joyal.—NMr, Hunier.

Bill No. 243, for the relief of Kenneth
Charles Overbury.—-Mr, Hunter.

Bill No. 244, for the relief of Hazel Emily
Louise Hunter Naud.—Mr. Hunter.

Bill No. 245, for the relief of Pearl Agnes
Harding Potvin.—Mr. Hunier.

Bill No. 246, for the relief of Samuel
Goldberg.—Mr. Hunter.

Bill No. 247, for the relief of Nancy Eliza-
beth Borden Sise.~-Mr. Hunter.

Bill No. 248, for the relief of Audrey
Madeline Crothers Walklate—Mr. Hunter.

Bill No. 248, for the relief of Joyce Gowrie
Kimber Kendler—Mr. Hunter.

Motion agreed to on division and hills read
the second time.

Mr. Depuly Speaker: Public and private
bills having been disposed of, the house will
resume the business interrupted at five o’clock.

CRIMINAL CODE
REVISION AND AMENDMENT OF EXISTING STATUTE

The house resumed consideration in com-
mittee of Bill No. 7, respecting the eriminal
law—Mr. Garson—Mr. Robinson {Simcoe
East? in the chair.

On clause 140—Sexual
feeble-minded, etc.

intercourse with

2047
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The Chairman: The commiifee was con-
sidering clause I40. Shall the clause as
amended ecarry?

Some hon. Members: Carried.
Some hon. Members: No.

The Chairman: Those in favour of the
amendment will please rise.

Mr. Fulton: Why is the minister rising?

Mr. Garsen: I said T would accept the
amendment, and I am keeping my primise.

Mr. Shaw: Mr. Chairman, I would zsk that
the quesiion be put again. There scems
tc be a great deal of confusion.

The Chairman: On clause 140 the hon
mermber for Red Deer moved that tte word

“fiye” in this clause be deleted and the word
“tan” be substituted therefor,

Amendment negatived: Yeas, 25; nars, 31,

The Chairman: I declare the amendment
lost.” Shall the clause carry?

Some hon. Mambers: Carried,

Clause agreed o,

On clause 138-—Sexual intercourse with
female under fourteen.

Mr. Fulton: Mr. Chairman, may I with
your permission and thai of the committee
ask leave to revert to section 138, On an
earlier occasion the minister gaid If there
was any point not covered he would have
no objection to cur reverting to zny par-
ticular clzuse. What I omitted to cover is
the charge in the wording of subsaction 3
which zlso applies to clause 145. The code
as it at present stands, and I am reading now
from subsection 3 of =ection 301, which is
the section corresponding to this oze, reads
as follows:

3. On the trial of any ofence against subsection
two aof this zection, the trial judge msy instruct
the jury that if in their view the evidencs does not
shaw that the accused is wholly or chiefir to blamme
for the commissien of said offence, they may find a
verdict of acquittal.

That provision is to scme extent relatively
the same in the new subsection, ex:zept that
it reads:

(2] Where an accused i3 charged with an offence
under paragraph (b) of subsection {1}, the court
may find the aceused not guilty if it iz of opinion
that the evidence does nct show that. as between
the accused and the ferngls persen, the accused is
wholly ot chicfly to Blame. -

-Under the present provisions of the code
the trial judge instrucis the jury that they
may acguit if they are of the opinion that
there is an eguality of blame, whereas under
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the proposed new section the court may find
the accused nof guilty if he is of that opinion.
Why is discreiion iaken away from the jury
and made a matter exclusively to be deter-
mined by the judze?

Mr. Garsen: Mr, Chairman, I think the
short answer to my hon, friend's question
is that if the case iz tried before a jury, in
effert the court Iz the jury. My hon. friend
is familiar with the prineciple that where the
case is being tried before a jury, the jury
are the judges of all guestions of fact. This
is a question of fact,

Mr. Fulten: Buf even so0, why is the
change in the wording necessary? In the
present code it states explicifly that the
trial Judge may instruct the jury. That is
the only way in which it can arise, and that
leaves it clearly to the jury.

Mr. Garson: I am sure my hon. friend
would agree thai in cases of this kind the
trial judge would certainly instruect as to the
provisions of section 138 (3). He would
instruct the jury in zll points of law.

Mr. Fulton:
court is the jury in this case.
a liftle bit worried about that. I would
Jhave thought that “court” would clearly refer
to the judge and that the jury were not
specifically concerned.

The minister states that the

Mr. Garson: If the case is being tried by
a jury then it is the jury that brings in the
verdiet, not the judge.

Mr. Montgomery: I feel doubtful about
that. Is it not the case that the court passes
sentence afier the jury reaches a verdict?
It seems {o me that raises a bit of a ques-
tion as to who is the court.

Mz, Fulion: Would it not be clearer if the
word “jury" were inserted instead of “court”?
Mr, Garson: No, I do not think so. Depend-
" ing upon the options which the accused may
have taken during the course of the case
against him, he may appear before a judge
without a jury. Then the term in the section
applies to the judge withouti a jury, Alterna-
tively he may elect a trial by jury. In this
case the term applies fo the court in a jury
trial. Im such a case, upon all matters of
faet the jury are supreme, but the judge would
certainly instruct them, I would think, as
to tire bearing of this clause 138(3).

Mr. Fulton: I wonder whether I can make
one more effort to suggest a change to the
minister. Why not make it “the jury or in
the case of irial without a jury, the judge,

- may find the accused not guilty™? I think that
would make it perfectly clear.

[Mr, Fulton.]

I would be .

COMMONS

Mr. Garson: I really do noi think it is neces-
sary. This has run a pre:ty lonz gauntlet—

Mr. Fulton: I beg the minister's pardon? -

Mr, Garson: This legizlation hzs been con-
sidered at great length by a number of very
capable and experienced eriminal lawvers
including the members of the roval commis-
sion and the members of the commiitee o
the other place, to say nothing of the mem-
bers of the House of Commons commitiee,
This is the first time this point has been
raised. I think it is fairly well taken care of.

Mr. Fulton: I am sure ore ean find a
nwnber of points which are firsi-time ones,
even after the very careful consideration I
know the matter has been given. After very
careful consideration in two other places,
the house comrnittee found a pumber of
points. I am not setting myself up against
any of those who have already considered
this matter, but I am guite sure there are a
number of points which ecould be raised for
the first time and fo which it is no answer
to say that the matter has been considered
by previous commiftees, and so on. If the
minister can say the point was considered
and was rejected as not having any validity,
then I think peossibly I would be disposed to
say, “All right, I accept the previous cpinion”.
Eut the mere answer that the point wzas never
raised before does not seem to me to be a
valid answer to what I think is ant ob}ection of
some substance,

Mr. Diefenbaker: As you know, MMr. Chair-
man, this provision is appiied within the
terms of the statute which is in efect today.
The judge, after charging the jury generally
with regard to the component elements of the
offence, concludes by directing themn that even
if they corme to the conclusion that the physi-
cal act itsz}f has been committed, the jury
may then, even in that event, find the azrused
not guilty if the evidence does nof stow that

the accused was wholly or chiefly 1o blame.

I find it difficult to understand the reaszons
that impelled the commissioners fo change
that section, because no definition has been
given for “couri”. If you lock up the seciion
dealing with definitions, you will find that
there is no definition for “court”,

Mr. Fulton: The jury is net the court. It

is not part of the eourt at all.

Mr, Diefenbaker: It might be arzued that
the court copsists of the judge and the jury
but I think that would be going rather far
because, in the ordinary uszge of ihe lan-
guage, the court refers to the presiding judge
and the jury is always referred to as the
jury. I would also point out this fact. This
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clause would seem to indicate that the judge
would have to make the finding. It reads:

Where an accused iz charged with an offence ...
the court may find the accused not guilty 1f it 1s
of opinion that , ..

If you argue that the court means bhoth
. the judge and the jury, then beforc the person
could be acquitted the judge would have to
say, “In my opinion the accused was not

wholly or chiefly to blame” but you would-

also have to have the jury join with him in
* that finding if after having listened to all
the cvidence they were doubtful as to
whether or not the acecused was wholly or
mainly to blame. I am afraid that the change
in the wording of this clause is going to bring
about a number of appeals. Certainly it was
clear before, The section has withstood the
test of years of experience and there is no
doubt whatever as to its meaning:

On the trial of any offence against paragraph =)
of this section, the trial judge may instruct the
jury that if in their view the evidence does not
show that the accused is wholly or chiefly to blame
for the commission of sald offence, they may find a
vergdict of acquittal.

While the section was permissive, actually
in the course of years the matter became
one of mandatory direction on the pari of
the judge. The guestion had to be left to
the jury. Now we change all that. Although
we say that the section, as far as its import
is concerned, is not to be changed, we sub-
stituie @ section that is subject {o ambiguity.

I suggest that the minister might allow
this section to stand because certainly, if
you read the subsection literally, you must
come to the conclusion that both elements
of the court must come to the conclusion
that the evidence does not show that the
accuszed is whelly or chiefly to blame. It is
difficult enough, on occasion, to pet judges
to properly charge the jury under the section
as it now exists. If, in addition to the dif-
feullies of today, you impose the necessity
for the judge to be in agreement, you will
raise difficulties that will cause many appeals.

As a matter of fact, it would almost seem
that those who drafted this section had in
mind the type of conclusion to which the
judge must come before he makes his charge
in connection with civil actions for malicious
proszecution, for instance. Here the judge
must come to certain eonclusions, and having
come to those conclusions he leaves questions
for the jury to answer, after first having
himseif decided the absence of malice, the
absence of reasonable and probable cause,
or whatever the other considerations are that
he must first decide have affirmatively been
established.

£3276—130
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On the face of the section as it now stands
T think a seriovs ambiguity has been crealed.
In my opinion it is a type of hurdle which
we need not build by new draftsmanship
when the old section has stood up throughout
the years.

Mr. Garson: Mr. Chairman, I do not want
to proleng the discussion upon this section.
Out of ithe abundance of caution I have no
objection to holding it for the purpose of
checking on this point. Bul with respect,
I must say that I cannot agree with my hon.
friend, for this reason. If the court is one
of a judge without a jury, I think they will
agree with me that no difficulty arises. If
the court is made up of a judge with a jury,
then I do not know how any person could
interpret this section as saying that any
person other than the jury could find ihe
accused guilty because, in a court with a
jury, it is only the jury that can find an
accused guilty.

Mr. Fullon: Wait a minute. Surely under
certain circumstances a judge might with-
draw a case from a jury and make a finding,

1y, Garson: Oh, yes.

Mr. Fulton: So the judge does have the
right to enter a verdict one way or the other
in certain circumstances.

My, Diefenbaker: He has the right only to
direct a verdict. He has no right fo withdraw
s case from the jury once it is In their
custady.

Mr. Fullon: That may be so.

Mr. Garson: I would supmit that what we
have here is a carefully and intelligently
drawn clause which applies both to courts
composed of a judge and a jury and courts
cansisting of enly a judge. The clause clearly
covers both these cases. I think it is quite
clear, but we want to gel the very best code
we can, and we are guite willing to con-
sider any worth-while sugzestion. The sug-
gestion is that we should reopen the section
now; but would my hon. friend accept our
vndertaking that we will give this suggestion
the most careful consideration, and if it
appears to have meri{ we will open the sec-
tian and incorporate what he has suggested.

Mr. Fulion: I will take the minister’s
assurance on that point, but I should like
to make this further observation. Although
“agurt” is not defined in the bill, I de not
cee how a jury can be held to bz part of a
court. It seems to me it is the court and the
jury, with the court being the judge and
perhaps certain executive or administrative
officers, but 2 jury is not a part of a court.
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Mr. Garson: May I ask my hon. friend
" this question? How can a court in a jury
trial find an accused guilly except by the
verdiet of the jury?

Mr. Fulton: The answer iz cbvious. If there
is & jury the court has no right {0 make any
such finding expect by the verdict of the
jury. :

Mr. Garsen: Then may I ask a second
question?

Mr. Fulton: If the minister will excuse
me-—

Mr, Garson: Where under the terms of this
clause “a court may {ind the accuszd not
guilty” how can a court find an accused not
guilty without a jury’s verdict to that effect?

Mr, Fulton: My point is that the court
cannot find the accused not guiliy. Tt is the
jury that finds him not guilty. That is why,
as the hon., member for Prince Albert said,
this section is going fo cause great difficulty
in iis application and interpretation.

Mr, Garsen: I am gquite willing to consider
the suggestion. I think the eclause is quite
good the way it is, but if my hon. friend
will aceept my undertaking I will have our
experts give the matter very careful con-
sideration.

The Deputy Chzirman:
stand?

Does clause 138

Mr. Garson: No; it is carried subject to
my undertaking.

Clause agreed to.

Mr. Garson: I beliove that clauses 139, 140,
141 and 142 were passed, and we are at 143.

The Depuiy Chairman: The record shows
that clause 139 was passed.

Clause 140 agreed to.
On clause 14l—Indecent assault on female,

Mr. Diefenbaker: This is another of those
sections where the guestion arises as to whe-
ther the elimination of the reguirement that
the jury should be instructed that it is not
safe to find the accused guilty in the ahsence
of corroboration does not in fact remove the
need for worroboration. Indecent assault
is one of the easiest charges to lay and
one of the most difficult to defend. It my
recollection is correct, Lord Coke pointed out
a long time ago that this i{ype of charge
is often laid through motives of malice,
revenge, jealousy and so on. Therefore the
vrocess of British judicial wisdom through
the ages has been to warn the jury that it
should not convict on the uncorrcborated
evidence of the prosecutrix.

[Mir, Fulton.]

COMMONS

The common law has been eliminated under
the Criminal Code ac it is now constituted,
The fact that under section 134 it is providegd
that this rule of evidence shall specifically
apply fo sections 136, 137 and 138 would
appear io lead one to the conclusion that
it is no longer ifo apply in the case of inde-
cent assautlt. I am going to press this,
because I believe thai if it is not made nee-
essary from now on anyone accused of this
offence will be in dire jeopardy. No one
wants to open the door fo the extension of
such offences, but on the other hand we in
parliament must be very careful that we
do not mzke the laying of such charges an
easy way in which fo punizh one apainst
whom the prosecutrix has feelings of revenge
or has other metives for laying ill-founded
charges.

I would ask the minister to give the maost
serious consideration to the question I now
raise, for I believe that unless we state that
the rule applies in such cases we will in
fact be removing from the trial judge a
formula and warning which through the
years trial judges have found necessary to.
say in order to protect the innocent from the
probable blackmailing activities of those who
through the ages have invariably chosen this
means to secure their revenge for wrongs
done to therm, imagined or actual.

Mr, Garsen: The peoint raised by my hon.
friend is an important one, and out of the
abundance of caution I think we should hold
this section in order that what he has said
may be checked. I am inclined to think that
the law as it is stated here is not changed in
any respect from the present law, but as 1
understand it he is arguing—and I think his
argument carries a good deal of force—that
when we provide in clause 134 for a certain
course of procedure relating fo certain sce-
tions we impliedly exclude other sections
from that course of procedure.

Mr. Diefenbaker: Yes, that is a summory
of it.

Clause slands.

On clause 142—Incest.

Mr. Nowlan: 1 take it that this clause will
stand on the same basis, because I raised the
game argumeni earlier this afternoon with
respect to it.

Mr. Garson: Right.

Clause stands. _

On  clause 143—Seduction
between sixteen and eighteen.

Mr. Fulton: Why was the equality of blame
provision drepped from this clause, when it

female

of
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is retained in clauses 138 and 1457 Jf was
previously in the code with respect to the
offence of seduction, that is to say, the clause
we were just discussing, subseciion 3 of 138.
Why was it dropped from this clause?

Mr. Garson: Well, I have already indicated
that what would correspond fo subsection 3

of section 138 was dropped as being incon-.

sistent with the offence of seduction, since
the essence of seduction is persuasion. In
clause 143 the age is 18 years. 1 think in
modern philosophy girls of that age are sup-
posed to be able to take care of themselves.

Mr., Fulton: This applies to girls between
16 and 18. Previously, as the minister knows,
even although the girl may have to some
extent consented, there may still be seduction.
It was for that reason ihe egquality of hlame
provision was inserted. 1f the jury felt that
the conduct of this girl was such that she was
equally blamaworthy, then they might render
a verdict of not guilty. It was fell proper
to put that in the criginal code for the same
offence of seduction that is now covered by
clause 143, It was there up until now. Ican
gee no change that has taken place in the
offence of seduction between the time that
clause was put in and now that would clearly
justify its remcval.

Mr. Garson: Is this not the way in which
a case of this sort would work out in real
life? In clause 138 the female in the case is
of a tender age; in clause 145 the female may
be a stepdaughter, foster daughter, female
ward or woman in his employment. Al
these people could be influenced by the
relationship of the accused to them. You
make the accused liable; then you give him
thig protection, that the jury could find him
not guilty, even if the girl’s consent was
obtained and intercourse took place, if it
appeared from the evidence that he was not
wholly or chiefly to blame.

Bui where you are dealing with the case
of a female of 18 years and it appears from
the evidence that the accused is not wholly
or chiefly to blame, it is hard to sce how a
court these days would find beyond all reason-
able doubt that there had been that persuasion
on the part of the accused which constitutes
seduction. In such a case there would be
just a general verdict of not guilty. The
saving clause is inserted in those cases n
which the court would normally bear down
rather heavily on the accused because of
either the tender years of the female or the
fact she is an employee or some person under
his control,

Mr. Fuliton: I agree with the minister that
there is some slight difference between the
two cases. Still, without going into a long

83376—1304 :
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argument on geduction—and I have Tremeear
in front of me—I think it can fairly be said
that there is a fine borderline between what
is seduction and what is not. It was probably
a realization of that which induced the drafts-
man of the orizinal code fo put in the
protection of this saving clause. There might
be a ecase in which, although the accused had
gone through all the motions which would,
in the case of a completely innocent girl, -
amount to seductisn, and although technically
the girl had been seduced, the jury might
come to the inescapable conclusion that her
own conduct, while not being such as to
involve full consent, had nevertheless led on
the accused to the point where he seduced
her. It was for that reason the saving
clause was inserted.

I cannot get over the fact that this provision
has been in the code ever since 1892 iIn
connection with the same offence of seduction
as here defined in clause 143, yel the equality
of blame provision is now dropped. I do not
see any compelling reason for doing so.

Mr. Diefenbaker: As a matter of fact, this
creates a sirange result. If the female is
between 16 and 12 the court may find the
accused not guiltr if she were wholly or
chiefly to blame, whereas if she is bhelween
14 and 186, no matter whether she was wholly
or mainly to blame, if she is seduced there
is an offence created,

Mr. Garson: Would not the hon. member
agree that where the circumstances indicate
the accused was not chiefly or whelly io
blame, and the lady in question was 18 years
of age, no court is ever going to find there
was seduction. Is this saving clause not
inserted in the other clauses because the
court has a strong predisposition in the case
of a girl of tender vears to take a dark view
of the fact that intercourse was had at all?
This is an indicaticn to the courts that in a
case of that sort, if it can be established that
the girl was chiefly to blame, then they
chould let the accused off.

Althourh I must say I have not had any-
thing like the experience in the practice of
criminal law that the hon, member for Prince
Albert has had, it does scem to me extremely
unlikely, if the accused were in a position
to bring himself within a saving clause like
this, that the court would find him guilty
of seduction in the first place in relation to
a girl of 18.

Mzr. Diefenbaker: Why was this provision
deleted? It has been in effect, as the'hon. mem-
ber for Kamloops says, for 60 years. When
it was brought into effect originally it repre-
sented the viewpoint of the courts at the time,
and the common law, and had been followed
from about the year 1866. During the last
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25 wyears it has been the instrument on a
number of occasions whereby the jury has
been in a position to bring in a verdiet of not
guilty., After all, on the basis of equality
there cannot be any loaded dice as against
an accused on a charge such as this.

We go back to Lord Coke’s definition that
these are the easiest charges to lay and the
most difficult to answer. Anyone charged
with them, whether he is acquitted or not,
leaves the court with a stigma that does not
Ieave him with the years, This clause was
based cn the experience of many years, and
remains in the British common law and the
criminal law as well. The provision should
not be deleted from our code without the
utmost frankness, on the part of those who
would remove it, as to the reasons for its
removal. The removal of the provision will
make possible the conviction of those who
should be found not guilty.

Certainty, we should not widen the scope
so those who are morally innocent, though
physically guilty, will thereby be convicted.
If we wanted to widen the scope, then there
was nmo justification for the addition to
clause 138.
subsection 3 of section 138, there iz every
justification for the same type of subsection
in section 143. :

It oceurred to me, Mr, Chairman, that these
commissioners might have kept records when
they made the examination of the sections
in question, piving their reasons for the
changes. 1 have seen nothing to indicate
the reasons for these changes., 1 feel that
the committee of this house should be fully
advised; for vertainly on the basis of practice
in the courts changes such as these, while
they may appear to be advantageous at the
moment, usually have one resuli, namely
namberless appeals in order {o once more
re-establish  what the law is. That law,
having beoen established over a period of
B0 years, and having been dealt with by
various courts, ought not seriously to be
changed unless there is good reason for it

Mz, Fulion: May T say a further werd in
favour of the reinsertion of this paragraph?
I refer the minister to the authority of
Tremeear, fifth edition, at page 206, where
It iz sald:

Without consent there can be no seduciion.

8o you do lay a charge of seduction if
there has beeh conscnt; otherwise it is rape.
Therefore it is obvicus that there must be
the possibility of blame attaching to thz
female parly to the acf. I should think it
very possible that consent might be freely
given, and then a change of heart take place
and a cherge of seduction laid. It is not

{Mr, Diefenbaker.]
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easy for judges and juries to decide in these
cases, because this sort of offence is not
committed in public and we do not have the
opportunity of knowing exactly what went
on except what the parties say.

‘That, it seems to me, is the reason this
provision was put in, that if the acecused
could bring outside evidence of other actions
or any other evidence which would indicate
that the girl was not seduced, that in fact
she herself was largely responsible for the
position she subsequently found herself in,
that evidence would exonerate the man. That
was a sensible provision in the code before,
and it would be sensible to continue it in
the present revision,

Mr. Barneti: I rather hesitate {o interject
‘any remarks into this discussion but on
listening to it I fail to see why the protection
for the accused which my learned friends are
apparently seeking is not provided in section
131. I personally would like to have their
views as to whether section 131 does not in
fact provide the protection they are seeking,

Mr. Fulton: The explanation is very simple.

Mr. Garson: The suggestion which has been
meade by the last speaker is a good one.
Section 131 provides:

KNo person shall be convicted of an eoffence under
section 140, 123 —

Thzt is the one we are discussing here.
- upon the evidence of only one witness unless
the evidence of the witness is corroborated in a
material particular by evidence that implicates the
accused.

What I put to the hon. member for Kam-
;oops and the hon. member for Prince Albert
is this. Where you must have the lady in
the case in court testifying, and you must
have corroboration; and the court is of the
opinion that the evidence does not show that
as between the accused and the female person
the accused is wholly or chiefly to blame,
the court by applying ordinary common
sense will not find the accused guilty at
all in those cases where the fernale person
is of the age of 18 years.

Mr, Fulion: That is between 16 and 18.

Mr. Garson: At between 16 and 18 they
have reached that age of intelligence and
sophistication that it is not necessary o
refain this saving clause, subparagraph 3
in relation to them, but we should retain
it in these other cases under clause 138
where the female person is of more tender age
and where therefore the court does not know
but that she may have been imposed upon.
And we also should retain it in clause 145,
where the female person is in a position in
which the =accused might infiuence her
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because she is a stepdaughter or a foster
daughter, or a female ward, or an employee,
and so on.

In the olher case, where the female person
is not in a position to be influenced by the
accused and she Is of the age 16 to 18 years,
and her case cannot be proven unless her
‘evidence is corroborated, and if it appears
that on evidence she is chiefly to blame for
having given her consent to the intercourse
which took place, why then the court would
hold and should hold that it had not been
proven that the accused seduced her at all,
and it would acquit him. I would think that
the application to such a case of clause 143
is pretty nearly seli-evident.

Mz, Fulten: On the basis of the minister's
argument the gentlemen who drafted the
code in 1892 were pretty stupid, because
they put in a saving clause for exactly the
same purpose, As far as the minister’s arsu-
ment is concerned, section 131 is completely
inapplicable. While the evidence of one wit-
ness must be corrchorated in some material
particular, that materia! particular need not
relate to the question of whether or not
the informant was to blame,
particular might relate to the faet that the
accusced actually committed a sexual aet. That
is eorroboration in & material particular, but
that type of corroberation does not go in
any sense to the question of the blame or
otherwise of the informant. And it is that
aguestion that we are concerned with here.

Every argument used in justification of
keeping it in sections 138 and 145 applies,
it seems lo me, equally strongly with respect
to section 143, because the very nature of
seduction, as I have already peinted out on
the authority of Tremcear, requires consent.
If there is no conseni, then it is rape; yet
even though ihe girl consented there still
may be seduetion.

Mr. Garson: May I ask my hon, friend a
gucstion. We all know that the woman’s
consent has to be secured or the intercourse
is rape, and that where consent has been
secured fo the intercourse by reason of the
blandishments of the accused, then the case
is seduction; but surely, where the female
person involved is of the age of 16 fo 18
years in this present day and she does give
consent, and it appears that the female
person is sufliciently to blame that the court
would apply subelause 3 of clause 138 or
subclause 3 of clause 145, if the case were
being tried under those clauses, the court in
these circumstances iz not going to find the
accused guilty of seduction at all.

Mr, Fulion: The minister is misapplying
the clause, The clause does not say the

The material
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court has to be satisfied that the informant
is chiefly to blame, The clause only says
that if they feel the accused is not wholly
or partly o blame—

Mr. Garson; No, wholly or chiefly to blame,

Mr. Fulton: If they feel that the accused
is not wholly or chiefly to blame; that does
not mean they have to be satisfed that the
informant was wholly or chiefly io blame.
What the court is asked to considor or what
the jury is asked to consider is whether the
whole or part of the blame lies exclusively
upon the accused.

Mr, Garson: Not part of the blame. The
statute says whether the accused is wholly
'or ¢hiefly to blame. As a matier of ordinary
common sense, I suggest to my hon. friend
that where in these present days the lady
in the cage is from 16 to 18 years of age, if
it appears from the evidence that the accused -
was not wholly or chieRy to blame, the court
will find that the case has not been proven
beyond all reasonable doubt and will acquit
the accused without having to apply such
a subsection at all.

But those same considerations do not apply
where the fernale is of more tender years,
nor do they apply where the female is
employed by the accused or is a stepdaughter
or foster daughter and therefore in a posi-
tion to be influenced by him. In those cases
they require this saving clause.

With =l due respect to my hon. friend I
cannot imagine any court which was of the
cpinior on the evidence that the accused was
not wholly or chiefly to blame not acquitting
him, whether this clanse was in or not.

Mr. Falton: Thet is all very well. We are
each entitfled to our thoughts as to what the
jury would be willing to do. But we are
dealing here not with the probability or
possibility of what a jury might do under
any given circumstances; we are trying to see
under what circumstances a man will not be
found guilty of seduection.

Mr. Garson: My hon. fricnd has not stated
that correctly. It is not @ case of what the
court wil! find. The section reads, “the court
may find the accused not guilty.” 1 suggest
to my hon. friend that in relation to a femnale
person of the age 16 to 18 years they prob-
ably would find him not guilty if the accused
was not chiefly or wholly to blame.

Mr. Fulton: That is what they may prob-
ably do, but the fact that there was a direc-
tion by the judge to the jury that if they
considered the accused was not wholly or
chiefly to blame they might find a wverdiet
of not guilty would be a most powerful
influence on the jury. It would indicate to
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the jury that the man who was not wholly
or chiefly to blame was not necessarily guilty
of seduction, and the jury would act
accordingly, '

If we in parliamment feel that a man is
guilty of seduction of a girl between the ages
of 16 and 18 even though he may not be
wholly to blame, then I think we should put
that provision in. If of course we decide that
in the case of a girl from 16 to 1§ the ele-
ment of tender years enters in and therefore
he would not be guilty or not wholly to blame
provided other elements were present, we
leave it out. We have to make up our minds
what we think should be present in crder io
constitute the offence of seduction, and
whether partial absolution from blame should
or should not be a consideration in the minds
a jury in reaching their verdict. If we think
it should, then I believe we should put in a
saving clause. Personally I think we should
put it in.

Mr. Barneti: I was listening to this discus-
sion from the point of view of my learned
friends altholugh I am not in that category in
any sense of the word. It does appear to me
that under the ordinary usage of language
the word *“seduction” means that a person
is wholly or chiefly to blame, and that is the
offence which is set forth in this scction.
Unless the blame is proved, ihere is no
offence. With the saving clause in 131 I
feel that the zccused is adequately protected
in the situation that is described.

Mr. Montgomery; I think we should decide
what we are trying to do. A minute ago
an hon. member brought up this peoint. If
you are a judge holding court, what must the
prosecution prove in order to make out a
case? Where the male accused is 18 years
of age or over—that is point one—and seduces
a female of previous chaste character between
the ages of 16 and 18 years, the jury could
bring in a verdict of guilty when they were
satisfied that those elements had been proved,
Has the court any other alternative than
to find the accused guiliy?

Mr. Fullon: Has the jury any other alter-
native?
Mr. Montgomery: I am thinking of the court

as the judge and the jury. Have they any
other alternative?

Mzr. Garson: Having regard to the fact
that the essence of seduction is persuasion by
the accused of the fermale person to have
sexual intercourse with him, and that if she
is willing to have if without persuasion he
is not guilty, will my hon. friend tell us that
in a case in which the evidence showed that

[Mr, Fulton.]
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the accused was not wholly or chiefly to
blame there would be any likelihood of {he
jury finding him guilty of seduction?

At six ¢'clozk the committee took recess.

AFTER RECESS
The committee resumed at eight o'cleck.
The Depuly Chairman: Clause 143.

Mr. Fulion: 3r. Chairman, I do not want
to delay the committee unduly, nor indeed to
Gepart from the principle on which we agreed
vhen we first started consideration of this
nratter, which was to the cffcet that if any
section was coniraversial we would ask io
have it stand. However, I want to make one
more effort to try ic perzuade the minister
and the committee that there is validily in the
point T am making in connection with clause
143, and that the provision regarding the
eguality of blame showld be maintained in
this section as it has been in elauses 138
and 145.

I am not going to rehearse all the argu-
ments we went over before dinner regarding
the necessity of retaining that provision on its
merits, but T want to put this point to the
minister now, He has said it is felt that it
is mot necessary to reiain this provision be-
cause one of the elements of seduction is per-
suasion, and therefore it iz advanced as a
defence to a charge of seduction that the in-
formant or seducee, if that is the right word,
was partly to blame, having led the accused
on, and therefore the jury would not convict
the accused, )

‘T want to put this before him, that at the
present time there are fhree sections of the
Criminal Code in which it is specifically
provided that the judge may direct the jury
that if they feel the accused was not wholly
or chiefly to blame, then the jury wmay bring
in an atguittal. But what happens if you
take that provision out of the section dealing
with seduction between the ages of 16 and
187 It is left in with respect to the girl
under 14. It is left in with respect o a
ward, foster child or employee; and I believe
a judge could very properly tell a jury that
parliameni had decided, in regard to the
question of the guilt or innocence of an
accused on a charge of seduction, that it is no
longer to be up to them to consider whether
1he seducee had been co-operative, or whether
the seducee, informant or accusant was in any
way responsible, or whether any element of
blame attached te her, because parliament
has takern that ouf of this section.
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In other words, partiament has decided it '

will not be relevant for a jury to consider, in
arriving at their verdiet, whether there is
any element of blame or co-operation on the
part of the informing person whose seduction
is alleged. 1 believe a judge might very
properly say that to the jury, and therefore
the jury would not be allowed io consider
whether there was any element of respon-
sibility attaching to the girl beiween the ages
of 16 and 18 who was said to have been
seduced, by the very fact that we removed
this equality of blame provision from this
seciion while leaving it in two other sec-
tions. We are in efiect enacting a law which
will make it incumbent upon judges fo iell
juries they do not have to consider that
aspect of the matter in deciding whether an
accused is innocent or guilty.

Mr. Garson; Mr. Chairman, I have tiried
hard to see the point of view which has been
expressed by the hon, member for Kamloops,
but what 1 eannot understand is this. Where
the charge is seduction, in that the accused
by blandishments has secured the consent of
the lady to intercourse; where the lady is
between 16 and 18 years of age, and the crown
js unable to prove by the evidence that the
accused is wholly or chiefly to blame it can-
not prove the charge of seduction and the
insertion of a saving clause of this kind would
thercfore be of little use to the accused in
such a case.

My, Fulton: They are not going to have to
prove that in the absence of a saving clause.
All they have to prove is that seduction has
taken piace.

Mr. Garson: One thing my hon. friend must
remnember is that quite apart from this saving
clause he is discussing, whether a charge of
sediiction or any other criminal charge is laid
against the accused, it is an clementary point
that the crown has to prove the guilt of the
accused beyond all reasonable doubt. The
hori. member knows that. That is the AB,C
of criminal Iaw.

If the crown is able to prove the accused's
guilt in seducing a girl 16 to 18 years of age,
then I, for my own part, cannot see of what
vee it would be to the accused fo have in the
clause of the code relating to him a subsec-
tion which provides that where the accused
is charged with an offence under this heading
the court may find the accused not guilty if
it is of the opinion that the evidence does not
show, as between the accused and the female
person, that the accused is wholly or chiefiy
to blame,

I would point out to the hon. member that
this clause is of no help to him, because if the
crown cannot show that he is wholly or chiefly
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to blame they will not get a conviction in the
first place; they will not be able to prove an
offence of seduction against him beyond all
reasonable doubt.

T am sorry, Mr, Chairmean, to belabour this
point at such great length and I would be
more than glad io agree with my hon. friend

.if I conscientiously could, but it seems to me

the commission is drawing a distinetion he-
tween 2 case on the one hand such as we
have been discussing, of a man who is charged
with seducing a girl between the ages of i6
and 13, end on the other hand the case of a
man charged with seducing a girl from 14 to
16 years of age, that is of more iender years,
or seducing an emplovee, a foster child, or a
ward whe is under his influence. In the
second case, where the accused is in a position
to influence the girl because of her tender
years, or because she is dependent upon him
in some fashion, ihen “c_he natural disposition
of the court, I believe, and the natural reac-
tion of any of us, were we on the jury, would
be to deal pretty severely with an accused
person. We would say, “You had no business
having to do with this young girl,” and we
would be inclined to be unduly severe with
him unless therc was some saving clause in
the law such as clause 138 (3) or 145 (2).

For my own part, if I were on a jury my
attitude would be very different in relation
to a girl between 16 and 18 years of age, if it
eppeared from the evidence that to use the
language of these subclauses 138 (3 and
145 (), “the accused was not wholly or
chiefly to blame” and, as there are only two
parties lo this intercourse, if he is not chiefly
or wholly to blame, then she is the one who
is chiefiy or wholly fo blame. In that case I,
for one juryman, would not convict him in the
first place. My hon. friend says that he
wants this clause put in to protect the accused,

Mr. Fulton: Mot to protect an accused, but
to protect an accused who is not wholly to
klame. .

Mr. CGarson: All right; to protect an
accused who is not wholly to blame. Let us
suppose that the accused commes into court,
and that it is a very doubtful case in which
there is a grave question as to whether it
can be proven. If 1 were acting for him I
would rather battle it out upon the ground
that the crown had not proven his gnilt
beyond a reascnable doubt, apart altogether
from this clause. But if this clause or this
seetion is in, and if this is what my hon,
friend is going to rely upon to protect the
accused, then in order to bring himself
within this claunse, since it is in the law, he
must show the court that the evidence before
the court does not indicate that the accused
is wholly to blame or chiefly to blame.
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Suppose you start submitting such a direc-
tion to a jury whose members already are
having a hard time to decide on the main
issue as to whether the accused is guilty
beyond a reasonable doubt. Then while they
are weighing this evidence you come along
and say, “In addition to this problem of
having to decide whether he is guilly beyond
a reasonable doubt, there is another clause
which you must take into accouni. In the
main case you have to decide whether he
is guiliy beyond a reasonable doubt, but
under this clause you must decide whether
or not the evidence shows that the accused
is chiefly or wholly to blame.”

In a case in which adult people are par-
ticipants in this sexual intercourse, it seems
to me that the addition of a clause of that
kind does not clarify the issue at all. Ii
obscures it. That was the view of the com-
missien, and this is the clause which came
from the commission. None of the commit-
tees and legislative bodies that have con-
sidered it up to the present {ime have seen
fit to change it, For my part, I do not think
it should be changed, notwithstanding the
strong pleas that have been made by the
hon. member for Kamiloops and the hon.
member for Prince Albert.

Mr., Fulton: I will have one more go at
it and thai is all, What would the minister
say with respect to the propriety of a judsge
saying this to a jury: “Seduction has been
established. The age of the accused has been
established =as over 18. The age of the
seduced person, a female of between 16 and
18, has been established. Gentlemen, it is no
part of your responsibility to consider
whether or not the conduct of the fomale
person was in any way blameworthy, because
parliamenti has taken that clause out of that
section. Therefore do not direct your atten-
tion at all fto what her conduct was. That
is no longer relevant o the question of
whether or not the offence has been com-
mitted”?

Mr. Garson: On the point that has been
raised, may I say this. If my hon. friend
has the volume with the Criminal Code there
he will find in it the Interpretation Act,
chapter 1, section 21, subsections 2 and 3:

2. The amendment of any act shail not be deemed
io be or io invoelve a declaration that the law under
such act was, or was considered by parliament to
have been, different from the law as it has becomne
under such act as so amended.

3. The repesl or amendment of any act shall not
be deemed io be or to involve any declaration
whatscever as to the previous state of the law,

Mz. Diefenbaker: That does not apply
there, I submit with due respect.

Mz, Carson: I suggest that il does apply.

[Mr. Garson.]
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Mr. Diefenbaker: With due respect, I sub-
mit that it dees not apply.

Mr, Garson: The only diffieulty that might
arise is not with regerd {o what was done
to the law as it previously was. My hon,
friend, in relation to the law as established
by Bill XKo. 7, might perhaps be able to
emphasize that becausz there was a saving
clause of this sort in clause 138 and in clause
145 but not in clause 143, there was no saving
clause in clause 143. But what of it? The
crown still has {o prove the accused guiliy.
Moreover, I do not think the hypothetical .
case which he has posed has any reality. My
hon. friend says that if seduction has been
proven the judge will say so-and-so. My hon,
iriend knows that when the judge charqges
the jury in a case of this sort, he does not
wait until they have broughti in a vordiet of
guilty of seduction as charged. The judge
charges the jury on the evidence which has
been adduced and which is before the jury,
and he charges them before they retire to
consider their verdict,

Mr. Fulton: All right; T will change my
words and say, “In considering whether or
not there has been seduction, do not address
your minds to whether or not the conduct
of the female party was blameworthy”.

Mr. Garson: I do not see how he eould
possibly talte that attifude. As T said a
moment ago, apart from this section alto-
gether it is the responsibilily of the crown—
and this is the A, B, € of criminal law—
to bring home to the accused his guilt as
charged beyond a reasconable doubt. If there
is any substantial amount of joint guilt upon
the part of the lady in guestion, then the
judge has to charge the jury in respect of
that evidence,

In any case where the accused was not
wholly or chiefly io blarme, within the lan- -
guage of this clause my hon. friend is advo-
cating, there is in my view a very
small  probability indeed that in these
modern times the jury would ever hold
the accused guilly; because they would say,
Y“This young lady got exacily what she was
looking for and we are not going to hold
that, beyond a reasonable doubt, the accused
is guilty of the offence of seduction”.

Mr. Fulton: I think the minister is resting
his case upon a hope rather than anything
else.

Mr, MacInnis; Mr. Chairman, I wonder
whether a lay person might express his opin-
ion on this matter. It seems to me thah
under this section, the previous character of
the female is taken into consideration. The
section says “of previously chaste character”.
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The assumpiion then is that there is no
assistance to the other party in the act. 1If
the judge and jury do not find the person
wholly guilly of seduefion, then they have
to begin to weigh to what extent the other
party is guilty. It seems to me that under
such eircumstances—if it was a matter of
percentage and they sald she was only 15
per cent guilty and he was 85 per cent guilty

—they would not say, “We will have {o find

that he is guilty”. What they would say
is that she assisted in the act, however little,
and consequently they would not find the
male person guilty in that case, With my
little knowledge of the law I think the charac-
ter of the woman concerned must be con-
sidered: and if she was of previously good
character, we cannot assume now thal she
was anything else. :

Mr. Fulton: What abont sudden impulse?

Mr. Maclnnist I do not know as much
abont that as the hon. member,

The Chairman: Shall the clause carry?
Mr. Fullon: On division. '
' Clause agreed to.
" Clauses 144 to 149 inclusive agreed to.
On clauze 180—0bscene matter,
Mr. Knight: Mr, Chairman—
NMr, Yulton: Clause 150 is to stand.

Mr, Garson: I might =zay to the hon.
member for Saskatoon that there was an
understanding that certain sections in which
cortain members were strongly and deeply
interested would be set over, and I think
there was general agreement that this was
one of them. I know the hon. member for
Kamloaps gave me notice some meonths ago
that he wished this clause to stand.

Clause stands.

Clauses 151 to 153 inclusive siand.
Clauses 154 to 157 inclusive agreed to.
On clause 138—Indecent acts.

Mr, Cameron {Nanaimo}: Mr, Chairman, I
do not know if I am geing to be exactly in
order, but on this clavse I want to speak
with regard to something which tock place
in British Columbia, and in which either this
section or the next one apparently was
invoked. I am referring to the charges that
were laid and the trials and convictions that
took place involving the Doukhobors in
British Columbia. I have here the charge
as read to the accused in Jubilee labour hall
on September 10, 1953:

You are charged that on Wednesday, September 9,
at Perry’s Siding you unlawifully and ingdividually
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did knowingly do an act Likely to make a juvenile
delinguent, to wit did expose your naked body In
the presence of a child or ehildren contrary te the
form of statute in such case made and provided.

I gather that particlar charge was laid
under section 33 of the act relating to
juvenile delinguents, but at the same. time
the prosecutor announced that a further
charge was going to be laid under section
205 of the Criminal Code, which is the see-
tion we are nnw dealing with. I gather that
it must have been laid because the penalty
for an infraction of scction 33 of the act
relating to juvenile delinquents iz only iwo
vears, and these people were given three
years.

1 am net even sure exactly how the pre-
siding magistrate arrived at bis authorily to
impose such a2 savage senience because,
unless the penalty has been increased, the
sectionn of the Criminal Code with which we
are now dealing only entails a maximum
punishment of six months on summary con-

vietion. My legal friends can correct me if
I am wrong.
" Mr, Garson: I think I can clear up my

hon. friend’s point. I think he would find,
if it were possible to examine the charge
sheets, that the charges were under section
205A of the present Criminal Code, which
covers parading while nude. It reads as
follows:

Every one is guilty of an offence and liahle upon
sumimary econviction to three years imprisonment
who, while nude,

{a) is found in any public place whether alone
or in company wiih one or more other persons who
are parading or hzve sassembled with Intent to
parade or have paraded in such public place while
nude ...

Mr. Knowles: That would be clause 159 of
the bill now hefore us.

Mr. Cameron (Nanaimao): I must admit that
1 have not seen the charge sheet, buf the
charge I guoted is as it was reported at the
trials in Jubilee labour hall. It is quoted
here as being the charge that was laid
against them, and it does not indicate that
it was section 205A alone that was invoked
because it says quite distinetly that they
unlawfully and individually did knowingly
do an act likely to make a juvenile delin-
guent. Obviously it must have been the
provigions o©f the act relating to juvenile
delinguents that were invoked at least in
part, and it is that to which I wish to draw
attention.

I know cuite well, of course, that it is no
responsibility of the Minister of Justice, but
I do think some atteniion should be called
to what is really a distortion of the infent
of an act; because I think everyone wiil
agree that to twist the sort of nude parading
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that the Doukhobors have done into an act
likely to contribute to juvenile delinguency is
a very grave distortion of the actual intent
of the legislation and certainly a distortion
of the actual possible effects of that parade.
I think it shows a wvery cavalier attitude fo-
ward legislation that such a far-felched
charge should have been laid.

I also think the magistrate who imposed
these savage sentences should be subject io
some rebuke from some authority. I do not
know what authority is the appropriate one,
but ceriainly it was a savage sentence to
impose for a nude parade which, after all,
was more or less a nhuisance, That was all
it was; and the very fact that the authorities
have repeatedly drawn attention to these
nude parades and given them a nuisance
value has, I think, created this situation.

On that occasion the magistrate termed
these pecple whom he was sentencing o
three years in prison vicious enemies of
society. They may be on some other count,
but I submit that fo call these poor, mis-
guided and obviously psycholegically un-
balanced creatures vicious enemies of society
beczuse they offend sgainst our sense—our
aesthetic sense, I suppose; that is probably
their greatest offence from what I have
heard—is something that I think the govern-
ment should take some notice of, particularly
in view of the fact ihat there are a number
of other circumstances in connection with
these cases which indicate that there has been
quite widespread disapproval of these court
actions. .

1 have, for instance, a news report from
Castlegar dated September 18, indicating that
the Castlegar and district chamber of com-
merce has strongly backed the action of Mr,
D. W. Waldie, membor of the Doukhobor
consuliative commitiee, who resigned as a
protest against what he considers this mis-
gnided action on the part of the authoriiies
in British Columbia,

The Deputy Chairman: Order. I do nol
want to interrupt the hon. member's argu-
ment. In so far as he iz discussing the
penalties and the crimes covered by the see-
tions under discussion I would net want {o
restrain him in any way, but there is a rule
of procedure in the house which makes it
out of order to make adverse eriticism of
judges and persons in such positions, I
think the hon. member can most likely
make his point without either reading other
people’s  criticisms  or himself offering
criticism of 2 member of the bench.

Mr, Cameron {Nanaimel: What is the rule
that prohibits adverse criticism of judges and
magistrates?

{Mr. Cameron (Nanaimo).]
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The Deputy Chairman: Citation 305 of
Beauchesne's second edition, which reads:

All references to judges and courts of justive angd
to personages of high officlal station, of the natyre
of perzonel sttack and censure have always been
considered urparlizmentary, and the Speakers of
the PBritish and Canadian houses have alwavs
treated them as breaches of order. e

Mr, Cameron (Nanaimol: I was making no
personal atiack on this magistrate. 1 go
not know him from a bale of hay. But I
am’ makirg a very determined and, I hope,
vigorous attack upon his actions on the hencn
in this particular case. )

The Deputy Chairman: That is what I am
afraid the hon. member cannot do. With
respect to the powers given 10 a magistrate
or judge under this act, the hon., member
certainly has full right to say that the per-
missible penalties are too high; but the way
in which 2 judge exercises his discretion can,
as I understand it, only be discussed in the
house upon a substantive motion leading to
his removal, or sornething of that nature,

Clause agrezd io.
Clause 159 agreed to.
On clause 180--—Cuousing disturbance.

Mr. Winch: There is a question I should
like to ask in connection with this clause,
Mr. Chairman. I hope the minister does not
mind, but since I am not a lawyer I have
to ask guestions In order to undcerstand this
act. This clause says that everyone who, not
being in a dwelling house, causes a disturb-
ance in or near a public place by being drunk
is guilty of an offence that is punishable on
summary conviction. The fact that this pro-
vision is in the bill, I take it, means the
federal governiment has jurisdiction in that
connection.

I have seen the Ontaric liguor permits,
although I have not one myself, and on the
opening page it is stated that it is an offence
to permit drunkenness in your own horme,
or your room in a hotel. That rather
intrigued me, so I checked up with the
Ontario act, which I now have in front of
me; and I find under section 88 of the liguor
conirel act the following:

Mo person shall,

{a) permit drunkenness to take place in any house
or on any premiszes of which he is the owner, . - .

(b) permit or suffer any person apparently under
the Influence of Heuor to consume any liguer in any
house . . .

{c} give any liguor to any person apparcntly
under the influence of liguor.

I believe the minister understands my
point. I should like to know where the actual
jurisdiction lies, or is there a dual jurisdie-
tion? How -does it happen that there is
one section in the Criminal Code creating a
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federal offence, and apparently the province
of Ontario can deal with drunkenness in a
person's own home?

Mr. Garson: The hon. member has asked
a rather difficuli guestion, not in connection
with criminal law but constifutional law.
1 hope he will forgive me if my reply is not
ioo comprehensive.

In our federal system the powers of
government are divided between the federal
government at Ottawa and the provineial
governments. The British North America
Act, in section 91, sets out those subject
matters of legislation which are assigned to
the jurisdiction of the federa! parliament.
in section 92, and in other sections with
regard to agriculture and edueation, those
powers which are assigned to the provineial
legislatures are set forth. One of the powers
assigned to the federal parliament is that of
passing laws in relation to crime, and it is
pursuant to that power that the federal
Criminal Cede, which we are now con-
sidering, is passed.

Amongst the other powers which provineial
legislatures have i¢ that of passing laws in
relation to property and civil rights, Since
the liquor traffic of a province has to do with
property and civil rights, especially when it
is under government control, the provincial
legislatures have exercised that ‘power to
pass laws relating to the sale by provineial
governments of spirituous liquors. The rule
is that whera, as sormetimes happens, a con-
flict develops between a law passed by the
federal parliament clearly pursuant to its
pewers on the one hand, and a law passed
by a provinclal legislature elearly pursuant
to its powers on the other, the federal law
takes precedence.

If the hon. member will examine the sec-
tion he has been quoting, where the provineial
liguor law says that a man shall not consume
certain liguor in his own dwelling, he will
see that it is liquor sold by that provincial
government--—

Mzr. Winch: The section does nof say he
shall not consume liguor, but that he shall not
be drunk in his own home.

Mr. Garson: I was going to deal with that.
The hon. memhber said that he should not
consume liquor under ceriain circumstances;
and the only kind of liguor that most provin-
clal Mguor systems are interested in a man
not consuming, because their business is sell-
ing liguor, is liguor which they do not sell.
That would be home brew, or liquor imported
from another provinee.

These provisions creating erimes or guasi-
crimes are passed lawfully by the provincial
legistatures as heing ancillary to the adminis-
tration of the liquor laws of the province,
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Where a conflict does develop of a nature
which has not previously come before the
couris, no person is really sure—although
lawyers may have opinions—as to which
of the two conflicting laws will take prece-
dence until that particular question has been
decided by the courts.

In this clause to which the hon. member is
referring we have prohibited drunkenness
in a public place or outside of the home. We
have not prohibited drunkenness in the home,
niot I thin%k because we have ng power io
gay that drunkenness in the home would be
a crime but because we have not thought it
appropriate to say that a man may not be
drunk in his own home. The fact that we
have not so0 legislated is not an indication that
we have not the power. It is an indication
of the way in which we have exercised the
power we have,

Mr. Winch: That is the very point I wanied
to raise. I believe the minister has explained
it, because provinces do legislaie with regard
to liquor and drunkenness. In view of the
fact that under clause 160 of this bill we
are also legislating on this subject, I was
inierested in knowing where the precedence
lies. Under which legislation, provinecial or
federal, would any charges be laid?

As the minister noted, I was inferested
in the Ontario act. Section 88 is not particu-
larly related to the consumption of liguor, but
savs that no person shall permit drunkenness
to take place. There are three subsections to
it. I know there is a great deal of inierest
in royal ecomumissions angd investigations of
changes in the liguor acts of the various
provinces. As we are now amending the
Criminal Code I was interested in knowing
just where the jurisdiction lies; and when both
federal and provincial laws relate to the same
thing, under which act are the charges laid.

Mr, Garsoen: The laws we pass in this par-
lizment in relation to crime—ihat is, the
Criminal Code—are all administered by the
provincial authorities, because one of the
subject matiers of legislation which falis
within their jurisdiction is that of the
administration of justice, which includes the
enforcement of law,

KNow, while I am not very well acguainied
with criminal law enforcement I would
anssume that when a given set of facts comes
before the erown prosecutor for prosecution
he would examine these points and reach an
opinion as itc whether it would be more
appropriate o charge the accused under the
Criminal Code or under some provincial
sfatute. If he is charged under a provincial
statute which is beyond the powers of, or
as we say in law, is ulira vires of the pro-
vincial legislature to pass, then the accused
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coming into court can say in reply to the
charge against him, “Apart from the gquestion
of whether my actions fall within this section
of the provincial law under which you are
charging me, I say that the law itself is
beyond the powers of the provincial legisla-
ture to enact, It is unconstitutional and
vold, and therefore you cannot charge me or
any man under it”,

I cannot bz more detailed than . that
because I think it would be most inappro-
" priate for me, as the Minister of Justice for
Canada, to be expressing opinions in this
house with regard to any statutes of any of
the provinces of Canada.

Mr. Mclvor: Is there any place where it
is lawful for a man {o gef drunk?

Mr. Neshitt: The House of Commons.

Mzr. Fulton: The House of Commons is
absolutely privileged in that regard.

Mz, Winch: I have an idea that is & eivil
right.

Mr. Jchnsten {Bow River): Is clanse 160
an old section or a new one?

#r. Garson: No, it is not new.

Mr, Johnston (Bow River): Is it new in any
part?
Mr. Garzon: No, I do not think so.

Mr. Johnston Clause 160
reads in part:

Everyone who

(&) not belng in a dwelling house causes a dis-
furbance in or near a puklic place,

" {1) by fighting, screaming, shouting, swearing,
slnging, or using insulting or chscene language,

s guilty of en offence punishable on summary
conviction.

I can understand how fighting, sereaming,
shouting, swearing and so on might cause a
public disturbance. Let us take the Salva-
tion Army. They may be singing on the
street corner which may be near a public
place, and in the opinion of some people that
might be a disturbance. Could that come
under this clause?

Mr., Garson: In reply to my hon. friend's
question may I say this. First of all he
wants to know the derivation of this clause,
how much of it is new and so on. This
present clause that we are considering com-
bines section 222 () of the present code and
certain provisions of the vagrancy section,
238, which properly relate to disorderly con-
duct. The addition of the word “fghting”
has made it possible to drop the present
section 100 which deals with an affray; and
in view of the new definition of public place,
the enumeration of the places in which the
conduct covered by the section is prohibited

Mr. Garson.]

{Bow River):
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has become unnecessary, so that this is a
combination and condensation of & number
of sections in the presen! code,

Now, with regard to the second part of
my hon. friend's quesiion, as to whether and
under what circumstances singing would con-
stitute a disturbence within the meaning of
this clause, I would say that in real life the
way these prosecuiions start is that some
person gels guite displezsed and angry over
a commaticn of this scrt. If he is angry
enough he goes to the police station and says,
“Poes a peaceful man like mysel! have to
put up with this sort of thing”? 'The police
officer takes down the particulars; and if it
were, as my hon. fricnd suggests, the Salva-
tion Army I think probahbly the charge would
not be laid. If on ithe oither hand it were
a party of ten or i{welve gentlemen, each of
whom had drunmk sbout half a botile of
whisky, and they were singing obscene
songs outside, I should imagine they prob-
ably would iay a charge.

Mr. Jolinston (Bow River): Would that much
do it?

Mr, Garson: I do not know whether it
would, I am sure, Tne question as to
whether a man has commiited an offence has
to be proven by the facts in each case adduced
in evidence before the ecourt.

My. Nesbhiti: I have a guestion with regard
to clause 160 {a) (ii) which reads:
Every ohe who

(a) Not being in 2 dwellng house vauses a dis-
turbance in or neat a public olace,

(ili) by impeding or molesting cther persons;

Then (o)
loiters in a public place and in any way obstructs
perzons who are there:

Since molesting other persons seems to be
very well covered by paragraph (a) {id,
which deals with impeding or molesting other
persons, I am not clear with respect to para-
graph {(¢), which deals with two types of
offences. It speaks of *loiters in a public
place and in any way obstructs persons who
are there.,” In other words, is loitering in a
public place an offence by itself, or do you
have to loiter and obstruct persons who are
there hefore you are guilty of an offence?

Mr. Garson: 1 think a careful reading of
this paragraph would lead one to the view
that clause 160 (¢) covers loitering and
obstructing. It is a different offence, really,
from 160 {a) (ii)

Mr. Mesbiti: 1 wonder what the actual dif-
ference is between {a) {ii), impeding and
molesting and (c) which fs obstructing, and
whether loitering by itself would be a0
offence as the old vagrancy charge used to be
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Mr. Garson: No, it is something more than
mere loitering. A very slow window-shopping
expedition is in itself just loitering, but the
offenice under 160 (a) is loitering and obstruct-
ing at the same time, and I would judge a
more continuous offence than impeding or
molesting, which could be just a single act
of impeding or meolesting. .

Mr. Neshitt: It is a continuing offence.
Clause agreed fto.

On clause 161 — Obstructing  officiating
clergyman,

Mr. Knowles: Some of the wording of this
clause is rather wide, T refer particularty to
161 {2) which reads:

Every one who wilfully disturbs or jnterrupts an
asgemblage of persons met for religions worship
or for a moral, social or benevolent purpose is
guilty of an offence punishable on summary
conviction.

I read that in association with some of the
other parts of the clause, and to me it leaves
it rather wide open as to what disturbs such
an assemblage. The reference is not merely
to a religious gathering where one may expett
a certain amount of solemnity, quiet and so on.
What about a political meeting or a session of
the House of Commons, and so on? Does it
not go rather far? :

Mr. Garson: I would not say so. There is
no change in this law, This clause Is a
combination of sections 199, 200 and 201 of
the present code, and there is no change in
the law. It has been on the statute bocks
for many vears, and as a matter of fact 1
think it iz seldom invoked,

Wr. Enowles: The fact that it has been on
the statute books for many years does not
necessarily make it good. The minister says
that it is zeldom inveoked. Should we retain
Jegislation which does not seem to have any
usefuiness?

Mr. Garson: I would not agree that a clause
that may not be invoked very often hut which
would be needed badly when it did have to
be invoked should be done away with., We
are fortunate that we do not have {o invoke
it, but I would think any person who disturbs
or obstructs a religious meeting should be
considered as doing an improper act.

Mr. Knowles: I think there is a distinetion
that can be drawn between religious and
other meetings. This clause goes far beyond
religious meetings. Subsection 3 refers to
everyone who, at or near a meeting referred
1o in subsection 2, wilfully does anything that
disturbs the order or solemnity of the meeting.
Tt might De a political meeting held in the
eonstituency of Marquette at which the Minis-
ter of Justice was speaking.
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Mr. Garson: I thank my hon. friend for
the compliment in regarding that as a moral
or benevoleat meeting.

Mr. Knowles: I cannot guite determine
whether it would be moral, social or benev-
olent. In any case I hope it would not he
immoral, anii-social or malevolent. If any-
one at Shoal Lake or somewhere up in that
part of Manitoba wilfully did anything that
disturbed the order or solemnity of a meeting
being addressed by the minister, he would
be guilty of an offence punishable on sum-
mary conviction. I confess that if I happened
io be at a meeting at Shoal Lake at which
the minister was speaking it would be very
hard for me not to do something which would
disturb {he order or solemnity of the meeting,
and I am sure the minister would not want
to crack down on me. He would probably
be glad 1 was there to brighten up the
meeting for him.

Mr. Abbolt; I am not sure that that would
do it. :

Clause agreed io.
On clause 162—Trespassing at night.

Mr. Fulton: I do not propose to be an
expert in this particular matter, but it has
been represented to me that this section,
whether deliberately or by accident, does
embody to some extent the old common law
offence committed by peeping Toms., I have.
a note here to the effect that up to 1949 the
offence of peeping was generally considered
to be a common law offence; but then in the
case of Frey ». Frederuk—I am sorry 1 do
rot have the reference—its status as a
common law offence was denied.

I am told that the commission’s draft,
amended by ihe special committee of the
Louse last year and now incorporated in this
Lill, just covers the common law offence of
trespassing. Clause 162 created an offence
very similar to trespass, It reads:

Every cne who, without lawful excuse, the proof
of which lies upon him, loiters or prowls at night
upen the property of another person near a dwel-
ling house situated on that property s guilty of an
offence punishable on summary conviction.

The point which my informant makes is
that we should no longer just try to codify
the old common law offence of peeping on the
baszis of trespassing, when it has been decided
that peeping is not actusally a common law
offence and does not have any status under
our Criminal Code. In other words, if T read
this note correctly what is suggested is that
if the offence of peeping is intended to be
covered, it must be covered far more speci-
fically than is done by this section.
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Merely to introduce a section which makes
it an offence i{o loiter or prowl doss not by
inference or in any other way make it an
offence 1o carry on the act of peeping while
you may be loitoring or prowling. It secms
to me that if it is intended to cover the
offence of peeping we must be far more
specific than we are in this section, partic-
ularly since the peeper may not stand on
the lot on which the dwelling house into
which he is peeping is situated. He may
stand on a back stree{ or another lot from
which he ecan obtain a view, or he may stand
even further off than that and use a pair of
glasses or binoculars.

As I have said, I am not an expert either
in the technique of committing the offence
or in the law regarding it. That is the note
which I have received and it seems fo me
to have some substance. I shall be glad if
the minister will say whether it is considered
that this section effectively covers the cffence
of peeping.

Mr. Garson: It was intended that it should,
upon the view that in most cases it would
not be possible for the peeping Tom to
look inte a2 window or that sort of thing
unless he had come on the ground of ancther
and was loitering or prowling there near
a dwelling house. In the special commitiee
of the House of Commons the majority, which
were concerned that they should not create
a new offence that would make a criminal
out of every petly trespasser, said thaf the
man had to be loitering or prowling near the
dwelling house. If he simply crossed the
edge of a marn’s farm or the corner of his
lot it would not he an offence under this
section.’

We gave a good deal of thought to this
section. I think it will cover most of the
offences at which it is directed; and in those
cases where it does not, one wonders whe-
ther the offence could be covered without
creating more injustice than would result
from the offence not being covered. The
difficulty in framing a clause of this sort is
that of making it apply to the man who
is guilty without running the danger of
implicating people whe are innocent.

Mz. Fulton: What would be the difficulty
in defining the offence of peeping and making
it an offence rather than the act of loitering
or prowling? It is the peeping, the logking in
which is offensive. Trespass is something
that is punishable quite separately. Surely
it is the peeping that is the offence.

Mr. Garson: I am {old that one practical
difficulty that came up in the committee was
that you cannot always get the peeping Tom

[Mr, Fulton,])
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in the act of peeping. One may suspect he
is there for that purpose, but when one
goes out to apprehend him and he hears one
coming, he is just loitering when onec comes
up o him, If possible we want a eclause
that is effective and that can be administered.
We have tried o draft it to apply to the
likely facts, which are that one comes up
to this echap and he hears a rustle or a
noise of the person coming to apprehend
bim, &nd he is suddenly just there looking
around, smelling the chrysanthemums,

Mr. Knowles: I wonder if the minister
would comment on clause 182 on anocther
basis. Do I Interpret it correctly, that this
is another case where conirary to the usual
practica the onus is on the accused? The
section reads: )

Every one who, without lawful excuse, the proof
of which lies upon him-—

Mr. Garson: That was put in {o protect the
accused, The commnittee spent an amount of
time upon this short clause which was really
out of propertion to iis importance, in some
resperts, in order to cover this gquestion of
peeping Toms. We did not want to adopt
a law that would be very unjust to innocent
people, and we agreed we would limit its
application {c those lurking or prowling near
a dwelling house, and that it would not even
apply if the man found there had a lawful
excuse,

Of course, when it comes to giving a Iaw-
ful excusze the evidence of that is entirely
in his possession. I we were o say that
the crown had to prove what this Iawiful
excuse was you might as well wipe out the
section entirely, because the crown would
have no rmeans of proving it. All that would
happen in a case of this sort, if a person were
found leitering or prowling near a dwelling,
he could clear himself by showing that he
had a lawful extuse for being where he was.

Mr. Knowles: He would have fo produce
the chrysanthemums?

Mr. Garson: Yes.

Mr. Hehn: I was wondering if that would
not be covered in clause 159, which reads as
follows:

{1} Every one who, without Jawful excuse,

{a) is nude in & public place, or

{o) is nude and exposed to publie view while on
private property, ...

That deals with the main purpose oi peep-

ing Toms.

My, Garson: I believe my hon. friend has
got the wrong end of the equaticn, It is not
the peeping Tom who is nude whom he is
looking for on private property.
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Mr. Knowles: Apparently clause 162 is
directed against the peeping Tom and clause
159 is directed against Lady Godiva herself.
However, before we leave this clause 1
wonder if I may be permitted to ask onhe more
question with regard to clause 161, subsection
(2 which reads:

Every one who wilfully disturbs or interrupls an
assemblage of persons met for religious worship
or for a moral, soclal or benevolent purpose is
puilty of an offence punishable on sumMmMAary
convigtion,

s there not likely to be a conflict between
that and the cireumstances covered by what I
believe is known as Bill No. 38, which was
passed this year by the Quebec legislature?
If & peace officer in the province of Quebec,
under the authority of that legislation, wil-
fully disturbed or interrupted an assemblage
of persons met for religious worship, what
would happen? For example, supposing such
an officer disturbed or interrupted an assem-
blage of Jehovah’s witnesses. What would
happen then? .

Mr. Garsoni Why would an officer be
interrupting or disturbing them?

Mr. Knowles: He might be interrupting or
disturbing them in pursuance of his duty
under that Quebec law, and at the same time
ne might run foul of this clause in the Crimi-
nal Code.

Mr. Garson: 1 am not tco familiar with the
provisions of the Quebec law, but T must say
that offhand 1 cannot think of any circum-
stanices under which, in carrying out the
Quebec law, he would find such action neces-
sary. '

Mr. Ferguson: Does this law distinetly =ay
that an officer has no right to interfere? Is
that a federal law?

Mr. Garson: Yes, this is the law we are
discussing.

Mr. Ferguson: Is it a fact, if this clanse is
passed, that under the federal law a pedce
officer will not have the right f{o interfere
with a religious organization? According to
the minister’s interpretation, is that right or
wrong? let me have your interpretation of
the laws you are drawing up. You are
making them.

Mr., Garson: I am not.

Mr. Ferguson: I am asking the Minister of
Justice for an interpretation.

Mzr. Carsom: It is wvery clear from the
provisions we are considering here thal the
application of this subsection is confined to
those who wilfully disturb or interrupt.
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Whether T would apply that to a peace officer
engaged in the discharge of his duty is
another question entirely. I do not think—

Mr., Fergusen:t It iz this question. It is
not another question. )

Mr. Garson: I think I have the floor at
the moment,

The Chairman: Order,

Mr. Garson: As I was saying, clause 161
() is confined in its application to those who
wilfully—

The Chairman: May I remind the minister
that we are discussing clause 162, not clause
161.

Mz, Garsen: The guestion—

WMr. Knowles: Since I was allowed to go
back ihe minister should also be allowed to
do so, Mr, Chairman.

Mr. Garson: The essence of this present
subsection is very clear. It is a case where
a person comes in and wilfully, and in a
sense malicicusly, tries to break up a meeting,

Mr. Know'les: There is nc reference to
malice here, and I would suggest that the
wilful breaking up of such an assembly might
very well be the result of following the
Quebec law. I am wondering if there is not
a conflict between the two.

Mr. Ferguson: If an officer goes into a
meeting to carry out his dutics under the
Quebec law and he thereby wilfully dis-
turbs a religious assemnbly, is it against the
federal law of Canada, or will it be against
the law if this clause is passed? Yes or no?

Mr. Garsoen: I have alrcady expressed the
view—

Mr. Ferguson: You gave your views but
you did not say whether he could be prose-
cuted. Can he be prosecuted, according to
your interpretation of this law? )

Mr. Garson: I think you would have io get
legal adviee on that.

. Mr. Ferguson: We would have to go further
than the Minister of Justice in order to get
it, I am sure.

Mr. Elliss Am I correct in understanding
that there is nothing new in clause 1617

Mr. Garson: That is right. Clause 161, as
I indicated previously, is a re-enaclment of
the substance of the present sections 199, 200,
and 201. If the hon. member will look at the
existing Criminal Code he will see that sec-
tions 189, 200 and 201 were in the Revised
Statutes of 1927, so they have heen the law
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of this country for at least that length of
time and they probably go back further
than that.

Mr. Eliis: Can the minisier tell Ius—

Mr. Garson: My assistant tells me the law
in that connection goes back to 1892,

Mr. Ellis: —if there have been any prosecu-
tions or convictions under any of these three
sections, 199, 200 and 201, since the law
has been in effect in Canada. .

Mr. Garson: I do not suppose my hon.
friend wishes to detain the commitiee long
enough for me to recite these cases, but if he
will lock at Tremeear’s Criminal Code he
will find various cases listed there where
these sections have been invoked, with full
particulars in each case.

Clause agreed to.
On clause 163—0Offensive volutile substance.

Mz, Diefenbaker: Mr., Chairman, I am not
going to apologize for bringing up a matter
which has been up before this house on a
number of occasions lately, for it is one
which I believe deserves the immediate
attention of this house, I am referring fo
the situation created in conseguence of the
pollution of the waters of the North Saskat-
chewan river by what is generally believed
to be the actions of Canadian Celanese cor-
poration in dumping certain products into
the river. On a number of occasions this
matter has been before the house—

Mr. Gearson: Mr. Chairman, might I rise
on a point of order?

Mr. Diefenbaker: Oh, yes.

Mr. Garson: 1 am sure we are ail most
sympathetic with my hon. friend in his con-
cernr abont the condition of the North Saskat-
chewan river. However, I believe fhe rule
of order is that when we are discussing in
committee the clauses of a bill, remarks must
‘e confined to the clause which is before
the commitiee,

Mr. Diefenbaker: That iz what I am going
to do.

Mr. Garson: I would suggest that there
is no apparent connection or relevancy be-
tween the condition of the North Saskat-
chewan river and the clause we are discussing
at the prezent time. _

Mr. Ferguson: Premature opinion,

My, Diefenbaker: It will not take long, Mr.
Chairman, to bring these remarks into direct
line with this particular clause and also one

{Mr. Garson.]
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which I am asking leave to discuss at the
same time, namely clause 165. Clause 183
reads as follows:

Every one other than a peace officer engaged in
the discharge of his duty who has in his possession -
in a public place or wheo deposits, throws or injects
or causes to be deposited, thrown or Injected in,
into or near any place, .

(a) an offensive volatile substance that is likely
to alarm, inconvenience, discommode or cause dis-
comfort to any person or ito cause damage to
property, . . . is guilty of an offence ...

That is the first portion of the clause in
question. Then the other general clause
with reference to nuisances is clause 165,
which reads as follows:

(1) Every one who commits a common nuisance
ancg thereby

(a) endanpgers the lives, safety or health of the
public . . . i5 guilty of an indictable cffence—

I am reading only the pertinent subsection.

—and is lable to imprisonment tor two years.

{2} For the purposes of this section, every one
commits a common nuisance who does an uhlawiul
oct or fails to discharge a legal duty and thereby

{a) endangers the lives, safety, health, property
or comfort of the publle, . . .

Those are the only sections of the Criminal
Code, as it now stands, which in any way
can be enlarged, expanded or amended to
cover the situation that prevails today along
the North Saskatchewan river.

My preliminary words are directed to ask-
ing the minister to permit amendments to
these sections to cover the situation that has
resulted from the contamination of the
Saskatchewan river, as well as the con-
taminations that are taking place by pollu-
tion elsewhere in this country, and in order
to proteet human beings against{ the con-
tinuance of a situation that is detrimental to
their comfort if not to their health.

The government has expressed every
desire to be of assistance in this matter. I
therefore do not expect that my hon. friend
will raise questions of order on a matter
that is particularly pertinent to the seciton,
for I am sure he would like fo have any
assistance that can be given in order to meet
the problem which in their anxiety various
ministers of the government have stated they
wonld like to meet but which as yet, after
86 days, they have nol met.

Someone might say that it is a eivil matter,
and that it could be met by injunction. That
is not in any way an answer to the question,
because the problem arises in Alberta but
the effect is in Saskatchewan. There are
several intervening cities and urban municl-
palities, a fact which denies that direct
causal conclusion which is necassary before
an injunction can be secured.
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One does not want to inject into the dis-
cussion anything in the nature of humorous
remarks, but there is no description I know
of for ihe odour of that water; it is one
which ne chemical treatment has been able
to obliterate. A few moments ago I sent out
for Coleridge and his description, in a few
words, of what 50,000 people have had to put
up with in recent weeks. I submit that a
slight amendment to one or two of these
sections would go 2 long way toward meet-
ing that condition. Coleridge’s words are:

1 counted two-and-seventy stenches,

All well defined, and several stinks.

That is the kind of situation with which
we are met, We are met too with the argu-
ment of divided responsibility. There is no
divided responsibility under the criminal
law. When the sections in question—and they
are unaltered—were passed, the present
problems of pollution had not been feli in
other parts of Canada as they are being felt

today. I have only to refer hon, gentlemen’

to an issue of Rod and Gun of September,
1952, in which appears an article by Reg. R.
Fife, who sets forth the need for the Criminal
Code being made applicable to the situation
created by modern industrial pollution of
our streams. '

He is dealing with the matter, of course,
from the point of view of fishing and, in
particular, sport fishing, He gees on to point
out that the laws as they are now have no
application io present-day conditions. The
Fisheries Act does not help us. If provides
for a fine of $20 and costs for the first
offence and for the second offence a fine of
$40 and costs. What great corporation wor-
ries about fines like that?

The Criminal Code is one instrument
under which proceedings could be taken
where the offence is committed, namely near
the city of Edmonton. It is one of the means
whereby justice can be done on hehalf of
the people as a whole. As a matter of fact
Dr. Lowe Connel}, a dentist ¢f Prince Albert,
in describing the situation says this:

Prince Albert has taken to ligquor,

Our water has all gone to pot

While Edmonton pours in her garbage
And tells us it's all bally rot . . .

In the bhathtub, it smells to high heaven
From the taps it's a terrible stinlk,

The washtub s coated with plastie

And the cofiee exactly llke ink.

That describes the situation we are in,
We say, “Well, something is going to turn
up”, Mr. Chalrman, I say that the only way
anything will turn up is by action being
taken by parliament. Action can be taken
by means of a few amendments to the

sections in gquestion.
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I am not going 1o go into a great deal of
detail. I say that {oday, not only in Canada
but in the United States, we are at a point
where more and more the procedure of -
eriminal law must be appealed fo in order
to place great and powerful corporations in
a position where they cannot detrimentally
affect the health, the comiort or the welfare
of the people as a whole.

"It seems to me passing strange that, after
almost three months, we are still in the
position we were in ai the beginning, with
the exception that my friend the Minister
of National Health and Weliare has provided
highly trained chemical technicians who
have met with other, equally highly trained,
technicians, but who have as yet found it
impossible by analysis to delermine what is
Wrong.

We are not asking for analyses. What we
are asking for is some action. The Fisheries
Act provides no deterrent that would be
effective in any way with great corporations.
Fish are dying on every hand, but under that
act there is only a penalty of $20 for a first
offence; and corporations, even individuals, do
not mind that. In so far as this section is
concerned, it provides for a maximum penalty
of $500 or six months. In so far as section
165 is concerned I think it provides for the
same penalty.

Mz, Garson: Two years' imprisonment.

Mr. Diefenbaker: My hon. friend says two
years’ imprizonment. In no case is there a
suitable penalty to meet the situation of a
corporation that is offending. 1 would be
only ico happy to make suggestions, though
I do not want to go into details as to sug-
gestions for amendments unless asked. But
I would sutbmit that the law officers of the
erown should imrnediately review these two
sections and incorporate therein, without in
any way interfering with the legilimale pur-
poscs of big business, such penalties as will
indeed protect and preserve the righis of ithe
individuals who live along these rivers, who
are entitled to purity of water and who
would have reason to expect pure water to
be available to them but for the contemptuous
attitude of these corporations.

I suggest that either of these sections could
have words added io it te this effect: “And,
without resiricting the foregoing, any sub-
stances which, although noi deletericus or
harmifvl to human health, cause discomfort
or annoyance lo users of water.”

Some say this is a provincial matter. What
can the province of Saskatchewan do to
protect its people with respect to water that
comes Ifrom the neighbouring province of
Alberta? What can the people of The Pas,
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Manitoba, do to meet the situation when the
water comes fromm a neighbouring prov-
ince? Surcly when a river runs through

"more than one province the criminal law
can be wutilized and should be utilized, and
is the only means whereby the health and
comfort of the people may be maintained. In
the circumstances here the best legal opinion
is that injunctions will not be effective, that
the only recourse is the Fisheries Act, and 1
am concerned as to whether or not it can be
made totally applicable.

Certainly when an offence is committed
to the detriment of thousands and thousands
of people, and people in urban centres are in
the position that they have to {ravel all over
the country in order to get well water, while
the river that nature gave us flows by with
water that was pure until its purity was
deslroyed as a result of the actions of z
corporation, then I say we have the right to
ask that the minister and the law officers
of the crown should give immediate attention
to the necessary amendment of one or other
of these sections. I suggest thai the minister
allow these sections to stand and give con-
sideration {o ihis matter, as it is the only
opporfunity we will have to meet this
situation.

Someone may say, why not introduce a
" private bill? We know how far private bills
go unless they receive the support of the
government. This is the one time, with the
amendment of the Criminal Code before the
house, that we can meet not only the situation
ad hoce on the North Saskatchewan river but
can also go a considerable distance ioward
meeting & situation that is becoming preval-
ent in many other parts of the couniry. Cer-
tainly there is no more important element in
the health of the people than good water.

Iwant to keep my remarks within the realm
of propriety, thcrefore I would not wani to
repeat some of the words that are being used
daily in the cities of Prince Albert and The
Battlefords with respect to the prevailing
situation. It would not be parlinmentary,
though their eclarity could be understood

“by all, As I see it, these sections are the
only ones in the code that provide a degree
of hope, which up to now has bheen denied
the people for whom I speak on this oceasion.

Mr. Garson: The statement ihat has just
been made by the hon., member for Prince
Albert has left out of consideration—1 do not
know whether wittingly or unwittingly—one
or two poinis concerning the matter he dis-
cussed which I think are not without import-
ance. As he pointe out, we have in clause
163, but more particularly in clause 165,
provisions which could have some application

IMr, Diefenbaker.]
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to the problems of which he speaks provided,
and this is a very important Proviso, those
whose responsibility it is to enforce tha
Criminal Code are in 2 position to prove thas
the condition of the water of the Norty
Saskatchewan river is attributable to certain
efffuents corning into that river, and provided
they can prove that these effluents are put
there by certain persons or corporations.

Mr, Diefenbalker: That is obvious.
Mr, Garson: I am glad my hon. friend—

Mr. Diefenbaker: It is obvious you cannot
convict anybody unless they are guilty.

Mr. Garson: But it is that obvious little
point that my hon. friend, not only in his
remarks tonight but in every other oration he
has made upon the subject since he began
some several days ago, has consistently
ignored. My colleague the DMinister of
National Health and Welfare has pointed out
not once but several times that the provineial
authorities in Alberta and Saskatchewan, wha
are deeply concerned in this matter—I am
sure they are deeply concerned—

Mr, Diefenbaker: Oh, yes, they are con-
cerned.

Mz, Garsen: If my hon. friend would let me
finish my sentence he would not need to
interrupt me. They are deeply concerncd.
Once it has been established that the condi-
tion in Prince Albert of which he complains
is due to substances which are being placed
in the same river, allegedly in Edmonton, and
that the phenomenon resulfing comes from
this cause, the cause being the effluents—
once they can establish that the cffluent is
being placed in the river and identify who is
placing it there, then they will be in a post-
tion to invoke the existing laws to protect
the publie,

1 would state, Mr. Chairman, that there is
no dearth of laws in this regard. I am not
familiar, certainly not when speaking extem-
poraneously upon this subject which my hon.
friend from Prince Albert has raised, with
the statute law of Alberia or Saskaichewan
in relation to it. ¥ have some knowledge of
the statute law of Manitoba, although it is
some time since I have had to do with it
But I would be very much surprised
indeed if there were not a provision in the
siatute law of Alberta and Saskatchewan
which, in the clearest terms, prohibits the
pollutionr of rivers, the waters of which are
used for public drinking purposes.

Mr. Diefenbaker: Will the minister allow
a question?

Mr. Garson:; Yes.
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Mr. Diefenbaker: What help would it be
for a law to be on the statute books of
Saskatchewan when the pollution takes place
in Alberta?

Mr. Low; Does the hon. member know that
pollution takes place in Alberta? He has not
the slightest idea, nor has anyone. else.

Mr. Diefenbaker: That indicates the type

of help we are getting from Alberta,

Mr. Low: I just want {o deal with the
interjection. There are a good many authori-
ties today who consider that the pollution
does not result from anything that is being
poured into the water in Alberta, any effluent
from a factory or plant, but that it results
from escaping gas from certain gas wells
along the border between Alberta and
Saskatchewan.

The Deputy Chairman: May I suggest that
we are discussing the application of the
Criminal Code to all situations, and not one
particular situation in Canada.

Mr, Garscn: If I may cover one or two
other points that have been raised by the
hon, member, Mr, Chairman, I would not
want the record to indicate there has been,
upon the part of any government, concerned,
any neglect as has been alleged; for such a
charge of neglect could not be founded on
facts. Surely I do not need to make this
peoint clear to the hon. member for Prince
Albert, because he is too good a criminal
lawyer not to know it. You cannot prose-
cute anyone for causing pollution until you
are able to prove that the accused person is
introducing the material which causes the
pollutien into the river,

As I understand it, my colleague the Minis-
{er of National Health and Welfare is supply-
ing the best {echnical personnel he has
available for the purpose of investigating and
establishing, if that be the fact, that the con-
ditions in the Saskatchewan river are the
resull of cffluent which is being introduced
into the Saskaichewan river in Alberta, No
matter what law he was invoking-—-whether
it was the public health act of either of these
two provinces or thesd¢ sections of the Cana-
dian Criminal Code—I would think if the
hon. member for Prince Albert were crown
prosecutor he would iook rather silly if he
rushed into court and discovered when he
gol there that he did not have the evidence
to make his charges stick.

" 1 suggest to him that the sensible and
proper approach to this matter {s that which
has been taken by the Minister of National
Health and -Welfare, in establishing these
facts first. I would suggest to the hon, mam-
ber for Prince Albert, who has had such a
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long experience as a criminal lawyer, that
the wise prosecutor is one who finds out
what his facts are before he considers the
charge he is going to lay. If he does not know
what his facts are and lays the wrong charge,
it may be that the accused will get off even
although he is guilty.

Mz. Diefenbaker: You found that oul by
experience with the combines act. I is
experience from which you are speaking.

Mr. Garson: Once the facts were established,
in the present case I would be very much
surprised indeed if the parties concerned
would not be prepared, upon the same kind
of evidence that would produce a conviction
in the event of a prosecution, voluntarily to
co-operate in removing this nuisance without
any of the difficulty, commotion and uproar
we have heard from the hon. member for
Frince Albert. :

He says or implies that we are derelict in
some way in this matter, I suggest to him that
our job in this parliament is to enact the
criminal law. I suggest to him that if he reads
section 92 of the British North America Act,
if ¥ remember correctly subsection 14, he will
see that the administration of justice is
eniirely in the hands of the provinees. The
task of taking whatever legal steps may be
necessary in Saskatchewan or Alberta is the
responsibility of the attorneys general of
these provinces. In falrness T must say that I
would be the last to blame these attorneys
general-—] am amazed that a man with my
hon. friend’s experience weuld blame them-—
for net rushing inte court with any kind of
prosecution until they know what the facts
zre upon which they have io rely to secure
a conviction.

My information, which is up fo daie until
the last 24 hours or so, is that it has not been
established that the effluent of this concern
or that concern or the next concern is the
cause of the eondition In the Saskatchewan
river. I am not suggesting that it is escaping
gas or anything of that sort. All I am suggest-
ing is that the cause of the pollution in the
Saskatchewan river has not been established.
T am sure the hon. member for Prince Albert,
as a lawyer, will agree that you cannot-—
thank goodness—in this country conviet
people upon hypotheses or guesses; you have
to prove a case against them and here you
have to show that the effluent being dis-
charged into the river is the cauze of the
trouble which is being experienced in Prince
Albert.

I believe we have gone about this thing
in the right way. We are itrying to establish
these necessary facts., When they are esiab-
lished I think we will be able to get the
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matter cleared up without any necessity for
a prosecution. The hon. member says there
is a defect in our law because the penalty is
not severe enough. If he locks at clause 165
of BEill No. 7 he will see the penalty is im-
prisonment for two years. If he looks at
section 1035 of the present code he will see
that it reads: ‘

Any person cohvieted by any magistrate under
part XVI or by any court of an indictable offence
punisheble with imprisonment for five years or less
may be fined in addition 1o, or in leu of any
putishment otherwise authorized, in which case the
sentence may direct that in default of payment of
his fine the person so convicted shall be imprisoned
until such fine 1z paid, or for a period not exceeding
five years, to commence at the end of the term of
fmprisonment awarded by the sentence, or forth-
with as the case may require.

There is no limit to that fine.
Mr. Diefenbaker: What about corporations?

Mr. Garson: There is no limit; so all these
fulminations the hon, member has inflicted
upon us tonight about the inadequacy of our
law and so forth are somewhat inappropriate
until the faclts are established and we can
tell whether the existing law can be invoked
to support a charge that would clear this
matter up. Until these facts are established T
must say that it is going to be most difficult
to frame an amendment that will cover them,

Mr. Low:; Is it not true that if you were
seeking to convict under one of these clauses
that we are speaking about at the present
time you would first have to establish that
some plant or some industry is pouring some-
thing into the river that does pollute the
water?

Mr, Garson: Yes,

Mr, Low: Is it not true that that is exactly
what the provinees are trying te do now,
with the assistance of the Department of
National Hezlth and Welfare? It seems to
me that hon. member for Prince Alpert,
whose legal wisdom we admire in this house,
is now wusing this for political purposes.
I have great admiration for my hon, friend,
and he has established a reputation here for
wisdom in the legal field. I do not blame
him for one moment for putting forward
the case of his city, and perhaps oiher cities
in the province of Saskatchewan; certainly, as
he said a few moments ago, one of the most
impertant things to people in any section of
the couniry is a good water supply. We admit
that; but my hon. friend knows full well
that before he can start any type of prose-
cution under the Criminal Code he has to
gel evidence, as the minister said, and it
has to be pretty well established.

[Mr. Garson.]
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Mr, Montgomery: The hon. member miszesg
the peint altogether.

Mr, Low: No, I have the point. I thing
the minister is quite right. 1f I remember
correctly the statute law in Alberta does give
the authorities there ample opportunity to
take action to stop the pollution of the water,
If it can be discovered, let us say, that one
of the big indusiries in or around the city

-of Edmonton is pouring substances into the

Saskatchewan river which results in the con-
dition one finds in Prince Albert, there is
enoligh power in the statute law of Alberta
to make if possible for the authorities there
te stop it. That being so—

Mr. Martin: The public health act.

Mr, Low: —I do not see why it is nec-
essary to talk about this particular criminal
law in order to get a conviction for something
we do not know a thing about. I suggested
a moment ago that there is an outside possibii-
ity that escaping gas from gas wells may be
cavsing if. I do not know if that is a fact,
but there 1s a suggestion.

Mr. Coldwell: I understand that people are
drinking water from the Battle river, and the
Battle river flows right through the gas fields.
If it is escaping gas that is causing the trouble,
why is the Battle river water all right?

Mr. Low: I do not know; 21l I can say is
that there are certain people, some of them
from Saskatchewan, who suggest that the
taste and smel of the samples of water they
have had from the river in Prince Albert
and other places in Saskatchewan indicates
escaping gas.

Mr. Coldwell; Why is the Batfle river water
not polluted, then? :

Mr. Low: That would not necessarily follow.

The Deputy Chairman: May I suggest. to
the committee that the Chair would like this
discussion io be as wide open as possible
and keep within the rules, but I should like
the commitiee to keep away from a technical
argument as {o whether a condition in a
certain river is caused by gas or by some
other product and stay with the shortcomings,
it you like, of the Criminal Code and its
application. )

Mr, Low: What I was trying to do was
relate the question to the Criminal Code.
Before we could take anything like speciflc
action under the Criminal Code we would
have to know whether it was escaping gas
which was responsible, or we would have 1o
know if it were effluent being poured into
the river deliberately, and whether upof
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warning from the provincial health people
and those responsible the guilly party refuses
to stop it or do something to divert it.

Mr. Martin: I think 1 should say a word or
two in view of the earlier remarks of the
hon. member for Prinee Alberf. The situa-
tion now is, as I said this afterncon, that
no one can positively say what is the cause
of this pollution. When the matter was first
raised, the government of Alberta thought
it knew the source; and after the techpical
officers from the Department of National
Health and Welfare and the public health
depariment in Alberta conferred with the
particular corporation—and there was full
co-gperation given by that corporation—it
later became clear from certain other evidence
that there could be no certainly as ta the
cause. 1 would not rule out what my hon.
friend has suggested as a possible cause, nor
would I affirm that that was the cause.

Mr., Low: No one would.

Mr. Martin: The fact is that the technical
pecple in both federal and provincial govern-
ments are co-operatively engaged In trying
to ascertain the cause of this pollution, the
seriousness of which no one in this house
will deny, from the point of view of odour
and from the point of view of taste in
particular, In addition to that, ec-operation
has been enlisted of the public health
engineering division of the United States
public service, from their industrial hygiepe
laboratory in Cincinnati.

The Minister of Justice has indicated that
the Criminal Code as it is constituted at the
present time provides remedies; but in
addition to that, so our perspective will be
clear, I shall call the attention of the com-
mittee to the fact that in the province of
Alberta, as in other provinces, legislation
exists fo meet this very kind of situalion.
The public health act, as amended by chapter
53 of 1944, in the province of Alberta provides
in section 12 (1) the following:

The provincial board shall have the general super-
vision of all springs, wells, ponds, lakes, streams or
rivers used as a source of a public water supply,
or for agricultural, domestic or industrial purposes
with reference to their purity. together with the
waters feeding the same, and shall examine the
same from time %o time when the necessity for
such examination arises, and inquire what, If any,
pollution exlsts and the causes thereof.

In subsection 2, without reading it in
extenso, authority is given to the provincial
board:

. .. to inguire into and determine any complaint
made by or on behalf of a riparian proprietor
entitied to the use of water, that any industrial
waste or any other polluting material of any kind
whatscever, which either by itself or in connection
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with other matter may corrupt or impalr the
gualily of the water or may render such water
unifit for accustemed or ordinary use .. .
And so on. Then in subsection 3 we find
the following: :

The provineial board may make a report to tire
minisler upsnh such complaint and as te what
rernedial measures, if any, are required in respect
te any allaged injury or invaslon of right as it may
deemn just.

Subsection 4 reads in part:

Where the report of the provincial board recom-
mends the removal or degree of treatment of any
such polluting material, any riparian proprietor
interested or the minister may apply to a judge of
the supreme court or to a district court judge by
way of origlnating notice ., .

—to deal with the situation; and this judge
is empowered in subsection 5 to make:

., such crder upon the report of the provineial
board, or upon such further evidence as he may
deemn meet, and on such terms and conditlons as
may bhe degmed proper.

1 am satisfied from the conversations I
have had over the telephone and by telegram
with the responsible provincial authorities
that once the facts are properly ascertained
there will be no reluctance on their part to
deal with this measure as effectively as this
law provides.

Mr. Diefenbaker: Mr. Chairman, first 1
wish to say in answer to the Minister of
Justice that, to use his own words in refer-
ence to myself in regard to apother matter,
he either deliberately or unwittingly mis-
conceived what I placed before this commit-
tee this evening. I in no way gave him
grounds for the argument that after all
before you ean convict you have to have a
case. 'That would be rudimentary even to
the Minister of Justice.

What I did say was that the criminal law
as it is now constituted, the sections in ques-
tion, do not cover a situation such as pre-
wails in consequence of the pollution of the
North Saskatchewan river. I came hefore
this committes for the purpose of appealing
to the minister {o give consideration {o amend-
ing the Criminal Code, the sections in gues-
tion, in order to cover a situation which
more and more is affecling various parts of
our country and which inevitably must be
met by the Crimiral Code.

.1 suggest changes in these {wo sections in
order to permit prosecution once it has been
established—it is so obvious that it does not
need to be mentioned at all—that responsibil-
ity has been placed with the individual or
corporation responsible for the condition. The
Minister of National Health and Welfare says
the legistature of Alberia has the power to
act, and he referred to certain sections. Now,
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after all, i1s there that sense of urgency that
is necessary under the circumstances that
have been disclosed?

One would think to listen to the Minister
of Justice that this was a firivial matter.
After all, the people of northern Saskatchewan
and northern Manitoba may wait and hope
that- some day the facts will be ascertained.
What T am asking for and what they are
asking for is some power to act when they are
established. My hon. friend says that under
legislation the province of Alberta provides
conireols that may be exercised. True
enough; but are the pecple of Alberta
affected by this? Not at all, not one of them.
They have the large indusiries, but we in
Saskatchewan and the people in Manitoba
receive the water zfter if has been pollited.

No one in Alberta is affected by this. The
first pellution is below the city of Edmonton,
There is no sense of urgency there, however
desirable the government is eof action being
taken. As far as Manitoba is concerned, the
Minister of Justice says ihat there are laws
there. They too are in the same position;
they can do nothing, What can they do
by legislative action in Manitoba to protect
their people against the peolluiion of the

streams ihat bring water to them in the.

ordinary course of nature?

There is only one thing that can meet the
situation, and that is federal action in co-oper-
ation, if you will, with the provinces. There
is only one means of federal aclion ag T see it
outside of the Fisheries Act, which is not too
applicable o the situation here, and that is
through the medium of criminal law which
would make it 2 public nuisance when the
comfort, health and welfare of the people in
general are interfered with and disturbed as
a result of the conduct of any group of
individuals, a ¢orporation or anyone else,

What I was asking for was simply evi-
dence of some change being made in the
criminal law 1o cover a situation such as
this. My hon. friend surprisingly enough
says that I speak for polilical purposes. Let
me tell him—

An hon. Member: Oh, no.

An hon, Member: Never, )

Mr. Diefenbaker: I wish the people in
northern Saskatchewan could hear my hon.
iriends opposite jeering on a matter that
affects every one of them. Jeering is their
answer to the cry of the people in Sas-
katchewan.

Mr., Chevrier: There ig no jeering.

Mr. Diefenbaler: Quite apart—

[Mr, Diefenbaker.]
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An hon. Member: We are protesting against
you—

Mr. Diefenbaker: I say this—

Mr, Martin: I am sure the hon, gentleman,
who is very fair in this matter, would not
want to give the impression that hon. mem-
bers of this house, from members of the
government down, do not share with him
and others their concern over this situation.
I am sure he would want to state that
unequivocally. :

Mr. Diefenbaker: I will state immediately
that my bon. friend is in the position in
which he has just placed himself as a result
of his statement, but there were others
behind him who jeered at this situation,

Mr, Garson: On a guestion of privilege—

Mr. Diefenbaker: I wanted-—

Mr. Garson: On a question of privilege,
there was no jeering on this side of the house.

Mr. Diefenbaler: What was it? _

Mr. Garson: Any person who states there
was jeering is not being accurate in his
statement. There was some explanation—

Mz, Dizfenbaker: That is not privilege.
There was-—

The Deputy Chairman: Will the Minister
of Justice please state his question of
privilege, after which the hon. member for
Prince Albert will have an opportunity to
reply.

Mr. Fulton: There is no question of
privilege; he is just using—

Some hon. Members: Order.

Mr, Fulton: I submit fo you, sir, it is
quite obvious that the minister is seeking to
use a question of privilege to raise—

Some hon. Members: Order.

Mr. Fulton: —something which is not a
question of privilege at all.

Mr. Garson:

The Deputy Chairman: It is quite im-
possible for the chairman to decide whether
or nat it is a question of privilege before he
hears it. I would ask the Minister of Justice
to state his question of privilege.

Mr. Fulton: He has already said soreething
that— ’

Some hon. Members: QOrder.

Mr. Garson: The hon, member for Prince
Albert was pointing his outstretched arm at
the members on this side of the chamber
and accusing them of jeering at him. I say
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that is an inaccurate statement and that his
reference is to expressions of protest by us
at his unwarranted remarks.

Mr. Fulton: That is not privilege.

Mr. Garson: What we were doing was
expressing our disapproval of the inappro-
priate remarks he was making concerning
the hon, member for Peace River.

An hon. Member: Ten o’clock. -
Mr. Diefenbaker: Now.

The Depuly Chairman: In view of the
statement that has just been made by the
Minisfer of Justice I am sure the committee
would wish to hear anything the hon. mem-
ber for Prince Albert has to say, as long as
it does not take us much beyond ten o’clock.

Mr, Disfenbaker: X it was not jeers, it
was sheers. I still repeat that to my inexperi-
enced ears—

Scome hon. Members: Hear, hear.
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Mr, Diefenbaker: -—the noise that ema-
nated from over there consisted of jeers.

Mr. Chevrier: Will the hon. member repeat
what he said eariier?

Clause stands,
Progress reported.

BUSINESS OF THE HOUSE

Mr, Chevrier: On Monday we shall move
third reading of three bills: Bill No. 79,
respecting the boundary befween the prowv-
inces of Ontario and Manitoba; Bill No. 177,
to amend the Patent Act; Bill No. 80, respect-
ing the Canadian forces. We shzll then move
to go into supply and if that motion is car-
ried we will call two departments, public
works and veterans affairs, when ihe items
called will stand. Finally, if we reach the
stage of legislation, we shall take it up in
the following order: first, the War Service
Grants Act; next the Telegraphs Act; and
third, the fisheries convention.

At ten o'clock the house adjourned, with-
out guestion put, pursuant to standing order.




