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RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

Description Vol#-Page#

PART 1 - PRELIMINARY PROCEDURES

Charge Sheet

Convening Order

Court Martial Appointment Order
Judge Advocate Appointment Order
Judge Advocate Appointment Order
Composition of the court

Arraignment 1-14, 1-121, 1-135,

2-187

PART II - EVIDENCE

Defending Officer - Admissions
Prosecutor - Admissions

WITNESS FOR THE PROSECUTION

1. Lieutenant (N) Hart
Examination-in-chief

FIRST TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1. Lieutenant (N) Hart
Examination-in-chief
Cross—-examination

Re-examination

MATIN TRIAL

WITNESS FOR THE PROSECUTION

2-191
2-195

2-322

2-336
2-339
2-340
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ii

1. Lieutenant (N) Hart

Examination-in-chief 2-356,

Cross—-examination
Re-examination

SECOND TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1. Lieutenant-Commander Craven

Examination-in-chief
Cross—-examination

WITNESS FOR THE DEFENCE

1. Lieutenant-Commander Marsaw

Examination-in-chief
Cross—-examination

MAIN TRIAL

WITNESSES FOR THE PROSECUTION

2. Lieutenant-Commander Craven

Examination-in-chief

Cross-examination 3-510, 3-515,

Re-examination

3. Leading Seaman Pilon
Examination-in-chief
Cross—-examination

Re-examination

4. Leading Seaman Kohli
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3-381
3-382
3-419

3-421
3-423

3-429
3-449

3-493
3-538
3-556

3-561
3-568
3-577
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iii

Examination-in-chief

Cross—-examination

Re-examination
Lieutenant (N) Marr

Examination-in-chief

THIRD TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1.

Lieutenant (N) Marr
Examination-in-chief
Cross—-examination

Re-examination

MAIN TRIAL

WITNESSES FOR THE PROSECUTION

5.

Lieutenant (N) Marr
Examination-in-chief
Cross—-examination
Re-examination

Lieutenant-Commander Davidson
Examination-in-chief 4-655,
Cross—-examination
Re-examination

Lieutenant (N) Pokotylo
Examination-in-chief
Cross—-examination

Re-examination

Lieutenant (N) Cassivi

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

4-579
4-590
4-602

4-604

4-620
4-621
4-624

4-627
4-634
4-652

4-686
4-716
4-742

4-745
5-761
5-593
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iv

Examination-in-chief

FOURTH TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1. Lieutenant (N) Cassivi

Examination-in-chief
Cross—-examination

MATN TRIAL

WITNESSES FOR THE PROSECUTION

8. Lieutenant (N) Cassivi

Examination-in-chief
Cross—-examination
Re-examination

9. Lieutenant-Commander Dickinson

Examination-in-chief
Cross—-examination
Re-examination

10. Lieutenant(N) Higginson

Examination-in-chief
Cross—-examination
Re-examination

11. Lieutenant (N) Byrne

Examination-in-chief
Cross—-examination
Re-examination

Questioned by court

Defending Officer through court

12. Lieutenant (N) Watt
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5-796

5-803
5-804

5-809
5-810
5-824

5-826
5-831
5-836

5-838
5-847, 879
5-880

5-885
5-899
5-924
5-927
5-928
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13.

14.

15.

16.

Examination-in-chief
Cross—-examination
Re-examination

Master Seaman Madgett
Examination-in-chief
Cross—-examination
Re-examination

Mr LeClaire
Examination-in-chief
Cross—-examination
Re-examination

Warrant Officer Shea
Examination-in-chief
Cross—-examination
Re-examination

Chief Petty Officer, 1lst Class Tovey
Examination-in-chief
Cross—-examination

Re-examination

FIFTH TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1.

Petty Officer, 1st Class Stone
Examination-in-chief
Cross—-examination

Re-examination

MAIN TRIAL
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5-930
5-941
5-954

6-956
6-969
6-979

6-983
6-990
6-999

6-1001
6-1011
6-1030

6-1032
6-1038
6-1046

6-1053
6-1054
6-1059
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vi

WITNESSES FOR THE PROSECUTION

17. Petty Officer, 1st Class Stone
Examination-in-chief

Cross—-examination
Re-examination

18. Leading Seaman Avant
Examination-in-chief

Cross—-examination
Re-examination

19. Petty Officer, 2nd Class Conrad
Examination-in-chief

Cross—-examination
Re-examination

20. Mr Harris
Examination-in-chief
Cross—-examination
Re-examination

21. Petty Officer, 2nd Class Parsons
Examination-in-chief
Cross—-examination
Re-examination

22. Lieutenant (N) Pitman
Examination-in-chief
Cross—-examination
Re-examination

23. Leading Seaman Bidinost

Examination-in-chief
Cross—-examination
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6-1078
6-1080
6-1085

6-1087
6-1094
6-1101

6-1103
6-1115
6-1142

1-1147
7-1151
7-1159

7-1161
7-1164
7-1168

7-1170
7-1174
7-1184

7-1186
7-1192
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vii

Re-examination 7-1203
24. Petty Officer, 2nd Class Brown

Examination-in-chief 7-1205
Cross—-examination 7-1209

25. Master Corporal Schubert

Examination-in-chief 7-1217
Cross—-examination 7-1219

26. Leading Seaman Bourassa
Examination-in-chief 7-1224

SIXTH TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1. Leading Seaman Bourassa
Examination-in-chief 7-1227
Cross—-examination 7-1229

WITNESS FOR THE DEFENCE

1. Lieutenant-Commander Marsaw
Examination-in-chief 7-1240
Cross—-examination 7-1243

MAIN TRIAL

WITNESSES FOR THE PROSECUTION

26. Leading Seaman Bourasa

Examination-in-chief 7-1277
Cross—-examination 7-1279
Re-examination 7-1288
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27.

28.

29.

30.

31.

32.

33.

34.

viii

Master Seaman Szucs
Examination-in-chief
Cross—-examination
Re-examination

Master Seaman Smyth
Examination-in-chief
Cross—-examination
Re-examination

Lieutenant (N) Elford
Examination-in-chief
Cross—-examination
Re-examination
Questioned by court

Lieutenant-Commander Kavanagh
Examination-in-chief

Lieutenant-Commander Virgin
Examination-in-chief
Cross—-examination
Re-examination

Lieutenant (N) Soper
Examination-in-chief
Cross—-examination
Re-examination

Leading Seaman Cumberland
Examination-in-chief
Cross—-examination

Re-examination

Lieutenant-Commander Dussault
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7-1290
7-1293
17-1298

7-1301
7-1304
7-1308

7-1309
7-1319
1-1337
7-1340

8-1342

8-1352
8-1360
8-1381

8-1386
8-1394
8-1408

8-1413
8-1418
8-1421
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ix

Examination-in-chief
Cross—-examination
Re-examination

35. Captain Whynott

Examination-in-chief

SEVENTH TRIAL WITHIN A TRIAL

WITNESSES FOR THE PROSECUTION

1. Petty Officer, 2nd Class Lalancette
Examination-in-chief
Cross—-examination

Re-examination

MATN TRIAL

WITNESSES FOR THE PROSECUTION

36. Petty Officer, 2nd Class Lalancette
Examination-in-chief
Cross—-examination
Re-examination

37. Chief Petty Officer, 1st Class Brown
Examination-in-chief

38. Lieutenant-Commander Hickey
Examination-in-chief

39. Sergeant Wiley
Examination-in-chief

40. Petty Officer, 2nd Class Breese
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8-1423
8-1435
8-1449

8-1451

8-1456
8-1459
8-1460

8-1468
8-1471
8-1478

8-1481

8-1499

8-1508
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Examination-in-chief
Cross—-examination
Re-examination

41. Lieutenant (N) Wamback
Examination-in-chief
Cross—-examination
Re-examination

42 . Lieutenant-Commander Woodburn
Examination-in-chief 8-1533,

43. Captain(N) Webster
Examination-in-chief
Cross—-examination
Re-examination

Defending Officer - Admissions

WITNESSES FOR THE DEFENCE

1. Lieutenant-Commander Truscott

Examination-in-chief
Cross—-examination
Re-examination

2. Lieutenant (N) Tingle
Examination-in-chief
Cross—-examination
Re-examination

3. Leading Seaman Cox
Examination-in-chief

Cross—-examination
Re-examination
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8-1513
8-1516
8-1518

8-1519
8-1526
8-1531

9-1542

9-1545
9-1548
9-1553

9-1555

9-1560
9-1579
9-1590

9-1594
9-1602
9-1608

9-1610
9-1614
9-1617
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xi

4. Chief Petty Officer, 1lst Class Smith
Examination-in-chief 9-1620
Cross—-examination 9-1632
Re-examination 9-1635

5. Chief Petty Officer, 2nd Class Lavoie
Examination-in-chief 9-1653
Cross—-examination 9-1660

6. Chief Petty Officer, 2nd Class Kramble
Examination-in-chief 9-1666
Cross—-examination 9-1672
Re-examination 9-1687

7. Commander Scherber
Examination-in-chief 9-1689

EIGHTH TRIAL WITHIN A TRIAL

WITNESS FOR THE PROSECUTION

1. Commander Scherber
Examination-in-chief 9-1708
Cross—-examination 9-1713
Re-examination 9-1717
MAIN TRIAL

WITNESS FOR THE DEFENCE

7. Commander Scherber
Cross—-examination 10-1731
Prosecutor - Admissions 10-1755
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xii

WITNESSES FOR THE DEFENCE

8. Petty Officer, 2nd Class Hallonquist

Examination-in-chief
Cross—-examination
Re-examination

9. Mr Calnan
Examination-in-chief
Cross—-examination
Re-examination

10. Lieutenant-Commander Marsaw

Examination-in-chief
Guiding the view

NINTH TRIAL WITHIN A TRIAL

WITNESS FOR THE DEFENCE

1. Lieutenant-Commander Marsaw

Examination-in-chief
Cross—-examination

MAIN TRIAL

WITNESS FOR THE DEFENCE

10. Lieutenant-Commander Marsaw

Examination-in-chief
Cross—-examination

Defending Officer - Admissions

10-1799,

10-1850,

10-1757
10-1763
10-1764

10-1768
10-1772
10-1775

10-1805
10-1800

10-1826
10-1828

10-1887
11-1915

11-1985
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PART III - EXHIBITS
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"A"

"B"

"C"

"D"

"E"

" F"

"VDl "

"VD2 "

"VD4-1"

"VD4-2"

"VD4-3"

"VD4-4"

"VD4-5"

"VD4-6"

"VD5_1"

"G"

xiii

Charge Sheet (See page 1-15)
Convening Order (See page 1-15)

Court Martial Appointment Order
(See page 1-16)

Judge Advocate Appointment Order
(See page 1-16)

Agreed Statement of Facts

(See page 1-127)

Judge Advocate Appointment Order
(See page 2-187)

The Synopsis (See page 1-24)

Letter dated 28 September 1994
(See page 1-25)

Letter dated 16 June 1995
(See page 2-193)

Letter dated 5 July 1995
(See page 2-193)

Letter dated 6 July 1995
(See page 2-194)

Newspaper article (See page 2-194)

Unedited draft of the newspaper
article (See page 2-194)

Document entiled "Notes"
(See page 2-194)

Summons to a witness
(See page 2-229)

Pamphlet, "Welcome Aboard
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12-2225

12-2253

12-2254

12-2258

12-2261

12-2263

12-2265

12-2269

12-2271
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"H"

"I"

" J"

"K"

"vD11-1"

"vDl1-2"

"L"

"M"

"N"

"O"

"P"

"Q"

"R"

"S"

xiv

HMCS OJIBWA" (See page 2-320)

Diagram, plan of the flats
as fitted (See page 2-320)

Diagram, partial main flat plan
(See page 2-321)

Diagram, HMCS OJIBWA Wardroom
(See page 2-321)
Cigar tube (See page 2-358)

LCdr Craven's statement
typewritten (See page 3-422)

LCdr Craven's statement
handwritten (See page 3-429)

Enlargement of Exhibit "H"
(See page 3-564)

Memorandum dated 26 June 1992
(See page 4-585)

Letter dated 30 June 1992
(See page 4-588)

Divisional organization chart
(See page 4-692)

Memorandum dated 17 November 1992

(See page 4-755)

OJIBWA sailing schedule
(See page 5-760)

OJIBWA annual historical
report 1992 (See page 5-761)

OJIBWA annual historical
report 1993 (See page 5-761)

12-2275

12-2280

12-2281

12-2282

12-2283

12-2284

12-2289

12-2300

12-2301

12-2302

12-2303

12-2304

13-2306

13-2329

13-2332
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"T"

"U"

"V"

"W"

"X"

"vD19-1"

"Y"

"Z"

" AA "

" BB "

" CC "

" DD"

" EE "

" FF"

XV

Memorandum dated 12 February 1993
(See page 5-939)

Memorandum dated 1 June 1993
(See page 5-953)

Photograph of radar room door
(See page 6-964)

Photograph of radio room door
(See page 6-964)

Diagram, communication mast
(See page 6-1112)

Crown memo on similar fact evidence

(See page 7-1273)

SOCT report dated 1 August 1990
(See page 8-1426)

SOCT report dated 2 November 1990
(See page 8-1427)

SOCT report dated 8 February 1991
(See page 8-1427)

Letter dated 9 February 1993
(See page 8-1428)

Letter dated 26 October 1993
(See page 8-1428)
Business card (See page 8-1434)

Curriculum Vitae of CPOl Brown
(See page 8-1491)

CFAO record of changes
(See page 8-1510)

13-2336

13-2338

13-2340

13-2340

13-2341

13-2342

13-2356

13-2357

13-2358

13-2359

13-2362

13-2366

13-2367

13-2371
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" GG "

" HH "

"II"

" JJ"

" KK "

" LL "

" MM "

" NN "

"vD24-1"
" OO "

" PP"

"vD26-1"

"VD26-2"

"vD26-3"

"VD26-4"

xvi

Memorandum dated 5 December 1991
(See page 8-1523)

Assessment for submarine command
(See page 8-1525)

Guide to divisional system
(See page 9-1557)
Mainguy report (See page 9-1558)

Annual work up report dated
4 november 1991 (See page 9-1625)

Annual work up report dated
25 March 1993 (See page 9-1625)

Personnel
signed 10
(See page

evaluation report
June 1993
9-1694)

Personnel
signed 12
(See page

evaluation report
October 1993
9-1694)

Media query (See page 10-1724)
Newspaper article
(See page 10-1755)

Proposed itinerary for submarine
visit (See page 10-1791)

13-2372

13-2373

13-2375

13-2539

13-2597

14-2617

14-2641

14-2647

14-2653

14-2657

14-2659

Message dated 12030Z DEC 91 - became "QQ"

(See page 10-1821)

Message dated 241915Z NOV 91 - became "RR"

(See page 10-1821)

Message dated 281401 FEB 92 - became "SS"

(See page 10-1822)

Report SOJ 1610-1 dated 4 October 1991 -
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"VvD26-5"

"VD26-6"

"vD26-7"

"VD26-8"

"vD26-9"

"VD26-10"

"vD26-11"

"vD26-12"

"VD26-13"

" QQ "

" RR "

"SS"

"TT "

" UU "

xvii

became "UU" (See page 10-1823)

Report SOJ 1601-1 dated 2 July 1991 -
became "VV" (See page 10-1822)

Report SOJ 1601-1 dated 6 January 1992
became "WW" (See page 10-1824)

Report SOJ 1601-1 dated 5 April 1992 -
became "XX" (See page 10-1824)

Report SOJ 1601-1 dated 4 July 1992 -
became "YY" (See page 10-1824)

Report SOJ 1630-1 dated 6 January 1993 -
became "ZZ" (See page 10-1824)

Report SOJ 1630-1 dated 8 April 1993 -
became "AAA" (See page 10-1824)

Report SOJ 1630-1 dated 8 July 1993 -
became "BBB" (See page 10-1824)

Report SOJ 1630-1 dated 4 October 1993
became "CCC" (See page 10-1824)

Captain's Instructions to Officers -

became "TT" (See page 10-1825)

Message dated 120305Z DEC 91
(See page 10-1846)

Message dated 242915 NOV 91
(See page 10-1846)

Message dated 281401 FEB 92
(See page 10-1846)

Captain's Instructions to Officers
(See page 10-1847)

Report SOJ 1610-1 dated

14-2661

14-2662

14-2663

14-2664
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" VV "

" WW "

" XX "

" YY "

"ZZ"

" AAA "

" BBB "

" CCC "

" DDD"

" EEE "

" FFF"

" GGG "

" HHH "

"III"

xviii

16 October 1991 (See page 10-1847) 14-2712

Report SOJ 1610-1 dated 2 July 1991

(See page 10-1847) 14-2714
Report SOJ 1610-1 dated

6 January 1992 (See page 10-1847) 14-2716
Report SOJ 1610-1 dated 5 April 1992

(See page 10-1847) 14-2719
Report SOJ 1610-1 dated 4 July 1992

(See page 10-1847) 14-2721
Report SOJ 1630-1 dated

6 January 1993 (See page 10-1848) 14-2723
Report SOJ 1630-1 dated 8 April 1983

(See page 10-1848) 14-2726
Report SOJ 1630-1 dated 8 July 1993

(See page 10-1848) 14-2728
Report SOJ 1630-1 dated

4 October 1993 (See page 10-1848) 14-2730
The 1992 OJIBWA log book

(See page 10-1849) 14-2732
The 1993 OJIBWA log book

(See page 10-1849) 14-2745
Summary of hours spent at sea

(See page 10-1849) 14-2761
The quiz (See page 10-1909) 14-2762

Report SOJ 1610-1 dated

31 March 1991 (See page 11-1968) 14-2765

Personnel evaluation report for
May 1991 to April 1992
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"vD28-1"

"vD28-2"

"vD28-3"

"vD28-4"

" JJJ"

" KKK "

" LLL "

" MMM "

" NNN "

" OOO "

" PPP"

" QQQ "

xix

(See page 11-1985)

Crown memo on the nature of the
objective test (See page 11-1988)

Crown memo on abuse/ill-treatment
of subordinates (See page 11-1988)

Crown memo on proving conduct to
the prejudice of good order and
discipline (See page 11-1988)

Crown memo on cruel/disgraceful
conduct (See page 11-1988)

Findings of the court
(See page 12-2183)

Statements as to particulars of the

accused (See page 12-2184)
Member's personnel record résumé
(See page 12-2184)

Pay record (See page 12-2184)
Personnel evaluation report for

January 1990 to April 1991
(See page 12-2186)

Personnel evaluation report for
August 1989 to April 1990
(See page 12-2186)

Personnel evaluation report for
April 1988 to March 1989
(See page 12-2186)

Personnel evaluation report for
August to December 1987
(See page 12-2187)

14-2767

14-2773

14-2778

14-2783

14-2793

14-2798

14-2802

14-2803

14-2804

14-2805

14-2811

15-2817

15-2823
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" RRR "

"SSS"

"TTT "

" UUU "

" VVV "

" WWW "

" XXX "

" YYY "

"ZZZ"

" BBBB "

" CCCC "

" DDDD"

" EEEE "

XX

Personnel evaluation report for

March 1986 to March 1987
(See page 12-2187)

Personnel evaluation report for May
to December 1987 (See page 12-2187)

Personnel evaluation report for

June 1984 to May 1985
(See page 12-2187)

Personnel evaluation report for

January to June 1984
(See page 12-2187)

Personnel evaluation report for

July 1983 to February 1984
(See page 12-2187)

Course reports (See page 12-2187)

Letter dated 1 January 1981
(See page 12-2188)

Letter dated 24 January 1983
(See page 12-2188)

Letter dated 6 April 1989
(See page 12-2188)

Message dated 24247Z FEB 91
(See page 12-2188)

Message dated 021425Z DEC 91
(See page 12-2188)

Message dated 1316407z DEC 91
(See page 12-2188)
Message dated 221715Z JUL 92
(See page 12-2188)

Demi-official letter dated

15-2829

15-2835

15-2841

15-2847

15-2853

15-2859

15-2869

15-2870

15-2871

15-2872

15-2873

15-2874

15-2875
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xx1
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29 April 1993 (See page 12-2189) 15-2876
"FFEE" Demi-official letter dated
12 May 1993 (See page 12-2189) 15-2877
"GGGG" Letter dated 16 September 1993
(See page 12-2189) 15-2878
"HHHH" Demi-official letter dated
8 October 1993 (See page 12-2189) 15-2879
"IIII" Letter dated 30 November 1993
(See page 12-2189) 15-2880
"JJga" Assessments (See page 12-2189) 15-2885
"KKKK" Sentence (See page 12-2220) 15-2887
PART IV - ADDRESSES, APPLICATIONS, CERTIFICATIONS,
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s.19(1)

12
Composition of court
MINUTES OF PROCEEDINGS
OF A GENERAL COURT MARTIAL
for the trial of Lieutenant-Commander D.C.

MARSAW, CD, Canadian Forces Maritime Warfare Centre,
Canadian Forces Base Halifax, Regular Force, held at
6080 Young Street, Suite 505, Halifax, on the 6th, 7th,
8th days of December 1994, 21st day of February 1995,
12th, 13th, 14th, 26th, 27th, 28th, 29th days of Sep-
tember 1995, 2nd, 3rd, 4th, 5th, 6th, 11th, 12th, 13th,
l6th, 17th, 18th, 20th, 23rd, 24th, 25th, 26th, 27th,
28th, 31st days of October 1995, 1st and 2nd day of
November 1995 by order of J.A. MacInnis, Major-General,
CMM, CD, Land Force Atlantic Area dated the 21st of
October 1994.

PRESIDENT

Captain(N) B.R. Brown, CD, National Defence
Headquarters, Chief of Staff J3.

MEMBERS
Lieutenant-Colonel B.W. Hope, CD, National
Defence Headquarters, Director General Procurement and

Supply Resource Management, Director Procurement and
Supply Aerospace.

Commander L.D. Sweeney, CD, Her Majesty's
Canadian Ship HALIFAX, Halifax.

Lieutenant-Commander J.S. McLachlan, CD,
Her Majesty's Canadian Ship HURON, Victoria.

Major R.J. Leblanc, CD, 14 Dental Unit
Detachment Cold Lake.

JUDGE ADVOCATES
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13

Composition of court

Colonel G.L. Brais, CD, Chief Military
Trial Judge.

Lieutenant-Colonel A. Ménard, CD, Deputy
Chief Military Trial Judge.

PROSECUTOR

Major D.K. Abbott, Deputy Judge Advocate
Halifax.

ASSISTANT PROSECUTORS

Lieutenant-Colonel K.W. Watkin, CD, Judge
Advocate Halifax.

Captain P.K. Gleeson, CD, Assistant Deputy
Judge Advocate Halifax.

DEFENDING OFFICER

Lieutenant-Colonel J.E.D. Couture, CD,
Director of Law - Defence.

ASSTISTANT DEFENDING OFFICER

Major L. Mackay, CD, Deputy Judge Advocate
St-Hubert.

INTERVENER

Mr Robert Grant of the law firm Stewart McKalvey Ster-
ling Scales, Halifax.

ASSTISTANT INTERVENER

Ms Nancy Rubin of the law firm Stewart McKalvey Ster-
ling Scales, Halifax.

COURT REPORTERS
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5.19(1)

14

Composition of court

Chief Petty Officer, 2nd Class P.D.
Gauthier, CD, Office of the Chief Military Trial Judge.

Warrant Officer M.C. Roy, CD, Office of the
Chief Military Trial Judge.

Master Warrant Officer G. Marsolais, CD,
Office of the Chief Military Trial Judge.

Mr Bob Martin, CD, Office of the Chief
Military Trial Judge.

Warrant Officer R.K. Gaudet, CD, Office of
the Chief Military Trial Judge.

THE PUBLIC IS PRESENT.
AT 1000 HOURS, THE TRIAL COMMENCES.
THE ACCUSED IS BROUGHT BEFORE THE COURT.

JUDGE ADVOCATE: This court has before it a
charge sheet referring to Lieutenant-
Commander Marsaw, Dean Carey, Canadian Forces Maritime
Warfare Centre, Canadian Forces Base Halifax, Regular
Force. Have you received a copy of this document?

ACCUSED: Yes, sir.

JUDGE ADVOCATE: Are those your correct
particulars?

ACCUSED: Yes, sir.

JUDGE ADVOCATE: This court also has before
it a convening order which reads as follows:

THE JUDGE ADVOCATE READS THE CONVENING ORDER.

JUDGE ADVOCATE: Have you received a copy of
this document?

ACCUSED: Yes, sir.
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15

Judge Advocate Arraignment

JUDGE ADVOCATE: This court has before it an
appointment order which reads as follows:

THE JUDGE ADVOCATE READS THE APPOINTMENT ORDER.

JUDGE ADVOCATE: You have received a copy of
this appointment order of members?

ACCUSED: Yes, sir.

JUDGE ADVOCATE: Okay. This court has also
before it an appointment order for a judge advocate, it
reads:

THE JUDGE ADVOCATE READS THE APPOINTMENT ORDER.

JUDGE ADVOCATE: You've received a copy of
that document?

ACCUSED: Yes, sir.

JUDGE ADVOCATE: I am that Colonel Brais
mentioned in that last document that I just read.
Mr Prosecutor, do you object to the judge advocate?

PROSECUTOR: No, I do not, sir.

JUDGE ADVOCATE: Mr Defending Officer, do you
object to the judge advocate?

DEFENDING OFFICER: No, Mr Judge Advocate.

JUDGE ADVOCATE: Thank you. I will then take
the oath. Do we have an interpreter in this trial?

PROSECUTOR: ©No, we do not, Mr Judge Advo-
cate.

JUDGE ADVOCATE: So, all rise, please.

THE JUDGE ADVOCATE TAKES THE OATH.
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16

Judge Advocate Arraignment

THE COURT REPORTER, CHIEF PETTY OFFICER, 2ND CLASS P.D.
GAUTHIER, IS DULY SWORN.

JUDGE ADVOCATE: Be seated. The charge sheet
will be marked Exhibit "A".

THE CHARGE SHEET IS MARKED EXHIBIT "A".

JUDGE ADVOCATE: And since it has four pages,
I'll staple them together to make sure we don't lose
anything here. The convening order will be marked
Exhibit "B".

THE CONVENING ORDER IS MARKED EXHIBIT "B".
JUDGE ADVOCATE: The appointment order will
be marked Exhibit "C".

THE APPOINTMENT ORDER OF MEMBERS IS MARKED EXHIBIT
"C" .Error! Bookmark not defined.

JUDGE ADVOCATE: And the appointment order of
the judge advocate will be Exhibit "D".

THE APPOINTMENT ORDER OF THE JUDGE ADVOCATE IS MARKED
EXHIBIT "D".

JUDGE ADVOCATE: Would you read the charge
sheet, Mr Prosecutor?

THE PROSECUTOR READS THE CHARGE SHEET.

JUDGE ADVOCATE: You may break off and sit
with your defending officer. Mr Defending Officer, I
direct your attention to QR&0O article 112.05 under
paragraph (5) (b), do you apply for an adjournment on
the grounds that you are unable to properly prepare
your defence because the particulars of the charges are
inadequate or are not set out with sufficient clarity?

DEFENDING OFFICER: No, I do not.
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17

Judge Advocate Arraignment

JUDGE ADVOCATE: Turning to paragraph (5) (c),
do you have a plea in bar of trial pursuant to QR&O
article 112.247?

DEFENDING OFFICER: Yes, I do, Mr Judge
Advocate.

JUDGE ADVOCATE: How many pleas?

DEFENDING OFFICER: I have a total of three
and I propose to present the first one, obtain your
ruling and then take them one at the time.

JUDGE ADVOCATE: One at the time, Okay.

Because we will be doing that, Mr Prosecutor, Mr De-
fending Officer, in respect of those facts and matters
contained in Military Rule of Evidence 15, that is to
say required judicial notice, do you wish to make any
representation regarding either the competence or the
propriety of the court taking judicial notice of those
facts and matters?

PROSECUTOR: No comments, Mr Judge Advocate.

DEFENDING OFFICER: No representation.

JUDGE ADVOCATE: Then the court takes judi-
cial notice of those facts and matters contained in

Military Rule of Evidence 15.

So first, the first of the pleas that you've
mentioned.

PLEA IN BAR OF TRIAL

DEFENDING OFFICER: Mr Judge Advocate, the
first plea of the defence relates to all charges ap-
pearing on Exhibit "A", and essentially on the grounds
that this court has been illegally convened for the
reason I will state further, but in essence, the synop-
sis which is a document required to be produced under
Queen's Orders and Regulations article 109.02 does
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18 1st voir dire

Defending Officer Admissibility of evidence

contain information that should not appear in the
synopsis and the convening authority having gained
access to that information, that is in our view improp-
erly put before him, has contravened and that has
constituted a fatal flaw to the convening of the court.
That is in essence the argument. Of course, I can
argue further right now, if you wish.

JUDGE ADVOCATE: But first, do you wish to
call evidence on this?

DEFENDING OFFICER: The only evidence I wish
the court to consider is the synopsis. Of course, this
is the very basis of the defence argument that is, it
indeed, the synopsis that contain that information that
is so prejudicial and according to our position has
affected the legality of the convening of the court and
although I well appreciate that a synopsis is not
admissible before a court for the purpose of the merit,
for example, it is my position though that the synopsis
can be admitted before you as judge advocate for the
purpose of the voir dire alone, for that purpose only,
and that I propose to introduce the synopsis.

I understand my learned friend has some
comments on that and maybe you want to hear him before
making any decision on the synopsis.

JUDGE ADVOCATE: Well, in fact now you are
asking me to take the synopsis into evidence on the
voir dire in the motion.

DEFENDING OFFICER: I am and I have a copy
right here that is available.

JUDGE ADVOCATE: Let=s deal with this issue
first. Any representations?

PROSECUTOR: Yes, Mr Judge Advocate. My
representation, I would like to refer you to two cases.
The General Court Martial decision in Lalonde as well
as the Court Martial Appeal Court decision of Lunn.
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19 Plea in bar of trial

Prosecutor Rebuttal

JUDGE ADVOCATE: Lunn-?
PROSECUTOR: Lunn, L-U-N-N.

JUDGE ADVOCATE: Yes. I gather you=re ob-
jecting to the synopsis being seen by myself?

PROSECUTOR: Yes, I=m objecting to the synop-
sis being seen by the judge advocate and its admission
as evidence in this plea in bar on the basis of rele-
vance. It is the position of the prosecution that the
admission of this document is not relevant for the
motion that=s currently before you.

Defence counsel is arguing that the court
martial is improperly convened pursuant to QR&0O 109
because there is something inside the synopsis which
fatally flaws the entire process and it is the position
of the prosecution that even if there were information
in the synopsis that did fall within the definition of
109.02(2) (b) (1) and (ii), that information in and of
itself is not determinative of the issue of whether the
court was improperly convened and, importantly, it is
not even relevant to the issue in light of the wording
of 109.02 and also in light of the wording of
109.02(5), as well as the decisions of the Court Mar-
tial Appeal Court in Lunn and also the decision in the
General Court Martial of Lalonde.

So for all these distinct and different legal
bases, I will be arguing that the introduction of the
synopsis is clearly not relevant for you to determine
the issue of whether the court has been improperly
convened given the wording in the QR&0O and those court
decisions. In making this motion, of whether or not
the synopsis should be considered, I respectfully
submit for your consideration Note D to QR&O 109.02
which states as follows:

"The synopsis is not admissible
"

A0575865_8-A-2018-01188--00033



20 Plea in bar of trial

Prosecutor Rebuttal

JUDGE ADVOCATE: Yes.

PROSECUTOR: Okay, so I=m at 109.02 Note D.
JUDGE ADVOCATE: I=m there too, Note D.
PROSECUTOR:

"The synopsis is not admissible in
proceedings before a court martial
and may not be seen by the judge
advocate or by the president or any
other member of the court. Where
it is learned that the judge advo-
cate or the president or any other
member of a court martial has seen
the synopsis, a finding of guilty
made by that court martial could on
that ground alone be quashed under
section 208 of the National Defence
Act."

Apparently, that Note was in place on the
15th of June 1992. 1I=m not sure what the case law
origins are for that Note. However, it does reveal
some dangers when a judge advocate is confronted with
the possibility of admitting the synopsis into evi-
dence. The whole purpose, I would submit, of bringing
the synopsis into evidence through the defence motion
is so that you will be asked to make some decision
about whether or not information contained in it can
include facts which are prejudicial but not relevant to
the charges, whether or not the facts contained in the
synopsis refer to opinion of character.

The defence by this motion and by asking you
to consider the synopsis is not only asking the synop-
sis to go before you but it=s also asking you to make
pre-trial rulings on evidence that will come out later
on at trial without ever hearing the benefit from
either counsel as to what is relevant and what is not.
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21 Plea in bar of trial

Prosecutor Rebuttal

At this point you haven=t even heard arguments on how
ill-treatment, disgraceful conduct, for example, is
going to be defined, and also without hearing eviden-
tiary foundation for evidence such as similar facts
which may through defence arguments be considered
opinion evidence but through prosecution arguments be
considered a similar fact.

So the moment the synopsis goes before you
the red flag does go up, given the wording of Note D,
and 1t goes up simply because the synopsis is before
you but probably, more importantly, because of what
defence counsel will ask you to consider when reviewing

the synopsis. They are asking you to make findings
that there is information inside the synopsis that
falls within 109.02(2) (b) (i) and (ii). And in the

argument, as I understand it from defence counsel, it
will be because there is information of this sort, in
it, that results in the convening process is fundamen-
tally flawed.

In arguing relevance, assuming simply for the
sake of example that there is in fact such information
in the synopsis that falls within (b) (i) and (ii), it
is the definite position of the prosecution ... the
prosecution says that all the information that is in
the synopsis is proper and is accurate. But assuming
for the sake of argument that there is that type of
information in the synopsis, does that mean the whole
process 1s fatally flawed?

JUDGE ADVOCATE: Well, that=s what he is
asking me to decide.

PROSECUTOR: That=s the question. If you
look at the wording that just precedes subsection (b)
in 109.02, it says: "A synopsis should ...", it
doesn't say a synopsis must, or has to include informa-
tion of that sort. Combine that with looking at 109.02
subsection (5), which is important for the argument on
relevancy, it says:
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22 Plea in bar of trial

Prosecutor Rebuttal

"Notwithstanding that a synopsis
has not been prepared in accordance
with paragraph (2), it shall not,
for that reason alone, affect the
legality of the decision by a con-
vening authority to convene a court
martial in respect of the charge."

So assuming for the sake of argument that
there is something in there that falls within (b) (i)
and (ii) of subsection (2), is that relevant based on
the construction of 109 subsection (2) which simply
says a synopsis should rather than must and also the
wording in subsection (5)? The answer then they gave
is so what if it contains that type of information. So
what if it contains that type of information. How is
that possibly relevant to the convening process as a
whole?

JUDGE ADVOCATE: Excuse me. One moment,
Major Abbott. I understand what you are saying and I
am hearing you and I presume that this is going to be
your position or your response to the application by
the defence, general response on the meaning of
109.02(2) and (5) and the Notes, maybe. At this point
though, really I think the question is: Should I look
at the synopsis or not? I don=t like to go into argu-
ments now that don=t really pertain to the gquestion now
which is, and I think, solely whether I should look at
the synopsis or not in order to determine ... Then if
once I decided as an example to look at it, then the
argument I suppose would be made or even evidence
called to try to show that 109.02 has been infringed
and the infringement is such that it is fatal to the
case of the prosecution, okay.

So I think I understand that you object to
(1) to me looking in the synopsis on the basis that,
one, that would be it=s not relevant to this motion
because whatever is contained in there first is a
matter of opinion for the ... basically the master of
the facts, is what I think to understand from you; and
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23 Plea in bar of trial

Defending Officer Reply

secondly, because of Note D to 109.02, this is I, as a
judge advocate, I shouldn=t be looking at the synopsis,
okay. So that=s what I=m going to rule upon first,
okay.

DEFENDING OFFICER: Do you want to hear me on
this, Mr Judge Advocate?

JUDGE ADVOCATE: Yes, sure.

DEFENDING OFFICER: First of all, as to the
relevancy, I mean, I do not contend that the synopsis

speaks for the facts. There will be witnesses called
in due course. Nonetheless, the synopsis is very
relevant in the convening process. I=m not talking

about the future of this trial. I=m talking about the
past and what has led us here today, and very clearly
the convening authority has or should have in any
event, according to regulation, should have consulted
the synopsis and that=s what I=m referring to, not the
future.

Second, I would like to submit that Note D is
only that, a note. It is a note inserted under the
QR&0O under the authority of the Minister. It is not
binding upon you and you have the liberty and the
prerogative of looking at the synopsis, especially in
this context of a General Court Martial where the
members won=t see it in the context of a voir dire
where you can have a look at it to determine the merit
of the argument presented. This is based as well on
the right to the defence to present full defence and
one cannot invoke a mere note in the QR&0 to impeach
this right of the defence to present a full defence and
obtain ruling on a matter of law that is in my view
appropriately put before the court.

Finally, I would refer to the Lalonde case as
my learned friend has done. 1In that case, and I know
you were the judge advocate in that case, you have
accepted to look at a military police report which is
also very clearly inadmissible at a trial. Nonethe-
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24 Plea in bar of trial

Judge Advocate Ruling

less, you had determined in the Lalonde case in which
case a similar, I would say a similar application had
been presented to you, you had determined that looking
at this police report was necessary to determine

make a determination on the plea at bar and I suggest
to you that the synopsis today is just very relevant.
It is essential for you to look at it and make determi-
nation on the argument presented by the defence.

JUDGE ADVOCATE: Okay, I=11 take a few min-
utes and consider the admissibility of the synopsis on
this wvoir dire.

AT 1034 HOURS, 6 DECEMBER 1994, THE COURT CLOSES TO
DETERMINE ADMISSIBILITY OF SYNOPSIS.

AT 1100 HOURS, 6 DECEMBER 1994, THE COURT REOPENS AND
THE ACCUSED IS BEFORE IT.

JUDGE ADVOCATE: Thank you. Be seated
please. On the very narrow issue of the admissibility
of the synopsis as evidence in this plea in bar of
trial I find that the synopsis is admissible for the
purpose of determining whether the defence=s plea in
bar of trial is founded and the jurisdiction of the
court is flawed ab initio.

Where the parts of the synopsis fall within
the definition of opinion as to the character of the
accused or facts prejudicial to the accused which do
not bear directly on the charges as indicated in QR&O
article 109.02 subparagraph (2) and whether such a
thing would flaw the jurisdiction of the court will be
decided later on in this wvoir dire. As to Note D and
the way it reads I have to refer to QR&0O article 1.095
on the effect of Notes which provides that Notes are
for the guidance of officer and non-commissioned mem-
bers. They shall not be construed as having the force
and effect of law but should not be deviated from
without good reason.
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I find that there is ample reason to deviate
from Note D to QR&0O article 109.02 at this point.
Firstly, I wish to assure the parties that the synopsis
will not be seen by the court as the court in any event
is not allowed to see documents taken as exhibits in
voir dires unless they become exhibits in the main
trial later on. Secondly, notwithstanding the 15 June
1992 as the last date of issue of Note D under QR&O
109.02, I believe its application is and should be
limited to the president and members of a court martial
as they are the master of the facts and as the seeing
of the synopsis by them could indeed result in an
irreversible damage to the case.

However, as was done in the General Court
Martial of Colonel Lalonde where the judge advocate,
myself in that instance, had to consider the contents
of the police report giving rise to the charges as the
judge advocate who deals exclusively with questions of
law and questions of mixed law and facts, the accused
may not suffer any prejudice by the judge advocate
considering the synopsis and indeed in this case the
accused is asking me to do so, nor can the prosecution
from the fact that I look at the synopsis of evidence
which the prosecution has given to the accused as part
of the disclosure process of what evidence his case was
based upon.

I therefore rule as I did earlier, but I want
to repeat, that I can look at the contents of the
synopsis at the request of the defence if the defence
deems that I ought to do so in order to adjudicate on
their first plea in bar of trial.

DEFENDING OFFICER: Thank you, Mr Judge
Advocate, I understand that you having so ruled on
relevancy that my learned friend will not object to the
production of the document without for example me
having to call the maker.

PROSECUTOR: That is correct, Mr Judge Advo-
cate, we will not be opposing its introduction.
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JUDGE ADVOCATE: Okay. So this will be
marked Exhibit "VD1" on this wvoir dire.

THE SYNOPSIS IS MARKED EXHIBIT "VD1".
JUDGE ADVOCATE: Okay.

DEFENDING OFFICER: Mr Judge Advocate, that=s
all the evidence the defence intended to call and
unless my friend has evidence on his own

JUDGE ADVOCATE: Do you have evidence, Major
Abbott?

PROSECUTOR: I guess I do, Mr Judge Advocate,
it would be the response to the synopsis given by the
accused pursuant to QR&O 109.03. I understand my
friend will not be putting me to strict proof of prov-
ing the making of the document.

DEFENDING OFFICER: I have, Mr Judge Advo-
cate, a copy of the said document and I have no

JUDGE ADVOCATE: Let=s look at 109.03 for a
moment. Okay, so you want to put that in, and you have
no objection?

DEFENDING OFFICER: That=s correct.

JUDGE ADVOCATE: Okay. Bring it in. So
we=11 mark this "VD2".

LETTER DATED 28 SEPTEMBER 1994 IS MARKED EXHIBIT "VD2".

JUDGE ADVOCATE: Okay. That=s the evidence
that you wish to call?

PROSECUTOR: Yes, it is. Thank you, Mr Judge
Advocate.

JUDGE ADVOCATE: Are you ready to address me?
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DEFENDING OFFICER: I am, Mr Judge Advocate.
JUDGE ADVOCATE: Go ahead.

DEFENDING OFFICER: I will go very briefly
over the scheme produced or established in Queen=s
Regulations and Orders, QR&0O, Vol II, in particular
Chapter 109. I know you are very familiar with the
said chapter and in a nutshell this is the chapter that
provides for application for disposal of charges by
higher authority. One scenario contemplated in that
chapter, obviously, is the convening of a court mar-
tial. My remarks, of course, will address mainly that
issue because the scenario of a summary trial by a
superior commander in my view finds no application in
this particular context.

In essence, when a commanding officer decides
to apply to higher authority for disposition of a case
he shall see that a synopsis is prepared. That synop-
sis will be eventually served on the accused. The
accused will be afforded the opportunity to make or not
a statement regarding the facts disclosed in the synop-
sis with the understanding that this statement is, if
made of course, 1s not admissible and is only to be
placed in front of the convening authority.

Then, and I believe it is the first ... I
will come back to 109.02 about the synopsis, then the
commanding officer in accordance with 109.04 shall
forward his application in the form of a letter to be
accompanied by the synopsis, the charge sheet, a state-
ment, 1f any, of the accused as I referred to earlier,
conduct sheet, if any, and a couple other documents
that do not have any relevance in this motion.

Clearly, 1t has been intended that an application must
contain all of those documents. The terminology or the
wording of 109.04 is a clear "shall" which is quite
well known as meaning a must, and it must be done, a
compulsion.
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Then this document, or these series of docu-
ments with the letter, is referred to the higher au-
thority who has wvarious options. If it=s one that
cannot convene a court martial, for example, that
authority will pass it up, if it is recommended that
the court martial be convened ... etc. It is quite
clear in my opinion that it had been intended that
those documents and those documents alone be produced
to higher authority for those higher authorities to
make a determination as to the disposition of the case.

And I will rely, of course, throughout my submission
on the Court Martial Appeal Court decision in Bouchard
which I will make available to you, Mr Judge Advocate,
at a later time before you to consider this argument
where it has been stated by the Court Martial Appeal
Court that compliance with Chapter 109 is essential to
grant authority to the court.

The Court Martial Appeal Court stated in that
particular case that the referral of a member of the
Forces to a court martial was such an important matter
that indeed such referral had to take place in strict
compliance with Chapter 109. I am not suggesting that
Bouchard has application to this case beyond that
because in Bouchard, as you may know, the endorsement
of the charge sheet was absent and that was the flaw
that the Court Martial Appeal Court noted, and of
course, that has no relevance to this case but their
comment though about the strict compliance with the
regulation because of the very serious matter of refer-
ring a member to a court martial is in my opinion very
relevant to this plea.

Chapter 109.02

JUDGE ADVOCATE: Article 109.02, not Chapter
109.02.

DEFENDING OFFICER: You=re correct. I=m
sorry. Article 109.02 states in part that:

"(2) A synopsis should:
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(a) include a ... summary of
the circumstances relating to
the charge, together with the
names of the persons who will
be called as witnesses in
relation to those circum-
stances;"

Article 109.02(2) (b) states:

"... not include any reference,
direct or indirect, to

opinion as to the charac-
ter of the accused, or

facts prejudicial to the
accused, other than facts that
bear directly on the charge,
or

board of inquiry ..."
which has no relevancy in this particular case.

It 1is the defence submission that despite the
word "should", as my learned friend has commented on
earlier on, I take the view, I aver that despite the
word "should" in this English version that in actual
fact and according to the scheme of those regulations
this "should" should be read as a must or a shall. 1In
stating that I rely on two bases essentially, one, the
French text of the same article 109.02 which states,

109.02(2), "Un sommaire ... doit", which is a must,
shall, contain such and such, and 109.02(2) (b) "ne doit
faire aucune mention ...", must not or shall not make

any reference, then followed by the word direct or
indirect.
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The position of the defence here, and I think
it=s been well recognized in law, that both French and
English text have equal value, equal footing legally,
and that whenever there is a contradiction or a dis-
crepancy between two versions of a text that it be an
actual act or a regulation as it is in this case, the
adjudicator must look at the scheme provided for by the
legislator or the regulation maker. I suggest to you
in this case that this scheme by itself on its own and
without even any reference to the French text which
uses a shall, the mere presence or the words, directly
or indirectly, 1if it had been intended that it was
after all permissible to refer to opinion and bad
character evidence, why would the words directly or
indirectly appear.

I submit to you that the very presence of the
word "should make no mention, directly or indirectly",
express a very clear concern by the regulation maker
that no such reference shall be made, and the French
text, of course, very much so supports that position by
using the words "ne doit pas ... ne doit faire aucune
mention", which is shall not make any reference to.

Having so concluded, Mr Judge Advocate, it is
the defence position that since such information that
would be of a prejudicial value not related to the
charges or that would speak as to the character of the
accused, 1f they are present in the synopsis they are
there in clear contravention of article 109.02. And
then as we know as the synopsis is further passed on to
the accused, he has a chance to make a statement, and
further passed on to the ultimate convening authority
eventually to be considered if that document, the
synopsis, is done in contravention to Chapter 109, more
specifically 109.02, it does affect and create and
result in our view in a fatal flaw because then the
convening authority in making its decision, its appre-
ciation as to the way to dispose of the matter is now
relying on information that should not be in front of
him.
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And as you know very well, the convening
authority in being in receipt of such an application
has the option for example to send it back down for
summary trial or eventually possibly even dismiss the
charges or send it up for court martial. Those are
very important decisions to be made by the convening
authority and clearly they have to be made on the basis
of the proper documentation provided for in Chapter 109
and not on a documentation that clearly contravenes.

The prosecution may very well claim that
and I will come back as to some of the aspects of the
synopsis in a moment ... but the prosecution may very
well claim that yes, suppose there was something that
should not have been in the synopsis, it was open to
the accused to make a statement and might suggest that

it was for him to possibly rectify the situation. If
the prosecution is to take such a position I have the
following comments. On one hand, the accused is never

under any compulsion to make any statement, that it be
to the military police, other authorities or as ex-
pressly indicated in article 109.03 to authorities in
the process of disposing of the charges.

Therefore, I don=t think it can be reasonably
argued that it was within the power of the accused, if
you wish, to resolve those problems that had been
created by the author of the synopsis. He is under no
compulsion to make any statement. Even 1f the accused
had perceived some flaws in the synopsis, it is my
submission that there is no duty on him to tell prose-
cuting authorities, as the case is, how to run their
case 1f you wish. He cannot be held accountable for
the doings of those who are about to prosecute him as a
potential result.

I believe this is very consistent with our
very system ... basic system of law, whereby the ac-
cused always benefits of the presumption of innocence,
he has got the right to remain silent and so on and so
forth and I would suggest to you that trying to make
the accused accountable for information improperly
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placed in the synopsis would be totally inappropriate.

The synopsis, a 27 page document, 27, I suggest to you
that even if the accused had wanted to make a state-
ment, 1f one for a moment accepted that it was open to
the accused to make a statement to try to rectify the
record, if you wish, it would have been a near impossi-
ble task.

I do not intend to get into all the details
of the synopsis, how could I try to summarize a quarter
inch thick document containing 27 pages. I will only
draw your attention ... and those are only but a few,
very few examples, of some information that I do con-
sider either highly prejudicial and not relating to the
charges or opinion as to character or for that matter
many other elements in there that appear to be ... and
I know I=m not asking you for a ruling in advance on
admissibility, but that appear to be inadmissible
evidence and I suggest to you that to ask a convening
authority to make such an important decision as he has
to make on the basis of such information is so wrong as
to basically totally affecting the jurisdiction of the
court, the very decision the convening authority has
made.

One example, at page 26, paragraph 33, I will
not read it publicly. It is within the voir dire. You
have the document. It is only one example where the
person, this particular witness there at paragraph 33
of the synopsis, page 26, is not listed in any annexes,
is reporting a situation that is totally irrelevant to
any of the charges because the name of that person is
not listed in the annexes.

JUDGE ADVOCATE: Just to make sure that I
follow you, the witness that appears at paragraph 33 is
not listed in Annexes A or B?

DEFENDING OFFICER: That=s correct.

JUDGE ADVOCATE: So to make sure that I
follow you. Okay.
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DEFENDING OFFICER: And of course that goes
to the relevancy of course of that information being
there. My submission is that it=s totally irrelevant
because it=s not even a charge in relation to those
alleged events by that witness. I=11 give you another
example. Paragraph 5 of the synopsis at pages 3 and 4,
the bottom of page 3, and I would invite you to the
second paragraph of page 4, and the 5th paragraph of
page 4.

JUDGE ADVOCATE: Which one? The fifth or the
one below that?

DEFENDING OFFICER: One, two, three, four,
five.

JUDGE ADVOCATE: So we=re 1in witness
number 5.

DEFENDING OFFICER: That=s right, at page 4.
JUDGE ADVOCATE: Okay, we go to page 4.

DEFENDING OFFICER: And then within page 4
paragraphs 2 and 5, still in that witness.

JUDGE ADVOCATE: Two, five, okay, got you.

DEFENDING OFFICER: And as I said those are
just examples, but those two paragraphs among other
things and I will invite you later to read the whole
thing ... are clearly irrelevant, inadmissible and
that=s the sort of information that was presented to
the convening authority. And I, again, re-emphasize,
I=m not asking for rulings on admissibility of evi-
dence. That comes in the future. We=1ll take that as
it comes and I=m sure that I will be ready to make
objection at that time if there is any proposed evi-
dence that I find is not admissible. The purpose of my
comments here are to demonstrate that back when the
convening authority had made that decision, that so
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important decision, he made it on the basis on that
sort of information that I=m referring to.

Another example, and that will be the last

excuse me, I have a problem with the number here.
Witness number 7 which starts at page 5, more particu-
larly at page 6, and I say more particularly because
again there is ... para 2 of page 6, basically relates
an incident which may have amounted to the commission
of an offence but by a third party and nowhere is there
anything in there, that particular paragraph 2 that I=m
referring to, that ties those actions to Lieutenant-
Commander Marsaw, totally irrelevant, prejudicial, it
has no place in that synopsis and I say that with all
respect to the maker of the document. I find this
document is absolutely filled with information that
amounts to opinions, facts that are prejudicial but yet
not relating to charges, facts and opinions that in my
opinion would not be admissible in a court of law,
speculation on the part of witnesses.

And I invite you, Mr Judge Advocate, and I
urge you to read all 27 pages of that synopsis. I
submit to you that you should agree. You will find
that information that I=m referring to be speculation
on the part of a witness ... I cannot give you the
exact reference. I=m sure it will strike you when you
see it ... that "I did not see Lieutenant-Commander
Marsaw do something but it must be him who did it
because he was close."” You will see that as related by
one of the witnesses, mere speculation. I submit to
you that this whole document of 27 pages is filled with
this and whilst I appreciate that you have in the
Lalonde case made comments about the use of a synopsis,
use of other information that the convening authority
may consult which of course has no application in this
case.

As you will recall in the Lalonde case it was
the defence position that the prejudicial information
was contained in the military police report and that it
still affected the legality. In this case the prejudi-
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cial information is contained in the very synopsis
which must be prepared in accordance with Chapter 109,
article 109.02 especially. So, and despite, Mr Judge
Advocate, the comments that you may have made as to the
use of a synopsis in the Lalonde case, I suggest to you
that the content of this particular synopsis 1is so
outrageous as to rendering the decision ... eventual
decision of the convening authority illegal, flawed,
for non-compliance with Chapter 109.

My proposition to you, Mr Judge Advocate, 1is
that as you have ruled in Lalonde, even if one con-
tended that the synopsis may be used in such and such a
manner and possibly that the requirement of not having
opinions and all that, especially designed, and I
believe it was your position in Lalonde, the require-
ment of not having prejudicial information or opinion
in the synopsis was mainly to serve the purpose of a
potential summary trial. I believe that was your
position then. I suggest to you, Mr Judge Advocate,
and with all respect, that even adopting that position,
this synopsis here, and I again urge you to read it
carefully. This synopsis is so outrageous as to have
constituted a fatal flaw in the convening process. No
convening authority could be expected to act reasonably
or make a reasonable decision on the basis of such of
synopsis. And that=s the distinction I try to make or
present to you here today between Lalonde and this case
is that despite the Lalonde decision there must be a
line, a cut off line somewhere and I think that the
line has been well exceeded by this synopsis.

For those reasons, I would submit to you the
court has been illegally convened and this court, or
you Mr Judge Advocate, should terminate proceedings on
these matters.

PROSECUTOR: Before I begin, Mr Judge Advo-
cate, with your permission I would like to give you and
my friend, written submissions of the argument I will
be making. I give them to you for your assistance.
Perhaps that will be helpful.

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

A0575865_24-A-2018-01188--00049



30 Plea in bar of trial

Prosecutor Rebuttal

JUDGE ADVOCATE: Comments?

DEFENDING OFFICER: I believe I heard my
learned friend saying that he wanted to submit to me a
written submission.

PROSECUTOR: They are simply written submis-
sions of what I will be arguing and for that reason I
would like to present it to the court.

DEFENDING OFFICER: I have no objection to
that.

JUDGE ADVOCATE: Why don=t you show them to
the defence?

DEFENDING OFFICER: I have no objection. I
will consult it and see whatever it means for me in
terms of rebuttal. I will have only one guestion so
that I can follow my learned friend there. Does he
intend to just go along in that order presented there
or is that the only arguments to be made or will there
be additional stuff that I should pay attention to?
That=s what I trying to determine here.

PROSECUTOR: 1I=11 be basically going along
paragraph by paragraph making the points that are
contained in the written argument. There won=t be new
legal argument that haven=t been incorporated to the
written text. As I go along what I=11 try to do as
best as I can to incorporate some of the arguments that
my friend just made. But apart from that it will be
basically sticking to the written text and making
different comments as we go along in regard to it.

JUDGE ADVOCATE: Go ahead.

PROSECUTOR: Mr Judge Advocate, the thrust of
the defence argument is that the synopsis relating to
the accused contains information found within article
109.02(2) (1) and (ii), and because there is information
that falls within the ambit of that provision, the

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

A0575865_25-A-2018-01188--00050



37 Plea in bar of trial

Prosecutor Rebuttal

entire convening process if fundamentally flawed. It
is the position of the prosecution that there is abso-
lutely no legal basis whatsoever to support that argu-
ment. There is no legal basis that says just because
there is information that may be a type found within
those subsections of that article that the entire
convening process is flawed.

First of all and for the record, Mr Judge
Advocate, it=s the position of the prosecution that the
information in the synopsis does not fall within the
description of that information cited in 109.02(2) (b)
(i) and (ii). All the information in the synopsis is
relevant to the charges that have been laid. It does
not contain opinion of the accused=s character. The
information in the synopsis does relate to the ac-
cused=s leadership style, the actions of the accused,
the words spoken by the accused, the inaction of the
accused as well, but does not relate to the character
of the accused.

It 1is his leadership style, his conduct and
his words that are on trial. He is charged with dis-
graceful conduct, ill-treatment of members of his crew,
conduct to the prejudice of good order and discipline.

By the very nature of those charges there will be
evidence laid concerning his leadership style, his
conduct, his actions, his inactions to certain situa-
tions as well as the words that he spoke. So while
there is information in the synopsis about his behav-
iour, his language, etc., that he uses, that doesn=t
mean that the evidence relates to his character.

The bulk of the evidence that is contained in
the ... that the defence counsel has cited that they
claim does fall within the cited paragraph of 109 sub
(2) from the prosecution position is evidence which
helps define the Canadian Forces standards as it re-
lates to the conduct to the prejudice of good order and
discipline. There is evidence there which can be
admitted as similar fact evidence. There is evidence
which again refers to leadership style but not charac-
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ter. There is evidence in there which relates to his
verbal abuse and public rebuking and to refer to

QR&0O 19.13 whether that style of leadership is abso-
lutely necessary for the preservation of discipline

JUDGE ADVOCATE: What was the last article
you quoted?

PROSECUTOR: 19.13.
JUDGE ADVOCATE: Yes.

PROSECUTOR: Concerning rebuking subordinates
in the presence of others. There is also evidence in
the synopsis which demonstrates the prejudicial effect
of his conduct on good order and discipline. There is
also evidence there which goes to the accused=s intent.

There is also evidence which goes to his knowledge.

To accept defence counsel=s arguments that the
information only goes to character evidence and that it
is not relevant is really asking you to make those
decisions and rulings on evidence before you=ve heard
any argument from either counsel and what the test is
for ill-treatment, for disgraceful conduct and for the
conduct of good order and discipline, all charges that
he faces, two of which are not really before a court,
have not been given a lot of judicial consideration.

So how do we know what the tests are? How do
you know what our arguments are for those tests at this
point in time, and consequently how would you know what
is and isn=t relevant? Further you don=t have before
you evidentiary foundation required to admit similar
fact evidence but some of the evidence cited by my
friend claims that it=s character evidence rather than
similar fact evidence. The defence is really asking
you to prematurely rule on the admissibility of evi-
dence.

Another point relating to the construction of
QR&0O 109.02(2), the emphasis on the word "should"
rather than "must". I have listened to my friend=s
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argument. I certainly don=t have any difficulties with
his legal argument about the construction of statutes
when there is a French and an English translation. I,
myself, don=t speak French so I can=t follow all of his
argument but I certainly leave it up to you who are
completely fluent in both languages and I will leave
that point for the court to consider. Does 109.02(2)
which uses the word "should" mean that there can=t
absolutely never be any evidence in the synopsis that
might reflect on character or facts prejudicial not
relevant? Our position right now is that that=s not
the case but I=11 leave it in your hands, Mr Judge
Advocate.

For the sake of argument, assuming that there
are bits of information in the synopsis which do fall
within subsection (b) (i) and (ii), that necessarily
does not flaw the construction of the synopsis in light
of the word "should" but also in light of
article 109.02(5) which reads:

"Notwithstanding that a synopsis
has not been prepared in accordance
with paragraph (2), it shall not,
for that reason alone, affect the
legality of the decision by a con-
vening authority to convene a court
martial in respect of the charge."

So 1f a synopsis is not drafted in accordance
with subsection (2) it does not fatally flaw the con-
vening process in light of subparagraph (5). This is a
point my friend has failed to address. I note that the
words in 109.02(5) use "for that reason alone'", there
therefore must be some other evidence apart from that
contained in the synopsis which allows defence counsel
to argue that the whole process has been flawed. It=s
another distinct point. Defence counsel, as we see in
the exhibit that was introduced as evidence, the re-
sponse to the synopsis, both civil and military defence
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counsel advised the accused not to respond to the
synopsis. In the response to the synopsis it says:

"... I personally wish to provide you with a
detailed argument which could assist you in
determining the most suitable disposition of
those charges. I am, however, advised most
strongly by both civil and military counsel
that to do so would not be appropriate with
regard to the possibility of having to defend
myself at some point in the future."

So it appears that defence counsel has
strongly advised their client not to say anything about
the synopsis although they were fully aware at the time
before it was given to the convening authority of its
contents. Having advised him not to say anything they
cannot now be allowed to be passing up that opportunity
and then now rely on their inaction and then retroac-
tively enter the convening process by springing from
the bushes now arguing that the whole system is fatally
flawed.

I appreciate my friend=s comments that his
client has the right to remain silent but if the synop-
sis was so outrageous and so fatally flawed, why did
the accused=s counsel then make the articulate argument
to the convening authority that he has just done now.
He fully knew the contents of the synopsis. He under-
stands the process that is about to be carried out. He
chooses to remain silent only to now argue that the
synopsis is now in front of the convening authority
improperly and the whole system is flawed.

One of the application of defence counsel
argument is that if there is any information at all in
the synopsis which may go to character or which may not
be relevant but prejudicial to facts other than those
that bear directly on the charge the whole system is
automatically flawed. And again I stress not only is
there absolutely no legal basis for that argument but
there is no evidence to support his proposition in the
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first place. It=s my respectful submission that de-
fence counsel has misconceived not only the legal
nature of the decision that has been made by the con-
vening authority and convened a court martial but he
has also misconceived the legal nature of the role of
the convening authority as well.

In the Court Martial Appeal Court decision
8th of December 1993 of R. v. Lunn, it=s noted at page
7 that:

"Persons making decisions relative
to the laying and prosecution of
charges must act according to the
law but the law does not require
their independence or impartiality.
What is required of them is that
they not act in a manner that may
be seen, by a reasonable and in-
formed person, as drawing the ad-
ministration of justice into
disrepute."”

The Court Martial Appeal Court in that deci-
sion equated the role of the convening authority with
that of the Attorney-General. This is confirmed when
they have relied on the reference of R. v. Balderstone
(1983) 8 C.C.C., (3d) Manitoba Court of Appeal. 1In
Balderstone, the Attorney-General was referred to as
the Chief Accusatorial Officer whose role did not
require impartiality and independence. The thrust of
the defence argument is somehow the convening authority
has to be pure, has to be completely neutral and com-
pletely impartial. The case law says otherwise. He
has been equated with the role of the Attorney-General.

The QR&0O provisions allow him, if he sees fit, under
109.05 subparagraph (1) (a) ... 109.05(1) (a) to seek
further information than that contained in the synopsis
in such a manner as he sees fit.
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So the convening authority, who is similar to
the role of the Attorney-General, who does not have any
duty to remain independent and impartial can, not only
look at the synopsis but he can look at any other
information that seems fit. And in article 111.05
Note B states that:

"If the convening authority consid-
ers that information not contained
in the synopsis is necessary before
deciding whether to convene a court
martial, the convening authority
may seek further information."

So clearly the convening authority legally
can look at other information not contained in the
synopsis. He can refer to a variety of sources which I
guess could include military police reports and that
takes us to the recent General Court Martial of
Lalonde, where defence counsel did make a plea but
because prior to deciding to convene a court or not,
the convening authority had looked at a military police
report that they argued did contain the information
that was prejudicial but not relevant to the charges
and also contained opinion of the character. The issue
in that case was whether or not that fatally flawed the
entire convening process.

Based on the reasoning of Lalonde as well as
QR&O 109.02(5), it is the position of the prosecution
that regardless of what is in the synopsis is not
determinative of the issue of whether the convening
process has been fatally flawed or not. The test and
the purpose of the exercise is not to pick out a needle
in a hay stack that may or may not be character evi-
dence or may not be relevant to the facts in issue.

The test cited and adopted in the Lalonde decision is
whether or not a reasonable informed person could
perceive the consideration of the synopsis by a conven-
ing authority has drawn the administration of justice
into disrepute, and that=s the test.
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As in Lalonde it cannot be shown in this case
that the convening authority was unable to discharge
his duties and judicial process with the quiet and
impartial objectivity and free from any extraneous
pressure as contemplated in the decision of Court
Martial Appeal Court decision of Nye. There is abso-
lutely no evidence that the administration of justice
has been drawn into disrepute and there is absolutely
no evidence that the convening authority was ever
unable to discharge his duties with the quiet and
impartial objectivity that=s legally required.

The information my friend has cited for your
consideration in the synopsis I would submit falls
squarely within the Rules of Evidence in admissibility.

With regard to the witness at paragraph 5 of the
synopsis, why can he ... in that comment as to whether
he was or wasn=t intoxicated? He 1is talking about him-
self. He is not talking about everybody else. With
regard to the second paragraph of witness number 5 on
page 4, a reference to the synopsis will show that this
individual cited in that paragraph was having similar
treatment done to him as the victim, was outlined in
charges one and two at the same time, at the same
place, by the same people. Clearly, that=s relevant.

The information in the last paragraph for
witness number 5 talks about experiences when there are
other commanding officers. The court needs to know
what standard of conduct is acceptable in certain
situations and to determine whether or not it=s preju-
dicial to the good order and discipline. Paragraph 33
or witness number 33, is clearly a witness to a number
of bits of information that are relevant to the
charges. He was a witness and, in fact, a few similar
fact evidence can also be argued to be a victim as
well.

Paragraph 7 or witness number 7, second
paragraph down on page 6, does this go to knowledge and
intent of the accused? The accused=s intent is charged
with ill-treating of his crew, his evidence showing
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condemnation of the same type of treatment done by
others, evidence of knowledge and intent. The prosecu-
tion would submit so.

So in conclusion, Mr Judge Advocate,

109.02(5) clearly states that the construction of the
synopsis is not fatal to the convening process. The
decisions of Lalonde and supported by Lunn clearly
defined what the role of the convening authority is.

It doesn=t have to be independent and impartial. And
the real test in determining whether or not the conven-
ing process is fatally flawed is whether or not a
reasonable person would consider that the administra-
tion of justice has been brought into disrepute. And
as in Lalonde whether there is absolutely no evidence
to support that allegation, there is none here as well.
Thank you.

JUDGE ADVOCATE: Before you sit down, I want
to ask you a question. Is it your position that the
synopsis contains evidence that supports all the
charges on Exhibit "A"?

PROSECUTOR: Yes.

JUDGE ADVOCATE: Thank you. Would you answer
the same question?

DEFENDING OFFICER:

JUDGE ADVOCATE: It may contain more but does
it contain at least enough evidence to support the
charges?

DEFENDING OFFICER: I believe so.

JUDGE ADVOCATE: Okay. Do you have any
reply?

DEFENDING OFFICER: Yes, and I will try to be
brief. Regarding the prosecution=s address that basi-
cally the defence has ambushed this whole process, I=11
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only submit that for the same reason the accused has
the right to remain silent, I think it=s unfair and
inappropriate to say that the defending officer for
example has got to go and help prosecutorial authori-
ties to bring the matter up in a proper fashion. I
think that it would be a clear conflict of interest
situation. So it surely cannot be said that accused
nor defence counsel had a duty to come up and say,
"Hmm, Mr Prosecutor or Mr Possible Prosecutor or
Mr Advisor, are you sure that you=re doing this right?"
I don=t think it can be said that such a duty exists
on the part of either the accused or his counsel.

My learned friend has referred to 109.02(5)
to the effect that:

"Notwithstanding that a synopsis
has not been prepared in accordance
with paragraph (2), it shall not,
for that reason alone, affect the
legality of the decision "

This clearly has to refer to forms more than
actual content, or even if one was prepared to adopt
that yes maybe i1if there is a minor degression or breach
of for example the rule against opinion or character,
one might say, "Well, this being minor and for that
reason alone it would not affect." But when we are
facing a situation like the present one here where the
synopsis is outrageously filled with information that
falls within (2) (b) of that same article I would say
that this could not hold.

I would suggest that such a regulation pro-
viding that legality of decision is not affected by a
mere breach to this article cannot be held and enforced
against an accused when the actual breach was of such a
serious nature as it is in this case. I suggest to you
that one cannot by mere regulation take away rights
that exist in favour of the accused and to the extent
this subparagraph (5) of that article would purport to
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do that I would say that this paragraph should be
disregarded altogether.

The prosecution has referred in his submis-
sion as he had earlier on mentioned about a ruling,
that I=m asking about a ruling on your part in advance.

Simply, I reiterate that it is not the case. I=m
asking you to look back and see what was there when the
convening authority made the decision. Of course, with
your legal background you will look at the synopsis and
you will appreciate it for what it is and that=s when
of course you=1ll have to make the next decision as to
whether this was so bad as to result in a fatal flaw.

My learned friend has referred to Lunn and
Balderstone. The defence does not suggest that there
was a lack of independence and impartiality in this
affair. The convening authority, I agree with the
decision in Lunn, it says, "Well, the law does not
require the convening authority to be independent and
impartial." That is for the tribunal, I suppose, and
they have commented on that. My argument has nothing
to do with impartiality and independence. It=s got to
do with reasonableness of a decision on the basis of
such flawed information that is so clearly a) in con-
travention to article 109.02; and, (2) so grossly
prejudicial as to preventing such a reasonable decision
despite the good faith of the decision maker.

My last comment, Mr Judge Advocate, will be
to urge you again to read the 27 pages of it. I will
not ... I could have given you many, many more exam-
ples. For sake of economy of time and I would say as
well that I would not necessarily be comfortable to
repeat some of this information here now. That=s why I
won=t do it. But I urge you to read it carefully and
come to the conclusion, that=s what I invite you, that
on the basis of such information and despite your
previous decision in Lalonde, the reasonableness of
this decision and the administration into disrepute is
present and I ask you to rule in favour of the defence.
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JUDGE ADVOCATE: One last question, I guess,
to either one of you which can confirm, the application
under 109.04 by the commanding officer, Colonel Eady,
the application ... I=m looking at 109.04(3) (b):

"The commanding officer shall,
where applicable, include in a
letter applying for disposal by
higher authority:

(b) a recommendation as to whether
the accused should be tried by a
superior commander or by court
martial;"

Now, Chapter 110 on SUMMARY TRIALS BY SUPE-
RIOR COMMANDERS indicates that pursuant to section
164 (1) of the National Defence Act a superior commander
has jurisdiction to in his discretion try summarily an
officer below the rank of lieutenant-colonel or a non-
commissioned member above the rank of sergeant. Now in
view of the rank of the accused, lieutenant-commander,
he would have been a superior commander within his
rights to try Lieutenant-Commander Marsaw summarily if
he had wanted to.

Now my question is that, under 109.04, and
that=s in view of the comment by the defence at the
very beginning of your motion. There were two scenar-
ios in 109.02 whether the synopsis was to be used in
view of a court martial or to be used at a summary
trial, my question then is, in his letter, did Colonel
Eady ask for a court martial or did he recommend for a
summary trial?

PROSECUTOR: Surely after that, Mr Judge
Advocate, another commanding officer took the place of
Lieutenant-Commander Marsaw
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JUDGE ADVOCATE: Well, who ever was the
commanding officer who replied, the convening author-
ity.

PROSECUTOR: There was a recommendation that
charges be dealt with by court martial.

JUDGE ADVOCATE: Okay. Do you agree with
that? That=s part of the record, I suppose.

DEFENDING OFFICER: Yes, I don=t recall
having seen that document but I=11 take my learned
friend=s word for it.

JUDGE ADVOCATE: Okay. Thank you very much.
The court is closed to consider the plea in bar of
trial. It=s noon. I won=t be back before probably
2 o=clock.

AT 1208 HOURS, 6 DECEMBER 1994, THE COURT CLOSES TO
DETERMINE DECISION.

AT 1428 HOURS, 6 DECEMBER 1994, THE COURT REOPENS AND
THE ACCUSED IS BEFORE IT.

JUDGE ADVOCATE: Thank you. Be seated
please. The defence pleads in bar of trial that the
court has no jurisdiction to try the accused because
the process outlined in Chapter 109 was not followed by
the commanding officer and the convening authority.
Mainly, he argues that the rule in QR&O article 109.02
was not followed and that the synopsis that was for-
warded to higher authority under article 109.04 was
part of the application package for a court martial.
The court martial contained the material which was
either or both opinions as to the character of the
accused and facts prejudicial to the accused but not
bearing directly on a charge against him.

Chapter 109 provides that when a person is
charged the commanding officer must apply for the
disposal of charges to higher authority unless the
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charge was dismissed, a finding was pronounced or the
individual was tried summarily under Chapter 108. I
understand that neither of these apply to the accused
in this case.

The synopsis was therefore prepared and
together with the charge sheet and the other documents
listed in article 109.04, the synopsis was forwarded to
the higher authority with the commanding officer=s
letter of application recommending a trial by court
martial. In other words, there was no gquestion here
that the synopsis would ever be used in lieu of calling
the witnesses as is possible with the agreement of the
accused at a summary trial before a superior commander
pursuant to article 109.03 paragraph (5).

In accordance with 109.02 subparagraph (2)
such a synopsis should not have contained opinions as
to the character of the accused or facts prejudicial to
the accused other than the facts that would bear di-
rectly on the charge or charges. The defence suggests
that the French version differs from the English ver-
sion in that the prohibition contained in the French
version is stronger than the English version and that
the most favourable version ought to be used for the
benefit of the accused. On that last point while the
court takes no exception to the fact that the most
favourable version ought to be used when two versions
in each official language are at variance, a word like
the word "doit" which essentially means shall ought not
be looked at in a vacuum and without considering the
purpose of the regulation.

In view of paragraph (5) of 109.02 which
provides that a synopsis that is not prepared in accor-
dance with paragraph (2) shall not affect the legality
of the decision to convene a court martial, it appears
reasonable to conclude that the author of the regula-
tion could not have intended that "should" that is used
in the English version be construed as meaning "shall",
and that any mistake in the synopsis be fatal to the
process under (2) and not be under (5).
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Incidentally, Mr Defending Officer, I recom-
mend the reading of the latest version of article
109.02 which came into effect less than a week or so
ago which in French now refers to the word "devrait”
instead of the word "doit". Although, admittedly, such
new regulation was not in force at the time the synop-
sis, which is marked "VD1", was prepared, in my view,
however, it is a serious indication as to how the
regulation ought to be interpreted.

Be that as it may, and that=s why I guess it
took me so long, as requested by the defence, I took
the time to read the synopsis from beginning to end
with a view to determining whether there were items in
there that could be described as being direct or indi-
rect references to opinions as to the character of the
accused or to facts that did not bear directly on the
charges. By way of examples, speculations as the
defence described the evidence of Lieutenant Marr could
be considered as circumstantial evidence, evidence of
an incidence of abuse of language which is not the
object of a charge could be considered as similar fact
evidence.

Without this constituting any form of ruling
on the admissibility of evidence which as indicated by
the prosecution, I as judge advocate, have yet to
listen to that evidence and to the representations that
will undoubtedly be made by the two parties on their
admissibility, I found nothing in the synopsis which
could fall exclusively within what is described in
109.02 paragraph (2) subparagraph (b), sub subparagraph
(i) and (ii) and therefore be clearly and absolutely
inadmissible evidence before the court during the
trial. Character evidence, similar fact evidence, res
gestae evidence, confession evidence, statement against
interests are all manners of introducing evidence at a
court martial under our Military Rules of Evidence.

Again, I want it to be abundantly clear that
I do not rule on the admissibility of anything con-
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tained in the synopsis at this time because things that
are in the synopsis could very well after argument find
themselves ruled inadmissible, but I am merely stating
that I was unable to find in the synopsis which went to
the convening authority anything which on the face of
it would be outright inadmissible because of a lack of
relevancy for example and therefore should not have
found its way into "VD1".

I have re-read my ruling in the Lalonde case
and the decision of the CMAC in the case of Lunn and
although I am not required at this time, in view of my
preceding remarks, I feel compelled nevertheless to
state for the record and even where I was wrong in
determining that the synopsis did not contain objec-
tionable material I would nevertheless have found that
no prejudice would have been suffered by the accused by
the fact that the convening authority would have been
made aware of that material. Indeed, it has been
confirmed that there was enough material in the synop-
sis to support each and everyone of the charges bearing
on Exhibit "A", the administration of justice would not
be brought into disrepute by the fact that the command-
ing officer or the convening authority considered
evidence in the synopsis or other extraneous sources
such as boards of inquiry, summary investigations, or
police investigation reports in making decisions to
charge and to convene the court martial. In fact, such
military authorities would be remiss in their duties in
the disciplinary process if they did not consider all
that was available to come to a reasonable and informed
decision as required.

The plea in bar of trial of the accused is
denied.

PLEA IN BAR OF TRIAL IS TERMINATED

Now you indicated that you had, and you=ve
certainly given myself notice that you had, a second
plea in bar of trial.

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

A0575865_40-A-2018-01188--00065



52 2nd voir dire

DEFENDING OFFICER: Yes, Mr Judge Advocate.

JUDGE ADVOCATE: Would you be so kind as to
make your representations.

PLEA IN BAR OF TRIAL

DEFENDING OFFICER: Absolutely. The second
plea in bar is directed at charges one and two on
Exhibit "A" for lack of jurisdiction of this court to
try those two offences and Major Mackay will address
you further on this matter.

JUDGE ADVOCATE: Okay. So it=s in respect of
charges one and two. Do you have evidence to call?

ASSTISTANT DEFENDING OFFICER: I don=t have
any evidence to call, Mr Judge Advocate.

JUDGE ADVOCATE: Do you have any evidence to
call, Mr Prosecutor, or would you rather wait until we
know a little bit?

ASSISTANT PROSECUTOR: I think we would
prefer to wait, Mr Judge Advocate.

JUDGE ADVOCATE: Yes, maybe we should hear
first what is the substance of the plea is and then
we=11l see.

ASSISTANT DEFENDING OFFICER: Well, the
substance of the plea, Mr Judge Advocate, is the court
would have no jurisdiction under QR&0O 112.24 because
the argument is based on section 70 of the National
Defence Act which prohibits the ... or bars the juris-
diction of the court on several offences and one found
in section 70 is sexual assault. It is our submission
that the Act described in the particulars, most cer-
tainly in charge number one, is not ... I=m not alleg-
ing that it is, I=m just saying it discloses an act in
the nature of sexual assault and therefore this court
would not have jurisdiction because of section 70.
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JUDGE ADVOCATE: Okay, and you don=t have any
evidence to call?

ASSISTANT DEFENDING OFFICER: No, Mr Judge
Advocate, it will be strictly done on the evidence
before the court right now.

JUDGE ADVOCATE: Okay. Do you have any
evidence to call, Mr Prosecutor?

ASSISTANT PROSECUTOR: No, Mr Judge Advocate.
JUDGE ADVOCATE: Okay. May I hear you?

ASSISTANT DEFENDING OFFICER: Just a moment,
please. I=m just getting a hard copy of the charge
sheet. I will, primarily in the first part, deal
strictly with charge one and in the later part address
specific comments with respect of charge two.

Charge one reads under section 93 of the
National Defence Act, with a statement of the offence
being, "BEHAVED IN A DISGRACEFUL MANNER". The dis-
graceful behaviour is described in the particulars and
is said to be:

"... did insert a cigar tube between the
buttocks of ... Lieutenant(N) Kelk, ..."

I would like now to turn to section 70 of the
National Defence Act which reads:

"A service tribunal shall not try
any person charged with any of the
following offences committed in
Canada:

(a) murder;

(b) manslaughter;
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(c) sexual assault;

(d) sexual assault committed with
a weapon or with threats to a third
party or causing bodily harm;

(e) aggravated sexual assault; or

(f) an offence under sections 280
to 283 of the Criminal Code."”,

which mainly deal with abduction.

In this section, one of the salient points is
the use of the word "shall". Under the interpretation
section that we have in QR&O 106, it says that "may"
shall be construed as being permissive and "shall" as
being imperative. Section 11 of the Interpretation Act
states the same thing. Therefore, when the word
"shall" is used there is no discretionary power to be
exercised. Also this section, section 70, makes use of
the words "charged with". Now in some of the cases
I=ve had the chance to review the prosecution argqued in
reply to a plea in bar that the accused is not charged
with sexual assault as is the case here because the
charge is in fact behaved in a disgraceful manner.

I will certainly have to disagree with such a
position because it would be tantamount to saying that
notwithstanding the prohibition in section 70 the
tribunal would have jurisdiction just as long as it is
called something else. This at the very least, I
suggest, would be unethical. I=m not suggesting that
it was done purposely but I=m suggesting that Jjust
thinking that we could call it something else and
proceed would be unethical. So therefore in my submis-
sion there is a contrary or an intent in the legisla-
ture that would be contrary to that interpretation, and
I would suggest that to find the legislative intent
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behind section 70 we must first look at the French text
of section 70 which states:

"Les tribunaux militaires n=ont pas
compétence pour juger l=une des
infractions suivantes commises au
Canada: ...",

and the offences are listed. There is no reference in
the French text of the accused being charged with. It
simply states: "Les tribunaux militaires n=ont pas
compétence ...", military tribunals do not have juris-
diction over the offences.

Therefore, the prohibition in section 70, it
is my submission, applies to the offence not what the
individual is charged with. I have here some material
that I have presented to the prosecution and I will
submit to you, which is case law and certain section of
Acts that I will be referring to throughout the course
of my argument. I would refer you in that package
towards the end, first chapter 0-3.01 of the Revised
Statutes of Canada (1985), an Act respecting the status
and use of the official languages of Canada. I would
like to refer you first to section 6 which states:

"All Acts of Parliament shall be
enacted, printed and published in
both official languages."

And further on to section 13:

"Any journal, record, Act of Par-
liament, instrument, document,
rule, order, regulation, treaty,
convention, agreement, notice,
advertisement, or other matter
referred to in this Part that is
made, enacted, printed, published
or tabled in both official lan-
guages shall be made, enacted,
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printed, published or tabled simul-
taneously in both languages, and
both language versions are equally
authoritative."

So therefore there appears to be a possibil-
ity for different interpretations of section 70 of the
National Defence Act. Another section of an Act that I
gave you in the package is part of Chapter I-21 of the
Interpretation Act. My intent there was to refer you
first to section 10:

"The law shall be considered as
always speaking, and where a matter
or thing is expressed in the pres-
ent tense, it shall be applied to
the circumstances as they arise, so
that effect may be given to the
enactment according to its true
spirit, intent and meaning."

And a little further down, section 12:

"Every enactment is deemed reme-
dial, and shall be given such fair,
large and liberal construction and
interpretation as best ensures the
attainment of its objects."

So therefore the interpretation to be given,
the correct interpretation of the legislative enactment
must be consistent with the purpose. As I said earlier
the interpretation to the effect that a service tribu-
nal would have jurisdiction to proceed just if we call
it something else would be unethical and I submit would
be contrary to the purpose. The correct interpreta-
tion, the one consistent with the purpose of the in-
strument, is that a service tribunal does not have
jurisdiction over an offence of the nature of sexual
assault.
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As evidenced by the facts before the court
even 1f the same facts were capable of supporting a
finding that another offence of a different nature was
also committed in the process, the prosecution may very
well argue, Mr Judge Advocate, that there are in fact
such offences and I do not disagree with this principle
but it must be further restricted and scrutinized.

This very principle in fact was recognized by
the Supreme Court in Généreux when the Supreme Court
was discussing the necessity of a military judicial
system. One example given there was that of two ordi-
nary citizens one striking the other which amounts to
assault. But when the court applied the same act, the
striking, to the military context because of the mili-
tary structure and chain of command, said that such an
act may warrant a more severe punishment because it
attacks the need for discipline which must be treated
differently. But the reserved side of this principle
is, is it always necessary? Now to try to answer this
last question I intent to do a short analysis of the
various offences that one can find under the Code of
Service Discipline, and by all means I don=t intent
this to be exhaustive but just necessary to understand
the argument and the point I=m trying to make.

We can basically divide offences under the
Military Code of Service Discipline into three general
categories. The one which I would call the strictly
military offences which are those offences enacted for
the sole purpose of providing the military structure
with the necessary tools to enforce discipline. And a
good example of a strictly military offence is AWOL,
absent without leave. It exists in the Code of Service
Discipline. It doesn=t exist outside. And these
offences, strictly military offences, do fall under
certain limitations as all the other sections, one
being under section 69, the three year limitation
period and the other being under section 60 for the
persons who fall subject to the Code of Service Disci-
pline, under different circumstances, different persons
will not fall under the Code of Service Discipline.
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The second category I would call hybrid
offences for a lack of a better term, and can be fur-
ther divided, the same category, this way. The first,
the civilian offences, incorporated by reference by way
of section 130. These are the offences for instance of
the Criminal Code that we imported to our own law, that
we make our own law but are not the object of a spe-
cific offence under the Code of Service Discipline.

The second kind of hybrid offences would be offences
which exist in civilian criminal law but which are the
object of a specific offence under the Code of Service
Discipline. An example there, theft, theft exists in
the Criminal Code but theft exists also in the Code of
Service Discipline under section 114 which provides
additional definitions.

But these offences, the hybrid offences, are
also subject to a further restriction which is a judge
made restriction, the military nexus, which adds on to
the first time limitation, the second, a person subject
to the Code and now we=re dealing with military nexus.

The court will have to decide whether it has jurisdic-
tion because there is sufficient connection. The fact
that the accused is a member of the Forces is not said
to be sufficient for the court to have jurisdiction.
There must be more than that and there is ample case
law on this.

And the third sub-category of hybrid offences
are offences which exist in civilian criminal law and
are incorporated by reference but which could also take
a different form under a specific offence, a different
form of a specific offence under the Code of Service
Discipline which is assault, basically is an example.
Assault is striking a person or applying force without
that person=s consent but applied to the military it
could take a different form. The act of assault could
be ill-treatment of a subordinate or could be contemp-
tuous behaviour or offering violence to a superior.

But again these are all subject to military nexus.
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And finally, the third category, are offences
over which the military tribunals have no jurisdiction
notwithstanding the fact that the act could give rise
to a different offence under the Code of Service Disci-
pline. Those offences, even if they have a clear
military nexus have been shielded from the jurisdiction
of the military disciplinary system, I submit, so as to
ensure that the Act will be dealt with for what it is
and not what the military authorities think it is.

This third category, I further submit, was
purposely enacted, section 70, by the legislator in
order to avoid the confusion which would arise from the
military authorities being blinded by the need for
discipline and going to the point where an act which
could be part or form an hybrid defence could be con-
sidered more serious than what the law says it is. The
point I=m trying to make here is if we don=t shield
that, what could happen is that murder could be called
disgraceful conduct. But can the military authorities
truly say that disgraceful conduct is more serious than
murder, that disgraceful conduct is more serious than
sexual assault or even abduction?

This, in fact, the practice of calling it or
making it something that it is not could inherently
lead to a fundamentally unfair trial since the accused
so being charged would be deprived of available
defences which impose of much higher burden of proof on
the prosecution. For instance, murder and manslaugh-
ter, they are very technical but admitted defences for
murder which require a proof of a specific intent. But
if you charge murder under manslaughter or even dis-
graceful conduct, you prove the commission of the act.

You don=t even go to intent. But the murder, the
death of somebody to the hand of another repulses
naturally and will lead to the conclusion that it is
disgraceful. We are still missing the higher standard
of proof.

It is the defence=s submission that the
offence alleged in the charge or charge one falls in
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the third category and that the particulars as drafted
"... did insert a cigar tube between the buttocks of
." reveal an offence in the nature of sexual assault.

A further indication of this legislative
intent can be found in section 73 or rather the QR&O
enacted in support of section 73 which is
article 103.26. And that section which deals like I
said with ... that article which deals with section 93,
we have a Note:

"Offences involving indecency or
unnatural conduct might be charged
under this section but, as a gen-
eral rule, should be charged under
section 130 of the National Defence
Act ..."

That is to say, the service offence should be
the offence prescribed in the Criminal Code. As you
mentioned earlier, in the earlier plea in bar, under
article 1.095 the effects of notes. The notes are
meant to be guidance to officers and non-commissioned
members and have no force of law but they should not be
deviated from without good reason. And, again, if I
refer to 103.26 the note deals with indecency. There
are definitions of what indecency is. There is even an
offence under section 173 of the Criminal Code. But
the act must be called for what it is in order for the
court to have jurisdiction.

The question, therefore, Mr Judge Advocate,
necessarily is, is the act alleged in charge one of the
charge sheet which includes the particulars pursuant to
QR&0O 106.12 one in the nature of sexual assault? I put
a lot of emphasis on the words "in the nature of",
because as I am sure you know at this stage in the
proceedings you=re not to decide whether the accused
did or did not commit a sexual assault. That will come
to trial. The determination you are asked to make
today is simply whether on the evidence before you
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which is the charge sheet, the alleged act which is
drafted there is one in the nature of sexual assault,
and I submit that does not require a proof beyond a
reasonable doubt.

I now address like I mentioned at the begin-
ning a few comments about charge number two. First, I
would like to submit that the comments I=ve just made
in respect of charge one all apply to charge number
two. Charge number two as drafted which in fact is
alternate to the first charge and the first being an
alternate to the second, there are no references to the
act, just a charge under section 130:

"AN OFFENCE PUNISHABLE UNDER SEC-
TION 130 OF THE NATIONAL DEFENCE
ACT, THAT IS TO SAY ASSAULT, CON-
TRARY TO SECTION 266 OF THE CRIMI-

NAL CODE".
And in the particulars it just says "... did
commit an assault ...". But my submission is that the

particulars contained in charge two refer to the same
act as we find in the particulars of charge one and
because there is no difference between the two and
there is no evidence of a different act having been
committed, charge number two cannot be said to be a
lesser included offence to charge number one.

I would like to refer you to 106.015 of the
QOR&0Os:

"MEANING OF 'ALTERNATIVE CHARGE=

Charges may be laid in the alterna-
tive where the allegations in the
particulars are considered capable
of supporting a finding of guilty

(a) of one of several offences, or
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(b) of a particular offence but,
failing proof of one or more ele-
ments of that offence, another
offence ..."
I also direct your attention to Note A.
Note A:

"An alternative charge should not
be used except in the following
circumstances: ..."

The first circumstance is:

"... where an essential element of
an offence is in doubt, but the
remaining elements constitute con-
duct to the prejudice of good order
and discipline ..."

The alternate charge here is not prejudice to

the good order and discipline, is a charge under 130
for assault under the Criminal Code. The second one:

"... where a service offence is
inherently a more serious form of
conduct to the prejudice of good
order and discipline ..."

As I mentioned earlier, under section 70 the

interpretation which is consistent with the purpose is
to prevent that the offences listed in section 70 be
called something else under a service offence as in
this case because it is more serious or deemed to be
more serious. I don=t see how disgraceful conduct can
be said to be more serious than sexual assault. And

finally:
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", .. where there is a doubt as to
whether, in law, the particulars
constitute one offence or another."

The only particulars we have refer to the
insertion of the tube which I would submit raise a very
graphic image as to the nature of the act. And if the
prosecution was in fact able to adduce evidence of a
commission of an act but with no reference to any
sexual aspect, maybe it could be said to be a lesser
included offence of assault, but we don=t have that.
The only evidence before the court is in the charge
sheet. We have the same date. We have the same place
and we have the same victim. I don=t see anything in
those particulars that could lead to believe that the
act took place in different circumstances than what it
is alleged in the first charge.

So basically my submission with respect to
charge two, in absence of any further evidence, is that
we=re dealing with the same act but under a different
statement of offence. ©Now, in the package I have
submitted to you I would just like to refer to three
cases basically. The first is that of the court mar-
tial of Warrant Officer Tamblyn. In that court martial
the accused was charged with section 85, ill-treated a
person who by reason of rank was subordinate to him,
alternate to the second and the second alternate to the
first, section 119, conduct to the prejudice to the
good order and discipline, and basically the act al-
leged was "did perform cunnilingus." The court found
that it was in fact a sexual offence and under
section 70 it could not have jurisdiction even though
he was charged with section 85 and section 119.

That decision was followed in the court
martial of Master Corporal Aubut. Yes. Again, here
the charges were that section 85 again, "S=est conduit
d=une fagon méprisante a l=endroit d=un officier" and
section 129, "Comportement préjudicial au bon ordre et
a la discipline". In that decision, the court couldn=t
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differentiate the facts from Tamblyn concluded that the
act was in the nature of a sexual offence and termi-
nated the proceedings.

And finally, the last case I submitted is
that of Chase from the Supreme Court which was reported
at (1987) 37 C.C.C., Canadian Criminal Cases, (3d) at
page 97, which is basically a case in which there was
an attempt to further define what constitutes sexual
assault. We can find several references in that case
giving (a) that the offence of sexual assault is one of
general intent and that the test to be applied in
determining whether the act constitutes sexual assault
is an objective one in light of all the circumstances.

It also says that the intent of the accused is but one
of the factors to be considered and one of the most
prominent factor is whether there is a violation of the
sexual integrity of the victim. It also says that the
act to be considered sexual is not necessarily re-
stricted to genitals and it is not restricted to male
female contact. It applies equally to contacts between
either two males or two females.

Based on that decision and based on the
evidence that you have before you, the description of
the act in charge one which I submit is the same act in
charge two, the act we have is one in the nature of
sexual assault and therefore the court would lack
jurisdiction under section 70. I have finished,

Mr Judge Advocate.

JUDGE ADVOCATE: Thank you.

ASSISTANT PROSECUTOR: Mr Judge Advocate,
before beginning I have a number of cases and authori-
ties that I will be referring to throughout the arqgu-
ment and if I could just read those into the record and
provide you with copies.

JUDGE ADVOCATE: Yes.
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ASSISTANT PROSECUTOR: First of all, an
excerpt from the text book Driedger on the Construction
of Statutes, (3d). We=re providing you with pages 220
and 221. An extract of a transcript of the Disciplin-
ary Court Martial of Warrant Degroot. That=s D-E-G-R-
0-0-T, held in Regina, Saskatchewan on the 7th and
8th days of May 1991. I have a copy of the Supreme
Court of Canada decision in Chase, although you may
already have it, Mr Judge Advocate, and again that is
found at ... it=s a 1987 decision at 37 C.C.C., (3d)
page 97. The case of Regina and C.J., a Newfoundland
Court of Appeal case, (1990) found at 58 C.C.C. (3d)
page 167. The case of Regina and S.M., a court of
Quebec case, (1989) found at 73 C.R., (3d) at page 60.

The case of Regina and V.T., a Supreme Court of Canada

JUDGE ADVOCATE: And?

ASSISTANT PROSECUTOR: And V.T., victor,
tango, Mr Judge Advocate, found at 71 C.C.C., (3d) page
32. The Supreme Court of Canada decision in Regina and
Power, (1994) found at 89 C.C.C., (3d), page 1, and
finally, Mr Judge Advocate, an extract from the tran-
script of the Disciplinary Court Martial of an Able
Seaman Hamilton, held in Esquimalt, British Columbia,
on the 16th day of May 1983. Copies of these have all
been provided to my friend, Mr Judge Advocate.

Mr Judge Advocate, the defence has in effect
argued that section 70(c) of the National Defence Act
precludes this court=s jurisdiction over charges num-
bers one and two as set out in Exhibit "A", the charge
sheet. 1It=s the prosecution=s position that these
charges are properly before the court on the basis of
the following three arguments. First of all, the
accused has not been charged with sexual assault and
therefore section 70 of the National Defence Act has
not been triggered. Secondly, the evidence before the
court does not allow the court to reach any conclusion
with respect to the nature or character of the alleged
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acts. And finally, the Crown has a general discretion
to determine what, if any charges, should be laid and

the court will only interfere in the exercise of this

discretion in the clearest of circumstances.

Mr Judge Advocate, section 70 of the National
Defence Act states:

"A service tribunal shall not try
any person charged with any of the
following offences committed in
Canada: ..."

And then goes on to (c) where it states
"sexual assault". Now, Mr Judge Advocate, you=1ll note
in looking at section 70 that it in no way suggests
that a person shall not be tried with an offence that

is in the nature of the sexual assault. It refers
strictly to sexual assault and the commission of that
offence. The wording in section 70 is such that in

effect the accused must be charged with the offence and
when the accused is charged with the offence a service
tribunal does not have Jjurisdiction.

Now my friend has suggested that the wording
of section 70 is somewhat different in French than it
is in English and he has suggested that as a result of
that the meaning is not the same and the court need not
apply the rigorous task of being charged but need only
look at the nature of the act and if it is somehow
sexual that is enough to exclude the jurisdiction of
the court.

The prosecution would refer you to the ex-
tract from Driedger Statutes and specifically to
page 220 of that where the author discusses the meaning
or the shared meaning rule. In effect, Mr Judge Advo-
cate, 1f I could read you a short extract from that, it
states the following:
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states:

"The basic rule governing the in-
terpretation of bilingual legisla-
tion is known as the shared or
common meaning rule. Where the two
versions of bilingual legislation
do not say the same thing, the
meaning that is shared by both
ought to be adopted unless this
meaning is for some reason unac-
ceptable.

Because the versions of bilingual
legislation express the same law,
they ought to say the same thing;
if they do not, an effort must be
made to reconcile them. The best
way to reconcile conflicting ver-
sions is to identify and adopt a
meaning that is shared by both.
This point was made by the British
Columbia Court of Appeal in R. v.
O=Donnell:"

Then he quotes shortly from that case and

" The words in both versions, of
necessity, must be construed with
the same meaning. So, if one ver-
sion is clear and unambiguous and
the other version has the same
meaning as well as others, it fol-
lows that, when construing, the
common meaning must be accepted."

Mr Judge Advocate, it is the prosecution=s

position that the common meaning between the French and
English version of section 70 of the National Defence
Act is that an individual charged with the offence
shall not be tried by military tribunal. The French
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version 1is somewhat less restrictive, however, it
allows that interpretation. The English version does
not allow any other interpretation other than where the
charge has in fact been laid as a sexual assault.

Now, Mr Judge Advocate, if you would review
Exhibit "A", you will note that the accused in this
case has not been charged with a sexual assault.
Charge number one charges the accused with having
behaved in a disgraceful manner contrary to section 93
of the National Defence Act, and charge number two
alleges the accused committed an assault contrary to
section 130 of the National Defence Act.

As a result, Mr Judge Advocate, on the face
of the charge sheet there is no charge of sexual as-
sault. As a result, section 70 of the National Defence
Act has not been triggered. 1In the Disciplinary Court
Martial of Warrant Degroot, which I believe you=re
somewhat familiar with, a similar argument was raised
by the defence in that case. The case involved two
charges under section 129 of the National Defence Act
and one charge of assault contrary to section 130 of
the National Defence Act. The plea in bar relates to
the assault charge. Evidence called during the plea
indicated that the accused had poked the complainant in
the ribs and lifted her up and he had been involved in
some brief wrestling with her. In rejecting the plea
the judge advocate stated the following at page 38 of
the extract that you=ve been provided with, commencing
at line 31, and it was stated:

"The particulars of the charge
three as they appear on Exhibit 'A’
the charge sheet refer to a common
assault or assault simpliciter
under section 266 of the Criminal
Code of Canada and not a sexual
assault under section 271. On that
basis alone this court has juris-
diction over the accused."
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The charge sheet in this case refers not to
sexual assault but to common assault and conduct or
behaving in a disgraceful manner. Mr Judge Advocate,
on that basis alone the prosecution submits that this
court does have jurisdiction.

Now, Mr Judge Advocate, the defence has
suggested that the court has an obligation to do more
than merely look at the charge as it is laid on the
charge sheet and they suggested that in fact the court
must review the particulars to determine if what has
been charged is actually a sexual assault or in the
words of my friend in the nature a sexual assault. The
defence has further stated that because the particulars
in charge number one refer to the insertion of a cigar
tube between the buttocks of an officer that this
charge on its face alleges sexual assault.

Mr Judge Advocate, the offence of sexual
assault is set out in section 271 of the Criminal Code
and as you=re aware 271 does not define the offence.
The offence is in fact defined in the case law and
specifically in the case of Regina v. Chase, where the
Supreme Court of Canada dealt with the issue. 1In
Chase, Mr Justice McIntyre speaking on behalf of a
unanimous court states at page 103 that the test to be
used in determining whether or not a sexual assault has
occurred 1s as follows:

AThe test to be applied in deter-
mining whether the impugned conduct
as the requisite sexual nature is
an objective one: >Viewed in the
light of all the circumstances, is
the sexual or carnal context of the
assault visible to a reasonable
observer?=Q@

As a result of the test as set out in Chase
then the context or circumstances of the act become
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highly relevant in determining whether or not any given
situation a sexual assault has or has not occurred.

Mr Justice McIntyre therefore goes on at page 103 to
identify a number of factors none of which he indicates
are in and of themselves determinative of the issue but
all of which he indicates are relevant and these fac-
tors are as follows:

- the part of the body touched;
- the nature of the contact;

- the situation in which the contact oc-
curred;

- the words and gestures accompanying the
act;

- threats and/or use of force;

- the intent or purpose of the assaulter;
and

- finally, whether or not the act was
carried out for purposes of sexual grat-
ification.

The court in this case has no evidence before
it as to the circumstances in which the alleged act
occurred and, Mr Judge Advocate, I would ask you to
contrast that with the situation in the two court
martial cases the defence has referred to in support of
this plea. Now I=11 start with the Tamblyn decision or
the Tamblyn case. In Tamblyn the charge sheet as
indicated by defence counsel described what could only

or set out or allege what could only be described
as a sexual act as part of the particulars of the
offence. The case had in fact been referred to the
Crown prosecutor because the allegations against War-
rant Officer Tamblyn were considered to constitute a
sexual assault by military authorities at the time that
it was reported to them; and thirdly, there was before
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the court a detailed agreed statement of facts that
clearly established the sexual nature of the alleged
acts.

It is submitted that review of the transcript
will show that most, i1if not all of the relevant factors
set out in the Chase decision, were present. The
complainant was a female and the accused ... the male
accused contacted her genital area and her genital area
was certainly involved in the allegation set out in the
charge sheet. The offence occurred in private, in a
private office with the door closed and locked and the
act was clearly initiated for the purposes of sexual
gratification as set out in the agreed statement of
facts.

In the Aubut decision, the complainant was
called as a witness on the plea in bar of trial. As a
result of that the court had evidence before it that at
the time the alleged contact occurred with the victim
the victim was asleep, she was approached by the ac-
cused and the accused spoke words to the effect that he
just wanted to touch her and then he touched her right
breast. The evidence of the complainant in this par-
ticular situation was uncontested.

Again, it is submitted that most if not all
the relevant factors allowed the court, in the Aubut
case, to objectively find that a sexual assault had
occurred. The allegations again involved a male touch-
ing a female breast without the female=s consent while
she was in bed and, presumably, they were alone since
the charge sheet indicates that they were in the duty
room. The accused spoke words just prior to touching
the victim to establish both his intention and purpose
and which supported to the conclusion that the act had
been committed for purposes of sexual gratification.

Again, the criteria set out in Chase were
objectively satisfied, it is submitted, in the Aubut
decision. I sort of stand to be corrected in this area
but defence counsel indicated that in the Aubut deci-
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sion there was not a finding of sexual assault but the
court in fact found that the act was in the nature of a
sexual assault. That=s certainly not my impression in
looking at the decision in Aubut.

Now, Mr Judge Advocate, given the decisions
in Tamblyn and Aubut I would ask you to contrast them
with what you have before you in this particular cir-
cumstance. You have particulars on a charge sheet
which allege that a cigar tube was placed between a
victim=s buttocks. The particulars allege that the
offence occurred on board HMCS OJIBWA, a Canadian
warship in effect, but we have no other evidence as to
whether or not the act occurred in public or in pri-
vate. We just know it occurred on OJIBWA. We have no
evidence as to whether or not any words or gestures
accompanied the act. We don=t know if any threats were
made or force was used. We don=t know of the intent or
purpose of the accused, although it is clearly the
Crown=s position that this was not done for any sexual
purpose. And we have no evidence before us to estab-
lish whether or not the act was carried out for pur-
poses of sexual gratification although, again, it is
the Crown=s position that this was not the case.

In short then there is no evidence that will
allow the court to assess all of the circumstances to
determine whether or not the alleged act as set out in
the particulars amounts to a sexual assault as defined
by the Supreme Court of Canada in Chase. The defence
appears to be of the view that because the buttocks of
the alleged victim were involved this in and of itself
is enough to establish a sexual assault. The prosecu-
tion submits that the mere fact of the certain portion
of the body was touched or involved does not in and of
itself support a conclusion that a sexual assault has
occurred.

To reach such a conclusion would be inconsis-
tent with the Chase decision, and this is clearly
demonstrated by two cases, one out of Newfoundland and
one out of Quebec. The Newfoundland case is R. v. C.J.
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in which it had been alleged that the accused had
fondled the breast and genital area of his stepdaugh-
ter. The accused, while not denying that the alleged
acts had occurred, argued that they occurred in the
context of tickling and play wresting, an activity
which was described as skylarking in the decision.

These activities occurred in the presence of
the mother and had been engaged in since the complain-
ant=s early childhood. The complainant was, I believe,
16 years of age at the time of the alleged acts that
were charged. The Newfoundland Court of Appeal upheld
the acquittal of the accused on the basis that in the
circumstances the motivation of the accused was highly
relevant and that in effect the acts complained of were
not sexual assault but rather incidental to the long
practice skylarking. Thus the court considered all of
the circumstances and did not focus or reach a decision
based solely on the facts ... or solely on the question
on the part of the body that was involved in the touch-
ing.

A similar result was reached in the Quebec
case of R. v. S.M., in which it was held that the
mother did not commit a sexual assault by kissing the
genital area of a four year old daughter. Again, in
light of all the circumstances, excluding ... or not
excluding but even though the genital area was involved
in the contact the court objectively found there was no
sexual assault.

The prosecution therefore submits that there
is insufficient evidence before the court that will
allow it to find that the act alleged in charge numbers
one and two is a sexual assault. The test as set out
in Chase simply cannot be satisfied on the basis of the
evidence before the court and the prosecution would go
further and indicate that there is not even enough
evidence for you to determine that the act described in
charge numbers one and two, specifically charge number
one, 1s even of a sexual nature. Again, the Chase test
simply cannot be satisfied in this case.
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Now, Mr Judge Advocate, should you be of the
opinion that a sexual assault may have occurred here
the prosecution would submit that a particular factual
situation may result in the foundation for more than
one charge and in order to deal with this situation the
Crown is in fact given the discretion which in effect
allows it to determine whether or not charges will be
laid in a particular circumstance and if so what charge
is most appropriate.

The prosecutorial discretion is exercised by
the Attorney-General and in turn the Crown prosecutor
in a civilian criminal system and it is submitted by
the commanding officer and possibly the convening
authority in the military justice system. The princi-
ple of prosecutorial discretion in the criminal Jjustice
system was canvassed and affirmed by Madam Justice
L=Heureux-Dubé speaking on behalf of the unanimous
Supreme Court of Canada in the case of R. v. V.T.

This case involved a charge under the Young
Offender Act and the issue was whether or not a youth
court had the jurisdiction to dismiss a charge because
of its minor nature even though the Crown in exercising
its discretion had chosen to proceed with it.
Madam Justice L=Heureux-Dubé discusses in detail the
question of prosecutorial discretion at pages 38
through 43 of the case and at page 38 she states the
following:

AThere is no doubt that the Crown
acting through the Attorney-
General, and in turn through his or
her prosecutors, has a wide amount
of discretion in the carriage of
criminal cases. Our own court has
recognized the principle numerous
times and I would cite, as an exam-
pPle, the words of Fauteux C.J.C. in
Smythe v. The Queen ...(@
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And it then goes on to give a cite and the
quote is as follows:

A>Obviously the manner in which the
Attorney-General of the day exer-
cises his statutory discretion may
be questioned or censured by the
legislative body to which he is
answerable, but that again is for-
eign to the determination of the
question now under consideration.
Enforcement of the law and espe-
cially of the criminal law would be
impossible unless someone in au-
thority be vested with some measure
of discretionary power. The fol-
lowing statements made in R. v.
Court of the Sessions of the Peace

by Montgomery, J., with the
concurrence of Tremblay, C.J.Q.,
and Pratte, J., are to the point
and I adopt them.

I cannot conceive of a system
of enforcing the law where
someone in authority is not
called upon to decide whether
or not a person should be
prosecuted for an 'alleged
offence'. Inevitably there
will be cases where one man is
prosecuted while another man,
perhaps equally guilty, goes
free. A single act, or series
of acts, may render a person
liable to prosecution in more
than one charge, and someone
must decide what charges are
to be laid.=@
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And, Mr Judge Advocate, I would like then to
refer you to page 40 in another short quote about three
quarters of the way down the page. It is stated:

A It is important to understand
the rationale for this judicial
deference to the prosecutor=s dis-
cretion. In this regard, the rea-
sons of Viscount Dilhorne in Direc-
tor of Public Prosecutions v.
Humphrys, are instructive:

A judge must keep out of the
arena. He should not have or
appear to have any responsi-
bility for the institution of
a prosecution. The functions
of prosecutors and of judges
must not be blurred. If a
judge has power to decline to
hear a case because he does
not think it should be
brought, then it soon may be
thought that the cases he
allows to proceed are cases
brought with his consent or
approval.@

Madam Justice L=Heureux-Dubé then goes on to
state that this prosecutorial discretion is not abso-
lute. A court will ... but a court will only interfere
with the exercise of the discretion in the clearest of
cases where there has been a violation of the princi-
ples of fundamental justice or an abuse of a court
process. Mr Judge Advocate, the prosecution would
submit that i1if this restriction on prosecutorial dis-
cretion that will prevent the abuses that were sug-
gested by my friend in his argument, for example, where
someone commits a murder and is in fact charged with
disgraceful conduct. In other words, if the gravamen
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of the offence is such that it is clearly excluded
under section 70 of the National Defence Act and there
is evidence before the court to establish that, then
the prosecution would submit the court in accordance
with the decision of the Supreme Court of Canada could
exercise its discretion and refuse to hear the case.
But again, that only exists in the clearest of cases.

The Supreme Court of Canada recently dealt
with the question of discretion again in the case of
R. v. Power. In the Power case, again it=s
Madam Justice L=Heureux-Dubé that=s speaking, and in
this case she 1s speaking for the majority of the court
and deals with the question of discretion at pages 13
though 20 of the decision. And she deals in a little
more detail in this particular decision with the reluc-
tance of the courts to interfere with prosecutorial
discretion. She states the following at page 15, and
this is the last paragraph or the second last paragraph
on page 15 is where it begins:

A That courts have been ex-
tremely reluctant to interfere with
prosecutorial discretion is clear
from the case-law. They have been
so as a matter of principle based
on the doctrine of separation of
powers as well as a matter of pol-
icy founded on the efficiency of
the system of criminal justice and
the fact that prosecutorial discre-
tion is especially ill-suited to
judicial review.

In R. V. Balderstone
Monnin C.J.M. wrote, at p. 539:

The judicial and the executive
must not mix. These are two
separate and distinct func-
tions. The accusatorial offi-
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cers lay information or in
some cases prefer indictments.
Courts or the curia listen to
cases brought to their atten-
tion and decide them on their
merits or on meritorious pre-
liminary matters. If a judge
should attempt to review the
actions or conduct of the
Attorney-General -- barring
flagrant impropriety -- he
could be falling into a field
which is not his and interfer-
ing with the administrative
and accusatorial function of
the Attorney-General or his
officers. That a judge must
not do.(@

Now, Mr Judge Advocate, the defence has not
suggested nor have they provided any evidence to sup-
port an argument that there has been a violation of the
principles of fundamental justice or an abuse of the
court=s process. Nor has the prosecution, it is sub-
mitted, acted in any manner that can be characterized
as unethical in this particular situation. The prose-
cution reviewed the evidence that it has and made a
bona fide decision based on the evidence to lay the
charge that it felt could be substantiated with the
evidence that it had before it. And there was no
decision to lay a charge in an effort to avoid section
70 of the National Defence Act.

The CO in making that decision made that

decision on the basis of the evidence he had. He did
not make it on the basis of any statutory restriction
on the powers of any military tribunal. I would have
submitted that the defence is putting forth an argument
that if successful would have the effect of eliminating
the discretion of a CO and or a convening authority in
any case where there is even a remote possibility that
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the facts could support a charge of sexual assault and
this was put forward by the defence in their argument,
ASuch situations have to be referred downtown.@

Not only would such a task if adopted elimi-
nates prosecutorial discretion, something which the
Supreme Court of Canada has stated should not be done
for both constitutional and policy reasons, it will
unfairly impact upon the accuseds themselves, in that
an accused will be forced as a matter of law to face a
sexual assault charge even where the CO is of the
opinion that such a charge is not warranted or sup-
ported by the evidence that he has.

The prosecution submits that the test being
put forth by the defence is not correct. Rather the
court must recognize and allow the exercise of prosecu-
torial discretion. This was done in the Disciplinary
Court Martial of Able Seaman Hamilton. Again, Mr Judge
Advocate, I believe you=re somewhat familiar with this
particular decision. In this case the accused was
charged with two offences under what was then
section 119 of the National Defence Act. One charge
involved placing the hand on the leg of a female member
and the other involved caressing the buttocks of a
female member in a Mess.

The defence argued that the court had no
jurisdiction because the charges and the fact alleged a

sexual assault. The defence called no evidence but
argued the plea strictly on the basis of the wording in
the charge sheet. 1In rejecting the motion the judge

advocate stated the following at page 14 of the extract
that you have before you and this commences at line 12
of page 14:

AAssuming for one moment that the
evidence to be heard at this trial
could prove sexual assault by the
accused, it does not necessarily
follow, however, that such evidence
could only support charges of sex-
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ual assault. The conduct of the
accused could well support other
charges such as section 119 NDA,
for example. In other words, it is
a common practice or a common fact
that the same set of circumstances
give rise to more than one charge
and it is in the discretion of the
commanding officer to choose his
way of proceeding against the ac-
cused. In this case the CO has
elected to proceed under 119 for
Conduct to the Prejudice of Good
Order and Discipline.Q@

And in this case, Mr Judge Advocate, the CO
has chosen to proceed under section 93 and section 130
of the National Defence Act. The bottom line then,
Mr Judge Advocate, is that the defence itself has
stated to the court that they are not arguing the
particulars amount to a sexual assault. The defence
only suggest that the particulars suggest conduct in
the nature of a sexual assault. If defence doesn=t
even put forth an argument that the particulars meet
the test as set out in Chase for a sexual assault or to
constitute a sexual assault, how can the defence then
ask you to find that you have no jurisdiction to hear
this particular matter on the basis of section 70 of
the National Defence Act.

It is submitted that this court has Jjurisdic-
tion to try the offences set out in Exhibit AA,
charges number one and two. The accused is not being
charged or tried for a sexual assault, he is being
charged for offences which the Crown and the commanding
officer upon reviewing all the evidence felt could and
should be laid. Furthermore, the failure of the de-
fence to call any evidence other than the charge sheet
makes it impossible for the court to make any determi-
nation as to the circumstances surrounding the alleged
act so that the court can determine whether or not the
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test in Chase has been met. The fact that the victim=s
buttock was involved does not in and of itself satisfy
the Chase test as set out by the Supreme Court of
Canada.

And finally, Mr Judge Advocate, the prosecu-
tion submits that to determine that the allegations
contained in charges one and two amount to a sexual
assault would be an interference with prosecutorial
discretion something that should only be done, it is
submitted, in the most clearest of cases. And this it
is submitted is not one of those clear cases.

JUDGE ADVOCATE: Thank you.

ASSISTANT DEFENDING OFFICER: Very few short
argument, Mr Judge Advocate.

This first argument, the prosecution alleges
finally that the accused was not charged with and read
only the two statements of the offence. Under
QR&0 106.12 relating to charges it is specifically
stated:

"Each charge in a charge sheet

shall:

(a) allege one offence only;
and

(b) be divided into two parts
as follows:

(i) a statement of the
offence ...",

with which the accused is charged, and
(ii) a statement of the

particulars of the act,
omission, conduct, disor-
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der or neglect constitut-
ing the offence.@

So the two parts are inextricably attached
one to the other when we=re talking about "charged
with", we must also include the particulars. In addi-
tion, there was a mention that there was no other
evidence before this court. Well, I would submit that
presently, as we stand, the synopsis is in evidence
before the court and is evidence of the statements and
witnesses the prosecution intends to present in support
of the offences alleged.

With respect to the prosecutorial discretion,
my submission is that to be an interference with the
prosecutorial discretion there must first be a discre-
tion. And our submission since the beginning has been
that section 70 has in fact taken away that discretion
and I further arqued if you remember under QR&O article
103.26 although a note but which states if we are
dealing of an act of indecency or unnatural that the
charge should be laid under the section 130 of the
National Defence Act i.e., the Criminal Code offence.

And finally, I don=t agree that the decision
of the Supreme Court in Power would be applicable in
support of the prosecutorial discretion argument. If I
do remember in Power the case dealt with the admissi-
bility of a breathalyser certificate. At trial, the
judge had ruled that the certificate was inadmissible
and from that point on the prosecution did not call any
further evidence and, therefore, the accused had been
found innocent. The Crown appealed that decision and
the Court of Appeal ruled that in fact the judge erred
and should have admitted the certificate but did not
grant a new trial on the basis that there was other
evidence that could have been adduced by the prosecu-
tion and in deciding not to do so there was no reason
to grant a new trial, and the Supreme Court reversed
that in saying that if they decided at that point to
stop their case it was their discretion to do so. But
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the discretion is on how you conduct the trial. It
does not refer to the discretion to lay a charge.

I don=t agree with the argument that we can
choose because if we don=t, nothing is going to happen.
The discretion that has been given here is it=s taken
away from the military hands and the discretion will be
the discretion of the prosecutor downtown. He will
decide whether or not to proceed with a charge of
sexual assault based on the evidence that is present.
These are all my comments on the reply.

JUDGE ADVOCATE: Before you sit down, now in
your original argument on this motion when I listened
to you, you alleged that the evidence before the court
was the charge sheet. There is no evidence in this
voir dire of a synopsis. The voir dire that we held
before is finished as far as I=m concerned. We=re in
the second voir dire.

ASSISTANT DEFENDING OFFICER: It was my
mistake then, Mr Judge Advocate. I was under the
impression that we were still under the same.

JUDGE ADVOCATE: Yes, but it=s a different
motion. You, yourself, have stated that there was no
evidence before me other than the charge sheet. You=ve
said that. I have that in my note right here.

ASSTISTANT DEFENDING OFFICER: Yes, I under-
stand and it may have been my mistake.

JUDGE ADVOCATE: Now, in your reply, you want
me to consider the contents of the synopsis. Is that
what you want me to do?

ASSISTANT DEFENDING OFFICER: Well, yes, 1it=s
if in fact we are in a separate voir dire, separate
proceeding, then I would still invite you in rebuttal
to the prosecutor=s reply to go back and visit the
synopsis.
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JUDGE ADVOCATE: Yes. I=11 have to give a
chance to the prosecution to address that very point
and that point only.

ASSISTANT PROSECUTOR: The point of whether
or not the synopsis is in, Mr Judge Advocate?

JUDGE ADVOCATE: Yes.

ASSISTANT PROSECUTOR: Mr Judge Advocate, the
defence clearly stated

JUDGE ADVOCATE: And also, excuse me, and
also, I know they stated that but I mean right now they
are asking the court to use the synopsis once again.

So I mean, I think it=s clear that in his first address
or the first portion of his arguments before your reply
he did not refer to that. Okay, so that=s clear. Now,
he refers to it in reply and says it=s an oversight.

He thought it was before the court because he thought
we were still in the same voir dire. There may be some
confusion now. So I don=t like you to simply say,
"Well, he didn=t say that first, it=s too bad." That=s
too easy an answer. But I want to hear from you if you
have any representation, maybe you do not have any,
okay. What I want to hear from you is whether you
object to the synopsis being used by me in the resolu-
tion of this plea in bar of trial and why. Maybe you
have no argument. Then if you don=t, just say you
don=t have any argument and sit down. That=s no prob-
lem.

ASSISTANT PROSECUTOR: Mr Judge Advocate, I
do object to the synopsis being used in this wvoir dire.
I object for two reasons. First of all, the notice
provided to the prosecution by the defence as required
by QR&0O article 112.41 states when it gives notice of
the second plea in bar of trial

JUDGE ADVOCATE: Let me get that, because
I=ve got a copy of this document too. I=11 find it
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somewhere here. Absolutely, yes paragraph 2 alluded to
this plea in bar of trial.

ASSISTANT PROSECUTOR: That=s correct,
Mr Judge Advocate.

JUDGE ADVOCATE: Okay.

ASSISTANT PROSECUTOR: And on the fourth line
of paragraph 2 it states after the comma:

"The court has no jurisdiction to proceed
with the trial as the offence alleged by
these charges on the face of the information
appearent on the charge sheet is in the na-
ture of sexual assault.”

The notice provided clearly indicated that
the argument was to be based on the information on the
charge sheet, something which as you=ve already indi-
cated was affirmed at the start of the argument on this
particular plea.

Secondly, Mr Judge Advocate, I=ve tailored my
argument in reply on the basis that the only evidence
before the court is the charge sheet. Should you
decide despite our objection to consider the synopsis
then I would request an opportunity to deal with that
in argument.

JUDGE ADVOCATE: So there are two issues at
least to resolve here. One is there is a notice that
was given to the court and to the opposing party, the
prosecution, by the defence under QR&O article 112.04
and the notice pursuant to paragraph (a) shall include
sufficient detail of the nature of the application or
objection and the relief sought and (b) any supporting
witnesses that it proposes to call. So I understand
that (b) could include the synopsis or the evidence.

So the first question to resolve is whether the note as
given to the prosecution in the court was sufficient
and if it were not sufficient then deal with what is in
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paragraph (3) of 112.04 at where notice is to be given
in accordance with paragraph (1), as an example, that
is not sufficient, that the judge advocate appointed to
officiate at a court martial may still permit the
application or objection where reasonable cause for
failure to give notice, as in this case, reasonable
cause for failing to give suitable notice, and in
accordance with paragraph (1) is shown in this case by
the defence. Well, the first thing to be resolved is
this issue.

Now, once this issue is resolved, the second
issue 1is, assuming that we can proceed, what is the
relief that can be provided to the prosecution. I
suppose the relief would be an opportunity to the
prosecution to reopen his argument and provide addi-
tional comments in relation to this and although at
this stage there is no evidence of malice on the part
of the defence in failing to raise the issue of the
synopsis prior to their reply, still I think it would
probably be fair to give the prosecution an opportunity
to re-tailor his arguments and further address the
court on the issue of now the use of the synopsis,
resolving the second plea in bar of trial.

DEFENDING OFFICER: May I address the court
in this respect, Mr Judge Advocate?

JUDGE ADVOCATE: Yes.

DEFENDING OFFICER: I was listening to your
comments. The position of the defence of course is we
did not obviously ... did not intend to mislead the
prosecution nor the judge advocate, yourself, in that
respect. I believe you will agree with me it is for
the court to satisfy itself that it has jurisdiction
and since the matter has been raised

JUDGE ADVOCATE: You mean the court, not
myself?
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DEFENDING OFFICER: The court ... the judge
advocate.

JUDGE ADVOCATE: Then I think we should be
very clear in what you=re saying.

DEFENDING OFFICER: The judge advocate in as
much as

JUDGE ADVOCATE: It is my responsibility to
ensure and not the court=s responsibility to ensure
that we have jurisdiction.

DEFENDING OFFICER: Exactly, vyes.

JUDGE ADVOCATE: So I think you should use
judge advocate rather than court.

DEFENDING OFFICER: So it is your responsi-
bility then as judge advocate to ensure that the court
that will later on arrive, has jurisdiction over the
charge. An objection has been raised on the part of
the defence that there is no jurisdiction. I would say
that in the line of the CMAC decision in Ryan, whether
or not the defence may have proven the absence of
jurisdiction when the matter has been raised, the
court, the judge advocate in this case, has the duty to
ensure that actually the court has jurisdiction. And
you may recall in the case of Ryan the defence had
raised a nexus argument, did not bring sufficient
evidence to satisfy the judge advocate. As it was,
about the nexus, the judge advocate said on the basis
of what I see I=m not prepared to grant your applica-
tion. He says later on if it appears there is no nexus
it will be time to do it.

Later on, of course, the accused pleaded
guilty and the issue was not resolved and the Court
Martial Appeal Court then stated that as soon as the
argument had been raised it was the duty of the judge
advocate to ensure that it did in fact have jurisdic-
tion. And I would submit to you that in this case I
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believe the same responsibility exists on you because
of the very nature of the charges, one and two, and the
information that you have in front of you and it is
unfortunate that there was this misunderstanding about
the synopsis being part of this wvoir dire or not but
nonetheless you have read it, Mr Judge Advocate, and
you know what=s in it and you know ... or I=m sure that
you will if you haven=t already, formed an opinion as
to how this affects the jurisdiction of the court.

Therefore it cannot be said that because of a
mere misunderstanding that the synopsis is not there
and is to be ignored and I, at the same time, I fully
agree with you that the prosecution should be given a
chance to respond or even call evidence if that is
necessary in order to satisfy yourself re jurisdiction.

JUDGE ADVOCATE: Thank you very much for your
comment. So I think that what I=m going to do now is
take a short adjournment and ... Yes?

PROSECUTOR: I wonder i1if I could just raise
We weren=t clear in listening to your comments
earlier on, Mr Judge Advocate, if one of the issues
that will be reopen is also the admissibility of the
synopsis because we will be opposing the admissibility
of the synopsis as evidence for this matter as well.

JUDGE ADVOCATE: Okay, so what I=11 do then
is I=11 give you an opportunity to prepare comments in
view of what the defence has raised there in reply.
It=s four o=clock. Let=s adjourn for half and hour,
okay, and at 4:30 I will listen to any supplementary
comments you may have on the propriety of using the
synopsis, on the propriety of basing a decision on this
plea in bar of trial on the contents of the synopsis
and if by any chance I decided to do so then maybe
additional remarks you may have as to the meaning of
the synopsis so that you have an opportunity to say
make one final argument. Then there will be an addi-
tional reply in view of what the prosecution will have
said in that regard. I think this adjournment should
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provide you with enough time to say that to satisfy
that now you have had sufficient warning from the
defence in relation to 112.04, okay, and that should
give you enough time to address me.

We=11 resume at 4:30, okay. I will listen to
your remarks, both of you. And then in all likelihood
I will simply close the court to consider the plea in
bar of trial and will not return until tomorrow some-
time, okay. So half an hour.

ADJOURNMENT : At 1600 hours, © December
1994, the court adjourns.

REASSEMBLY : At 1630 hours, 6 December
1994, the court reassembles
and the accused is before it.

JUDGE ADVOCATE: Thank you. Be seated.
Mr Prosecutor, are you ready?

ASSISTANT PROSECUTOR: Yes, Mr Judge Advo-
cate. As indicated before the break we do oppose to
the admission of the synopsis as evidence on this
particular plea in bar of trial. The prosecution
submits that the synopsis is not evidence and is not
proven facts before this court and in fact that was
acknowledged by defence counsel this morning in the
original plea where they stated, "The synopsis does not
speak for facts. Witnesses will be called" or word to
that effect.

That is in effect our position as well. The
synopsis does not establish proven facts before the
court. Mr Judge Advocate, if you look at similar pleas
in bar in this area you=1ll find that where evidence has
been called it has always been introduced either
through an agreed statement of facts put in on the
consent of the prosecution or by the calling of live
witnesses. It is the prosecution=s position that
that=s in effect what the defence will be required to
do in this particular circumstance.

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

A0575865_78-A-2018-01188--00103



90 Plea in bar of trial

Assistant Prosecutor Exclusion of evidence

By introducing the synopsis as facts in
evidence, you will be placed in a position where you
will clearly be having to make decision with respect to
the relevance of evidence, the weight to be given,
circumstantial evidence and you=1l1l have to resolve
conflicting information contained in the synopsis. In
effect, Mr Judge Advocate, what you=ll have to do is
assess the credibility of possible witnesses without
being given the opportunity to observe their demeanour
or their conduct in the witness=s chair. As a result
we don=t feel the synopsis should be taken as evidence.

JUDGE ADVOCATE: So last few remarks before I
close.

DEFENDING OFFICER: My comments will be
brief. The prosecutor states that I said this morning
that the synopsis was not fact and that witness will be
called. Of course, that was in the limited purpose of
the fear of the prosecution that you would have to
you would be ruling in advance in the admissibility of
evidence and it is in that context that I made that
statement. As to what the synopsis does, it tells you
and me ... and us what the prosecution proposes to call
as evidence. That=s clear from the terms of
article 109.02 that has been discussed quite abundantly
so far. If that synopsis tells you that the evidence
that the prosecution proposes to call will tend to
demonstrate an offence that is of a sexual nature as
suggested, it is for you, if you do reach this conclu-
sion, to step in and make the ruling that the court
should not entertain those charges for lack of juris-
diction.

This does not involve usurping the role of
the court. It does not involve assessing credibility,
weighing evidence, admissibility and so on and so
forth. All it does involve is on the basis of what the
prosecution proposes to call, is it your view, Mr Judge
Advocate, that this charge can properly be put or
placed before the court? And having said that I leave
you with this task that is basically yours.

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

A0575865_79-A-2018-01188--00104



91 Plea in bar of trial

Defending Officer Rebuttal

JUDGE ADVOCATE: Okay, thank you very much.
So as I indicated earlier, it=s a quarter to five. I
will have a lot to read because you=ve given me a lot
to read and I will now close the court to consider the
motion but I will definitely not give you a decision
before tomorrow morning sometime. Yes?

ASSISTANT PROSECUTOR: I just wanted
You=re going to consider the motion on the basis of the
synopsis, Mr Judge Advocate, or ...?

JUDGE ADVOCATE: Oh no. I=11 decide that.

ASSTISTANT PROSECUTOR: I see, okay. I=m
sorry.

JUDGE ADVOCATE: 1I=11 decide that and I=11
tell you 1f I decide to consider it then I=11 tell you
what I did with it in granting or not granting the
motion and i1if I decide not to consider it I=11 tell you
also that I did not consider and I will tell you
whether I grant or not grant the motion.

ASSISTANT PROSECUTOR: Mr Judge Advocate, if
you are going to consider the synopsis we would Jjust
like an opportunity to respond to it and argque it as
discussed earlier. We would like to make argument with
respect to the contents of the synopsis if it=s going
to be considered as evidence.

JUDGE ADVOCATE: I can=t see what you could
say that would change what=s on that document which I
have read before. I don=t think we=re at the stage of
interpreting evidence or giving it any weight or as-
sessing the credibility of these witnesses or not. I
think we=re just at the stage of, as indicated by the
defence, whether we=re dealing with sexual assault or
not. No, I don=t think it would serve any purpose. I
think that I have heard enough for me to decide what
the synopsis is worth and what it does on this motion
if T decide to consider its contents.
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ASSISTANT PROSECUTOR: Well, again, Mr Judge
Advocate, we would certainly like to address the test
that=s set out in Chase and the factors that are set
out there and relate those to the contents of the
synopsis.

JUDGE ADVOCATE: I=m fully aware of Chase and
if I decide to consider the contents of the synopsis I
will look at it in relation to the test that is being
expressed in Chase. That will be certainly sufficient.

ASSISTANT PROSECUTOR: Thank you, Mr Judge
Advocate.

JUDGE ADVOCATE: So the court is now closed
to consider the motion. Thank you.

AT 1645 HOURS, 6 DECEMBER 1994, THE COURT CLOSES TO
RENDER DECISION.

AT 1003 HOURS, 7 DECEMBER 1994, THE COURT REOPENS AND
THE ACCUSED IS BEFORE IT.

JUDGE ADVOCATE: Thank you. Be seated. Good
morning. The defence pleads in bar of trial that the
court has no jurisdiction to try the accused in respect
of charges one and two on the basis of section 70 of
the National Defence Act which prohibits service tribu-
nals from trying a person charged with sexual assault
committed in Canada.

The defence submits that the offences of
behaving in a disgraceful manner and the alternative of
common assault which are based on the same alleged
conduct by the accused are on the face of it assault of
a sexual nature and as such are not within the juris-
diction of this General Court Martial. In support of
its plea the defence relies on the wording of the
charges themselves and on the content of the synopsis
which was prepared for the purpose of this trial. At
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the outset it is necessary for the court to determine
if it can use the said synopsis.

In reply to the defence argument, that the
court can rely on the synopsis to find evidence on the
particulars of charges one and two, that the court is
faced with acts in nature of sexual assault, the prose-
cution submits that the court cannot rely on the synop-
sis as 1t does not constitute admissible evidence.
Indeed, the contents of the synopsis have not been the
object of examination and cross-examination and cannot
be considered a reliable source from which the court
can determine what evidence will be admitted at trial,
the credibility of the witnesses mentioned therein or
its probative wvalue.

As is the accepted procedure in courts mar-
tial when the defence wishes to plead in bar of trial
and evidence must be laid in support of that plea, the
court 1is provided with that evidence through witnesses,
documentary evidence, admissions or agreed statements
of facts but not by way of a synopsis which was pre-
pared under and for the purposes of Chapter 109 of the
QR&0s. The use of the synopsis earlier in this trial
was for the limited purpose of verifying its contents
with regard to the rule on the subject and not to
determine their probative value or reliability. The
use now proposed by the defence would be improper. I
have therefore not relied on the synopsis as evidence
in this plea in bar of trial and my decision is based
solely on the wording of the charges and the arguments
of counsel.

In support of its plea the defence submits
that the first charge refers to an act in the nature of
sexual assault inasmuch as the insertion of a cigar
tube between the buttocks of another person cannot be
viewed as anything else when considering the definition
of sexual assault contained in the Criminal Code and
confirmed by the Supreme Court of Canada decision of
R. v. Chase which was cited by both parties. In their
opinion the particulars of charge one paint a very
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graphic image as to the nature of the act. Assuming
that the prosecution would be able at trial to lead
evidence which would meet the definition of sexual
assault as it appears in the Chase decision and the
Criminal Code it is indeed possible that these charges
later reveal a sexual assault proper.

The defence argues that given the wording of
the French version of section 70 the prohibition found
in that section applies notwithstanding that the ac-
cused was not charged to a sexual assault under section
130 NDA incorporating section 271 of the Criminal Code
of Canada. I find that the wording of the versions
amount to the same thing, assuming that tribunals of
criminal jurisdiction, civilian or military, only try
persons who are charged with offences. The English
version words "any person charged" are implied in the
French version, otherwise the interpretation could mean
that there could be a trial of one of the charges
without an accused. So I do not find merit in that
argument.

The defence suggests that the effect of
section 70 of the National Defence Act is to prevent
the Canadian Forces from lowering the higher standard
of proof in respect of a number of serious offences
whereas specific intent need to be proved in order to
secure a conviction against an accused. For example,
the prosecution should not be permitted to lower its
burden by charging a murder as an offence of behaving
in a disgraceful manner which by comparison to a murder
it=s a general intent offence. I fail to see the
applicability of such a proposition to this case as
sexual assault and behaving a disgraceful manner appear
to have identical standards of proof.

The defence then suggests that a further
indication that this court should not be proceeding
with these charges can be found in the note under QR&O
article 103.26 which although it does not have the
force of law recommends that offences involving inde-
cency or unnatural conduct be charged under section 130
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of the National Defence Act thereby triggering the
application of section 70 of the National Defence Act.
In addition to the Chase decision by way of precedence
the defence refers to the two court martial decisions
in the cases of Warrant Officer Tamblyn and Master
Corporal Aubut where it was determined that actual
sexual assaults had been charged under another section
of the National Defence Act in contravention of
section 70 or section 60 as it was in the Tamblyn case.

I have reviewed these two cases and have
observed that contrary to the situation here today
either by way of an agreed statement of facts in par-
ticular which refer to cunnilingus performed on a
female private soldier in the Tamblyn case or by way of
the evidence of the victim in the Aubut case the court
was able to determine then that sexual assaults had
been committed and charged in contravention of
section 60 or section 70 of the National Defence Act
and had granted the pleas in bar of trial. As it is in
this case the court is unable to determine on the basis
of the particulars of charges one and two that a sexual
assault was committed. Although admittedly physical
contact with the buttocks can be the basis of a sexual
assault, the insertion of a cigar tube between the
buttocks of another individual in the absence of other
evidence is not sufficient to determine that a sexual
assault has taken place.

The prosecution submits that the accused is
not charged with sexual assault, that there was no
evidence upon which any conclusion could be drawn as to
the nature of the alleged act and that in any event the
prosecution has the discretion to charge the accused
with those particular offences even though where this

was a case of sexual assault. Given the lack of evi-
dence, it has been impossible to apply most of the
cases cited by the prosecution. In the cases of

Degroot, R. v. C.J., R. v. S.M., it was possible to
determine that the acts of the accused were not in the
nature of sexual assaults. In the cases of Tamblyn
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and Aubut it was possible to determine that they were
sexual assaults.

There is only the case of Hamilton which
bears some remote similarity with the present case. 1In
the Hamilton case no evidence in any form was tendered
by the defence and it was not possible for the court to
determine whether it was faced with sexual assaults or
not. The court is in the same position here. That is
why also the argument that the prosecution has on the
issue of prosecutorial discretion is considered to be
premature at this time.

In his reply to the prosecution=s argument,
the defence refers the court to the Court Martial
Appeal Court decision in the case of Ryan which appears
at page 563 of 4 CMAR. The principle expressed therein
is that once the issue of jurisdiction is raised by the
defence the prosecution has the burden to prove that
the court has jurisdiction. The court is satisfied
that the issue was properly raised and arqued by the
defence and was also properly argued and responded to
by the prosecution, and that for the reason cited above
the court has jurisdiction over charges one and two.

So having said that, it is not possible at
this stage of the proceedings to determine whether the
court is faced with sexual assault disguised under
another provision of the National Defence Act and
whether that was done for the purpose of circumventing
the provisions of section 70 of the NDA or whether
prosecutorial discretion leads to that. ©So the plea in
bar of trial of the accused is denied.

PLEA IN BAR OF TRIAL IS TERMINATED

So, Mr Defending Officer, you had indicated
in your notice that you had yet a third and last, I
understand, plea in bar of trial?
PLEA IN BAR OF TRIAL
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ASSTISTANT DEFENDING OFFICER: Yes, I do,
Mr Judge Advocate. The third plea in bar of trial is
also under 112.24 of QR&0O for lack of jurisdiction.
The position of the defence on this one is that the
charges found on the charge sheet, charges three, four
and seven as drafted allege each the commission of
several offences which violates the right of the ac-
cused to make full answer and defence and therefore, as
drafted, it would be improper for the court to proceed
with these charges. 1It=s an issue basically of multi-
plicity.

JUDGE ADVOCATE: Will you call evidence on
that?

ASSISTANT DEFENDING OFFICER: No, we will not
be calling any evidence on this.

JUDGE ADVOCATE: Will the prosecution call
evidence?

PROSECUTOR: Yes, Mr Judge Advocate, the
prosecution will seek the introduction of the synopsis
previously introduced in another plea in bar as evi-
dence as well as correspondence outlining the disclo-
sure that has been given to the defence counsel to
date.

JUDGE ADVOCATE: I would like to hear argu-
ments on the admissibility of the synopsis in this plea
in bar of trial, first. 1In view of the two rulings I
have made yesterday and this morning on this issue of
synopsis, it will be interesting to know which way you
are going to suggest that the court take the synopsis
in evidence at this time.

PROSECUTOR: Thank you, Mr Judge Advocate, I
would like to refer to two cases, R. v. R.I.C., which
is (1986) 32 C.C.C., (3d) page 399, an Ontario Court of
Appeal Court decision as well as the case of
R. v. German, which is (1988) 51 C.C.C. (3d) page 175
of the Saskatchewan Court of Appeal. I=ve already
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provided my friend with copies of these cases. I would
like to provide you with them at this time as well.

JUDGE ADVOCATE: Was there a disagreement
that the synopsis be used for the purpose of this
motion?

ASSTISTANT DEFENDING OFFICER: For the synop-
sis, Mr Judge Advocate, we don=t intend to object to
the synopsis being submitted in evidence. We may
object to the presentation of the disclosure, the list
of disclosure material as we don=t see it relevant to
the issue.

JUDGE ADVOCATE: Let=s not talk about the
list of disclosure. We=re talking about the synopsis.

ASSISTANT DEFENDING OFFICER: With the synop-
sis, we have no objection.

JUDGE ADVOCATE: 1In fact, does it serve your
purpose?

ASSISTANT DEFENDING OFFICER: Well, it serves
the purpose in that our interpretation of these charges
as I mentioned represent multiplicity and we haven=t
seen anything in the synopsis that would show anything
to the contrary.

JUDGE ADVOCATE: So, indeed, the answer is it
serves your purposes.

ASSTISTANT DEFENDING OFFICER: Yes.

JUDGE ADVOCATE: 1It=s going to make it that
much easier maybe for me to decide. Anyway, let me
hear you.

PROSECUTOR: Mr Judge Advocate, the two cases
I=ve just referred to both deal with the information of
charges being challenged either on the grounds of
sufficiency, multiplicity, or whether or not they fall
within the ambit of being a single transaction. Both
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courts in resolving the issue applied what is called
the golden rule, "Does the accused know the case that
he has to face? Can he make full answer and defence?",
which is from what I understand in reading and hearing
the defence third motion, that=s exactly what they are
arguing that they cannot make full answer and defence
for reasons that they allege are multiplicitous
charges.

In unravelling that issue the courts, in both
those cases, stand for the proposition that the court
and the trial judge can look behind the wording of the
charges themselves to see what information has been
disclosed to the accused in order to determine whether
the accused can in fact and does in fact know the case
he has to meet or whether there is something fatal in
the wording of the information that can be corrected
through a disclosure. In R.I.C., defence argued that
the particulars in that charge were not sufficient and
didn=t know the case that it had to meet. The court
rejected that argument and noted that it had been given
access to the Crown brief and that Crown counsel had
volunteered information as to the nature of the sexual
assault that was charged. So the judge in looking
behind, looking at the disclosure material which I
would argue would include the synopsis as well as other
material clearly said that the transaction that=s
alleged in the charge could be identifiable and the
defence didn=t know therefore the case it had to meet.

In the German case, again, there were partic-
ulars of a sexual assault between specified dates
stretching over a two year period. The defence argued
that it didn=t know the case it had to meet and the
judge noted at the bottom of page 176 that the Crown
did make full disclosure of its case providing the
respondent with an opportunity to view videotapes of
the victim=s statements about the sexual assault. The
record also revealed that the Crown had made full
disclosure of the testimony to be adduced from other
witnesses.
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So in order to counteract the argument that
will be raised by defence counsel that they do not know
the case they have to meet that they cannot make full
answer and defence, we=re seeking the introduction of
the synopsis as evidence and also a list of disclosures
materials, not the disclosure material itself, it=s
simply a list of what we disclosed to them as evidence
so you, as judge, know what information has been pro-
vided to them that will allow you to come to a decision
as to whether or not they do in fact know the case they
have to meet. I understand your decision with regard
to the synopsis in particular to the last case. The
disclosure material by the judge in these cases was not
weighed, it would not determine whether or not it was
actually factual. The disclosure material was not
placed before the judge to determine whether or not the
contents of the material were truthful.

The disclosure material was simply placed
before the judge so that he saw what the Crown had
presented to the accused. In determining whether or
not the accused knew where the Crown was going, it was
still up to the Crown to prove later on at subsequent
proceedings whether or not they can actually prove what
they have disclosed and what they allege in the
charges. So I=m asking for the synopsis to be intro-
duced, not as truth of its contents, but merely as
evidence to show that the defence has been informed by
the Crown what the allegations are and where the evi-
dentiary underpinnings for those allegations lie.
Thank you.

JUDGE ADVOCATE: Thank you. So on that issue
of synopsis itself?

ASSTISTANT DEFENDING OFFICER: Yes, on the
issue of synopsis itself, the two cases that the prose-
cution has referred you to are cases that refer to the
sufficiency of particulars or information. The issue
that we raise here is not the issue of sufficiency.
It=s the issue that each charge refers or alleges the
commission of several offences.
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JUDGE ADVOCATE: I appreciate that, Major
Mackay, but I think that, what I understand the prose-
cution is saying is that in response, in the German and
R.I.C., which I haven=t read yet, cases, the judge
referred to the information, the list of disclosures
and the Crown brief. Presumably there could be some
similarity between what the Crown brief was and what
the synopsis is, because down in civilian court they
don=t have synopses like we do. I think that what the
Crown was saying is the use of these documents and the

use of the synopsis. In other words, it=s yet again a
second ... maybe admissible ... and that=s why I want
to hear you say, admissible use of the synopsis. Not

as he argues to determine whether what=s in there is
factual or the truth or what=s in there but simply
whether it was there or not. In other words, consider
it as hearsay if you want, here is the statement if you
want, but look at it as to whether it indicates that
there is evidence on the point and presumably later on
if I agree and if we all agree, mind you I will rule,
if we all agree that I can look at the synopsis, then
arguments will be made as to whether there is evidence
of multiplicity or not which is what you=re arguing,
isn=t it-?

ASSTISTANT DEFENDING OFFICER: Yes.

JUDGE ADVOCATE: So on this issue of synopsis
you indicated earlier you basically had no objection.
Do I take it that that=s still the case?

ASSISTANT DEFENDING OFFICER: As I mentioned
earlier, on that strict basis I will not object because
it=s our position that it doesn=t go against.

JUDGE ADVOCATE: 1In view of the comments by
the prosecutor and you know your agreement and what I
understand as the purpose of the synopsis I will, and
that=s a second time in this trial that we use the
synopsis for a purpose which is certainly not ... was
not envisaged in Chapter 109, but which appears legiti-
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mate. So we=1ll use it, okay. So now that=s the evi-
dence you wanted to present.

PROSECUTOR: I have a letter that was given
to previous defence counsel outlining the disclosure
material given from the Crown to the accused and that
will be the second document that I would seek to being
introduced as evidence for this motion.

ASSISTANT DEFENDING OFFICER: As I mentioned
as we started off, we have no objection to the synopsis
but the letter itself, if we=re dealing simply with an
issue of sufficiency to show multiplicity, I don=t see
the relevance of this document coming in. We=re not
dealing with sufficiency of information being given to
the defence, Jjust multiplicity issue. Does on its face

the charge sheet or the charge as drafted reveal more
than one offence?

PROSECUTOR: The prosecution would be taking
the position that the defence is misconceiving the
legal distinctions between multiplicity and single
transaction and what they are actually arguing

JUDGE ADVOCATE: But we=1ll see that later.
What I want your comments on now is the list of disclo-
sures. Maybe they confuse multiplicity and you know
that=s another issue, I think. I think that what I
would like to hear now is, should I be taking that 1list
of disclosures in evidence or not?

PROSECUTOR: The arguments that I made with
why the synopsis should go in as evidence, I would
submit, equally apply to why a list of the disclosure
material should go in as well. It gives the judge
further information as to exactly what the accused has
available to him to understand the case the Crown is
seeking against him. There is information in the
synopsis but there is also other evidentiary basis
independent of the synopsis that have been provided in
disclosures.
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So in many regards the synopsis is just one
item in a longer list of disclosures and if the synop-
sis can be relevant for the purposes of this particular
motion then we would argue that a list of the other
items that have been disclosed as well would be equally
as relevant and helpful to the judge.

JUDGE ADVOCATE: That list is not simply a
repeat of what=s in the synopsis, I presume?

PROSECUTOR: No, in fact it would be a list
of just numbering items. It wouldn=t be the actual
disclosure document. It=s simply an inventory of what
documents and items have been given to the defence at
this point in time. There is probably well over
100 different items, interview notes, videotapes of
specific interviews, military police reports, other
information that has been gathered in the investigation
of this case.

JUDGE ADVOCATE: I don=t really understand
why you want it in and why you=re objecting. It seems
to me that this is a non-issue. If it=s a list of
items, what does it do to clarify the issue raised by
the defence in their plea in bar of trial? And sec-
ondly, if it doesn=t, why do you object? If it=s
irrelevant, why do you object? I don=t understand.
Let me take a look at the document. I=11 take a look
at the document. I guess this is probably the safest
way and 1f I don=t think it is admissible I=11 just
give it back and I won=t even think about it a second
time.

I don=t see how this could be of any assis-
tance in the plea in bar of trial that the defence has
alluded to and not made yet. Whether I note that there
were, you know, 2000 pages of notes given to the ac-
cused doesn=t help me much in knowing what was in the
notes. You know what I mean. I think that we=re
losing our time here. We=re spinning wheels for
nothing.

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAl - RENSEIGNEMENTS NON CLASSIFIES

A0575865_92-A-2018-01188--00117



104 Plea in bar of trial

Judge Advocate Ruling

Okay. So the synopsis is, with the agreement
of both parties, is before the court. That=s it in
terms of evidence. Major Abbott?

PROSECUTOR: That=s it, Mr Judge Advocate.

JUDGE ADVOCATE: So, could we hear your
comments?

ASSTISTANT DEFENDING OFFICER: Before I pro-

ceed I would like to give you some documents to which I
will be referring. I=ve already provided copies to the
prosecution. The first is a decision, a Standing Court
Martial of 1981, the court martial of Private Thompson.
The second is the case of the Ontario Court of Appeal,
Regina v. Zamal, Z-A-M-A-L, in the Canadian Criminal
Cases (1964) Volume 1, page 12. The third is a short
Supreme Court case, Neville, N-E-V-I-L-L-E, wv. the
Queen, from the Canadian Criminal cases (1981)

62 C.C.C. (2d) page 1. The fourth is R. wv. Deutsch,
again, (1983) 5 C.C.C. (3d) page 41.

As I mentioned earlier, the motion is to the
effect that the charges, charges three, four and seven
as drafted each allege the commission of more than one
offence and as such would place the accused in a diffi-
cult position, the position namely to exercise his
right to full answer and defence. If we look at the
charges, charge number three in the charge sheet under
section 95 of the National Defence Act:

"ILL-TREATED PERSONS WHO BY REASON
OF RANK WERE SUBORDINATE TO HIM

n

And the particulars first make reference to a
period of time between 5 February 1992 and
4 October 1993 covering therefore a period approxi-
mately of a year and a half, and the particulars fur-
ther go on saying that the ill-treatment was in a form
of verbal abuse of members of his crew cited in
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Annex A. Annex A is a list of 11 names, alleged vic-
tims. And finally, these particulars make reference to
nine words for a combination of words that would have
been the verbal abuse. So therefore what the accused
is facing now is a single count alleging that over a
year and a half or around the year and a half nine
words or combination of words would have been abusive
towards 11 people. The possibilities are great. It=s
a question of has a word been said to one person? The
same word to 11 persons? A combination of words to a
combination of persons in a year and a half period? I
know that the prosecution will go with the single
transaction theory and our position is that in this
case the single transaction doesn=t apply and I intend
to explain why later on.

The fourth charge is under section 129:

"CONDUCT TO THE PREJUDICE OF GOOD
ORDER AND DISCIPLINE ..."

In that third charge the same period is
alleged, 18 months or thereabout. The wverbal abuse,
although there is no reference to any specific words
which would have constituted the verbal abuse but makes
reference to Annex B, Annex B if I=m not mistaken,
consists of 19 names. So we have basically the same
situation.

And finally, the seventh charge which is
under section, again section 129 of the National De-
fence Act:

"CONDUCT TO THE PREJUDICE OF GOOD

ORDER AND DISCIPLINE ..."

The period of time indicated here in the
particulars is between October 1992 and October 1993
covering a year. It concerns personal harassment
towards one alleged victim but by making derogatory
anti-francophone comments in the plural form. Though
therefore the situation again alleges that comments
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were made to this time one victim ... alleged victim
over a year period.

First of all I would like to refer you to
QR&0O article 106.12 concerning charge sheets:

"106.12 Each charge in a charge
sheet shall:

allege one offence only; and
(b) be divided into two parts ..."

As I mentioned earlier and as has been men-
tioned by the prosecutor earlier, their intention is to
plead the single transaction theory and that we do not
make the difference between the single transaction and
multiplicity. The two are connected and, as I said, it
is our position that the single transaction does not
apply and multiplicity does apply. I would like to
refer you to section 581 of the Criminal Code and this
is to explain by way of comparison, the reason why it
is our position that the single transaction

JUDGE ADVOCATE: 581 you said?

ASSISTANT DEFENDING OFFICER: 581. In that
section it is said:

"Each count in an indictment shall
in general apply to a single trans-
action and shall contain in sub-
stance a statement that the accused
or defendant committed an offence
therein specified."

First of all, in this section we=re dealing
with the word "indictment", a specific document under
the procedures of the Criminal Code. We, in our sys-
tem, do not have indictments. We do not deal with
indictable offences and summary conviction offences.
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We have charge reports and charge sheets. This article
makes specific reference to the transaction. It is an
apparently recognized principle for the purposes and
ends of the Criminal Code. But since we=re dealing
with a charge sheet which under 106.12 specifies that
each charge shall refer to only one offence, it is our
position that the single transaction rule does not
necessarily automatically apply.

On this basis, I would like now to refer to
some of the cases that I have put before you. The
first one is, I would like to refer you is
R. v. Neville, the Supreme Court case which is a short
decision.

JUDGE ADVOCATE: You said Neville. 1It=s in
the back of the package you gave me. Neville, got it.
You also gave me the case of Deutsch.

ASSISTANT DEFENDING OFFICER: Yes, there is
Deutsch.

JUDGE ADVOCATE: Okay.

ASSISTANT DEFENDING OFFICER: 1In this case
the accused, if I=m not mistaken was under one count
charged with two separate offences. So we dealt basi-
cally with multiplicity or duplicity and in that case
the Supreme Court said that it was impossible to divide
them because under the Provincial Summary Convictions
Act which led to the charges, there were no provisions
preventing the laying of two counts of two offences
under one count.

Our section in the QR&0Os prevents that and it
is specific that there shall be only one offence re-
ferred in each count. In the second case, R. v. Zamal,
this case basically was a case of multiple rape or gang
rape. The victim had been raped by five individuals
and they were all charged under the one count. Of
course, defence sought the separation of the counts and
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where the demand was turned down by the Ontario Court
of Appeal, in this case, as a base for its decision the
court looked at the circumstances. The rape took place
in the same apartment, in the same bed and one after
the other, and the court found that because of the so
closed proximity in time it was or constituted a single
transaction and therefore admissible under the single
transaction rule and did not divide into five counts of
rape.

And finally, in Deutsch, Deutsch was a case
where the charge, the count was that the individual
attempted to procure different women over a period of
several months for the purposes of illicit sexual
intercourse. And again in this case, however, the
Ontario Court of Appeal didn=t see proximity into the
various offences and the counts were divided and as it
says there each attempt at procuring a women not being
connected with the other should be made the object of

one count. The guestion therefore between single
transaction theory and multiplicity would apply to be
one of connexity. Is there sufficient connection in

time, in facts, in the place and in the circumstances
to be satisfied that this or all of these transactions
amounted to a single transaction?

An example I would give in military environ-
ment would be for instance on a parade or exercise of
parade where the person conducting the exercise if not
satisfied with the conduct of the group would by way of
an order let people stand at attention for three hours
under the sun. There is connexity in time, connexity
in place, connexity in motive and in circumstances.
Although there are 36 victims I would say even in our
circumstances would amount to a single transaction.

But if the same person is unsatisfied of the behaviour
or deportment of a single individual, different indi-
vidual at different time under different exercises and
each time gives the same or a similar order there would
be a tantamount to ill-treatment, would that by itself
constitute single transaction?
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The main difference between proceedings under
section 591 of the Criminal Code and proceedings in
106.12 the charge sheet can be found at section 590 of
the Criminal Code. Section 590 states:

"A count is not objectionable by

reason only that

(b) it is double or multifarious."

So under 581 the indictment as it says there
can make reference to a transaction and under 590 is
not objectionable by reason only that it is multifari-
ous. The Criminal Code provides for that. Our proce-
dures do not. The charge sheet, each charge shall
refer to only one offence, and the reason is in the
remedy. Under 590 paragraph (3):

"The court may, where it is satis-
fied that the ends of justice re-
quire it, order that a count be
amended or divided into two or more
counts, and thereupon a formal
commencement may be inserted before
each of the counts into which it is
divided."

Under the Criminal Code the court has the
power to divide. Under our rules, under 112.59 this
court would not have the power to divide. The powers
there are to amend if there is a technical defect or if
there is a mistake in the charge sheet. But multiplic-
ity is not a technical defect. It is a defect that
goes to the substance of the offence and is therefore

fatal to the charge. This has been discussed already
in the Standing Court Martial case I have put before
you, that of Private Thompson. It was a Standing Court

Martial, the president being Lieutenant-Colonel Tait
and the plea in bar was with respect of the first and
fifth charges as drafted. The first charge was
section 120 of the National Defence Act now 130:
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"AN OFFENCE PUNISHABLE UNDER SEC-
TION 120 OF THE NATIONAL DEFENCE
ACT, THAT IS TO SAY TRAFFICKING IN
A SUBSTANCE HELD OUT BY HIM TO BE A
NARCOTIC, CONTRARY TO SECTION 4(1)
OF THE NARCOTIC CONTROL ACT."

But in the particulars it was said:

"In that he ... unlawfully sold
quantities ..."

plural form,

"... of a substance held out by him
to be ..."

And the same appeared in the fifth charge and
in his conclusion the president there found that the
use of the plural quantities at ... it=s the second
last page:

"PRESIDENT: The court finds that
charges one and five on the charge
sheet do in effect allege more than
one offence in using the term
'quantities'. I am also of the
opinion that this is a type of
error that cannot be amended by the
section in QR&0O. So I therefore
allow the plea in bar on the two
charges and terminate proceedings
insofar as charges one and five are
concerned."

In looking in the particulars and the charges
as drafted in charges three, four and seven, a period
especially for three and four, a period of a year and
half is covered. Under (3) we have 11 different al-
leged victims, nine words or combination of words
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potentially amounting to abuse. What you would have to
consider, Mr Judge Advocate, are the circumstances, the
place, the time, the motives or all that would surround
the speaking of one word to one individual. And of
course, as I explained, if you find sufficient
connexity, it could very well fall under the single
transaction rule. But under these circumstances I
don=t see how, based on the case law, it would connect.
These are separate, different, alleged offences and
this court does not have the power to divide, even for
the seventh charge in which there is but one alleged
victim. There is still a period of one year but since
the synopsis is before you I would attract your atten-
tion to witnesses 14 and 16.

It would show, based on that, that it is in
fact comments and not a comment and is not a typograph-
ical error. Several offences are referred to or al-
leged and that would be fatal to the charge. And
finally I would just like to refer you again to Thomp-
son, these defects, the multiplicity are fatal to the
charge and since there is no power to divide the pro-
ceedings, it is the defence=s position, should be
terminated on charges three, four and seven. These are
all my representations.

JUDGE ADVOCATE: Thank you.

PROSECUTOR: Before I begin, Mr Judge Advo-
cate, I would like to start with just doing some house-
keeping or organizing case law and other material I
will be presenting to the court as well as to my
friends. The main source that I will be referring to,
and I have already given that to my friend, we will
present to you as well, is a copy of Chapter 9 of
Criminal Pleadings and Practices in Canada In Can-
ada, (2d) (1994) edited by E.G. Ewaschuk. I=11 simply
refer from now on as that document being Ewaschuk. The
next case would be R. v. City of Sault Ste. Marie,

40 C.C.C. (2d) Supreme Court of Canada starting at page
353. The next case is R. v. Cote, (1977) from the
Supreme Court of Canada at 33 C.C.C. (2d) page 353. I
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have the full text of a Court Martial decision that has
already been referred to during these proceedings,
Warrant Officer Tamblyn, R. v. Ostrove, (1967) Manitoba
Queen=s Bench found in Volume I (1968) C.C.C. at page
117, and a copy of the relevant portions of the pro-
ceedings of a Disciplinary Court Martial for the trial
of Warrant Reid held in October 1990 and presided by
Colonel Boutet at the time he was the Chief Military
Trial Judge.

In addition to those materials, Mr Judge
Advocate, I also have two other packages of cases, one
package 1s copies of those cases cited in Ewaschuk
under his reference at paragraph 3020

JUDGE ADVOCATE: 30207

PROSECUTOR: Yes, paragraph 9:3020 which
deals with multiple incidents and the single transac-
tion rule and a second package of cases found, that are
cited in Ewaschuk at paragraph 9:3040 which deals with
multiple victims and similar transaction rule. I have
already given this material to my friend. In addition
to that I also have my arguments in writing. I would
like to present you and my friend both with a copy of
my arguments in writing. The purpose of doing that is
I, in my oral presentation, will be referring hopefully
very briefly to the subheadings and key points of my
arguments. It will allow the elaboration to simply be
contained in the written submission and let that stand
on its own.

In fairness to my friend, he hasn=t seen a
copy of these written submissions and it was finalized
several minutes ago. He hasn=t had time to digest
them.

JUDGE ADVOCATE: Well, he will be listening
to you and after that, if he needs time, we=11l give him
sometime to digest them and reply.
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PROSECUTOR: 1I=11 begin, Mr Judge Advocate,
by saying that if the particulars in a charge or even
if the statement in a charge refers to a series of
multiple incidents of a similar nature or a course of
conduct, that does not mean in law that the charge is
multiplicitous. It is a key and an important point
that I will be elaborating on throughout my presenta-
tion. As you=re aware, Mr Judge Advocate, there is a
number of requirements that have to exist in law for a
charge to be valid. It has to disclose an offence. It
has to be of sufficient particularity. It can only
refer to a single transaction. It cannot contain more
than one offence in a single charge<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>